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ASSOCIATE    JUSTICES. 
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*  Became  Judge  January  2,  1906.  ^ 
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COURT  RULES. 


SUPREME  COURT  OF  SOUTH  CAROLINA. 


The  following  rule  was  adopted  by  us  on 
this  court  8th  day  of  December,  19(H: 

RULE  XXVI. 

Hereafter  the  clerk  of  this  court  shall  not 
receive  or  file  any  pleading  or  papers  on  ap- 
peal where  tendered  by  or  on  behalf  of  any 


party  to  a  cause  unless  the  party  or  person 
tendering  the  same  shall  be  an  attorney  au- 
thorized to  practice  as  such  in  the  courts  of 
this  state,  or  shall  have  received  leave  from 
one  of  the  justices  of  this  court  In  all  appeal 
cases  or  in  cases  in  the  original  jurisdiction 
to  appear  in  and  file  papers  and  pleadings  in 
the  cause  in  which  the  same  are  tendered. 


ORDER  OF  COURT. 


SUPREME  COURT  OF  APPEALS  OF  VIRGINIA. 


For  reasons  appearing  to  the  court,  it  is 
ordered  that  the  bar  examination  at  Wythe- 
ville  be  held  this  year  on  Friday,  the  twenty- 
third  day  of  June^  and  thereafter  on  the  third 


Friday  after  the  first  Tuesday  in  June  Id 
each  year  until  otherwise  ordered. 

Adopted  March,  1906. 
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McGULLOUGH  et  al.  t.  GRAHAM  et  al. 

(Supreme  Court  of  South  Carolina.    Nov.  9, 

1904.) 

00UNTIE8— OENESAL    STOCK— KXEMPTIONB— 
COlfBTITUnOMAIi  I«AW. 

1.  Acts  Dec.  23,  1882,  Dec.  24.  1883.  Dec.  26, 
1884  (18  St.  at  Large,  pp.  288, 518, 867),  exempt- 
ing part  of  Williamsbnrg  county  from  the  opera- 
tion of  the  general  stock  law,  are  not  in  conflict 
with  (3onst.  1895,  art.  10,  {  6,  prohibiting  the 
General  Assembly  from  authorizing  counties  or 
townships  to  levy  taxes  except  for  certain  pur- 
poses, in  that  sudi  acts  provide  for  the  levying 
of  taxes  for  the  maintenance  of  fences,  which 
subjects  are  not  within  the  exceptions  of  the 
Constitution,  the  provisions  of  the  O>nstitution 
being  prospective. 

Appeal  from  Common  Pleas  Circuit  Conrt 
of  Williamsburg  County;  Watts,  Judge. 

Action  by  W.  B.  McCullough,  R.  J.  Bryan, 
and  others  against  J.  J.  Graham,  supervisor, 
D.  B.  Blakely  and  S.  J.  Singletary,  county 
commissioners,  and  G.  W.  Johnson,  treasurer. 
From  circuit  decree  overruling  demurrer,  de- 
fendants appeal.    Reversed. 

Le  Roy  Lee,  for  appellants.  StoU  &  Stoll, 
for  respondents. 

JONES,  J.  The  plaintiffs,  as  taxpayers, 
sought  to  enjoin  the  supervisor,  the  county 
commissioners,  and  treasurer  of  Willlams- 
buig  county  from  levying  and  collecting 
taxes  authorized  by  the  acts  of  the  General 
Assembly  approved  December  23,  1882,  De- 
cember 24,  1883,  and  December  26,  1884  (18 
Stat.  pp.  238,  513,  867),  which  purport  to 
exempt,  among  others,  certain  townships  in 
Williamsburg  county  from  the  operation  of 
the  general  stock  law,  and  provide  for  the 
erection  and  maintenance  of  a  fence  separat- 
ing such  townships  from  the  section  subject 
to  the  general  stock  law,  and  for  levying  and 
collecting  taxes  for  this  purpose  upon  the 
assessed  value  of  all  cattle,  hogs,  sheep,  dogs, 
and  goats  embraced  in  the  exempted  sections. 

From  1883  up  'to  the  commencement  of 
this  action,  in  November,  1903,  taxes  have 
been  levied  and  collected  under  these  stat- 
utes without  question.  The  plaintiffs  now 
assail  the  statutes  as  in  conflict  with  article 
10,  I  6,  of  the  Constitution,  which  provides 
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that  "the  General  Assembly  shall  not  have 
power  to  authorize  any  county  or  township  to 
levy  a  tax  for  any  purpose  except  for  edu- 
cational purposes,  to  build  and  repair  public 
roads,  buildings  and  bridges,  to  maintain  and 
support  prisoners,  pay  jurors,  county  officers, 
and  for  litigation,  quarantine  and  court  ex- 
penses, and  for  ordinary  county  purposes,  to 
support  paupers  and  pay  past  indebtedness"; 
and  with  article  17,  |  11,  par.  3,  of  the  Con- 
stitution, which  provides  as  follows:  "The 
provisions  of  all  laws  which  are  inconsistent 
with  this  Constitution,  shall  cease  upon  its 
adoption,  except  that  all  laws  which  are  in- 
consistent with  such  provisions  of  this  C>on- 
stitution  as  require  legislation  to  enforce 
them  shall  remain  in  force  until  such  legis- 
lation is  had.**  Upon  a  demurrer  to  the  com- 
plaint, the  circuit  judge.  Watts,  overruled 
same,  and  adjudged  the  said  statute  void, 
as  in  conflict  with  the  said  provisions  of  the 
Constitution,  and  granted  the  injunction. 
This  appeal  questions  the  correctness  of  this 
ruling. 

We  think  the  court  erred.  Article  10,  |  6^ 
above  quotedi  is  not  retrospective,  but  re- 
lates to  future  action  by  the  General  Assem- 
bly. Constitutions,  like  statutes,  must  be 
construed  as  acting  prospectively,  unless  a 
contrary  intent  appears  by  express  language 
or  necessary  implication.  Ex  parte  Jeter,  64 
S.  C.  407,  42  S.  E.  106.  In  the  case  of  State 
V.  Tucker,  54  S.  C.  253,  32  S.  B.  361,  it  was 
held  that  article  17,  |  11,  subd.  3,  did  not 
repeal  local  or  special  legislation  in  force  at 
the  time  of  the  adoption  of  the  Constitution, 
because  the  provisions  of  the  CJonstitution 
against  local  or  special  legislation  were  pro- 
spective. Article  8,  §  84.  In  article  17,  | 
11,  subd.  1,  of  the  Constitution,  it  is  provided 
"that  all  laws  in  force  in  this  state  at  the 
time  of  the  adoption  of  this  (Constitution,  not 
inconsistent  therewith,  and  constitutional 
when  enacted,  shall  remain  in  full  force  un- 
til altered,  or  repealed  by  the  General  Assem- 
bly or  expire  of  their  own  limitation/'  It 
is  not  suggested  that  the  statutes  in  question 
were  unconstitutional  when  enacted^  and  it 
is  impossible  for  an  act  of  the  Legislature,' 
having  the  force  of  law,  to  be  declared  re- 
pugnant to  a  constitutional  provision  subse- 
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quently  adopted,  and  having  prospectire  op- 
eration only. 

The  Judgment  of  the  circuit  court  it  re- 
Tcrsed. 


(70  s.  a  95) 

McDANIEL  ▼.  CHARLESTON  &  W.  a  B. 

00. 

(Supreme  Court  of  South  Carolina.     Not.  0, 

1904.) 

INJUBT  TO  tMPLOTt—TELLOW  BKBVAirT. 

1.  A  roadmaster  who  has  control  of  the  wreck- 
ing train  while  at  work  and  attends  all  wrecks 
on  his  division  is  a  fellow  servant  with  the  con- 
ductor of  the  train,  and  cannot  recover  of  the 
railroad  company,  where,  after  the  train  was 
divided  by  an  agreement  between  him  and  the 
conductor,  the  engineer  of  the  wrecking  train 
struck  the  detached  car  on  which  the  roadmaster 
was  standing  in  moving  a  part  of  the  train  un- 
der the  direction  of  the  conductor. 

Gary,  A.  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Laurens  County;   Townsend,  Judge. 

Action  by  S.  G.  McDaniel  against  the 
Charleston  ft  Western  Carolina  Railroad 
Company.  From  order  of  nonsuit,  plaintiff 
appeals.    Affirmed. 

N.  B.  Dial,  for  appellant  S.  J.  Simpson 
and  Simpson  &  Cooper,  for  respondent. 

WOODS,  J.  This  action  for  damages  rest- 
ed on  evidence  to  this  effect:  While  plain- 
tiff was  engaged  as  roadmaster  in  clearing  a 
wreck  from  defendant's  roadway,  the  other 
portion  of  the  work  train  ran  against  the 
detached  flat  car  on  which  he  was  standing 
with  such  violence  that  he  was  thrown  from 
the  car  and  injured.  The  work  train  was 
operated  by  a  conductor  and  engineer. 
Plaintiff,  as  roadmaster,  worked  under  the 
direction  of  the  engineer  of  the  railroad,  and 
the  conductor  of  the  work  train  ran  his  train 
under  orders  of  the  trainmaster;  but  the 
plaintiff  was  familiar  with  the  rules  of  the 
railroad  company,  which  required  him  "to 
attend  In  person  all  accidents'*  on  his  divi- 
sion, and  provided  that  ''conductors  and  engi- 
neers of  work  trains  will  receive  instructions 
from  the  roadmaster  in  regard  to  work  to  be 
done  by  their  train."  On  this  occasion  plain- 
tiff was  actually  left  by  a  superior  officer  in 
charge  of  the  entire  work  of  removing  the 
wreck.  Subsequently  he  and  the  conductor 
of  the  work  train,  of  their  own  motion, 
agreed  on  a  division  of  the  work,  and  in  pur- 
suance of  the  agreement  the  work  train  was 
parted  so  that  each  should  have  some  of  the 
cars.  The  locomotive  was  attached  to  the 
cars  the  conductor  was  using.  The  accident 
occurred  from  these  cars  being  moved  vio- 
lently without  warning  against  the  car  which 
the  plaintiff  was  using  and  on  which  he  was 
standing.  The  circuit  Judge  ordered  a  non- 
suit on  the  ground  that,  if  the  injury  was  due 
to  negligence,  it  was  the  negligence  of  a  fel- 
low servant 

The  plaintiff's  exceptions,   as  we  under- 
stand, really  involve  three  propositions  which 


he  undertakes  to  sustain:    First  The  con- 
ductor operating  the  train  was  the  superior 
of   the   roadmaster  in  the  conduct  of  the 
work,  and  had  a  right  to  direct  or  control  his 
services.    There  is  no  evidence  to  sustain 
this  statement;  on  the  contrary,  the  plaintiff 
positively  confutes  it    Second.  The  plaintiff 
and  the  conductor  and  engineer  were  engaged 
in  different  departments  of  labor.    In  the 
mere  running  of  the  work  train  from  place  to 
place,  doubtless,  to «a void  interference  with 
other  trains,  the  conductor  received  orders 
from  the  trainmaster;  but  when  actually  at 
work  the  rules  placed  the  conductor  and  crew 
under  the  direction  of  the  roadmaster,  and 
in    his    department    of    labor.    Third.  The 
plaintiff  and  the  conductor  and  engineer  were 
engaged  about  a  different  piece  of   work. 
Obviously,  removing  different  pieces* of  the 
wreck  did  not  constitute  being  engaged  about 
different  pieces  of  work,  within  the  meaning 
of  section  15,   art.  0,  of  the  Constitution. 
The  common  enterprise — the  piece  of  work- 
was  the  removal  of  the  wreck.    The  engine 
and    cars    were   instrumentalities   provided 
for  the  purpose,  to  be  used  by  the  conductor 
and  engineer,  under  the  plaintiff  as  their  su- 
perior, Just  as  Jackscrews  and  shovels  were 
to  be  used  by  others;  and  the  negligent  mov- 
ing of  the  train  stands  on  the  same  footing 
as  would  the  negligent  placing  of  a  Jack- 
screw.    But  aside  from  the  rules  of  the  com 
pany  and  the  other  evidence  indicating  that 
the  plaintiff  and  conductor  and  engineer  were 
engaged  as'  fellow  servants  about  the  same 
piece  of  work,  the  plaintiff  testified  that  he 
voluntarily  agreed  with  the  conductor  as  to 
what  part  of  the  wreckage  each  should  re- 
move, and  the  accident  occurred  while  they 
were  working  about  the  common  enterprise 
as  fellow  servants  in  conjunction  with  each 
other  in  pursuance  of  the  agreement.    Of  the 
many  cases  on  the  subject  It  is  only  neces- 
sary to  refer  to  Wilson  v.  Railway  Co.,  51  S. 
C.  79,  28  S.  B.  91,  and  Koon  r.  Railway  Co., 
69  S.  C.  101,  48  S.  B.  86. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

GARY,  A.  J.  (dissenting).  This  is  an  ac- 
tion for  damages  on  account  of  injuries  sus- 
tained by  the  plaintiff  through  the  alleged 
negligence  and  recklessness  of  the  defendant 
in  the  6peratlon  of  its  train  of  cars.  The 
complaint  alleges  that  while  the  plaintiff  was 
in  the  discharge  of  his  duties  as  roadmaster 
in  assisting  to  load  the  ddbris  which  had  been 
caused  by  a  wreck  on  flat  cars,  and  while 
standing  on  a  flat  car,  without  any  warning 
whatever  the  defendant,  its  agents,  servants, 
and  employes,  pushed  its  engine  and  cars  vio- 
lently, negligently,  and  recklessly  against  the 
car  whereon  the  plaintiff  was  standing,  and 
violently  Jerked  or  knocked  the  said  car,  and 
threw  the  plaintiff  to  the  ground,  inflicting 
upon  him  serious  injuries.  At  the  close  of 
plaintiff's  testimony  the  defendant  made  a 
motion  for  a  notnuit  which  was  granted,  on 
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the  ground  that  the  injuries  were  caused  hy 
the  act  of  a  fellow  servant  The  appeal  is 
from  the  order  of  nonsolt 

If  the  testimony  was  susceptible  of  more 
than  one  inference  as  to  the  relation  in  which 
the  plaintiff  stood  to  the  person  inflicting  the 
injuries,  then  this  question  should  have  been 
submitted  to  the  jury.    In  Wilson  y.  Ry.  Co., 
51  S.  0.  79,  28  S.  B.  91,  the  court  uses  this 
language:    'The  second  question  raised  by 
the  exceptions  is:  .  Was  there  error  on  the 
part  of  the  presiding  Judge  in  submitting  to 
the  jury  the  question  whether  the  plaintiff 
and  the  employes  of  the  defendant,  through 
whose  negligence  the  injury  to  the  plaintiff 
is  alleged  to  have  been  sustained,  were  fel- 
low servants?    Whether  an  engineer,  brake- 
man,  or  switchman  is,  when  exercising  his 
ordinary  duties,  a  fellow  servant  with  the 
car  cleaner,  is  a  question  of  law.    But  wheth- 
er, in  a  particular  case,  either  of  them  was 
engaged  in  performing  certain  acts  which  the 
law  requires  of  the  master,  and  which  would 
prevent  them  from  being  fellow  servants.  Is 
a  question  of  fact  to  be  determined  by  the 
jury.    The  question  as  to  who  are  fellow 
servants  is  a  mixed  question  of  law  and  fact 
It  is  for  the  court  to  define  the  relation  of 
fellow  servants,  but  it  is  for  the  jury  to  de- 
termine whether  the  employes  in  a  particular 
case  come  within  the  definition." 

Section  15,  art  9,  of  the  Constitution,  con- 
tains the  following  provisions:  "Every  em- 
ployee of  any  railroad  corporation  shall  have 
the  same  rights  and  remedies  for  any  person- 
al Injury  suffered  by  him  from  the  acts  or 
omissions  of  said  cori)oratlon,  or  its  employ- 
ees, as  are  allowed  by  law  to  persons  not  em- 
ployees, when  the  injury  results  from  the 
negligence  of  a  superior  agent  or  officer,  or 
of  a  person  having  a  right  to  eontrol  or  di- 
rect the  services  of  a  party  injured,  and  also 
when  the  injury  results  from  the  negligence 
of  a  fellow-servant  engaged  in  another  de- 
partment of  labor  from  that  of  the  party  in- 
jured, or  of  a  fellow-servant  on  another  train 
of  cars,  or  one  engaged  about  a  different 
piece  of  work." 

In  order  to  determine  whether  the  undis- 
puted testimony  showed  that  the  plaintiff  was 
a  fellow  servant  with  those  operating  the 
train  of  cars  that  caused  the  injury  it  will  be 
necessary  to  review  the  testimony  relating  to 
this  question.  The  plaintiff  testified  as  fol- 
lows: "Q.  What  is  the  duty  of  a  roadmas- 
ter?  A.  To  look  after  the  general  repair  of 
the  track,  bridges,  trestles,  culverts,  every- 
thing in  the  roadway  department  Q.  Ditch- 
es? A.  Ditches;  and  distributing  material, 
making  requisitions  for  different  kinds  of 
material.  Q.  Looking  after  the  physical  part 
of  the  road?  A.  Looking  after  the  road  to 
see  that  material  was  distributed,  and  to 
keep  a  general  supervision  over  the  track 
and  bridge  force.  Q.  From  whom  do  you 
get  your  orders?  A.  Engineer  of  roadway. 
Q.  Who  was  he  at  the  time?  A.  Mr.  A.  H. 
Porter.    Q.  He  was  engineer  of  what?    A. 


Roadway.     Q.  He  was  your  next  superior 
officer?    A.  Yes,  sir.    Q.  What  position  does 
Mr.  Reese  occupy?    A.  He  was  conductor  of 
the  work  train;  and  while  at  Greenwood  we 
talked  the  matter  over  together  as  to  the 
best  way  to  get  this  work  done  and  get  him 
away  from  there  so  he  could  get  to  Augusta, 
and  we  agreed  to  divide  up  the  force.    He 
was  to  take  a  portion  of  it,  as  many  as  he 
*  needed,  and  put  that  coal  car  on  the  track. 
He  had  the  trucks  to  lower  on  the  wrecking 
car  or  flat  car — I  don't  remember  which  now 
— ^and  I  was  to  take  another  portion  of  the 
force  and  finish  loading  this  scrap  iron  next, 
lying   scattered   around    from    these   burnt 
cars.    Q.  From  whom  did  Mr.  Reese  get  his 
orders?    Whose  jurisdiction  was  he  under? 
A.  Mr.  Reese  got  his  orders  in  regard  to 
moving   trains   from   the   trainmaster.     Q. 
What  was  Mr.  Reese's  business?    A.  So  far 
as    moving    trains    was    concerned?     Q.   I 
mean  generally  what  his  business  was?    A. 
He  carried  out  the  instructions  of  his  su* 
perior  officer.    Q.  What  position  did  he  hold) 
A.  Work  train  conductor.    Q.  Where  did  that 
work  train  work?    A.  It  worked  all  over  the 
whole  system  of  the  C.  &  W.  C.    Q.  How 
much  jurisdiction  did  you  have?    A.  I  had 
112  miles.    Q.  That  all  of  the  system?    A. 
No,  sir;    there  is  345  miles  of  the  system. 
Q.  You  mend  other  sections  besides  yours? 
A.  There  are  three  divisions,  and  I  had  the 
third  division.    Q.  Mr.  Reese  got  his  instruc- 
tions from  the'  trainmaster?    A.  Yes,  sir,  the 
trainmaster.    Q.  EQs  business  was  to  operate 
the  train?   A.  Yes,  sir;  he  was  in  full  charge 
of  the  train.     Q.  You  have  anything  to  do 
with  the  train?   A.  Not  a  thing.    Q.  Nothing 
to  do  with  the  train?    A.  No,  shr.    Q.  Noth- 
ing to  do  with  moving  the  train?    A.  No,  sir. 
Q.  At  any  time  did  you  have  anything  to 
do  with  the  moving  of  that  train?    A.  No, 
sir.     Q.  Your  duty  was  to  look  after  the 
physical  part  of  the  road?    A.  Yes,  sir.    Q. 
Were  you  familiar  with  rule  824,  which  reads 
as  follows:     'You  will  attend  in  person  all 
accidents  on  your  division,  with  ample  force 
necessary  to  clear  the  track,'  etc.?    A.  Yes, 
sir.    Q.  That  was  one  of  your  rules?  A.  Yes, 
sir.    Q.  Do  you  know  whether  this  was  one 
of  the  rules  with  reference  to  work  trains: 
'Conductors  and  engineers  of  work  trains 
will  receive  instructions  from  the  roadmas- 
ter  in  regard  to  work  to  be  done  by  their 
train?*     A.  Yes,   sir.     Q.  After  he  [Porter] 
left,  you  were  in  charge?    A.  Yes,  sir;  I  was 
in  charge  of  the  work — the  direction  of  the 
work.    Q.  Didn't  your  charge  .of  the  direc- 
tion of  that  work  cover  the  general  direction 
of  all  the  instructions  in  reference  to  that 
work,  including  the  work  train?    A.  I  had 
nothing  to  do  with  the  moving  of  the  train 
whatever.    Q.  Who  had  anything  to  do  with 
the  movement  of  the  train?     A.  The  con- 
ductor and  engineer.    Q.  Who  did  the  con* 
ductor  report  to? .  A.  He  reported,  so  far  as 
the  work  went,  to  me,  and  so  far  as  the 
movement  of  the  train,  all  the  train  orders  hv 
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got  froiD  the  trainmaster.  Q.  You  mean  this, 
do  you  not:  that  when  you  want  to  go  to  a 
spot  from  Laurens,  or  from  Greenwood,  or 
from  any  other  distant  point,  he  moves  the 
train  under  a  train  dispatcher's  order,  but 
around  the  work  was  he  not  under  your  su- 
pervision or  directions?  A«  About  the  move- 
ment of  the  train,  he  made  his  own  signals, 
and  whenever  he  wanted  the  train  moved 
It  was  his  duty  to  signal  the  engineer.  That 
was  the  conductor's  duty  to  make  his  train 
go  back  and  forward.  Q.  How  did  Mr. 
Reese  get  his  Instructions  about  moving  that 
train?  A.  From  the  trainmaster.  Q.  How, 
by  mall?  A.  A  train  dispatch,  a  telegraph 
order;  got  them  several  times  each  day.  As 
the  work  progressed,  he  may  want  to  move 
back  and  forth  over  the  road,  and  one  order 
wUI  not  cover  a  day's  work.  Q.  He  was 
under  the  train  dispatcher,  you  say?  A. 
The  trainmaster,  when  he  comes  In  to  lie 
up  at  night,  the  rules  require  that  he  report 
that  his  train  Is  clear  of  the  main  line  on  a 
side  track,  and  will  move  to-morrow  be- 
tween such  and  such  a  point — say,  for  in- 
stance, between  Laurens  and  Ora.  Then 
next  morning,  when  he  reports  for  the  work, 
the  trainmaster  will  wire  him  that  engine 
so  and  so  will  work  as  an  extra  between  Lau- 
rens and  Ora.  Q.  You  had  nothing  to  do 
with  that?  A  Not  a  thing  In  the  world.  He 
was  required  to  sign  that  order,  and  transfer 
It  back  by  wire  to  the  trainmaster."  It  will 
thus  be  seen  that  the  fa^ts  were  In  dispute 
as  to  whether  the  plaintiff  was  a  fellow  serv- 
ant with  those  In  charge  of  the  train  of  cars. 
There  Is  testimony  tending  to  show  that  the 
plaintiff  and  the  conductor  of  the  train  re- 
ceived their  Instructions  from  different  su- 
perior officers — the  plaintiff  working  under 
the  direction  and  control  of  the  engineer  of 
roadway,  and  the  conductor  receiving  his  or- 
ders from  the  trainmaster.  This  testimony 
tended  to  show  that  they  were  engaged  In 
different  departments  of  labor. 

His  honor  the  presiding  judge  therefore 
erred  in  granting  the  nonsuit 

(70  s.  o.  75) 
PBARLSTINB  v.  WESTCHESTER  PIRB 

INS.  CO. 

(Supreme  Court  of  South  Carolina.    Nov.  5^ 

1004.) 

NONSUIT— NEW     TBIAL— EXCEPTIONS— APPKAI/— 

BEVIEW— lilSTBUCTIONS— IN8UBANCE— 

PBOOFS  OF  LOSS— WAIVES. 

LA  motion  for  nonsuit,  in  an  action  on  an 
insarance  policy,  on  the  ground  that  Insured 
had  not  comp'lied  with  the  conditions  thereof, 
at  the  close  of  plaint! fiTs  evidence,  should  not 
be  granted,  as  plaintiff  might  show  waiver  in 
reply. 

2.  Exceptions  to  a  refusal  of  a  new  trial  on 
grounds  not  shown  to  have  been  urged  below 
will  Dot  be  considered. 

3.  Wb^re  the  court  proi>erly  submits  the  is- 
sues on  request  of  appellant,  stating  an  issuable 
fact  affirmatively  in  the  charge  by  inadvertence 
is  not  ground  for  reversal. 

4.  Where  the  question  of  actual  knowledge  is 
submitted  to  the  jury  by  an  instruction  asked 


by  defendant,  he  cannot  complain  if  the  court 
modifies  the  request  by  instructing  as  to  knowl- 
edge of  facts  by  being  put  on  inquiry,  though 
there  is  no  evidence  on  which  to  base  it 

5.  The  court  cannot,  in  its  charge,  on  request, 
select  isolated  facts  shown  m  the  evidence,  and 
state  their  effect. 

6.  Proofs  of  loss  made  and  sworn  to  by  an 
agent,  where  the  facts  are  within  his  own 
knowledge  and  the  principal  is  absent,  is  not 
a  violation  of  a  stipulation  in  the  policy  that 
the  proofs  of  loss  shall  be  made  by  insured. 

7.  It  is  no  excuse  for  refusal  of  insured  to 
submit  himself  to  examination  as  to  his  loss  at 
the  demand  of  the  insurer  tiiat  he  has  fled  the 
country  to  avoid  arrest. 

8.  Where  the  insurance  company  retains  un- 
earned premiums  after  notice  that  the  policy 
was  void  under  its  terms,  it  is  some  proof  of 
waiver. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Bamberg  County;  Purdy,  Judge. 

Action  by  T.  W.  Pearlstlne  against  the 
Westchester  Fire  Insurance  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Jno.  C.  Reed  and  Jno.  R.  Bellinger,  for 
appellant.  Izlar  Bros,  and  H.  F.  Rlce^  for 
respondent 


WOODS,  J.  In  this  action  on  a  fire  Insur- 
ance policy  covering  a  stock  of  goods,  the 
defendant  sets  up  the  failure  of  the  plaintiff 
to  comply  with  three  stipulations  of  the  pol- 
icy: (1)  "This  entire  policy,  unless  otherwise 
provided  by  agreement  Indorsed  hereon  or 
added  hereto,  shall  be  void  •  •  ♦  If  the 
Interest  of  the  Insured  be  other  than  uncon- 
ditional and  sole  ownership."  (2)  The  pro- 
vision that  the  proof  of  loss  shall  be  render- 
ed within  60  days,  ''signed  and  sworn  to  by 
said  Insured,  stating  the  knowledge  and  be- 
lief of  the  Insured  as  to  the  time  and  origin 
of  the  fire;  the  interest  of  the  Insured  and 
of  all  others  in  the  property,"  etc.  (3)  "The 
Insured,  as  often  as  required,  shall  exhibit 
to  any  person  designated  by  this  company 
all  that  remains  of  any  property  herein  de- 
scribed, and  submit  to  examination  under 
oath  by  any  person  named  by  this  company, 
and  subscribe  the  same." 

At  the  close  of  plaintiff's  testimony,  de* 
fendant  asked  for  a  nonsuit  on  the  ground 
that  the  foregoing  conditions  to  recovery  had 
not  been  complied  with.  If  we  assume  that 
the  evidence  established  noncompliance,  a 
nonsuit  would  have  been  Improper,  because, 
as  has  been  frequently  held,  the  plaintiff 
might  show  waiver  by  the  defendant  Sam- 
ple V.  Insurance  Co.,  42  S.  C.  14,  19  S.  E. 
1020;  Copeland  v.  Assurance  Co.,  43  S.  C. 
26,  20  S.  B.  754;  Carpenter  v.  Accident  Co., 
46  S.  C.  546,  24  S.  E.  500.  The  exceptions  as 
to  refusal  or  nonsuit  cannot,  therefore,  be 
sustained.  In  such  cases  the  motion  for  non- 
suit or  to  direct  a  verdict  should  be  made  at 
the  close  of  all  the  testimony. 

The  verdict  being  for  the  plaintiff  for  the 
amount  of  the  policy,  the  defendant  made  a 
motion  for  a  new  trial,  which  was  refused. 
If  It  appeared  from  the  record  that  the  mo- 
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tion  was  made  on  the  ground  tliat  there  was 
no  testimony  on  which  the  verdict  could 
stand,  this  court  would  be  in  a  position  to 
consider  whether  there  was  any  real  ques- 
tion of  fact  made  by  the  eyidence  as  to  the 
violation  of  the  policy  on  the  part  of  the 
plaintiflC,  and  any  evidence  of  waiver,  but 
the  record  is  silent  as  to  the  grounds  upon 
which  the  new  trial  was  asked.  The  court 
can  consider  nothing  outside  of  the  record. 
We  cannot  infer  from  the  exceptions  or  the 
general  course  of  the  trial  that  the  motion 
for  a  new  trial  was  made  on  the  ground  of 
a  total  lack  of  proof  to  support  the  claim. 
Without  expressing  any  opinion  whatever 
as  to  the  evidence,  therefore,  the  exceptions 
alleging  error  in  refusing  to  grant  a  new 
trial  must  be  overruled. 

The  defendant's  first  four  exceptions  to 
the  charge  relate  to  the  stipulation  in  the  pol- 
icy as  to  exclusive  ownership.  It  is  true, 
the  circuit  judge  did  say  in  opening  his 
charge  that  the  defendant  admitted  the  fire 
destroyed  the  property  of  the  plaintiff;  but 
the  statement  was  a  manifest  Inadvertence^ 
to  which  it  would  have  been  well  for  de- 
fendant's counsel  to  call  the  court's  atten- 
tion. Subsequently  the  question  of  exclusive 
ownership  was  submitted  as  requested  by 
defendant,  and  this  should  be  held  to  remove 
any  erroneous  impression  made  on  the  jury 
by  the  first  remarks  as  to  ownership. 

The  defendant's  first  and  second  requests 
were  as  follows:  *'(1)  That  if  the  Jury  finds 
that  the  policy  in  question  was  issued  to  T. 
W.  Pearlstine,  and  at  that  time  the  prop- 
erty insured  belonged  to  S.  W.  Pearlstine. 
and  not  to  T.  W.  Pearlstlne,  and  that  fact 
was  not  known  to  the  defendant  or  its  agent, 
plaintiff  cannot  recover.  (2)  That  if  the  Jury 
find  that  at  the  time  of  the  fire  the  property 
insured  belonged  to  S.  W.  Pearlstine,  and 
not  to  T.  W.  Pearlstine,  and  that  fact  was 
not  known  to  defendant  or  its  agent,  plain- 
tiff cannot  recover.*'  The  circuit  Judge  char- 
ged these  requests;  adding,  in  substance, 
that  knowledge  of  facts  which  should  suggest 
inquiry  and  lead  to  the  discovery  of  the  real 
ownership  would  be  equivalent  to  actual 
knowledge.  The  defendant,  without  chal- 
lenging the  correctness  of  the  addition  made 
to  the  requests  as  an  abstract  proposition, 
insists  it  was  erroneous  and  prejudicial,  be- 
cause there  was  no  testimony  upon  which  to 
base  it  Assuming,  without  deciding,  that 
S.  W.  Pearlstine,  and  not  the  plaintiff,  T.  W. 
Pearlstine,  was  the  owner;  that  the  defend- 
ant had  no  knowledge  of  that  fact,  and  that 
there  was  nothing  to  put  him  upon  inquiry; 
and  assuming,  further,  that  it  Is  reversible 
error  to  submit  questions  to  the  Jury  for 
which  the  testimony  affords  no  basis — ^it 
does  not  follow  that  this  exception  can  be 
sustained.  The  defendant  itself  requested 
the  questions  of  ownership,  and  actual 
knowledge  by  the  defendant  of  the  true  own- 
ership, to  be  submitted  to  the  Jury  as  issues 
for  them   to  decide,   and  therefore  cannot 


complain  that  the  court,  in  the  same  connec- 
tion, instructed  the  Jury,  in  considering  the 
issue  of  actual-  knowledge,  to  consider  also 
the  issue  of  knowledge  of  facts  which  would 
put  defendant  on  inquiry  as  to  the  true  own- 
ership. The  requests  of  defendant  could  not 
have  been  charged  at  all,  except  with  the 
modification  made  by  the  court.  Qandy  v. 
Insurance  Co.,  52  S.  G.  224,  29  S.  B.  655. 

The  defendant's  third  request  was:  "(3) 
That  If  the  Jury  find  that  S.  W.  Pearlstine 
was  in  charge  of  the  property,  managing 
and  controlling  It  under  a  power  of  attorney 
from  T.  W.  Pearlstine,  that  fact  was  not  suf- 
ficient to  charge  the  agent  of  defendant  with 
the  knowledge  or  notice  of  any  interest  in 
S.  W.  Pearlstine  in  said  property."  It  is  ob- 
viously true  that  the  single  fact  of  the  man- 
agement of  property  under  a  power  of  at- 
torney by  the  agent  named  In  the  paper  does 
not  charge  those  who  deal  with  the  reputed 
agent,  acting  in  the  name  of  the  principal, 
with  knowledge  or  notice  that  the  agent,  and 
not  the  principal,  is  the  real  owner;  but  it 
is  not  proper  for  the  circuit  Judge  to  select 
isolated  facts  and  state  their  effect.  Wheth- 
er the  evidence  would  have  Justified  a  charge 
that  T.  W.  Pearlstine  was  not  the  sole  and 
unconditional  owner  of  the  property,  and 
that  there  was  nothing  to  show  knowledge 
or  Information  suificient  to  put  the  defend- 
ant on  inquiry,  and  that,  under  the  terms  of 
the  policy,  defendant  was  not  liable  unless 
there  was  a  waiver  of  the  stipulation  as  to 
ownership,  we  repeat,  to  avoid  misunder- 
standing, is  quite  a  different  question,  and 
one  not  before  the  court  Hence  we  decide 
nothing  on  the  question  of  ownership  and 
Insurable  interest. 

The  fourth  request  was  manifestly  covered 
by  the  charge  made  under  the  first  and  sec- 
ond requests. 

The  proof  of  loss  was  made  out  and  sworn 
to  by  8.  W.  Pearlstine,  the  agent  who  con- 
ducted the  mercantile  business  under  a  pow- 
er of  attorney  from  T.  W.  Pearlstine^  and 
not  by  T.  W.  Pearlstine  himself,  in  whose 
name  the  policy  was  issued.  The  defendant 
next  insists  that  the  circtdt  Judge  erred  in 
charging:  'The  authorities  seem  to  hold  that 
an  agent  for  the  Insured  can  make  the  proofs 
of  loss  when  the  insured  is  absent  at  the  time 
the  fire  occurred,  and  the  agent  is  in  a  posi- 
tion to  furnish  the  Informatioh  necessary  to 
complete  the  proofs  of  loss,  or  when  the 
Insured  is  in  a  position  where,  for  any  rea- 
son, it  would  be  impossible  for  him  to  make 
the  proofs,  and  the  agent  possesses  the  nec^ 
essary  information."  "It  is  the  province  of 
courts  to  enforce,  contracts,  not  to  make  or 
modify  them.  When  there  is  neither  fraud, 
accident  nor  mistake,  the  exercise  of  dis- 
pensing power  is  not  a  judicial  function." 

The  Harriman  v.  Bmerick,  9  Wall.  101,  19 
U  Bd.  633.  This  is  as  true  of  insurance  con- 
tracts as  any  others,  yet  stipulations  in  them, 
as  in  other  contracts,  must  be  interpreted 
reasonably,  having  regard  for  the  purpose 
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they  were  Intended  to  serre.  A  proof  of 
loss  is  an  entirely  ex  parte  statement  of  the 
facts  concerning  the  property,  the  loss,  and 
the  Insurance,  Intended  only  to  afford  infor- 
mation as  a  basis  for  settlement  If  satis- 
factory, and,  if  not,  a  basis  for  inyestlga* 
tion.  This  statement,  made  in  behalf  of  the 
insured  by  an  agent  fully  conversant  with 
all  the  facts  and  having  charge  of  the  prop- 
erty, serves  these  purposes  as  well  as  if  made 
by  the  Insured  himself.  Accordingly,  It  has 
been  generally  held,  when  the  principal  is 
absent,  and  the  facts  are  within  the  knowl- 
edge of  the  agent,  a  proof  so  made  is  suffi- 
cient Firemen's  Fund  Ins.  Go.  v.  Sims  (Ga.) 
42  S.  E.  270;  13  A.  &  E.  Ency.  Law,  832;  2 
May  on  Insurance,  §  465,  and  note  6;  Lum- 
berman's Mutual  Ins.  Co.  v.  Bell  (111.)  45  N. 
E.  130,  67  Am.  St  Rep.  140;  German  Fire 
Ins.  Ck>.  ▼.  Grunert  (111.)  1  N.  E  118;  Sims  y. 
State  Ins.  Ck>.,  4  Am.  Rep.  811.  The  fifth  and 
sixth  exceptions  are  therefore  overruled. 

The  agreement  of  the  insured  that  he  will 
^'submit  to  examinations  under  oath  by  any 
person  named  by  this  company,  and  sub- 
scribe the  same,'*  stands  upon  an  entirely 
different  footing.  The  manifest  purpose  of 
inserting  this  stipulation  is  to  afford  a  meth- 
od of  detecting  imposition  and  fraud.  In 
demanding  examination,  the  insurer  Indicates 
dissatisfaction  with  the  formal  ex  parte  state- 
ment or  proof.  In  such  case  the  insured  has 
agreed  his  conscience  may  be  searched  by 
questions  put  to  him  face  to  face^  where 
there  is  no  opportunity  for  studied  conceal- 
ment. He,  and  not  his  agent  has  an  interest 
in  the  claim  for  the  insurance,  and  there- 
fore a  motive  for  fraud.  To  hold  that  the 
person  to  whom  an  Insurance  policy  is  issued 
could  substitute  an  agent  for  himself  to  un- 
dergo such  an  examination  would  be  to  dis- 
regard not  only  the  letter,  but  the  spirit,  of 
the  actual  contract  and  make  another  for 
the  parties.  We  know  of  no  authority  which 
holds  that  an  agent  may  be  substitute  for 
such  an  examination. 

It  need  hardly  be  said  that  if  circumstan- 
ces arise  without  fault  of  the  insured  which 
make  it  practically  impossible  for  him  to 
appear  for  examination,  from  necessity  he 
will  be  excused.  In  this  case,  however,  the 
excuse  offered  in  evidence  on  the  part  of  the 
plaintiff  for  his  failure  to  submit  to  the  ex- 
amination was  that  a  few  weeks  before  the 
fire  he  had  killed  a  man,  ,and  was  at  the  time 
of  the  demand  and  of  the  trial  a  fugitive 
from  justice.  The  circuit  judge  refused  to 
charge  "that  the  fact  that  plaintiff  is  a  fugi- 
tive from  justice,  if  such  be  the  fact  would 
not  excuse  him  from  appearing  and  submit- 
ting to  an  examination.  If  demanded  by  de- 
fendant** This  was  a  manifest  error.  Mere 
unexplained  absence  would  not  be  sufficient 
to  excuse  compliance  with  the  contract  Cer- 
tainly intentional  and  willful  absence  will 
not  excuse.  Firemen's  Fund  Ins.  Ck>.  r. 
Sims  (Ga.)  42  S.  E.  209;  Gross  v.  Ins.  Go. 
(0.  O.)  22  Fed,  74;    Keener  on  Quasi  Con- 


tracts, 216;  0  Cyc.  639,  649.  The  plaintiff  in 
this  case  fled  to  escape  the  demand  of  the 
state's  law  that  he  stand  his  trial  for  homi- 
cide. It  would  be  startling.  Indeed,  for  the 
law  to  excuse  and  sanction  his  flight  and  con- 
tinued absence  in  defiance  of  Its  demand  by 
holding  he  could  have  the  benefit  of  a  con- 
tract without  performance  of  Its  obligations, 
because  to  perform  his  obligations  would  en- 
tall  a  submission  to  law,  by  undergoing  a 
trial  for  the  crime  charged  against  him.  By 
accepting  such  an  excuse,  the  courts  would 
not  only  sanction,  but  reward,  filght  from  le- 
gal process. 

The  defendant  next  submits  there  was  er- 
ror in  refusing  to  charge  that  a  failure  to  re- 
turn the  premium  after  the  Aire  does  not 
amount  to  waiver  of  any  of  the  conditions 
of  the  policy.  Good  faith  would  seem  to  re- 
quire the  Insurer  to  cancel  the  policy  and 
return  the  unearned  premium,  if,  before  the 
fire,  while  the  policy  was  current,  it  had  no- 
tice that  the  Insured  had  so  violated  the  poli- 
cy that  under  Its  terms  he  would  recover 
nothing  in  case  of  loss.  In  such  case  the  in- 
surer would  allow  the  Insured  to  hold  the 
policy  and  rely  upon  its  provisions,  while  at 
the  same  time  it  retained  the  consideration 
for  the  unexpired  term,  knowing  the  policy 
to  be  valueless.  For  this  reason,  the  retention 
before  the  fire  of  the  unearned  premium  for 
the  unexpired  term,  with  notice  that  the 
policy  had  become  void  under  its  terms,  may 
be  held  evidence  of  waiver.  It  is  held  in 
Schroeder  v.  Ifis.  Co.,  51  S.  C.  180,  28  S.  E. 
871,  that  if  an  Insurance  company  actually 
received  the  premium  after  the  fire,  know- 
ing that  other  insurance  had  been  taken  In 
violation  of  the  policy,  this  would  be  evi- 
dence of  its  election  to  waive  the  violation. 
Where,  however,  the  premium  is  paid,  and 
in  consideration  of  it  the  company  contempo- 
raneously Issues  its  policy,  which  Is  a  con- 
tract to  Insure  on  certain  conditions  therein 
mentioned,  and  the  Insured  violates  those 
conditions  in  a  material  particular  without 
the  knowledge  of  the  Insurer,  In  case  of  loss 
the  Insurer  is  not  bound  to  return  the  consid- 
eration of  the  policy  before  standing  upon 
its  terms.  The  consideration  has  been  paid, 
not  for  an  absolute  promise,  but  for  a  prom- 
ise of  the  insurer  to  hold  Itself  liable  for  loss 
on  certain  conditions.  The  company  does  not 
fall  in  its  promise  by  Insisting  on  its  condi- 
tions. Not  having  broken  its  contract  it 
has  a  right  to  retain  the  consideration.  The 
Insured  has  received  all  he  contracted  and 
paid  for— conditional  insurance — and  he  has 
no  right  to  demand  a  return  of  the  price  paid 
from  the  Insurer,  on  pain  of  liability  for 
unconditional  Insurance.  After  the  loss  oc- 
curs as  to  the  property  destroyed,  the  policy 
is  no  longer  current,  but  has  become  ma- 
tured by  reason  of  the  fire,  and  no  question 
of  good  faith  is  involved  in  retaining  the 
premium,  because  the  rights  of  the  parties 
are  then  fixed.  Upon  these  considerations 
rest  Norris  v.  Ins.  Co.,  55  S.  C.  450,  88  8.  B. 
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56e,  77  Am.  St.  Rep.  765,  and  Toung  y.  Int. 
Go.,  68  S.  C.  387,  47  S.  E.  681. 

The  circuit  judge  did  not  submit  to  the 
jury  the  construction  of  the  letters  intro- 
duced in  eyidence,  as  the  defendant  chasges, 
unless  a  general  submission  to  them  of  the 
question  of  waiver  could  be  so  regarded. 
There  was  no  request  for  a  specific  charge 
as  to  the  true  construction  of  these  letters,  or 
any  particular  expressions  used  In  them.  In- 
deed«  our  attention  has  not  been  called  to  any 
letter  or  portion  of  a  letter  that  seemed  suf- 
ficiently doubtful  in  meaning  to  require  ju- 
dicial construction,  and  that  would  have  been 
made  plainer  by  any  words  the  presiding 
judge  could  have  used. 

For  the  errors  in  the  charge  aboye  mention- 
ed* the  judgment  of  the  circuit  court  is  re- 
versed and  a  new  trial  ordered* 


CTO  S.  C.  72) 

PERCIVAL  V.  BAILEY  et  aL 

(Supreme  Court  of  South  Carolina.    Nov.  4, 

1904.) 

ABBBST    WTTHOXTT    WABBAZVT— liEOALITT. 

1.  A  policeman  cannot  legally  arrest  one  char- 
ged with  an  offense  less  than  a  felony  without 
a  warrant,  where  the  offense  is  not  committed 
in  his  presence. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  Townsend,  Judge. 

Action  by  liartin  Percival  against  W.  J. 
Bailey  and  the  Columbia  Real  Estate  &  Trust 
Company.  From  order  overruling  demurrer 
to  complaint,  defendants  appeal.    Affirmed. 

Abney  &  Thomson,  for  appellants.  J.  Q. 
Marshall  and  J.  8.  Muller,  for  respondent 

JONES,  J.  The  complaint  in  this  case  was 
for  damages  for  false  imprisonment.  This 
appeal  is  from  an  order  overruling  a  demur- 
rer to  the  first  cause  of  action  for  insufficien- 
cy. It  was  alleged  that  defendants  "mali- 
ciously and  without  intent  to  injure  the 
plaintlfF,  and  without  just  or  reasonable 
cause,  gave  the  plaintiff  into  the  custody  of  a 
policeman  of  the  city  of  Columbia,  and  forc- 
ed and  compelled  him  to  go  to  the  xwlice  sta- 
tion of  said  city,  and  there  caused  him  to  be 
imprisoned  on  a*  false  charge  then  made  by 
the  defendants  as  aforesaid — that  the  plain- 
tiff had  been  guilty  of  interfering  with  la- 
borers and  of  disorderly  conduct,  in  viola- 
tion of  an  ordinance  of  said  dty — ^and  then 
and  there  caused  him  to  be  detained  and  re- 
strained of  his  liberty  for  the  space  of  two 
hours,  without  just  or  reasonable  cause  as 
aforesaid,  and  without  right  or  authority  so 
to  do,  and  against  the  will  of  the  plaintiff/' 
etc.  The  specifications  of  the  demurrer  were: 
"(1)  Because  the  charge  made  by  the  said 
defendant— that  the  plaintiff  had  been  guilty 
of  interfering  with  laborers  and  of  disorder- 
ly conduct,  in  violation  of  an  ordinance  of 
said  dty,  as  set  forth  in  the  first  cause  of  ac- 
tion^'-was  for  an  offense  at  law,  and  was 


disorderly  conduct,  of  which  the  municipal 
court  of  the  said  dty  of  Columbia  had  juris- 
diction. (2)  Because  it  appears  from  the  al- 
legations in  said  cause  of  action  that  the 
court  had  the  right  to  determine  what  was' 
disorderly  conduct,  and  if  it  subsequently 
came  to  the  conduslon  that,  on  the  testimo- 
ny adduced,  the  plaintiff  was  not  guilty,  nev- 
ertheless the  defendant  is  not  liable  for  false 
imprisonment,  and  the  same  result  would  fol- 
low if  it  turned  out  that  the  municipal  court 
had  no  jurisdiction  over  the  acts  complained 
of.  (3)  Because  It  appears  from  the  allega- 
tions of  the  first  cause  of  action  set  out  in 
the  complaint  that  the  arrest  and  detention 
of  the  person  of  the  plaintiff  was  made  un- 
der legal  process,  and  therefore  there  could 
be  no  false  imprisonoment." 

In  the  order  overruling  the  demurrer, 
Judge  Townsend  said:  "In  my  opinion,  the 
whole  matter  turns  on  whether  or  not  a  po- 
liceman can  legally  arrest  one  charged  with 
an  offense  less  than  felony  without  a  war- 
rant, where  the  offense  charged  is  not  com- 
mitted in  the  presence  of  the  officer.  Under 
the  authorities  dted,  I  do  not  think  that  such 
an  arrest  would  be  legal.  The  first  cause  of 
action  contains  the  allegations,  the  defend- 
ants 'gave  the  plaintiff  into  the  custody  of  a 
];>oliceman  of  the  dty  of  Columbia/  etc.  That 
was  an  illegal  act,  unless  the  offense  charged 
is  a  felony,  or  was  committed  in  the  presence 
of  the  officer.  The  offense  charged  is  only  a 
misdemeanor,  and  there  is  no  allegation  that 
it  was  committed  in  the  presence  of  the  offi- 
cer. The  arrest  was  therefore  illegal,  and 
the  giving  over  the  plaintiff  to  the  policeman 
was  illegal.  There  is,  then,  this  one  illegal 
act,  at  least,  charged  in  the  first  cause  of  ac- 
tion, and  the  demurrer  cannot  be  sustained." 

We  do  not  think  the  court  erred.  Con- 
struing the  complaint  literally,  as  we  must, 
we  think  it  alleges  an  arrest  without  war- 
rant or  lawful  process.  A  complaint  in  sim- 
ilar language  was  so  construed  in  Whaley 
V.  Lawton,  62  S.  C.  98,  40  S.  E.  128,  56  L. 
R.  A.  649.  Peace  officers  have  at  common 
law  the  right  to  arrest  upon  view,  without 
warrant,  all  persons  who  are  guilty  of  a 
breach  of  the  peace  or  other  violation  of  the 
criminal  laws.  City  Council  v.  Payne,  2  Nott 
&  McC.  475;  State  v.  Sims,  16  S.  C.  486; 
State  v.  Bo  wen,  17  S.  C.  58;  State  v.  Wil- 
liams, 36  S.  C.  493,  15  S.  £1  554;  Loggins  v. 
So.  Ry.  Co.,  64  S.  C.  321,  42  S.  E.  163.  It 
may  be  that  an  offense  committed  in  the 
full  hearing  of  an  officer  would  be  deemed 
as  committed  In  his  view.  State  v.  Williams, 
supra.  There  may  be  also  spedal  circum- 
stances of  emergency  which  would  justify  a 
peace  officer  In  arresting  without  warrant 
for  a  breach  of  the  peace  not  committed  in 
his  view,  if  the  officer  arrived  at  the  place  of 
the  disturbance  very  soon  after  the  offense^ 
and  found  the  offender  present.  State  v. 
Sims,  supra;  State  v.  Lewis  (Ohio)  38  N.  B. 
405,  19  L.  R.  A.  451.  The  foregoing  is  the 
rule  and  its  modifications,  so  far  as  announ- 
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ced  In  this  state,  with  reference  to  arrest 
without  warrant  for  offenses  less  than  fel- 
ony. 

The  alleged  violation  of  the  city  ordinance 
was  a  mere  misdemeanor,  and,  so  far  as  the 
complaint  shows,  was  an  alleged  past  offense, 
not  committed  in  the  view  of  the  officer  mak- 
ing the  arrest  without  warrant  at  the  in- 
stance of  defendant,  and  without  any  special 
drcnmstances  showing  an  emergency  which 
might  justify  arrest  without  warrant 

The  Judgment  of  the  circuit  court  it  affirm- 
ed. 


(70  S.  C.  66) 


8TATB  V.  MOODY. 
SAME  T.  GHARLEa 


(Supreme  Court  of  South  Ccurollna.    Not.  2, 

1904.) 

APPKALr-BPEOIFICATION  OF  EBBOBr— DISPKN- 
BABT  AClN-CONSTITOTIOMiJL  LAW. 

1.  Where  no  specific  grounds  of  error  are  ad- 
Icged  in  the  exception,  it  will  not  be  considered. 

2,  Or.  Code,  |  584,  punishing  the  carriage  and 
transportation  of  liquors  under  any  other  name 
than  the  proper  name,  is  not  in  violation  of  the 
ii.terstate  commerce  law  as  applied  to  the  car- 
riage and  transportation  of  hquors,  it  not  ap- 
plymg  to  liquor  transported  from  another  state 
into  uie  state  for  private  use. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlboro  County;  Gary,  Judge. 

J.  G.  Moody  and  Henry  Charles  were  con- 
victed of  violations  of  the  dispensary  law, 
and  appeal.    Affirmed. 

Townsend  &  Hamer,  for  appellants.  J.  M. 
Johnson,  for  the  State. 

POPB,  C.  J.  The  two  above  cases  were, 
by  consent  of  all  parties,  tried  as  one  case, 
though  the  verdict  of  tiie  Jury  was  entered 
upon  each  separate  indictment.  The  indict- 
ments were  for  violations  of  the  dispensary 
law  of  this  state.  Verdict  was  in  each  case, 
"Guilty  of  the  second  count;  not  guilty  as 
to  the  first  and  third  counts."  Thereupon 
the  defendants  appealed  from  said  verdicts 
of  guilty  as  to  the  second  count. 

The  following  Is  the  indictment  in  the  two 
cases,  the  Indictment  In  the  second  case  be- 
ing identical  with  the  first  (except  as  to  the 
name  of  the  defendant  and  quantity  of 
liquor),  to  wit:  "At  the  court  of  general  ses- 
sions begun  and  holden  in  and  for  the  coun- 
ty of  Marlboro,  in  this  state,  South  Carolina, 
at  Bennettsville,  in  the  county  and  state 
aforesaid,  on  the  third  Monday  of  November, 
in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  three.  The  jurors  of  and  for 
the  county  aforesaid,  In  the  state  aforesaid, 
upon  their  oaths  present  that  J.  G.  Moody, 
at  Bennettsville,  in  the  county  of  Marlboro 
and  state  aforesaid,  on  th#»  17th  day  of 
August,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  three,  willfully  and  unlaw- 
fully did  handle  in  the  nighttime  certain 
spirituous,  malt,  and  other  liquors  containing 
alcohol  and  used  as  a  beverage,  to  wit,  three 


kegs  containing  three  and  three-fifteenths 
gallons  of  contraband  com  whisky;  against 
the  form  of  the  statute  in  such  case  made 
and  provided  and  against  the  peace  and  dig- 
nitj^  of  the  state.  And  the  Jurors  aforesaid* 
upon  their  oaths  aforesaid,  do  further  pre- 
sent that  said  J.  G.  Moody,  at  Bennettsville, 
in  the  county  and  state  aforesaid,  on  the 
17th  day  of  August,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  three,  did 
willfully  and  unlawfully  carry,  transport, 
have  possession,  accept,  and  remove  three 
kegs  then  and  there  containing  fifteen  gal- 
lons of  contraband  com  whisky,  having  no 
proper  or  lawful  mark,  brand,  label,  or  desig- 
nation stamped  or  indorsed  thereon  or  at- 
tached thereto;  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state. 
And  the  Jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  J.  G. 
Moody,  on  the  17th  day  of  April,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
threes  at  Bennettsville,  in  the  county  and 
state  aforesaid,  did  willfully  and  unlawfully 
receive  and  accept  for  unlawful  use  certain 
spirituous,  malt,  vinous,  fermented,  brewed, 
and  other  liquors,  to  wit,  three  kegs  contain- 
ing then  and  there  fifteen  gallons  of  contra- 
band com  whisky,  which  contain  alcohol  and 
are  used  as  a  beverage,  against  the  forip  of 
the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
state." 

Before  the  trial  was  entered  upon,  the  de- 
fendants in  each  case  demurred  to  the  in- 
dictment The  demurrer  was  overruled.  It 
is  unnecessary  to  consider  this  point,  because 
the  verdict  of  the  Jury  only  held  one  count 
(the  second)  as  good,  and  found  the  defend- 
ants not  guilty  on  first  and  third. 

We  will  proceed  to  pass  upon*  the  second 
count  as  affected  by  the  grounds  of  appeal. 
These  grounds  are  as  follows:  "(1)  Because 
the  presiding  Judge  erred  In  refusing  the 
motion  In  arrest  of  Judgment,  and  also  erred 
in  refusing  the  motion  for  a  new  trial.  (2) 
Because  the  verdict  of  the  Jury  was  based 
upon  a  count  In  the  Indictment  founded  upon 
a  section  of  the  dispensary  law  which  is  in 
conflict  with  the  interstate  commerce  clause 
of  the  Constitution  and  act  of  Congress,  and 
is  void.  (3)  Because  the  Jury  acquitted  the 
defendants  of  hauling  liquor  in  the  nighttime 
and  in  receiving  and  accepting  contraband 
liquors,  and  this  negatives  any  violation  of 
the  law  in  the  transportation  of  liquors  with- 
out proper  mark,  brand,  or  label.  (4)  Be- 
cause there  was  no  evidence  to  support  the 
verdict  of  the  Jury.  (6)  Because  section  584 
of  Criminal  Code  Is  in  violation  of  the  inter- 
state commerce  act  of  Congress,  and  void, 
for  the  reason  that  it  is  a  burden  upon  such 
commerce.  (6)  Because  the  presiding  Judge 
erred  in  charging  the  Jury  that  liquor  brought 
from  another  state  could  be  seized  before  it 
reached  its  destination,  if  being  transported 
for  an  unlawful  purpose.     (7)  Because  th# 
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jud^e  erred  in  not  quashing  the  second  oount 
in  the  Indictment  The  motion  to  be  sub- 
mitted to  the  Supreme  Court  is  to  arrest  the 
judgment  in  each  case,  and,  on  failure  of  this 
motion,  for  a  new  trial." 

1.  We  cannot  view  the  first  ground  of  ap- 
peal, In  its  present  form,  as  showing  any 
error.  It  simply  declares  error  in  the  circuit 
Judge  in  refusing  to  arrest  Judgment,  and 
also  error  in  refusing  a  new  trial,  but  no 
ground  of  specific  error  in  either  matter  is 
alleged.  We  are  not  called  upon  to  lay  down 
the  specific  ground  of  error,  and  we  decline 
to  do  so.  We  therefore  overrule  this  ground 
of  appeal. 

2.  We  cannot  see  but  there  is  a  difference 
in  our  dispensary  law  and  the  interstate  com- 
merce clause  of  the  United  States  Constita- 
tion  and  the  act  of  Congress.  The  Jury  were 
necessarily  directed  by  the  charge  of  the 
presiding  Judge,  and  in  such  charge  the  Judge 
charged  every  proposition  of  law  which  was 
submitted  by  the  defendants,  and  in  his 
general  charge  to  the  Jury  was  careful  to  lay 
down  rules  of  law  which  must  govern  Juries 
in  their  findings  of  fact  This  being  so,  there 
Is  no  error  as  here  complained  of. 

8.  The  second  count  of  the  indictment  does 
net  include  any  reference  to  handling  liquor 
in  the  nighttime  or  to  the  receiving  and 
handling  any  contraband  liquor,  but  charges 
that  the  defendant  "did  willfully  and  unlaw- 
fully carry,  transport,  have  possession,  ac- 
cept, and  remove  three  kegs  then  and  there 
containing  fifteen  gallons  of  contraband  com 
whisky,  having  no  proper  or  lawful  mark, 
brand,  label,  or  designation  stam];)ed  or  in- 
dorsed thereon  or  attached  thereto,  against 
the  form  of  the  statute,"  etc.  We  do  not 
see  how  an  acquittal  of  the  defendant  on  the 
first  and  third  counts  negatives  the  charge 
contained  in  the  second  count 

4.  The  fourth  ground  of  appeal  cannot  be 
sustained.  There  was  some  testimony  in 
reference  to  defendants*  handling  the  liquor. 
It  was  the  legitimate  duty  of  the  Jury  to  con- 
sider the  force  and  effect  of  this  testimony. 

5.  We  cannot  see  where  section  584  of  the 
Criminal  Code  of  1902,  conflicts  with  any  of 
the  provisions  of  the  interstate  commerce  act 
of  Congress,  as  pointed  out  by  this  ground  of 
appeal. 

6.  In  order  to  pass  upon  this  ground  of  ap- 
peal, let  us  see  what  the  circuit  Judge  did 
charge  in  this  matter:  "Now,  if  a  man  pre- 
fers North  Carolina  corn  to  South  Carolina 
rye,  he  has  the  right  to  send  to  North  Caro- 
lina and  get  him  a  keg  or  a  barrel,  if  it  is  for 
a  legitimate  purpose;  but  he  has  no  right  to 
send  to  North  Carolina  or  South  Carolina,  or 
any  other  place,  and  buy  it  for  the  purpose  of 
selling  it,  or  for  an  Illegal  purpose.  A  party 
would  have  the  right  to  send  his  agent  to 
buy  it  for  a  proper  purpose,  but  he  has  no 
right  to  authorize  the  agent  to  do  an  unlaw- 
ful act  So,  then,  the  question  of  fact  for 
you  to  determine  to  this  case  is,  was  that 
liquor  being  transported  to  parties  to  be 


used  lawfully  for  their  own  personal  use? 
There  is  no  dispute  that  the  defendants 
bought  it  The  defendant  admitted  that  he 
bought  thirty-one  gallons  of  whisky.  His 
contention  is  that  he  brought  it  to  different 
parties  in  his  county  for  their  own  private 
personal  use.  If  you  accept  that  view  of  the 
testimony,  he  would  not  have  violated  the 
law;  but  if  he  got  it  and  was  carrying  it 
back  there  for  parties  to  put  it  to  illegal  use, 
although  he  was  an  agent,  they  could  not 
delegate  him  to  do  an  unlawful  act  A  prin- 
cipal cannot  authorize  an  agent  to  do  an  un- 
lawful act  or  violate  the  law.  So,  if  it  would 
be  wrong  in  his  principal  to  have  brought 
that  amount  of  whisky  into  South  Carolina 
to  stock  a  blind  tiger,  and  the  principal  dele- 
gated him  to  bring  it,  he  could  not  be  ex- 
cused. So,  after  all,  it  is  a  question  of  fact, 
what  was  the  liquor  being  brought  here  for — 
to  Darlington  county,  through  Marlboro  coun- 
ty? You  will  take  into  consideration  the 
facts  and  circumstances  under  which  it  was 
brought  the  time  at  which  it  was  brought 
and  the  manner  of  transportation.  All  those 
are  elements  of  fact  proper  to  be  brought  out 
to  enable  you  to  come  to.  a  Just  conclusion  as 
to  why  that  liquor  was  brought  into  this 
state.  If  it  was  brought  for  an  illegal  pur- 
pose, it  was  contraband,  and  liable  to  seizure, 
and  the  party  liable  to  arrest  If,  on  the  oth- 
er hand,  it  was  brought  for  a  lawful  purpose. 
it  would  not  be  liable  to  seizure,  and  the 
party  would  not  be  violating  the  law  of  the 
land.  So,  the  question  is,  for  what  purpose 
was  that  whisky  brought?  That  is  the  ques- 
tion. I  cannot  aid  you  in  the  determination/' 
When  the  charge,  as  a  whole,  is  considered, 
the  circuit  Judge  did  not  err  as  claimed. 

7.  The  seventh  ground  of  appeal  is  too  gen- 
eral to  require  any  notice  at  our  hands. 

It  is  the  Judgment  of  this  court  that  the 
Judgments  of  the  circuit  court  be  and  they 
are  aflSrmed  in  each  of  the  two  cases  here 
contained. 

GAHT,  A.  J.,  concurred  in  the  result  for 
the  reasons  stated  in  the  opinion  of  Mr.  Jus- 
tice WOODS. 

WOODS,  J.  (concurring  in  the  result).  The 
defendants  were  convicted  under  counts  of 
separate  indictments,  which  charged  against 
them  acts  made  criminal  by  section  584  of  the 
Criminal  Code  of  1002.  The  circuit  Judge 
charged  the  Jury  at  defendants'  request  "that 
section  584  of  the  Criminal  Code  as  to  carriage, 
transportation,  eta,  of  liquors  under  any  other 
than  the  proper  name,  etc.,  is  in  conflict  with 
the  interstate  commerce  clause  of  the  United 
State  Constitution,  and  does  not  apply  to  liq- 
uor transported  from  another  state  into  this 
state  for  personal  use."  The  presiding  Judge 
having  put  the  construction  upon  this  sec- 
tion which  defendants  requested,  they  cannot 
complain.  The  other  portions  of  the  charge 
upon  the  same  subject  to  which  exception  is 
taken  were  substantially  in  accordance  with 
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this  request,  and  in  elaboration  of  it  Aside 
from  the  objections  to  the  indictment,  the 
defense  presented  was  that  the  liquor  was 
for  personal  use.  If  the  defendants  Intended 
to  rely. on  the  defense  that  the  liquor  was 
in  transit  from  North  Carolina  to  South  Oaro- 
Una,  they  should  have  indicated  it  by  a  re- 
quest to  charge.  It  is  held  in  Smith  y.  Laf ar, 
67  S.  C.  4»3,  46  S.  B.  333,  that  "liquor  pur- 
chased  In  another  state  and  shipped  to  the 
purchaser  in  this  state  is  not  contraband, 
being  protected  as  an  article  of  interstate 
commerce  until  it  is  delivered  to  the  pur- 
chaser/' After  it  is  recelTed  by  the  con- 
signee, however,  it  may  become  contraband 
under  the  state  law,  and  its  subsequent  "car- 
riage, transportation,"  etc.,  then  becomes  a 
criminal  offense,  under  section  584.  In  other 
words,  section  684  is  Ineffective  under  the  in- 
terstate commerce  law  only  so  far  as  it  re- 
lates to  "carriage,  transportation,"  etc.,  into 
the  state  and  to  the  consignee,  not  as  to  sub- 
sequent carriage  from  one  point  to  another 
wholly  within  the  state.  The  appellants' 
view  that  section  584,  on  which  the  second 
count  was  based,  is  absolutely  null  and  void, 
is  therefore  erroneous. 


(70  S.  C.  83) 

WICKER  et  al.  v.  WICKBR. 

(Supreme  Court  of  South  Carolina.    Oct  27, 

1904.) 

WILIr-OONSTBUCnON— VESTED     BUCAINDBB. 

1. Testator  devised  all  his. real  estate  to  his 
wife  for  life,  and  provided,  as  to  the  lands  de- 
vised to  his  children  in  remainder,  that,  if  aziy 
child  died  before  testator  or  before  his  wife,  his 
children  should  have  in  remainder'  after  the 
death  of  the  wife,  the  share  of  land  which  the 
deceased  parent  of  such  children  would  have 
taken,  had  the  parent  survived  testator  ahd  his 
wife.  HM  to  vest  in  a  son,  at  testator's  death, 
a  transmissible  interest  in  remainder,  and, 
where  the  son  died  durins  the  life  of  his  moth- 
er, the  fee  passed  to  his  heirs  at  law. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Newberry  County;  Dantzler,  Judge. 

Action  by  Anne  Elizabeth  Wicker  and  oth- 
ers against  Amelia  E.  Wicker.  From  a  de- 
cree for  defendant,  plaintiffs  appeal.  Af- 
firmed. 

Mower  &  Bynum,  for  appellants.  Hun^ 
Hunt  ft  Hunter,  for  respondent. 

POPB,  C.  J.  The  question  presented  by 
this  appeal  is  the  construction  of  the  will  of 
one  Jacob  Wicker,  who  departed  this  life 
in  the  year  1880,  having  made  his  will  In 
1883,  and  added  a  codicil  in  1884.  The  con- 
struction of  the  will  and  codicil  sought  is 
whether  the  children  of  the  testator,  having 
all  been  living  at  the  death  of  the  testa- 
tor, took  their  shares  of  lands  as  vested, 
transmissible  estates,  or  whether,  on  the 
death  of  Thomas  L.  Wicker  during  the  life- 
time of  the  testator's  widow,  his  share  of 
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lands  of  the  testator  passed  to  his  (testa- 
tor's) widow  and  his  children  other  than 
Thomas  L.  Wicker.  At  the  hearing  before 
Judge  Dantzler,  on  circuit,  he  construed  the 
will  and  codicil  as  by  its  terms  vesting  the 
lands  in  fee  simple  In  all  testator's  children 
living  at  testator's  death,  subject  to  having 
said  estate  divested  In  case  any  one  of  such 
children  died  during  the  life  estate  of  testa- 
tor's widow,  with  a  child  or  children  living, 
In  which  last  contingency  such  child  or  chil- 
dren of  the  deceased  child  of  testator  would 
take  the  dead  child's  share.  From  thld  de- 
cree of  Judge  Dantzler  the  plaintiffs  appeal- 
ed on  the  following  grounds:  "(1)  Because 
his  honor  erred  in  deciding  that  Thomas  L. 
Wicker  took  .a  vested  Interest  in  remainder 
under  the  will  of  his  father,  Jacob  Wicker, 
In  the  land  in  controversy,  at  the  time  of  the 
testator's  death.  (2)  Because  his  honor  erred 
in  deciding  that  at  the  death  of  the  testator 
all  the  children  then  living  took  vested  re- 
mainders, subject,  however,  to  be  divested,  in 
case  they  died  during  the  life  tenancy  of 
Anne  Elizabeth  Wicker,  leaving  issue.  In 
favor  of  such  issue.  (3)  Because  his  honor 
erred  in  holding  that  the  second  clause  of 
the  testator's  will  is  not  intended  to  post- 
pone the  vesting  of  the  remainder  in  the 
children  of  the  testator  to  the  death  of  the 
life  tenant.  (4)  Because  his  honor  erred  In 
not  deciding  that  Thomas  L.  Wicker,  hav- 
ing died  before  his  mother,  the  life  tenant, 
took  no  interest  in  the  lands  in  controversy 
under  the  will  of  his  father.  (5)  Because  his 
honor  erred  in  not  deciding  that  the  death  of 
the  life  tenant,  not  that  of  the  testator,  is 
the  period  which  must  be  looked  to.  In  order 
to  determine  who  must  take  under  the  will 
of  Jacob  Wicker.  (6)  Because  his  honor 
erred  In  deciding  that  the  defendant  was  en- 
titled to  any  interest  in  the  lands  In  con- 
troversy." The  six  grounds  of  appeal  will  be 
considered  together. 

We  will  now  reproduce  the  will  and  codicil: 

''The  State  of  South  Carolina,  County  of 
Newberry. 

"I,  Jacob  Wicker,  of  the  said  county  and 
State,  do  make  and  declare  the  following  to 
be  my  last  will  and  testament,  for  the  dispo- 
sition of  my  property,  both  real  and  per- 
sonal, to  take  effect  at  my  death. 

"I.  I  devise  and  bequeath  all  my  property, 
both  real  and  personal,  except  the  personal 
property  hereinafter  otherwise  disposed  of  to 
my  wife  Anne  Elizabeth  Wicker,  to  her  sole 
use  and  enjoyment  during  her  natural  Ufe. 

"II.  After  the  death  of  my  said  wife,  I  di- 
rect that  all  my  personal  estate  hereinabove 
willed  to  her,  and  then  remaining  unconsum- 
ed  by  use  or  natural  decay,  be  divided  equal- 
ly among  my  children  then  surviving  and  the 
child  or  children  of  any  child  or  children  of 
mine  that  shall  die  before  me  or  before  my 
said  wife,  so  that  the  children  or  child  of  any 
deceased  child  shall  have  the  share  of  such 
property  to  which  his,  her  or  their  parent 
would  have  been  entitled  under  this  will  had 
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fnicb  parent  surviTed  me.  And  I  will  that 
the  lands  hereinafter  deyised  to  my  chil- 
dren In  remainder  shall  be  governed  by  the 
same  rule  of  transmission*  that  Is  to  say,  that 
if  any  child  of  mine  shall  die  before  me  or 
before  my  said  wife,  his  or  her  child  or  chil- 
dren shall  have  in  remainder  after  the  ter- 
mination of  the  wife's  estate  for  life,  the 
share  of  land  which  the  deceased  parent  of 
such  child  or  children  would  have  taken 
mider  this  wUl  had  such  parent  survived  me 
and  my  wife. 

"lU.  I  direct  that  after  the  death  of  my 
said  wife,  all  of  my  real  estate  be  divided 
among  my  children  in  the  following  parcels, 
to  wit:  my  son,  Henry  Munro  Wicker,  shall 
have  one  tract;  containing  two  hundred  and 
*Vioo  acres,  according  to  plat  by  Thomas  M. 
Lake  hereto  attached,  bounded  by  *  *  * 
and  he  shall  also  have  in  fee  simple  absolute 
that  tract  containing  twenty-two  acres,  ac- 
cording to  the  plat  of  the  same  by  Thomas 
M.  Lake  hereto  attached,  and  bounded  by 

*  *  ^.  My  son,  John  P.  Wicker,  shall  have 
the^part  of  the  Bates  place  containing  fifty- 
eight  acres,  according  to  plat  by  Thomas  M. 
Lake    hereto    attached,    and    bounded    by 

•  •  •  and  the  said  John  P.  Wicker  shall 
also  have  in  fee  simple  absolute,  the  Hutch- 
ison place,  containing  one  hundred  and  twen- 
ty-seven and  one-half  acres,  according  to 
plat  by  Thomas  M.  Lake  hereto  attached, 
and  bounded  by  *  ^  *.  My  son,  Thomas 
L.  Wicker,  shall  have  that  part  of  the  Bates 
land,  containing  seventy-three  and  three- 
fourths  acres,  according  to  plat  by  Thomas  M. 
Lake  hereto  attached,  and  consisting  of  two 
parcels,  one  containing  sixty-nine  and  one- 
half  acres,  and  bounded  by  ^  *  ^  and  the 
other  containing  four  and  one-fourth  acres 
and  bounded  by  •  •  •.  These  two  parcels 
being  connected  by  road  which  I  hereby  will 
to  be  used  by  the  said  Thomas  L.,  his  heirs 
and  assigns,  as  a  right  and  franchise  be- 
longing to  the  said  two  parcels  of  land  just 
described;  and  the  said  Thomas  L.  Wicker 
shall  also  have  in  fee  simple  absolute  one  of 
the  two  Brooks  places  now  owned  by  me, 
containing  one  hundred  acres,  and  bounded 
by  •  •  •.  My  daughter,  Nancy  P.  Suber, 
shall  have  in  fee  simple  absolute  that  parcel 
of  land  containing  ninety-one  and  one- third 
acres,  according  to  plat  by  Thomas  M.  Lake 
hereto  attached,  and  bounded  by  *  *  *;  and 
she  shall  also  have  that  parcel,  part  of  home 
place,  containing  eighteen  and  one-half  acres, 
according  to  plat  by  Thomas  M.  Lake  hereto 
attached,  and  bounded  by  ♦  ♦  ♦.  My 
daughter,  Sarah  B.  Felker,  shall  have  in  fee 
simple  absolute,  that  parcel  containing  one 
hundred  and  five  acres,  according  to  the  plat 
by  Thomas  M.  Lake  hereto  attached,  and 
bounded  by  •  •  •.  My  daughter,  Margaret 
C.  Harmon,  shall  have  in  fee  simple  abso- 
lute, that  tract  of  one  hundred  acres  of  the 
Brooks  land,  bought  by  me  at  sale  by  the 
mastei   for  Newberry  Ciounty,  bounded  by 


"I  bequeath  to  each  one  of  my  said  sons, 
a  bed,  bedding  and  bedstead,  to  be  given  im- 
mediately after  my  death  to  such  one  or  ones 
of  them  as  shall  not  receive  such  property 
from  me  or  my  wife  during  my  lifetime. 

"Y.  My  wife  shall  have  the  right  after  my 
death  and  so  long  as  she  lives  to  use  and 
cultivate  all  my  said  real  estate  as  she  may 
see  fit  and  to  make  use  of  any  timber  for 
firewood,  fences  or  repairs  of  buUdings  and 
also  to  clear  any  lands  she  may  desire  for  cul- 
tivation. 

"VI.  I  hereby  appoint  my  sons,  Thomas 
L.  Wicker  and  John  P.  Wicker,  executors  of 
this  my  last  wUl  and  testament 

"YII.  I  hereby  revoke  all  wills  heretofore 
made  by  me. 

*'yill.  The  foregoing  disposition  of  my 
property  embraces  the  lands  this  day  con- 
veyed to  me  by  my  said  wife. 

'*IX.  The  devises  of  land  in  remainder  to 
my  said  sons  above  set  forth  shall  be  sub- 
ject in  their  hands  and  In  the  hands  of  their 
heirs  or  assigns  to  the  following  charges,  to 
equalize  as  far  as  practicable  my  said  daugh- 
ters with  my  said  sons,  to  wit:  My  son, 
Henry  Munro,  shall  pay  to  my  daughter, 
Margaret  0.  Harmon,  three  hundred  dollars; 
my  son,  John  P.,  shall  pay  to  my  daughter, 
Sarah  BL  Felker,  two  hundred  and  seventy- 
five  dollars;  and  my  son,  Thomas  L^,  shall 
pay  to  my  daughter,  Nancy  P.  Suber,  two 
hundred  and  twenty  dollars. 

"In  witness  whereof  I  have  hereunto  set 
my  hand  and  seal  this  19th  day  of  Novem- 
ber, A.  D.  X883. 

his 
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TSigned]       Jacob    X    Wicker.    [L.  8.] 

mark. 

"South  Carolina. 

"I,  Jacob  Wicker  of  Newberry  County  in 
said  State  having  mad^  my  last  will  and  tes- 
tament bearing  date  the  19th  day  of  Novem- 
ber Anno  Domini  1883  do  now  make  this 
codicil  to  be  taken  as  a  part  of  the  same. 

"1,  I  hereby  ratify  and  confirm  said  will 
In  every  respect  save  so  far  as  any  part  of  it 
is  inconsistent  with  this  codicil. 

"2.  It  appearing  to  my  satisfaction  that 
the  tract  of  land  described  to  my  son  Thom- 
as L.  Wicker  In  third  clause  of  my  said  will, 
known  as  one  of  my  two  Brooks  tracts,  does 
not  contain  one  hundred  acres  as  was  sup- 
posed to  be  the  case  when  said  will  was  ex- 
ecuted, but  contains  only  about  eighty-four 
acres,  now  I  hereby  will  and  devise  to  my 
said  son  Thomas  L.  Wicker  nine  acres  of 
land  absolutely  and  in  fee  to  be  taken  and 
cut  off  from  the  remaining  Brooks  tract, 
which  was  devised  under  the  said  third 
clause  of  my  said  last  will  to  my  daughter 
Margaret  C.  Harmon,  so  that  there  shall  be 
a  more  equal  division  of  the  said  two  Brooks 
tracts  between  my  said  son  Thomas  L.  Wick- 
er and  my  said  daughter  Margaret  O.  Har- 
mon— the  said  nine  acres  to  be  cut  off  along 
the  boundary  line  of  the  said  two  tracts  of 
land. 
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'In  witness  whereof  I,  Jacob  Wicker  have 
to  this  codldl  to  my  last  will  and  testament 
subscribed  my  name  and  set  my  seal  this 
24th  day  of  May  Anno  Domini  1884." 

In  order  that  there  may  not  be  any  mis- 
conception of  the  different  dates,  we  will  re- 
peat them:  Jacob  Wicker,  the  testator,  died 
In  1890,  snrylved  by  all  of  his  children,  to 
wit,  Henry,  John,  and  Thomas  L.  Wicker, 
Nancy  P..Snber,  Sarah  B.  Fdlker,  Margaret 
O.  Harmon,  and  also  his  widow,  Mrs.  Anne 
B.  Wicker.  Thomas  L.  Wicker  and  John  P. 
Wicker  caused  the  will  to  be  admitted  to 
probate  In  1890.  The  widow,  Mrs.  Anne  B. 
Wicker,  took  possession  of  the  real  and  per- 
sonal estate  of  her  husband,  Jacob  Wicker, 
Immediately  after  his  death.  All  of  the  chil- 
dren of  Jacob  B.  Wicker,  the  testator,  had 
children,  except  Thomas  L.  Wicker.  He  was 
married  In  his  father's  lifetime,  and  died  In 
the  year  1899,  leaving  his  wife,  Amelia  B. 
Wicker,  his  mother,  and  his  brothers  and 
sisters,  as  his  only  heirs  at  law.  The  ques- 
tion now  Is,  was  he  vested  with  the  lands 
laid  out  In  his  father's  will  for  him.  Judge 
Dantzler  says  in  his  decree  that  he  was 
vested  in  remainder  in  said  lands  on  the 
death  of  his  father,  Jacob  Wicker.  The  cir- 
cuit Judge  says  he  reaches  this  conclusion 
from  a  study  of  the  whole  will.  He  espe- 
cially grounds  his  conclusions  from  a  study 
of  the  third  and,  second  clauses  of  the  will 
and  codicil.  He  holds  that  the  third  clause 
Is  the  devising  clause.  This  view  is  support- 
ed«  he  thinks,  not  only  by  Its  own  words,  but 
also  by  the  language  of  the  codicil.  The 
circuit  Judge  holds  that  if  Thomas  h.  Wicker 
had  died  before  the  life  tenant,  and  had  left 
child  or  children,  such  child  or  children 
would  have  divested  the  father,  Thomas  L. 
Wicker.  It  certainly  was  peculiar  that  the 
plats  of  land  devised  to  each  one  of  his 
children  by  Jacob  Wicker  were  found  at- 
tached to  his  last  will  and  testament  So 
far  as  his  son  Thomas  L.  Wicker  was  con- 
cerned, the  codicil,  in  its  second  clause,  re- 
ferring to  the  one-half  of  Brooks  land  set 
out  in  third  clause  of  the  virill,  speaks  of  it 
as  **the  tract  of  land  devised  to  my  son, 
Thomas  L.  Wicker,  in  third  clause."  It  will 
be  observed  that  no  division  of  testator's 
lands  is  provided  to  testator's  children  as  a 
class.  In  clause  3  of  the  will,  each  child  Is 
given  his  or  her  specific  tract  or  tracts  of 
land.  It  seems,  therefore,  that  the  testator, 
when  he  speaks  of  what  is  to  take  place 
after  his  wife's  death,  refers,  and  means  to 
refer,  to  the  death  of  the  wife  as  the  time 
when  possession  will  be  taken  by  testator's 
children.  It  is  well  known  that,  unless  the 
language  of  the  will  requires  the  contrary, 
the  law  prefers  a  vesting  of  the  remainder 
after  and  at  the  death  of  the  testator. 

When  we  have  a  case  on  all  fours  with  the 
present,  it  will  govern.  It  seems  that  the 
case  of  Boykln  v.  Boykin,  21  S.  O.  513,  is  on 
all  fours  with  the  case  at  bar.  In  the  case 
last  cited,  Mr.  Boykin,  by  his  will,  provided: 


"I  direct  that  all  the  rest  of  my  real  estate 
shall  be  kept  undivided  until  the  death  of  my 
wife,  to  be  worked  by  the  slaves  of  my  es- 
tate and  those  which  I  shall  in  this  bequeath 
to  my  wife,  under  the  control  and  manage- 
ment of  my  executors;  and  from  and  im- 
mediately after  her  death,  I  devise  the  said 
real  estate  to  my  sons,  equally  to  be  divided 
among  them,  share  and  share  alike^  to  them 
and  their  heirs  forever.  And  should  any  of 
my  sons  die  before  the  time  herein  appoint- 
ed for  the  division  of  my  real  estate,  and 
should  leave  Issue  living  at  that  time,  then 
I  direct  that  such  issue  shall  take  amongst 
them,  share  and  share  alike,  the  same  portion 
of  r^  estate  to  which  their  parent  would 
have  been  entitled  if  he  had  survived  my 
said  wife,  to  them  and  their  heirs  forever. 
And  if  any  of  my  said  sons  shall  arrive  at 
the  age  of  twenty-one  years  before  the  death 
of  my  said  wife,  I  direct  that  such  son  or 
sons  shall  be  permitted  to  cultivate,  each  for 
himself,  such  a  part  of  real  estate  as  shall 
be  allotted  for  that  purpose  by  my  wife  and 
executors  until  the  final  division,  when  }\e  or 
they  shall  receive  his  or  their  own  share." 
The  court  held,  in  construing  such  provision 
of  the  will,  that  the  devise  created  vested 
interests  In  the  sons  living  at  the  death  of 
the  testator,  and  only  division  and  possession 
were  postponed  to  the  death  of  the  widow; 
therefore  the  Interest  of  two  sons  who  died 
Intestate  without  issue  after  the  testator,  but 
before  the  widow,  vested  in  their  mother  and 
other  heirs  at  law.  Thus,  in  the  case  at  bar, 
Thomas  L.  Wicker,  having  lived  after  the 
death  of  the  testator,  but  having  died  before 
his  mother  as  life  tenant,  died  Intestate,  and 
his  share  of  lands  received  as  devisee  under 
his  father's  will  remained  for  partition 
among  his  widow,  Amelia  B.  Wicker,  and 
his  brothers  and  sisters;  that  is  to  say,  one 
half  hereof  to  his  widow,  Amelia,  and  the 
other  half  to  his  brothers  and  sisters,  share 
and  share  alike.  The  decree  of  the  circuit 
Judge  must  be  affirmed.  It  is  the  Judgment 
of  this  court,  that  the  Judgment  of  the  cir- 
cuit court  be  affirmed. 


(70  S.  C.  83) 

HBLLAMS  V.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  South  Carolina.    Nov.  8, 

1904.) 

TBIiBGBAlC—DELAT  IN  DELIVEBT— EVIDENCB— 
NEGLIGENGK— DAMAGES. 

1.  Where  a  telegraph  company  receives  a  fee 
over  tbe  usual  fee  for  delivery  of  a  telegram  be- 
yond delivery  limits,  with  notice  of  addressee's 
residence,  it  is  some  evidence  of  a  contract  to 
deliver  the  message  with  reasonable  promptness. 

2.  A  presumption  of  negligence  arises  from 
evidence  of  delay  in  delivering  a  telegram. 

8.  Punitive  damages  may  be  awarded  against 
a  tele^n^aph  company  for  willful  breach  or  duty 
to  deliver  a  telegram  without  delay. 

^  8.  See  Telegraphs  and  Telephonei^  toL  46»  Cent 
Dig.  i  IL 
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4.  A  telegraph  company  Is  not  liable  for  fall- 
iirtt  to  send  a  message  by  telephone,  in  absence 
of  special  contract  for  that  purpose,  because  of 
a  provision  on  the  back  of  the  telegraph  blank 
that  it  is  the  agent  of  the  sender  for  transmis- 
sion oyer  other  lines. 

Appeal  from  Oommon  Pleas  Circi^dt  Oonrt 
of  Charleston  Comity;  Aldrlch,  Judge. 

Action  by  J.  E.  Hellams  against  the  West- 
em  Union  Telegraph  Company.  EYom  a 
judgment  for  plaintiff,  defendant  aiHpeals. 
Reversed. 

Smythe,  Lee  ft  Frost  and  Geo.  E.  Fearons* 
for  appellant.  Mordecai  ft  Gadsden,  for  rs» 
spondent 

JONES,  J.  TtilB  action  was  brongbt  to  re- 
cover damages  for  the  alleged  wanton,  will- 
ful, and  grossly  negligent  conduct  of  the  de- 
fendant in  failing  to  seasonably  deliver  the 
following  message:  ''Greenville,  S.  C,  Feb. 
11,  '02.  J.  B.  Hellams,  Sullivan's  Island,  S. 
C,  Charleston,  S.  C:  Come  at  once  your 
mother  low,  not  expected  to  live.  D.  F. 
Batson,  Jr."  The  Jury  rendered  a  verdict 
for  $600,  and  from  the  Judgment  thereon  the 
defendant  company  appeals  upon  exceptions 
raising  the  questions  which  we  now  consider. 

1.  There  was  no  error  in  refusing  the  mo- 
tion fbr  nonsnit  The  motion  was  made  on 
the  ground  that  there  was  no  evidence  that 
the  particular  contract  set  out  In  the  com- 
plaint was  made  with  defendant  The  com- 
plaint, in  the  second  paragraph,  alleged  that 
on  the  11th  day  of  February,  1902,  one  D. 
F.  Batson,  Jr.,  at  Greenville,  S.  C,  within 
the  usual  hours  of  business,  in  the  office  of 
said  company,  in  person  presented  and  filed 
with  the  defendant  the  message  set  out 
above;  and  in  the  third  paragraph  the  com- 
plaint alleges  "that  the  defendant  at  the  said 
time  and  place  received  said  message,  and 
there  and  then  promised  promptly  to  trans- 
mit the  same  by  telegraph  and  deliver  the 
same  to  said  J.  E.  Hellams,  the  plaintiff 
herein,  the  addressee  of  the  said  message, 
as  aforesaid,  at  his  said  address  on  Sulli- 
van's Island,  Charleston,  S.  C,  as  the  said 
address  is  so  particularly  set  out  in  said  tel- 
egraphic message,  and  that  the  said  D.  F. 
Batson,  Jr.,  then  and  there,  In  consideration 
of  said  promise,  did  pay  to  the  defendant's 
agent  at  said  office  the  sum  of  twenty-five 
cents  for  the  transmission  and  delivery  of 
said  message  to  Charleston,  S.  C,  and  the 
farther  sum  of  fifty  cents  then  and  there 
expressly  agreed  as  the  consideration  for  the 
farther  transmission  thereof  to  Sullivan's 
Island,  S.  C,  and  delivery  to  the  plaintiff." 
The  answer  admitted  the  second  paragraph 
of  the  complaint,  and,  with  respect  to  the 
third  paragraph,  admitted  so  much  thereof 
as  alleges  the  receipt  of  the  said  message  by 
the  defendant,  and  the  prepayment  by  the 
plaintiff  of  the  sums  therein  mentioned,  but 
denied  the  remainder  of  the  said  paragraph. 
There  was  testimony  that  J.  E.  Hellams,  the 
plaintiff,  was  at  the  time  residing  at  Sulli- 


van's Island,  was  working  there  as  a  car- 
penter under  Mr.  Pettyjohn,  and  kept  a 
boarding  house  near  Atlantic  Beach  Hotel. 
The  message  was  received  at  the  Charleston 
office  at  6K)5  p.  m.  February  Uth,  and  the 
schedule  offered  in  evidence  showed  that 
two  boats  were  due  to  leave  Charleston  for 
Ml  Pleasant  and  Sullivan's  Island  at  6:80 
and  8:40  p.  m.  The  ferry  wharf  was  not  ex- 
ceeding a  five  or  six  minutes'  walk  from  de- 
fendant's telegrapl)  office.  The  plaintiff  tes- 
tified that  the  message  was  delivered  to  him 
by  Mr.  Pettyjohn  at  1  o'clock  February  12th 
— too  late  for  plaintiff  to  take  an  earlier  train 
from  Charleston  to  Greenville  than  11  p.  m. 
of  that  day;  that,  had  the  message  been  de- 
livered by  8  o'clock  on  night  of  the  11th,  he 
could  have  reached  Charleston  and  taken  the 
11  p.  m.  train  of  that  day,  and  could  have 
reached  his  mother  a  day  earlier.  During 
Wednesday,  February  12th,  plaintiff's  moth- 
er was  conscious;  but  on  Thursday  evening, 
when  plaintiff  reached  her  bedside,  she  was 
unconscious,  and  died  a  few  hours  there- 
after, without  recognizing  him.  Plaintiff  tes- 
tified that  he  thereby  suffered  mental  an- 
guish. The  receipt  of  the  message  of  such 
tenor  by  the  defendant,  with  notice  that  the 
addressee's  residence  was  Sullivan's  Island, 
and  the  receipt  of  60  cents  beyond  the  usual 
fee  for  transmission  of  said  message  to  the 
Charleston  office,  and  the  actual  delivery  of 
the  message  to  the  plaintiff  on  Sullivan's 
Island,  was  surely  some  evidence  of  a  con- 
tract to  deliver  the  message  with  reasonable 
promptness  at  Sullivan's  Island.  At  the 
time  of  the  motion  for  nonsuit,  no  explana- 
tion had  been  made  of  the  failure  to  deliver 
the  message  on  the  night  of  the  11th.  Noo 
suit  was  properly  refused,  as, proof  of  delay 
in  delivering  a  telegram  raises  a  presump> 
tion  of  negligence  on  part  of  the  telegraph 
company.  Poulnot  v.  Western  Union  Tele- 
graph Company,  00  S.  C.  545,  48  S.  E  622. 

2.  The  court  committed  no  error  In  refur* 
ing  to  charge  the  Jury  "that  the  action  arises 
ex  contractu,  and  therefore  the  Jury  can  find 
no  punitive  damages."  This  action  was  ex 
delicto,  not  ex  contractu.  The  contract  was 
referred  to  in  order  to  show  the  relation  be- 
tween the  plaintiff  and  defendant  The  ac- 
tion was  based  upon  the  tortious  breach  of 
the  general  duty  imposed  by  law  because  of 
the  relation.  It  Is  further  contended  that  the 
mental  anguish  act  (23  St  at  Large,  p.  748) 
only  gave  an  action  for  compensatory  dam- 
ages for  mental  anguish  or  suffering  in  the 
absence  of  bodily  injury  for  negligence  in 
receiving,  transmitting,  or  delivering  mes- 
sages. Conceding  this,  there  could  still  be  a 
recovery  for  punitive  damages  for  a  willful 
breach  of  defendant's  duty  to  plaintiff.  Lew- 
Is  V.  Telegrapb  Co.,  57  S.  C.  825,  85  S.  BL 
656;  Butler  v.  Telegraph  Co.,  62  S.  C.  223. 
40  a  B.  162,  80  Am.  St  Rep.  883;  Marsh  v. 
Telegraph  Co.,  65  S.  C.  430,  43  S.  B.  953. 

8.  It  is  excepted  that  the  court  erred  in 
charging  plaintiff's  seventh  request  to  charge, 
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as  follows:  TThe  Jury  are  instracted  that 
If  the  defendant  agreed  to  become  the  agent 
of  the  sender,  without  liability  to  forward 
any  message  over  the  lines  of  any  other  com- 
pany, where  necessary  to  reach  the  destina- 
tion, and  If  the  defendant  could  have  tot- 
warded  said  message  to  the  plaintiff  by  tele- 
phone on  the  evening  of  ,  Its  receipt  in 
Charleston,  and  failed  to  do  so,  they  should 
find  for  the  plaintiff.  Well,  gentlemen,  that 
I  charge  you,  with  this  modification:  I  can- 
not charge  you  upon  the  facts,  and  I  cannot 
restrict  you  to  saying  that  If  they  could 
have  forwarded  it  by  telephone  or  any  other 
way,  and  failed  to  do  it,  it  is  liable,  because 
I  cannot  go  into  the  facts  of  the  case.  But 
I  do  charge  you  that  it  was  the  duty  of  the 
defendant  to  deliver  the  message  by  all  rea- 
sonable means,  and  I  have  already  charged 
you  that,  In  connection,  that  it  was  the  duty 
of  the  telegraph  company,  on  the  receipt  of 
a  message —  The  telegraph  company  ought 
to  use  due  and  reasonable  diligence  on  the 
prompt  transmission  and  delivery.  Negli- 
gence is  a  want  of  ordinary  care,  and  there- 
fore 'ordinary  care'  is  a  relative  term.  What 
might  be  ordinary  care  to  one  person  under 
certain  circumstances  might  not  be  to  an- 
other under  different  clrcumstanoes.  Then, 
as  I  have  explained  to  you,  each  one  must 
use  ordinary  care  and  diligence  in  the  con- 
duct of  the  business,  according  to  the  busi- 
ness in  which  he  is  engaged.'*  Appellant 
contends  that  this  charge  was  erroneous  and 
misleading:  "(a)  In  that  he  thereby  instruct- 
ed the  jury  that  it  was  the  duty  of  the  de- 
fendant to  forward  such  message  by  tele- 
phone, (b)  And  in  that  the  uncontradicted 
evidence  was  that  the  plaintiff  had  no  tele- 
phone at  his  residence,  but  that  some  in- 
dividuals in  his  vicinity  had  telephones  in 
their  residences;  and  the  charge  of  his  hon- 
or, when  taken  in  connection  with  the  tes- 
timony, meant  that  it  was  the  duty  of  the 
defendant  to  have  telephoned  the  contents  of 
the  message  to  one  or  more  of  such  individ- 
uals, and  requested  them  to  convey  the  same 
to  the  plaintiff.  This  charge  Imposed  upon 
the  defendant  a  duty  it  did  not  owe  to  the 
plaintiff,  and,  in  view  of  the  testimony,  was 
misleading,  and  did  mislead  the  jury."  The 
request  to  charge  was  evidently  based  upon 
respondent's  construction  of  the  contract  in- 
dorsed on  the  back  of  the  paper  upon  which 
the  message  was  written,  in  these  words: 
"And  this  company  is  hereby  made  the 
agent  of  the  sender  without  liability  to  for- 
ward any  message  over  the  lines  of  any 
other  company  when  necessary  to  reach  its 
destination."  We  construe  this  as  referring 
to  other  telegraph  lines,'  and  as  not  referring 
to  telephone  lines.  We  do  not  think  that 
the  law  imposes  upon  telegiaph  companies 
the  duty  to  telephone  a  message,  as  that 
would  seriously  impair  the  confidential  re- 
lations assumed  in  the  delivery,  receipt,  and 
transmission  of  telegraphic  communications. 
Had  the  sender  or  addressee  of  the  message 


authorized  its  transmission  by  telephone  to 
any  one  who  would  receive  it  and  undertake 
to  deliver  it,  that  might  have  been  a  proper 
consideration  for  the  jury  in  determining  the 
question  whether  defendant  used  due  dili- 
gence in  delivery  of  the  message.  But  in 
this  case  there  was  not  a  particle  of  evidence 
that  defendant  was  authorized  to  telephone 
the  message  to  some  one  on  Sullivan's  Island 
for  communication  to  plaintiff,  and  the  un- 
contradicted evidence  was  that  plaintiff  had 
no  telephone  in  his  residence,  which  fact  the 
defendant  ascertained  on  Inquiry  of  the  tel- 
ephone company's  ofiice,  in  Its  effort  to  deliv- 
er the  message  by  telephone  directly  to  plain- 
tiff. The  request  to  charge  should  have  been 
refused.  Charging  the  request  even  with  the 
modification  stated  was  erroneous  and  mis- 
leading, in  view  of  the  undisputed  facts  in 
the  case.  This  exception  is  therefore  sus- 
tained. As  this  must  result  in  granting  a 
new  trial,  we  do  not  deem  It  necessary  to 
consider  exceptions  to  the  refusal  to  grant  a 
new  trial. 

The  judgment  of  the  circuit  court  to  re- 
versed, and  the  case  remanded  for  a  new 
trial. 


(B«  W.  Va.  75) 

GARTLAN  et  al.  v.  HICKMAN. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  25,  1904.) 

nXTUBES— OIL   LEASE— REMOVAL   ON    DEFAULT. 

1.  The  owner  of  land  executes  a  lease  thereon 
for  oil  and  gas  purposes,  by  which  it  is  agreed 
that  the  lessees  shall  have  the  privilege  at  any 
time  to  remove  therefrom  all  machinery  and 
fixtures  placed  on  said  premises.  Under  this 
lease,  the  lessees  and  their  assignees,  for  the 
purpose  of  exploring  for  oil  and  gas,  placed  on 
the  land  an  engine,  wooden  oil-well  rig,  wooden 
oil  tanln,  casing,  pipes,  rubber  belt,  and  other 
appliances  of  llKe  character,  necessary  for  the 
prosecution  of  that  work.  Afterwards  the  lease 
was  forfeited  and  terminated  for  the  nonpay- 
ment of  rental.  Held,  that  said  machinery  and 
fixtures  did  not  become  parts  of  the  freehold, 
and  that  said  lessees,  or  the  owners  of  the  ma- 
chinery and  fixtures,  had  a  reasonable  time  aft- 
er the  termination  of  said  lease  in  which  to  re- 
move said  property  from  the  land. 

2.  What  is  a  reasonable  time  for  the  removal 
is  to  be  determined  from  all  the  facts  and  cir- 
cumstances of  the  case. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Harrison  County; 
John  W.  Mason,  Judge. 

Action  by  Thomas  Gartlan  and  others 
against  Willie  Hickman.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

Edward  G.  Smith,  for  plaintiff  in  error. 
Jackson  &  Patton  and  John  Bassel,  for  de- 
fendants in  error. 

MILLER,  J.  Miranda  A.  Hickman  and 
Willie  Hickman,  her  husband,  executed  to 
John  F.  Phillips  and  J.  Perry  Thompson  a 
lease  bearing  date  on  the  29th  day  of  May, 
1900,  on  a  tract  of  112%  acres  of  land  in  Har- 
rison county,  for  oil  and  gas  purposes.    By 
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successiye  assignments  of  the  lease,  W.  8. 
Mowrlft,  Thomas  Gartlan,  and  the  Sonthern 
Oil  Company  acquired  an  interest  therein. 
The  lease  stipulates,  among  other  things,  that 
the  parties  of  the  first  part  "do  grant,  demise, 
lease  and  let  unto  the  parties  of  the  second 
part,  their  heirs,  executors,  administrators 
or  assigns,  f6r  the  sole  and  only  purpose  of 
mining  and  operating  for  oil  and  gas,  and  of 
laying  pipe  lines,  and  of  building  tanks,  sta- 
^tions  and  structures  thereon  to  take  care  of 
said  products,  all  that  certain  tract  of  land,** 
etc.  (describing  it).  In  another  clause  there- 
of "it  is  agreed  that  this  lease  shall  remain 
in  force  for  the  term  of  five  years  from  this 
date  [the  date  of  the  lease],  and  as  long  there- 
after as  oil  or  gas,  or  either  of  them,  is  pro- 
duced therefrom  by  the  said  parties  of  the 
second  part,  their  successors  and  assigns. 
•  •  •  Provided,  however,  that  this  lease 
shall  become  null  and  void,  and  all  rights 
herein  shall  cease  ^and  determine  unless  a 
well  shall  be  completed  on  the  said  premises 
within  ninety  days  from  the  date  hereof,  or 
unless  the  lessees  pay  at  the  rate  of  $125.00 
quarterly  in  advance  for  each  additional  three 
months  such  completion  Is  delayed  from  the 
time  above  mentioned  for  the  completion  of 
such  well  until  a  well  Is  completed;  and  it  is 
agreed  that  the  completion  of  such  well  shall 
be  and  operate  as  a  full  liquidation  of  all 
rentals  under  this  provision  during  the  re- 
mainder of  the  term  of  this  lease.  •  •  • 
It  is  agreed  that  the  second  parties  shall  have 
the  privilege  •  •  •  at  any  time  to  re- 
move all  machinery  and  fixtures  placed  on 
the  premises." 

It  is  admitted  by  the  parties  to  this  action 
that  Mowris,  Gartlan,  and  said  oil  company 
went  upon  the  land  under  the  lease  and  drill- 
ed one  well  for  oil  and  gas,  which  was  com- 
pleted about  the  middle  of  January,  1901,  and 
shot  by  them  on  the  13th  day  of  February  of 
the  same  year;  that  the  parties  last  men- 
tioned paid  the  rental  under  the  lease  on  the 
29th  day  of  August,  1901,  for  the  quarter 
ending  oa  the  29th  day  of  November,  1901, 
which  rental  was  accepted  by  Hickman  and 
Mrs.  Hickman,  the  then  owners  of  the  land, 
but  no  other  rental  provided  for  in  the  lease 
appears  to  have  ever  been  paid. 

On  the  31st  day  of  December,  1901,  said 
Willie  Hickman  commenced  his  suit  in  chan- 
cery in  the  circuit  court  of  Harrison  county 
against  Mowris,  Gartlan,  the  Southern  Oil 
Company,  Phillips,  and  Thompson,  and  on 
the  7th  day  of  January,  1902,  presented  his 
bill  to  the  judge  of  said  court,  in  which  he 
sets  up  said  lease  and  the  several  assign- 
ments thereof,  and  filed  therewith  copies  of 
the  same,  and,  in  substance,  alleges  therein 
that  Mowris  and  the  oil  company,  claiming 
to  be  equal  owners  of  the  lease,  had  drilled 
one  well  on  said  land,  marked  on  the  plat 
filed  as  "No.  1,"  which  was  completed  by 
them  about  the  middle  of  January,  1901;  that 
it  was  afterwards  shot,  and  declared  by  them 
to  be  a  dry  hole,  and  not  worth  defining  out; 


that  said  lease  had  been  abandoned  by  the 
said  defendants,  and  active  operations  there- 
on for  oil  and  gas  continuously  discontinued 
ever  since  the  middle  of  January,  1901,  until 
the  31st  day  of  December,  1901;  that  the  de- 
fendants have  paid  no  rental  on  said  land 
since  the  29th  day  of  August,  1901;  that  on 
the  31st  day  of  December  last  aforesaid,  they 
again  entered  upon  said  land  with  screw,  cir- 
cle, water  barrels,  bailer,  stem,  and  cable, 
hauled  the  same  to  the  well,  and  proceeded 
to  lay  pipe  for  the  purpose  of  furnishing  fuel 
to  said  well  from  another  well  on  a  neigh- 
boring farm.  The  bill  then  charges  that  the 
said  lease  and  assignments  thereof  are  null 
and  void,  and  constitute  and  are  a  cloud  up- 
on plaintifTs  title  to  said  land,  and  prays 
that  said  lease,  and  the  several  assignments 
thereof,  be  declared  forfeited  and  canceled 
as  such  cloud,  and  that  defendants,  and  each 
of  them,  be  restrained  and  enjoined  from  en- 
tering upon  said  land,  and  from  doing  any 
and  all  things  under  said  lease,  or  any  of  the 
assignments  thereof. 

The  injunction  was  granted  as  prayed  for. 
The  bill  was  filed  at  rules,  and  the  cause 
regularly  matured  for  hearing,  and  on  the 
22d  day  of  May,  1902,  the  court  made  and  en- 
tered its  decree  therein  in  the  words  and 
figures  following,  to  wit:  *'This  cause  came 
on  this  day  to  be  heard  upon  the  plaintifTs 
bill  and  exhibits  therewith  filed,  and  was  ar- 
gued l^  counsel.  Whereupon  it  appears  to 
the  court  that  this  cause  was  regularly  ma- 
tured at  rules,  and  the  summons  duly  served 
on  all  the  defendants,  and  the  plaintiff's  bill 
taken  for  confessed,  and  cause  set  for  hear- 
ing at  March  rules,  1902;  and  it  further  ap- 
pears to  the  court  that  the  plaintiff  is  entitled 
to  the  relief  prayed  for  in  bis  bill.  It  is  ad- 
judged, ordered,  and  decreed  that  the  lease 
therein  described  as  the  Phillips  and  Thomp- 
son lease,  bearing  date  on  the  29th  day  of 
May,  1902,  and  all  assignments  thereof  and 
contracts  thereunder,  and  a  subsequent  lease 
of  the  three  acres  around  the  buildings  in 
said  Phillips  and  Thompson  lease  reserved, 
are  forfeited  and  constitute  a  cloud  upon  the 
plaintiff's  title  to  the  land  therein  described, 
and  are  hereby  canceled,  and  the  said  de- 
fendants are  ordered  to  surrender  to  the 
plaintiff  the  said  lease  and  all  assignments 
thereof." 

Hickman  on  the  14th  day  of  July,  1902, 
sent  by  registered  mail  to  the  several  persons 
to  whom  it  is  addressed,  copies  of  the  fol- 
lowing notice:  "To  Thomas  Gartlan,  The 
Southern  Oil  Company,  a  corporation,  J.  Per- 
ry Thompson,  John  P.  Phillips  and  W.  8. 
Mowris:  You  are  hereby  notified  that  the 
oil  well  rig,  at  well  No.  1,  casing  and  all  fix- 
tures and  machinery  of  every  kind  or  char- 
acter, and  all  property  now  on  my  farm  on 
Indian  Run,  in  Harrison  County,  West  Vir- 
ginia, belong  to  me  and  are  my  property;  and 
you  are  further  notified  not  to  remove  the 
same  or  any  part  thereof;  and  you  are  still 
further  notified  not  to  trespass  upon  my  said 
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or  anj  part  flierepf  flor  anj  puipoae 
whateTec^ — ^whldi  eopies  appear  to  have 
been  recefred  Igy  tfaem,  respectivelj,  from  tlie 
14tb  to  tbe  28th  days  of  July.  19Q2.  Itlsalao 
prored  that  this  notice  was  the  first  dalm  of 
ownership  that  Htckman  had  made  to  tiie 
property  in  oontroTersy,  and  was  the  first 
knowledge  tiiat  tlie  defendants,  at  any  of 
them,  had  €t  tbe  determination  of  the  aald 
chancery  canoe  or  of  such  daim. 

On  the  Ist  day  of  Angnst  1902,  an  action 
in  detinne  was  commenced  in  the  drcolt 
ooort  of  Harrison  oonntj  by  said  Gartlan, 
Mowris,  the  Southern  Oil  Company,  Phillips, 
and  Thompson  against  Hickman  for  the  re- 
covery of  sondry  goods  and  chattels,  to  wit: 
2,777  feet  of  6%-inch  casing  (National  Tnbe- 
works  mannfactnre),  Talne,  $1,041.73;  200 
feet  10-inch  casing  (Nati<Mia]  Tubeworks  man- 
nfactnre), of  tlie  Talne  of  $192;  1  12x12 
Enreka  Engine  (Boiler  Works  of  Oil  City 
mannfactnre),  of  the  Tslne  of  ^232J50;  1 
wooden  oil  well  rig,  Talne  $200;  1  250-barrel 
wooden  oil  tank,  of  the  Talne  of  $30;  1  rob- 
ber belt,  0x12,  96  feet  long,  of  the  Talne  of 
$50;  1  6%-tndi  T,  cast  iron,  of  the  Talne  of 
$3.32;  3  0%-inch  L's,  cast  iron,  of  the  Talne 
of  %SMi  all  of  said  property  being  of  the 
Talne  of  $1,846.53;  said  property  being  in 
the  possession  of  the  said  Willie  Hickman— 
and  $1,000  damages  for  the  detention  of  the 
same,  and  being  the  machinery  and  fixtures 
placed  by  titem  on  the  leased  premises. 
Whereupon,  the  affidaTtt  and  bond  as  requir- 
ed by  law  haTing  been  filed  by  the  plaintiffs 
In  the  case  at  the  commencement  of  the  ac- 
tion, the  sheriif  was  directed  to  seize  and 
take  into  his  possession  the  property  men- 
tioned, which  he  did,  and  dellTered  the  same 
to  plaintUfs.  A  declaration  haTing  been 
filed,  there  was  a  trial  of  the  action  to  a  Jury, 
a  Terdlct  in  fsTor  of  plaintilEs  for  tlie  prop- 
erty sned  for,  a  motion  by  defendant  to  haTe 
said  Terdlct  set  aside,  which  was  by  the 
eoort  OTcrraled,  and  a  judgment  that  the 
plaintiirs  should  retain  possession  €t  the  said 
property  mentiMied  and  described  in  the  Ter- 
dlct of  the  jury,  and  that  the  plaintUfs  should 
also  reooTer  their  costs  expended.  Upon  pe- 
tition of  Hickman,  a  writ  of  oror  to  said 
judgment  was  allowed  by  a  judge  of  this 
court.  He  complains  tiiat  the  court  refused 
to  set  aside  the  Terdlct  of  the  jury  and  grant 
to  him  a  new  trial  of  the  action,  that  a  cer- 
tain instruction  was  giTen  to  the  jury  on  mo- 
tlon  df  plaintiffs,  and  that  certain  other  in- 
structions were  refused,  all  of  which  rulings 
at  the  court,  he  asserts,  were  and  are  errone- 
•us  and  prejudicial  to  him. 

In  addition  to  the  facts  hereinbefore  stat- 
ed* the  fbllowing  agreed  statement  was  read 
to  tbe  jury  as  OTidence  on  the  trial  of  said 
action:  "^t  is  admitted  by  the  partlea:  That 
the  plaintiffs  placed  the  property  In  eon- 
truveray  upon  the  land  of  the  defendant  em- 
braced in  the  lease  <rf  Kay  29.  1900^  for  the 
purpose  of  drilling  and  operating  for  oil  and 
caa  vnder  tbe  lease.    That  one  well  waa 


difllea  hi  by  tbe  phdntifb  and  completed 
about  the  middle  of  January,  and  shot  by  the 
plaintilfa  on  the  ISth  of  February,  1901. 
Tbe  plaintifla  paid  the  rental  under  the  leaae 
on  the  29th  daj  of  August,  1901,  fior  the 
quarter  ending  NoTember  2S^  1901,  which 
rental  waa  accepted  by  the  then  owners  of 
the  property,  the  defendant  and  his  wife. 
Ura.  Miranda  Hickman.  The  wd  In  ques- 
tion waa  drilled  to  a  depth  of  thhty-two 
hundred  and  eight  feet,  and  the  casing  in- 
serted to  the  proper  depth,  to  wit,  about 
twenty-one  hundred  or  twenty-two  hundred 
feet  That  a  derrick  was  built  OTa  the  well 
for  tiie  purpose  of  drilling,  or  running  tlie 
drilling  tools  in  the  usual  way,  and  oon- 
structed  in  the  usual  mann^,  to  the  usual 
height — about  eighty-two  feet— «nd  tiiat  iron 
tubing  or  casing  was  inserted  in  the  well, 
which  is  described  in  the  declaration.  That 
the  engine  sued  for  waa  aet  or  placed  In  an 
engine  house,  and  conneeted  with  the  der- 
rick with  drilling  tools  in  the  usual  way, 
and  the  tanks  described  in  the  declaration 
wore  set  or  placed  aliout  serenty-fiTe  feet 
from  the  dorrick,  or  south  of  the  well,  for 
the  purpose  of  recelTlng  the  oil.  That  the 
doTick  is  described  tn  the  declaration  as  one 
wooden  oil-well  rig.  The  T's  and  L*8  were 
used  for  the  purpose  of  connecting  ttie  well 
with  the  tank — ^in  other  words,  the  piping 
leading  from  the  tank  to  the  welL  That  all 
the  property  sued  for  in  tiie  declaration  was 
connected  In  the  usual  way  and  maimer  of 
connecting  said  property  for  the  drilling  and 
operating  ot  the  well,  and  was  necessary  for 
that  purpose,  and  used  for  tiiat  purpose^ 
That  ahortiy  after  ttie  28th  day  of  NoTon- 
ber.  1901,  the  defendant  posted  notices  la 
writing  upon  all  the  outer  gates  of  the  land 
embraced  in  the  lease,  notif;ying  the  plain- 
tiffs, or  any  one  acting  under  them,  to  keep 
off  the  property,  and  tiiat  the  defendant 
claimed  that  the  lease  had  been  forfeited  for 
the  failure  to  pay  rent;  neither  the  plain- 
tUfs nor  any  of  their  agmts  at  that  time 
being  on  the  property.  That  the  same  no- 
tice and  claim  were  giren  Terbally  by  the 
defendant  to  Clint  Gotlirop  and  other  of  the 
agents  of  the  plalntiffa  at  the  aame  time. 
That  no  rental  waa  paid  after  the  2Sth  of 
August;  1901,  as  before  stated.  That  on  the 
31st  day  of  December,  1901,  the  employ^ 
of  the  plaintiffs,  and  by  authority  of  the 
plaintiff^  after  the  notice  aforesaid  had  been 
giTen,  went  upon  said  property,  and  by  war- 
rant sued  out  on  the  first  day  of  January, 
1902;  were  arrested  as  trespassers,  taken  be- 
fore a  justice  of  the  peace;  and  the  cause 
continued  at  the  Instance  of  the  defendants 
in  the  warrant,  and  before  trial  an  lAJnnc- 
tion  waa  granted  in  the  chanceiy  suit  of 
Willie  TTi<*kin*ii  against  Thomas  Gartlan  and 
others,  then  pending  tn  the  circuit  court  of 
Harrison  county.  Thomas  Gartlan  and  oth- 
ers were  then  not  prosecuted  further  under 
said  warrants,  but  the  same  were  dismissed. 
That  on  the  I3th  day  of  February,  1901,  the 
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employes  of  the  plaintiffs,  by  authority  of 
the  plaintiffs,  went  upon  the  land  and  shot 
the  well,  and  on  the  15th  of  January,  1902, 
by  authority  of  the  plaintiffs,  again  went 
upon  the  property  and  shot  the  well  a  second 
time.  It  Is  admitted  that  the  property  in 
question  is  of  the  value  made  in  the  declara- 
tion, that  the  property  in  controversy  was 
taken  by  the  plaintiffs  at  the  time  of  the 
Institution  of  this  suit  by  giving  bond,  and 
that  the  same  was  not  reple^r^ied  by  the  de- 
fendant It  is  admitted  that  a  demand  was 
made  upon  the  defendant  for  the  property 
in  controversy  shortly  before  the  institution 
of  this  action,  the  exact  date  being  July  26, 
1902,  which  demand  in  writing  is  filed  as  a 
part  of  this  statement,  marked  'Demand.' 
That  the  lease  under  which  the  plaintiffs  en- 
tered and  placed  the  property  upon  the  land 
of  the  defendant  was  in  the  following  words 
and  figures:  ♦  ♦  •  That  all  the  property 
in  controversy  remained  in  place  as  it  was 
at  the  time  said  well  was  drilled  and  op- 
erated until  delivered  to  plaintiff  by  the  sher- 
iff in  this  suit  The  record  of  the  chancery 
cause  of  Willie  Hickman  against  Thomas 
Gartlan,  the  Southern  Oil  Company,  J.  Per- 
ry Thompson,  John  F.  Phillips,  and  W.  S. 
Howrls,  instituted  in  the  circuit  court  of 
Harrison  county  on  the  31st  day  of  Decem- 
ber, 1901,  is  filed  as  a  part  of  this  state- 
ment, marked  'Exhibit  Record.'  The  amount 
of  the  defendant's  damages  in  the  event  the 
Terdict  and  Judgment  shall  be  for  the  de- 
fendant shall  be  one  hundred  dollars.  It  is 
further  agreed  that,  of  the  twenty-two  hun- 
dred feet  of  casing  in  the  well  originally, 
possession  of  only  nine  hundred  and  fifty 
feet  was  taken  by  the  sheriff  and  delivered 
to  the  plaintiffs.  Four  hundred  and  twenty- 
five  dollars  being  the  value  of  that  casing 
at  the  same  rate  averred  here  and  agreed 
upon,  the  same  is  not  involved  in  this  suit*' 

The  instruction  given  on  motion  of  the 
plaintiffs  is  in  the  words  and  figures  follow- 
ings:  "The  Jury  is  instructed  that  the  plain- 
tiffs were  not  deprived  of  the  right  to  re- 
move the  property  demanded  in  the  declara- 
tion, under  the  evidence  offered  to  the  Jury, 
If,  from  such  evidence,  the  jury  shall  be- 
lieve said  property  was  placed  upon  the  leas- 
od  premises  for  the  purposes  of  drilling  or 
operating  for  oil  and  gas,  by  reason  of  the 
fact  that  a  decree  was  entered  by  the  circuit 
court  of  Harrison  county  on  or  about  the 
27th  day  of  May,  1902,  in  an  equity  suit 
Drought  by  the  defendant  against  the  plain- 
tiffs for  such  purpose,  and  that  the  plaintifTS 
would  be  entitled  to  a  reasonable  time  after 
the  termination  of  the  suit  in  equity  to  re- 
move said  property  ftom  the  leased  prem- 
ises." 

The  instructlonB  asked  for  by  the  defend- 
ant and  refused  by  the  court  are  in  the 
following  words  and  figures:  "(1)  The  court 
instructs  the  Jury  that  if  they  believe  from 
the  evidence  that  the  property  sued  for 
by  the  plaintiffs  was  placed  by  the  plaintlffli 
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on  the  property  of  the  defendant  during  the 
existence  of  an  oil  or  gas  lease,  giving  the 
plaintiffs  the  right  to  explore  thereunder  for 
oil  and  gas;  and  if  the  Jury  further  believe 
that  said  property,  or  any  part  of  it,  was 
so  placed  upon  the  said  Hickman's  land  as 
to  give  it  the  character  of  fixtures,  or  trade 
fixtures;  and  if  the  Jury  further  believe  from 
the  evidence  that  the  said  oil  and  gas  lease 
expired,  or  became  forfeited,  or  was  in  any 
wise  terminated,  and  the  possession  of  said 
plaintiffs  under  said  lease  was  lost,  before 
said  fixtures  were  removed  from  said  land—- 
then  the  Jury  should  find  for  the  defendant. 
(2)  The  court  Instructs  the  Jury  that,  after 
the  expiration  of  an  oil  or  gas  lease  by  for- 
feiture or  otherwise,  the  lessee  cannot  re- 
move fixtures  attached  to  the  realty  during 
the  continuance  of  said  lease.  Such  fixtures 
become  ajiart  of  the  realty,  and  go  to  the 
person  entitled  thereto  after  the  expiration 
of  the  lease.  (3)  The  court  instructs  the 
Jury  that,  as  between  lessor  and  lessee,  fix- 
tures erected  by  the  latter,  and  which  he  is 
entitled  to  remove,  must  be  removed  during 
the  term  of  the  lease.  •  After  the  expiration 
of  the  term  of  the  lease,  and  the  loss  of  pos- 
session thereunder,  the  tenant  can  neither 
remove  said  fixtures  nor  recover  their  value 
from  the  lessor.  (4)  The  court  instructs  the 
Jury  that  a  lessee  may  remove  fixtures  which 
he  has  put  on  the  leased  premises  at  any 
time  during  the  lease,  or  while  he  con- 
tinues tenant,  but  after  the  expiration  of  the 
lease,  and  the  surrender  of  the  premises  to 
the  lessor,  he  cannot  enter  on  the  premises 
and  remove  any  fixtures,  for,  when  he  quits 
the  premises,  leaving  his  fixtures  behind 
l^m,  it  will  be  presumed  he  Intended  to  aban- 
don theuL  (5)  The  court  instructs  the  Jury 
that  if  they  believe  from  the  evidence  that 
said  Phillips  and  Thompson  lease  was  on 
the  28th  day  of  November,  1901,  for  the  non- 
payment of  rent,  or  for  any  other  reason, 
forfeited;  and  iiF  the  Jury  further  believe 
from  the  evidence  that  the  plaintiffs,  Thomas 
Gartlan  and  others,  were  then,  or  at  any 
subsequent  time  in  the  month  of  December, 
prior  to  the  31st  day  of  December,  1901,  out 
of  possession  of  the  premises  describeid  in 
said  lease  for  oil  and  gas  purposes,  and  that 
the  plaintiff,  Willie  EUckman,  was  then  in 
possession  thereof;  and  if  the  Jury  further 
believe  from  the  evidence  that  the  property 
here  sued  for  was  at  the  time  of  the  for- 
feiture of  said  lease  not  severed  and  removed 
therefrom  for  more  than  six  months  thereaf- 
ter— then  the  Jury  should  find  for  the  defend- 
ant, Willie  Hickman.  (6)  The  court  instructs 
the  Jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiffs,  Thomas  Gartlan  and 
others,  after  the  completion  of  said  well  No. 
1,  paid  on  February  12,  1901,  $125,  on  May 
28,  1901,  9125,  on  August  28,  1901,  ^25, 
as  rental,  and  that  on  the  28th  day  of  No- 
vember, 1901,  annual  rental  fell  due  and  was 
not  paid;  and  if  the  Jury  further  believe 
from  the  evidence  that,  for  nonpayment  of 
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rental  or  any  other  reason,  said  Phillips  and 
Thompson  lease  has  been  jadlclally  ascer- 
tained to  be,  and  decreed  to  be,  forfeited  and 
canceled;  and  if  the  jury  further  believe 
that  at  the  time  of  such  forfeiture  and  can- 
cellation, and  thereafter,  the  plaintiffs,  Thom- 
as Qartlan  and  others,  were  out  of  posses- 
sion of  the  premises  described  in  said  lease, 
and  that  the  said  defendant,  Willie  Hickman, 
was  in  i)ossession  thereof;  and  if  the  Jury 
further  believe  from  the  evidence  that  at 
the  time  of  such  ascertainment  Judicially  of 
such  forfeiture,  and  at  the  time  of  said 
cancellation,  the  property  heret  sued  for  was 
attached  to  the  real  estate  described  in  said 
lease,  and  was  not  severed  therefrom  until 
after  the  Institution  of  this  suit,  by  virtue 
of  an  order  made  in  this  suit,  and  without 
the  consent  of  the  said  Hickman,  and  against 
his  protest — the  Jury  should  find  for  the  de- 
fendant, Willie  Hickman.  (7)  The  court  in- 
structs the  Jury  that  if  they  believe  from 
the  evidence  that  the  property  sued  for  was 
at  the  time  of  the  institution  of  this  suit  so 
attached  to  the  realty  of  Willie  EUckman  as 
to  be  trade  fixtures,  and  if  the  Jury  further 
believe  from  the  evidence  that  at  the  time 
of  the  Institution  of  this  suit  the  Phillips 
and  Thompson  lease  had  been  canceled,  then 
the  Jury  should  find  for  the  defendant,  Willie 
Hickman." 

Hickman  contends,  first,  that  the  things 
sued  for  were  and  are  fixtures;  second,  that 
they  remained  attached  to  the  realty  after 
the  termination  of  the  lease;  third,  that, 
these  fixtures  being  so  attached  at  the  time 
and  after  the  lessee  lost  title  to  the  lease, 
they  cannot  be-  removed  from  the  land;  and, 
fourth,  that  the  lease  ended  on  November 
29,  1901,  by  forfeiture  for  the  nonpayment 
of  rental  by  the  lessees,  and  did  not  termi- 
nate by  reason  of  the  decree  of  the  court  on 
the  22d  day  of  May,  1902. 

For  the  defendants  in  error  it  is  urged, 
first,  that  the  things  sued  for  were  and  aro 
chattels;  second,  that  they  retain  their  char- 
acter as  personalty,  and  are  not  fixtures; 
third,  that  they  may  be  removed  by  the  les- 
sees within  a  reasonable  time  after  the  ex- 
piration of  the  lease;  fourth,  that  the  lessees 
are  not  precluded  from  the  exercise  of  that 
right  by  the  trial  of  the  question  of  the 
forfeiture  of  the  lease.  By  the  express  terms 
of  the  lease  the  second  parties  have  the  right 
to  remove  all  machinery  and  fixtures  placed 
on  the  premises  in  the  prosecution  of  their 
exploration  and  search  for  oil  and  gas.  There 
can  be  no  question  as  to  what  property  may  j 
be  removed,  unless  the  right  of  removal  has 
been  lost  to  the  lessees  or  their  assigns.  The 
lease  says  that  the  second  parties  shall  have 
the  privilege  of  removal  at  any  time. 

The  parties  have  agreed  that  the  lease 
shall  become  null  and  void  if  the  rental  be 
not  paid  as  stipulated.  The  authorities  cited 
In  the  case  of  Guffy  v.  Hukill,  34  W.  Va.  49, 
11  S.  E.  754,  8  L.  R.  A.  759,  26  Am.  St.  Rep. 
001,  seem  to  be  full  and  clear  that  default 


in  the  performance  of  the  condition  of  the 
lease  by  the  lessee  Ipso  facto  terminates  and 
forfeits  the  lease,  and  all  of  his  rights  there- 
under. In  the  chancery  suit  it  was  adjudi- 
cated that  the  causes  of  forf^ture  existed 
as  alleged,  and  therefore  the  lease  was  can- 
celed. The  said  forfeiture,  however,  by  the 
terms  of  the  lease  and  the  decree  of  the 
court,  extends  no  further  than  to  the  lease, 
which  ''vested  no  present  title  in  the  lessees, 
except  the  mer^  right  of  exploration  for  oil 
and  gaa."  Steelsmith  v.  Gartlan,  45  W.  Va. 
27,  29  S.  E.  978,  44  L.  R.  A.  107;  Urpman 
V.  LowthCT  Oil  Ck).,  53  W.  Va.  501.  505.  44 
S.  E.  433,  97  Am.  St  Rep.  1027.  The  com- 
pletion of  a  nonproductive  well  vested  no 
title  in  the  lessee.  Id.  Therefore  the  defend- 
ants In  error  forfeited  only  the  right  to  fur- 
ther search  for  oil  and  gas  on  the  land. 
There  is  nothing  In  this  lease  declaring  that 
upon  its  termination  the  machinery  and  fix- 
tures placed  upon  the  land  by  the  lessees 
shall  be  the  property  of  the  lessor.  The  les- 
sor has  written  in  the  contract  the  consider- 
ations and  conditions  upon  which  the  lessees 
may  search  for  oil  and  gas  upon  the  land. 
The  lease  is  of  uncertain  duration.  The 
right  of  the  lessees  thereunder  is  dependent 
upon  the  completion  of  a  well  by  them  with- 
in a  specified  time,  the  payment  of  rentals, 
or  the  production  of  oil  or  gas  from  the  land 
in  paying  quantities.  In  order  to  complete 
the  well,  the  lease  allows  the  lessees  90  days 
from  the  date  thereof.  They  are  entitled  to 
prosecute  their  search  for  the  full  90  days 
with  their  machinery  and  fixtures,  but  at  the 
end  of  90  days,  the  well  being  imfinished,  the 
lease  would  forfeit,  unless  the  rental  for  the 
next  quarter  be  paid  in  advance.  It  Is  un- 
tenable to  contend  that,  default  being  made 
as  aforesaid,  the  lessees  would  not  be  per- 
mitted to  remove  their  machinery  and  fix- 
tiures.  So,  if  the  time  of  search  should  be 
extended  by  payment  of  rental,  the  lessees 
would  be  entitled  to  the  whole  period  for  the 
purpose  of  their  exploration. 

^he  object  in  placing  the  machinery  and 
fixtures  on  the  land  was  to  enable  the  les- 
sees to  develop  the  leased  premises.  It  was 
for  the  benefit  of  the  lessees,  and  not  to  en- 
hance the  value  of  the  land  by  permanent 
improvements  thereon.  Engines,  derricks, 
oil  tanks,  casing,  and  pipes,  of  the  character 
described  above,  are  not  placed  on  farms,  as 
farming  implements,  or  to  be  used  in  con- 
nection with  agriculture.  '"The  chief  test 
by  which  to  determine  whether  an  article  is 
a  fixture  is  to  inquire  whether  the  party  an- 
nexing it  intended  it  to  be  a  permanent  ac- 
cession to  the  freehold."  Edwards  &  Brad- 
ford Lumber  Co.  v.  Rank  (Neb.)  77  N.  W.  765, 
73  Am.  St.  Rep.  514,  518,  note;  Fifield  v. 
Farmers*  Nat  Bank,  148  111.  163,  35  N.  E. 
802,  39  Am.  St.  Rep.  166.  In  Atchison,  etc., 
R.  Co.  V.  Morgan  (Kan.)  21  Pac.  809,  4  L.  R. 
A.  284,  16  Am.  St.  Rep.  471,  it  is  held  that 
''whether  a  chattel  becomes  a  fixture  depends 
upon  the  character  of  the  act  by  which  it  is 
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put  Into  Its  place,  the  uses  to  which  it  is  put, 
the  policy  of  the  law  connected  with  Its  pur- 
pose, and  the  intention  of  those  .concerned. 
♦  •  •  Before  personal  property  can  be- 
come a  fixture  by  actual  physical  annexation 
to  land,  the  Intention  of  the  parties,  and  the 
uses  to  which  it  Is  put,  combine  to  change 
its  nature  from  that  of  a  T^hattel  to  that  of  a 
fixture."  Thomson  ▼.  Smith  (Iowa)  83  N.  W. 
789.  50  L.  R.  A.  780,  82  Am.  St  Rep.  541; 
Donahue  on  Petroleum  A  Gas,  72.  In  John- 
son's Ex'r  V.  Wiseman's  Ex'x,  4  Mete.  (Ky.) 
360,  cited  in  17  Am.  Dec.  693,  note,  It  is  said: 
"The  question  whether  chattels  are  to  be  re- 
garded as  fixtures  depends  less  upon  the  man- 
ner of  their  annexation  to  the  freehold  than 
upon  their  own  nature  and  the^  adaptation 
to  the  purposes  for  which  they  are  used." 
Cooper  V.  Johnson  (Mass.)  9  N.  B.  33.  Thorn- 
ton on  Oil  A  Gas,  at  section  567,  says: 
"When  the  parties  immediately  concerned, 
by  an  agreement  between  themselves,  mani- 
fest their  purpose  that  the  property,  although 
it  is  annexed  to  the  soil,  shall  retain  its 
character  as  personalty,  then,  except  as 
against  persons  who  occupy  the  relation  of 
innocent  purchasers  without  notice,  the  In- 
tentions of  the  parties  will  prevail,  unless  the 
property  be  of  such  a  nature  that  it  necessa- 
rily becomes  incorporated  into  and  a  part  of 
the  realty  by  the  act  and  manner  of  annexa- 
tion." The  machinery  and  fixtures,  as  they 
are  called,  were  placed  on  the  land  for  the 
sole  purpose  of  enabling  the  lessees  to  ex- 
plore for  and  produce  oil  and  gas  thereon. 
Should  the  lessees  fall  in  their  search,  or 
oil  and  gas,  or  either,  be  found  and  ex- 
hausted, this  property  would  not  be  neces- 
sary for  the  use  and  enjoyment  of  the  land 
by  the  owner  as  a  farm.  The  land  could  be 
used  for  Its  former  purpose— farming — with- 
out this  machinery  better  than  with 'it  re- 
maining thereon,  an  impediment,  instead  of 
an  advantage.  In  the  light  of  the  authori- 
ties cited,  we  are  of  opinion  that  the  ma- 
chinery and  fixtures  placed  on  the  leased 
premises  did  not  become  permanent  fixtures, 
nor  parts  of  the  freehold,  and  that  the  plain- 
tiffs* right  and  title  thereto  did  not  vest  in 
Hickman  by  the  forfeiture  of  said  lease,  as 
aforesaid. 

The  time  for  the  removal  of  the  property  is 
not  definitely  fixed,  by  express  terms,  with 
reference  to  the  termination  of  the  lease. 
We  have  shown  that  the  lessees  could  not  be 
required  to  effect  the  removal  before  or  at 
the  moment  the  lease  was  terminated.  Cer- 
tainly they  would  not  be  required  to  make 
such  remova>  during  the  pendency  of  the 
chancery  suit,  brought  tot  the  very  purpose 
of  determining  whether  or  not  the  lease  had 
been  terminated.  Thornton  on  Oil  &  Gas,  at 
section  576,  says:  "Contmgencles  may  arise 
that  will  not  require  the  lessee  to  remove  his 
fibEtores  at  the  expiration  of  the  lease,  or  even 
within  what  woul4  have  otherwise  been  a 
reasonable  time.  Thus,  where  there  arose  a 
dispute  between  the  lessor  and  lessee  as  to 


when  the  lease  expired,  and  the  controversy 
was  taken  into  the  courts  and  was  decided 
against  the  lessee,  it  was  held  that  the  les- 
see could  remove  the  fixtures  at  the  termina- 
tion of  the  suit,  although  the  lease  had  long 
before  expired,  and,  if  the  lessor  had  refused 
to  permit  the  lessee  to  so  remove  them,  he 
was  liable  tn  damages."  *'Where  anything  is 
to  be  done,  as  goods  to  be  delivered,  or  the 
like,  and  no  time  is  specified  in  the  contract, 
it  is  then  a  presiunption  of  law  that  the  par- 
ties intended  and  agreed  that  the  thing 
should  be  done  in  a  reasonable  time."  2 
Pars,  on  Con.  {§  535,  651;  Hammon  on  Con.  S 
444;  Poling  v.  Condon-Lane  B.  &  L.  Co.  (W. 
Va.)  47  S.  E.  279.  In  the  case  of  Shellar  v. 
Shivers,  171  Pa.  569,  572,  83  Atl.  95,  96,  where 
the  right  of  removal  of  machinery  and  fix- 
tures was  involved,  the  language  of  the  lease 
was  that  the  lessee  should  have  the  right  to 
remove  "at  any  time"  any  or  all  machinery. 
The  court  there  denied  the  right  of  entry  for 
the  purpose  of  such  removal  four  years  after 
the  lease  had  expired,  and  five  years  and  six 
months  after  the  well  had  been  completed 
and  found  to  be  of  no  use  as  an  oO  or  gas 
well  After  construing  the  lease,  the  court 
says:  "If  this  construction  be  correct,  then 
th^  rule  of  law  as  to  removal  of  fixtures 
would  be  as  in  cases  where  the  tenancy  is 
uncertain  in  duration,  as  when  it  depends 
upon  a  contingency,  and  that  is  that  the  re- 
moval must  be  made  within  a  reasonable 
time,  or,  in  other  words,  the  law  in  such 
cases  allows  the  tenant  a  reasonable  time  for 
the  removal  of  fixtures."  Thornton,  at  sec- 
tion 574,  says:  "Thus  it  was  decided  in  New 
York  that  trade  fixtures  did  not  cease  to  be 
the  tenant's  property  by  reason  of  the  mere 
fact  that  he  did  not  remove  them  during  his 
term,  and  that  he  could  remove  them  after 
his  term  expired  without  subjecting  himself 
to  any  damages  for  such  removal,  even 
though  he  be  liable  to  an  action  for  trespass 
for  an  entry  on  the  premises  demised. 
♦  ♦  •  In  Illinois  it  was  held  that  the  ten- 
ant had  a  reasonable  time  within  which  to 
remove  trade  fixtures,  and  what  was  sl  rea- 
sonable time  was  a  proper  question  for  the 
jury,  under  the  instructions  of  the  court." 
The  author  c^es  Berger  v.  Hoerner,  36  III. 
App.  360;  Nigro  v.  Hatch  (Ariz.)  11  Pac.  177. 
The  same  author  says  at  the  same  section: 
"This  Is  undoubtedly  true  where  a  forfeiture 
of  the  lease  takes  place;  and,  if  the  tenant 
is  denied  the  right  after  the  forfeiture  to 
remove  them,  he  may  bring  an  action  there- 
for, especially  if  the  lease  contain  an  agree- 
ment giving  him  the  right  to  make  such  re- 
moval." Sattler  v.  Opperman,  30  Pittsb. 
Leg.  J.  (N.  S.)  205;  Potter  v.  Gilbert.  177  Pa. 
159,  35  Atl.  597,  35  L.  R.  A.  580.  What  is  a 
reasonable  time  for  the  removal  of  the  chat- 
tels is  a  question  to  be  determined  from 
all  the  facts  and  circumstances  of  the  case. 
Kuhlmann  v.  Meier,  7  Mo.  App.  260.  In 
this  case  plaintiffs  evidently  had  not  aban- 
doned the  lease.    Hickman  alleges  in  his  bi^^ 
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tn  the  chancery  cause  that  on  the  31st  day  of 
December,  1901,  the  agents  of  Mowris,  Gart- 
lan,  and  others  entered  upon  said  land  with 
certain  machinery  and  appliances,  and  pro- 
ceeded to  work  on  and  about  said  well  No.  1« 
It  is  agreed  that  they  shot  the  well  on  Janu- 
ary 15,  1902.  It  Is  proved  that  the  notice 
to  plaintiffs  by  Hickman  on  or  about  July  14, 
1902,  was  the  first  knowledge  they  or  any  of 
them  had  of  the  determination  of  said  chan- 
cery cause,  the  cancellation  of  the  lease,  or 
the  claim  of  Hickman  to  the  property  in  con- 
troversy. On  July  26,  1902,  demand  was 
made  upon  Hickman  by  defendants  in  error 
for  the  property,  and  on  August  1st  thereaft- 
er action  was  commenced  therefor  as  afore- 
said. 

It  seems  to  us  that  defendants  in  error  pro- 
ceeded within  a  reasonable  time  to  assert 
their  rights  to  the  machinery  and  fixtures 
in  controversy,  and  that  the  circuit  court  did 
not  err  in  giving  the  one  instruction  and  re- 
fusing the  others.  We  therefore  afiSirm  the 
Judgment. 

(M  w.  Va.  IM) 

STATE  V.  McKAIN. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  1,  1904.) 

ASSAULT   AND   BAITEBT— JUBISDICnOlf  ~  PUIT- 

ISHMBNT. 

1.  Assault  and  battery  is  an  offense  at  com- 
mon law,  and  cognizable  as  such  b^  our  drcalt 
courts  and  other  courts  which  exercise  like  juris- 
diction in  such  cases.  Upon  conviction  of  the 
accused  upon  an  Indictment  for  assault  and  bat- 
tery the  court  may  impose  upon  him  a  fine  or 
imprisonment,  or  both,  at  Its  discretion,  limited 
only  by  the  constitutional  inhibition  that  ex- 
cessive fines  shall  not  be  imposed  nor  cruel  and 
unusual  punishment  inflicted. 

(Syllabus  by  the  Ck>urt.) 

Error  from  Olrcult  Oourt,  Marion  County; 
John  W.  Mason,  Judge. 

Charles  J.  McKain  was  convicted  of  as- 
sault, and  brings  error.    Affirmed. 

O.  H.  Leeds,  for  plaintiff  in  error.  C.  Pow- 
ell,  Atty.  Qen.,  and  R  K.  Reedy,  for  the  State. 

MILLER,  J.  0.  J.  McKain  was  indicted 
In  the  circuit  court  of  Marion^county  for  as- 
sault and  battery  uvon  Mrs.  J.  H.  Downey. 
The  indictment  is  in  the  usual  form.  It 
was  certified  by  the  circuit  court  to  the  'in- 
termediate court"  of  that  county,  in  pursu- 
ance of  the  act  of  the  Legislature  relating 
thereto,  and  was  therein  docketed  for  trial. 
Afterwards,  in  the  last-mentioned  court,  the 
defendant  asked  leave  to  file  his  special  plea 
in  writing  of  autrefois  acquit,  which  being 
objected  to  by  the  state,  the  objection  was 
sustained,  and  leave  to  file  the  same  was 
refused.  Thereupon  the  defendant  excepted 
to  the  ruling  of  the  court  The  defendant 
then  entered  his  plea  of  not  guilty,  upon 
which  issue  was  Joined,  and  a  Jury,  after 
hearing  all  of  the  evidence  adduced  by  both 
the  state  and  the  defendant,  found  the  de- 


fendant guilty  of  an  assault  A  motion  by 
the  defendant  to  set  aside  the  verdict  and 
grant  him  a  new  trial  was  overruled  by  the 
court,  and  a  Judgment  was  then  rendered 
that  the  state  recover  from  the  defendant  a 
fine  of  $25  and  the  costs  of  the  prosecution, 
and  that  the  defendant  be  also  imprisoned 
in  the  county  Jail  for  the  period  of  00  days. 
A  writ  of  error  to  this  Judgment  was  re- 
fused by  the  circuit  court  of  said  county,  but 
on  petition  of  defendant  such  writ,  with 
supersedeas,  was  allowed  by  one  of  the 
Judges  of  this  court 

Plaintiff  in  error  insists  that  the  rejection 
of  his  special  plea,  the  introduction  of  certain 
evidence  objected  to  by  him,  the  refusal  to 
allow  other  evidence  offered  by  him  to  go  to 
the  Jury,  and  the  refusal  of  the  court  to  set 
aside  the  verdict  and  grant  him  a  new  trial 
on  the  ground  that  said  verdict  was  and  is 
contrary  to  the  evidence,  were  and  are  preju- 
dicial to  him.  All  the  evidence  given  to  the 
Jury  is  made  part  of  the  record.  The  paper 
offered  by  defendant  as  his  plea  of  autrefois 
acquit  is  in  the  words  and  figures  following: 
"And  the  said  Charles  J.  McKain,  in  his  own 
proper  person,  here  now  comes  into  court; 
and,  having  heard  the  said  indictment  read 
to  him,  says:  That  the  state  ought  not  fur- 
ther to  prosecute  the  said  Indictment  against 
him,  the  said  Charles  J.  McKain,  because  he 
says  that  heretofore,  to  wit,  on  the  26th  day 
of  May,  1002,  before  A.  L.  Lehman,  mayor 
of  the  city  of  Fairmont,  Marion  county,  W. 
Va.,  at  the  office  of  said  mayor,  in  said  city, 
county,  and  state,  he,  the  said  Charles  J. 
McKain,  was  tried  and  acquitted  for  and  of 
the  said  offense  charged  in  the  said  indict- 
ment against  him;  that  the  said  Henry  Dow- 
ney, one  of  the  prosecuting  witnesses  named 
in  the  said  indictment,  was  on  the  day  and 
year  aforesaid  a  special  officer  or  policeman 
in  the  employ  of  the  Baltimore  and  Ohio 
Railroad  Company,  a  corporation;    that  he, 

the,  said  Henry  Downey,  on  the day 

of  May,  1902,  arrested  him,  the  said  Charles 
J.  McKain,  while  he,  the  said  Charles  J. 
McKain,  was  a  passenger  at  the  Baltimore 
and  Ohio  Passenger  Depot,  in  the  said  city 
of  Fairmont,  and  confined  him,  the  said 
Charles  J.  McKain,  in  the  Jail  of  said  city 
of  Fairmont;  that  on  the  day  and  year 
first  above  mentioned,  he,  the  said  Henry 
Downey,  appeared  before  the  said  A.  L. 
Lehman,  mayor,  then  and  there  mayor  of 
said  city  of  Fairmont,  as  aforesaid,  and  pre- 
ferred charges  and  made  information  against 
him,  the  said  Charles  J.  McKain,  to  wit,  on 
the  day  and  year  last  aforesaid*  was  and  had 
been  guilty  of  drunkenness  and  disorderly 
conduct,  on  which  said  charge  the  said  mayor 
on  the  day  and  year  first  above  mentioned 
tried  the  said  Charles  J.  McKain,  and,  after 
hearing  all  of  the  evidence  adduced  against 
him,  the  said  Charles  J.  McKain,  on  the  said 
trial,  the  said  mayor  promptly  then  and 
there,  on  said  26th  day  of  May,  1902,  dis> 
charged  and  fully  acquitted  him,  the  said 
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Obarles  J.  McKaln,  of  each  and  all  of  said 
offenses,  as  by  the  record  thereof  will  ap- 
pear, which  judgment  remains  in  full  force 
and  effect,  and  has  not  in  the  least  been  re- 
versed or  made  void.  And  the  said  Charles 
J.  McKain  in  fact  says:  That  he  Is  the  said 
Charles  J.  McKain;  that  the  said  Charles  J. 
McKain  so  tried  and  acquitted  as  aforesaid 
and  the  Charles  J.  McKain  named  in  the 
said  indictment  are  one  and  the  same  per^ 
son,  and  not  other  and  different  persons; 
that  the  offense  of  which  he,  the  said  Charles 
J.  McKain,  was  charged,  tried,  and  acquit- 
ted, as  aforesaid,  and  the  offense  of  which 
he,  the  Charles  J.  MciKain,  is  now  indicted, 
are  one  and  the  same,  and  not  other  and  dif- 
ferent, offenses;  and  this  he,  the  said  Charles 
J.  McKain,  is  ready  to  verify.  Wherefore  he 
prays  judgment,  and  that  by  the  court  he 
may  be  dismissed  and  discharged  from  the 
said  premises  In  the  present  indictment  sped- 
fied.**  This  paper  is  plainly  insufficient  as  a 
plea  of  autrefois  acquit,  and  was  properly 
rejected  by  the  court.  See  Bishop's  Direc- 
tions and  Forms,  fi  1043;  2  Whart.  Prec. 
Indictments  and  Pleas,  693,  and  cases  cited. 
The  evidence  certified  is  somewhat  conflict- 
ing and  contradictory.  The  jury  is  the 
judge  of  the  weight  and  credit  to  be  attached 
to  the  evidence.  It  is  only  in  cases  of  mani- 
fest abuse,  or  plain  departure  from  right  and 
justice,  that  the  court  can  interfere  with  the 
finding  of  a  jury  in  such  matters  by  grant- 
ing a  new  trial.  Gwynn  v.  Schwartz,  32 
W.  Va.  487,  9  S.  B.  880;  Ross  v.  Gill,  1  Wash. 
(Va.)  88;  McDowell  v.  Crawford,  11  Grat 
877;  State  v.  Hurst,  11  W.  Va.  75;  Sheff  v. 
City  of  Huntington,  16  W.  Va.  307.  Where 
a  motion  for  a  new  trial  is  made  on  the 
ground  that  the  verdict  is  contrary  to  the 
evidence,  and  the  motion  is  denied,  the  opin- 
ion of  the  court  which  tried  the  case  is  on 
such  point  entitled  to  great  weight;  and  the 
appellate  court  in  such  case  will  not  grant 
such  new  trial  unless  there  has  been  a  plain 
deviation  from  right  and  justice.  State  v. 
Hunter,  37  W.  Va.  744,  17  S.  B.  307;  Jones 
V.  Singer  Mfg.  Co.,  38  W.  Va.  147,  18  S.  B. 
478;  Sigler  v.  Beebe,  44  W.  Va.  587,  30  S.  B. 
7&  The  judge  of  the  trial  court  saw  the 
witnesses,  heard  them  testify,  and  passed 
upon  their  evidence.  The  circuit  court  re- 
viewed the  case  upon  the  whole  record.  The 
two  courts  have  held  that  the  verdict  is  not 
MToneous.    We  are  of  the  same  opinion. 

But  defendant  in  error  also  contends  that 
the  judgment  rendered  against  him  is  un- 
authorized by  law,  and  cites  Code  1899,  c.  GO, 
f  219,  subd.  2,  which  provides  that  fines  im- 
posed by  justices  for  assault  and  battery 
shall  not  be  lees  than  |5  nor  more  than  $60. 
No  power  to  imprison  is  thereby  given.  The 
jurisdiction  of  justices  is  conferred  by  stat- 
ute. They  can  lawfully  ezerdse  none  not 
so  granted.  They  have  no  common-law  pow- 
ers. This  statute  does  not  apply  to  indict- 
ments for  assault  and  battery  prosecuted  in 
the  circuit  or  other  courts  which  have  like 


jurisdiction  in  such  cases.  Assault  and  bat- 
tery is  an  offense  at  common  law,  and  Is 
cognizable  as  such  by  our  circuit  courts. 
The  said  intermediate  court  exercises  the 
same  powers  (subject  to  review)  upon  the 
trial  of  indictments  certified  to  it  by  the  cir- 
cuit court  which  the  circuit  court  could  have 
exercised.  Upon  conviction  of  the  accused 
the  court  may  Impose  upon  him  a  fine  or 
imprisonment,  or  both,  in  its  discretion, 
limited  only  by  the  constitutional  inhibition 
that  excessive  fines  shall  not  be  imposed 
nor  cruel  and  unusual  punishment  Inflicted. 
Bx  parte  Garrison,  86  W.  Va.  686,  689,  15 
S.  B.  417. 

We  flnd  no  error,  and  therefore  afiOirm  the 
judgment 

(M  w.  Vat  141) 
BRYANT  et  aL  ▼.  LOGAN  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  1,  1904.) 

IITJUNOnON—SUIT  BT  TAXPATEB&— USB  OF  CFTT 
PABK— LEASE  FOB  BACINO  PUB- 
POSES— VALIDITY. 

1.  Citizens  and  taxpayers,  simply  as  such, 
stating  no  special  harm  to  them  different  from 
others,  cannot  enjoin  the  use  of  a  lease  of  a 
past  of  a  city  park,  made  by  the  city  for  a  term 
of  years,  for  the  purpose  of  racing  horses. 

2.  A  lease  for  the  term  of  one  year,  with  right 
to  extend  it  five  years,  by  a  ci^,  of  a  part  of 
a  public  park,  to  improve  it,  and  use  it  at 
times  for  training  and  running  race  horses^  for 
a  rental  to  the  city,  reservine  access  at  times 
to  the  public  for  riding  and  driving  on  the 
track,  is  not  an  unlawful  diversion  of  sach  park 
from  its  legitimate  use,  and  the  lease  is  not 
void. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Wood  County; 
L.  N.  Tavenner,  Judge. 

Bill  by  G.  S.  Bryant  and  others  against 
Thomas  Logan  and  others.  Decree  for  de- 
fendants, and  plaintUfs  appeal.    AfDrmed. 

W.  N.  Miller  and  C.  A.  Kreps,  for  appel- 
lants. Smith  D.  Turner  and  Beese  Blizzard, 
for  appellees. 

BRANNON,  J.  Bryant  and  others,  suing 
on  behalf  of  themselves  and  all  other  citizens 
of  Parkersburg  similarly  situated,  filed  a  bill 
in  equity  against  Logan  and  others,  stating 
that  the  dty  of  Parkersburg  had  purchased, 
with  the  proceeds  of  bonds  issued  by  it,  42 
acres  of  land,  and  converted  it  into  a  public 
park  having  driveways,  walks,  a  bicycle 
track,  trees,  and  other  constituents  of  a  park 
for  public  use  and  enjoyment,  and  the  city 
had  adopted  rules  for  its  regulation,  and  it 
was  under  the  city's  control  and  manage- 
ment; that  by  such  rules  and  rogulationa 
this  park  was  opened  to  the  public  during 
certain  hours,  and  that  for  some  years  it  was 
used  by  the  public  as  a  park  for  the  benefit 
of  all  persons;  that,  contrary  to  law,  the 
council  had  accepted  a  proposition  from  the 
Gentlemen's  Driving  Club  to  lease  a  portion 
of  the  park  (about  half)  to  said  club  for  one 
year,  with  the  right  to  extend  the  lease  five 
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additional  years,  for  training  and  racing 
horses;  that  this  lease  was  detrimental  to 
the  public,  because  hindering  and  restricting 
Its  public  use.  Upon  demurrer  the  bill  was 
dismissed,  and  the  plaintiffs  appeal. 

The  flrst  law  question  is  as  to  the  right  of 
the  plaintiffs  to  maintain  the  bill.  They 
aver  no  special  interest  in  themselves;  they 
state  no  Injury  to  their  property,  no  interest 
peculiar  to  themselves.  The  only  Interest  in 
them  presented  by  the  bill  is  that  common 
to  all  the  people  of  Parkersburg  as  citizens 
and  taxpayers.  In  this  respect  the  case  is  of 
practical  Importance,  Involving  the  right  of 
anybody  and  everybody  in  a  city  to  invoke 
equity  to  frustrate  and  avoid  the  action  of 
the  council  in  the  management  and  control 
of  city  property.  The  case  Is  not  free  from 
difficulty,  both  In  Itself  and  under  diverse 
authority.  A  city  is  a  branch,  a  subordinate 
agent,  of  the  state  government,  vested  with 
grave  and  important  powers  of  state  govern- 
ment delegated  to  It  by  the  state.  It  Is 
claimed  that  the  use  of  this  park  for  the  pur- 
pose contemplated  by  the  lease  is  misuse 
and  diversion — I  may  say,  a  perversion — 
from  the  proper  use,  of  property  paid  for  by 
public  taxation,  and  held  in  trust  by  the  dty 
for  public  use.  Who  can  question  it  In  the 
courts?  Can  a  resident  and  taxpayer,  with- 
out other  interest,  do  so?  On  the  one  hand, 
it  Is  of  high  Import  that  the  action  of  con- 
stituted authority  of  government  should  not 
be  hampered  and  delayed  by  assailment  by 
any  and  every  individual  from  disappoint- 
ment, whim,  or  caprice.  The  door  would  be 
open  wide  to  multitudinous  suits,  filling  the 
courts  with  litigation.  They  would  arise  con- 
stantly to  carry  out  the  individual  Idea  of 
each  person  on  good  and  bad  grounds.  Pub- 
lic policy  argues  against  this.  Though  bad 
action  of  the  city  authorities  would  loudly 
call  for  redress,  better  that  some  Instances 
of  It  go  without  redress,  and  that  such  re- 
dress be  left  to  the  public  officials.  On  the 
other  hand,  municipal  authorities  do  go 
wrong  sometimes  In  the  exercise  of  powers 
committed  to  them;  but  we 'must  reflect  that 
the  people  have  Intrusted  them- with  discre- 
tion and  power,  and  that  it  would  produce 
infinite  confusion  if  it  should  lie  in  every- 
body's will  in  every  instance  to  act  on  his 
own  impulse  to  question  the  public  action  of 
municipal  authority.  Unlawful  action  should 
be  redressed;  but  who  can  call  for  it?  The 
Attorney  General,  representing  the  state's 
abused  confidence,  at  the  relation  of  a  resi- 
dent, can  call  upon  the  courts  to  arrest  or 
nullify  such  unwarranted  action.  2  Dillon, 
Munlc.  Corp.  §  912.  "Where  the  injury 
which  it  is  sought  to  enjoin  is  of  a  public 
nature,  relief  is  sometimes  sought  by  an  ac- 
tion in  the  name  of  the  Attorney  Qeneral. 
And  where  under  an  act  of  Parliament  lands 
are  directed  to  be  placed  and  kept  in  proper 
condition  for  the  purposes  of  public  recrea- 
tion, the  municipal  authorities  having  charge 
of  such  lands  may  be  enjoined  from  divert- 


ing them  to  another  and  different  use  with- 
out authority  of  law,  upon  an  Informatloa 
filed  by  the  Attorney  General."  2  High,  In- 
Junc.  S  1303.  If  the  lease  is  beyond  the  coun- 
cil power,  the  occupation  of  the  park  under 
it  is  a  public  nuisance,  because  It  obstructs 
the  public  use.  Just  as  the  obstruction  of  a 
highway  is  a  public  nuisance.  So  viewing  It, 
the  authorities  are  clear  that  no  one  Interest- 
ed only  as  all  others  are,  not  personally  af- 
fected in  property  or  otherwise,  can  have  an 
injunction.  2  High  on  InJ.  I  839;  Mississip- 
pi &  M.  R.  Co.  V.  Ward,  2  Black,  485,  17  L. 
Ed.  311;  Talbott  v.  King,  82  W.  Va.  6^  9  S. 
E.  48. 

In  State  v.  Matthews,  44  W.  Va.  372,  29 
S.  E.  994,  we  decided  that  where  one  usurp- 
ed the  office  of  sheriff,  in  which  all  are  in- 
terested, his  right  must  be  contested  by 
somebody  Interested  further  than  as  a  citi- 
zen or  taxpayer,  unless  the  Attorney  Gen- 
eral intervened.  I  do  not  see  why  the  case 
of  Smith  V.  Cornelius,  41  W.  Va.  59,  23  S.  E. 
599,  80  L.  R.  A.  747,  is  not  pointed  authority 
in  this  case.  The  Berkely  Springs  property 
was  in  the  custody  of  a  public  corporation 
created  by  the  state  to  hold  It  in  trust  for 
public  health  and  pleasure,  and  this  court 
held  that  a  lease  by  such  corporation,  though 
ultra  vires,  could  not  be  contested  by  a  pri- 
vate person,  but  only  by  the  state.  In  Gall 
V.  Cincinnati,  18  Ohio  St  563,  it  was  held 
that  taxpayers,  as  such,  could  not  oppose  the 
removal  of  a  market  bouse.  The  court  said 
that,  whatever  rights  adjacent  lot  owners 
might  have,  taxpayers,  as  such,  could  not,  by 
injunction,  prevent  It  When  private  persons 
sought  to  challenge  the  action  of  the  county 
court  in  changing  the  location  of  a  bridge. 
Judge  Lucas  said:  ''They  stand  here  simply 
as  private  citizens  and  taxpayers,  who  under- 
take to  represent  the  whole  county  in  oppo- 
sition to  the  judgment  and  action  of  the 
properly  constituted  authorities."  He  fur- 
ther said  that  they  stood  simply  as  citizens 
honestly  believing  that  the  decision  and  Judg- 
ment of  the  tribunal  appointed  by  law  to  de- 
termine such  questions  were  at  fault,  and 
seeking  to  substitute  their  own  Judgment  for 
that  of  the  legal  authorities,  and  coerce  them 
to  abandon  their  own  views  and  accept  the 
views  of  those  citizens.  County  Court  v. 
Boreman,  34  W.  Va.  93,  11  S.  E.  747.  In 
the  fully  considered  case  of  Supervisors  v. 
Gorrell,  20  Grat  484,  where  the  supervisors 
were  selling  an  old  courthouse  lot  and  acquir- 
ing a  new  one,  certain  citizens  and  taxpay- 
ers asked  to  be  made  parties.  The  opinions 
of  the  county  judge  and  of  the  Supreme 
Court  both  deny  their  right  as  citizens  or  tax- 
payers to  intervene,  because  without  per- 
sonal interest  In  the  county  Judge's  opin- 
ion several  cases  are  cited,  one  holding  that 
"a  plaintiff  cannot  sue  as  one  of  the  public** 
to  restrain  a  company  from  closing  a  rail- 
road. The  same  principle  is  stated  In  Coun- 
ty Court  V.  Armstrong,  34  W.  Va.  329,  12- 
S.  E.  488,  the  syllabus  holding  that  ''citizens- 
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and  taxpayers,  merely  as  such,  having  no 
special  property  or  interest  to  be  affected 
save  In  common  with  all  other  citizens  and 
taxpayers^  cannot  become  parties  to  a  pro- 
ceeding by  a  county  court  to  alter  the  loca- 
tion of  and  rebuild  a  county  bridge."  In  2 
Dillon,  Munlc.  Corp.  c.  22,  much  is  said  in 
behalf  of  the  right  of  taxpayers  to  enjoin 
illegal  municipal  action;  but  it  will  be  found 
that  the  argument  is  in  favor  of  such  right 
in  cases  where  a  bonded  debt  is  being  incurs 
red,  or  taxes  illegally  levied,  or  public  money 
misapplied.  I  do  not  question  the  right  in 
such  cases,  though  many  cases  go  so  far  as 
to  deny  it  even  there.  In  such  cases  tax- 
payers have  a  very  perceptible,  real  interest 
— money  is  being  taken  from  their  pockets. 
But  that  does  not  apply  in  this  case — ^the 
mere  control  and  management  of  a  city  park 
where  it  is  being  leased  for  a  short  term  for 
rental  beneficial  to  the  city.  High  on  InJ. 
§  1301,  says:  "Although  the  general  doctrine 
that  taxpayers  are  proper  parties  to  invoke 
equitable  relief  against  misconduct  on  the 
part  of  municipal  authorities  Is  thus  seen  to 
be  well  established,  it  Is  not  to  be  understood 
that  they  are  entitled  to  maintain  action  In 
all  cases  of  this  nature,  regardless  of  their 
personal  interest  or  the  degree  of  Injury 
which  they  may  sustain."  The  Ohio  case  of 
the  market  house  above  cited — Gall  v.  Oin- 
cinnati — ^Is  cited  by  High,  as  also  the  New 
York  case  of  Tlfft  v.  City  of  Buffalo,  65  Barb. 
460,  holding  that  ''a  taxpayer  at  large  of  a 
municipality,  having  no  private  interest  in 
the  question  more  than  other  taxpayers,  can- 
not maintain  an  action  in  equity,  as  against 
the  public  authorities,  to  set  aside  or  prevent 
acts  claimed  to  be  Illegal."  The  city  was 
selling  a  park.  The  same  doctrine  is  found 
in  Ayres  v.  Lawrence,  63  Barb.  454.  Black- 
stone  is  there  quoted  as  stating:  "It  would 
be  unreasonable  to  multiply  suits  by  giving 
every  man  a  separate  right  of  action  for 
what  damnifies  him  in  common  only  with  the 
rest  of  his  fellow  citizens."  In  Roosevelt  v. 
Draper,  23  N.  T.  318,  right  was  denied  to  an 
inhabitant  and  taxpayer  to  contest  a  sale  by 
the  dty  of  a  piece  of  land  In  the  city.  The 
matter  has  been  often  considered  and  so 
held  in  New  York.  It  has  even  been  held 
that  inhabitants  and  taxpayers  cannot  en- 
join the  vacation  of  a  street  unless  peculiar- 
ly injured  differently  from  others.  City  of 
Chicago  V.  Union  Bldg.  Ass'n,  102  111.  379,  40 
Am.  Rep.  598;  Hesing  v.  Scott,  107  111.  600. 
So  we  hold  that  the  plaintiffs  cannot  sue. 
Suppose  the  board  of  public  works  to  sell 
furniture  In  the  capitol,  or  suppose  the  di- 
rector of  any  state  institution  to  do  so,  or 
misapply  public  property.  Can  we  think  that 
private  individuals  could  have  an  injunction? 
I  should  say  not  without  an  act  of  Legisla- 
ture to  enable  them  to  do  so. 

But,  if  the  plaintiffs  could  sue,  they  can- 
not, on  the  merits,  succeed.  Chapter  32,  p. 
98,  Acts  1893,  amending  the  charter  of  Par- 
kersburg,  empowers  the  city  to  "purchase^ 


take,  receive,  hold  and  use  goods  and  chat- 
tels, land  and  tenements,  ♦  ♦  ♦  either 
for  the  proper  use  of  said  city  •  •  •;  and 
the  same  may  grant,  sell,  convey,  transfer, 
let  and  assign,  pledge,  mortgage,  charge  or 
encumber  in  any  case  and  in  any  manner 
in  which  it  would  be  lawful  for  a  private 
person  so  to  do,  subject  to  the  limitation  and 
provisions  of  the  Constitution."  Here  is  a 
very  broad  power  given  by  the  Legislature 
to  the  city.  I  do  not  see  why  it  does  not 
legitimate  the  lease  made  by  the  city  from 
the  imputation  of  excess  of  power  and  vold- 
ness.  Again,  even  If  the  power  to  make  the 
lease  In  question  had  not  been  given  by  the 
act  of  the  Legislature,  still  we  would  not 
brand  it  as  void  and  Illegal,  because  the  use 
contemplated  by  the  lease  is  not  an  unlawful 
diversion  of  a  part  of  the  park  from  the  use 
in  view  in  its  acquisition.  The  bill  says  the 
ground  was  acquired  for  partf  purposes  **for 
the  health,  pleasure,  and  comfort  of  the  peo- 
ple." Racing  horses  is  enjoyed  by  thou- 
sands and  thousands  of  people,  high  and  low, 
rich  and  poor.  The  use  of  the  park  for  this 
purpose  would  give  people  recreation  and 
pleasure,  and  is  not  foreign  to  the  object  for 
which  It  was  purchased.  New  Orleans  v. 
Louisiana  Co.,  140  U.  &  654,  11  Sup.  Ct.  968, 
35  L.  Ed.  556.  Note,  too,  that  there  was  no 
sale  depriving  the  city  of  title,  but  only  a 
lease  for  one  year,  with  right  to  extend  the 
term  five  years.  The  lease  covered  only  half 
of  the  42  acres.  There  was  already  a  grand 
stand  and  race  track.  The  lease  gave  exclu- 
sive control  to  tbe  club  of  the  part  leased, 
reserving  to  the  public  access  to  the  track 
for  riding  or  driving  with  horses  or  vehicles, 
except  on  racing  days  and  one  week  previous, 
or  when  the  track  was  in  actual  use  by  the 
club,  or  when  its  use  would  be  improper  by 
reason  of  bad  weather.  So  it  did  not  exclude 
the  public  wholly,  but  still  allowed  a  partial 
.use  of  it  by  the  public.  The  lease  gave  the 
city  $300  annual  rental,  and  fertilizers  ac- 
cumulated in  the  stables  for  the  other 
ground.  The  city  derived  a  benefit  from  the 
lease.  A  city  may  lease  a  part  of  a  lot  con- 
veyed for  courthouse  purposes.  It  was  held 
not  a  diversion  from  the  legitimate  use. 
Boiling  V.  Petersburg,  8  Leigh,  224.  Parts  of 
public  buildings  not  needed  may  be  leased. 
Note  8,  20  Am.  &  Eng.  Ency.  L.  (2d  Ed.) 
1187. 
Therefore  we  affirm  the  decree. 


(56  W.  Vft.  146) 

JENNINGS  et  al.  v.  BEI^NBTT,  Judge,  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.*  1,  1904.) 

PBOniBITION— EXECUTION     OF     DBCSBB— OTHER 
ADEQUATE    SEMEDT. 

1.  Where  a  personal  decree  for  money  is  made 
on  publication  against  nonresidents,  without 
service  of  process  or  appearance,  they  must  first 
apply  to  the  circuit  court  by  special  appearance 
to  vacate  the  decree  and  quaah  the  execution  be- 
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fore  asking  a  writ  of  prohibition  against  an  ex- 
ecution on  the  decree. 

(Syllabus  by  the  Coort.) 

Petition  of  Jennings  ft  Bros,  for  writ  of 
pn^bltion  against  W.  Q.  Bennett,  Judge, 
and  others.    Writ  denied. 

Thos.  P.  Jacobs,  for  petitioners.  L.  li* 
Wade,  for  respondents. 

BRANNON,  J.  See  ft  Siers  brought  a 
chancery  suit  against  Kane  and  B.  H.  Jen- 
nings ft  Bros,  to  cancel  an  oil  lease;  and  a 
decree  was  made  canceling  the  lease,  and 
adjudging  costs  against  E.  EL  Jennings  ft 
Bros.  Jennings  ft  Bros,  were  not  served 
with  process,  and  did  not  appear,  but  were 
proceeded  against  as  nonresidents  by  pub- 
lication. An  execution  for  such  costs  issued 
against  Jennings  ft  Bros.,  and  they  petition- 
ed this  court  for  a  writ  of  prohibition  against 
the  enforcemedt  of  said  decree  and  execu- 
tion. No  attack  is  made  on  that  part  of  the 
decree  canceling  the  lease,  but  attack  is 
made  upon  that  part  giving  personal  decree 
for  costs,  and  it  is  claimed  to  be  void.  As 
there  was  no  service  of  process  or  appear- 
ance, it  Is  claimed  that,  ,upon  elementary 
principles,  the  court  had  no  Jurisdiction  of 
the  person  of  Jennings  ft  Bros,  to  render  de- 
cree for  costs.  Fowler  v.  Lewis,  36  W.  Va. 
112,  14  S.  B.  447;  Roller  v.  Holly,  176  U.  8. 
898,  20  Sup.  Ct  410,  44  L.  Ed.  520.  We  hold 
that,  though  the  decree  for  costs  be  void,  yet 
prohibition  ought  not  to  be  awarded  until 
the  circuit  court  shall  be  allowed  an  op- 
portunity to  vacate  that  portion  of  the  de- 
cree and  quash  the  execution.  We  have  not 
the  case  where  the  party  appears  and  makes 
no  objection  or  exception  to  Jurisdiction. 
Many  authorities  say  that  he  cannot  in  such 
case  have  a  writ  of  prohibition.  Our  case 
is  where  the  parties  were  not  summoned 
and  did  not  appear,  and  we  are  of  opinion 
that  the  circuit  court  in  such  a  case  ought, 
first  to  be  asked  for  relief  before  prohibi- 
tion can  be  had.  Here  is  a  case  where  the 
circuit  court,  likely  by  inadvertence,  gave 
a  decree  that  is,  in  a  separable  part  of  it, 
void.  Ought  the  party  to  be  allowed  to 
bring  a  separate  suit,  and  that  the  extraor- 
dinary remedy  of  prohibition,  without  ask- 
ing the  circuit  court  to  correct  its  error? 
The  decree  being  void  In  part,  the  court  has 
power  to  vacate  the  void  part  at  any  tlmCp 
though  the  term  has  ended.  17  Am.  ft  Eng. 
Bncy.  L.  (2d  Ed.)  825.  In  Board  v.  Holt,  51 
W.  Va.  485,  41  S.  E.  887,  the  rule  is  stated 
that  generally  prohibition  will  not  Issufe 
against  a  preliminary  rule  or  injunction  un- 
til application  has  been  made  to  the  lower 
court  to  discharge  the  rule  or  dlssolye  the 
injunction.  Judge  Dent  said,  very  properly, 
that  it  should  be  done  out  of  deference  to 
the  Judge  below,  on  the  theory  that  when  the 
matter  is  called  to  his  attention  he  will 
promptly  dispose  of  the  same  in  accordance 
with  law.  Knight  v.  Zahnhizer,  53  W.  Va. 
«70^  44  S.  E.  778,  80  holds.    Where  it  ap- 


pears that  the  lower  court  In  fact  considered 
Its  Jurisdiction,  and  held  that  it  had  Juris- 
diction, so  that  we  may  be  sure  that  applica- 
tion to  it  would  be  vain,  the  rule  may  be  dif- 
ferent Havemeyer  v.  Superior  Court  (Gal.) 
24  Pac  121,  10  L.  B.,  A.  627,  18  Am.  St  Rep. 
245;  Board  ▼.  Holt,  61  W.  Va.  485,  41  S. 
B.  837.  Of  Board  v.  Holt,  54  W.  Va.  167,  46 
S.  E.  134,  we  may  also  say  it  recognized  this 
general,  rule,  but  dispensed  with  it  from  the 
fact  that  it  was  clear  that  the  circuit  Judge 
had  a  fixed,  sedate  opinion  in  favor  of  bis 
Jurisdiction.  Safely  may  we  say  that  the 
great  current  of  authority  is  that  it  Is  a 
part  of  the  practice  or  procedure  in  prohibi- 
tion that  such  application  must  first  be  made 
to  the  inferior  tribunal.  12  Am.  Dec.  609; 
Callbreath  v.  District  Court  (Colo.  Sup.)  71 
Pac.  887;  16  Ency.  PL  ft  Prac.  1128;  State 
V.  District  Court  (Wyo.)  76  Pac.  680. 

Jennings  ft  Bros,  may  appear  specially 
before  the  (circuit  court  only  for  the  purpose 
of  moving  the  vacation  of  that  pa]:t  of  the 
decree  giving  costs  and  quashing  the  execu- 
tion, or  may  make. such  appearance  before 
the  Judge  In  vacation  and  move  to  quash  the 
execution,  without  being  bound  by  general 
appearance  to  the  whole  cause.  Groves  v. 
County,  42  W.  Va.  587,  26  S.  E.  460.  There- 
fore we  discharge  the  rule  and  refuse  the 
prohibition,  without  prejudice  to  further  ap- 
plication hereafter. 


(66  w. 
MARSH  V.  DESPARD  et  al. 


US) 


(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  1,  1904.) 

VENDOR  AND  PUBCHASKB— BBSCISSION   OF  OON- 
TEACT— WHAT  CONSTnUTES. 

1.  An  executory  contract  for  the  sale  of  land 
can  be  rescinded  or  waived  in  equity  by  writing, 
or  by  word  of  mouth  if  possession  of  the  land 
be  given  up  or  the  writing  be  destroyed,  but 
not  without  something  done  by  way  of  rescission 
or  waiver. 

2.  Any  circumstance  or  course  of  conduct 
from  whence  can  be  clearly  deduced  an  agree- 
ment  to  put  an  end  to  the  original  contract  will 
amount  to  a  rescission  of  it 

3.  A  contract  may  be  discharged  by  the  par- 
ties thereto  or  the  beneficiaries  therein  by  an 
entirely  new  contract,  entered  into  by  them, 
with  reference  to  the  same  subject-matter,  the 
terms  of  which  are  coextensive  with,  but  re- 
pugnant to,  the  original  contract. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty; John  W.  Mason,  Judge. 

Bill  by  James  W.  Marsh  against  Charles 
8.  Despard  and  others.  Decree  for  plalntifl. 
Defendants  appeal.    Reversed. 

John  Bassel,  for  appellants.  Davis  &  Da- 
vis and  Osman  B.  Swartz,  for  appellee. 

MILLER,  J.  By  contract  In  writing  bear- 
Ing  date  on  the  10th  day  of  February,  1872, 
Burton  Despard,  by  James  M.  Lyon,  his 
agent,  sold  to  appellee,  James  W.  Marsh,  a 
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tract  of  82  acres  of  land  situate  on  the  wa- 
ters of  Grass  Run,  In  Harrison  county  (de- 
scribed in  the  contract  by  metes  and  bounds), 
at  $9  per  acre,  $50  of  which  was  paid  in  cash 
by  Marsh  at  the  date  of  the  contract;  $50 
thereof  was  to  be  paid  when  Despard  and 
wife  should  convey  the  land  to  Marsh  by 
deed  with  covenants  of  general  warranty; 
the  residue  of  the  purchase  money  was  to  be 
paid  in  six  equal  annual  installments,  with 
interest  from  the  date  first  aforesaid,  and  the 
entire  Interest  was  to  be  paid  annually.  On 
the  17th  day  of  October,  1872,  Marsh  paid 
to  Despard  an  additional  $50  on  said  pur- 
chase money,  for  which  Despard  gave  to  him 
a  receipt,  specifying  therein  that  the  pay- 
ment was  on  account  of  purchase  money  for 
about  82  acres  of  land  on  Grass  Run,  sold  to 
Marsh  by  James  M.  Lyon,  as  Despard's 
agent.  Marsh  went  upon  the  land,  built  a 
house  and  bam  thereon,  cleared  about  50 
acres  thereof,  and  put  out  an  orchard  of  ap- 
ple and  peach  trees,  and  has  had  actual  and 
continuous  possession  thereof  ever  since,  but 
Despard  never  executed  to  him  a  deed  for 
the  land.  Despard  died  testate  in  October, 
1874,  leaving,  him  surviving,  several  children 
and  heirs  at  law,  who,  by  the  provisions  of 
his  will,  were  to  share  equally  in  the  parti- 
tion and  distribution  of  the  testator's  estate. 
Edwin  Maxwell  qualified  as  executor  of  the 
will.  On  the  eth  day  of  December,  1881, 
Marsh  paid  to  Maxwell,  as  executor,  $100  on 
his  debt  to  B.  Despard  for  land.  The  note 
of  Marsh  to  Despard  for  purchase  money  of 
the  land,  as  well  as  the  title  bond  to  Marsh 
for  said  land,  were  found  among  Despard's 
papers  after  his  death,  and  came  to  Max- 
well's hands  as  his  executor.  No  other  pay- 
ment on  said  purchase  money  was  ever  made 
by  Marsh.  In  1883  the  real  estate  of  said 
Despard,  deceased,  was  partitioned  among 
and  allotted  to  fhe  persons  entitled  thereto 
by  decree  of  the  circuit  court  of  Harrison 
county  in  a  suit  brought  and  prosecuted  for 
that  purpose.  Appellant  0.  S.  Despard,  be- 
ing a  son  and  devisee,  was  entitled  to  par- 
ticipate In  the  partition  and  allotment  To 
him  were  assigned  by  said  decree  318  acres 
of  land  on  Grass  Run,  In  said  county,  and  two 
storerooms  in  the  town  of  Clarksburg.  The 
land  does  not  appear  to  have  any  other  de- 
scription in  the  decree  of  partition.  It  is 
shown  tbat  Despard  at  the  time  of  his  death 
owned  no  tract  of  318  acres  on  Grass  Run; 
that  the  commissioners  who  made  the  parti- 
tion and  allotment  did  so  without  going  upon 
the  lands,  from  sutreys  and  plats  found 
among  decedent's  papers;  that  the  decedent 
had  also  owned  a  tract  of  124  acres  on  Grass 
Run,  which  had  been  sold  to  one  Goodwin, 
and  that  the  124  acres  and  82  acres  were  as- 
sessed and  charged  to  Despard  on  the  land- 
books  with  taxes;  that  said  Marsh  was  never 
assessed  with  or  paid  any  taxes  on  said  82 
acres;  tbat  no  lands  on  Grass  Run  were 
found,  after  said  partition,  in  which  dece- 
dent had  any  Interest  at  the  time  of  his 


death,  except  said  124  and  82  acres,  respec- 
tively, and  that  said  tracts  were  not  contigu- 
ous. On  the  16th  day  of  November,  1889, 
having  been  advised  as  to  his  rights  in  the 
premises  by  Judge  Nathan  Goff,  of  Clarks- 
burg, who  was  a  son-in-law  of  Burton  Des- 
pard, Marsh  executed  to  the  Harrison.  Coun- 
ty Oil  &  Gas  Company  a  lease  upon  said  82 
acres  for  oil  and  gas  purposes.  Marsh  says 
in  his  testimony  that  he  knew  at  the  time 
that  Judge  Goff  was  a  lawyer,  and  a  son-in- 
law  of  Despard,  and  that  Goff  told  him  that 
it  was  his  (Marsh's)  land.  In  April,  1893,  the 
appellant  0.  S.  Despard  went  to  Grass  Run 
to  locate  the  lands  assigned  to  him  as  afore- 
said. He  found  the  124-acre  tract,  and  was 
told  that  Marsh  lived  on  82  acres  that  had 
formerly  belonged  to  Burton  Despard.  He 
called  upon  Marsh  at  his  home  on  the  land, 
and  informed  him  that  this  tract  was  a  part 
of  the  land  allotted  to  him  in  the  suit  for 
partition  by  the  Despard  heirs.  The  evi- 
dence does  not  agree  as  to  what  was  then 
said  by  appellant  Marsh  testifies  that  ap- 
pellant said  that  the  land  which  Marsh  was 
then  occupying  was  his  (Despard's);  that  he 
(Despard)  had  a  deed  for  it;  and  remarked 
that  wherever  he  found  any  land  unoccupied, 
which  bad  originally  belonged  to  his  father, 
he  intended  to  take  it;  and  further  stated 
that  if  he  (Marsh)  intended  to  stay  on  that 
land  he  would  have  to  lease  It  It  further 
appears  that  Marsh  then  told  appellant  that 
he  had  bought  the  land  of  his  father,  and 
expected  a  deed  .therefor  from  the  Despard 
heirs.  This  conversation  Is,  in  part  denied 
by  appellant,  who  says  that  he  told  Marsh 
that  the  commissioners  had  set  apart  to  him 
325  acres  of  land;  that  the  82-acre  tract  was 
part  of  it;  that  Marsh  did  not  mention  any- 
thing about  expecting  a  deed  from  the  heirs; 
and  that  he  told  Marsh  that  he  had  a  decree 
for  the  land,  but  did  not  tell  him  that  he  had 
a  deed  therefor.  Hickman,  who  was  pres- 
ent, says  that  appellant  told  Marsh  that  he 
had  a  deed  for  the  land,  and  that  Marsh 
would  have  to  lease  it  or  leave  it  An  under- 
standing was  then  had  between  Marsh  and 
appellant  by  which  Marsh  was  afterwards  to 
go  to  Clarksburg  to  make  some  arrange- 
ment with  appellant  about  the  land.  Shortly 
afterwards  Marsh  did  go  to  Clarksburg,  and 
met  appellant  who  says  that  Marsh  again 
told  him  that  he  had  bought  the  land,  and 
wanted  to  know  what  appellant  was  going 
to  do  about  it  Appellant  said  to  him  that  if 
he  had  bought  the  land  it  ought  to  be  paid 
for;  that  appellant  wanted  the  matter  set- 
tled; that  Marsh  then  spoke  about  renting 
the  land,  but  said  he  would  first  consult  his 
lawyer — a  Mr.  Scott — about  it  He  was 
afterwards  seen  with  Mr.  Scott  an  attorney. 
This  was  in  the  forenoon.  In  the  afternoon 
of  the  same  day  Marsh  again  met  appellant 
at  the  law  office  of  Edwin  Maxwell,  the  ex- 
ecutor, the  said  title  bond  being  there  in  the 
possession  of  Despard.  Thereupon  Maxwell 
wrote  for  the  parties,  and  Marsh  signed,  an 
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agreement,  which  \a  attested  by  Maxwell 
and  B.  M.  Despard,  In  the  following  words 
and  figures: 

'1  have  this  day  rented  from  G.  S.  Des- 
pard the  tract  of  82  acres  of  land,  on  Grass 
Run  in  Harrison  County,  where  I  now  re- 
side for  one  year  from  the  first  day  of  April, 
1893,  for  which!  am  to  pay  $25.00  on  No- 
vember 1st,  1898,  and  $25.00  before  the  1st 
day  of  April,  1894. 

"If  I  see  proper  to  sow  on  said  land  a 
wheat  crop  the  said  Despard  reserves  the 
right  to  purchase  said  crop  and  pay  me  for 
the  same,  and  if  we  can  not  agree  I  am  to 
select  a  man  &  he  a  man  and  they  if  neces- 
sary a  third  man,  who  shall  say  what  said 
Despard  is  to  pay.  If  I  shall  sow  any  of 
the  place  in  either  oats  or  wheat  I  am  to  sow 
grass  seed  on  same  without  any  charge,  the 
said  Despard  to  furnish  the  seed  for  me  to 
sow. 


*u 


'Given  under  my  hand  this  19th  day  of 
AprU,  1893.  J.  W.  Marsh. 

**Witness: 
"Edwin  Maxwell. 
**B.  M.  Despard." 

On  the  15th  day  of  January,  1895,  Marsh 
went  to  Parkersburg,  to  the  home  of  appel- 
lant, and  then  and  there  signed  another  con- 
tract, which  is  in  the  words  and  figures  fol- 
lowing: 

"This  contract  made  this  15th  day  of  Jan- 
uary, 1895,  between  J.  W.  Marsh  of  Harri- 
son County,  W.  Va.,  of  the  first  part  and  C.  S. 
Despard  of  Wood  County,  W.  Va.,  of  the 
second  part  that  if  the  pdrty  of  the  second 
part  has  rented  the  party  of  the  first  part  his 
eighty  two  acres  of  land  on  Grass  Run  where 
the  party  of  the  first  part  now  resides  upon 
the  following  terms.  Commencing  April  1st, 
1895,  that  is  the  said  Marsh,  is  to  pay  six- 
ty-five Dollars  a  year  and  said  amount  is  to 
be  paid  on  or  before  the  1st  day  of  Decem- 
ber, 1895,  and  to  give  said  Despard  one  half 
of  the  Fruit  raised  upon  said  place  and  the 
said  Marsh  agrees  to  feed  all  his  stock  upon 
said  place  and  not  to  move  ofl!  any  manure 
and  if  the  said  Despard  should  sell  said  land 
the  said  Marsh  is  to  give  possession  of 
said  land  but  the  said  Despard  is  to  pay  said 
Marsh  a  fair  compensation  for  his  crop  if  he 
has  to  give  possession  of  said  land  before 
this  lease  expires  and  the  said  Marsh  further 
agrees  to  take  as  good  care  of  said  property 
as  it  was  his  own  and  to  not  plow  any  of  the 
sod  or  grass  land. 

"Given  under  my  hand  and  seal  this  the 
15th  day  of  Jany,  1895. 

"J.  W.  Marsh.    [Seal.) 
"C.  S.  Despard." 

It  is  shown  that  at  the  date  of  the  first 
lease  the  land  was  not  more  valuable  than  it 
was  when  bought  by  Marsh,  if  worth  so 
much.  It  appears  that  the  amount  of  piov 
chase  money  and  interest  thereon  then  due 
from  Marsh  on  the  land  was  about  $1,600. 
It  is  also  shown  that  Marsh  made  no  offer 
to  pay  the  balance  of  purchase  money,  and 


did  not  demand  a  deed  for  the  land  at  any 
time.  He  admits  that  he  did  not  have  sufii- 
cient  money  at  any  time  to  pay  the  debt 
He  says  in  his  testimony:  "I  leased  said 
land  of  C.  S.  Despard  after  his  having,  as  I 
thought,  made  a  threat  that  I  would  be  eject- 
ed from  said  land,  thinking  it  was  the  only 
way  that  I  could  have  a  home  for  the  fam- 
ily until  I  could  see  legal  authority  in  re- 
gard to  the  matter.  I  never  at  any  time 
said  or  intimated  that  I  had  no  right  or  title 
to  said  land."  Appellant  says  in  his  testi- 
mony: "I  made  no  threat  to  him  in  any 
manner.  He  went  out  and  consulted  his  law- 
yer as  to  whether  he  would  take  the  land 
and  pay  for  it,  or  turn  it  over  to  me  in  the 
place  of  taking  it  It  was  optional  with  him 
to  take  the  land  under  the  contract  or  re- 
lease it— either  one."  Marsh  voluntarily 
went  to  Clarksburg,  and,  for  aught  that  ap- 
pears in  the  record,  with  full  knowledge  of 
his  legal  rights  in  the  premises,  and  after 
taking  legal  advice  thereon,  of  his  own  ac- 
cord entered  into  said  first  lease.  After 
occupying  the  land  for  nearly  two  years  un- 
der this  lease,  he  voluntarily  went  to  the 
home  of  appellant  at  Parkersburg,  entered 
into  the  second  lease,  and  occupied  the  prem- 
ises thereunder  until  the  time  of  the  institu- 
tion of  this  suit  by  him,  in  October  or  No- 
vember, 1897.  He  referred  to  the  property, 
during  that  period,  as  the  land  of  appellant. 
Maxwell  swears  as  follows  in  reference  to 
the  possession  of  the  said  title  bond  by  ap- 
I)ellant:  "I  may  have  given  him  possession 
of  the  box  containing  the  papers,  or  I  may 
possibly  have  given  him  the  paper,  but  my 
impression  would  be  that  I  gave  him  the  box 
containing  the  paper;  and.  If  the  land  was 
assigned  to  him  by  the  commissioners,  there 
is  no  reason  that  occurs  to  me  now  why 
he  might  not  have  properly  taken  the  pa- 
per." Thus  it  appears  that  appellant  had  the 
title  bond  with  the  assent  of  Maxwell,  ex- 
ecutor; that  the  whole  arrangement  was 
understood  and  acquiesced  In  by  the  executor, 
Marsh,  and  appellant  when  the  first  lease 
was  made  to  Marshy  and  accepted  by  him  in 
Maxwell's  office. 

At  the  January  rules,  1898,  Marsh  filed  his 
bill  in  equity  against  said  C.  S.  Despard  and 
the  other  children  and  heirs  at  law  of  Burton 
Despard,  deceased,  Gertrude  Despard,  wid- 
ow, and  £)dwin  Maxwell,  executor,  setting 
up  the  facts  connected  with  the  purchase  of 
said  land,  showing  the  said  payments  oh  the 
purchase  money  therefor,  and  praying  a  spe- 
cific execution  of  said  contract,  and  also 
that  a  deed  for  the  land  might  be  decreed  to 
him  from  said  heirs.  Appellant  C.  S.  Des- 
pard answered  the  bill,  and  relied,  as  a  de- 
fense thereto,  upon  the  facts  hereinbefore 
recited.  On  the  21st  day  of  January,  1899, 
the  cause  was  heard,  and  a  decree  made  and 
entered  therein,  by  which  it  was  and  is  ad- 
Judged  that  plaintiff  is  entitled  to  a  specific 
execution  of  said  contract  upon  the  payment 
of  the  balance  of  the  purchase  money  due 
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and  unpaid  upon  said  land  on  that  day, 
amounting  to  $1,798.48,  the  payment  of  which 
is  ordered  within  90  days  thereafter;  that 
upon  its  payment  the  said  G.  S.  Despard  and 
the  other  children  and  heirs  at  law  of  Burton 
Despard,  deceased,  are  required  to  execute^ 
aclmowledge,  and  deliver  to  Marsh  a  deed 
for  said  land,  with  covenants  of  general  war- 
ranty, hut  upon  their  failure  so  to  do  a  spe- 
cial commissioner,  who  was  appointed  hy  the 
decree,  is  authorized  to  execute  and  deliv- 
er such  deed  for  them.  From  this  decree 
said  C.  S.  Despard  obtained  an  appeal  and 
supersedeas. 

Summarized,  the  case  is  thus  presented: 
In  February,  1872,  Marsh  bought  the  land, 
thereafter  took  possession  thereof,  and  made 
permanent  improvements  thereon.  Up  to 
and  including  December  d,  1881,  he  had  paid 
but  $200  on  the  purchase  money.  He  was 
never  charged  with  nor  paid  any  of  the  taxes 
on  the  land.  He  was  fully  advised  as  to  his 
legal  rights  in  the  premises.  He  tmew  that 
he  was  entitled  to  a  deed  therefor  upon  pay- 
ment of  the  balance  of  purchase  money,  with 
its  interest.  G.  S.  Despard,  under  the  said 
decree  of  partition,  held  the  legal  title  to 
the  land,  and  was  entitled  to  this  purchase 
money.  On  the  19th  day  of  April,  1898,  the 
amount  of  this  purchase  money  and  its  in- 
terest amounted  to  about  $1,000.  Marsh  did 
not  then  have  the  money  with  which  to  pay 
It  That  he  might  remain  on  the  land  virith 
his  family,  he  on  that  day  voluntarily  leased 
the  land  from  appellant.  On  the  16th  day  of 
January,  1895,  he  again  voluntarily  leased 
it,  having  occupied  it  until  the  date  last 
aforesaid — almost  two  years — under  his  first 
lease.  He  again  held  and  occupied  the  prem- 
ises as  tenant  of  appellant  until  the  institu- 
tion of  this  suit  Just  before  that  time  he 
had  refused  to  pay  rents  to  appellant,  and 
was  notified  to  surrender  possession  of  the 
premises. 

Appellant  insists  that  the  said  contract  of 
February  10,  1872,  was  rescinded  by  mutual 
consent  of  himself  and  Marsh;  that  appellee 
became  his  tenant  by  said  two  written  leases, 
and  had  thereby  surrendered  his  possession 
of  the  land  to  appellant,  and  was  therefore 
not  entitled  to  specifically  enforce  the  said 
contract  The  ownership  of  the  land  by  Des- 
pard having  been  acknowledged  by  Marsh  In 
the  leases,  and  admitted  by  him  in  accepting 
the  tenancy  thereof,  the  legal  possession  of 
the  land  by  Despard  necessarily  followed. 
1  Taylor,  Landl.  &  Tenant,  S  86.  Appellee 
contends  that  he  consented  to  become  Des- 
pard's  tenant  in  Ignorance  of  his  rights,  and 
by  reason  of  the  fraud,  misrepresentation, 
and  intimidation  by  Despard.  We  think  no 
fraud  or  intimidation  Is  proved.  There  is 
some  conflict  in  the  evidence  as  to  whether 
Despard  said  to  Marsh  that  he  had  a  deed  or 
decree  for  the  land;  but,  in  the  view  we 
take  of  the  case,  this  apparent  contradiction 
is  not  material.  After  this  interview  with 
Despard,  and  after  he  had  consulted  an  at- 


torney at  Clarksburg,  where  the  records  were 
accessible,  and  would  have  shown  the  facts 
about  Despard's  claim  to  the  land,  Marsh 
volimtarily  leased  the  premises  from  Des- 
pard. But,  admitting  that  Marsh  was  igno- 
rant of  his  rights — ^which  is  not  shown — ^he 
is  in  no  better  plight  '^he  presumption  is 
that  every  person  is  acquainted  with  bis  own 
rights,  provided  he  has  had  a  reasonable  op- 
portunity to  know  them.  And  nothing  can 
be  more  liable  to  abuse  than  to  pemllt  a  per- 
son to  reclaim  his  property  upon  the  mere 
pretense  that  at  the  time  of  parting  with  it 
he  was  ignorant  of  the  law  acting  on  his  title. 
Mr.  Fonblanque  has  accordingly  laid  it  down 
as  a  general  proposition  that  In  courts  of 
equity  Ignorance  of  the  law  shall  not  afPect 
agreements,  nor  excuse  from  the  legal  conse- 
quences of  particular  acts.  And  he  is  fully 
borne  out  by  authorities."  1  Story,  Equity 
(13th  Ed.)  pp.  121,  122,  and  cases  cited. 

Appellee  further  contends  that  the  agree- 
ments and  leases  between  himself  and  0.  S. 
Despard  did  not  and  do  not  amount  to  a  re- 
scission of  the  original  contract,  because  the 
contractual  obligations  and  rights  of  Burton 
Despard  at  his  death  passed  to  Maxwell,  his 
executor,  who  alone  could  enforce  them.  We 
think  the  proposition  is.  not  applicable  here. 
It  is  plainly  evident  that  the  decree  of  par- 
tition passed  to  C.  S.  Despard,  the  legal  title 
to  said  82  acres.  He  was  not  bound  to  part 
with  his  title  until  Marsh  should  pay  to  him 
the  balance  of  the  purchase  money,  with  Its 
Interest,  due  on  the  land.  It  is  true  that 
Maxwell,  as  executor,  was  the  personal  rep- 
resentative of  Burton  Despard,  and  as  such 
was  charged  vdth  the  collection  and  disburse- 
ment of  that  and  other  claims  due  the  es- 
tate. But  when  the  first  lease  was  made  to 
Marsh,  Maxwell,  presumably  at  the  request 
of  the  parties,  drafted  it,  and  the  title  bond 
was  present  in  the  possession  of  Despard, 
who  then  and  there  agreed  to  release  it 
The  debt  of  Marsh  was  thus  canceled,  and 
Maxwell  thereby  discharged  from  further 
duty  in  relation  thereto.  Hammon  on  Con- 
tracts, S  426,  says:  "The  parties  to  a  con- 
tract may  discharge  it  by  substituting  in  its 
place  a  new  contract  This  may  occur  in  any 
one  of  three  ways,  each  of  which  has  the 
same  effect:  First,  the  parties  may  enter 
Into  an  entirely  new  contract  with  reference 
to  the  same  subject-matter,  the  terms  of 
which  are  coextensive  with  and  repugnant  to 
th^  terms  of  the  original  agreement  •  •  •" 
The  parties  in  interest  did  make  such  new 
agreement  by  the  execution  and  acceptance 
of  the  leases;  Maxwell,  executor,  being  pres- 
ent and  acquiescing  therein.  The  language 
of  the  first  lease,  being  the  words  of  Marsh, 
after  he  signed  the  same,  plainly  show  that 
he  considered  the  land  the  property  of  appel- 
lant The  second  lease  again  recognizes  Des- 
pard as  the  owner  and  Marsh  as  the  tenant 
It  says  "the  party  of  the  second  part  (Des- 
pard) has  rented  to  the  party  of  the  first  part 
his    (Despard's)   eighty-two   acres   of   land. 
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where  the  party  of  the  first  part  now  resides, 
upon  the  following  terms:  •  •  •  And  iif 
the  said  Despard  should  sell  said  land  the 
said  Marsh  is  to  give  possession  of  said  land, 
but  the  said  Despard  is  to  pay  said  Marsh  a 
fair  compensation  for  his  crop  if  he  has  to 
give  possession  of  said  land  before  the  lease 
expires."  In  Cunningham  y.  Cunningham, 
46  W.  Va.  1,  4,  82  S.  E.  998,  999,  the  court 
says:  "There  is  no  doubt  but  that  an  execu- 
tory contract  for  the  sale  of  the  land,  wheth- 
er written  or  oral,  can  be  rescinded  or  waiv- 
ed, in  equity,  by  word  of  mouth,  if  possession 
be  given  up  or  the  writing  be  destroyed,  but 
not  without  something  done  by  way  of  re- 
scission or  waiver/'  Boggs  v.  Bodkin,  82  W. 
Va.  666,  9  S.  E.  891,  5  L.  R.  A.  245;  Straley 
▼.  Perdue,  33  W.  Va.  376,  10  S.  B.  780;  Urp- 
man  v.  Lowther  Oil  Co.,  53  W.  Va.  501,  511, 
44  S,  B.  433,  97  Am.  St  Rep.  1027.  "Any 
circumstance  or  course  of  conduct  from 
whence  can  be  clearly  deduced  an  agreement 
to  put  an  end  to  the  original  contract  will 
amount  to  a  rescission  of  it'*  Fry,  Spec. 
Per.  S  677.  "The  rescission  of  a  contract  nec- 
essarily constitutes  a  bar  to  the  performance 
of  it  by  either  party."  Pry,  supra,  S  682. 
Having  become  the  tenant  of  Despard,  and 
accepted  and  held  the  possession  of  the  82 
acres  of  land  from  1893  to  1897  under  said 
leases.  Marsh  will  not  be  allowed  now  to  dis- 
pute the  title  of  his  landlord,  the  appellant 
2  Taylor,  Landlord  &  Tenant,  629,  and  cases 
cited.  We  are  of  opinion  that  the  contract 
of  February  10,  1872,  was  rescinded  by  the 
parties  interested  therein,  and  that  Marsh, 
by  the  leases,  surrendered  the  land  to,  and 
became  the  tenant  of,  Despard. 

For  the  reasons  stated,  the  decree  6f  the 
circuit  court  is  erroneous.  We  therefore  re- 
verse the  same,  and  dismiss  the  plaintiff's 
bill 
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TUBNBR  V.  McOORMICK. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  1,  1904.) 

VSNDOB  AND  PUBCHASEB— OPTION^ACCEPT- 
ARCE—ALTEBATION— BE8CI8SI0N. 

1.  An  acceptance  in  writing  of  a  formal  and 
carefully  prepared  option  of  sale  of  land,  with- 
in the  time  allowed  oy  it  for  acceptance,  using 
the  formal  words,  "according  to  terms  of  the 
option  eiven  me,"  to  which  there  is  added,  by 
the  conjunction  "and,"  a  request  for  a  departure 
from  its  terms  as  to  the  time  and  place  of  per- 
formance, is  unconditional,  and  converts  the  op- 
tion into  an  executory  contract  of  sale. 

2.  A  mere  request  by  one  of  the  parties  there- 
to for  an  alteration  or  modification  of  a  fully 
accepted  proposed  contract,  which  by  accept- 
ance hns  been  wrought  into  a  binding  contract, 
is  not  a  breach  thereof,  giving  right  of  rescis- 
sion thereof  or  action  tnereon.  Neither  does  it 
effect  such  alteration,  unless  assented  to  by  the 
other  party. 

3.  Such  request  relates  to  performance  of  the 
contract,  and  Is  not  an  element  in  the  making 
thereof,  although  written  and  connected  as 
aforesaid,  with  the  acceptance,  on  a  single  sheet 
of  paper,  so  as  to  make  of  the  acceptance  and 
request  a  compound  sentence. 

(Syllabus  by  the  Court) 


Appeal  from  Circuit  Court,  Monongalia 
County;  John  W.  Mason,  Judge. 

Bill  by  Edgar  D.  Turner  against  William 
McCormick.  Decree  for  defendant,  and 
plaintiff  appeals.    Reversed. 

Moreland  ft  Glasscock  and  H.  L.  Robin- 
son, for  appellant  H.  Bi.  Russell  and  W.  & 
Meredith,  for  appellee. 

POFFENBABOER,  P.  In  this  case  the 
circuit  court  sustained  a  demurrer  to  a  bill 
praying  the  specific  performance  of  two  al- 
leged contracts  for  the  sale  of  the  Pittsburg 
vein  of  coal,  underlying  two  separate  tracts 
of  land  in  Monongalia  county.  The  owner 
of  the  land  executed  two  options  of  sale  to 
the  plaintiff,  each  of  which  provided  that  it 
should  be  accepted  within  a  certain  time, 
and,  if  not  so  accepted,  it  should  be  void. 
The  demurrer  was  sustained  upon  the  theory 
that  what  is  relied  upon  in  the  bill  as  con- 
stituting acceptance  is  insufficient,  because 
it  sought  to  introduce  a  new  element  into 
the  proposed  contract,  and  make  not  the  con- 
tract originally  proposed,  but  a  new  and  dif- 
ferent contract  The  first  option  bears  date 
December  81,  1901;  was  executed  by  Wil- 
liam McCormick,  as  party  of  the  first  part, 
and  Eu  D.  Turner,  as  party  of  the  second 
part;  covers  the  coal  in  a  tract  of  about 
160  acres  at  the  price  of  $50  per  acre,  one- 
third  to  be  paid  in  cash  on  delivery  of  deed, 
and  the  balance  in  two  equal  annual  pay- 
ments; and  provides,  as  to  acceptance,  that 
"the  party  of  the  first  part  agrees  that  the 
party  of  the  second  part  shall  have  until  the 
first  day  of  March,  1902,  to  accept  the  coal 
herein  described  as  the  same  may  be  deter- 
mined by  the  county  surveyor.  •  •  • 
And  if  the  party  of  the  second  part  does  not 
give  notice  of  such  acceptance  by  said  date, 
this  contract  shall  be  void,  and  of  no  further 
effect*'  The  other  option,  executed  by  the 
same  parties,  is  dated  February  2,  1902;  cov- 
ers the  Pittsburg  vein  of  coal  in  and  under- 
lying a  tract  containing  about  104  acres,  at 
the  price  oi  $41  per  acre,  one-third  to  be  paid 
in  cash  on  delivery  of  deed,  and  the  balance 
in  two  equal  annual  payments;  and  provides, 
as  to  acceptance,  that  "if  the  second  party, 
heirs  or  assigns,  fails  to  notify  said  first 
party  In  writing,  on  or  before  the  first  day  of 
March,  1902,  that  he  or  they  elect  to  pur- 
chase said  coal,  then  this  agreement  is  to  be 
considered  as  rescinded,  null  and  void  and 
neither  party  to  be  bound  thereby  or  liable 
in  any  way."  As  to  performance  and  the  con- 
summation of  the  proposed  sale,  the  written 
option  provided  as  follows:  '*The  first  party 
shall  and  will,  within  ninety  days,  after  the 
notice  in  writing  that  the  said  second  party, 
his  heirs  or  assigns,  elect  to  purchase  said 
coal  at  his  own  proper  cost  and  charge,  make, 
execute  and  deliver  to  the  said  second  party, 
his  heirs  or  assigns  a  good  and  sufficient 
deed  or  deeds  for  said  coal  and  mining  rights, 
in  fee  simple,  clear  of  all  incumbrances,  with 
clause  of  general  warranty,"  etc    The  first 
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option  does  not  require  acceptance  In  writ- 
ing, nor  performance  within  90  days  after  no- 
tice of  acceptance.  Tbe  second  does  im- 
pose these  conditions.  Besides  alleging  a 
verbal  acceptance  of  both  of  these  options  on 
the  21st  day  of  February,  1902,  the  bill 
avers  an  acceptance  and  notice  thereof  In 
writing,  and  sets  out  a  copy  of  the  notice  of 
acceptance,  which  reads  as  follows: 

"Morgantown,  W.  Va.,  Feb.  21,  1902.  Mr. 
TVllUam  McCormlck:  I  hereby  notify  you 
that  your  coal  will  be  accepted  according  to 
terms  of  the  option  given  to  me  on  same  and 
respectfully  request  you  to  make  delivery  of 
deed,  with  abstract  of  title,  to  me,  in  Mor- 
gantown,  W.  Va.,  on  Saturday,  June  28th, 
1902,  hour  and  place  to  be  decided  later. 
Yours  truly,  B.  D.  Turner." 

Two  objections  to  the  written  acceptance 
are  urged.  One  of  these  relates  to  the  first 
clause,  and  Is  that  its  language  relates  to 
the  futture,  and  imports  a  promise  to  accept, 
and  not  to  notice  of  a  completed  acceptance. 
The  other  objection  is  that  the  request  that 
deed  be  made  on  June  28,  1902,  In  Morgan- 
town,  at  an  hour  and  place  thereafter  to  be 
decided,  superadded  to  the  alleged  notice  of 
acceptance,  made  it  conditional,  and  not  ab- 
solute, by  attempting  to  introduce  new  terms 
into  the  proposed  contract.  Acceptance  of 
the  first  option  gave  the  right  to  have  imme- 
diate performance,  and  allowed  no  time  to 
the  vendor  in  which  to  perform  thereafter. 
Absolute  acceptance  of  the  second  option 
would  have  included,  as  one  of  the  terms 
thereof,  an  agreement  that  the  vendor  should 
have  90  days  within  which  to  tender  the 
deed.  As  it  required  acceptance  on  or  before 
the  1st  day  of  March,  1902,  and  performance 
within  90  days  thereafter,  the  request  or  con- 
dition in  the  notice  that  the  deed  be  deliv- 
ered on  the  28th  day  of  June,  1902,  named  a 
date  more  than  90  days  after  the  first  day  of 
March,  the  limit  for  acceptance,  and  one 
more  than  90  days  after  the  notice  of  ac- 
ceptance. 

The  first  objection  overlooks  the  substan- 
tial and  legal  meaning  of  the  terms,  and 
amounts  to  a  mere  criticism  of  the  phraseolo- 
gy. By  turning  this  weapon  ux>on  the  appel- 
lees themselves,  their  contention  is  complete- 
ly overthrown.  The  language  is  not  that  the 
option  will  be  accepted,  but  that  the  coal  will 
be  accepted  in  the  future;  and  the  contract 
itself  contemplates  performance  in  future, 
and  after  acceptance  of  the  option.  It  is  in 
the  very  nature  of  a  contract  that  it  shall 
be  first  made,  and  then  performed.  More- 
over, tbe  language  of  the  acceptance,  in 
strictness,  more  nearly  conforms  to  the  lan- 
guage of  the  contract  than  that  which  it  Is 
said  should  have  been  used.  The  provision 
of  the  option  as  to  notice  of  acceptance  uses 
this  language:  "That  he  or  they  elect  to  pur- 
chase said  coal."  It  requires  notice  of  inten- 
tion and  election  to  do  a  thing  In  the  future. 
Hence  it  may  be  said,  without  doing  any  vio- 
lence to  the  language  of  the  option,  that  notice 


of  an  election  to  purchase  according  to  the 
terms  of  the  option  should  be  understood  and 
deemed  to  carry  with  it,  by  necessary  Implica- 
tion, prior  or  contemporaneous  acceptauce  of 
the  terms  of  the  option.  Acceptance  of  the 
coal  according  to  the  terms  of  the  option  could 
not  take  place  without  a  full  accession  to  all 
the  terms  of  the  option.  To  this  it  may  be 
added  that  it  Is  not  usual  to  refer  to  the  in- 
strument by  its  date  or  otherwise,  and  mere- 
ly say  it  is  accepted  or  its  terms  agreed  to. 
Thus,  in  Watson  v.  Coast,  35  W.  Va.  463,  14 
S.  B.  249,  the  vendee  had  telegraphed  as  fol- 
lows: **Will  take  the  property.  Meet  me  at 
Toronto  first  train.  Answer."  Another  tel- 
egram responding  to  another  proposal  was: 
"Will  accept  your  proposal."  No  substantial 
distinction  between  these  forms  of  accept- 
ance was  discovered.  In  both  instances  the 
future  tense  was  used.  In  Barrett  v.  Mc- 
Allister, 35  W.  Va.  738,  11  S.  B.  220,  there 
was  a  verbal  notice  in  which  the  plaintiff 
told  the  defendant,  after  looking  over  the 
land,  he  was  satisfied  with  it,  and  was  ready 
to  pay  the  money  when  the  deed  should  be 
made.  Then  a  day  or  two  afterwards  he 
wrote  a  letter  in  which  he  said:  *1  am  here 
at  your  place  of  business  ready  to  take  the 
land  and  x)ay  the  money  whenever  the  deed  is 
made."  In  these  instances  the  language, 
with  one  exception,  related  to  performance, 
*  and  it  never  joccurred  to  anybody  to  question 
its  sufficiency  on  that  groimd.  In  tbe  same 
case,  at  page  745,  38  W.  Va.,  and  page  222, 
11  S.  B.,  Judge  Brannon  took  this  view.  He 
said:  "Why  talk  about  the  execution  of  a 
deed  if  the  land  was  not  satisfactory?  Why 
talk  about  a  deed  if  Barrett  had  not  accepted 
the  option?  The  fact  that  they  so  talked 
about  a  deed  proves  that  Barrett  had  accept- 
ed the  option  and  informed  McAllister  of  it. 
Indeed,  this  conversation  about  a  deed  1b  of 
itself  acceptance." 

But  it  is  further  urged  that  the  reference 
to  the  future  in  the  first  clause  coupled  with 
the  request  in  the  second  clause,  bears  out 
the  theory  of  a  promise  to  accept  in  the  fu- 
ture, and  precludes  the  view  that  the  writing 
conveys  notice  of  a  prior  or  contemporaneous 
acceptance.  It  has  already  been  pointed  out 
that  the  declaration  of  intent  to  take  the 
coal  in  accordance  with  the  terms  of  the 
option  presupposes  and  necessarily  implies 
present  or  past  acceptance  of  the  terms. 
The  notice  does  not  say,  "I  will  take  the 
coal  according  to  the  terms  of  the  option 
on  the  28th  day  of  June,"  or  "if  you  will  de- 
liver the  deed  on  the  28th  day  of  June."  Its 
terms  are  positive.  The  notice  is  that  the 
coal  will  be  accepted  according  to  the  terms 
of  the  option  given.  This  is  followed  by 
a  request,  not  a  condition,  that  the  deed 
be  delivered  on  the  28th  day  of  June,  in- 
stead of  at  an  earlier  date.  To  couple  the 
two  clauses  In  the  manner  suggested  would 
be  to  depart  from  the  plain,  common-sense 
meaning  of  the  notice.  It  would  do  violence 
also  to  the  grammatical  construction  of  the 
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notice.  No  reason  Is  given  why  the  latter 
clause  limits  and  qualifies  the  former.  It  is 
not  pointed  out,  nor  even  suggested,  tliat  the 
rules  of  granmiatical  construction  require 
it,  nor  that  the  two  clauses  have  such  logi- 
cal connection.  The  copulative  conjunction 
used  simply  makes  grammatical  connection 
of  the  two  clausea  It  does  not  make  them 
mutually  dependent,  nor  the  former  condi- 
tional. 

Yielding  the  first  contention  for  the  pur- 
pose of  argument,  counsel  for  appellee  say 
that  If  the  first  clause,  standing  alone,  would 
amount  to  unconditional  acceptance,  con- 
verting the  option  into  a  contract  binding 
upon  both  parties,  the  addition  of  the  re- 
quest that  delivery  of  the  deed  be  made  on 
the  28th  day  of  June — ^a  date  more  than  90 
days  after  acc^tance,  and  after  the  time 
in  which  acceptance  could  be  made — ^renders 
the  notice  insufficient  They  say  this  re- 
quest does  not  relate  to  performance  of  the 
contract  after  the  making  thereof  as  pro- 
posed, and  that  the  insertion  thereof  in  the 
written  notice  was  an  attempt  to  Ingraft 
upon  the .  contract  proposed  conditions  or 
terms  not  embodied  In  the  original  proposi- 
tion; and,  as  the  bill  does  not  show  any 
acceptance  in  writing  of  this  new  condition, 
the  efllort  to  change  the  original  proposition 
has  failed,  and  no  contract  has  been  made. 
If  this  last  clause  of  the  deed  thus  qualified 
the  first,  it  would  work  a  change  as  to  the 
time  of  payment  of  the  purchase  money  and 
delivery  of  the  deed.  It  would  also  designate 
a  place  of  payment  as  to  which  the  options 
are  silent  The  bill  avers,  as  the  reason  for 
requesting  delivery  on  the  28th  day  of  Jime, 
that  the  plalntillf  had  similar  options  upon 
the  coal  underlying  several  other  tracts  of 
land  in  the  neighborhood  of  those  owned  by 
the  defendant,  and  desired  to  close  them 
all  on  the  same  day;  it  being  his  purpose 
to  obtain  an  aggregate  of  1,000  or  1,200 
acres  of  coal  In  a  body.  While  this  aver- 
ment is  not  important,  it  well  Illustrates  the 
fact  that  such  a  request  may  be  added  to  an 
acceptance  for  a  good  purpose,  and  it  does 
not  necessarily  indicate  an  intention  to 
change  the  terms  of  the  proposed  contract 
The  plaintiff  desired  the  land,  and  was  will- 
ing to  take  it  and  pay  for  it  He  preferred 
to  close  all  the  options  on  the  same  day, 
and  therefore  added  this  request  Suppose 
he  had  on  one  day  put  the  first  part  of  the 
notice  in  writing,  and  sent  it  to  the  defend- 
ant That  would  have  closed  the  contract 
undoubtedly.  Then  suppose  on  the  next  day 
he  had  written  a  request  that  the  perform- 
ance be  delayed  until  the  28th  of  June.  That 
would  not  have  been  a  repudiation  of  the 
contract  It  would  have  been  a  mere  request 
for  an  extension  of  time.  The  defendant 
could  not  have  treated  the  contract  as  broken 
for  that  reason.  He  could  have  enforced  It 
notwithstanding  this  request  The  mere  fact 
that  the  acceptance  and  the  request  are  in 
Juxtaposition,  standing  in  the  same  sentence. 


united  by  a  conjunction,  does  not  change 
their  character  or  legal  sense. 

The  contention  of  counsel  for  appellee  is 
unsupported  by  authority.  "If  an  offer  is 
accepted  as  made,  the  acceptance  is  not  con- 
ditional, and  does  not  vary  from  the  offer, 
because  of  inquiries  whether  the  offerer  will 
change  his  terms,  or  as  to  future  acts^  or 
the  expression  of  a  hope  or  suggestions,  etc." 
9  Oyc.  269.  "Plaintiff  answered  a  proposi- 
tion to  lease,  'I  will  accept  your  offer  to 
lease  to  you  at  |200  per  year  for  three  or 
five  years  as  you  choose.*  Defendant  an- 
swered, 'Make  out  lease  for  place  for  five 
years  at  $200  per  year.'  He  also  said  in  this 
letter  that  he  would  like  to  build  on  a  cook- 
room,  with  privilege  to  remove  it  Plaintiff 
recognized  that  a  lease  for  five  years  ex- 
isted. Held,  these  letters  made  a  lease  and 
the  request  as  to  the  cookroom  did  not  at- 
tach a  condition  to  defendant's  acceptance." 
Oulton  V.  Gilchrist,  92  Iowa,  718,  61  N.  W. 
384.  In  Phillips  v.  Moor,  71  Me.  78,  the  court 
held  that  an  acceptance  coupled  with  a  re- 
quest for  a  modification  is  an  absolute  and 
unconditional  acceptance,  and  closes  the  con- 
tract In  that  case  the  subject  of  the  con- 
tract was  a  lot  of  hay.  The  defendant  of- 
fered 19.50  per  ton  for  part  of  it,  and  $5  for 
the  balance.  The  plaintiff  sent  him  a  pos- 
tal card  in  reply  saying  he  had  hoped  the 
defendant  would  pay  him  $10  for  his  hay  of 
the  best  quality,  and  closed  by  saying,  '"But 
you  can  take  the  hay  at  your  price,  and 
when  you  get  it  hauled  in,  if  you  can  pay  the 
$10.00  dollars,  I  would  like  to  have  you  do 
it,  if  the  hay  proves  good  enough  for  the 
price."  The  defendant,  having  received  this 
card  on  Friday  morning,  made  no  reply,  and 
Stmday  morning  the  hay  was  burned  in  the 
bam.  The  court  held  that  there  was  a  con- 
tract, and  that,  under  the  peculiar  circum- 
stances dispensing  with  actual  delivery, 
which  ordinarily  is  necessary  to  the  passing 
of  title,  the  defendant  was  liable  for  the 
price  of  the  hay.  In  Stephenson  v.  McOlain, 
5  Q.  B.  D.  S46,  the  principle  is  weU  illus- 
trated. The  defendant  had  certain  warrants 
for  iron.  He  wrote  to  plaintiffs,  asking 
whether  they  could  get  him  an  offer  for 
them.  After  some  correspondence  the  de- 
fendant fixed  a  net  cash  price  of  40  shillings 
per  ton,  the  offer  to  hold  good  until  the  fol- 
lowing Monday.  On  the  morning  of  that 
day,  at  9:42,  plaintiff  telegraphed  this  re- 
quest: "Please  wire  whether  you  would  ac- 
cept forty  for  delivery  over  two  months,  or 
If  not  longest  limit  you  could  give."  No 
answer  having  been  received,  the  defendant 
after  receipt  of  this  telegram  and  without 
having  replied  to  it,  sold  the  warrants,  and 
at  1:25  p.  m.  telegraphed  to  the  plaintiffs 
that  he  had  done  so.  Before  the  sending  of 
this  telegram,  the  plaintiffs  found  a  pur- 
chaser for  the  iron,  and  at  1:84  p.  m.  tele- 
graphed the  defendant  stating  that  they  had 
secured  his  price.  The  defendant  refused  to 
deliver  the  Iron,  and  thereupon  the  plaintiffs 
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brought  an  action  against  him  for  nonde- 
livery, and  recovered.  The  court  held  that 
the  inquiry  as  to  whether  the  defendant 
would  modify  the  terms  of  his  offer  was  not 
a  rejection  of  the  offer,  and,  he  not  having 
withdrawn  the  offer  before  the  sale  was  ef- 
fected, a  binding  contract  was  effected  by 
the  acceptance  of  the  plaintiffs  upon  finding 
the  purchaser  at  1:00  p.  m.,  25  minutes  prior 
to  the  sending  of  defendant's  telegram.  The 
ruling  in  that  case  Is  a  very  strong  adjudi- 
cation against  the  contention  of  the  appellee 
here.  The  request  or  suggestion  for  modifi- 
cation of  the  offer  made  before  its  accept- 
ance might  well  have  been  regarded  as  an 
Indication  of  a  purpose  not  to  accept  Here 
the  acceptance  precedes  the  request  for  a 
modification. 

Among  the  cases  relied  upon 'as  authority 
snstainiDg  the  action  of  the  court  in  dismiss^ 
ing  the  bill  is  that  of  Potts  v.  Whitehead,  23 
N.  J.  Bq.  512.  The  report  of  the  case  in  that 
volnme  does  not  set  out  the  fact  fully.  They 
are  given  at  laigth  in  20  N.  J.  Eq.  (5  O.  B. 
Green)  55.  There  it  is  shown  that  the  offer 
was  such  that  an  unqualified  acceptance  of 
it  would  not  have  constituted  a  contract,  for 
the  offer  and  acceptance  would  have  left 
open  to  further  negotiation  important  ele- 
ments of  the  contract  In  that  case  the  de- 
fendant signed  a  paper  embodying  an  offer  to 
sell  certain  land  in  consideration  of  |20  per 
acre;  $500  of  the  price  to  be  paid  on  the 
execution  of  a  deed,  and  the  balance  to  be 
secured  by  a  mortgage  on  the  land,  with  in- 
terest at  6  per  cent  When  the  deferred  pay- 
ments of  the  purchase  money  should  become 
due  was  not  stated,  and  this  paper  and  the 
alleged  acceptance  did  not  fix  any  time.  If 
the  latter  had,  it  would  not  have  been  bind- 
ing, unless  assented  to  by  the  defendant 
This  was  one  ground  of  the  decision  of  the 
chancellor,  holding  that  there  was  no  con- 
tract The  alleged  acceptance  said:  "Have 
twice  attempted  the  tender  of  the  first  pay- 
ment of  ^00.00  upon  the  agreement  made 
between  us  on  the  7th  of  December  last  I 
will  meet  you,"  etc,  **•  •  •  when  I  shall 
be  ready  to  make  tender  of  the  money  and 
execute  the  proper  agreements  thereupon." 
This  acceptance  did  not  say,  as  does  the  one 
under  consideration  here,  that  the  plaintiff 
would  take  the  property  in  accordance  with 
the  terms  of  the  agreement  He  said  he 
would  pay  $500  upon  the  agreement  and  exo- 
cnte  the  proper  agreements  thereupon.  There 
Is  scarcely  a  resemblance  between  the  two 
papers.  What  was  meant  by  "proper  agree- 
ment," the  court  had  no  means  of  knowing. 
He  might  have  meant  such  agreements  as 
were  Just  and  fair,  or  such  as  the  offer  indi- 
cated. The  paper  was  indefinite  and  amblg- 
nous.  Respecting  it,  the  chancellor  said: 
**It  doubtless  might  fairly  be  Inferred  from 
this  letter  that  the  complainant  intended  to 
accept  the  offer  in  some  way,  and  expected 
to  enter  into  an  agreement  for  the  purchase 


of  this  property,  at  the  price  fixed,  but  he 
did  not  bind  himself  so  to  do." 

Another  case  relied  upon  Is  Sawyer  v. 
Brossart  67  Iowa,  678»  25  N.  W.  876,  56  Am. 
Rep.  371.  In  that  case  the  defendant,  a  resi- 
dent of  Los  Angeles,  Gal.,  offered  for  sale, 
by  letter,  two  busiaess  rooms  in  Iowa  City, 
saying  to  the  plaintiff:  "You  can  have  that 
building  for  thirty-five  hundred '  dollars,  or 
the  two  for  $5,000.  Let  me  hear  from  you  at 
once."  The  alleged  acceptance  was  by  tele- 
gram from  Iowa  City,  saying:  "Accept  your 
offer  for  two  buildings  at  five  thousand  dol- 
lars. Money  at  your  order  at  First  National 
Bank  here."  The  court  held  that  the  de- 
fendant "was  entitled,  under  his  offer,  to 
have  the  money  paid  to  him  at  his  place  of 
residence,  and  to  deliver  the  deed  there,  and 
that,  as  the  acceptance  of  plaintiff  was  •not 
an  acceptance  of  the  offer  as  made,  it  did 
not  bind  B.,"  the  plaintiff.  It  is  to  be  noted 
here  that  the  plaintiff  did  not  request  permis- 
sion to  pay  the  money  Into  the  bank  to  the 
defendant's  credit  at  Iowa  City,  but  said,  in 
effect,  that  the  money  had  been  paid  there 
to  his  credit  Therefore  the  payment  Into 
the  bank  at  Iowa  City  was  made  a  part  of 
the  acceptance.  By  such  payment  and  no- 
tice, plaintiff  attempted  to  add  a  new  condi- 
tion to  the  contract  proposed,  which  was  si- 
lent as  to  the  place  of  payment,  and  there- 
fore, in  law,  contemplated  payment  at  Los 
Angeles.  It  was  not  an  unqualified  accept- 
ance, coupled  with  a  request  for  permission 
to  pay  at  Iowa  Olty.  Corcoran  v.  White,  117 
111.  118»  7  N.  E.  525,  57  Am.  Rep.  858^  does 
not  support  the  position  taken  by  the  appel- 
lee. The  letter  purporting  to  be  an  accept- 
ance said  the  party  would  accept  the  offer, 
provided  the  title  was  perfect  It  further 
said:  "I  will  call  at  your  office  Monday  at 
10  o'clock,  at  which  time  I  can  get  the  ab- 
stract and  have  It  examined."  The  common 
sense  of  this  letter  was  that  the  writer  had 
not  accepted,  and  would  not  accept  if  he  did 
not  find  the  title  perfect  In  Coffin  v.  Port- 
land (C.  C.)  43  Fed.  411,  relating  to  an  at- 
tempted sale  of  bonds,  the  letter  said:  "We 
will  take  your  •  •  •  bonds  •  •  •  at 
par,  you  to  furnish  us  written  opinion  of 
your  city  attorney  as  to  legality  of  bonds, 
certified  copy  of  council  proceedings  and  or- 
dinance, certified  statement  of  your  city 
debts,  assessed  value  of  your  taxables,  prob- 
able real  value,  the  amount  of  your  debt,  and 
your  present  approximate  population."  Aft- 
er putting  upon  its  minutes  an  acceptance 
of  this  proposition  to  purchase,  the  council 
passed  a  resolution  rescinding  what  the  reso- 
lution called  a  contract,  and  accepted  the 
proposition  of  another  person  for  tl^e  same 
bonds.  The  court  says  in  its  opinion:  "It  is 
more  reasonable  to  regard  the  proposition  of 
the  plaintiffs  in  this  respect  as  being  condi- 
tional, and  the  acceptance  of  it  as  being  up- 
on the  same  condition.  This  being  so,  the 
plaintiffs,  of  course,  have  no  right  of  action.**^ 
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What  is  meant  by  this  is  that  there  had  not 
been,  in  fact,  any  proposition  to  buy,  or  ac- 
ceptance of  such  proposition.  The  plaintiffs 
were  simply  considering  the  adYlsabllity  of 
purchasing,  and,  in  the  exercise  of  prudence, 
desired  to  examine  all  the  proceedings  relat- 
ing to  the  issue  before  making  an  unquali- 
fied proposition  to  buy.  There  is  nothing  in 
that  case  that  seems  to  have  any  bearing 
upon  the  question  under  consideration  here. 

Three  cases  referred  to  in  one  of  the  briefs 
for  appellee  are,  in  all  material  respects, 
alike.  They  are  Robinson  v.  Weller  (Ga.)  8 
S.  E.  449;  Northwestern  Iron  Co.  v.  Meade,  94 
Am.  Dec.  557;  and  Egger  v.  Nesbitt  (Mo.)  27 
S.  W.  885,  43  Am.  St  Rep.  596.  They  enun- 
ciate the  proposition  that  an  acceptance  of  an 
offer  to  sell  land,  but  fixing  a  different  place 
for*the  delivery  of  the  deed  and  payment  of 
the  money  than  the  residence  of  the  offerer, 
or  the  place  named  in  the  offer,  is  not  an  un- 
conditional acceptance,  so  as  to  bind  the  sel- 
ler. This  is  asserted  by  several  cases.  Gil- 
bert V.  Baxter,  71  Iowa,  827,  82  N.  W.  364; 
Langellier  v.  Schaefer,  36  Minn.  861,  81  N. 
W.  690.  But  they  are  all  cases  arising  upon 
loose,  informal  correspondence,  making  it 
necessary  to  look  to  the  whole  of  each  paper 
to  ascertain  the  true  meaning  and  intent  of 
the  parties.  None  of  the  letters  relied  upon 
as  acceptances  said  an  offer  was  accepted  in 
accordance  with  Its  terms,  or  that  the  prop- 
erty would  be  taken  according  to  the  terms 
of  the  letter  of  proposal.  In  none  of  them 
was  the  word  "request"  used,  after  language 
of  unequivocal  and  definite  acceptance,  as 
in  this  case.  In  Robinson  v.  Weller  the  re- 
ply said:  "Offer  accepted.  Money  ready; 
send  deeds  at  once."  In  N.  W.  Iron  Go.  v. 
Meade,  the  letter  said:  "If  this  is  the  very 
best  offer  you  can  make,  you  may  properly 
execute  the  within  deed,"  etc.  In  Bgger  ▼. 
Nesbitt  the  reply  said:  "I  will  accept  your 
proposition,  with  the  understanding  that  you 
will  deliver  to  me  all  papers,"  etc.  Owing 
to  the  distinctions  pointed  out,  these  prece- 
dents are  not  regarded  as  applicable  or  con- 
trolling in  the  present  case. 

Moreover,  the  reasoning  in  some  of  these 
cases  is  not  entirely  satisfactory.  Nor  does 
it  seem  to  accord  with  principles  announced 
in  Watson  v.  Coast,  35  W.  Va.  463,  14  S.  K. 
249.  If  a  man  says,  "I  accept  your  offer," 
that  makes  a  contract  It  assents  to  all  the 
terms  of  the  offer.  What  more  is  necessary? 
There  is  a  complete  aggregatio  mentiunL 
The  acceptance  conforms  to  the  offer  in 
every  particular.  How  can  a  mere  request, 
relating  not  to  the  making  of  the  contract, 
but  to  its  performance,  be  deemed  to  change 
It?  Would  the  acceptor  be  permitted  to  ex- 
cuse himself  from  performance  on  the  ground 
of  such  request?  No  precedent  of  tliat  kind 
has  been  found.  They  are  all  cases  in  which 
the  proposer,  desiring  to  escape  from  the 
consequences  of  his  offer,  because  somebody 
else  has  proposed  a  higher  price  than  the 
Srst  asked,  seeks  to  repudiate  the  transaction 


and  sell  to  the  other  party.  Property  rights 
are  sacred,  and  should  be  well  guarded  by 
the  law;  but,  when  a  man  has  deliberately 
made  a  fair  contract  of  sale,  he  ought  not  to 
be  permitted  to  avoid  it  on  some  flimsy  pre- 
text, in  order  to  avail  himself  of  a  better 
bargain.  Time  and  place  of  payment,  when 
not  mentioned  in  an  accepted  offer,  are  fixed 
by  law,  and  are  matters  of  performance,  car- 
rying out  the  contract — a  thing  wholly  dis- 
tinct and  separate  from  the  making  of  the 
agreement  If,  contemporaneously  with  or 
subsequent  to  the  making  of  the  contract; 
either  party  suggest,  request,  or  propose  a 
time,  place,  or  mode  of  performance  different 
from  that  agreed  upon,  that  does  not  of  it- 
self effect  such  change,  nor  does  it  cause  a 
breach,  giving  right  of  action  or  resdssldn 
to  the  other  party.  Swlger  v.  Hayman  et 
al.  (decided  at  this  term)  48  S.  B.  839.  Ei- 
ther can  compel  the  other  to  perform  the 
contract  as  made.  He  may  ignore  the  sug- 
gested, requested,  or  proposed  alteration  of 
or  deviation  from  the  contract,  as  to  the  per- 
formance thereof.  Watson  v.  Coast,  36  W. 
Va.  463,  14  S.  E.  249.  But  if  the  suggested 
departure  In  performance  is  not  accompanied 
by  a  declaration  of  unqualified  and  uncon- 
ditional acceptance  of  the  offer,  it  would  be 
otherwise,  of  course.  Some  of  the  cases 
here  referred  to  disclosed  such  acceptance, 
and  others  did  not  The  former  do  not  har- 
monize with  the  principles  enunciated  by 
this  court,  and  the  latter  do. 

As  much  weight  is  accorded  to  the  use  of 
the  word  "request"  here,  and  some  of  the 
books  say  that  if  a  request  for  a  modifica- 
tion be  made,  it  Is  deemed  a  rejection  of  the 
proposal,  a  case  illustrating  this  rule  will  be 
noticed.     It  is  Burmester  &  Go.  v.  Phillips 

6  Co.  (C.  a)  25  Fed.  805.  Burmester  &  Co., 
of  Charleston,  8.  C.,  on  the  14th  day  of 
March,  1885,  wrote  Phillips  ft  Co.,  of  Fred- 
ericksburg, Va.,  as  follows:  **On  receipt  of 
letter  [you]  can  ship  us  a  cargo  of  10  or 
15,000  bushels  choice  dry  Rappahannock 
white  com,  at  51  cents,  free  on  board,  freight 

7  cents  a  bushel."  Phillips  &  Go.  did  not 
have  the  com,  but  on  the  16th  of  the  same 
month  they  replied  that  they  were  endeavor- 
ing to  get  it  On  the  20th  they  wrote  that 
they  could  get  it  at  the  price,  and  were  then 
endeavoring  to  secure  a  vessel  to  carry  it 
at  seven  cents.  On  March  23d,  Burmester  A 
Co.  wrote  that  they  hoped  Phillips  &  Co. 
would  succeed  in  getting  a  vessel  promptly, 
and  gave  some  directions  about  ship's  pa- 
pers. On  the  30th  Phillips  &  Go.  wrote  that 
they  hoped  to  succeed  in  getting  a  vessel* 
and,  if  so,  would  observe  the  direction  about 
shlp*s  papers.  On  April  4th  Phillips  ft  Co. 
notified  Burmester  ft  Co.  by  wire  that  they 
had  succeeded  in  getting  a  vessel,  and  that 
as  soon  as  she  arrived  at  the  landing  they 
would  advise,  and  that  they  would  send  a 
letter  giving  particulars.  T6  this  Burmester 
ft  Go.  replied  by  letter  of  April  4th  that 
thoy  were   awaiting   letter's   arrival   as  to 
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particulan.  On  April  9th  Phillips  &  06. 
reported  that  the  Teasel  had  arrived,  and 
wonld  be  ready  to  receive  the  cargo  on  the 
following  Saturday,  and  that  they  would 
draw  for  the  cargo  at  sight,  without  grace, 
etc.  To  this  Burmester  &  Oo.  made  no  re- 
ply. On  April  11th  Phillips  &  Co.  tele- 
graphed as  follows:  "Not  hearing  from  you, 
we  have  resold  the  cargo  of  corn."  Burmes- 
ter &  Oo.  telegraphed  back  that  they  had  not 
canceled  the  order,  and  would  expect  cargo 
as  ordered.  Burmester  &  Go.  afterwards 
sued,  and  the  court  held  as  follows:  *'The 
letter  and  telegram  of  the  4th  of  April  were 
a  new  proposal,  and  that  the  failure  of  the 
Charleston  house  to  answer  before  the  11th 
prevented  the  meeting  of  minds  necessary 
to  a  contract,  so  that  there  was  no  contract, 
and  defendants  were  at  liberty  to  resell." 
In  the  opinion  the  court  applied  general  prin- 
ciples, expressed  as  follows:  *'If  a  condi- 
tion be  affixed  by  the  party  to  whom  the 
offer  Is  made,  or  any  modification  or  change 
In  the  offer  be  requested,  this  constitutes, 
in  law,  a  rejection  of  the  offer,  and  a  new 
proposal,  equally  ineffectual  to  complete  the 
contract  until  assented  to  by  the  first  pro- 
poser." In  the  light  of  the  facts  in  that 
case  as  above  stated,  the  proposition  is  sound 
and  applicable.  Instead  of  accepting  Bur- 
mester &  Co.*s  proposition  for  an  immediate 
shipment,  Phillips  &  Co.  announced  their  in- 
ability to  do  so,  and  made  a  counter  proposi- 
tion to  obtain  and  ship  the  com  later.  This 
was  a  request  for  a  new  contract,  different 
from  the  one  first  proposed.  The  court  held 
that  to  be  a  rejection  of  the  first  proposi- 
tion. It  being  a  new  proposal  on  the  part 
of  Phillips  &  Co.,  not  accepted  by  Burmes- 
ter &,  Co.,  but  treated  with  silence,  there  was 
no  contract  between  the  parties.  There  was 
no  pretense  of  an  acceptance  of  the  original 
proposal  of  purchase. 

This  somewhat  lengthy  review  of  the  aa- 
thorities  bearing  upon  the  question  seems  to 
establish  the  following  propositions:  First, 
a  request  for  a  change  or  modification  of  a 
proposed  contract,  made  before  an  accept- 
ance thereof,  amounts  to  a  rejection  of  it; 
second,  a  mere  inquiry  as  to  whether  the 
proposer  will  alter  or  modify  Its  terms,  made 
before  acceptance  or  rejection,  does  not 
amount  to  a  rejection,  and,  if  the  offer  be  not 
withdrawn  before  acceptance  made  within  a 
reasonable  time,  the  offer  becomes  a  binding 
contract;  third,  a  request,  suggestion,  or 
proposal  of  alteration  or  modification,  made 
after  unconditional  acceptance,  and  not  as- 
sented to  by  the  opposite  party,  does  not  af- 
fect the«contract  put  in  force  and  effect  by 
the  acceptance,  nor  amount  to  a  breach  there- 
of, giving  right  of  rescission;  fourth,  ac- 
ceptance of  a  formal  and  carefully  prepared 
oxitlon  of  sale  of  land,  within  the  time  by 
it  allowed,  and  according  to  its  terms,  al- 
though accompanied  by  a  request  for  a  de- 
parture from  Its  terms  as  to  the  time  and 
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place  of  performance.  Is  an  unconditional 
acceptance,  and  converts  the  option  into  an 
executory  contract  of  sale,  provided  the  re- 
quest be  not  so  worded  as  to  limit  or  qualify 
the  acceptance. 

The  bill  alleges  a  verbal  acceptance  of 
both  options  at  the  time  of  delivery  of  the 
acceptance  In  writing,  and  a  verbal  agree- 
ment extending  the  time  of  performance  un- 
til June  28th.  These  allegations  have  pro* 
yoked  a  good  deal  of  argument  on  the  sub- 
ject of  extensions  of  time  of  performance 
and  alterations  of  written  contracts  by  parol 
agreement.  The  conclusion  above  indicated 
renders  it  unnecessary  to  go  into  these  ques- 
tions, or  to  examine  the  authorities  cited  as 
bearing  upon  them. 

Our  conclusion  is  that  the  acceptance  in 
writing  of  the  second  proposal  is  uncondi- 
tional, and  converts  the  proposal  into  a  bind- 
ing contract  The  other  option  does  not  re- 
quire the  acceptance  to  be  in  writing.  It 
was  verbally  accepted,  and  that  Is  sufficient, 
when  the  option  does  not  require  a  written 
acceptance.  Weaver  v.  Burr,  31  W.  Va.  736, 
8  S.  B.  748,  3  L.  R.  A.  94;  Watson  v.  Coast, 
35  W.  Va.  463,  14  S.  B.  249;  Barrett  v.  Mc- 
Allister, 33  W.  Va.  745,  11  S.  E.  220;  Creigh 
V.  Boggs,  19  W.  Va.  240;  Capehart  v.  Hale, 
6  W.  Va.  547. 

For  the  foregoing  reasons,  the  decree  com- 
plained of  is  reversed,  the  demurrer  over- 
ruled, and  the  cause  is  remanded  for  fur- 
ther proceedings. 

(108  Va.  20S) 

VIRGINIA  &  8.  W.  RT.  00.  v.  BAILEY. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

23,  1904.) 

ICAOTEB  ANO  8EBVANT— BAILBOADS— nSEMAN— 
INJUBIE8— OOUPIiINQ  .CABS— VICE  PRIVClPAJs 
—FELLOW  SEBVANT  -—  ACTIONS  —  PLEADING — 
EVIDENCE— INSTBUCnONS  —  MODIFICATION— 
VEBDICT— APPEAI/tPBEJTTDICIAL  EBBOB. 

1.  In  an  action  for  injuries,  error  In  over- 
ruling an  objection  to  an  answer  was  not  preju- 
dicial where  the  witness  was  afterwards  per- 
mitted to  testify  to  the  same  fact  without  ob- 
jection. 

2.  In  an  action  for  injuries  to  a  railroad  fire- 
man, refusal  to  permit  defendant  to  prove  that 
it  was  not  the  duty  of  a  conductor  to  give  his 
brakeman  any  detailed  instructions  to  go  to 
the  end  of  the  cars  to  which  a  coupling  was  to 
be  made  was  cured  by  an  instruction  that  the 
conductor  was  entitled  to  presume  that  his 
brakeman  was  acquainted  with  the  customary 
method  of  performing  his  duties^  and  that  it 
was  not  the  conductoPs  dnty  to  jprive  the  brake- 
man  special  instructions  with  reference  thereto. 

3.  Where,  in  an  action  for  injuries  to  a  rail- 
road fireman,  the  negligence  charged  with  refer- 
ence to  the  conductor  consisted  in  his  permit- 
ting the  engine  to  approach  cars  to  which 
coupling  was  to  be  made  at  a  dangerous  speed, 
and  that  it  was  his  duty  to  have  such  knowledge 
of  their  situation  as  would  have  enabled  him 
to  make  the  coupling  with  safety,  a  question 
asked  of  a  witness  as  to  whether  it  would  not 
be  the  dntv  of  the  conductor  "to  know  the  exact 
spot  at  which  the  cars  had  been  left  to  which 
he  was  going  back  to  couple"  was  properlv  dis- 
allowed. 
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4.  Where  damages  were  claimed  for  perma- 
Dent  injuries  sustained,  mortality  tables  were 
admissible  to  show  plaintiff's  expectancy. 

5.  In  an  action  for  injnries  to  a  fireman  by 
bein^  thrown  from  his  engine  by  the  impact  in 
makmg  a  coupling,  it  was  proper  to  modify  an 
instruction  that,  if  it  was  the  duty  of  the  brake- 
man  to  go  with  his  lantern  to  the  end  of  the 
car  to  which  the  engine  was  about  to  couple, 
and  that  he  failed  to  go  to  the  end  of  the  car, 
and  that  the  accident  to  plaintiff  resulted  "sole- 
ly" from  such  failure  of  the  brakeman,  the  jury 
should  find  for  the  defendant,  was  properly 
modified  by  the  insertion  of  the  word  quoted, 
where  it  was  also  claimed,  and  the  evidence 
tended  to  prove,  negligence  on  the  part  of  the 
conductor  of  the  train  as  the  proximate  cause 
of  the  injury;  the  latter  being  a  vice  prin- 
cipal as  to  the  fireman,  and  not  his  fellow  serv- 
snt,  as  was  the  brakeman. 

6.  Where  the  negligence  of  the  conductor  of  a 
freight  train,  who  stood  in  the  relation  of  a 
vice  principal  to  the  fireman,  in  connection  with 
the  negligence  of  a  brakeman,  who  was  the  fire- 
man's fellow  servant,  caused  the  latter's  injury, 
the  railroad  was  liable  therefor  as  though  it 
alone  was  blamable. 

7.  In  an  action  for  injuries  to  a  fireman  by 
being  thrown  from  his  cab  by  an  impact  in 
coupling  cars,  an  instruction  that,  if  it  was 
the  conductors  duty  to  know  the  location  of 
the  cars  he  was  about  to  couijle  to,  and  he  did 
not  know  such  location,  yet  if,  under  the  cir- 
cumstances, the  conductor  believed,  and  was  en- 
titled to  believe,  that  the  brakeman  would  be 
with  his  lantern  at  the  end  of  the  car  to  which 
it  was  expected  to  couple,  and,  if  the  brakeman 
had  been  there,  the  accident  would  not  have 
happened,  plaintiff  could  not  recover,  was  prop- 
erly refused,  as  predicated  on  the  concurring 
negligence  of  the  conductor,  a  vice  principal, 
and  of  the  brakeman,  a  fellow  servant 

8.  In  an  action  for  injuries  to  a  fireman  by 
being  thrown  from  his  car  by  the  impact  in 
coupling  cars,  evidence  h^d  to  sustain  a  verdict 
for  plaintiff. 

0.  An  objection  that  the  declaration  in  an  ac- 
tion for  injuries  to  a  servant  was  insufiBcient 
to  support  a  judgment  for  plaintiff  on  the 
ground  that  the  allegations  of  negligence  were 
not  sufficiently  specific  cannot  be  made  for  the 
first  time  on  appeal. 

Error  to  Ck>rporatlon  Conrt  of  Bristol. 

Action  by  D.  H.  Bailey  against  the  Vlr- 
^nia  &  Southwestern  Railway  Company. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendant brings  error.    Afilrmed. 

The  Instructions  referred  to  In  the  opinion 
as  given  are  as  follows: 

On  the  part  of  plaintiff:  "(1)  The  court 
inatmcts  the  jury  that  when  a  person  en- 
ters the  employ  of  a  railroad  company  as 
fireman  he  only  assumes  the  ordinary  and 
usual  risks  that  are  incident  to  such  em- 
ployment 

"(2)  The  conrt  further  instructs  the  jury 
that  the  conductor  in  charge  of  the  train 
upon  -which  plaintiff  was  at  the  time  he  was 
Injured  was  a  superior  officer.  Therefore 
all  other  employes  on  said  train  were  sub- 
ject to  bis  orders. 

"(3)  The  court  instructs  the  jury  that,  if 
they  should  find  for  the  plaintiff,  they  may. 
In  estimating  damages,  take  into  considera- 
tion the  following:  The  physical  and  men- 
tal suffering  of  plaintiff  received  from  his 
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)  injury,  his  loss  of  wages  for  the  time  during 
I  which  he  was  prevented  by  said  injuries 
from  working,  proper  compensation  for  his 
being  unable  because  of  said  Injuries  to  fol- 
low such  a  calling  or  business  as  he  could 
otherwise  have  followed,  and  for  moneys 
expended  by  plaintiff  or  for  which  he  is 
obligated  or  Indebted  for  medical  and  surgi- 
cal attention,  medicines,  nursing,  etc. 

"(4)  The  court  further  Instructs  the  jury 
that  if  they  find  for  the  plaintiff  they  may, 
in  estimating  his  damages,  if  they  believe 
his  injuries  permanent,  also  take  Into  con- 
sideration the  plaintiff's  probable  duration 
of  life,  and  to  show  ttils  they  may  take  into 
consideration  the  standard  mortality  tables 
as  showing  the  probable  duration  of  plain- 
tiff's life  under  all  the  proof  in  this  case,  and 
they  may  also  consider  the  fact  that  plaintiff 
Is  engaged  in  railroad  service,  a  more  hazard- 
ous occupation  than  ordinary  vocations  of 
life. 

"(5)  The  court  Instructs  the  jury  that  the 
plaintiff  had  a  right  to  presume  that  the 
Conductor  of  defendant  company  would  dis- 
charge his  duties  In  a  careful  manner,  and 
in  the  usual  and  ordinary  way." 

On  the  part  of  defendant  tiie  court  gave 
the  following  Instructions: 

'*(!)  The  court  Instructs  the  jury  that  neg- 
ligence on  the  part  of  the  defendant  cannot 
be  presumed  in  this  case;  that  it  must  be 
shown  by  the  plaintiff  by  preponderance  of 
testimony,  otherwise  the  plaintiff  cannot  re- 
cover. 

"(2)  A  servant  entering  the  employment  of 
a  master  assumes  such  risks  as  are  ordi- 
narily incident  to  the  employment  from  caus- 
es open  and  obvious,  the  dangerous  charac- 
ter of  which  he  has  had  the  opportunity  to 
observe;  and  he  must  exercise  reasonable 
care  and  caution  for  his  own  safety  while 
engaged  in  the  master's  service. 

'*(3)  The  court  Instructs  the  jury  that  the 
burden  of  proving  negligence  is  upon  the 
plaintiff,  and  that  negligence  must  be  proved 
by  afiObrmative  evidence,  which  must  show 
more  than  a  probability  of  a  negligent  act; 
that  a  verdict  cannot  be  found  upon  a  mere 
conjecture;  and  that  there  must  be  affirma- 
tive and  preponderating  proof  that  the  in- 
jury here  sued  for  would  not  have  occurred 
except  for  the  negligent  breach  of  some 
duty  which  the  defendant  owed  to  the  plain- 
tiff. 

'*(4)  The  court  instructs  the  jury  that  If 
they  should  believe  from  the  evidence  that 
the  injury  complained  of  resulted  to  the 
plaintiff  as  a  mere  accident  resulting  from 
a  misunderstanding  of  signal  lights  and  not 
resulting  from  negligence  or  fault  on  the 
part  of  the  defendant  or  its  conductor,  they 
must  find  for  the  defendant,  and  this  al- 
though they  may  believe  the  plaintiff  also 
was  free  from  fault 

"(5)  (As  modified.)  The  court  instructs  tlie 
Jury  that  if  they  believe  from  the  evidence 
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that  it  was  tlie  duty  of  W.  B.  Oampben, 
the  brakeman,  nnd^  the  clrcnmBtancea  In 
'Jils  case,  to  have  gone  with  hia  lantern  to 
the  end  of  the  car  to  which  the  engine  waa 
going  to  couple,  and  that  he  failed  to  go  to 
the  end  of  said  car,  and  that  the  accident  to 
plaintiff  resulted  'solely'  from  snch  fallnre 
of  said  brakeman  to  perform  snch  duty»  they 
will  find  for  the  defendant 

"And  so,  likewise,  If  they  belioTe  from 
the  evidence  that  said  brakeman  conld  have 
prevented  said  accident  by  giving  a  signal 
to  the  approaching  train  to  slow  down  or 
stop,  and  that,  under  the  drcnmstances  in 
this  case,  it  was  his  duty  to  have  given 
snch  signal,  and  that  he  failed  to  give  focb 
signal,  and  that  the  accident  complained  of 
was  'solely*  the  result  of  snch  faUure,  they 
will  find  for  the  defendant 

**W  The  jury  are  further  instmcted  that 
the  conductor  in  this  case  had  the  right  to 
presume  that  his  brakeman  Campbell  was 
acquainted  with  the  usual  and  customary 
method  of  performing  his  duties,  and  it  was 
not  the  duty  of  said  conductor  to  give  him 
special  instructions  with  reference  thereto. 

"(7)  The  court  further  instructs  the  Jury 
that,  although  they  may  believe  from  the 
evidence  that  the  defendant  was  guilty  of 
negligence,  yet  if  they  believe  from  the  evi- 
dence that  the  plaintiff  was  also  guilty  of 
negligence,  and  that,  but  for  the  negligence 
of  the  latter,  the  accident  would  probably 
not  have  occurred,  they  will  find  for  the  de- 
fendant** 

The  court  on  its  own  motion,  charged: 

'•The  court  instructs  the  Jury  that  if  they 
believe  from  the  evidence  that  in  attempting 
to  make  the  coupling  at  the  time  of  the  ac- 
cident the  engine  approached  and  struck  the 
cars  at  a  greater  rate  of  speed  than  reason- 
ably safe  and  proper,^  and  that  by  reason 
thereof  the  plaintiff,  without  faylt  on  his 
part  was  thrown  from  his  place  and  in- 
jured, and  they  shall  further  believe  the  ac- 
cident was  caused  by  the  negligence  of  Con- 
ductor Brown,  or  by  the  concurrent  negli- 
gence of  Conductor  Brown  and  Brakeman 
Campbell,  they  shall  find  for  the  plaintiff; 
and,  on  the  other  hand,  if  they  believe  from 
the  evidence  that  the  accident  was  caused 
solely  by  the  negligence  of  Brakeman  CamxK 
bell,  he  is  a  fellow  servant  of  the  plaintiff, 
and  there  can  be  no  recovery." 

And  the  court  also  gave  to  the  Jury  the 
instructions  above  set  out  and  asked  for  by 
the  defendant  numbered,  respectively,  1,  2, 
3,  4,  6,  and  7,  and  refused  to  give  instruction 
No.  8  asked  for  by  defendant  and  gave  in- 
struction No.  5  asked  for  by  defendant  after 
having  modified  the  same  by  inserting  the 
word  "solely"  in  the  first  paragraph  thereof 
between  the  words  "plaintiff  resulted"  and 
the  words  "from  snch  failure,*'  and  by  in- 
serting the  word  "solely**  in  the  second  para- 
graph thereof  after  the  words  "complained 
of  was"  and  before  the  words  '*the  result  of 
such  failure.'* 


Peters  ft  Lavinder,  A.  H.  Blancharrt,  and 
Wm.  F.  Rhea,  for  plaintiff  in  error.  Bullitt 
ft  Kelly  and  D.  D.  Hull,  for  defendant  in  er- 
ror. 

KEITH,  P.  D.  H.  Bailey,  the  plaintiff  in 
the  court  below,  was  a  locomotive  fireman 
in  the  freight  train  service  of  the  Virginia  ft 
Southwestern  Railway  Company.  On  the 
16th  day  of  April,  1908,  the  crew  to  which  he 
belonged  started  from  Bristol  to  Big  Stone 
Qap,  and  arrived  at  Clinchport,  an  inter- 
mediate point  some  time  during  the  night  of 
that  day.  At  Clinchport  the  crew  received 
orders  to  shift  some  cars  which  were  stand' 
ing  on  a  siding.  The  engine  and  tender 
were  accordingly  cut  loose  from  the  train  at 
the  depot  and  all  of  the  crow  except  the 
fiagman  went  with  the  engine  to  do  the 
shifting. 

The  switch  is  situated  several  hundred 
yards  west  of  the  depot,  and  at  the  point 
of  the  switch  there  is  1l  railroad  bridge,  on 
the  main  line,  over  Stock  creek.  This  bridge 
is  263  feet  long.  Its  eastern  end  is  about 
777  feet  from  the  depot  and  its  western 
end  is  482  feet  from  the  point  (tf  the  switch. 
The  total  distance  from  the  depot  to  the 
switch  is  1,522  feet  The  bridge  is  about 
28  feet  high  at  its  highest  point  Upon  this 
switch  there  was  a  train  of  cars,  about  20 
in  number.  The  purpose  of  the  switching 
to  be  done  by  the  crow  was  to  change  the 
position  of  these  cars  so  as  to  place  one  of 
them,  which  stood  near  the  west  end  of  the 
cars,  on  the  switch  track,  to  the  rear,  or 
east  end,  in  position  tp  be  loaded.  To  ac- 
complish this  change  of  position,  all  the 
cars  on  the  switch  had  to  be  moved  and 
placed  on  the  main  line  near  the  depot  and 
then  replaced  on  the  siding. 

After  placing  the  car  which  was  to  be  set 
on  the  rear  end  of  the  switch  next  to  the 
engine,  the  crew  proceeded  to  remove  the 
remaining  cars  from  the  switch,  and  put 
them  down  on  the  main  line  below  the  point 
of  the  switch.  From  the  point  of  the  switch 
on  the  main  line  to  the  other  end  of  the 
switch  was  a  downgrade,  so  that  all  of  the 
cars  could  not  be  brought  out  at  once,  but 
several  pulls  had  to  be  taken  at  them.  At 
first  about  eight  or  ten  cars  were  brought  out 
and  placed  on  the  main  line.  Conductor 
Brown  was  actively  engaged,  taking  the  full 
part  of  a  trainman,  while  this  was  being 
done,  and  it  appeara  that  he  attended  to 
opening  and  shutting  the  switch,  while 
Brakeman  Campbell  rode  on  the  cars  and 
uncoupled  them  on  the  main  line,  cutting 
them  off  on  this  first  pull  between  the  car 
next  to  the  engine  and  the  balance  of  the 
cars.  Then,  holding  on  to  the  car  next  to 
the  engine,  they  went  back  into  the  switch, 
and  brought  out  another  set  of  cars,  which 
were  pushed  down  on  the  main  line  below 
the  switch,  Campbell  again  cutting  them  off 
so  as  to  leave  the  car  next  to  the  engine  still 
coupled  thereto.    When  they  had  cleared  the 
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switch,  they  dropped  the  car  which  they  had 
been  holding  on  to  down  on  the  far  end  of 
the  switch  track,  and  then  proceeded  to  re- 
place the  other  cars  back  on  the  siding. 
AXter  they  had  replaced  all  the  cars  except 
those  first  brought  ont,  which  would  conse- 
quently be  the  last  put  in.  Just  before  start- 
ing back  with  the  engine  and  tender  from 
the  switch  track  for  this  last  pull  froiQ  the 
main  line,  a  conversation  occurred  between 
Brown  and  Campbell,  as  to  the  substance  of 
which  there  is  a  difference  between  them, 
and  which  was  not  heard  by  the  engineer  or 
fireman.  Brown  says  that  he  either  told 
Campbell,  or  that  Campbell  suggested  to  him, 
that  he  (Campbell)  would  go  across  to  the 
cars  on  the  main  line  if  Brown  would  take 
the  engine  around,  and  that  the  two  reached 
this  understanding.  Campbell  says  that  he 
told  Brown  he  would  go  across  the  bridge- 
way  (a  foot  bridge  across  Stock  creek  be- 
tween the  main  line  and  the  switch)  to  the 
main  line,  and  seeflf  all  the  cars  standing 
there  were  coupled  together,  and  that  this 
understanding  was  reached  between  them. 
At  any  rate,  Campbell  did  go  across  to  the 
main  line,  and  Brown  did  cut  the  engine  and 
tender  loose,  go  up  to  the  switch,  out  on  the 
main  line,  and  back  down  on  the  main  line 
with  the  engine  and  tender  for  the  last  draft 
of  cars.  Campbell,  who  had  ridden  the  cars, 
had  cut  the  engine  and  one  car  loose  when 
the  first  draft  had  been  placed  on  the  main 
line.  In  cutting  them  off  it  so  happened  that 
they  were  left  partly  on  and  partly  off  of 
the  bridge,  two  gondola  cars  and  half  of  a 
box  car  projecting  out  on  the  bridge,  and  the 
balance  of  the  draft  coupled  thereto  stand- 
ing east  of  the  bridge.  As  Brown  went  back 
for  the  last  draft  of  cars,  he  rode  on  the  rear 
end  of  the  tender,  for  the  purpose  of  giving 
the  engineer  signals  for  the  coupling,  and, 
as  he  claims,  expected  to  find  Campbell  at 
the  end  of  the  cars  with  his  light.  He  saw 
Oampbeirs  light  at  the  end  of  the  bridge, 
and  did  not  signal  the  engineer  to  slow  down 
until  he  got  close  enough  to  see  the  end  of 
the  gondola  by  the  light  which  he  himself 
carried  in  his  hand;  in  other  words,  he  reach- 
ed the  end  of  the  cars  in  a  shorter  distance 
by  the  length  of  two  gondolas  and  half  a 
box  car  than  he  expected.  The  engineer,  in 
moving  the  engine,  was  being  guided  by  the 
signals  given  him  from  Brown's  lamp,  and 
was  also  being  influenced  in  the  speed  at 
which  he  wits  running  by  the  position  of 
Campbeirs  light,  although  his  statements  and 
Brown's  upon  this  subject  do  not  entirely 
correspond.  It  seems,  however,  that  the  cars 
were  closer  to  the  engine  and  tender  than 
either  Brown  or  the  engineer  supposed,  and, 
notwithstanding  Brown's  signal  to  the  engi- 
neer immediately  upon  discovering  them,  the 
coupling  was  made  at  a  greater  rate  of  speed 
than  would  have  been  used  had  they  known 
the  exact  location.  The  automatic  coupling 
was  made  successfully,  nothing  was  broken, 
and  neither  the  brakeman,  conductor,  nor 


engineer  thonght  that  anything  very  nnnsuai 
had  happened.  The  plaintiff  testifies,  how- 
ever, that  he  was  standing  on  his  side  of  the 
engine,  looking  for  signals,  and  getting  ready 
to  fire  his  engine,  and  not  expecting  the  coup- 
ling to  be  made;  and  that  when  the  engine 
and  cars  came  together  he  was  knocked  out 
of  the  engine,  and  fell  to  the  bottom  of  the 
bridge,  landing  in  the  creek,  and  sustaining 
severo  injuries.  The  fact  that  he  had  fallen 
was  not  discovered  by  any  of  the  crew  until 
they  had  gone  back  over  the  switch  with  the 
last  draft  of  cars. 

From  this  statement  of  facts  it  will  be 
seen  that  the  real  point  in  controversy  is 
whether  or  not  Brown,  the  conductor,  knew, 
or  ought  to  have  known,  the  position  of  the 
cars  to  which  he  was  to  couple  the  engine, 
and  whether  or  not  the  rate  of  speed  at 
which  the  engine  was  moving  under  his  di- 
rection was  such  as  to  constitute  negligence. 

The  jury  rendered  a  verdict  for  the  plain- 
tiff, which  the  court  refused  to  set  aside,  and, 
the  defendant  in  the  court  below  (plaintiff  in 
error  here),  the  Virginia  &  Southwestern 
Railway  (Company,  having  obtained  a  writ 
of  error,  assigns  the  following  grounds  for 
the  reversal  of  that  judgment: 

The  plaintiff  was  asked,  as  a  witness  in 
his  own  behalf: 

'*Q.  If  the  coupling  had  been  made  in  the 
usual  or  ordinary  way,  would  you  or  would 
you  not  have  been  thrown  from  the  cab? 

*'A.  No,  sir;  if  they  had  been  coupled  In 
the  right  manner,  I  would  not  have  been 
thrown  out." 

To  this  question  and  answer  there  was  a 
general  objection,  which  the  court  overruled. 
It  is  claimed  in  the  petition  tliat,  while  the 
objections  relied  upon  do  not  appear  in  the 
record,  the  question  and  answer  were  wholly 
inadmissible  for  any  purpose. 

It  may  be  that  the  question  is  obnoxious 
to  the  ob/ection  that  it  is  a  leading  one,  and 
that  the  answer  expresses  the  opinion  of  the 
witness,  and  not  a  fact.  Without  deciding 
whether  or  not  either  of  these  objections  is 
well  taken,  or  whether.  In  any  event,  it 
would  constitute  roversible  error,  we  shall 
content  ourselves  with  calling  attention  to 
the  fact  that  at  another  point  In  the  testi- 
mony of  the  plaintiff  this  question  was  asked 
him: 

"Q.  How  did  they  throw  you? 

'*A.  I  went  out  head  foremost  It  was  an 
unusual  lick.  If  it  had  been  hit  by  a  lick 
that  cars  ought  to  be  coupled,  it  wouldn't 
have  thrown  me.  I  had  hold,  and  was  look- 
ing out  for  it,  and  always  did  look  out  for 
anything  like  that  when  we  was  shifting." 

This  question  and  answer  were  not  object- 
ed to,  so  that,  if  the  error  under  cousldera- 
tion  was  sustained,  there  would  still  be  ev- 
idence in  the  record  covering  the  identical 
point  to  which  no  objection  was  made. 

Objection  is  also  made  to  the  ruling  of  the 
court  refusing  to  allow  the  plaintiff  in  error 
to  prove  by  the  witness  Brown  that  It  was 
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not  his  duty,  as  conductor,  to  give  bis  brake- 
man,  Campbell,  any  detailed  instruetioii 
about  going  to  the  end  of  the  cars  to  which 
the  coupling  in  question  was  to  be  made; 
and  a  like  offer  of  proof  which  occurs  in  the 
testimony  of  the  witness  McCue,  which  was 
also  rejected  by  the  court 

If  the  refusal  to  permit  plaintiff  in  error 
to  introduce  the  evidence  referred  to  was 
erroneous,  the  error  was  cured  by  instruc- 
tion 6  given  at  the  instance  of  plaintiff  in  er- 
ror, in  which  the  court  told  the  Jury  that  the 
conductor  had  the  right  to  presume  that  his 
brakeman,  CSampbell,  was  acquainted  with 
the  usual  and  customary  method  of  perform- 
ing his  duties,  and  it  was  not  the  duty  of 
the  conductor  to  give  him  special  instruc- 
tions with  reference  thereto.  The  plaintiff  in 
error  could  not  have  been  prejudiced  by  the 
ruling  of  the  court  excluding  evidence  tend- 
ing to  show  that  it  was  not  the  duty  of  the 
conductor  to  do  a  particular  act,  when  the 
I>olnt  was  covered  by  an  instruction  of  the 
court  which  states  that,  as  a  matter  of  law, 
no  such  duty  devolved  upon  him.  We  re- 
-frain  from  any  expression  of  opinion  upon 
either  ruling  of  the  court  involved  In  this 
assignment  of  error,  except  to  observe  that 
in  the  result  there  was  clearly  no  prejudice 
to  the  plaintiff  in  error. 

Another  objection  taken  to  the  exclusion 
of  testimony  is  to  the  refusal  of  *the  court  to 
permit  McCue,  "an  experienced  railroad 
man,"  to  prove  that  it  was  not  the  duty  of 
the  conductor  to  know  exactly  where  the 
cars  were  left  that  were  being  shifted. 

There  had  been  direct  evidence  that  it  was 
the  duty  of  the  conductor  to  know.  It  was 
proved  that  the  company  has  no  rule  upon 
the  subject;  and  McCue  was  expected  to  tes- 
tify ftom  his  general  information  with  re- 
spect to  the  operation  of  other  roads.  He 
was  asked  this  question:  *'  'Where,  as  in 
this  case,  the  conductor  was  attaiding  to  the 
shifting  of  the  cars  and  also  to  the  switch- 
ing, would  it  or  not  be  his  duty  to  know  the 
exact  place  where  the  cars  had  been  left  to 
which  he  was  going  back  to  couple?  To 
which  question  and  any  answer  thereto  the 
plaintiff,  by  counsel^  objected,  and  the  court 
sustained  said  objection,  and  refused  to  al- 
low the  witness  to  answer.  Thereupon,  with- 
out any  distinct  avowal  by  counsel  for  de- 
fendant the  court  understood  from  the  ques- 
tion and  general  drift  of  the  examination 
that  if  permitted  to  do  so,  the  defendant 
would  prove  by  the  said  witness  McCue  that 
in  general  railroad  practice  it  would  not  be 
necessary  or  incumbent  upon  the  conductor 
to  give  specific  directions  to  the  brakeman 
to  go  with  his  light  to  stand  at  the  end  of 
the  train  for  the  purpose  of  assisting  in  mak- 
ing the  coupling,  but  that,  according  to  gen- 
eral railroad  rules  and  practice,  it  would  be 
considered  by  the  conductor  that  the  brake- 
man  would  know  that  it  was  his  duty  to  go 
to  the  end  of  the  cars  with  his  light,  without 
being  specifically  told  so  to  do;    and  that 


where,  as  in  ^hia  case^  the  conductor  was 
attending  to  the  shifting  of  the  cars  and  al- 
so to  the  switching.  It  would  not  be  his  duty 
to  know  the  exact  spot  where  the  cars  had 
been  left  to  which  he  was  going  back  to  cou- 
ple. Bdt  the  court  notwithstanding  said 
statement  of  counsel,  refused  to  allow  the 
said  witness  to  answer  the  above  questions, 
and  refused  to  allow  the  defendant  to  prove 
the  facts  set  forth  in  the  above  statement  of 
counsel." 

So  much  of  this  exception  No.  3  as  re- 
fers to  the  duty  of  the  conductor  to  give 
specific  directions  to  the  brakeman  has  al- 
ready been  sufiidently  disposed  of  in  dis- 
cussing the  assignment  of  error  with  refer- 
ence to  the  question  asked  Conductor  Brown; 
and  as  to  so  much  of  it  as  has  reference  to 
the  duty  of  the  conductor  to  know  the  exact 
place  where  the  cars  had  been  left  it  is  to 
be  observed  that  the  gravamen  of  the  charge 
of  negligence  upon  the  part  of  the  conductor 
is  that  he  permitted  the  engine  to  approach 
at  a  dangerous  speed  the  cars  to  which  the 
coupling  was  to  be  made,  and  that  it  was 
his  duty  to  know,  not  the  exact  position  of 
those  cars,  but  to  have  such  a  reasonable 
knowledge  of  their  situation.  «s  would  have 
enabled  him  to  make  the  coupling  with  safe- 
ty. The  question  in  terms  asks  the  witness, 
would  it  not  be  the  duty  of  the  conductor 
"to  know  the  exact  spot  at  which  the  cars 
had  been  left  to  which  he  was  going  back 
to  couple?"  To  this  question  the  witness 
would  have  made  the  categorical  answer  that 
*1t  was  not  his  duty  to  know  the  exact  spot"; 
an  answer  which  would  have  been  or  Alight 
have  been  absolutely  true  as  a  response  to 
the  question  in  the  precise  terms  in  which 
it  was  propounded^  and  yet  have  been  utterly 
misleading. 

The  action  of  the  comt  in  allowing  the 
witness  Skeen  to  testify  as  to  the  expectancy 
of  life  of  a  man  of  the  age  of  defendant  in 
error,  and  in  allowing  the  introduction  be- 
fore, the  Jury  of  certain  mortality  tables,  is 
assigned  as  error. 

The  expectation  of  life  of  the  defendant 
in  error  was  one  of  the  factors  to  be  con- 
sidered by  the  Jury  in  ascertaining  the  com- 
pensation to  be  given  him  for  a  permanent 
injury:  The  expectation  of  life  is,  of  course, 
incapable  of  exact  ascertainment  All  that 
can  be  done  is  to  place  before  the  Jury  the 
best  evidence  obtainable,  to  be  considered 
by  them  under  the  direction  of  the  court 
Tables  of  mortality  are  usually  esteemed  the 
safest  guides  upon  the  subject,  to  be  taken 
by  the  Jury  and  weighed  along  with  other 
facts  and  circumstances  applicable  to  the 
expectation  of  the  particular  life  under  con- 
sideration. It  is  the  best  method  of  deal- 
ing with  the  subject  of  which  the  nature 
of  the  case  admits. 

The  instructions  asked  for  by  the  plaintiff 
and  given  by  the  court  (see  copy  by  Re- 
porter) correctly  state  the  law.  Indeed,  no 
objection  is  urged  to  any  of  them  except  No. 
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4»  which  relates  to  the  measure  of  damages, 
and  which  has  been  sufficiently  disposed  of 
in  dealing  with  the  admissibility  of  the  testi- 
mony of  the  witness  Skeen. 

The  defendant  asked  for  seyeral  instruc- 
tions, all  of  which  were  given  except  No. 
8.  Nob.  5  and  6,  however,  were  modified  by 
the  court.  As  originally  asked,  No.  5  was  in 
the  words  following: 

"The  court  instructs  the  Jury  that  if  tliey 
believe  from  the  evidence  that  it  was  the 
duty  of  W.  R.  Campbell,  the  brakeman,  im- 
der  the  circumstances  in  this  case,  to  have 
gone  with  his  lantern  to  the  end  of  the  car 
to  which  the  engine  was  going  to  couple,  and 
that  he  failed  to  go  to  the  end  of  said  car, 
and  that  the  accident  to  plaintiff  resulted 
from  such  failure  of  said  brakeman  to  per- 
form such  duty,  they  will  find  for  the  de- 
fendant." 

The  modification  consisted  in  inserting  the 
word  "solely"  after  the  word  "resulted,"  so 
as  to  make  it  read:  If  "the  accident  to  plain- 
tiff resulted  solely  from  such  failure  of  said 
brakeman  to  perform  such  duty,  they  will 
find  for  the  defendant" 

The  purpose  of  the  amendment  is  obvious. 
There  was  evidence  tending  to  prove  negli- 
gence upon  the  part  of  the  conductor,  who 
was  not  the  fellow  servant  of  the  defendant 
in  error,  but  was,  as  to  him,  the  vice  prin- 
cipal. There  was  evidence  tending  to  prove 
negligence  upon  the  part  of  Campbell,  the 
brakeman,  who  was  the  fellow  servant  of 
defendant  in  error.  If,  therefore,  the  negli- 
gent act  which  caused  tlie  injury  was  due 
solel:i|ito  the  misconduct  of  the  fellow  serv- 
ant, the  railroad  company  was  not  respon- 
sible; but  if  the  misconduct  of  the  vice  prin- 
cipal entered  into  and  constituted  a  part  of 
the  negligent  act  which  caused  the  injury, 
then  the  courts  will  not  undertake  to  dis- 
tribute the  fault,  but  will  hold  the  railroad 
company  responsible  as  though  it  alone  were 
guilty.  Norfolk  &  W.  Ry.  Co.  ▼.  Nuckol's 
Adm'r,  01  Va.  108,  21  S.  B.  342. 

Tbe  same  principle  controls  the  amend- 
ment introduced  by  the  court  in  the  second 
branch  of  this  instruction,  and  we  are  of 
opinion  that  the  amendments  made  by  the 
court  were  proper,  and  this  assignment  of 
error  is  overruled. 

The  court  also,  of  its  own  motion,  gave  an 
instruction  which  we  think  is,  under  the  evi- 
dence in  this  cause,  plainly  right,  and  the  ob- 
jection to  which  is,  therefore,  overruled. 

This  brings  us  to  the  consideration  of  in- 
struction No.  8  asked  for  by  the  defendant, 
and  refused  by  the  court    It  is  as  follows: 

"The  Jury  are  further  instructed  that  al- 
though they  may  believe  from  the  evidence 
that  it  was  the  duty  of  Oonductor  Brown  to 
know  the  location  of  the  cars  that  he  was 
going  back  to  couple  to,  and  that  he  neg- 
lected this  duty,  and  did  not  know  the  loca- 
tion thereof,  yet  If  they  believe  from  the 
evidence  that  said  ccmductor  believed,  and, 
under  all  the  circumstances  of  this  case,  had 


the  right  to  believe,  that  Campbell,  the 
brakeman,  would  be,  with  his  lantern,  at  the 
end  of  the  car  to  which  they  expected  to 
couple,  and  further  believed  that  if  said 
Campbell  had  been  at  the  end  of  said  car 
with  said  lantern,  the  accident  would  not 
have  occurred,  they  will  find  for  the  defend- 
ant" 

This  instruction  is  predicated  upon  the  con- 
cession that  it  was  the  duty  of  Conductor 
Brown  to  know  the  location  of  the  cars  he 
was  going  to  couple  to,  and  that  he  neglected 
this  duty,  and  rests  the  defense  upon  the 
ground  that  the  fellow  servant  was  guilty  of 
negligence. 

'  As  we  have  already  seen,  if  Brown,  who 
was  the  vice  principal,  was  guilty  of  a  fault 
which  entered  into  and  constituted  a  part  of 
the  negligence  which  resulted  in  the  injury 
of  the  plaintiff,  then  the  railroad  company  is 
responsible,  although  Campbell,  the  brake- 
man,  who  was  a  fellow  servant  was  also  in 
fault;  the  court  in  such  cases  holding  that 
whore  Injury  to  a  servant  l^as  been  caused  by 
the  fault  of  a  fellow  servant  concurring  with 
the  negligence  of  the  master,  the  latter  is- 
liable  as  though  be  only  was  at  fault  The 
fault  of  this  instruction  is  that  it  is  predi- 
cated upon  the  concurring  negligence  of  the 
conductor,  who  was  the  vice  principal  of  the 
master,  and, of  a  fellow  servant 

There  was  a  motion  to  set  the  verdict 
aside  as  contrary  to  the  evidence,  which  was 
properly  overruled.  The  testimony,  consider- 
ed as  upon  a  demurrer  to  evidence,  estab- 
lishes the  negligence  of  the  plaintiff  in  error 
as  being  the  proximate  cause  of  defendant  in 
error's  injury. 

The  motion  in  arrest  of  Judgment  was  also 
properly  overruled. 

There  was  no  demurrer  to  the  declaration, 
and  we  are  not  prepared  to  say  that  It  could 
have  been  adjudged  insufficient  had  a  de- 
murrer been  interposed.  If  the  declaration 
was  less  specific  in  its  allegations  of  negli- 
gence than  it  should  have  been,  we  are  still 
of  opinion  that  a  Judgment  upon  it  should 
not  be  arrested.  Concede  that  the  evidence 
went  beyond  the  averments  of  the  declara- 
tion, yet  it  is  apparent  that  the  plaintiff  in 
error  has  suffered  no  prejudice  xxp(m  this 
account  but  that  it  presented  its  entire  case 
to  the  Jury.  The  objection  should  have  been 
made  by  the  defendant  when  the  infirmity, 
if  it  exists,  was  disclosed.  It  should  not 
have  waited  until  a  verdict  had  been  ren- 
dered. If  the  objection  had  been  made  dur- 
ing the  trial,  the  court,  if  it  considered  that 
substantial  Justice  would  have  been  pro- 
moted, and  that  the  opposite  party  would  not 
have  been  prejudiced  thereby,  would  have 
allowed  {he  pleadings  to  be  amended  on  such 
terms  as  it  deemed  reasonable.  Code  1887, 
S  3384  [2  Code  1904,  p.  1702].  The  observa- 
tions of  Judge  Buchanan  in  the  case  of  Ber- 
tha Zinc  Co.  V.  Martin's  Adm'r,  03  Ya.  801, 
22  S.  E.  860,  are  equally  applicable  here: 
"If  there  was  such  a  variance  as  that  com- 
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plained  of,  the  objection  ought  to  have  been 
made  in  the  trial  court*  either  by  objecting 
to  the  evidence  when  offered  or  by  a  motion 
to  exclude  after  the  evidence  had  been  re- 
ceived. Section  3384  of  the  Code  was  en- 
acted to  obviate  the  difficulties  which  fre- 
qnently  arise  after  a  trial  has  been  com- 
menced, when  it  appears  that  there  is  a  va- 
riance between  the  evidence  and  allegations 
in  the  pleadings,  by  allowing  the  pleadings 
to  be  amended  upon  such  terms  as  to  con- 
tinuance and  costs  as  the  court  may  deem 
reasonable,  or  by  directing  the  jury  to  find 
the  facts:  and  after  such  finding,  if  the  court 
be  of  opinion  that  the  variance  was  such  as 
could  not  have  prejudiced  the  opposite  party, 
it  gives  judgment  accwding  to  the  right  of 
the  case. 

'The  objection  now  made  for  the  first  time 
should  have  been  made  in  the  court  below, 
so  that  the  plaintiff  in  that  court  might  have 
had  an  opportunity  to  liave  moved  the  court 
to  have  adopted  the  one  or  the  other  of  the 
courses  provi^|Bd  by  the  statute.  Having 
failed  to  do  this,  we  do  not  think  that  the 
question  can  be  raised  here  for  the  first  time; 
and  this  assignment  of  error  must  be  over* 
ruled." 

In  that  case  it  appears  that  the  objection 
was  made  for  the  first  time  in  this  court, 
while  in  the  case  t^fore  us  it  was  made  in 
arrest  of  judgment.  The.  difference  is  one  of 
degree,  rather  than  of  kind.  The  point  is 
that  it  should  have  been  made,  in  the  lan- 
guage of 'Judge  Buchanan^  "when  the  evi- 
dence was  offered,  or  by  a  motion  to  exclude 
after  the  evidence  had  been  received."  It  is 
manifest  that  the  plaintiff  in  error  has  suf- 
fered no  prejudice  in  the  trial  court,  that  it 
made  a  full  defense,  abd  that  the  judgment 
has  been  rendered  according  to  the  very  right 
of  the  case. 

We  are  of  opinion  that  there  Is  no  error 
in  the  record  for  which  the  judgment  should 
be  reversed. 
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1,  1904.) 

SAILBOADS— STATE  COBPOBATION  COMMISSION— 
FIXING  or  CHARGES— CHARGES  FOB  PLACING 
CARS  ON  SCALES— REVIEW— ORDEB  OF  COM- 
mSSION  —  AMOUNT  OF  THE  BATE  FIXED -^ 
PBIMA  FACIE  EVIDENCE. 

1.  Const  S  156,  subsec.  "b^"  declares  that  the 
State  Corporation  Commission'  shall  have  the 
power  of  regulating  all  transportation  compa- 
nies in  relation  to  ^e  performance  of  their  pub- 
lic duties  and  charges  therefor,  and  that  the 
commission  shall  enforce  such  rates  as  may  be 
reasonable.  A  transportation  company,  the 
business  of  which  consisted  of  conducting  a 
switch  line  and  handling  cars  to  and  from  in- 
dustries with  whidi  it  had  established  switching 
connections,  observed  the  usual  custom  of  pla- 
cing cars  in  position  to  be  weighed  on  con- 
signees' or  shippers'  individual  track  scales, 
which  scale  service  was  necessary  to  the  due 


delivery  of  goods.  Heldt  that  the  Cori>oration 
Commission  had  authority  to  fix  the  charges  for 
placing  the  cars  in  position  on  such  scales. 

2.  Under  Const.  S  156,  subsec.  "f,"  providing 
that  the  action  of  the  State  Corporation  Com- 
mission shall  be  regarded  as  prima  facie  just 
and  correct,  on  appeal  from  an  order  fixing  the 
charge  whidi  a  transportation  corporation  might 
make  for  placing  cars  to  be  weighed  on  con- 
signees' or  shippers'  individual  track  scales  the 
chai'ges  fixed  were  prima  facie  correct,  and  the 
finding  entitled  to  peculiar  weight 

Appeal  from  State  Corporation  Commls-  ' 
sion. 

Appeal  by  the  Norfolk  &  Portsmouth  Belt 
Line  Bailroad  Company  from  the  order  of 
the  State  Corporation  Commission  fixing  the 
charge  for  placing  cars  in  position  to  be 
weighed  on  consignees'  or  shippers'  indi- 
vidual track  scales.    Order  affirmed. 

Thos.  H.  Willcox,  for  appellant.  W.  A.  An- 
derson, Atty.  Gen.,  and  A.  C.  Braxton,  for  the 
Commonwealth. 

WHITTIiB,  J.  This  is  an  appeal  from  an 
order  of  the  State  Corporation  Commission 
fixing  the  charge  for  placing  cars  in  position 
to  be  weighed  on  consignees'  or  shippers'  in- 
dividual track  scales,  located  on  sidings  lead- 
ing to  industries  along  the  line  of  appellant's 
railroad,  at  25  cents  per  car  for  each  car, 
loaded  or  empty,  so  placed  In  position  and 
weighed. 

Appellant  is  a  public  service  corporation, 
duly  Incorporated  by  the  Legislature  of  Vir- 
ginia, and  authorized  to  acquire  land  and 
construct,  maintain,  and  operate  a  railroad 
with  one  or  more  tracks  from  any  point  on 
the  line  of  the  Norfolk  &  Carolina  Railroad 
Company  at  or  near  Pinner's  Point,  to  some 
point  on  the  line  of  the  Norfolk  &  Western 
Railway  Company  between  the  eastern  and 
southern  branches  of  £21izabeth  river.  The 
road  is  what  is  known  as  a  "switching  line," 
and  its  business  consists  of  handling  cars 
along  its  route  from  the  terminus  of  one 
railroad  to  the  terminus  of  another,  ^nd  to 
and  from  the  various  industries  with  which 
it  has  established  switching  connections. 
For  this  service  it  receives  the  uniform  com- 
pensation of  $1.50  for  each  loaded  car  haul- 
ed by  it,  without  regard  to  the  length  of  the 
haul,  and  nothing  for  empty  cars. 

The  character  of  the  service  which  Is  the 
subject  of  this  investigation  can  be  best  il- 
lustrated by' that  rendered  by  the  railroad 
comi>any  for  the  F.  S.  Royster  Company, 
the  owners  of  an  extensive  fertilizer  manu- 
facturing plant,  whose  property  adjoins  the 
belt  Une. 

By  agreement  with  the  guano  company,  ap- 
pellant, when  its  road  was  in  course  of  con- 
struction, put  in  a  number  of  sidings,  with 
necessary  switching  facilities,  connecting  the 
company's  buildings  with  the  railroad.  A 
track  scale  was  installed  on  one  of  these 
sidings  f<^  the  purpose  of  weighing  such  of 
the  cars  consigned  to  the  company  as  might 
be  necessary  in  the  proper  conduct  of  their 
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ousiness.  The  railroad's  part  In  the  perform- 
ance of  that  service  is  to  switch  the  car  to  be 
weighed  on  the  scale  track,  push  It  on  the 
scale  with  Its  engine,  and  uncouple  It  The 
sworn  welghmaster  of  the  guano  company 
takes  the  weight  of  the  car,  which  Is  then 
pushed  off  the  scales  by  the  next  car  to  be 
weighed,  and  that  process  Is  repeated  until 
all  are  weighed.  When  unloaded,  the  empty 
cars,  by  a  reverse  course,  are  In  turn  pulled 
on  the  scales  and  weighed,  and  the  differ- 
ence between  the  weights  of  the  loaded  and 
empty  car  gives  the  weight  of  Its  lading. 
Xh6  goods  of  the  guano  comp&ny  are  handled 
In  car-load  lots,  and  about  6,000  cars  are 
annually  delivered  by  the  railroad  company 
upon  their  sidings. 

Until  about  one  year  before  the  institution 
of  these  proceedings,  In  delivering  cars  con- 
signed to  customers  the  railroad  company 
Imposed  a  charge  of  15  cents  for  each  car 
placed  on  the  scales,  whether  loaded  or  emp- 
ty, which  charge  was  afterwards  Increased 
to  60  cents  per  car,  whereupon  complaints 
were  made  to  the  State  Corporation  Com- 
mission by  shippers  and  consignees  owning 
private  sidings  connected  with  the  railroad 
that  the  Increased  charge  was  unreasonable 
and  unjust.  The  proceedings  Instituted  by 
the  commission  upon  these  complaints  re- 
sulted in  the  order  now  under  review,  which, 
as  remarked,  reduced  the  rate  from  50  cents 
to  25  cents  per  car. 

To  this  ruling  of  the  commission,  appel- 
lant assigns  two  grounds  of  error: 

First  It  Is  Insisted  that  placing  cars  on 
private  track  scales  In  position  to  be  weighed 
Is  a  matter  of  private  contract,  Involving  a 
nonpublic  service,  which  the  State  Corpora- 
tion Commission  cannot  require  a  railroad 
company  to  perform  for  customers  having 
switching  connections  with  the  road;  and 
therefore  cannot  fix  the  charges  therefor; 
and 

Second.  That  even  if  the  commission  has 
Jurisdiction  over  the  subject  the  rate  of  com- 
pensation fixed  by  it  is  unreasonable  and  un- 
just 

The  principle  upon  which  the  state  as- 
sumes authority  to  control  and  regulate  the 
affairs  of  railroads  and  other  public  service 
corporations  rests  largely  upon  the  doctrine 
ot  agency.  Such  corporations  are  founded  by 
the  Legislature  for  public  purposes,  and  are 
clothed  with  authority,  subject  to  state  regu- 
lation and  control,  to  exercise  important  gov- 
ernmental functions.  By  their  charters  they 
are  granted  privileges  which  may  not  be  exer- 
cised by  private  persons,  whether  individuals 
or  corporations,  but  always  with  the  reserva- 
tion, express  or  implied,  that  such  privileges 
are  subject  to  reasonable  governmental  con- 
trol. Cal.  V.  Pac.  R.  R.  Co.,  127  U.  S.  40, 
8  Sup.  Ct  1073,  32  L.  Ed.  160.  This  right  of 
control  la  part  of  the  police  power  of  the 
state. 

As  was  said  by  tbla  court  in  the  City  of 


Petersburg.  V.  Petersburg  Aqueduct  Co.,  102 
Va.  654,  47  S.  E.  848:  ''Bearing  iH  mind  the 
distinction, between  public  and  private  corpo- 
rations in  the  matter  of  public  control — ^that 
the  former  are  regarded  as  instrumentalities 
of  the  state,  and  liable  to  visitation  and  regu- 
lation, while  the  charters  of  the  latter  are 
^contracts  within  the  meaning  of  the  contract 
clauses  of  the  state  and  federal  Constitutions, 
the  obligation  of  which,  in  the  sense  of  those 
clauses,  cannot  be  impaired,  •  •  •  nev- 
ertheless the  police  power  of  the  state  to  a 
governmental  function,  the  exerctoe  of  which 
neither  the  Legislature  nor  any  subordinate 
agency  thereof  upon  which  part  of  its  au- 
thority may  have  been  conferred  can  alienate 
or  surreoder  by  grant,  contract  or  other  dele> 
gatlon.  Richmond,  etc.,  Co.  v.  Richmond,  26 
Grat  83:  s.  c.  96  U.  S.  521,  24  L.  Ed.  734; 
Boston  Beer  Co.  v.  Massachusetts,  97  U.  S. 
25.  24  L.  Ed.  989;  Stone  ▼.  Mississippi,  101 
U.  S.  814,  25  L.  Ed.  1079;  iButchers'  Union 
Slaughter-House,  etc.,  Co.  v.  Crescent  City 
Live  Stock  Landing,  etc.,  Co^  111  U.  S.  746, 
4  Sup.  Ct  652,  28  L.  Ed.  685;  Powell  v. 
Pennsylvania,  127  U.  S.  678,  8  Sup.  Ct  992, 
32  L.  Ed.  253.  •  •  •  It  follows,  as  a  nec- 
essary consequence  from  the  foregoing  state- 
ment of  the  law,  that  there  Is  an  Implied 
reservation  of  the  police  power  of  the  state 
in  every  public  charter  granted  by  the  Legis- 
lature.*' 

Governmental  powers  are  conferred  upon 
the  state  primarily  by  the  people,  in  trust  for 
the  benefit  of  all  of  its  citizens;  and  whether 
exercised  by  the  government  directly  through 
its  own  officials,  or  Indirectly  through  the 
agency  of  corporations  chartered  by  the  state, 
must  be  exercised  Impartially,  and  without 
discrimination,  for  tl^e  benefit  of  all  the  peo- 
ple. This  is  the  basic  principle  upon  which 
our  government  is  founded,  and  the  philoso- 
phy of  the  constitutional  provision  securing 
to  every  one  the  "equal  protection  of  the 
law." 

*'A  franchise  Is  a  right  privilege,  or  power 
of  public  concern,  which  ought  not  to  be  exer- 
cised by  private  Individuals  at  their  will  and 
pleasure,  but  should  be  reserved  for  public 
control  and  administration,  either  by  the  gov- 
ernment directly  or  by  public  agents  acting 
under  such  conditions  and  regulations  as  the 
government  may  impose  in  the  public  Inter- 
est" Cal.  V.  Pac.  R.  R.  Co.,  supra. 
'  Railroads  are  public  highways,  and  In  this 
age  of  advanced  civilization  are  as  essential 
to  the  life  of  the  state  as  ordinary  roads  and 
streets  are  to  the  existence  of  rural  and  urban 
communities.  The  very  existence  of  public 
corporations,  as  well  as  their  power  to  exact 
fares  and  freights,  is  derived  from  the  state; 
and  It  cannot  be  deprived  of  its  superintend- 
ing power  over  them.  Cherokee  Nation  v. 
Kansas  R.  R.  Co.,  135  U.  8.  657,  10  Sup.  Ct 
965,  34  L.  Ed.  295;  L.  ft  N.  B.  R.  Co.  v. 
Kentucky,  161  U.  S.  696,  16  Sup.  Ct  714,  40 
L.  Bd.  849;    Smyth  y.  Ames,  169  U.  &  544^ 
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18  Sup.  Ot  418,  42  L.  Ed.  810;  Wis.,  etc^ 
Co.  y.  Jacobson,  179  U.  S.  297,  21  Sup.  Ct 
llfi.  45  L.  Ed.  194. 

In  Lake  Shore,  etc.,  B.  R.  Co.  y.  Ohio,  173 
U.  S.  802,  19  Sup.  Ct  465,  48  L.  Ed.  702,  it 
was  said:  '*Iii  the  recent  case  of  Jones  y» 
Brim,  165  U.  S.  180,  17  Sup.  Ct  282,  41  L. 
Bd.  677,  it  was  adjudged  that  embraced  with- 
in the  police  power  of  the  state  was  the 
.establishment,  maintenance,  and  control  of 
public  highways  there,  and  under  such  pow- 
er reasonable  regulations  incident  to  the  right 
to  establish  and  maintain  such  highways 
could  be  established  by  the  state.*' 

In  this  comiponwealth  the  State  Corpora- 
tion Commission,  created  by  constitutional 
authority,  is  the  instrumentality  through 
which  tbe  state  exercises  its  governmental 
powers  for  the  regulation  and  control  of  pub- 
lic service  corporations.  For  that  purpose  it 
has  been  clothed  with  legislative,  judicial, 
and  executive  powers.  Subsection  ••b"  of 
section  156  of  the  Oonstitution  declares  that 
'*the  commission  shall  have  the  power,  and 
be  charged  with  the  duty,  of  supervising,, 
regulating  and  controlling  all  transportation 
and  transmission  companies  doing  business 
In  this  state,  in  all  matters  relating  to  the 
performance  of  their  public  duties  and  their 
charges  therefor,  and  of  correcting  abuses 
therein  by  such  companies;  and  to  that  end 
the  commission  shall  from  time  to  time  pre- 
scribe, and  enforce  against  such  companies, 
in  the  manner  hereinafter  authorized,  such 
rates,  charges,  classifications  of  traffic,  and 
rules  and  regulations,  and  shall  require  them 
to  establish  and  maintain  all  such  public 
service  facilities  and  conveniences^  as  may 
be  reasonable  and  Just,  which  said  rates, 
charges,  classifications,  rules,  regulations  and 
requirements  the  commission  may  from  time 
to  time  alter  and  amend." 

It  is  quite  clear  that  the  foregoing  pro- 
vision affords  ample  authority  for  the  action 
of  the  commission  In  this  case,  provided  the 
service  in  question  fairly  falls  within  the 
category  of  a  public  service  in  the  meaning 
of  the  Constitution. 

It  is  settled  law  that  the  duties  of  a  com- 
mon carrier  may  arise  out  of  usage  as  welf 
as  from  statutory  enactments,  and  when 
once  established  the  obligation  of  such  car- 
riers to  perform  them  is  as  binding  in  the 
one  case  as  In  the  other. 

In  the  case  la  judgment  the  evidence 
shows  that  it  is  the  custom  of  appellant  and 
other  railroad  companies  under  similar  con- 
ditions to  render  the  service  which  Is  the 
subject  of  this  controversy  for  their  custom- 
ers as  an  incident  to  the  carriage  and  due  de- 
livery of  their  freight.  In  this  connection  It 
may  be  remarked  that  appellant  does  not 
deny  that  the  service  is  necessary  to  the  due 
delivery  of  goods  consigned  to  its  patrons, 
nor  has  it  refused  to  render  the  service,  but 
maintains  that  it  is  a  nonpublic  duty,  neither 
compellable  nor  supervlsable  by  the  Corpo- 
ration Commission.     Nevertheless  the  rail- 


road company  assumes  the  absolute  right  to 
fix  the  amount  of  Its  compensation  for  the 
servioe^  as  in  the  case  of  rates  for  public 
service,  without  regard  to  the  views  or  wish- 
es of  the  party  against  whom  the  charge  is 
made,  and  uncontrolled  by  the  Corporation 
Commission. 

With  respect  to  the  contention  that,  the 
service  is  not  enforceable  by  the  Corporation 
Commission*  the  case  of  Minneapolis,  etc., 
Co.  V,  Minnesota,  186  U.  S.  257,  22  Sup.  Ct. 
900,  46  L.  Bd.  1151,  shows  that,  though  a 
service  may  not  be  enforceable  as  a  duty, 
yet,  when  voluntarily  entered  upon,  it  may 
be  regulated,  and  the  charges  therefor  pre- 
scribed, by  the  Railroad  Commission. 

The  circus  car  cases  and  the  express  car 
cases  and  the  like  afford  illustrations  of  serv- 
ices which  a  common  carrier,  as  such,  is  not 
required  to  perform;  and  common  carriers 
are  held  to  be  private  carriers  with  respect 
to  such  duties  and  freight  which  it  is  not 
their  business  to  carry.  In  that  class  of  cas- 
es the  parties  furnish  their  own  cars,  or  re- 
tain the  possession  and  control  of  the  goods 
shipped;  and  the  authorities  therefore  hold 
that  it  is  competent  for  the  carrier  to  limit 
his  liability,  and  that  the  amount  of  his  com- 
pensation is  the  legitimate  subject  of  com- 
pact. 

Chief  Justice  Walte,  after  refusing  to  en- 
force an  alleged  duty  in  the  "Express  Cas- 
es," on  the  ground  that  it  was  not  the  com- 
mon-law duty  of  the  company  to  perform  it, 
proceeds  to  show  that  it  might,  nevertheless, 
be  imposed  by  statute,  and  that,  if  so  impos- 
ed, the  courts  would  then  enforce  it  He  says : 
"The  regulation  of  matters  of  this  kind  is 
legislative  in  its  character,  and  not  judicial. 
To  what  extent  it  must  come,  if  it  comes  at 
all,  from  Congress,  and  to  what  extent  it 
may  come  from  the  states,  are  questions 
which  we  do  not  undertake  to  decide;  but 
that  it  must  come)  when  it  does  come^  from 
some  source  of  legislative  power,  we  do  not 
doubt  The  Legislature  may  impose  a  duty, 
and,  when  imposed,  it  will,  If  necessary,  be 
enforced  by  the  courts;  but  unless  a  duty 
has  been  created,  either  by  usage,  or  by  con- 
tract, or  by  statute,  the  courts  cannot  be 
called  on  to  give  it  effect*'  Memphis  &  L. 
R.  R.  Co.  y.  Southern  Exp.  Co.,  117  U.  S.  29, 
6  Sup.  Ct  542,  628,  29  L.  Ed.  791. 

The  distinction,  however,  between  that 
class  of  cases  and  this  case  seems  obvious. 
The  service  here  is  not  an  independent  serv- 
ice, but  is  merely  ancillary  to  the  public  du- 
ty of  delivering  freight  to  consignees  with 
whom  the  railroad  company  has  established 
'  switching  connections — ^an  incident  to-  the 
public  service,  not  severable,  and  essential 
to  the  due  performance  of  that  service.  The 
establishment  and  operation  of  track  scales, 
such  as  are  used  by  the  guano  company  in 
this  case,  are  a  necessity  of  modem  com- 
merce, of  which  the  service  of  the  railroad 
company  in  that  connection  Is  an  indispensa- 
ble feature.  The  ease  Is  analogous  to  that 
of  a  common  carrier  of  live  stock,  whose 
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business  of  transporting  the  stock  inYOlves 
the  incidental  duty  of  furnishing  suitable 
and  safe  facilities  for  loading  and  unloading 
the  animals  and  for  feeding  and  watering 
them  while  in  transit  N.  &  W.  R.  Go.  v. 
Harman,  91  Ya.  601,  22  S.  B.  490,  44  L.  R. 
A.  289,  50  Am.  St  Rep.  856;  G.  &  0.  Ry.  Go. 
V.  Bank,  92  Ya.  495,  23  S.  B.  935,  44  L.  R.  A. 
449. 

If  the  power  of  the  commission  Is  limited 
merely  to  fixing  the  rate  for  carriage,  and 
it  is  without  authority  so  to  regulate  that 
service  as  to  render  it  efPectlye,  it  is  obvious- 
ly wholly  inefllcacious  with  respect  to  this 
large  class  of  consignees  and  shippers. 

Upon  the  first  assignment  of  error,  there- 
fore, the  court  is  of  opinion  that  the  service 
in  question  is  cognate  to,  and  so  intimately 
connected  with,  the  public  service  involved 
in  the  carriage  and  delivery  of  freight  by  th^ 
railroad  company  to  patrons  along  its  route 
as  to  constitute  a  part  of  such  service,  and» 
consequently,  is  subject  to  governmental 
control. 

The  court  Is  further  of  opinion  that  the 
second  assignment  of  error,  that  the  rate 
fixed  by  the  Gorporatlon  Oommisslon  for  the 
service  in  question  is  too  low,  and  the  con- 
tention of  appellee,  on  cross-appeal,  that  said 
rate  Is  too  high,  are  both  without  merit 

The  Yirglnia  Constitution  (section  156,  sub- 
sec.  'T*)  provides  ••that  the  action  of  the 
commission  appealed  from  shall  be  regarded 
as  prima  facie  Just,  reasonable  and  correct." 
N.  N.,  etc.,  R.  Go.  v.  Hampton,  etc.,  R.  Co., 
102  Ya.  847,  47  S.  B.  858. 

It  has  also  been  held  that  the  commission- 
ers are  presumed  to  be  experts  in  the  matter 
of  rates  and  charges,  and  that  their  findings 
are  entitled  to  peculiar  weight  Bast  Tenn., 
etc.,  Co.  V.  I.  C.  C,  99  Fed.  52,  89  C.  C.  A. 
418. 

But  aside  from  these  considerations,  the 
evidence  fully  sustains  the  Judgment  of  the 
commission  in  that  regard. 

It  follows  that  the  order  complained  of  is 
without  error,  and  must  be  aflSrmed. 
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SPANGLER  V.  BOOZE. 

(Supreme  Court  of  Appeals  of  Ylrginla.    Dec. 

1,  1904.) 

MALICIOUS    ISSUANCE    OF    SBABOH    WABBANT— 

PBOBABLB  CAUSE— DECLABATION—TEB- 

MINATION    OF    PBOSECUTION. 

1.  An  action  will  lie  for  maliciously  and  with- 
out probable  cause  procuring  the  issuance  and 
execution  of  a  search  warrant  for  goods  alleged 
to  have  been  stolen. 

2.  Where  the  execution  of  a  search  warrant 
was  ineffective  in  disclosing  any  of  the  property 
alleged  to  have  been  stolen,  and  the  proceeding 
was  thereupon  discontinueo,  the  declaration  in 
an  action  for  the  malicious  issuance  and  ex- 
ecution of  such  warrant  without  probable  cause 
was  not  demurrable  for  failure  to  allege  that 
plaintiff  had  been  tried  on  the  merits  by  a 
court  of  competent  jurisdiction  and  acquitted. 

t  L  See  Malicious  Proeecntloii,  voL  S8,  Cent  Dig. 
H  6,  69;    Searches, sod  fieUures,  yoL  41.  Cent  Dig. 


Error  to  Circuit  Court,  Botetourt  County. 

Action  by  Uriah  Spangler  against  A.  T. 
Booze.  A  Judgment  was  rendered  in  favor 
of  defendant  and  plaintiff  brings  error.  Re- 
versed. 

Benjamin  Haden,  for  plaintiff  tn  error. 
Glasgow  &  Woodson,  for  defendant  in  error. 


HARRISON,  J.  This  action  of  trespass  on 
the  case  was  brought  by  the  plaintiff  in  er- 
ror to  recover  of  the  defendant  in  error  dam- 
ages for  having  maliciously  and  without 
probable  cause  procured  the  issuance  and 
execution  of  a  search  warrant,  charging  the 
plaintiff  tn  error  with  the  theft  of  certain 
apples. 

A  demurrer  to  the  declaration  was  sustain- 
ed by  the  circuit  court,  and  from  that  judg- 
ment a  writ  of  error  was  awarded*  bringing 
the  case  here  for  review. 

The  declaration  is  in  the  usual  form.  Its 
salient  averments  being  that  the  defendant, 
A.  T.  Booze,  contriving  and  maliciously  in- 
tending to  injure  the  plaintiff,  Uriah  Spang- 
ler, in  his  good  name^  fame,  and  credit,  and 
to  bring  him  into  public  scandal,  infamy, 
and  disgrace,  had  appeared  before  a  justice 
of  the  peace,  and  without  any  reasonable  or 
probable  cause  made  complaint  that  the 
plaintiff  did  unlawfully  steal,  take,  and  carry 
away  one  lot  of  apples  of  the  value  of  $20, 
the  property  of  the  defendant,  and  that  he 
had  probable  cause  to  believe,  and  did  verily 
believe,  that  the  property  so  carried  away 
was  concealed  in  the  dwelling  house  of  the 
plaintiff;  that  upon  such  complaint  the  de- 
fendant had,  without  any  reasonable  or 
probable  cause  whatever,  procured  the  jus- 
tice to  make  and  grant  his  certain  warrant, 
under  his  liand  and  seal,  authorizing  and  em- 
powering A  constable  forthwith  in  day  or 
night  time  to  enter  the  dwelling  house  of 
plaintiff,  and  there  diligently  search  for  the 
property  alleged  to  have  been  stolen,  and 
that,  if  the  same  or  any  part  thereof  should 
be  found  upon  such  search,  the  constable 
should  bring  such  property  and  also  the  body 
fit  the  plaintiff  before  some  justice  of  the 
county,  to  be  disposed  of  and  dealt  with 
according  to  law;  that  by  virtue  and  under 
color  of  this  warrant  the  constable  to  whom 
it  was  directed,  and  who  was  thereby  char- 
ged with  its  execution,  had,  without  any 
reasonable  or  probable  cause  whatsoever,  and 
without  the  leave  or  license  and  against  the 
will  of  the  plaintiff,  entered  his  dwelling 
house,  and  searched  and  ransacked  the  same 
and  the  rooms  and  apartments  thereof,  and 
had  flung,  tossed,  and  tumbled  the  furniture, 
wearing  apparel,  and  other  contents  thereof, 
and  had  thereby  greatly  disturbed  and  dis- 
quieted the  plaintiff  and  his  family  in  the 
possession  of  said  house.  It  is  further  aver- 
red that  neither  the  apples  of  the  defendant, 
alleged  to  have  been  stolen,  nor  any  other 
goods  or  chattels  of  the  defendant,  felonious 
ly  stolen,  were  found  tn  the  plaintiff's  house; 
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nor  were  there  any  sucb  goods  and  chattels 
therein  before,  at  the  time  of  the  complaint, 
or  at  any  other  time  whateyer;  and  that  the 
def aidant  had  no  reasonable  or  probable 
cause  for  making  the  complaint  or  causing 
the  warrant  to  be  issued  pr  executed;  and 
tliat  the  defendant  did  not  further  prosecute 
his  charge,  but  deserted  and  abandoned  the 
same,  and  the  complaint  was  wholly  ended 
and  determined. 

The  ground  of  demurrer  to  this  declaration 
is  that  it  fails  to  allege  that  the  charges  con* 
tained  bi  the  warrant  therein  referred  to 
were,  or  any  of  them  ever  was,  tried  on  their 
merits  by  a  court  having  Jurisdiction  thereof, 
and  that  the  plaintiff  was  adjudged  innocent 
thereof,  and  that  the  same  terminated  fa- 
vorably to  liim.  The  averments  of  the  dec- 
laration show  that  these  allegations  were 
not  in  accordance  with  the  facts,  and  there- 
fore could  not  be  made.  This  brings  us  to  a 
consideration  of  the  question  whether  it  was 
necessary  for  the  plaintiff  to  make  the  aver- 
ments suggested  by  the  demurrer  in  order 
to  maintain  his  action. 

It  is  well  settled  by  authority,  both  in  this 
country  and  in  England,  that  an  action  for 
damages  will  lie  for  maliciously  and  with- 
out probable  cause  procuring  the  issuance 
and  execution  of  a  search  warrant  for  goods 
alleged  to  have  been  stolen.  Wharton  on 
Grim.  Law  (7th  Ed.)  vol.  3,  S  2942;  Elsee 
V.  Smith,  16  Eng.  Ck)m.  L.  Rep.  19;  CkK>per 
V.  Booth,  8  Esp.  Rep.  135;  Miller  v.  Brown, 
3  Mo.  127,  28  Am.  Dec.  698;  Carey  v.  Sheets, 
67  Ind.  375;  4  Minor,  part  1,  p.  393. 

Mr.  Minor  says  that  "maliciously  obtaining 
a  search  warrant  to  search  one's  house  for 
goods  alleged  to  be  stolen,  smuggled,  etc.,  is 
such  a  prosecution  that  an  action  lies  for  it.'* 

The  contention  of  defendant  in  error  that 
in  a  case  like  this  the  plaintiff  must  aver 
that  he  has  been  tried  before  a  court  of  com- 
petent Jurisdiction,  and  been  fully  acquitted 
on  the  merits,  of  the  crime  with  which  he 
Is  charged,  is  not  tenable.  When  the  stolen 
goods  are  not  found  upon  the  execution  of  a 
search  warrant,  that  prosecution  is  ended. 
The  warrant  has  served  Its  purpose,  and  falls 
to  the  ground.  It  is,  upon  its  face,  condi- 
tion^ upon  the  goods  alleged  to  have  been 
stolen  being  found.  Not  being  found,  as  in 
the  case  at  bar,  the  prosecution  .inaugurated 
by  the  defendant  ended,  and  no  further  pro;- 
ceedlngs  could  be  had  tiiereunder. 

Judge  Cooley,  upon  this  subject,  says: 
"The  reasonable  rule  seems  to  be  that  the 
technical  prerequisite  is  only  that  the  par- 
ticular prosecution  be  disposed  of  in  such 
manner  that  this  cannot  be  revived,  and  the 
prosecutor,  if  he  proceeds  further,  will  be  put 
to  a  new  one."    Cooley  on  Torts,  p.  216. 

In  the  leading  case  of  Miller  v.  Brown,  su- 
pra— a  very  similar  case  to  that  at  bar — ^it 
is  said:  'This  action  is  to  redress  aoy  dam- 
ages the  plaintiff  may  tiave  sustained  either 


in  tils  reputation  by  the  scandal.  In  his  per- 
son by  imprisonment,  or  in  his  property  by 
expense  incurred;  and  It  would  have  well 
lain  upon  the  mere  affidavit  of  the  defendant, 
if  made  with  malice  and  without  probable 
cause;  for  assuredly  an  application  for  a 
search  wanrant  upon  the  ground  that  goods 
have  been  stolen  and  are  concealed  within  a 
person's  incloeure,  is  a  sufficient  scandal  to' 
the  reputation  to  sustain  an  action  as  to  this 
ground.  The  cases  of  Elsee  v.  Smith,  16 
Eng.  Com.  Law  Rep.  Cond.  212,  and  Boot  v. 
Cooper,  8  Esp. -144,  T.  R  535,  and  Bell  v. 
Clapp,  10  Johns.  263,  6  Am.  Dec.  339,  sustain 
fully  this  position." 

In  the  case  of  Olson  v.  Tvete,  46  Minn. 
225,  48  N.  W.  914,  where  the  goods  were  not 
found,  the  court  held  an  action  for  dam- 
ages would  lie  for  maliciously  and  without 
probable  cause « procuring  the  Issuance  and 
execution  of  a  search  warrant  for  goods  al- 
leged to  have  been  stolen;  the  court  saying 
"that  such  a  proceeding  not  only  involves  an 
imputation  of  criminal  conduct  on  the  part' 
Of  the  person  whose  premises  are  thus  sub- 
jected to  search,  but  it  contemplates  the  ar- 
rest of  the  person  if,  upon  search,  the  proper- 
ty is  found  in  his  possession.  Such  is  the 
direction  in  tlie  search  warrant." 

In  the  case  of  Whitson  v.  May,  71  Ind.  269, 
where 'no  goods  were  found,  it  was  contend- 
ed that  the  issuance  and  service  of  a  -search 
warrant  was  not  a  "prosecution"  in  the  sense 
in  which  tliat  word  was  used  by  the  text- 
writers  and  the  authorities  in  treating  upon 
actions  for  malicious  prosecutions,  and  that, 
consequently,  an  action  would  not  lie  for 
causing  a  search  warrant  to  be  Issued,  con- 
ceding that  the  motive  may  have  been  mali- 
cious, and  that  no  probable  cause  existed. 
But  the  court  disregarded  this  contention, 
and  overruled  .the  demurrer  to  the  complaint, 
holding  that  an  action  for  malicious  prose- 
cution did  lie  against  one  who  maliciously, 
and  without  probable  cause,  institutes  and 
carriea  forward  proceedings  under  a  search 
warrant. 

A  learned  author,  speaking  of  search  war- 
rants, has  remarked  that  "there  Is  not  a  de- 
scription of  process  known  to  the  law  the 
execution  of  which  is  more  distressing  to  the 
citizen.  Perhaps  there  is  none  which  exerts 
such  intense  feeling  In  consequence  of  its 
humiliating  and  degrading  effects."  Arch- 
bold's  Cr.  Pr.  &  PI.  vol.  1,  p.  131. 

It  would  be  a  reproach  to  our  Jurisprudence 
if  such  a  prosecution  could  be  inaugurated 
and  carried  forward  maliciously  and  without 
probable  cause,  and  the  Innocent  victim  have 
no  remedy.  We  are  of  opinion  that  the  dec- 
laration in  Judgment  states  a  good  cause  of 
action,  and  that  the  plaintiff  was  entitled  to 
a  trial  on  the  merits  of  his  case. 

For  these  reasons  the  Judgment  complained 
of  must  be  reversed,  and  the  case  remanded 
for  further  proceedings. 
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IiANGHORNB  t.  McOHEB  et  aL 

(Supieme  Ck>urt  of  Appeals  of  Virginia.    Bee. 

1,  1904.) 

PASTNEBSHLP  —  INDEBTEDNESS  —  OOICPBOMISS 

—EFrECT—OrFSETS-— PAYMENT— PLEADING 

—ASSUliPSIT— MONET  BEOEIVBD. 

1.  A  firm  conveyed  its  assets  to  a  trustee  to 
secure  notes  due  to  piaintiff,  the  conyeyanoe 
providing  that  one  of  the  partners,  O.,  should 
execute  to  plaintiff  two  notes  secured  by  the 
deed  of  trust — one  to  secure  G.'s  share  of  the 
deb^  and  the  other  as  a  guaranty  of  a  portion 
of  tne  other  partner's  half  of  the  firm's  indebt- 
edness to  plaintiff — ^whereupon  Q.  should  be  dis- 
charged from  personal  liabili^  thereon,  and 
that  G.'s  proportion  of  the  proceeds  of  the  firm 
assets  should  be  credited  on  the  notes  so  ex- 
ecuted by  him,  and  that  he  should  be  required 
to  pay  only  the  residue  thereof.  Thereafter  a 
suit  for  settlement  of  the  partnership  affairs 
was  compromised  on  the  basis  of  an  allowance 
to  G.  of  $3;P00  by  his  partnec  The  judgment 
entered  in  G.'s  favor  for  such  amount  was  set 
aside  on  plaintiff's  application  on  the  ground  of 
interest  in  the  subject-matter  of  the  suit,  though 
he  was  not  a  party  to  the  suit,  but  nothing  fur- 
ther was  done  to  establish  plaintiff's  daim. 
Heldj  that  in  the  absence  .of  fraud,  or  a  showing 
that  the  sum  of  $3,000  was  not  justly  due  to 
G..  plaintiff  was  bound  by  such  settlement  with 
reference  to  G.'s  liability  on  the  firm's  debt  to 
plaintiff. 

2.  Code  1887.  §  3298  (Va.  Code  1904,  p.  1737), 
provides  that  in  a  suit  for  debt  the  defendant 
may  have  allowed  any  payment  or  set-off  which 
is  so  described  in  his  plea,^  or  in  an  account  filed 
therewith,  as  to  give  plaintiff  notipe  of  its  na- 
ture, but  not  otherwise.  Held,  that  where  de- 
fendants pleaded  nil  debit,  and  filed  an  account 
of  set-offs,  which  were  so  described  as  to  give 
plaintiff  notice  of  their  character,  they  were 
entitled  to  prove  such  items  as  payments. 

3.  Where  a  member  of  a  firm  executed  notes 
in  satisfaction  of  his  liability  on  a  firm  debt 
to  plaintiff,  and  reduced  them  from  sources  oth- 
er than  his  interest  in  property  of  the  firm  con- 
veyed to  a  trustee  for  the  payment  of  the  firm 
debt,  and  by  the  terms  of  the  trust  agreement 
the  money  received  by  plaintiff  from  the  trus- 
tee to  the  extent  of  such  partner's  interest  in 
the  assets  not  exceeding  the  amount  of  the  notes 
was  to  be  credited  thereon,  payments  having 
been  made  by  the  trustee  which  more  than  sat- 
isfied such  partner's  notes,  he  was  entitled  to 
recover  the  overplus  from  plaintiff  in  assumpsit, 
as  money  had  and  received. 

Error  to  Circuit  Court,  Bedford  County. 

Action  by  John  D.  Langtaome  against  W. 
H.  McGhee  and  others.  A  judgment  was 
rendered  in  favor  of  defendants,  and  plain- 
tiff brings  error.    Affirmed. 

Horsley  &  Kemp  and  Caskie  &  Coleman, 
for  plaintiff  In  error.  J.  L.  Campbell,  for  de- 
fendant in  error. 

BUCHANAN,  J.  John  D.  Langhome  In 
April,  1902,  instituted  his  action  of  debt 
against  Wm.  H.  McGhee  and  J.  W.  Ballard 
on  two  negotiable  notes,  aggregating  $3,054,- 
10,  including  costs  of  protest  The  defend- 
ants pleaded  nil  debit,  and  with  their  plea 
filed  an  account  of  offsets  which  amounted, 
including  interest,  to  $4,125.39. 

Upon  the  trial  of  the  cause,  neither  party 
requiring  a  jury — the  whole  matter  of  law 
and  fact  being  submitted  to  the  court — a 
Judgment  was  rendered  against  the  plaintiff 


for  the  difference  between  the  amount  of  the 
offsets  and  the  notes  sued  on.  To  that  Judg- 
ment this  writ  of  error  was  awarded. 

The  errors  assigned  are  that  the  court 
erred  in  admitting  the  evidence  offered  by 
the  defendants,  imd  in  rendering  Judgment 
against  the  plaintiff. 

The  evidence  offered  by  the  defendanta 
showed  that  T.  D.  Berry  and  Wm.  H.  Mc- 
Ghee were  prior  to  January,  1890,  engaged  In 
business  as  partners  under  the  firm  name  of 
Berry  and  McGhee;  that  they  were  indebted 
to  the  plaintiff  in  the  sum  of  $7300,  evi- 
denced by  two  negotiable  notes,  one  for  $4,- 
800  and  the  other  for  $2,500;  that  on  the  7th 
day  of  May,  1896^  they  conveyed  the  assets 
of  the  concern  to  William  Eubank,  trustee, 
to  secure  the  payment  of  the  said  indebted- 
ness; that  on  the  same  day  an  agreement 
was  entered  into  by  Berry  and  McGhee  and 
the  plaintiff  in  which  it  is  recited  that  the 
defendants  had  executed  the  said  deed  of 
trust,  and  the  purposes  for  which  it  was  ex- 
ecuted; that  the  property  conveyed  by  it  was 
the  Joint  property  of  the  defendants,  but  the 
accounts  between  them  had  not  been  settled 
BO  as  to  show  the  relative  rights  of  each 
therein,  and  that  it  was  probable  that  they 
were  not  equally  Interested  in  the  property; 
that  McGhee,  one  of  the  defendants,  had 
executed  and  delivered  to  the  plaintiff  two 
negotiable  notes,  one  for  the  sum  of  $3,650, 
and  the  other  for  $350,  each  Indorsed  by 
James  W.  Ballard,  of  even  date  with  the 
agreement,  payable  four  months  after  date; 
that  the  $3,650  note  had  been  given  as  col- 
lateral and  additional  security  for  McGhee's 
one-half  of  the  debt  secured  by  the  deed  of 
trust;  that  the  $350  note  had  been  given  as 
a  guaranty  of  that  much  of  Berry's  half  of 
the  $7,300  debt;  that  the  plaintiff  had  agreed 
that  these  notes  ($3,650  and  $350)  might,  at 
the  option  of  the  plaintiff,  be  renewed  from 
time  to  time  so  as  to  cover  a  period  of  12 
months,  upon  paying  the  discount  at  6  per 
cent,  per  annum.  After  making  the  forego- 
ing recitals,  it  is  declared  that  **thls  agree- 
ment witnesseth,  that  it  hath  been  agreed 
between  the  parties  hereto  that  a  settlement 
shall  be  had  between  the  said  Thomas  D. 
Berry  and  William  H.  McGhee  of  the  trans- 
actions growing  out  of  their  partnership  deal- 
ings, and  that  the  proceeds  of  the  sale  and 
collections  to  be  made  by  the  said  Wm.  Eu- 
bank, trustee  under  the  deed  of  trust  afore- 
said, shall  be  apportioned  between  the  said 
Thomas  D.  Berry  and  William  H.  McGhee 
in  proportion  to  their  respective  interests  In 
said  assets,  as  the  same  shall  be  developed 
upon  the  settlement  of  said  partnership  ac^ 
counts,  and  that  whatever  would  be  the  said 
McGhee's  proportion  of  said  assets  shall  be 
credited  on  the  said  note  for  $3,650,  and  that 
he  shall  be  required  to  pay  only  the  residue 
of  said  note  for  $3,650  after  crediting  there- 
on his  due  proportion  of  the  amount  derived 
under  the  deed  first  aforesaid;  •  •  •  and 
that  upon  the  execution  and  delivery  of  the 
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two  notes  aforesaid,  of  $3,650  and  1350,  re- 
spectively.  the  said  William  H.  McGhee  shall 
be  discharged  from  all  personal  liability  upon 
the  said  notes  of  $2,500  and  $4,800  first  afore- 
said, but  such  discharge  shall  not  in  any  way 
affect  the  yalidity  of  the  deed  of  trust  afore- 
said." • 

The  13,650  note  was  renewed  from  time  to 
time  until  May  17, 1897,  when,  in  consequence 
of  a  demand  made  by  the  plaintiff*  McGhee 
paid  $950  thereon,  thus  reducing  the  note  to 
$2,700,  which,  with  the  $350  note,  continued 
to  be  renewed  from  time  to  time  until  Feb- 
ruary 24,  1902, 

In  September,  1806,  a  few  months  after 
the  agreement  of  May  7th  was  entered  into, 
McGhee  instituted  a  suit  against  Berry  for  « 
settlement  of  the  partnership  matters  of  Ber- 
ry &  McGhee;  an  order  was  entered  direct- 
ing one  of  the  commissioners  of  the  court  to 
take  and  state  their  partnership  account;  the 
commissioner  reported  in  May,  1899,  that 
Berry  was  indebted  to  McGhee  in  the  sum  of 
$4,384.18,  as  of  April  15,  1896,  upon  a  settle- 
ment of  their  partnership  matters;  and  this 
rei^ort,  upon  exception  by  both  parties,  was 
recommitted,  and  in  October,  1899,  a  second 
report  was  made,  which  showed  that  Berry's 
Indebtedness  to  McGhee  on  that  account  was 
$3,192.84,  with  some  Interest  Upon  excep- 
tions by  Berry,  that  report  was  recommitted, 
bat  no  new  account  was  taken.  In  February, 
1882,  a  compromise  was  made  between  Ber- 
ry and  McGhee,  In  which  it  was  agreed  that 
the  former  was  indebted  to  the  latter  In  the 
sum  of  $8,000,  as  of  September,  1896,  and  a 
decree  confirming  such  compromise,  and  giv- 
Ing  Judgment  against  Berry  for  that  sum, 
was  entered  by  the  court  on  May  20,  1902, 
in  the  suit  for  the  settlement  of  their  partner- 
ship affairs.  That  order  was  set  aside  at  the 
Instance  of.  Langhome,  through  his  counsel, 
on  the  ground  that  he  was  interested  In  the 
matter,  and  desired  to  assert  his  rights  in  re- 
lation thereto.  Nothing  further  was  done  in 
that  case. 

By  the  compromise  agreement  between 
Berry  and  McGhee,  it  appeared  that  the 
former  had  received  out  of  the  partnership 
bnsinesa  $3,000  more  than  he  was  entitled 
to;  thus  showing  that  McGhee,  as  between 
himself  and  Berry,  was  entitled  to  the  whole 
of  the  proceeds  of  the  property  conveyed 
to  Eubank,  trustee  (that  being  less  than  the 
$3,660  note),  and  that  Berry  would  still  be 
Indebted  to  McGhee  in  a  large  sum.  It  thus 
appears,  if  the  compromise  agreement  was 
binding  hpon  the  plaintiff,  that  McGhee  had 
the  right,  under  the  agreement  of  May  7th« 
to  have  so  much  of  the  proceeds  of  the  prop- 
erty received  by  the  plaintiff  from  Eubank, 
trustee,  applied  to  the  satisfaction  of  the 
$2,700  note  sued  on,  as  might  be  necessary 
for  that  purpose,  and  to  have  a  Judgment 
against  the  plaintiff  for  the  residue  thereof, 
after  setting  off  or  deducting  therefrom  an 
amount  equal  to  the  $350  note  and  its  in- 
terest 


The  trial  court  did  this,  and  there  Is  no 
error  in  its  action,  unless,  as  the  plaintiff 
insists,  the  compromise  in  question  is  not 
binding  upon  him,  or  the  pleadings  in  the 
case  did  not  authorize  such  judgment 

It  is  true  the  plaintiff  was  no  party  to  the 
compromise,  nor  to  the  suit  for  a  settlement 
of  the  partnership  affairs  of  Berry  and  Mc- 
Ghee, in  which  the  compromise  was  made. 
The  agreement  of  May  7th  did  not  provide 
that  he  should  be  a  party  to  the  settlement 
between  Berry  and  McGhee,  whether  made 
with  or  without  litigation.  He  knew  that 
the  compromise,  settling  their  partnership 
accounts,  had  been  made.  At  his  instance 
the  order  of  the  court  confirming  their  agree- 
ment of  compromise  was  set  aside,  in  order 
that  he  might  look  into  it  and  assert  his 
rights  in  relation  thereto.  Although  more 
than  a  year  elapsed  after  that  order  was  set 
aside  at  his  instance  before  this  case  was 
tried,  nothing  was  done  in  that  case.  He 
made  no  effort  to  show  that  the  sum  of  $3,- 
000  agreed  upon  by  the  compromise  was  not 
Justly  due  from  Berry  to  McGhee  on  their 
partnership  accounts;  and  there  is  no  sug- 
gestion here  now  that  in  making  the  com> 
promise  Berry  and  McGhee  were  guilty  of 
any  fraud  or  collusion,  or  that  the  sum 
agreed  upon  was  In  excess  of  what  Berry 
owed  McGhee  on  that  account  Under  all 
the  facts  and  circumstances  of  the  case,  we 
are  of  opinion  that  the  compromise  is  bind- 
ing upon  the  plaintiff. 

It  is  Insisted  that,  imder  the  pleadings  in 
the  cause,  even  if  the  compromise  be  bind- 
ing upon  the  plaintiff,  the  defendants  could 
not  have  any  part  of  the  moneys  received 
by  the  plaintiff  from  Eubank,  trustee,  treat- 
ed as  payments  on  the  $3,650,  or  any  re- 
newal thereof,  because  there  was  no  account 
of  payments  filed  with  the  plea  of  nil  debit 

It  is  true  that  the  account  filed  by  the  de- 
fendants, showing  what  sums  had  been  re- 
ceived by  the  plaintiff  from  the  proceeds  of 
the  property  conveyed  to  Eubank,  trustee, 
was  described  as  an  account  of  set-offs. 
Our  statute  (Code  1887,  f  3298;  Va.  Code  1904, 
p.  1737)  treats  payment  and  set-off  together, 
and  places  them  upon  the  same  ground,  in 
prescribing  the  mode  of  relying  on  them  as 
matters  of  defense.  Allen  v.  Hart  18  Grat., 
at  page  734. 

Where  the  items  of  an  account  filed  with  a 
plea  of  payment,  or  with  a  plea  imder  which 
payment  may  be  proved,  as  nil  debit  are  so 
described  as  to  give  the  plaintiff  notice  of 
their  character,  the  defendants  ought  not  to 
be  deprived  of  the  right  to  show  that  such 
items,  or  any  of  them,  are  payments,  because 
they  are  described  generally  in  the  account 
filed  as  an  account  of  offsets. 

In  the  c^se  of  Trimyer  v.  Pollard,  5  Grat 
460,  all  the  items  In  the  account  filed  were 
described  as  offsets,  yet  the  court  held  that 
an  item  in  the  account  so  described,  which 
appeared  to  be  a  payment,  and  not  a  set- 
off,  should  be  treated   as  a  payment    In 
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so  holding.  Judge  Allen  (page  47Q)  said: 
*'The  items  are  distinctly  stated,  and  if  from 
that  statement  it  appears  that  any  one  of 
the  items  consisted  of  a  payment,  and  not 
an  offset,  the  general  description  of  the  ac- 
count as  an  account  of  offsets  ought  not  to 
affect  the  rights  of  the  parties.  The  notice 
of  the  items  is  to  be  obtained  from  the  face 
of  the  account,  and,  if  the  nature  of  it  is 
there  distinctly  stated,  the  statute  is  com- 
plied with." 

While  the  account  filed  in  this  case  is 
described  as  a  statement  of  offsets,  the  items 
are  described  as  so  much  cash  paid  the  plain- 
tiff by  Eubank,  trustee,  etc.,  at  various 
times,  and  distinctly  informed  the  plaintiff 
of  the  character  of  the  defendants'  claim, 
and  entitled  the  defendants  to  prove  such 
items  to  be  payments. 

A  further  objection  is  made  that  the  de- 
fendants could  not  have  allowed  as  offsets 
any  part  of  the  money  received  by  the  plain- 
tiff from  Eubank,  trustee,  because  McGhee 
could  not  have  maintained  an  independent 
action  therefor  against  the  plaintiff. 

By  the  terms  of  the  agreement  of  May 
7tli,  the  moneys  received  by  the  plaintiff 
from  Eubank,  trustee,  to  the  extent  of  Mc- 
Ghee's  interest  therein,  not  exce^ing  the 
amount  of  the  $3,650  note,  were  to  be  cred- 
ited thereon.  McGhee,  from  sources  other 
than  his  interest  in  the  proceeds  of  the  prop- 
erty conveyed  to  Eubank,  trustee,  paid  the 
Interest  on  that  note  and  renewals  thereof, 
and  reduced  the  note  from  $3,660  to  $2,700. 
These  payments,  together  with  the  sums 
which  the  plaintiff  received  from  Eubank, 
trustee,  more  than  satisfied  the  $3,650  note; 
and,  to  the  extent  of  such  overpayment,  the 
plaintiff  had  moneys  In  his  hands  to  which 
McGhee  was  entitled,  and  which  could  have 
been  recovered  by  McGhee  from  Langhome 
by  an  action  of  assumpsit.  For  wherever 
one  person  has  in  his  hands  money  equitably 
belonging  to  another,  that  other  person  may 
recover  it  by  assumpsit  for  money  had  and 
received.  Gaines  v.  Miller,  111  U.  S.  805, 
4  Sup.  Ot.  426,  28  L.  Ed.  466;  B.  &  O.  B. 
Ck>.  ▼.  Burke  &  Herbert,  102  Va.  643,  47  S.  E. 
824,  and  cases  dted. 

Without  discussing  further  the  objections 
urged  by  the  plaintiff  in  error  to  the  action 
of  the  circuit  court,  it  is  sufQcient  to  say  that 
we  are  of  opinion  that  there  is  no  error 
in  its  Judgment,  and  that  it  must  be  af- 
firmed. 


(137  N.  c.  68) 

HUTCHINS  V.  SCHOOL  COMMITTEE  OF 
TOWN  OP  DURHAM. 

(Supreme  Court  of  North  Carolina.     Nov.  80, 

1904.) 

SCHOOLS— AUTHOBITT   OF   BOARD— BPinEMIC    OF 
8M  AIXPOX— V  ACCI N  ATION . 

1.  Under  the  charter  of  a  city,   giving   the 
school  board  power  to  prescribe  such  rules  as 

f  1.  See  Schools  and  School  Dlitrtcts,  vol.  4S,  Cont. 
DiK.  iS  321,  329. 


may  be  just  and  lawful  for  the  management  of 
the  school,  the  board  had  authority,  at  a  time 
when  an  epidemic  of  smallpox  prevailed,  to 
make  vaccination  a  prere<)^uisite  to  a  scholar's 
attendance;  and  it  was  applicable  to  a  child, 
though,  owing  to  her  physical  condition,  vac- 
cination would  be  dangerous. 

Appeal  .from  Superior  Court,  Durham 
County;   Bryan,  Judge. 

Mandamus  by  J.  W.  Hutchlns  to  compel 
the  school  committee  of  the  town  of  Durham 
to  admit  plaintiff's  daughter  to  the  school. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Manning  &  Foushee  and  Boone  &  Reade, 
for  appellant  J.  Crawford  Biggs,  for  appel- 
lee. 

CLARK,  C.  J.  This  is  an  application  for  a 
mandamus  to  the  defendant  public  school 
committee  to  admit  the  daughter  of  the 
plaintiff  'to  the  public  schools.  The  sole, 
question  presented  is  whether  the  following 
resolution  Is  a  reasonable  exercise  of  the 
powers  of  the  school  committee  of  the  city  of 
Durham:  ** Whereas,  from  the  report  and 
recommendation  of  Dr.  N.  M.  Johnson,  Su- 
perintendent of  Health  of  Durham  county, 
in  the  judgment  of  this  committee,  general 
vaccination  of  teachers  and  children  attend- 
ing the  schools  Is  desired  and  required  for 
the  public  safety:  Now,  therefore,  be  It  re- 
solved that  no  teacher  or  pupil  be  allowed  to 
attend  any  school  of  the  city  of  Durham  aft- 
er April  1,  1904,  who  does  not  present  to  the 
principal  of  such  school  a  certificate  of  a  phy- 
sician of  the  city  showing  that  such  teacher 
or  pupil  has  been  successfully  vaccinated 
within  three  years  from  that  time,  unless 
such  person  has  been  vaccinated  within  ten 
days  preceding  the  date  he  or  she  presents 
himself  or  herself  for  such  attendance,  and 
this  resolution  shall  be  a  permanent  regula- 
tion of  the  schools."  An  epidemic  of  small- 
pox prevailed  In  the  city  of  Durham  and  its 
suburbs  last  spring,  not  less  than  1,000  per- 
sons being  attacked;  and  the  above  resolution 
was  passed  as  a  protection  to  the  2,600  chil- 
dren in  the  schools  of  that  city,  the  attend- 
ance in  which  had  fallen  off  40  per  cent  by 
reason  of  the  fear  of  contagion.  These  facts 
are  averred  in  the  answer  and  found  to  be 
true  by  the  judge.  In  our  judgment  the 
resolution  was  a  proper  and  reasonable  ex- 
ercise of  the  powers  of  the  defendant 

This  is  not  a  question  of  compulsory  vac- 
eination  under  legislative  authority — ^that 
matter  was  before  us  and  settied  In  State  v. 
Hay,  126  N.  C.  009,  85  S.  EL  459,  49' L.  R.  A. 
588,  78  Am.  St  Rep.  691 — but  simply  wheth- 
er, if  a  child  Is  not  vaccinated,  the  school 
board  can,  as  a  precautionary  measure,  ex- 
clude all  such  from  the  school,  by  a  resolu- 
tion, under  the  power  given  in  the  charter 
to  *'have  entire  and  exclusive  control  of  the 
public  school  interest  and  property  in  the 
town  of  Durham,  prescribe  rules  and  regula- 
tions •  *  *  and  do  all  other  acts  that  may 
be  just  and  lawful  to  conduct  and  manage 


N.a) 


BOARD  OF  EDUCATION  v.  BOARD  OF  COM'Ra 


47 


$» 


the  public  school  interests  in  said  town. 
A  similar  resolution  passed  by  the  St  Louis 
board  of  public  schools  was  held  reasonable 
and  valid  in  Re  Rebenack,  62  Mo.  App.  8; 
the  court  saying:  "In  the  nature  of  things, 
it  must  rest  with  the  boards  to  determine 
what  regulations  are  needful  for  a  safe  and 
proper  management  of  the  schools,  and  for 
the  physical  and  moral  health  at  the  pupils 
intrusted  to  their  care.  If  said  regulations 
are  not  oppressive  or  arbitrary,  the  court 
cannot  or  should  not  interfere."  The  same 
ruling  was  made  as  to  a  similar  resolution  in 
Duffleld  V.  School  Dlst.,  162  Pa.  47G,  29  Atl. 
742,  25  L.  R.  A.  152;  the  court  holding:  "A 
school  board  has  power  to  adopt  reasonable 
health  regulations  for  the  benefit  of  pupils 
and  the  general  pub\lc,  and  has  the  right  to 
exclude  ^from  the  schools  those  who  do  not 
comply  with  the  regulations  of  the  city  au- 
thorities and  the  school  board  requiring  a 
certificate  of  vaccination  as  a  condition,  of 
attendance."  To  the  same  purport  it  is  said 
in  State  v.  Zimmerman,  86  Minn.  353,  90 
X.  W.  783,  58  L.  R.  A.  78,  91  Am.  St  Rep. 
351:  •*The  welfare  of  the  many  is  superior 
to  that  of  the  few,  and,'  as  regulations  com- 
pelling vaccination  are  Intended  and  enforced 
solely  for  the  public  good,  the  rights  con- 
ferred thereby  are  primary  and  superior  to 
the  right  of  any  pupil  to  attend  the  public 
school?.'*  In  Blue  v.  Beach  (Ind.  Sup.)  56  N. 
E.  89,  50  L.  B.  A.  64,  80  Am.  St  Rep.  195,  it 
is  pointed  out  that  the  constitutional  guar- 
anty that  tuition  shall  be  free  and  the  schools 
equally  open  to  all  is  necessarily  subject  to 
reasonable  regulations  to  enforce  discipline 
by  expulsion  of  the  disorderly,  and  protec- 
tion of  the  morals  and  health  of  the  pupils. 
The  above  cases  are  cited  with  approval  in 
State  V.  Hay,  126  N.  C.  999,  35  S.  B.  459, 
49  L.  R.  A.  588,  78  Am.  St  Rep.  691.  To  same 
purport  is  Sherman  v.  Charleston,  8  Gush. 
160,  where  Shaw,  C.  J.,  says:  "The  right  to 
attend  Is  not  absolute,  but  one  to  be  enjoyed 
by  all  on  reasonable  conditions." 

The  plaintiff  relies  upon  Potts  v.  Breen, 
167  111.  67,  47  N.  B.  81,  39  L.  R.  A.  152,  59 
Am.  St  Rep.  262,  that,  in  the  absence  of  ex- 
press legislative  power,  a  resolution  requir- 
ing vaccination  as  a  prerequisite  to  attend- 
ing schools  is  unreasonable,  when  smallpox 
does  not  exist  In  the  community,  and  there  is 
no  reasonable  ground  to  apprehend  its  ap- 
pearance. We  are  not  Inclined  to  follow  that 
authority.  With  the  present  rapid  means  of 
intercommunication,  smallpox  may  make  Its 
appearance  In  any  community  at  any  mo- 
ment without  any  notice  given  beforehand, 
and  incalculable  havoc  be  made,  especially 
among  the  school  children,  which  cannot  be 
remedied  by  a  subsequent  order  excluding 
the  nonvaccinated.  "An  ounce  of  preveutlon 
is  worth  a  pound  of  cure.'*  Besides,  that  case 
i<9  not  in  point  here,  where  smallpox  had  been 
epidemic,  and  was  still  threatening.  The 
language  of  the  resolution  making  it  "per- 
manent** will  not  prevent  its  repeal  if  upon 


the  subsidence  of  the  danger  the  school 
board  of  that  day  shall  deem  it  proper  to 
repeal.  If  the  action  of  the  board  is  not  sat- 
isfactory to  the  public,  a  new  board  will  be 
elected  who  will  rescind  the  resolution. 

The  fact  that  it  would  be  dangerous  to  vac- 
cinate the  plaintiff's  daughter,  owing  to 
her  physical  condition,  would  be  a  defense 
for  her  to  an  order  for  general  compulsory 
vaccination  (State  v.  Hay,  supra),  but  is  no 
reason  why  she  should  be  excepted  from  a 
resolution  excluding  from  the  school  all  chil- 
dren who  have  not  been  vaccinated.  That 
she  cannot  safely  be  vaccinated  may  make 
it  preferable  that  she  herself  should  run 
the  risk  of  taking  the  smallpox,  but  is  no  rea- 
son that  the  children  of  the  public  school 
should  be  exposed  to  like  risk  of  Infection, 
through  her,  or  others  In  like  case.  Though 
the  school  children  are  vaccinated,  there  are 
always  some  whose  vaccination  is  Imperfect, 
and  danger  to  them  should  not  be  Increased 
by  admitting  those  not  vaccinated  at  all. 
Besides,  a  rule  not  enforced  to  all  alike  will 
soon  cease  to  be  a  rule  enforceable  at  all. 

No  error. 

(137  N.  C.  63) 

BOARD  OP  EDUCATION  OF  IRBDELL 

COUNTY  V.  BOARD  OP  COM'RS 

OP  IRBDBLIi  COUNTY  -et  al. 

(Supreme  Court  of  North  Carolina.    Nov.  30, 

1904.) 

TAXATION— OOIJiBCnON   OF  8CH00I.  TAX— COM- 
PENSATION. 

1.  Under  Code,  $  2563,  proyidlng  that  the 
sheriff  shall  annaally  on  or  before  December 
3l8t  pay  to  the  county  treasurer  the  whole 
amoant  levied  for  school  parposes.  construed 
in  connection  with  section  y23,  providing  that 
the  sheriff  shall  be  entitled  to  the  same  com- 
missions on  county  taxes  that  he  is  given  by 
Acts  1903,  p.  403,  c.  251,  8  92,  for  the  collection 
of  state  taxes,  a  sheriff  is  entitled  to  commission 
for  collecting  the  school  tax. 

Appeal  from  Superior  Court,  Iredell  Ooon- 
ty;  Perguson,  Judge. 

Action  by  the  board  of  education  of  Ire- 
dell county  against  the  board  of  commis- 
sioners of  Iredell  county  and  others.  Prom 
a  Judgment  for  defendants,  plain  tiff  appeals. 
Affirmed. 

Armfield  &  Turner  and  R.  B.  McLaughlin, 
for  appellant  W.  G.  Lewis  and  J.  B.  Arm- 
field,  for  appellees. 

MONTGOMERY,  J.  This  is  a  controversy 
without  action,  submitted  under  section  567 
of  the  Code.  The  facts  agreed  upon  present 
for  our  determination  the  question  whether 
or  not  a  sheriff  is  allowed  to  retain  a  com- 
mission out  of  the  school  taxes  collected  by 
him.  The  defendant  Summers  was  sheriff 
of  Iredell  county,  and  paid  to  the  treasurer 
of  that  county  the  whole  amount  of  the 
school  taxes  levied  for  the  county  for  the 
year  1903,  less  5  per  cent  commissions  as 
compensation  for  himself  for  collecting  the 
school  taxes,  and  also  less  the  amount  of  in- 
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solyenta.  The  plalntUFs,  the  board  of  educa- 
tion of  Iredell  county,  contend  that  under 
a  proper  construction  of  the  law  the  sheriff 
should  have  paid  the  whole  amount  levied 
for  school  purposes,  less  the  insolvents,  and 
that  he  had  no  right  to  deduct  therefrom 
any  commissions  for  collecting  the  taxes. 
The  sheriff  contends  that  the  settlement  he 
made  with  the  treasurer  was  a  proper  one, 
and  that  he  had  a  right  to  deduct  his  com- 
missions from  the  school  taxes  collected-  by 
him. 

The  plaintiffs  base  their  contention  on 
section  2563  of  the  Code,  in  which  it  is 
provided  that  the  sheriff  of  each  county  shall 
pay  annually,  in  money,  on  or  before  the 
31st  day  of  December  of  each  year,  the 
whole  amount  levied,  less  such  sum  or  sums 
as  may  be  allowed  on  account  of  insolvents 
for  the  current  year,  by  both  state  and  coun- 
ty, for  school  purposes.  The  insistence  is 
that  the  language  of  that  statute  is  clear, 
that  the  words  used  are  unambiguous,  and 
that,  therefore,  there  is  nothing  left  to  be 
done  by  way  of  interpretation,  by  the  courts. 
They  further  contend  that  results  that  may 
flow  from  the  statute,  the  motives  of  the 
legislators,  and  policies  of  the  law  cannot  be 
considered,  and  that  common  sense  and  good 
faith  should  be  chiefly  used  here,  as  in  every 
instance,  as  the  great  canon  of  interpreta- 
tion. In  the-  briefs  filed  by  counsel  for  both 
the  appellant  and  appellees  the  fact  that  sec- 
tion 2563  of  the  Code  is  brought  forward, 
word  for  word,  in  section  54,  p.  61,  c.  4,  Acts 
1901  (an  act  to  revise  and  consolidate  the 
public  school  law),  except  that  the  money 
is  payable  to  the  treasurer  of  the  county  . 
school  fund,  instead  of  to  the  treasurer  of. 
the  county  board  of  education,  was  over- 
looked. There  is  no  fault  to  be  found  with 
the  principles  of  interpretation  for  which 
the  plaintiffs  contend,  but  it  is  nevertheless 
to  be  imderstood  that  the  object  of  all  in- 
terpretation of  statutes  is  to  carry  out  the 
intention  of  the  lawmakers,  and,  when  the 
intention  is  ascertained,  that  it  must  always 
govern.  And  it  is  also  a  well-known  prin«- 
ciple  of  construction  that  for  the  proper  in- 
terpretation of  a  statute  other  statutes  in 
pari  materia  may  and  ought  to  be  considered 
in  connection  with  the  statute  under  review. 
Upon  a  reading  of  section  2563  it  is  seen 
that  no  commission  is  allowed  the  sheriff  for 
collecting  the  school  taxes  of  the  counties, 
in  so  many  words.  Yet  in  the  same  section 
pains  and  penalties  are  put  upon  the  sheriff, 
and  his  bondsmen  subjected  to  civil  actions, 
if  he  should  fail  to  collect  and  pay  over  the 
taxes.  If  that  section  is  to  be  literally  con- 
strued, then  we  have  the  state  requiring 
onerous  and  responsible  duties  to  be  per- 
formed by  one  of  its  citizens,  no  more  in- 
terested in  the  cause  of  public  education  than 
others,  without  compensation,  and  with  the 
dread  of  penalties  and  forfeitures  hanging 
over  him,  and  the  fear  of  harassment  to  his 
bondsmen  In  a  civil  suit,  if  he  should  fail 


to  perform  such  service  f<^  the  oommon- 
wealth.  Such  a  construction  of  that  statute 
would  be  a  harsh  one,  and  would  work  great 
injustice  to  the  tax  collectors  of  the  state. 
Now,  if  there  are  other  statutes  or  laws  of 
our  state  in  pari  materia — that  is,  statutes 
concerning  the  revenues,  the  officers  who  col- 
lect them,  and  the  compensation  to  which 
they  are  entitled  for  their  services — ^fair  deal- 
ing and  common  sense  require  that  they  be 
considered  in  connection  with  Code,  §  2563 
(section  54,  p.  61«  c.  4,  Acts  1001).  It  is  pro- 
.vided  in  section  723  of  the  Code  that  the 
county  taxes  shall  be  collected  by  the  sheriff 
of  the  county,  who  shall  be  entitled  to  the 
same  commissions,  and  subject  to  the  same 
rules  and  regulations,  in  respect  to  his  set- 
tlement of  the  said  taxes  with  the  county 
treasurer,  as  he  is  in  his  settlement  of  the 
public  taxes  with  the  treasurer  of  the  state. 
Now,  what  are  these  rules  and  regulations 
which  the  law  makes  applicable  to  the  set- 
tlement of  state  taxes?  In  chapter  251,  p. 
403,  §  92,  Acts  1903,  among  other  deductions 
which  the  auditor  is  required  to  make  in  the 
settlement  of  the  state  taxes  with  the  sher- 
iff, is  one  of  5  per  cent  commissions  on  the 
amount  collected.  If  the  three  statutes — 
section  723  of  the  Code,  section  54,  p.  61, 
c.  4,  Acts  1901  (section  2563,  Code),  and  sec- 
tion 92,  p.  403,  c.  251,  Acts  1903— be  construed 
together,  it  seems  to  be  clear  that  the  defend- 
ant in  this  controversy  is  right  in  his  con- 
tention— ^that  is,  that  he  is  entitled  to  5  per 
cent,  commissions  on  the  amount  he  collected 
of  the  school  taxes — unless  it  be,  as  the 
plaintiffs  contend,  tliat  the  words  "county 
taxes"  in  section  723  mean  only  taxes  to  be 
disbursed  for  general  county  purposes,  and 
exclude  th^  school  taxes  which  are  collected 
by  the  sheriff  and  paid  to  the  treasurer  of 
the  county.  We  are  of  the  opinion  that,  so 
far  as  this  action  is  concerned,  the  words 
"county  taxes"  include  all  amounts  levied  by 
taxation,- and  which  are  to  be  used  in  the 
counties  where  they  are  collected,  and  where 
they  are  paid  to  the  county  treasurer.  We 
are  not  inadvertent  to  the  fact  that  all  taxes 
levied  for  school  purposes  are  known  as 
"state  taxes"  because  they  are  assessed  and 
levied  by  the  counties  by  the  direct  man- 
date of  the  General  Assembly  and  the  rate 
of  taxation  fixed  by  that  body.  But  the  or- 
dinary taxes  levied  for  school  purposes  un- 
der sections  2  and  3,  p.  323,  of  chapter  247, 
Acts  1903,  are  collected  by  the  sheriffs  of 
each  county,  and  paid  to  the  treasurers  there- 
of. Acts  1901,  p.  61,  c  4,  S  54.  And  the 
amount  is  apportioned  by  the  county  boards 
of  education  among  the  various  townships 
of  the  county,  and  paid  out  by  the  county 
treasurer  upon  orders  signed  by  at  least  two 
members  of  the  school  committee  and  by  the 
county  superintendent  The  state  board  of 
education  has  no  hand  in  the  apportionment 
of  that  money.  It  is  the  work  entirely  of 
the  county  boards  of  education.  There  is  a 
school    fund,    however,    derived    from    the 
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Boarces  mentloiied  In  section  4^  p.  46,  a  4» 
Acts  1901,  wbich  the  state  board  of  educa- 
tion does  apportion  annually  among  the  sev- 
eral counties  of  the  state^  as  an  additional 
amount  to  that  apportioned  by  the  county 
boards  of  education,  among  the  several  town- 
ships. But,  in  addition  to  what  we  have 
said,  if  section  54,  p.  61,  c.  4,  Acts  1001  (Ck>de, 
I  2663),  be  carefully  read,  it  will  appear  that 
the  intention^  of  the  lawmakers  was  more  to 
fix  the  time  when  the  sheriff  should  pay  over 
the'  school  taxes  than  to  prescribe  a  method 
of  settlement  It  is  a  matter  of  common  In- 
formation that  those  who  conduct  the  public 
school  system  of  our  state,  knowing  that  the 
flq;)ring  and  summer  months  of  the  year  con- 
stitute the  most  favorable  season  for  farm 
and  outdoor  work,  and  that  most  of  our 
working  people  are  engaged  in  such  work, 
have  recognised  the  fall  and  winter  months 
as  the  most  propitious  time  for  the  conduct* 
Ing  of  the  public  schools.  Collection  of  the 
mon^  for  such  purposes,  therefore,  must  be* 
made  at  an  early  date,  after  the  beginning 
of  the  public  school  term,  to  meet  the  neces- 
sary expenses;  and  therefore  it  was  enacted 
by  section  2663  of  the  Code  (Acts  1901,  p. 
61,  c  4,  f  64)  that  the  sheriffs  of  the  sev- 
eral counties  should  collect  and  pay  over 
the  whole  of  the  school  taxes  by  the  3Xst 
of  December  of  each  year.  At  the  time  of 
the  passage  of  the  act  (Laws  1881,  p.  382,  c. 
200,  S  85)  which  is  brought  forward  in  the 
Code  as  section  2563,  the  revenue  law  al- 
lowed, as  does  the  law  now  in  force,  sheriffs 
until  the  first  Monday  in  February  of  each 
year  to  make  their  tinal  settlement  of  county 
taxes,  and  until  the  second  Monday  in  Jan- 
uary to  settle  their  state  tax  accounts  with 
the  boards  of  commissioners,  and  to  pay 
afterwards  the  amount  to  the  State  Treas- 
urer in  such  manner  or  at  such  a  place  as 
he  may  direct  It  is  to  be  observed  that 
there  is  no  provision  made  in  the  machin- 
ery act  (Laws  1903,  p.  355,  c.  251)  by  which 
sheriffs  are  allowed  a  commission  for  col- 
lection of  county  taxes.  Section  97  of  that 
act  bears  upon  that  subject,  and  commis- 
sions on  amount  collected  of  county  taxes 
are  left  out  They  can  only  be  allowed  un- 
der section  723  of  the  C!ode.  His  honor  gave 
judgment  upon  the  facts  agreed  in  favor  of 
the  defendant,  and  we  affirm  the  Judgment 
Affirmed. 

(137  N.  G.  tl) 
BAKNHARDT  et  ux.  v.  CLEMENT  et  aL 

(Supreme  Court  of  North  Carolina.    Nov.  80, 

1904.) 

cohtbacts  to  bxquxath  pbopebtt— spbcifio 
■hvobokiaent— pboof  —  .  instbuctions— bs- 
toppeir-fleadinq—pastibs— tbial. 

1.  Under  Code,  8$  178,  183,  providing  that^ 
when  a  married  woman  is  a  party,  her  husband 
must  be  Joined,  unless  the  action  concerns  her 
separate  property,  a  married  woman  may  sue 
alone  for  specific  performance  of  a  contract  to 
bequeath  her  certain  property  in  consideration 
of  personal  servloss. 

40SJ11-4 


2.  Allowing  the  examination  of  a  witness  be- 
fore the  introduction  of  evidence  to  show  the 
competency  of  his  testimony  is  witiiin  the  dis- 
cretion of  the  court. 

3.  An  exception  to  refusal  to  nonsuit  at  the 
close  of  plaintifTs  case  is  waived  by  introduc- 
tion of  evidence  by  defendant  without  renewal 
of  the  motion  at  the  close  of  all  the  evidence. 

4.  Instructions  that,  on  a  certain  state  of 
facts,  **p]aintiff  cannot  recover,"  are  properly  re- 
fused, under  the  system  of  procedure  by  whidi 
the  Jury  does  not  render  a  general  verdict,  but 
reepondiEi  to  specific  issues. 

5.  Where  testator  contracted  to  bequeath  cer- 
tain   securities   to   plain tifiP,    but,    instead,    be- 

aueathed  them  in  trust  for  her,  reception  Of  the 
ividends  for  a  number  of  years  did  not  estop 
her  from  suing  for  specific  performance  of  the 
contract*  / 

C  A  bequest  of  property  In  trust  is  not  a 
substantial  compliance  with  a  contract  to  be- 
queath it  absolutely. 

7.  The  specific  enforcement  of  a  contract  to 
bequeath  certain  personalty  in  return  for  per- 
sonal services  is  not  unjust,  where  the  con* 
tract  is  for  a  valuable  consideration^  not  pro- 
cured By  undue  infiuence  or  any  imposition,  is 
faUhfully  performed,  and  the  decree  will  not 
result  in  hardship. 

8.  Under  Code,  S  418,  prohibiting  the  court 
from  expressing  an  opinion  upon  the  weight  of 
the  evidence,  an  instruction.  In  an  action  to  spe- 
cifically enforce  a  contract  to  bequeath  certain 
property  in  return  for  personal  services,  that 
such  a  contract,  when  attempted  to  be  establish- 
ed by  parol,  is  regarded  with  suspicion,  and 
not  sustained  unless  founded  upon  a  valuable 
consideration,  and  shown  by  strong,  clear,  and 
convincing  proof,  is  sufficiently  favorable  to  de- 
fendants. 

Appeal  from  Superior  Coxut,  Rowan  Coun- 
ty; Justice,  Judge. 

Action  by  A.  B.  Earnhardt  and  wife 
against  L.  H.  Clement,  as  executor,  and  oth- 
ers. From  a  Judgment  for  plaintiffs,  de- 
fendants appeal.    Affirmed. 

Burton  Craige  and  L.  'H.  Clement  for  ap- 
pellants.   Overman  &  Gregory,  for  appellees. 


CLARK,  C.  J.  This  is  an  action  for  spe- 
cific performance  of  a  contract  to  bequeath 
the  50  shares  of  bank  stock  which  the  tes- 
tator then  owned  to  the  feme  plaintiff  abso- 
lutely and  in  her  own  right,  in  consideration 
of  services  to  be  rendered  by  her  to  the  tes- 
tator. Her  husband  is  Joined  as  coplaintiff, 
but  he  has  no  interest  in  the  action,  and  it 
was  unnecessary.  Code,  S  178  (1),  and  sec- 
tion 183.  Upon  Issues  submitted,  the  Jury 
found  that  the  testator  so  contracted;  that 
the  feme  plaintiff  faithfully  and  fully  per- 
formed the  services  stipulated  for,  but  that 
the  testator  bequeathed  the  said  bank  stock, 
not  absolutely  to  plaintiff  In  her  own  right, 
as  agreed,  but  to  a  trustee  for  the  benefit  of 
plaintiff  during  her  life,  and  after  her  death 
to  her  children,  and,  If  she  should  die  with- 
out issue,  then  to  the  grandchildren  of  the 
testator.  The  court  having  rendered  Judg 
ment  in  favor  of  the  plaintiffs,  the  defend- 
ants appealed,  assigning  as  errors: 

l.*The  permission  to  examine  a  medical 
witness  out  of  his  order  upon  assurance  that 


ti 


7.  See  Speeiflo  PtrformanoSb  vot  iik  OanL  Die.  H 
SM. 
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the  preliminary  eyldence  to  make  it  compe- 
tent would  be  introduced  later,  which  was 
done.  This  exception  was  properly  aban- 
doned here.  It  was  a  matter  in  the  discre- 
tion of  the  trial  court  Ripley  y.  Arledge,  94 
N.  C.  467. 

2.  The  exception  for  refusal  to  nonsuit  at 
the  close  of  plaintiff's  evidence  was  waived 
by  the  introduction  of  evidence  by  defend- 
ants, without  renewing  the  motion  at  the 
close  of  all  the  evidence.  Jones  y.  Warren, 
134  N.  G.  302,  46  S.  B.  740. 

3.  Exceptions  to  refusal  to  grant  prayers 
concluding  ''plaintiff  is  not  entitled  to  re- 
cover" cannot  be  sustained  under  the  present 
system,  in  which  the  Jury  does  not  render  a 
genera]  verdict,  but  responds  to  specific  is- 
sues. Witsell  V.  Railroad,  120  N.  O.  658,  27 
S.  E.  125;  Bottoms  v.  Railroad,  109  K.  O.  72, 
13  S.  B.  738,  and  cases  cited.  Besides,  if  in 
proper  forbi,  the  instructions  were  p]t>perly 
refused.  The  first  prayer  asked  an  instruc- 
tion that,  if  the  Jury  believed  the  evidence, 
the  plaintiff  could  not  recover.  The  evidence 
was  properly  left  to  the  Jury.  The  second 
prayer,  that  the  bequest  in  trust  for  life, 
etc.,  was  a  substantial  compliance  with  the 
contract  alleged  by  the  plaintiff,  was  prop- 
erly refused,  and  needs  no  discussion.  The 
third  prayer  was  that  the  feme  plaintiff,  bav- 
ing  received  the  dividends  on  the  stock  for 
seven  years,  had  elected  to  take  under  the 
will,  and  is  estopped  from  claiming  under 
the  contract,  and  the  fourth  prayer  is  that 
the  plaintiffs  are  estopped  by  accepting  the 
dividends  on  the  stock  from  claiming  against 
the  will.  It  is  true,  as  the  defendants  claim, 
that  a  party  cannot  claim  benefits  under  the 
will  and  against  it  (Brown  v.  Ward,  103  N. 
0.  173,  9  S.  B.  300;  Sigmon  v.  Hawn,  87  N. 
G.  450).  and  that  the  estoppel  thereupon  aris- 
ing can  be  enforced  against  femes  covert 
and  infants  (McQueen  v.  McQueen,  55  N.  G. 
16,  62  Am.  Dec.  205;  Robertson  v.  Stevens, 
36  N.  0.  247).  But  before  the  doctrine  of 
election  can  arise,  "two  things  are  essential: 
(1)  The  testator  must  give  property  of  his 
own;  and  (2)  he  must  profess  to  dispose  of 
property  belonging  to  his  donee."  11  Am.  & 
Bug.  Enc.  Law,  65;  Adams,  Bq.  $  93;  Price 
V.  Price,  133  N.  0.  510,  45  .8.  B.  855.  This  Is 
not  the  case  here.  There  are  no  Inconsistent 
benefits.  By  receiving  the  dividends  on 
stock,  the  capital  of  which  she  was  entitled 
to  have  absolutely,  she  only  accepted  part 
of  what  was  her  due,  and  nothing  beyond  her 
own.  It  put  neither  her  nor  the  estate  at  a 
disadvantage.  The  statute  of  limitations 
was  pleaded,  and  is  a  different  matter  from 
an  estoppel.  The  statute  of  limitations  runs 
against  a  married  woman  since  the  passage 
of  chapter  78,  p.  209,  Pub.  Laws  1899,  but 
the  feme  plaintiff  brought  this  action  against 
the  trustee  within  three  years  after  beoom- 
ing  of  age.  The  Judge  properly  told  the  Jury 
that  the  action  was  not  barred,  to  which, 
indeed,  the  defendants  did  not  except;  and 
th«  mere  receipt  of  the  dividends  on  her  own 


r  stock  does  not,  as  we  have  said,  bar  her 
claiming  the  stock  itself. 

The  defendants  moved  for  Judgment  on 
the  verdict  upon  the  ground  that  the  decree 
of  specific  performance  would  be  inequitable 
and  unjust  The  motion  was  properly  de- 
nied. The  contract  was  (a)  for  a  valuable 
and  fair  consideration;  (b)  fair,  Just,  and 
mutual;  (c)  not  procured  by  undue  influence 
or  any  imposition;  (d)  plaintiff  fully  and 
faithfully  performed  her  part;  and  (e)  the 
decree  is  not  oppressive,  harsh,  or  luequfta- 
ble,  nor  will  It  work  hardship  and  Injustiee 
to  any  one.  Boles  v.  Gaudle,  138  N.  G.  634, 
45  S.  B.  835.  If,  as  the  Jury  find,  the  con- 
tract was  that  the  feme  plaintiff  should  have 
this  stock  absolutely  after  the  testator's 
death,  and  she  rendered,  as  Is  found,  the 
services  agreed  upon,  there  Is  no  reason  for 
requiring  her  to  take  merely  the  dividends 
thereon;  nor  is  she  esti^ped  by  having  re- 
ceived only  the  dividends  (less  the  trustee's 
commissions)  for  several  years.  There  are 
dangers,  in  litigation  of  this  kind,  to  set  up 
alleged  contracts  with  persons  since  deceas- 
ed; but,  aside  from  the  protection  of  section 
590  of  the  Gode,  the  following  instruction  of 
the  court,  which  la  imexcepted  to^  was  fully 
as  careful  of  the  defendants'  Interests  as 
they  could  ask.  EQs  honor  told  the  Jury  that 
"a  person  may  make  a  valid  agreement  bind- 
ing .himself  to  dispose  of  his  property  in  a 
particular  way  by  last  will  and  testament; 
but  such  a  contract,  especially  when  it  is 
attempted  to  be  established  by  parol,  is  re- 
garded with  suspicion,  and  not  sustained,  ex- 
cept upon  the  strongest  evidence  that  It  was 
founded  upon  a  valuable  consideration,  and 
except  upon  strong,  clear,  and  convincing 
proof."  He  was  prohibited  by  section  413  of 
the  Gode  from  expressing  an  opinion  upon 
the  weight  of  the  evidence,  and  could  not  in- 
struct the  Jury  that  this  was  or  was  not  clear, 
strong,  and  convincing.  That  was  a  matter 
for  the  Jury,  subject  to  the  corrective  power 
of  the  Judge  to  set  aside  the  verdict  Jones 
V.  Warren,  supra;  Ray  v.  Long,  182  N.  G. 
894,  44  S.  B.  652;  Lehew  y.  Hewett,  130  N. 
G.  22,  40  S.  E.  769. 
No  error. 

(137  N.  C.  72) 

GANNADY  v.  CITY  OP  DURHAM. 

(Supreme  Gourt  of  North  Garolina.    Nov.  30, 

1904.) 

MUNICIPAL  COBFOBATIONS— DEFECnVB  SIDE- 
WALKS—INJURIES TO  PEDESTRIANS— POWERS 
OF  STREET  COMMISSIONER — QUESTIONS  OF 
VAOT— INSTRUCTIONS— HARMLESS   ERROR. 

1.  In  an  action  against  a  city  for  Injaries  re- 
sulting from  a  defective  sidewalk,  whether  or 
not  the  city  had  established  a  sidewalk  at  the 
point  where  the  accident  occurred  was  a  Ques- 
tion of  fact. 

2.  A  street  commissioner  of  a  city  has  no  pow- 
er to  appropriate  and  take  charge  of  land  for 
a  sidewalk  for  the  city. 

3.  In  an  action  against  a  dty  for  injuries 
from  a  defective  sidewalk,  a  charge  that,  if 
plaintiff  knew  of  the  defect  and  its  dangerous 
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character,  1m  was  boand  to  use  ordinary  care  In 
prctecting  himself  from  what  he  knew  to  be  a 
menacing  danger,  did  not  injure  plaintiff  in 
stating  that  ho  knew  that  the  place  was  dan- 
gerous, as  the  degree  of  care  imposed  on  him 
in  view  of  that  knowledge  was  the  same  as  the 
court  should  have  imi>08ed  upon  him  in  view 
of  his  knowledge  of  the  defect  and  tlie  previous 
avoidance  of  it  by  himself  and  others. 

4.  An  erroneoas  instruction  <m  the  issue  of 
contributory  negli£[ence  is  harmless  where  the 
jury  finds  that  plaintiff  was  not  injured  by  de- 
fendant's negligence. 

Douglas,  J.,  dissenting. 

Appeal  from  Superior  Court;  Durham 
County;   Oooke,  Judge. 

Action  by  B.  W.  Cannady  against  the  city 
of  Durham.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Ai&rmed. 

Winston  &  Bryant,  for  appellant  Man- 
ning St  Fousbee^  for  appellee. 

MONTGOBiIERY,  J.  The  plaintiff  brought 
this  action  to  recover  damages  from  the  de- 
fendant, the  city  of  Durham,  on  account  of 
personal  Injuries  sustained  by  himself 
through  the  alleged  negligence  of  the  defend- 
ant. In  his  complaint  the  plaintiff  alleged 
that  the  defendant  permitted  for  an  unrea- 
sonable time  a  branch  five  or  six  feet  wide 
and  about  three  feet  deep  to  run  across  and 
through  the  sidewalk  on  West  Pine  street, 
and  to  remain  uncovered  by  a  bridge  or  oth- 
er device;  and  that  on  a  dark  nlgbt,  there 
being  no  lamp  or  rail  guard  at  the  point, 
while  going  along  the  sidewalk,  he  fell  In 
and  hurt  his  knee.  The  defendant,  in  Its 
answer,  denied  that  the  city  had  established 
Bi,  sidewalk  or  walkway  at  the  point  where 
the  plaintiff  was  hurt,  and  also  set  up  against 
the  plalntUTs  cause  of  action  the  plea  of 
contributory  negligence.  There  was  no  ex- 
ception made  to  any  part  of  the  evidence. 
The  plaintiff  requested  twelve  instructions. 
His  honor  gave  five  as  they  were  asked,  re- 
fused to  give  three,  and  modified  four  of 
them.  He  gave  six  special  Instructions  at 
the  request  of  the  defendant;  and  then  sub- 
mitted the  charge  In  chief.  The  plaintiff  ex- 
cepted specifically  to  every  sentence  of  his 
honor's  charge.  He  excepted  to  the  giving 
of  the  six  special  instructions  requested  by 
the  defendant,  and  he  excepted  to  the  re- 
fusal of  his  honor  to  give  the  plaintiff's. three 
special  requests  1,  5,  12,  and  to  the  modifi- 
cation of  his  four  requests  numbered  2,  8, 
4,  and  6. 

The  exception  by  the  plaintiff  to  every- 
thing the  judge  said  on  the  trial  has,  of 
course,  caused  us  to  read  all  that  he  said  to 
the  Jury  with  care,  and,  after  having  done 
so,  we  think  none  of  his  exceptions  ought  to 
be  sustained;  and  we  think  It  only  neces- 
sary to  consider  two  of  the  questions  raised 
on  the  appeal — one  concerning  the  instruc- 
tions given  in  connection  with  the  evidence 
bearing  on  whether  or  not  the  dty  had  es- 
tablished a  sidewalk  at  the  point  where 
plaintiff  was  hurt,  and  the  other  upon  the 
question  of  the  alleged  contributory  negli- 


gence of  the  plaintiff.  If  the  dty  had  es- 
tablished  a  sidewalk  on  the  west  side  of 
Pine  street  down  to  the  branch  a  few  feet 
below  Bight's  house,  where  plaintiff  was 
hurt,  then  the  plaintiff  would  have  been  en- 
titied  to  instructions  1  and  5  asked  by  him. 
Whether  or  not  the  city  had  established  a 
sidewalk  at  that  point  was  a  question  of 
fact  to  be  settied  by  admission  in  the  an- 
swer or  by  evidence  on  the  trial.  In  the 
answer  it  was  denied  by  the  defendant. 
Several  witnesses  testified  that  there  had 
been  no  conveyance  of  the  land  to  the  city, 
no  condemnation  of  the  land,  or  any  ap- 
propriation or  control  of  the  same  by  the 
dty;  and  several  testified  that  no  work  had 
ever  been  done  on  the  street  by  the  city. 
The  only  evidence  relied  on  by  the  plaintiff 
to  show  either  appropriation  of  the  strip  of 
land  as  a  street,  or  that  the  dty  had  ever 
had  control  of  it,  was  the  testimony  of  BS- 
liott  and  of  John  B.  Christian.  Blliott  said 
that  in  1897-1899  he  sold  the  property  bor- 
dering on  Pine  street,  where  the  plaintiff 
was  hurt,  after  having  divided  It  Into  lots, 
and  that  there  were  no  sidewalks  there  when 
he  sold  it,  and  that  the  only  work  the  town 
had  ever  done  was  to  make  a  Uttie  water 
drain  or  ditch  on  the  sides  of  the  street,  and 
to  keep  the  ditch  cleaned  out  He  said  fur- 
ther that  after  he  sold  the  land  on  Pine  street 
"the  purchasers  built  upon  their  lots,  and 
that,  of  course,  made  the  sidewalk."  The 
witness  Christian  said  that  he  had  been  a 
street  commissioner  of.  the  .city  of  Durham 
for  many  years;  that  the  town  never  laid 
off  any  sidewalk  on  Pine  street,  and  had  nev- 
er done  any  work  there  from  Proctor  street, 
and  that  the  walkway  was  of  the  make  of 
the  travelers;  that  the  city  had  built  and 
worked  the  street  at  that  point  He  said  he 
did  not  remember  that  either  of  the  street 
committee  had  ever  visited  that  part  of  the 
city,  and  that  he  took  his  orders  from  the 
chairman  of  the  street  committee.  He  said 
further  that  when  Sam  Hight  was  building 
his  house  he  was  there,  and  directed  him  to 
move  it  back  from  the  sidewalk,  because  he 
was  building  it  too  near,  and  that  Hight  did 
move  it  back  further  from  the  sidewalk. 

The  fifth  prayer  of  the  plaintiff  for  special 
instructions  (which  his  honor  declined  to 
give)  was  In  these  words:  "If  you  believe 
the  evidence  in  this  case,  you  will  answer 
the  first  issue  [whether  the  plaintiff  was  in- 
jured by  the  negligence  of  the  plaintiff] 
Tes.' "  That  instruction  was  based  on  the 
testimony  of  Christian  that  he  ordered 
Hight,  when  he  was  building  his  house,  to 
move  it  back  from  the  sidewalk,  and  that 
EUght  obeyed  the  order,  and  upon  the  plain- 
tiff's testimony  that  while  walking  along 
the  smooth,  even  walk  just  south  of  Hight's 
house,  on  his  way  home,  he  stepped  into  the 
branch,  the  bank  of  which  was  perpendicu- 
lar on  his  side,  and  hurt  his  leg.  The  con- 
tention is  that  Christian,  the  street  commis- 
sioner, was  acting  for  the  dty  of  Durham, 
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and  also  fliat  as  street  commissioner  he  had 
the  power  to  appropriate  and  take  charge  of 
the  land  for  a  sidewalk  for  the  city.  We 
cannot  admit  that  any  snch  powers  reside  in 
a  street  commissioner. 

The  first  prayer  for  instructions  asked  by 
the  plaintiff  (which  was  declined  by  his 
honor)  was  in  these  words:  "It  was  the 
duty  of  the  city  of  Dhrham  to  repair  the 
streets  and  sidewalks  of  the  city,  and  to 
make  and  keep  them  reasonably  safe  and 
convenient  for  persons  traveling  to  and  from 
on  them.'*  The  plaintiff  insisted  that  that 
instruction  should  have  been  given,  for  the 
reason  that  it  was  alleged  in  the  complaint 
that  the  city  had  established  a  sidewalk  on 
the  west  side  of  Pine  street  down  to  the 
point  where  he  was  hurt,  and  that  that  al- 
legation was  not  denied  in  the  answer.  Up- 
on a  reading  of  the  answer  it  must  be  ad- 
mitted that  the  defendant  was  very  cautious 
in  the  wording  of  Its  denial.  In  fact,  it  may 
be  said  that  It  was  ingeniously  done,  but 
still  effectively  so.  As  we  have  said,  the 
main  question  of  fact  in  the  case  was  wheth- 
er ot  not  the  defendant  had  established  and 
assumed  control  of  the  ground  where  the 
plalntlfF  was  hurt  as  a  street  It  was  de* 
nied  in  the  answer,  and  there  was  evidence 
that  it  had  not  been  so  established  or  ap- 
propriated. His  honor  submitted  that  ques- 
tion fairly  to  the  Jury,  with  proper  instruc- 
tions on  the  law  as  to  the  effect  of  their 
finding,  as  the  following  parts  of  his  charge 
will  show.  The  plaintiff  asked  his  honor 
to  instruct  the  Jury:  "If  you  find  from  the 
evidence  that  the  defendant  permitted  the 
sidewalk  on  the  west  side  of  Pine  street, 
within  the  corporate  limits  of  the  city,  to 
remain  without  any  bridge  or  covering  over 
a  branch  five  or  six  feet  wide  and  three  feet 
deep,  without  a  guard  or  rail,  and  that  the 
north  embankment  of  the  branch  was  per- 
pendicular, or  about  so,  and  that  defendant 
failed  to  light  the  same,  and  permitted  such 
conditions  to  exist  for  several  years,  this 
would  be  negligence;  and,  if  this  was  the 
proximate  cause  of  the  Injury  to  plaintiff, 
you  will  answer  the  first  issue  rSTes.'"  In 
line  with  that  Instruction  he  told  the  Jury: 
"If  you  find  from  the  evidence  that  defend- 
ant had  established  the  sidewalk,  or  that  It 
had  been  used  as  a  walkway  for  a  consid- 
erable time  with  the  knowledge  of  defend- 
ant, and  that  defendant  had  assumed  con- 
trol over  it  on  the  west  side  of  Pine  street* 
within  the  corporate  limits  of  the  city,  and 
defendant  permitted  the  same  to  remain 
without  a  bridge  or  covering  over  a  branch 
(ive  or  six  feet  wide  and  three  feet  deep, 
without  a  guard  or  rail,  and  that  the  north 
embankment  of  the  branch  was  perpendicu- 
lar, or  about  so,  and  that  defendant  failed 
to  light  the  same,  and  permitted  such  condi- 
tions to  exist  for  several  years,  this  would 
be  negligence;  and.  If  this  was  the  prox- 
imate cause  of  the  Injury  to  plaintiff,  yon 
will  answer  tiie  first  issue  'Yes.'*'    He  fur- 


ther instructed  the  Jury  that:  '*tl  yaa  find 
from  the  evidence  that  there  was  a  side  or 
walk  way  used  with  the  knowledge  of  the 
defendant  for  a  considerable  time,  and  that 
defendant  had  exercised  any  control  over 
the  sidewalk,  and  failed  to  place  a  bridge  or 
other  proper  covering  over  the  place  where 
plaintiff  alleges  he  was  Injured,  that  It  was 
not  lighted,  and  remained  In  this  condition 
for  an  unreasonable  length  of  time,  this 
would  be  negligence,  and.  If  It  caused  plain- 
tiff's injury,  you  will  answer  the  first  issue 
'Tes.' "  On  the  question  of  the  alleged  con- 
tributory negligence  of  the  plaintiff  the  court 
gave,  at  request  of  defendant,  the  following 
Instruction:  "If  the  Jury  believe  the  evi- 
dence of  plaintiff,  he  well  knew  of  the 
branch,  of  its  location  and  dangerous  char> 
acter,  of  the  passway  over  the  bridge  travel* 
ed  by  foot  passengers:  that  he  had  for  two 
months  frequently,  and  almost  dally,  travel- 
ed Pine  street,  and  was  familiar  with  the 
location  of  the  houses  on  the  street,  and 
where  the  sidewalk  turned  into  the  street 
and  proceeded  across  the  bridge;  that  he 
had  seen  and  observed  the  danger  of  the 
branch  for  about  two  months  almost  dally — 
then  the  plaintiff  was  bound  to  act  upon  his 
Information,  and  use  ordinary  care  and  pru- 
dence in  shielding  and  protecting  himself 
from  what  he  knew  to  be  a  menacing  dan- 
ger to  every  one  who  passed  near  It;  and  if 
the  Jury  shall  find  that  the  plaintiff  failed 
to  exercise  ordinary  care  the  Jury  will  axfc- 
swer  the  second  Issue  'Yes.'"  The  plain- 
tiff had  testified  that  whenever  he  had  been 
near  where  he  was  hurt  he  had  turned  oft 
the  sidewalk  about  five  feet  from  the  branch, 
and  Just  before  reaching  the  branch  had 
walked  along  the  edge  of  the  street,  and 
crossed  the  branch  on  the  bridge.  Just  as 
other  people  did;  and  that  before  he  was 
hurt  he  made  one  trip  a  day  for  a  week, 
and  two  or  three  times  a  week  for  the  bal- 
ance of  the  time.  He  said  further  that  he 
had  never  been  along  there  in  the  night  be- 
fore, and  that  he  did  not  remember  ever 
noticing  the  place  at  the  branch  before  he 
was  hurt  The  objection  of  the  plaintiff  to 
the  Instruction  was  that  the  court  stated,  in 
substance,  that  the  point  where  the  plain- 
tiff was  hurt  was  to  the  knowledge  of  the 
plaintiff  a  dangerous  place,  and  that  that 
was  in  direct  contradiction  of  the  plaintiff 
on  this  point,  he  having  stated  in  his  ex- 
amination that  he  did  not  remember  to  have 
noticed  the  place  where  he  was  hurt  before 
that  occasioA.  We  cannot  see  how  the  plain- 
tiff's case  was  hurt  by  the  Instruction.  The 
degree  of  care  which  his  honor  laid  down 
as  the  rule  of  conduct  to  be  observed  by  the 
plaintiff  when  he  failed  to  turn  off  from  the 
branch  where  he  was  hurt  and  to  follow  the 
path  over  the  bridge  on  the  street  was  ex- 
actly and  precisely  the  same  degree  of  care 
which  his  honor  should  have  instructed  the 
Jury  that  the  plaintiff  was  to  observe  on 
account  of  the  plaintiff's  knowledge  of  the 
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Btze  and  depth  of  the  iitream  and  the  arold- 
ance  of  it  by  himself  and  others  in  going 
along  that  way.  It  is  to  be  observed  that 
the  plaintiff  did  not  say  that  he  mistook 
his  way,  and  went  to  the  branch,  and  that 
he  intended  to  turn  off  where  he  usually 
did,  but  that  the  darkness  of  the  night  and 
the  want  of  a  light  prevented  him  from  doing 
sa  He  simply  said  that  he  followed  the 
sidewalk.  Bpt,  even  if  the  instruction  had 
been  a  substantial  error,  it  was  harmless, 
because  the  jury  had  found  that  the  plain- 
tiff was  not  hurt  by  the  defjendantfs  negli- 
gence. 
No  error. 

DOUGLAS,  J.,  dissents. 
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ERWIN  V.  MOBBIS  et  aL 

(Supreme  Court  of  North  Carolina.    Nov.  80, 

1904.) 

XllTBBESnr— UBUBT'-VAIJDITT    OV   OONTBAOr— 
OONTBiLCTSr-'CONSTBnCTION. 

1.  Under  the  statute  prohibiting  the  cbavglng 
of  usury,  a  promise  to  pay  usurious  interest  is 
void  and  unenforceable. 

2.  A  vendee  of  mortgaged  land  agreed  with  bis 
grantor,  the  mortgagor,  to  pay  the  mortgagee 
what  was  actually  due  on  the  debt.  The  mort- 
gage note  called  for  usurious  interest,  and  the 
vendee  sued  to  restrain  a  sale  under  the  mort- 
gage; he  alleging  a  tender  of  the  amount  ac- 
tually due.  Held^  that  the  injunction  should 
have  been  continued  to  a  final  hearing,  to  deter- 
mine whether  the  words  ''actually  due"  meant 
the  face  of  the  note,  or  the  amount  legally  due. 

Appeal  from  Superior  Court,  Cabarrus 
County;  T.  A.  McNeill,  Judge. 

Suit  by  J.  A.  Brwin  against  Z.  A«  Morris 
and  others.  From  an  order  vacating  a  re- 
straining order  and  refusing  an  iDjunction« 
plaintiff  appeals.    Beversed. 

Montgomery  &  Crowell,  for  appellant.  Os- 
borne, Maxwell  &  Keerans»  for  appellees. 

CONNOB,  J.  This  is  an  appeal  from  an 
interlocutory  order  dissolving  a  restraining 
order  and  refusing  an  injunction  to  the  hear- 
ing. The  complaint,  considered  as  an  affi- 
davit, set  forth:  That,  at  a  sale  of  the  land 
described  therein,  Laura  B.  Moss,  who  after- 
wards intermarried  with  C.  W.  Swink,  pur- 
chased same  for  the  sum  of  $3,884.  That, 
not  having  the  money  to  pay  therefor,  the  de- 
fendants* intestate,  P.  M.  Morris,  agreed  to 
furnish  it,  and  take  her  note  secured  by  mort- 
gage on  the  land.  That  he  did  furnish  the 
sum  of  $3,884^  and  took  from  Laura  B.  a 
note  dated  December,  1894,  for  $4,784,  car- 
rying interest  at  8  per  cent,  payable  semi- 
annually; $900  being  added  to  the  amount 
furnished,  as  a  bonus  for  the  loan  of  the 
money.  That  no  other  consideration  passed 
from  Morris  to  Laura  B.  for  the  promise  to 
pay  said  amount  That  Laura  B.  executed  a 
mortgage  on*  the  land  to  secure  the  note. 
Thereafter  certain  payments  were  made  on 


•the  note.  Laura  B.  Moss  on  March  28,  1903, 
tendered  the  defendant  Z.  A.  Morris,  one  of 
the  executors  of  said  P.  M.  Morris,  the  full 
amount  due,  less  the  sum  of  $900  charged  as 
a  bonus,  in  full  payment  of  the  note,  which 
he  refused  to  accept  *That  the  said  Laura 
B.  Moss  has  sold  and  conveyed,  for  valuable 
consideration,  by  deed  duly  recorded  April  1, 
1904,  the  said  tract  of  land  to  plaintiff,  under 
a  contract  that  plaintiff  is  to  pay  defendants 
whatever  amount  is  actually  due  the  defend- 
ants on  account  of  the  note  and  mortgage, 
together  with  all  the  rights,  interests,  and 
equities  of  the  said  Laura  B.  Moss  in  said 
land  under  said  mortgage.'*  That  the  plain- 
tiff is  ready,  able,  and  willing  to  pay  the  de- 
fendants the  amount  actually  due  on  the 
same,  and  tenders  such  amount  That  de- 
fendants, pursuant  to  the  power  contained  in 
the  mortgage,  have  advertised  the  land  {or 
sale.  His  honor  Judge  Shaw  granted  a  tem- 
porary restraining  order,  with  notice  to  the 
defendants  to  show  cause.  His  honor  Judge 
McNeill,  upon  the  return  of  the  order,  va- 
cated the  restraining  order  and  refused  the 
injunction.    The  plaintiff  appealed. 

The  case  Is  before  us  upon  the  plaintiff's 
affidavit  defendants  not  having  filed  any  an- 
swer thereta  The  question  presented — 
whether  the  grantee  of  the  mortgagor  may 
avail  himself  of  the  plea  of  usury  included 
in  the  debt  secured  by  the  mortgage,  or  make 
the  usury  the  basis  for  an  action  for  equi- 
table relief — has  never  before  been  presented 
to  or  decided  by  this  court  It  is  well  set- 
tled by  our  decisions  that,  under  the  statute 
prohibiting  the  charging  of  usury,  the  prom- 
ise to  pay  the  usurious  interest  Is  void  and 
cannot  be  enforced.  Moore  v.  Beaman,  111 
N.  C.  828»  16  8.  B.  177;  s.  c.  on  rehearing, 
112  N.  C.  558,  17  S.  B.  676.  The  question  pre- 
sented upon  this  appeal  is  whether  the  de- 
fense is  confined  to  the  debtor,  or,  when  the 
land  is  sought  to  be  subjected,  may  be  set  up 
by  the  grantee  of  a  mortgagor.  The  allega- 
tion is  that  the  plaintiff  took  the  title  to  the 
land  upon  a  promise  to  pay  what  was  "ac- 
tually due**  on  the  debt  It  is  not  made 
clear  what  the  real  agreement  was.  If  by 
the  term  "actually  due"  is  meant  due  on  the 
face  of  the  note  (that  Is,  in  consideration  of 
the  conveyance  of  the  land  for  a  fixed  price, 
the  face  value  of  the  note  was  reserved  by 
the  plaintiff,  with  a  promise  to  pay  it  to  the 
defendants),  it  would  seem  that  such  an 
agreement  amounted  to  an  application  by  the 
mortgagor  of  so  much  of  the  purchase  money 
as  was  necessary  to  pay  the  note.  If,  how- 
ever, the  plaintiff  simply  assumed  the  posi- 
tion of  the  mortgagor,  treating  the  word 
"actually"  as  meaning  legally  due,  another 
and  very  different  question  would  be  present 
ed.  The  authorities  ft*om  other  courts  are 
not  In  harmony.  In  the  present  condition  of 
the  record,  we  prefer  not  to  decide  the  ques- 
tion. The  injunction  should  have  been  con- 
tinued to  the  final  hearing,  when  the  contract 
between  the  plaintiff  and  mortgagor  can  l»e 
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ascertained.    McCorkle  v.  Brem,   76  N.  O. 
407;    Marshall  v.  Commissioners,  88  N.  0. 
103. 
Error. 

(137  N.  C.  80) 

BRITTAIN  V.  WBSTALIi. 

(Supreme  Court  of  North  Carolina.    Nov.  80, 

1904.) 

AXJTHOEITY  OP  AGENT^— PUBCHA8E  FOB  CASH— 
PUECHA8E  ON  CREDIT^— WHEN  BINDING  ON 
PBINCIPAL— ACTION  AGAINST  PRINCIPAL— IN- 
BTRUCTIONS. 

1.  If  express  authority  to  buy  on  credit  is  not 
given  to  an  agent,  but  ne  is  authorized-  to  make 
the  purchase,  and  no  funds  are  advanced  to  him 
to  enable  him  to  buy  for  cash,  he  is  by  implica- 
tion clearly  authorized  to  purchase  on  the  credit 
of  his  principal. 

2.  In  an  action  for  goods  sold  defendant's 
agent  on  credit,  the  goods  having  been  received 
by '  defendant,  the  defense  was  that  the  agent 
had  been  given  cash  to  make  the  purchase,  and 
that  he  had  no  express  authority  to  buy  on 
credit,  and  it  appeared  from  the  written  con- 
tract of  agency  tnat  the  agent  could  buy  only 
for  cash.  Held  error  to  refuse  an  instruction 
that  the  contract  did  not  authorize  a  purchase 
on  credit. 

3.  It  was  error  to  refuse  an  Instruction  that, 
although  the  goods  came  into  defendant's  pos- 
session, and  were  appropriated  by  him,  he 
would  not  be  liable  to  plaintiff  unless  he  bad 
authorized  the  agent  to  buy  on  credit,  or  ap- 
propriated the  goods  knowing  that  he  had. 

4.  It  is  only  after  a  prima  facie  case  of 
agency  has  been  established  that  the  acts  and 
declarations  of  the  agent  become  competent 
s  gainst  his  alleged  principaL 

Appeal  from  Superior  Oonrt,  Catawba 
County;   McNeill,  Judge. 

Action  by  D.  M.  Brittalo  against  W.  H. 
Westall.  From  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeals.    Reversed. 

Self  &  Whitener,  for  appellant.  L.  h, 
Witherspoon  and  M.  H.  Yount,  for  appellee. 

WALKER,  J.  This  case  was  before  us  at 
the  last  term  upon  an  appeal  by  the  plaintiff 
from  a  judgment  of  nonsuit,  which  the  court 
rendered  on  motion  of  the  defendant  at  the 
close  of  the  testimony.  135  N.  C.  492,  47  S. 
E.  616.  We  then  held  there  was  some  evi- 
dence that  Townsend  was  the  agent  of  West- 
all  to  buy  the  lumber  for  him,  and,  although 
it  was  a  restricted  agency,  and  Townsend 
could  only  bny  for  cash,  yet,  if  Townsend 
bought  lumber  from  the  plaintiff  on  West- 
all's  credit,  and  the  latter  received  and  ap- 
propriated it  to  his  own  use,  knowing  at  the 
time  it  had  been  so  bought,  he  would  be 
liable  for  its  value.  In  order  that  this  phase 
of  the  case  might  be  submitted  to  the  jury, 
the  judgment  was  set  aside,  and  a  new  trial 
awarded.  A  sufficient  statement  of  the  facts 
for  an  understanding  of  the  point  decided  in 
this  appeal  will  be  found  in  the  case  as  for- 
merly reported.  It  may  be  added,  though, 
that  there  was  evidence  at  the  last  trial  that 
the  defendant  had  sapplied  Townsend  with 
sufficient  funds  to  buy  the  lumber.  In  Pat- 
ton  Y.  Brlttain,  32  N.  O.  8^  it  appeared  that 


an  agent  was  given  authority  to  purchase 
personal  property  for  his  principal,  but  on- 
ly so  far  as  he  had  cash  of  his  principal 
with  which  he  was  to  pay  for  it.  The 
agent  purchased  on  the  credit  of  the  principal 
without  paying  any  money,  and  the  property 
was  delivered  to  the  principal,  who  received 
and  converted  it  to  his  own  use.  The  court 
held  that,  when  the  agent  violated  his  ex- 
press Instructions,  and  bought  on  credit  in- 
stead of  for  cash,  the  principal  had  the  right 
to  repudiate  the  contract,  and  to  refuse  to  re- 
ceive the  articles,  but,  having  received  and 
used  them  witb  knowledge  that  they  had 
been  purchased  for  him  and  upon  his  credit, 
the  vendor  Could  recover  from  him  the  price 
of  the  goods.  It  was  said  that  the  same  re- 
sult would  follow  whether  the  agent  acted 
contrary  to  his  authority,  exceeded  it,  or  had 
none  at  all;  it  being  the  simple  case  of  the 
goods  of  one  man  coming  to  the  use  of  an- 
other, which  he  knows  are  not  intended  as 
a  gift,  but  afe  sent  to  him  upon  the  expecta- 
tion that  he  will  receive  and  pay  for  them. 
A  mere  agency  to  purchase  does  not  always 
and  necessarily  imply  authority  to  pledge  the 
credit  of  the  principal,  and  when  the  agent 
is  furnished  with  funds  for  the  purpose  of 
making  purchases  on  his  principal's  account 
he  cannot  bind  the  latter  by  a  purchase  on 
credit,  unless,  perhaps,  such  is  the  well- 
known  custom  of  trade,  or  unless  the  prin- 
cipal, with  notice  of  the  facts,  ratifies  the 
transaction.  This  is  substantially  the  prin- 
ciple which  Is  involved  in  this  case,  and  it 
is  sanctioned  by  the  best  authorities.  See  1 
Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  pp.  1020, 
1021,  where  the  cases  on  the  subject  are  col- 
lated. This  court  has  said  that  when  the 
authority  to  buy  or  to  sell  is  given  in  general 
terms,  it  is  clear,  in  the  absence  of  any  re- 
striction to  the  contrary,  that  the  agent  has 
the  power  to  buy  for  cash  or  on  credit,  as 
he  may  deem  best,  and  to  sell  in  the  same 
way.  Ruffln  y.  Mebane,  41  N.  C.  607.  It 
may  be  taken,  then,  as  a  settled  principle  in 
the  law  of  agency,  that,  if  express  authority 
to  buy  on  a  credit  is  not  given  to  an  agent, 
but  he  is  authorized  to  make  the  purchase, 
and  no  funds  are  advanced  to  him  to  enable 
him  to  buy  for  cash,  he  is  by  implication 
clearly  authorized  to  purchase  on  the  credit 
of  his  principal,  because  when  an  agent  is 
authorized  to  do  an  act  tor  his  principal  all 
the  means  necessary  for  the  accomplishment 
of  the  act  are  impliedly  included  in  the  au- 
thority, unless  the  agent  be  in  some  particu- 
lar expressly  restricted.  Sprague  t.  Gillette 
50  Mass.  (9  Mete.)  91.  The  case  of  Komor- 
owski  y.  Krumdick,  56  Wis.  28,  18  N.  W. 
881,  is  much  like  ours.  The  court  there  held 
that  an  agent  to  purchase  property  must,  in 
order  to  bind  his  principal,  who  furnishes  In^ 
advahce  the  funds  to  make  the  purchase,  buy 
for  cash,  unless  he  has  express  power  to  bny 
upon  credit,  or  unless  the  custom  of  the 
trade  is  to  buy  upon  credit;  and  in  thet  ab- 
sence of  such  express  authority  or  of  such 
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a  custom  the  agent  cannot  bind  his  principal 
by  a  purcliase,  upon  a  credit,  from  a  person 
who  Is  Ignorant  of  his  real  authority  as  be* 
tween  himself  and  his  principal,  unless  the 
property  so  bought  is  delivered  to  the  latter, 
and  he  receives  It  knowing  that  his  agent 
actually  bought  on  credit  or  that  he  had  no 
funds  In  his  hands  at  the  time  with  which  to 
buy  the  sama  See,  also,  Jaques  v.  Todd, 
3  Wend.  83;  Wlllard  v.  Buckingham,  36 
Conn.  395;  Proctor  v.  Tows,  115  HI.  138,  8 
N.  B.  569;  Paine  v.  Tlllinghast  52  Oonn. 
532;  Mechem  on  Agency,  $  364.  While  these 
principles  seem  not  to  have  been  seriously 
questioned  by  the  defendant,  he  contended 
that  Townsend  was  not  his  agent,  and  that, 
even  if  he  was,  he  had  been  supplied  by  him 
with  more  than  sufficient  cash  with  which  to 
buy  the  lumber  afterwards  received 'by  the 
defendant,  and  that  Townsend  had  no  ex- 
press authority  to  buy  on  credit 

In  order  to  present  these  questions,  and 
have  the  jury  pass  upon  them,  the  defend- 
ant's counsel  requested  the  court  to  give  cer- 
tain Instructions  to  the  Jury;  and  among 
others  the  following  one,  which  was  the  sub- 
ject of  the  defendant's  second  prayer:  "The 
written  contract  introduced  In  evidence  con- 
stituted Townsend  the  agent  of  Westall, 
with  limited  authority  only.  As  such  agent 
Townsend  had  authority  to  buy  lumber  for 
cash,  with  money  furnished  him  by  Westall, 
but  he  did  not  have  authority  under  said 
written  contract  to  buy  lumber  on  Westall's 
credit"  We  do  not  see  why  defendant  was 
not  entitled  to  this  Instruction.  On  the  face 
of  the  contract  It  appeared  that  Townsend 
was  directed  to  buy  only  for  cash,  and,  this 
being  so,  he  could  not  ot  course,  buy  on 
credit  contrary  to  the  instructions  of  his 
principal.  Whether  the  defendant  subse- 
quently ratified  what  he  did,  and  Is  therefore 
liable  to  the  plaintiff,  Is  quite  another  and 
different  question. 

The  Instruction  requested  In  the  defend- 
ant's sirth  prayer  was  a  proper  one,  and 
should  have  been  given.  It  was  as  follows: 
"Although  the  identical  lumber  in  contro- 
versy came  into  possession  of  defendant  and 
was  appropriated  by  him,  he  would  not  l>e 
liable  to  plaintiff  for  its  value  unless  he  had 
authorized  Townsend  to  buy  on  his  credit 
or  accepted  and  appropriated  the  lumber 
with  notice  of  the  fact  that  Townsend  had 
bought  it  on  his  [defendant's]  credit"  The 
contract  expressly  required  Townsend  to  buy 
for  cash,  and  the  only  possible  ground  of  de- 
fendant's liability  Is  that  he  received  and 
appropriated  the  lumber  to  his  own  use, 
knowing  that  his  agent  had  bought  it  on  his 
credit  or  that  he  had  not  provided  his  agent 
with  the  cash  to  buy  lumber.  In  which  case 
the  latter  had  Implied  authority  to  buy  on 
credit  and  that  fact  would  also  be  some 
evidence  of  notice  to  defendant  that  his 
agent  had  so  bought.  1  Am.  &  Eng.  Bnc.  of 
Law,  1021,  and  notes. 

The  first  and  fourth  prayers  were  properly 


refused,  as  none  of  them  embraced  all  of  the 
facts  which  it  was  necessary  for  the  jury  to 
find  In  order  to  defeat  the  plaintiff's  recov- 
ery. They  were  not  complete,  but  confined 
only  to.  a  single  aspect  of  the  case.  The  in- 
struction asked  to  be  given  in  the  third 
prayer  was  not  warranted  by  the  state  of  the 
evidence.  The  fifth  prayer  was  substantially 
given.  Indeed,  the  modification  made  by  the 
court  was  virtually  but  a  repetition  of  the 
language  in  the  first  part  of  the  prayer.  The 
seventh  prayer,  which  was  modified,  and 
then  given  by  the  court  might  well  have 
been  refused,  as  it  is  subject  to  the  same 
objection  as  that  already  stated  to  the  first 
and  fourth  prayers.  It  restricted  the  right 
to  recover  to  only  one  view  of  the  case,  when 
there  were  others  which  should  have  been 
considered  by  the  jury.  Like  the  first  and 
fourth  prayers.  It  was  too  narrow,  and  there- 
fore misleading.  But  the  amendment  of  the 
court  wrought  no  material  change  in  the  In- 
struction as  It  was  asked  to  be  given. 

With  reference  to  the  objections  to  testi- 
mony, we  may  say  g^erally  that  the  decla- 
rations of  an  agent  are  not  competent  to 
prove  the  agency.  It  is  only  after  a  prima  fa- 
de case  of  agency  has  once  been  established 
that  the  acts  and  declarations  of  the  agent 
can  become  competent  against  his  alleged 
principal.  Francis  v.  Bdwards,  77  N.  O.  271; 
Gilbert  v.  James,  86  N.  O.  244;  Daniel  v. 
Railroad  (at  this  term)  48  S.  B.  816.  When 
he  is  shown  to  be  an  agent,  his  acts  and 
declarations  In  the  course  of  his  employment 
and  within  tiie  scope  of  his  agency  and  while 
be  Is  engaged  In  the  business  (dum  fervet 
opus)  are  competent  as  In  that  case  they 
are^  as  It  were,  the  acts  and  declarations  of 
the  principal  himself.  What  he  says  and 
does,  even  while  engaged  in  transacting  the 
business  of  the  agency,  Is  not  competent  to 
establish  the  agency,  which  is  a  preliminary 
fact  to  be  shown  before  his  acts  and  declara- 
tions can  be  admissible  at  all.  We  need  not 
discuss  the  exceptions  to  the  charge,  as  they 
may  not  be  presented  again.  There  was  er- 
ror In  the  refusal  to  give  the  Instructions 
contained  In  the  second  and  sixth  prayers 
of  defendant  for  which  there  must  be  an- 
other trial. 

New  trIaL 

(187  N.  C.  35) 

STATON  v,  WEBB. 

(Supreme  Oourt  of  North  Oarollna.    Nov.  80, 

1904.) 

PLEAnilfO— FOBVS  OF  ACTIOIT-— PBATEB  FOB  BK- 
LTBF— M0BT6  AGES— FOBBCLOSUBB— BIGHTS  OF 
MOBTGAOBK-nJUDOMBRT  CBBOITOBS  OF  IIOBT- 
GAOOB. 

1.  Under  (^onst  1868,  art  4,  8  1,  and  Ck>de,  $ 
133,  abolishing  distinctions  between  actions  at 
law  and  suits  In  equity,  and  CJode,  §  233,  pro- 
viding  that  the  complaint  shall  contain  a  plain 
and  concise  statement  of  the  facts  constituting 
the  cause  of  action,  and  a  demand  for  the  re- 
lief to  which  plaintiff  supposes  himself  entitled, 
and  section  2G0,  providing  that  the  allegations 
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•si  a  pleading  tball  be  liberally  construed,  an 
exception  to  a  complaint,  that  by  its  form  it  Is 
*'for  money  had  and  received,"  and,  as  such, 
cannot  be  maintained  unless  the  money  has 
.been  actually  received  by  defendant,  is  unten- 
able. 

2.  As  between  a  Judgment  creditor  and  the 
mortgagee,  the  former  is  entitled  to  the  pro- 
ceeds of  a  sale  of  the  mortgaged  property  after 
the  payment  of  the  mortage  debt,  with  such 
expenses  only  as  are  provided  for  m  the  mort- 
gage, or  are  necessarily  incident  thereto;  and 
the  mortgagor  cannot  make  a  subsequent  agree- 
ment with  the  mortgagee,  giving  him  the  entire 
proceeds  of  the  sale  of  the  land, -to  the  exclu- 
sion of  judgment  creditors,  under  the  guise  of 
exorbitant  commissions. 

8.  A  mortgagee  cannot  claim  an  attorney's  fee 
out  of  the  proceeds  of  the  sale  of  the  mortgaged 
property,  as  against  a  judgment  creditor  of  the 
mortgagor,  in  the  absence  of  proof  of  authority 
therefor  in  the  mortgage. 

4.  Although  Code,  f  233,  provides  that  the 
complaint  shall  contain  a  demand  for  the  re- 
lief to  which  plaintiff  supposes  himself  entitled, 
a  complaint  filed  by  a  judgment  creditor  of  a 
mortgagor,  stating  that  defendant  mortgagee 
had  sold  the  mortgaged  premises  for  more  than 
enough  to  pay  his  debt,  and  refused  to  pay  the 
surplus  to  plaintiff  in  satisfaction  of  his  dock- 
eted judgments,  and  in  which  the  evident  re- 
lief, though  not  stated,  was  to  require  defendant 
to  pay  over  the  surplus  to  plaintiff,  was  suffi- 
cient 

Appeal  from  Superior  Court,  Edgecombe 
County;  Moore,  Jtidge. 

Action  by  H.  L.  Staton  against  W.  O. 
Webb.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

The  following  statement  of  facts,  taken 
from  the  defendant's  brief,  substantially 
states  the  case:  '*0n  February  1,  1890,  Jo- 
seph Cobb  executed  to  the  defendant,  Webb, 
^a  mortgage  deed  conveying  a  tract  of  land 
to  secure  the  payment  of  a  note  for  ^1,000, 
due  January  1,  1897,  with  authority  to  sell 
for  cash  on  default  in  the  payment  of  said 
note,  'and  apply  the  proceeds  of  sale  to  the 
payment  of  the  note  and  interest,  and  the 
surplus,  if  any,  to  the  said  Joseph  Cobb,  or 
to  his  heirs.'  On  June  5,  1896,  the  plain- 
tiff recovered  four  several  judgments  against 
the  said  Joseph  Cobb  in  a  justice's  court  of 
said  county,  and  on  the  same  day  caused 
them  to  be  duly  docketed  in  the  office  of  the 
clerk  of  the  superior  court  of  said  county. 
That  the  amount  due  the  said  Webb  on  the 
aforesaid  mortgage  indebtedness  on  Decem- 
ber 2, 1900,  date  of  sale  under  said  mortgage, 
was  $1,290.16,  and  the  amount  due  plaintiff 
on  said  judgments  on  that  day  was  $568.67. 
That  the  said  Webb  was  unable  to  secure  a 
cash  purchaser  for  said  land.  So  It  was 
finally  agreed  between  him  and  the  said 
Cobb  that  the  land  should  be  sold  on  a 
credit  of  three  years.  That  at  the  same  time 
It  was  further  agreed  between  said  parties 
that,  in  consideration  of  the  labor  and  ef- 
forts of  the  said  Webb  to  find  a  credit  pur- 
chaser at  a  price  in  excess  of  the  mortgage 
debt,  such  excess  bid  should  be  applied  to 
an  unsecured  indebtedness  of  $800  of  the 
said  Cobb  to  the  said  Webb.  That  said 
land  was  sold  in  accordance  with  said  agree- 
ment on  December  %  1900,  on  these  terms:  | 


$250  cash;  $500  payable  December  2,  1901; 
$500  payable  December  2,  1903;  and  $500 
payable  December  2,  1904.  Deed  was  made 
to  the  purchaser  on  his  making  the  cash 
payment,  and  executing  a  mortgage  on  the 
land  to  secure  the  deferred  payments.  At 
the  time  of  the  mortgage  sale  and  the  mak- 
ing of  the  aforesaid  agreement  with  Cobb, 
the  said  Webb  had  Ho  knowledge  of  the 
Judgments  in  fayor  of  the  plaintiff.  That, 
of  the  cash  payment  of  $250,  the  said  Webb 
disbursed  $2.25  for  stamps  and  recording 
deed  to  the  purchaser,  and  paid  attorneys 
$20  for  preparing  the  papers  between  Webb 
and  the  purchaser.  That  Webb  has  receiv- 
ed on  said  purchase  mortgage  and  notes  only 
the  following  amounts:  $50  October  21, 1901; 
$50  December  2,  1901;  $100  October  6,  1902; 
and  $200  January  6,  1904." 

The  plaintiff  contends  that  he  Is  entitled 
to  the  payment  of  his  judgment  debt  after 
satisfaction  of  the  mortgage.  The  defend- 
ant contends  that  he  is  also  entitled  to  the 
payment  of  his  unsecured  debt  In  accord- 
ance with  his  agreement  with  the  mortgagor. 
The  court  below  adjudged  that  the  defend- 
ant was  entitled  to  the  balance  of  the  prin- 
cipal and  interest  of  his  mortgage  debt,  to- 
gether with  the  necessary  expenses  of  the 
sale,  exclusive  of  attorney's  fees,  and  that 
the  plaintiff  was  then  entitled  to  the  pay- 
ment of  his  judgment  debt  which  exhausted 
the  fund.  The  court  also  appointed  a  receiv- 
er, and  directed  the  defendant  to  turn  over 
to  him  the  unpaid  note  given  for  the  pur- 
chase of  the  land.    The  defendant  appealed. 

Gilliam  &  Gilliam,  for  appellant  G.  M.  T. 
Fountain,  for  appellee. 

DOUGLAS,  J.  (after  stating  the  case). 
The  defendant  filed  three  exceptions.  The 
first  is  that,  by  the  form  of  the  complaint, 
this  is  an  action  for  money  had  and  received, 
and,  as  such,  cannot  be  maintained  unless 
the  money  has  been  actually  received  l)y  the 
defendant  This  exception  cannot  be  main- 
tained, whatever  might  have  been  its  merit 
under  the  old  common-law  practice,  before 
the  adoption  of  the  Constitution  of  1868. 
Section  1  of  article  4  provides  that  '*the  dis- 
tinctions between  actions  at  law  and  suits  in 
equity,  and  the  forms  of  all  such  actions  and 
suits,  shall  be  abolished;  and  there  shall  be 
in  this  state  but  one  form  of  action,  for  the 
enforcement  or  protection  of  private  rights 
and  the  redress  of  private  wrongs,  which 
shall  be  denominated  a  civil  action;  and  every 
action  prosecuted  by  the  people  of  the  state 
as  a  party,  against  a  person  charged  with  a 
public  offense,  for  the  punishment  of  the 
same,  shall  be  termed  a  criminal  action. 
Feigned  Issues  shall  also  be  abolished,  and 
the  fact  at  issue  tried  by  order  of  court  be- 
fore a  jury."  Section  133  of  the  Code  Is  as 
follows:  **The  distinctions  between  actions 
at  law  and  suits  In  equity  and  the  forms  of 
all  such  actions  and  suits  heretofore  existing 
are  abolishedt  and  there  shall  be  heroaTter 
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bat  ODe  form  of  action  for  the  enforcement  or 
protection  of  private  rights  and  the  redress 
of  private  wrongs,  which  shall  he  denominat- 
ed a  drll  action.'*  Section  283  provides  that 
'the  complaint  shall  contain  (1)  the  title  of 
the  canse,  specifying  the  name  of  the  court 
In  which  the  action  is  brought,  the  name  of 
the  county  in  which  the  trial  Is  required  to 
be  had,  and  the  names  of  the  parties  to  the 
action,  plaintiff  and  defendant;  (2)  a  plain 
and  concise  statement  of  the  facts  constitut- 
ing a  cause  of  action  without  unnecessary 
repetition,  and  each  material  allegation  shall 
be  distinctly  numbered;  <3)  a  deinand  of  the 
relief  to  which  the  plaintiff  supposes  him- 
self entitled;  if  the  recovery  of  money  be 
demanded,  the  amount  thereof  must  be  stat- 
ed." Section  260  Is  as  follows:  ''In  the  con- 
struction of  a  pleading  for  the  purpose  of  de- 
termining Its  effect,  Its  allegations  shall  be 
liberally  construed  with  a  view  of  substantial 
Justice  between  the  parties.'*  It  is  evident 
from  thescf  provisions  that  the  new  Code  of 
Civil  Procedure  was  neither  a  modification 
nor  a  simplification  of  any  of  the  common- 
law  modes  of  procedure.  It  practically  abol- 
ished all  the  common-law  forms  of  action, 
and  adopted  the  old  equity  practice,  with 
some  slight  modifications;  the  principal  one 
being  that  in  the  code  practice  the  summons 
precedes  the  complaint,  while  in  equity  the 
subpoena  follows  the  bill.  Wilson  v.  Moore, 
72  N.  O.  658.  A  brief  glance  at  the  methods 
of  procedure  In  actions  at  law  before  the 
adoptl<}ii  of  the  Code  of  Civil  Procedure  will 
show  how  complete  is  the  change.  In  this 
state  the  courts  followed  the  practice  of  the 
Court  of  King's  Bench  in  England.  Much 
space  and  learning  were  expended  upon  the 
nature  and  requisites  of  the  different  plead- 
ings, bnt  In  actual  practice  the  method  was 
of  the  simplest  kind.  The  action  was  begun 
by  an  ''original  writ"  commanding  the  sheriff 
to  "take  the  body  of  C.  D.  (if  to  be  found  in 
your  county)  and  him  safely  keep  so  that 
you  have  him  before  the  Justices  of  our  Court 

of  Pleas  &  Quarter  Sessions  to  be  held , 

then  and  there  to  answer  A.  B.  of  a  plea  of 

trespass  on  the  case  to  his  damage  

dollars.*'  If  the  action  lay  in  debt  or  cove- 
nant, or  any  other  form  of  action,  the  only 
change  made  was  to  Insert  in  lieu  of  the 
words   "trespass   on   the   case*'    the  words 

••that  he  render  unto  him  the  sum  of 

dollars,  which  he  owes  to,  and  unjustly  de- 
tains from,  him,"  or  a  "breach  of  covenant," 
as  the  case  might  be.  Eaton's  Forms,  44. 
Under  this  writ  the  sheriff  took  the  defend- 
ant into  custody,  unless  belonging  to  some 
exempted  dass,  such  as  a  woman  or  an  ad- 
ministrator, and  held  him  to  ball,  or  himself 
became  special  ball.  The  plaintiff  was  sup- 
posed to  file  a  declaration,  which  in  fact  was 
rarely  if  ever  done;  the  mere  indorsement  of 
the  natnre  of  the  action  on  the  back  of  the 
writ  being  deemed  a  sufficient  compliance 
with  the  rule  in  the  absence  of  a  specific  de- 
mand.   The  dtfendant  was  also  expected  to 


plead,  which  was  usually  done  by  his  coun- 
sel merely  marking  upon  the  docket  the  na- 
ture of  his  pleas,  in  a  contracted  form. 
Whatever  it  may  have  been  in  theory,  the 
usual  entry  was  about  as  follows:  "Genl. 
Issue,  Payt  &  set-off,  Stat  Lim.  with  leave." 
The  last  two  words  mean  leave  to  plead  any 
other  defense  that  may  chance  to  occur  to  the 
pleader,  such  as  nil  debit,  accord  and  satis- 
faction, non  est  factum,  or  the  like.  In  eject- 
ment— ^a  form  of  trespass  wherein  the  gen- 
eral issue  was,  "Not  guilty" — ^the  procedure 
was  more  complicated,  but  even  in  that  ac- 
tion Mr.  Eaton  feels  called  on  to  say:  "The 
practice  which  prevails  in  North  Carolina  of 
trying  actions  of  ejectment  with  no  declara- 
tion on  file  but  that  against  the  casual  ejector 
is  very  irregular."  The  force  of  this  remark 
is  apparent  when  we  recall  that  the  casual 
ejector  had  no  actual  existence,  being  purely 
a  fictitious  i>ersonage— the  airy  phantom  of 
Judicial  imagination.  In  the  old  system  the 
principal  difficulties  lay  In  deciding  upon  the 
proper  form  of  action,  and  the  danger  of  en- 
countering during  the  trial  some  equitable 
right  that  could  not  be  adjusted  in  that  court 
The  fact  that  the  courts  of  law  and  equity 
were  held  by  the  same  Judge  at  the  same 
place  and  during  the  same  week  did  not  pre- 
vent them  from  being  separate  and  distinct 
courts,  with  subjects  of  Jurisdiction  and 
methods  of  procedure  entirely  different  It 
was  to  remedy  these  evils  that  the  new  sys- 
tem was  adopted.  Whether  It  comes  up  to 
the  full  measure  of  simplicity  claimed  for  it 
by  its  most  enthusiastic  advocates,  we  are 
not  entirely  prepared  to  say.  We  certainly 
do  not  desire  to  make  any  further  complica- 
tions, and,  in  furtherance  of  its  essential 
principles,  must  overrule  the  exception. 

The  second  exception  is  as  follows:  "That 
on  the  issues  found  by  the  Jury  the  plaintiff 
was  not  entitled  to  the  Judgment  rendered, 
for  that  it  is  found  as  facts  (issues  5  and  6) 
that  Cobb  was  indebted  to  Webb  In  the  sum 
of  $8(X),  and  contracted  with  him  that  in  con- 
sideration of  his  finding  a  purchaser  for  said 
land  at  a  price  In  excess  of  the  mortgage 
debt  such  excess  should  be  applied  to  said 
unsecured  debt"  This  exception  is  based  ex- 
clusively upon  the  case  of  Norman  v.  Hall- 
sey,  132  N.  C.  6,  43  S.  E.  473,  but  does  not 
come  within  its  essential  principle.  In  that 
case  it  was  held  that  a  mortgagee  who  sells, 
under  a  mortgage  is  not  liable  to  a  subse- 
quent mortgagee  or  Judgment  creditor  for  the 
surplus  paid  by  him  to  the  mortgagor,  unless 
he  has  actual  notice  thereof  before  such  pay- 
ment It  does  not  decide  that  he  can  retain 
any  surplus  in  payment  of  a  further  and  un- 
secured Indebtedness  of  his  own,  which  is  the 
case  at  bar.  As  between  him  and  the  mort- 
gagee, the  Judgment  creditor  Is  entitled  to  all 
the  surplus  proceeds  of  the  sale  after  the 
payment  of  the  mortgage  debt  with  such  ex- 
penses only  as  are  provided  for  in  the  mort- 
gage, or  are  necessarily  incident  thereto. 
We  are  not  aware  of  any  principle  that  would 
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permit  the  mortgagor  to  make  a  subsequent 
agreement  with  the  mortgagee  by  which  he 
could  glTe  him  the  entire  proceeds  of  the 
sale  of  the  land,  to  the  exclusion  of  Judgment 
creditors,  under  the  guise  of  exorbitant  com- 
missions. 

The  third  exception  was  to  the  refusal  of 
the  court  below  to  allow  an  attorney's  fee  of 
$20.  The  exception  cannot  be  sustained. 
Turner  r.  Boger,  126  N.  G.  300,  35  S.  E.  592, 
49  L.  B.  A.  690.  If  an  attorney's  fee  cannot 
be  allowed  to  a  disinterested  trustee  when 
specially  provided  for  in  the  deed  of  trust, 
we  see  no  reason  upon  which  it  can  be  al- 
lowed to  a  mortgagee  without  proof  of  neces- 
sity or  authority  in  the  mortgage. 

In  the  case  at  bar  the  complaint  has  no 
prayer  for  relief,  but  we  think  that  it  seta 
out  the  plaintiff's  cause  of  action  with  suffi- 
cient clearness  to  indicate  the  proper  relief. 
The  complaint  alleges  that  the  defendant 
mortgagee  has  sold  the  mortgaged  premises 
for  more  than  enough  to  pay  his  debt,  and, 
upon  demand,  refuses  to  pay  the  surplus  to 
the  plaintiff  in  satisfaction  of  his  docketed 
judgments.  As  there  Is  no  question  as  to 
legal  exemptions,  the  evident  relief  is  to  re- 
quire the  defendant  to  pay  over  the  surplus. 
The  fact  that  the  purchase  price  is  in  notes, 
and  not  in  money,  compels  the  intervention 
of  a  receiver  to  carry  out  the  Judgment 
This  is  fully  as  much  for  the  benefit  of  the 
defendant  as  for  the  plaintiff,  as  a  resale  of 
the  land  may  be  necessary,  and  the  defendant 
would  be  entitled  to  the  full  payment  of  the 
principal  and  interest  of  his  mortgage  debt 
before  anything  is  paid  to  the  plaintiff— if 
necessary,  even  to  his  entire  exclusion.  It 
has  been  repeatedly  held  by  this  court  that 
no  prayer  is  necessary  where  the  appropriate 
relief  sufficiently  appears  from  the  allega- 
tions of  the  complaint  In  Knight  v.  Hough- 
tailing,  85  N.  0.  17,  Ruffin,  J.,  speaking  for 
the  court  says:  *'We  have  not  failed  to  ob- 
serve that  the  answer  of  the  defendants  con- 
tains but  a  single  prayer  for  relief,  and  that 
for  a  rescission  of  the  contract  But  we  un- 
derstand that  under  the  code  system  the  de- 
mand for  relief  is  made  wholly  immaterial, 
and  that  it  is  the  case  made  by  the  pleadings 
and  facts  proved,  and  not  the  prayer  of  the 
party,  which  determines  the  measure  of  re- 
lief to  be  administered;  the  only  restriction 
being  that  the  relief  given  must  not  be  in- 
consistent with  the  pleadings  and  proofs.  In 
other  words,  the  court  has  adopted  the  old 
equity  practice,  when  granting  relief  under  a 
general  prayer,  except  that  now  no  general 
prayer  need  be  expressed,  but  is  always  im- 
plied." In  Dempsey  v.  Rhodes,  93  N.  O.  120, 
Merrimon,  J.,  speaking  for  the  court  tays: 
"Indeed,  in  the  absence  of  any  formal  de- 
mand for  Judgment  the  court  will  grant  such 
Judgment  as  the  party  may  be  entitled  to 
have,  consistent  with  the  pleadings  and 
proofs.*'  See,  also,  Harris  v.  Sneeden,  104 
N.  C.  369,  10  S.  B.  477;  Gattis  v.  Kilgo,  125 
N.  C.  138,  34  8.  B.  246;   Clark's  Ck>de,  I  233 


($)•  While  a  formal  prayer  for  celief  may 
not  be  necessary,  we  would,  however,  advise 
our  brethren  of  the  bar  to  comply  with  the 
express  requirements  of  section  233  of  the 
Code,  as  there  is  always  a  certain  element  of 
danger  attending  experimental  pleading. 

The  Judgment  of  the  court  below  Is  af- 
firmed 

(187  N.  C.  61) 

TROXLER  V.  NEW  BRA  BLDO.  CO.  et  aL 

(Supreme  Court  of  North  Carolina.    Nov.  80,  . 

1904.) 

VBNDOB    AND   F0BOHASBB— FRAUD— B VI DSROB^ 
BBBACH  OF  OONTBACT— JUDOIOSNT. 

1.  As  tending  to  show  that  defendants  in- 
duced plaintiff  to  sell  a  part  of  a  tract  of  land 
for  less  than  its  value  by  fraudulent  representa- 
tiona  that  a  building  would  be  erected  on  the 
land  sold,  making  the  remainder  more  valuable, 
evidence  that  two  corporations  organised  by  de- 
fendants to  take  title  to  the  property  were  not 
organised  in  accordance  with  statute,  and  that 
fraud  was  practiced  on  the  state  in  obtaining 
their  charters^  was  admissible. 

2.  Where  defendants  induced  plaintiff  to  con- 
vey property  to  them  for  less  than  its  value  by 
representations  that  they  would  organise  a  cor- 
poration, and  erect  a  building  on  the  land 
which  would  enhance  the  value  of  the  adjacent 
land  still  owned  by  plaintiff,  and  at  the  time 
defendants  had^  no  intention  to  erect,  or  means 
for  erecting,  the  building,  or  reasonable  ground 
to  suppose  It  would  be  erected,  plaintiff  was  en- 
titled to  have  the  conveyance  set  aside. 

3.  Where  defendants  induced  plaintiff  to  con- 
vey to  them  land  for  less  than  its  value  bv 
agreeing  in  good  faith  to  erect  a  building  whkt 
would  make  more  valuable  adjacent  land  own- 
ed by  plaintiff,  he  was  not  entitled  to  have  the 
conveyance  set  aside  on  defendants'  inability  to 
perform  their  contract,  but  was  only  entitled 
to  recover  the  damages  sustained. 

4.  Where  plaintiff  sued  to  rescind  a  sale  of 
land  for  fraud,  he  was  not  entitled  to  have  the 
property  sold  if  he  should  fail  to  comply  with 
the  condition  of  a  decree  setting  aside  the  sale 
on  repayment  by  plaintiff  of  a  part  of  the  price 
received  by  him. 

Appeal  from  Superior  Court,  Alamance 
Coimty;  Cooke,  Judge. 

Action  by  G.  H.  Troxler  against  the  New 
Bra  Building  Company  and  others.  From  a 
Judgment  fior  plaintiff,  defendants  appeal. 
Affirmed. 

Plaintiff  alleged:  That  prior  to  July  31, 
1903,  he  was  the  owner  of  a  lot  in  the  dty 
of  Burlington,  on  the  southeast  comer  of 
Main  and  Davis  streets,  and  on  said  day  he 
was  the  owner  of  other  adjoining  real  es- 
tate, and  had  caused  to  be  erected  several 
small  wooden  buildings  on  said  lot,  which 
were  rented  to  tenants  at  a  monthly  rental; 
also  a  livery  stable  and  a  dwelling,  both  of 
which  were  rented.  That  early  in  the  year 
1903  he  was  contemplating  the  erection,  up- 
on the  lot  first  described,  of  such  a  building 
as  would  be  desirable  for  business  firms  and 
corporations  of  said  city,  and  had  partly 
agreed  with  a  contractor  for  the  erection  of 
such  building;  his  purpose  being  to  render 
more  valuable  the  property  adjacent  there- 
to, owned  by  him  as  aforesaid.  That,  at 
the  suggestion  of  said  contractor,  plaintiff 
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saw  defendant  Mnrray*  who  broached  the 
matter  of  the  purchase  of  the  property  (be- 
ing the  first  described  lot)  by  a  corporation 
foiown  as  the  New  Bra  Building  Company; 
and  th^  said  Murray,  acting  as  agent  of  said 
company,  requested  plaintiff  to  sell  the  lot 
to  the  company;  representing  to  plaintiff 
that,  If  he  would  do  so,  the  company  would 
at  once  proceed  to  have  erected  a  building 
upon  the  property.  That  Murray  described 
said  building,  and  stated  that  It  would  be 
of  pressed  brick,  with  solid  glass  fronts  on 
both  Main  and  Davis  streets;  that  upon  the 
comer  was  to  be  a  room  or  rooms  Which 
were  to  be  occupied  by  the  Alamance  Loan 
&  Trust  Company,  the  leading  bank  In  Bur- 
lington, and  that  upon  the  first  fioor.  In  ad- 
dition to  the  bank,  were  to  be  three  up  to 
date  and  well-appointed  storerooms;  that  the 
second  fioor  was  to  be  for  lodgerooms  and 
offices;  and  that  the  building  was  to  cost 
from  ^12,000  to  $16,000.  Murray  represent- 
ed that  the  company  was  able  to,  and  would, 
have  the  building  erected,  and  by  his  state- 
ments led  the  plaintiff  to  belieye  that  the 
only  thing  needed  was  the  procuring  of  plaln- 
tilTs  said  real  property  at  a  low  price.  That 
in  said  conversations  Murray's  attention  was 
called  to  the  fact  that  the  lot  which  was 
owned  by  plaintiff  would  be  greatly  enhan- 
ced in  value  by  the  erection  thereon,  and  the 
moving  into  the  vicinity  of  said  bank  of 
merchants,  of  business  men,  and  the  like. 
That  the  charter  of  the  corporation  of  the 
company  showed  that  it  had  a  subscrib- 
ed capital  stock  of  $6,000,  $1,000  of  which 
was  subscribed  for  by  the  defendant  Mur- 
ray, $2,000  by  defendant  Anderson,  a  man 
of  character  and  means,  and  $3,000  by  de- 
fendant Hay,  a  man  reputed  to  be  worth  a 
considerable  sum.  By  reason  of  these  rep- 
resentations of  Mdrray,  acting  as  agent  of 
defendant  company,  after  much  persuasion, 
plaintiff  agreed  to  sell  the  property  to  the 
building  company  for  $2,000  in  cash,  $500  in 
stock  in  the  company,  and  for  the  further 
consideration  of  the  erection  upon  the  lot 
of  the  building  described  by  Murray.  That, 
at  the  time  of  signing  the  contract,  Mur- 
ray, representing  the  company,  paid  plain- 
tiff the  sum  of  $500  cash.  In  part  of  the  pur- 
chase money;  said  amount  being  paid  by  the 
check  of  W.  B.  Hay,  who  was  consulted  by 
MVirray  before  he  closed  the  trade.  There- 
after plaintiff  had  several  conversations  with 
Murray,  who  said  that  the  company  was  cer- 
tainly going  to  erect  a  building,  and  on  one 
occasion  he  exhibited  drawings  showing  how 
it  would  look  when  completed.  That,  at 
the  time  plaintiff  was  to  convey  the  prop- 
erty under  the  contract,  Murray  stated  that 
the  company  did  not  have  money  In  hand 
to  make  the  cash  payment,  and  defendant 
Hay  asked  the  plaintiff  to  take  a  check  pay- 
able in  20  days  for  the  balance  of  the  money. 
Plaintiff  asked  for  his  $500  in  stock,  and 
was  told  that  it  was  ready  for  delivery,  but 
plaintiff  never  saw  or  had  possession  of  said 


stock.  Plaintiff  asked  Murray  if  the  stock 
was  legal  and  all  right,  whereupon  Hay  ex- 
pressed doubt  as  to  its  legality.  That,  by 
reason  of  the  representations  and  induce- 
ments as  to  the  financial  ability  of  the  com- 
pany by  Hay  and  Murray,  plaintiff  was  in- 
duced to  execute  a  deed  for  the  property  to 
the  company  for  a  recited  consideration  of 
$2,500,  of  which  he  had  received  $500  in 
cash;  taking  the  check  of  Hay,  payable  in 
20  days,  for  the  balance.  Between  the  date 
of  the  deed  and  the  time  the  check  became 
due,  the  company,  without  consulting  plain- 
tiff and  without  his  knowledge,  conveyed  the 
property  to  a  company  known  as  the  Pied- 
mont Building  Company,  organized  and  pro- 
moted by  the  defendants  Murray  and  Hay, 
and  in  which  the  defendants  Holt,  Bose, 
and  Mayfield  were  the  charter  members,  and 
the  consideration  of  the  deed  was  $3,500. 
That,  at  the  expiration  of  20  days,  plaintiff 
demanded  of  Murray  his  stock  in  defendant 
company,  and  was  informed  by  him  that 
there  was  no  such  company  as  the  New  Bra 
Building  Company,  but  tendered  him  stock 
in  the  Piedmont  Building  Company,  which  he 
refused  to  take;  Murray  informed  him  that 
he  must  take  this  stock,  or  take  the  $500,  or 
nothing.  Defendant  Hay,  president  of  said 
comxmny,  has  announced  Its  Intention  of  go- 
ing out  of  business,  and  has  had  the  property 
advertised  for  sale.  That  the  New  Bra  Build- 
ing Company  was  never  legally  organized, 
and  did  not  have  three  bona  fide  subscribers 
to  its  capital  stock.  That  Anderson  did  not 
agree  to  take  $2,000  worth  of  stock  therein, 
but  signed  a  subscription  list  agreeing  to  take 
$100  stock  if,  after  investigation,  he  thought 
it  was  going  to  be  a  valuable  investment. 
That  Anderson  was  told  by  Murray  at  the 
time  that  it  was  merely  a  formal  matter,  and 
did  not  bind  him  to  take  stock.  That  he  nev- 
er had  any  money.  That  there  was  never 
one  cent  paid  to  said  company.  That  all  the 
money  It  ever  had  was  the  amount  ad- 
vanced by  the  defendant  Hay  to  pay  for 
plaintiff's  land.  That  said  company  never 
had  any  prospect  of  being  able  to  erect  said 
building.  That,  by  and  through  the  repre- 
sentations of  Murray,  the  deed  was  procur- 
ed by  fraud  and  misrepresentation  at  about 
one-half  the  real  value  of  the  land.  That 
at  the  time  the  conveyance  was  made  the 
company  had  no  idea  of  erecting  such  build- 
ing as  that  described  by  defendant  Murray, 
and  was  financially  unable  to  erect  a  build- 
ing of  any  kind,  and  that  at  that  very  time 
it  Intended  to  convey  the  property  to  the 
Piedmont  Building  Company,  whose  organ- 
ization had  been  procured  only  a  few  days 
before  by  Murray,  acting  for  himself  and 
Hay.  That  all  of  these  facts  were  conceal- 
ed from  plaintiff.  That  the  Piedmont  Com- 
pany is  in  reality  the  successor  of  the  New 
Bra  Company,  and  was  organized  to  take  this 
property  from  the  latter  company  to  make 
difficult  the  procuring  of  justice  by  this 
plaintiff.    That  those  who  signed  themselves 
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as  cbarter  members  of  the  Piedmont  Com- 
pany acted  under  the  slime  misapprehension 
and  representations  as  the  said  Anderson  In 
the  New  Era  Company,  and  that  none  of 
them  have  ever  paid  one  cent  into  said  com- 
pany. That  W.'  K.  Holt,  one  of  the  signers, 
upon  finding  out  what  the  company  was  up 
to,  Immediately  withdrew  from  It  and  refus- 
ed to  have  anything  more  to  do  with  It,  and 
that  he  was  never  such  a  bona  fide  subscrib- 
er to  its  capital  stock  as  Is  required  by  law 
for  the  legal  procuring  of  a  charter.  That 
the  whole  matter  was  a  scheme  on  the  part 
of  Murray  and  Hay  to  procure  the  property 
of  plaintiff  for  a  consideration  vastly  less 
than  its  actual  value,  and,  as  plaintiff  Is  in- 
formed and  believes,  the  true  facts  were 
known  only  to  these  two  of  the  personal  de- 
fendants, and  the  other  personal  defendants 
had  nothing  to  do  with  it,  but  their  names 
and  signatures  were  sought  to  give  to  the 
transaction  the  stamp  of  approval  which 
their  names  would  give,  and  the  use  of  their 
names  was  procured  through  misapprehen- 
sion, and  by  concealing  from  them  the  true 
nature  and  real  purpose  of  the  organization 
of  the  said  corporations.  That  the  entire  in- 
terest in  said  real  property  is  now  owned  by 
Hay,  and  that  this  was  the  end  which  was 
sought  by  him  and  Murray  from  the  begin- 
ning. That  neither  of  said  companies  was 
properly  or  legally  organized,  or  capable  of 
taking  or  holding  any  real  property.  That 
the  conveyance  of  the  property  by  plaintiff 
was  obtained  by  fraud  and  misrepresenta- 
tion, and  for  a  totally  Inadequate  considera- 
tion. That  since  the  execution  of  the  con- 
veyance the  property  has  been  greatly  dam- 
aged by  the  removal  therefrom  of  all  the 
buildings  formerly  located  thereon,  and  by 
the  cutting  of  the  trees  situate  thereon,  and 
plaintiff  has  been  further  damaged  by  fail- 
ore  to  receive  any  rent  therefrom.  Plaintiff 
is  ready,  willing,  and  able  to  pay  defendant 
Hay  the  whole  amount  of  $2,500,  and  hereby 
tenders  the  same,  and  prays  that  the  deed 
may  be  cancelled. 

Defendants  denied  all  charges  of  fraud 
and  misrepresentation,  either  In  respect  to 
the  organization  of  the  several  corporations, 
or  procuring  the  conveyance  of  the  plaintUfs 
property.  They  deny  that  it  was  not  the 
purpose  of  the  New  Era  Company  to  erect 
the  building,  or  that  the  building  thereof  en- 
tered into  the  consideration  of  the  convey- 
ance. They  say  that  the  city  refused  to 
grant  a  permit  to  the  company  to  erect  the 
building.  They  further  say  that  the  proper- 
ty was  not  at  the  time  of  the  conveyance 
worth  more  than  the  amount  paid  therefor. 
They  deny  that  they  refused  to  issue  to  the 
plaintiff  the  shares  of  stock  in  accordance 
with  the  contract,  but,  on  the  contrary, 
plaintiff  refused  to  accept  the  stock. 

By  leave  of  court,  plaintiff  amended  his 
complaint  so  as  to  allege  "that  at  and  before 
the  time  of  the  execution  of  the  contract  to 
convey,  and  of  the  deed  conveying,  the  prop- 


erty hereinbefore  described,  defendants  W. 
B.  Hay  and  J.  W.  Murray  represented  and 
agreed  that  they  would  have  erected  upon 
said  lot  the  building  hereinbefoie  described, 
and  that  said  representation  and  agreement 
was  held  out  as  and  did  act  as  an  induce- 
ment to  said  plaintiff  to  execute  said  deed 
and  contract,  and  that  said  building  has  nev- 
er been  erected,  and  that  such  failure  to 
erect  said  building  has  endamaged  plaintiff 
in  the  sum  of  fifteen  hundred  dollars,"  which 
defendants  denied. 

The  defendants  tendered  issues  which  the 
court  declined  to  submit  Defendants  ex- 
cepted. The  court  thereupon  submitted  the 
following  issues:  ''(1)  Was  the  execution  of 
the  contract  to  sell  the  land  in  controversy 
from  Troxler  to  W.  B.  Hay  and  associates, 
and  the  deed  from  Troxler  to  the  New  Era 
Building  Company,  procured  by  fraudulent 
and  false  representations  on  the  part  of  said 
Hay  and  J.  W.  Murray?  Answer.  Yes.  (2) 
Is  the  Piedmont  Building  Company  a  pur- 
chaser, for  value  and  without  notice,  of  said 
property?  Ans.  No.  (3)  What  damage,  if 
any,  has  Troxler  sustained  by  the  removal 
of  buildings,  cutting  of  trees,  and  the  loss 
of  rent  from  the  property?  Jkns.  $216.  (4) 
Was  it  agreed  by  Murray,  acting  for  himself 
and  as.  agent  of  Hay,  at  the  time  of  the  ex- 
ecution of  the  contract,  and  up  to  and  at  the 
time  of  the  execution  of  the  deed,  and  as  a 
part  of  the  consideration  therefor,  that  a 
brick  building  containing  rooms  for  stores, 
bank,  opera  house,  and  offices  should  be 
erected  upon  said  lot?  Ans.  Yes.  (6)  Has 
the  building  been  erected?  Ans.  No.  (6) 
What  damage,  if  any,  has  Troxler  sustained 
by  reason  of  the  failure  to  erect  the  build- 
ing? Ans.  $250.  (7)  Did  Troxler  accept  $500 
in  cash  in  place  of  the  stock  in  the  New  Bra 
Building  Company?  Ans.  Yes.  (8)  What 
damage,  if  any,  has  Troxler  sustained  by  his 
failure  to  get  said  stock?  Ans.  $200.'*  De> 
fendants  excepted,  and  from  a  Judgment  up- 
on the  verdict  appealed. 

J.  T.  Morehead  and  G.  S.  Ferguson,  Jr., 
for  appellants.  Parker  &  Parker  and  W.  H. 
Carroll,  for  appellee. 

CONNOR,  J.  (after  stating  tiie  facttO- 
This  record  contains  01  pages,  with  22  excep- 
tions, directed  to  every  phase  of  the  case 
from  the  amendment  of  the  complaint  to 
the  form  of  the  Judgment  The  case  in- 
volves not  only  property  rights,  but  the  con- 
duct and  character  of  the  parties.  It  was 
contested  at  every  point  by  learned  and  able 
counsel.  We  have  given  to  the  exceptions  tf 
careful  examination  and  consideration,  and 
will  endeavor,  as  briefly  as  is  consistent 
with  clearness,  to  give  our  reasons  for  the 
conclusion  reached.  Both  parties  submitted 
a  large  number  of  prayers  for  special  In- 
structions, a  portion  of  which  were  given, 
and  others  refused.  His  honor  set  aside  the 
verdict  on  the  eighth  issue,  and  an  examina- 
tion of  the  Judgment  shows  that  it  Is  based 


N.a) 


TBOXLfiR  y.  KSW  BEA  BLDG.  CO. 


61 


Qpon  tbe  findings  upon  the  fint  and  second 
Issues.  The  issues  numbered  4  to  7,  In- 
difBiTe,  were  submitted  by  his  honor  to  en- 
able him  to  render  a  proper  Judgment  if  the 
Jury  had  found  for  the  defendants  upon  the 
Issue  in  regard  to  the  alleged  fraud,  and 
found  that  the  defendants  had  broken  their 
contract  in  regard  to  the  erection  of  the 
building.  His  honor's  action  in  this  respect 
was  In  accordance  with  the  theory  of  the 
code  system  of  practice,  by  which,  upon  spe- 
cial findings,  the  court  is  enabled  to  give 
such  Judgment  either  of  a  legal  or  equitable 
character*  as  the  parties  may  be  entitled  to. 
Under  the  former  system  the  plaintiff  would 
have  been  compelled  to  bring  an  action  at 
law  to  recover  damages  for  breach  of  con- 
tract, or,  if  he  w{shed  to  avoid  the  deed  for 
fraud  entering  into  the  consideration,  file  a 
bill  in  equity.  That  legal  and  equitable 
causes  of  action  may  be  Joined,  and  that  such 
Judgment  may  be  rendered  as  will  protect 
tbe  legal  and  equitable  rights  of  the  partlef, 
is  well  settled.  Lee  v.  Pearce,  68  N.  O.  76; 
Hutchison  V.  Smith,  Id.  854;  Bank  v.  Harris, 
84  N.  G.  SiOe;  Benton  v.  Collins,  118  N.  C. 
196,  24  S.  B.  122.  It  is  true  that  the  plain- 
tiff does  not,  as  good  pleading  would  sug- 
gest, state  separately  his  several  causes  of 
action;  but  If,  upon  the  facts  stated,  the 
court  can  see  that  more  than  one  cause  of 
action  is  stated.  It  will  submit  such  Issues 
as  are  raised  by  the  pleadings.  In  this  case, 
the  Jury  having  found  the  first  issue  for  the 
plaintiff,  tbe  other  findings,  except  the  sec- 
ond, become  immaterial.  It  therefore  be- 
comes unnecessary  to  discuss  the  exceptions 
pointed  to  rulings  of  the  court  which  apply 
only  to  the  other  issues.  The  exceptions  In 
regard  to  the  issues  and  the  amendments  of 
the  complaint  cannot  be  sustained.  The  ex- 
ceptions to  the  evidence  tending  to  show  that 
the  New  Era  and  the  Piedmont  companies 
were  not  organlssed  in  accordance  with  the 
statute,  and  that  a  fraud  was  practiced  upon 
the  state  in  procuring  the  charters,  cannot 
be  sustained.  It  was  not  offered  for  the  pur- 
pose of  attacking  or  invalidating  the  char- 
ters. This  could  not  be  done  collaterally. 
Railroad  v.  Newton,  133  N.  C.  132,  45  S.  B. 
549.  It  was  competent  upon  the  first  Issue, 
as  tending  to  sustain  the  charge  of  fraud 
and  misrepresentation. 

The  contention  of  the  plaintiff  is  that,  by 
a  series  of  acts  and  declarations,  the  defend- 
ants Murray  and  Hay  procured  the  title  to 
his  property;  that  the  formation  of  the  cor^ 
poration  constituted  a  part  of  what  is  called 
a  scheme  to  accomplish  their  purpose.  It  is 
elementary  learning  that,  in  the  trial  of  an 
issue  of  fraud,  much  latitude  is  allowed,  and 
any  fact  which  tends  to  show  the  Intent  of 
the- parties  is  relevant  and  competent  Uuf- 
fin,  J.,  in  Knight  v.  Houghtalling,  85  N.  0. 
17,  says:  "Fraud  rarely  lurks  in  the  written 
agreement  of  the  parties  entered  into  at  the 
end  of  their  negotiations  with  each  other, 
but  almost  universally  precedes  it;  and,  con- 


sisting, as  it  must  necessarily  do  in  such  a 
case,  of  acts  and  declarations  merely,  it  can 
only  be  exposed  by  allowing  the  conduct  of 
the  parties,  their  words  and  deeds,  through- 
out the  entire  treaty,  to  be  shown  to  the 
Jury."  The  declarations  of  Murray  were 
clearly  competent  The  defendant  Hay  can- 
not take  advantage  of  his  negotiations  lead- 
ing up  to  the  conveyance  without  assuming 
the  burden  Incident  thereto.  There  is  evi- 
dence for  the  consideration  of  the  Jury  that 
Hay  knew  of  and  ratified  Murray's  promise 
to  have  the  building  erected.  Lee  v;  Pearce, 
supra.  There  was  evidence  fit  to  be  submit- 
ted to  the  Jury  upon  the  first  Issue.  The 
only  question,  therefore,  for  our  considera- 
tion, is  whether  there  was  error  in  the  in- 
structions given,  or  in  refusing  to  give  those 
requested. 

His  honor,  at  the  request  of  the  defend- 
ants, instructed  the  Jury  as  follows:  '*The 
Jury  are  Instructed  that  on  the  first  issue  the 
burden  of  proof  is  upon  the  plaintiff,  and  he 
must  satisfy  you  by  the  preponderance  of  the 
evidence  that  the  execution  of  the  deed  and 
contract  was  procured  by  false  and  fraudu- 
lent representations  of  Hay  and  Murray; 
and  unless  the  Jury  find  from  the  evidence 
that  at  the  time  the  representations  were 
made,  there  was  no  intention  or  purpose  on 
the  part  of  the  New  Bra  Building  Company 
to  erect  the  building  described  in  the  com- 
plaint on  the  lot  mentioned  therein,  then  the 
representations'  were  not  false  and  fraudu- 
lent aud  the  Jury  will  answer  the  first  issue 
"No.*"  And  at  the  request  of  the  plaintiff 
as  follows:  "If  you  find  from  the  evidence 
that  at  the  time  of  the  execution  of  the  con- 
tract to  Hay  and  associates,  and  up  to  and 
at  the  time  of  the  execution  of  the  deed  to 
the  New  Bra  Building  Company,  Murray  and 
Hay  represented  and  agreed  that  they  would 
erect  a  building  of  the  kind  referred  to  in 
the  written  contract  on  said  property,  and 
that  the  erection  of  the  building  was  held 
out  to  and  accepted  by  Troxler  as  a  part  of 
the  consideration  moving  and  Inducing  him 
to  execute  the  contract  and  deed,  then  I 
charge  you  to  answer  the*  fourth  issue  *Yes.' 
If  you  should  find  from  the  evidence  that  at 
the  time  of  the  execution  of  the  contract  to 
convey  the  property,  Murray  represented  that 
a  company  could  and  would  be  formed 
which  could  and  would  erect  said  building, 
when  it  was  not  in  fact  intended  to  form  a 
company  for  that  purpose,  but  that  the  whole 
matter  was  a  scheme  to  get  the  title  to  this 
property  out  of  the  hands  of  Troxler,  and 
if  you  should  further  find  that  such  represen- 
tation moved  Troxler  to  execute  the  contract 
then  I  charge  you  to  answer  the  first  issue 
*yes.'  If  you  should  find  from  the  evidence 
that  at  the  time  of  the  execution  of  the 
contract  Murray  represented  that  a  com- 
pany could  and  would  be  formed  which 
could  and  would  erect  said  building,  when  in 
fact  he  did  not  know,  and  had  no  reasonable 
ground  to  believe,  such  to  be  the  fact,  and 
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that  this  whole  matter  was  being  woi^ed  to 
get  the  title  to  the  property  out  of  the  hands 
of  Troxler,  and  if  you  should  further  find 
that  such  representations  moyed  and  induced 
Troxler  to  execute  the  contract,  then  I 
charge  you  to  answer  the  first  issue  'Yes/ 
If  you  should  find  from  the  evidence  that,  at 
the  time  of  the  execution  of  the  contract  to 
convey  the  property,  it  was  represented  that 
a  company  could  and  would  be  formed  which 
could  and  would  erect  the  building  thereon, 
when  in  fact  it  was  never  intended  to  or- 
ganize such  a  company,  but  that  the  whole 
matter  was  a  scheme  to  get  the  title  to  this 
property  into  the  hands  of  W.  E.  Hay,  and 
if  you  should  further  find  that  such  repre- 
sentations moved  Troxler  to  execute  the  con- 
tract, then  I  charge  you  to  answer  the  first 
Issue  'Yes."*  The  instructions  given  are 
amply  sustained  by  the  text-writers  and 
opinions  of  this  and  other  courts.  If,  as  the 
jury  find,  the  plaintiff  was  induced  by  the 
representation  and  promise  of  Murray,  rep- 
resenting the  proposed  corporation,  that  a 
bi:^ding  was  to  be  erected  thereon  which 
would  enhance  the  value  of  his  other  prop- 
erty, and  at  the  time  of  making  the  repre- 
sentation and  of  accepting  the  deed  the  par- 
ties did  not  intend  to  erect  and  had  no 
means  for  erecting,  such  a  building,  or  if 
Murray  made  the  representation,  having  no 
reasonable  ground  to  believe  that  such  was 
the  intention,  and  the  purpose,  of  Murray  and 
Hay  was  by  this  means  to  get  the  title  to 
the  property,  he  is  entitled  to  relief  In  a  court 
of  equity.  If,  having  an  honest  purpose  to 
carry  out  their  contract,  the  defendants  ob- 
tained title  to  the  lot,  and  were  thereafter 
unable  to  do  so,  the  extent  of  the  plaintiff's 
remedy  would  have  been  such  damages  as  he 
sustained  by  the  breach  of  the  contract  It 
must  be  conceded  that  It  would  be  difficult 
to  fix  the  measure  of  such  damages.  Mere 
speculative  damages  could  not  have  been 
recovered.  The  fraud  Consists  in  the  fact 
found  by  the  juiy  that  the  defendants,  at 
the  time  of  making  the  representation  and 
promise  which  constituted  the  inducement  to 
make  the  deed,  did  not  intend  to  make  good 
such  representation  and  promise.  It  has 
been  frequently  held  that  when  personal 
property  has  been  obtained  by  such  means, 
the  vendor  may  recover  his  goods.  Des 
Farges  v.  Pugh,  93  N.  O.  81,  53  Am.  Rep. 
446;  HUl  V.  Gettys,  135  N.  a  373,  47  S.  E. 
449.  It  Is  equally  well  settled  that  a  court 
of  equity  will  cancel  a  deed  obtained  by 
such  means.  The  charge  fully  and  dearly 
presents  the  case  in  all  of  Its  aspects.  His 
honor  properly  told  the  jury  to  answer  the 
second-  issue  in  the  negative  if  they  answer- 
ed the  first  for  the  pla^itiff. 

The  judgment  directs  the  reconveyance  of 
the  property  upon  the  payment  by  the  plain- 
tiff to  the  defendants  of  the  amount  receiv- 
ed by  him,  less  the  sum  of  $216  assessed  by 
the  jury  as  damages,  etc.,  in  response  to  the 
third  issue.    This  we  think  correct  and  Is 


what  the  plaintiff  expresses  hts  readiness  to 
do.  The  judgment  further  directs  the  sale 
of  the  property  if  the  amount  la  not  paid  by 
a  day  fixed.  The  equity  Invoked  by  the 
plaintiff  is  rescission.  He  is  entitled  to  be 
put  back  in  his  original  position  In  respect  to 
his  property,  as  near  as  may  be.  We  do  not 
think  that  he  is  entitled  to  have  a  sale,  bi 
this  respect  the  Judgment  should  be  modified. 
Affirmed. 
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BOUNDABIKS— BSTABLISHMXNT   URDKB  BPEOIAL 

PBOCXXDINOS— EVIDEMCEr-SUnriCIBNCT 
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l.Act8  1893,  p.  44L  a  22,  provides  that  the 
owner  of  land  may  have  t)oundary  in  dispute 
established  by  filing  a  petition,  etc;  that  the 
derk  of  the  superior  court  shall  issue  an  order 
according  to  the  contention  of  both  parties,  and 
make  report  of  the  same,  with  a  map ;  and  that 
oocnpancy  by  petitioner  fehall  be  sufficient  evi- 
dence of  ownership.  Held  that,  plaintiff  having 
testified  that  he  was  in  ^ssession  of  the  land 
^'described  on  the  map,"  it  would  be  presumed 
on  appeal  to  the  Supreme  Court,  in  the  absence 
of  any  map  that  pliiintiff  referred  to  the  same 
land  referred  to  in  the  judgment  of  the  clerk, 
and  hence  it  was  error  to  have  granted  defend- 
ant a  nonsuit  on  the  ground  tbst  plaintiff  had 
not  shown  ownership. 

2.  Acts  1893,  p.  44,  c.  22,  provides  that  the 
owner  of  land  may  have  any  boundary  in  dis- 
pute established  by  filing  a  petition,  etc..  that 
the  cause  shall  be  heard  by  the  derk  of  the  su- 
perior opnrt;  that  occupancy  of  land  by  the 
petitioner  shall  be  sufficient  evidence  of  owner- 
ship, and  an  appeal  is  given  to  the  superior 
court  Held,  tbat  where  defendants  denied  the 
allegatipn  of  the  complaint,  setting  forth  the 
lines  as  dalmed  by  them,  and  denied  plaintiff's 
ownership,  and  on  the  filing  of  the  answer  ^e 
clerk  directed  a  survey  and  adjudged  the  true 
line,  and  defendants  appealed  to  the  su];>erior 
court,  the  question  as  to  the  location  and  as  to 
ownership  was  for  the  jury. 

3.  On  appeal  from  a  judgment  of  nonsuit  the 
testimony  must  be  taken  most  favorably  to 
plaintiff. 


Appeal  from  Superior  Court,  Alexander 
County;   Neal,  Judge. 

Special  proceedings  by  W.  P.  Smith  and 
others  against  Taylor  Johnson  and  others 
under  Acts  1893,  p.  44^  c.  2%  to  establiah  a 
boundary  line.  From  a  judgment  of  nonsoit, 
plaintiffs  appeal.    Reversed. 

This  is  a  special  proceeding  under  chap- 
ter 22,  p.  44,  Acts  1893,  to  establish  a  bound- 
ary line,  begun  before  the  clerk  of  the  su- 
perior court  of  Alexander  county.  The  plain- 
tiffs alleged  that  they  were  the  owners  of 
certain  land,  fully  described,  and  that  the 
defendants  were  the  owners  of  adjoining 
land,  and  that  the  dividing  line  between  the 
land  of  the  plaintiffs  and  defendants  was  in 
dispute;  the  plaintiffs  setting  out  tiieir  con- 
tention, and  asking  that  a  survey  be  ordered, 
and  the  true  line  established,  in  accordance 
with  the  provisions  of  the  statute.    The  de- 

f  t.  See  Appeal  and  Error,  vdL  S,  Cent  Dig.  |  tTM. 
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(endants  deny  the  material  allegations  of 
the  complaint,  and  set  forth  the  lines  of  the 
land  claimed  by  them.  They  deny  that  plain- 
tiffs own  any  land  adjoining  them.  They 
also  allege  that  they  and  their  ancestors  liave 
been  in  possession  of  the  land  claimed  by 
them  under  known  and  visible  boundaries  for 
more  than  50  yeui*s.  Upon  the  filing  of  the 
answer  the  derk  directed  a  survey  to  be 
made  showing  the  contentions  of  both  par- 
ties. Pursuant  to  the  order,  the  surveyor 
duly  filed  his  report,  setting  forth  that  he 
had  snrveyed  the  lines  in  controversy.  He 
sets  ont  in  detail  the  several  lines  showing 
by  a  map  the  contention  of  each  party.  The 
report  is  clearly  and  intelligently  made.  The 
clerk  thereupon  heard  the  cause  upon  the 
report,  hearing  evidence  and  argument  of 
counsel,  and  adjudged  that  the  plaintiffs  are 
entitled  to  the  line  in'  controversy  estab- 
lished as  asked  for  in  th^  petition,  and  on 
the  report  of  the  surveyor  he  adjudged  the 
true  line  to  be  from  the  points  set  out  in  his 
judgment  as  indicated  on  the  map,  and  or- 
dered that  the  county  surveyor  go  upon  the 
lands,  and  mark  and  establish  the  line  as 
located  by  him.  From  this  Judgment  the  de- 
fendants appealed.  The  case  came  on  for 
trial  in  the  superior  court  upon  said  appeal. 
The  "case"  on  appeal  states  that,  "After 
reading  the  pleadings  as  set  forth  in  the 
record  upon  Issues  submitted  as  shown  by 
the  record,  the  plaintiffs  introduced  the  fol- 
lowing evidence."  Following  this  statement 
the  evidence  is  set  out  in  full,  whereupon  the 
following  Judgment  was  rendered:  "At  the 
conclusion  of  the  plaintiffs'  evidence. the  de- 
fendants moved  for  a  nonsuit  against  the 
plaintiffs,  for  that  in  no  aspect  of  the  case 
on  the  plaintiffs*  evidence,  when  the  plain- 
tiffs rested,  were  plaintiffs  entitled  to  the  re- 
lief demanded.  After  argument  on  both 
sides  upon  this  motion  to  nonsuit  the  plain- 
tiffs and  the  whole  record,  it  is  considered 
and  adjudged  by  the  court  that  the  motion 
of  the  defendants  to  nonsuit  the  plaintiffs  is 
sustained."  From  this  Judgment  the  plaln- 
tiffto  appealed. 

Mcintosh  &  Burke,  for  appellants. 

CONNOR,  J.  (after  stating  the  case).  Nei- 
ther the  record  nor  the  case  on  appeal  states 
upon  what  ground  the  motion  for  Judgment 
of  nonsuit  was  based,  and  we  are  not  favored 
with  any  argument  or  brief  on  the  part  of 
the  defendants.  The  plaintiffs'  brief  states 
that  the  following  issue  was  submitted  to 
the  Jury:  "What  is  the  true  houndary  line 
between  plaintiffs  and  defendants?"  Chap- 
ter 22,  p.  44,  Acts  1893,  provides:  'TThat 
the  owner  of  land,  any  of  whose  boundary 
lines  are  in  dispute,  may  establish  said  line 
or  lines  by  special  proceedings.  •  •  • 
The  owner  shall  file  his  petition  stating  facts 
snfllcient  to  constitute  the  location  of  said 
One  or  lines  and  making  defendants  all  ad- 
joining owners  whose  interest  may  be  affect- 
ed by  the  location  of  said  line.    If  the  an- 


swer deny  the  location  set  out  tn  the  peti- 
tion, the  clerk  shall  issue  an  order  according 
to  the  contention  of  both  parties  and  make 
report  of  the  same  with  a  map.  •  •  * 
The  cause  shall  then  be  heard  by  the  clerk 
and  Judgment  given  determining  the  loca- 
,tion  thereof."  Provision  is  made  for  an  ap- 
peal. This  court  said  in  Williams  v.  Hughes, 
124  N.  C.  3,  32  S.  B.  326:  "We  do  not  think 
it  was  intended  to  try  title  to  land  under 
this  statute,  but  to  procession,  locate,  and 
establish  the  lines  between  adjacent  land- 
owners. It  gives  the  right  to  the  owners  of 
the  land,  and  provides  that  the  occupancy  of 
land  by  the  petitioner  shall  be  sufficient  evi- 
dence of  ownership  to  entitle  the  petitioner 
to  relief  under  this  act"  In  that  case  the 
Issues  were  confined  to  the  ownership  of  the 
land  by  the  plaintiff,  and  the  inquiry  whether 
the  true  boundary  lines  between  the  plaintiff 
and  defendant  were  those  set  out  in  the  com- 
plaint. The  court,  referring  to  the  issue, 
said:  "And  for  this  pxurpose  it  seems  to  us 
that  it  would  be  better  to  broaden  the  sec- 
ond issue  by  allowing  the  Jury  to  locate  the 
boundary  line,  whether  it  was  where  the  pe- 
titioner alleged  it  to  be  or  not"  The  two 
questions  presented  by  the  record  in  this 
case,  both  of  which  should  have  been  sub- 
mitted to  the  Jury,  are,  first  whether  the 
plaintiffs  were  the  owners  of  the  land  de- 
scribed in  the  complaint;  and,  second,  what 
was  the  true  dividing  line  between  them  aud 
the  defendants?  There  was  certainly  some 
evidence  to  go  to  the  Jury  upon  the  first 
question.  The  plaintiffs  testified  that  they 
were  in  possession  of  tlie  land  described  on 
the  map.  In  the  absence  of  any  map,  we 
must  assume  that  they  referred  to  the  same 
land  which  is  referred  to  in  the  Judgment  of 
the  clerk.  If  the  Jury  found  that  the  plain- 
tiffs were  the  owners,  and  for  that  purpose 
it  was  sufficient  to  show  that  they  were  in 
the  occupancy  of  the  land,  the  only  question 
for  them  to  determine  was  the  location  of 
the  true  boundary  line  between  the  plaintiffs 
and  defendants.  In  Williams  v.  Hughes,  su- 
pra, the  court  charged  the  Jury  "that  upon  all 
the  evidence  they  could  say  where  the  line 
was."  This  instruction  was  approved  by  this 
court  The  purpose  of  this  special  proceed- 
ing, as  set  forth  in  the  statute,  and  fre- 
quently held  by  this  court  is  not  to  try  the 
title  to  the  land,  but  only  to  ascertain  the 
boundary  lines.  Midgett  v.  Biidgett  129  N. 
0.  21,  89  8.  EL  722;  Van  Dyke  v.  Farris,  126 
N.  C.  744,  86  S.  B.  171— in  which  it  is  ex- 
pressly held  that  the  title  was  not  in  issue, 
the  court  saying  that  by  pursuing  the  pro- 
visions of  the  act  the  lines  between  the  par- 
ties may  be  established,  but  this  did  not  pro- 
hibit either  party  from  asserting  his  rights 
to  the  title  of  the  same  land;  the  chief  Jus- 
tice saying,  "What  benefit  the  act  confers 
to  the  citizen  it  is  not  our  province  to  say." 
In  Parker  v.  Taylor,  188  N.  C.  104,  45  8.  B. 
473,  it  is  held  that  the  Judgment  of  the  clerk 
determining  the  location  of  the  line  is  con- 
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Gloslye  upon  parties  and  privies  to  the  ac- 
tion. It  would  seem  that  from  what  is  said 
by  the  present  chief  Justice  in  that  case  that 
upon  the  issue  raised  by  the  answer  upon 
the  plaintiffs'  first  allegation  the  cause  should 
have  been  transferred  to  the  superior  court 
for  trial  as  in  other  cases  of  special  pro- 
ceeding. If  the  jury  had  found  that  the 
plaintiffs  were  the  owners  of  the  land  de- 
scribed in  their  complaint,  the  case  would 
have  been  remanded,  with  direction  to  the 
clerk  to  proceed  to  have  the  line  in  dispute 
settled;  if  they  were  not  the  owners,  the 
proceeding  should  have  been  dismissed.  As 
the  cleric  proceeded  to  direct  the  survey  be- 
fore trying  the  issue,  and  the  whole  cause, 
without  objection,  went  to  the  superior  court 
upon  appeal,  the  two  questions  should  have 
been  tried  there  before  the  Jury.  We  pre- 
sume that  this  was  his  honor's  view,  and 
that  in  his  opinion  the  plaintiffs  failed  to 
show  ownership  or  occupancy  of  the  land 
claimed  by  them.  Without  the  benefit  of  a 
map,  it  is  impossible  for  us  to  see  exactly 
how  the  matter  was;  but,  as  the  judgment 
is  of  nonsuit,  the  testimony  must  be  taken 
most  favorably  for  the  plaintiffs.  We  as- 
sume that  in  saying,  '*I  am  in  possession  of 
the  land  on  plat,  blue  l-2-d-4~to  1,"  he  re- 
ferred to  the  land  described  in  his  com- 
plaint. While  in  many  cases  the  judgment 
of  nonsuit,  where  It  clearly  appears  that  in 
no  aspect  of  the  testimony  the  plaintiff  is 
entitled  to  recover,  is  proper,  it  is  the  better 
practice  to  submit  the  questions  raised  by 
the  pleadings  to  the  jury  under  proper  in- 
structions, so  that  a  verdict  may  be  ren- 
dered settling  the  matters  in  controversy. 

We  think,  upon  examination  of  the  entire 
record,  that  there  was  error  in  the  Judg- 
ment of  nonsuit.  There  was  some  evidence 
to  go  to  the  jury  upon  the  question  of  own- 
ership evidenced  by  occupancy.  Let  it  be 
so  certified. 

Brror. 

(137  N.  C.  79) 

SMITH  V.  BRUTON  et  aL 

(Supreme  Court  of  North  Garolina.    Nov.  80, 

1904.) 

MABBIBD  WOMEN— CON VBTAN0B8  OF  BBAL  18- 
TATE— MODE— SUBMISSION  TO  ABBITBATION— 
PLEADING — DENIALS   IN   REPLY. 

1.  In  an  action  to  recover  possession  of  a 
tract  of  land,  defendants  alleged  that  plaintiff, 
a  married  woman,  had  been  abandoned  by  her 
husband,  and  had  agreed  to  arbitrate  the  title 
to  the  land ;  that  the  arbitration  was  had ;  and 
that  the  award,  by  which  title  was  adjudged  to 
be  in  others  than  plaintiff,  was  made  a  judg- 
ment of  the  court.  Plaintiffr  in  her  reply,  said 
that  she  had  not  been  abandoned  by  her  hus- 
band, "as  alleged  in  the  answer."  ueld  that, 
conceding  that  plaintiff's  reply  was  not  sufficient 
to  amount  to  a  denial  of  the  charge  of  abandon- 
ment, the  question  was  nevertheless  in  issue,  as 
defendants'^  answer  did  not  constitute  a  coun- 
terclaim, and  a  reply  thereto  was  unnecessary 
uider  Gode,  $  268,  providing  that  an  allegation 
of  new  matter  in  the  answer,  not  relating  to  a 


counterclaim,  is  to  be  deemed  controverted  as 
upon  a  direct  denial  or  avoidanoe  as  the  case 
may  require. 

2.  The  fact  that  a  married  woman  admitted 
in  an  agreement  to  arbitrate  the  title  to  land 
owned  by  her  that  she  was  a  citizen  of  this 
state,  and  in  a  declaration  made  by  her  to  be- 
come a  free  trader  stated  that  her  husband  was 
a  citizen  of  Arizona,  did  not  show  that  she  had 
a  right  to  convey  her  land  by  deed  under  Code, 
i  1832,  authorizmg  women  abandoned  or  turn- 
ed out  of  doors  by  their  husbands  to  convey 
their  real  estate  without  their  husbands'  con- 
sent 

3.  A  married  woman  can  be  bound,  as  to  her 
land,  only  by  her  deed  duly  executed,  with  the 
written  assent  of  her  husband,  and  with  her 
privy  examination,  o^  by  the  judgment  or  decree 
of  a  court  of  competent  jurisdiction. 

4.  While,  under  Ctode,  i  178,  a  married  woman 
may,  without  the  joinder  of  her  husband,  sue 
to  settle  the  title  to  her  separate  real  estate, 
and^  would  be  estopped  by  a  judgment  rendered 
against  her,  yet  she  cannot,  in  view  of  ConsL 
art  10,  i  6,  authorizing  a  married  woman  to 
convey  real  estate  *'with  the  written  assent  of 
her  husband,"  submit  the  question  of  title  to 
lands  owned  by  her  to  arbitration. 

Clark,  C  J.,  dissenting. 

Appeal  from  Superior  Ooor^  Montgomery 
09unty;  O.  H.  Allen,  Judge. 

Action  by  Melissa  A.  Smith  against  J.  O. 
Bruton  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Reversed. 

Shepherd  &  Shepherd,  for  appellant 
Adams,  Jerome  &  Armfield  and  H.  M.  Rob- 
ins, for  appellees. 

MONTGOMERY,  J.  This  action  was 
brought  by  the  plaintiff  to  recover  posses- 
sion of  a  tract  of  land  of  which  she  claims 
to  be  the  owner.  The  defendants  contest 
her  claim  on  the  grounds,  first  that  they 
and  those  under  whom  they  claim  have  been 
in  possession  of  the  same  for  50  years;  and, 
second,  that  the  plaintiff,  before  this  suit 
was  brought  had  entered  into  an  agreement 
with  Adelaide  Kron  and  Elizabeth  Kron, 
who  claimed  title  to  the  land,  to  enter  into 
an  arbitration  to  have  settled  the  title  there-, 
to;  that  the  arbitration  was  had,  and  an 
award  made  and  returned  to  court,  in  which 
the  title  to  the  property  was  adjudged  to  be 
in  Adelaide  and  Elizabeth  Kron;  that  the 
award  was  made  a  judgment  of  the  court 
and  that  the  plaintiff  is  estopped  by  that 
award  and  judgment  from  claiming  the  land. 
In  their  answer  the  defendants  further  aver- 
red that,  although  the  plaintiff  was  a  mar- 
ried woman  at  the  time  of  the  submission 
of  her  case  for  arbitration,  and  has  since 
that  time  been  continuously  a  married  wo- 
man, yet  that  she  had  been  abandoned  by 
her  husband  at  the  time  she  entered  into  the 
agreement,  and  had  not  been  living  with 
him  for  more  than  10  years,  and  has  not 
since  lived  with  him;  that  she  was  at  that 
time,  and  has  ever  since  been,  a  free  trader. 
In  her  reply  the  plaintiff  said  that  she  had 
not  been  abandoned  by  her  husband,  ''as 
alleged  in  the  answer." 

The  main  question  in  the  case^  then,  is, 
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can  a  married  woman,  withont  Joinder  oC 
ber  husband,  consent  to  have  tbe  title  to  her 
real  estate  determined  by  the  award  of  ar- 
bitrators? The  defendants  contend,  how- 
ever, that  It  will  not  be  necessary  to  decide 
that  qaestion  In  this  case.  Their  counsel  in- 
sist that  that  statement  in  her  reply  where- 
in she  says  that  her  husband  has  not  aban- 
doned her,  "as  alleged  in  the  answer,"  is 
not  SQch  denial  of  the  defendants'  averment 
as  is  required  by  the  Ck)de,  and  that,  there- 
fore, it  is  to  be  taken  as  true  that  her  hus- 
band had  abandoned  her,  by  her  own  admis- 
sion; and  that,  that  being  so,  she  had  a 
right  not  only  to  consent  to  the  arbitration, 
but  even  to  convey  the  land  by  de^  with- 
out 'the  written  assent  of  her  husband.  If 
she  wished  to  do  so.  If  it  should  be  con- 
ceded that  the  plalntUTs  reply,  in  the  re- 
spect complained  of,  was  not  sufficient  to 
amount  to  a  denial  of  the  charge  of  aban- 
donment by  her  husband,  yet  It  is  to  be  re- 
membered that  no  reply  on  that  question  on 
the  part  of  the  plaintiff  was  necessary.  The 
matter  averred  on  the  part  of  the  defendants 
was  not  a  counterclaim,  and  was  deemed  to 
be  controverted  by  the  plaintiff  as  upon  a 
direct  denial  or  avoidance.  Code,  I  268. 
The  .arbitrators  in  their  award  had  nothing 
to  say  about  whether  or  not  the  plaintiff 
had  been  abandoned  by  her  husband.  They 
declared  that  she  was  a  married  woman  dur^ 
Ing  the  period  of  the  arbitration  and  award, 
and  had  children;  and  the  court  held  that 
she  was  estopped  In  the  present  action  by 
the  Judgment  rendered  in  the  superior  court 
upon  the  award  of  the  arbitrators. 

The  defendants  further  contend  that,  as 
the  plaintiff  admitted  in  the  agreement  to 
arbitrate  that  she  was  a  citizen  of  this  state, 
and  in  her  declaration  to  become  a  free 
trader  she  stated  that  her  husband  was*  a 
citizen  of  Arizona,  she  had  the  right  to  con- 
vey her  land  by  deed  under  express  decisions 
of  this  court,  and  therefore,  if  she  had  a 
right  to  convey  the  land  by  deed,  she  would 
have  a  right  to  submit  to  arbitration  the  set- 
tlement of  her  title.  But  the  decisions  of 
this  ceurt  which  counsel  rely  upon  do  not 
sustain  their  position.  We  were  referred 
to  Hall  V.  Walker,  118  N.  0.  880,  24  S.  B.  6, 
and  Levi  v.  Marsha,  122  N.  O.  565,  29  8.  B. 
832.  In  the  first-mentioned  case  the  court 
said:  '*The  sole  question  is  whether  section 
1832  of  the  Code  was  constitutional."  That 
section  is  as  follows:  "Every  woman  whose 
husband  shall  abandon  her  or  shall  malicious- 
ly turn  her  out  of  doors  shall  be  deemed  a 
free  trader,  so  far  as  to  be  competent  to 
contract  and  be  contracted  with,  and  to  bind 
her  separate  property,  •  •  •  and  she 
shall  have  power  to  convey  her  personal 
property  and  her  real  estate  without  the 
assent  of  her  husband."  In  the  case  Just 
above  referred  to  the  plaintiff's  husband  had 
deserted  and  almndoned  her  for  five  years, 
had  been  continuously  out. of  the  state,  had 


not  been  seen  or  heard  from  by  the  wife^ 
and  he  had  in  no  way  contributed  to  the 
support  of  herself  or  her  family.  In  the 
case  before  us  there  was  no  such  evidence 
offered,  and  no  finding  by  the  arbitrators  in 
their  award  of  abandonment  or  desertion, 
failure  to  support,  or  cruelty  on  the  part  of 
the  husband.  In  Levi  v.  Marsha,  supra,  the 
husband  resided  in  Syria,  and  had  never  been 
in  the  United  States,  either  as  a  resident 
or  as  a  visitor.  The  wife  contracted  a  debt 
with  the  plaintiff,  and  the  sole  question  was 
whether  she  was  liable  on  her  personal  con- 
tract. A  married  woman  in  North  Carolina 
can  be  bound  as  to  her  land  in  only  two 
ways — ^by  her  deed  duly  executed,  with  the 
written  assent  of  h&p  husband,  and  with  her 
privy  examination*,  or  by  the  Judgment  or  de- 
cree of  a  court  of  competent  Jurisdiction. 
As  to  the  requirements  of  the  first  method, 
the  decisions  of  this  court  are  very  numerous^ 
and  we  will  only  mention  those  of  Scott  v. 
BatUe,  85  N.  0.  184,  88  Am.  Rep.  684;  Farth- 
ing V.  Shields,  106  N.  C.  288,  10  S.  B.  908^ 
and  Smith  v.  Ingram,  180  N.  O.  100,  40  & 
B.  984,  61  L.  R.  A.  878»  and  as  to  the  latter 
method  the  cases  of  Qreen  v.  Branton,  16 
N.  0.  500;  Smith  v.  Ingram,  supra.  But 
it  may  be  asked,  does  not  the  present  case 
fall  within  the  decisions  of  the  two  last- 
mentioned  cases?  Was  there  not  a  Judgment 
and  decree  against  the  plaintiff  in  a  court 
which  had  Jurisdiction  of  her  person  and  of 
her  property,  and,  if  so,  was  she  not  bound 
by  that  decision  and  Judgment?  Undoubt- 
edly, a  married  woman  would  have  the  right, 
under  section  178  of  the  Code,  to  bring  an 
action,  without  the  Joinder  of' her  husband, 
to  have  settled  the  title  or  any  right  con- 
nected with  her  separate  real  estate,  and  if, 
upon  the  regular  trial  and  disposition  of 
that  suit,  a  Judgment  or  decree  of  the  court 
should  be  rendered  against  her,  she  would 
be  bound  by  It,  and  the  Judgment  would  be 
thereafter  a  matter  of  estoppel  by  record  in 
any  subsequent  claim  she  might  make  to 
the  property.  The  reason  for  that  is  that 
the  married  woman's  Interests  are  under  the 
eye  of  the  court,  and  its  Judgment  or  decree 
Is  based  upon  the  law  as  it  is  written  and  ap- 
plied to  the  conditions  and  facts  brought  ouir 
and  developed  in  the  case.  In  an  arbitra- 
tion the  matter  Is  entirely  different  Arbitra- 
tors are  not  bound  to  make  their  award  ac- 
cording to  law,  nor  are  they  bound  to  weigh 
the  evidence;  and  the  court  will  make  a 
Judgment  of  the  award,  if  it  is  regular  on  its 
face,  and  tbere  are  no  evidences  of  fraud, 
without  any  inquiry  as  to  how  the  arbitra- 
tors arrived  at  their  conclusion.  So  it  is 
perfectly  evident  that  if  a  married  woman 
could  dispose  of  her  real  estate,  without  the 
Joinder  of  her  husband,  by  submitting  her 
title  to  arbitrators,  that  part  of  section  6^ 
art  10,  of  the  Constitution,  which  ordains 
that  a  married  woman,  with  the  written  as- 
sent of  her  husbandt  may  convey  her  real 
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estate,  would  be  a  dead  lettor.  If  such  were 
the  law,  married  women,  from  design  or  by 
means  of  fraud  and  deceit,  might  by  arbitra- 
tion be  deprived  of  their  real  estate,  and  the 
husband  deprived  of  his  rights  therein  be- 
fore he  had  knowledge  of  the  matter,  or  the 
power  to  prevent  it  in  either  case.  If  a  mar- 
ried woman  could  dispose  of  her  real  es- 
tate through  arbitration,  she  would  be  ena- 
bled by  an  indirect  method  to  do  that  which 
the  Constitution  and  the  laws  prohibit,  and 
that  will  never  be  allowed.  That  the  plain- 
tiif  was  a  free  trader  can  make  no  difference. 
As  we  have  said,  there  are  only  two  ways 
by  which  a  married  woman  can  dispose  of 
her  real  estate — one  by  deed,  with  the  writ- 
ten assent  of  her  husband,  with  her  privy 
examination,  and  the  other  by  decree  or 
Judgment  of  a  court  of  competent  Jurisdic- 
tion. However,  the  question  of  the  right  of 
a  free  trader  to  charge  her  separate  estate 
does  not  arise  In  this  case,  for  the  record 
shows  that  the  matter  involved  here  did  not 
concern  any  transaction  other  than  the  set- 
tlement of  the  ownership  of  the  land.  It 
does  not  appear  that  she  had  any  creditors 
or  owed  any  debts. 

We  omitted  to  state  In  the  beginning  of 
this  opinion  that  the  defendant's  counsel 
state  In  their  brief  that  the  appellant  has 
filed  no  exceptions  to  the  Judgment  of  the 
court  below.  The  plaintiff  took  a  nonsuit 
after  an  Intimation  of  his  honor  that  she  was 
estopped  by  the  award  and  Judgment.  We 
do  not  understand. how  this  statement  crept 
Into  the  brief  of  the  defendants.  We  know, 
however,  that  It  was  an  Inadvertence.  There 
was  a  statement  tn  the  Judgment  that  the 
nonsuit  was  taken  by  the  plaintiff  because 
of  his  honor's  intimation,  and  from  the  Judg- 
ment the  plaintiff  appealed.  Besides,  the 
assignment  of  error  (and  there  Is  only  one) 
Is  in  these  words:  "That  the  court  erred  In 
holding  that  the  record  set  up  in  the  answer 
was  res  adjudicata,  or  an  estoppel  against 
the  plaintiff,  and  tliat  the  plaintiff  could  not 
recover  upon  the  admission  of  the  plaintiff 
that  she  could  not  recover  if  such  record  did 
constitute  an  estoppel  or  res  adjudicata." 
^       Reversed. 

WALKER,  J.,  took  no  part  in  the  decision 
of  this  case. 

OLARK,  O.  J.  (dissenting).  This  is  an 
action  for  the  recovery  of  land.  The  only 
exception  in  the  record  is  to  the  ruling  of 
the  court  that  a  former  Judgment  between 
the  same  parties  for  the  same  cause  of  ac- 
tion is  an  estoppel  upon  the  plaintiff  in  this 
action.  The  plaintiff  brought  an  action  for 
the  recovery  of  a  tract  of  land  heretofore, 
and  in  Its  prosecution  she  submitted  to  an 
arbitration  as  a  rule  of  court,  which  em- 
braced also  the  subject-matter  of  this  ac- 
tion. In  that  action  it  was  adjudged  in  the 
superlDT  court  at  spring  term,  1891*  after 


reciting  both  matters  in  controT^ny  mm  stat- 
ed in  the  agreement  therein  to  arbitrate  un- 
der rule  of  court  *'that  the  plaintiff  take 
nothing  by  this  action,  and  Judgment  is  ren- 
dered against  plaintUT'  for  costs.  The  award 
was  made  by  Marmaduke  S.  Robins  and  S. 
J.  Pemberton,  with  Kerr  Craige,  umpire,  and 
was  approved  by  the  court,  without  objec- 
tion from  her.  She  could  hardly  have  suf- 
fered any  injustice;  but,  if  so,  she  should 
have  objected  then,  not  now. 

The  Code,  |  178  (1),  provides,  "When  the 
action  concerns  her  separate  property,  she 
[a  married  woman]  may  sue  alone."  This 
action  concerns  the  plaintiff's  separate  prop- 
erty, and  she  brought  the  former  action  (as 
she  also  brings  this)  without  Joining  her  hus- 
band. "If  she  may  sue,  she  must  be  bound 
by  a  Judgment  in  her  favor;  If  it  Is  against 
her,  she  must  be  bound  by  it  also."  Herman 
on  Estoppel,  S  174.  In  the  former  action  she 
entered  into  an  agreement  of  arbitration, 
the  award  to  be  a  rule  of  court,  and  upon  the 
coming  in  of  the  award  Judgment  was  en- 
tered thereon  as  above  stated,  the  plaintiff 
making  no  exception  nor  taking  any  appeal. 
As  she  was  a  party  to  the  action  alone  and 
sui  Juris  then  (as  she  is  now)  by  virtue  of 
the  statute,  she  is  bound  by  orders  in  the 
cause  assented  to  by  her  or  not  excepted  to, 
and  especially  by  the  final  Judgment,  which 
referred  to  and  adjudged  the  finding  of  the 
arbitrators.  If  she  had  any  objection  to  the 
award  either  for  misconduct  of  arbitrators 
or  any  alleged  incapacity  in  her,  a  party  to 
the  action,  to  consept  thereto,  she  was  cer- 
tainly under  no  Incapacity  to  raise  that  ob- 
jection then  to  Judgment  being  entered  there- 
on; and,  not  having  done  so,  she  is  bound  by 
the  Judgment  like  any  other  person  bring- 
ing an  action  in  her  own  right  If  she  was 
not  bound  by  the  arbitration  and  award,  she 
was  in  court,  and  should  have  said  so.  She 
is  certainly  bound  by  the  Judgment  thereon. 
When  that  Judgment  was  Interposed  as  a 
bar  to  this  action,  the  court  properly  held 
that  the  Judgment  was  an  estoppel,  "it  be- 
ing admitted  that  these  lands  are  the  same 
lands  described  in  the  plaintiff's  complaint 
in  the  former  action";  thus  recognizing  the 
agreement  to  arbitrate  as  an  amended  com- 
plaint, which  It  was  In  effect  A  Judgment 
cannot  be  thus  collaterally  attacked.  The 
plaintiff  should  bring  a  direct  action  to  set 
the  former  Judgment  aside;  and  though.  In 
such  action,  a  prayer  for  recovery  of  the  land 
might  be  Joined^  there  is  in  this  complaint 
no  allegation  impeaching  the  former  Judg- 
ment; nor,  indeed,  any  reference,  even, 
thereto. 

Objection  is  made  that  the  former  action, 
as  originally  brought,  did  not  embrace  this 
cause  of  action.  But  thls»  as  well  as  the 
other  cause  of  action,  concerned  only  ha 
separate  property,  and  she  could  have  sued 
for  this  as  well  as  that  without  Joining  her 
husband.    Code^  fi  178  (1).    She  could  havo 
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put  both  into  the  complaint  when  first  stat- 
ing  her  cause  of  action.  By  leave  of  conrt 
or  by  consent  of  parties  the  complaint  conld 
have  been  amended  to  embrace  it.  This 
was,  in  effects  done  when  both  parties  In  a 
written  agreement  set  out  the  matters  in 
controversy  referred  by  them  to  the  arbitra- 
tors under  rule  of  court  This,  as  to  par- 
ties sul  Juris,  would  certainly  be  conclusire 
as  to  all  matters  embraced  in  such  agree- 
ment, award,  and  Judgment  thereon,  for  aft- 
er judgment  it  cannot  be  objected  that  no 
complaint  at  all  was  filed.  Robeson  ▼. 
Hodges,  105  N.  0.  50,  11  S.  B.  263/  and  nu- 
merous other  cases  cited  in  Clark's  Code  (3d 
Ed.)  p.  190.  Here  the  agreement  in  writing 
carefully  recited  the  matters  in  controversy, 
as  did  the  award  which  was  approved  by  the 
Judgment  of  the  court  As  to  this  matter, 
which  is  an  action  concerning  her  separate 
property,  the  feme  plaintiff  Is  made  sul  Juris, 
and  authorized  to  ''sue  alone'*  without  Join- 
ing her  husband  (Code,  |  178  [1]),  and  hence 
is  bound  by  the  Judgment  as  fully  as  any 
one  else  who  is  authorized  to  sue. 

The  formerly  prevailing  notion  of  the  in- 
feriority of  married  women  to  femes  sole 
was  based  upon  the  fact  that  originally 
wives  were  bought,  or  captured  In  war,  and 
were  chattels.  Shakespeare,  who  usually 
stated  the  English  law  of  his  time  with  ac- 
curacy, makes  Fetruchio  say  of  his  wife: 

"She  is  my  goods,  my  chattels ;  she  is  my  houses 
My  household  stuff,  my  field,  my  bam. 
My  horse,  my  oz,  my  ass,  my  anything.*' 

But  in  England  any  distinction  between 
the  property  or  other  rights  of  a  married 
woman  and  her  single  sister  has  long  since 
been  abolished,  root  and  branch,  as  has  been 
done  in  the  English  colonies,  and  in  most  of 
the  states  of  this  Union.  In  this  state  the 
distinction  as  to  property  rights  between 
femes  sole  and  femes  covert  was  abolished 
by  the  Constitution  of  1868,  art  10,  |  6,  save 
that  as  to  conveyances  of  realty  by  a  mar- 
ried woman  the  written  assent  of  the  hus- 
band was  required.  Vann  v.  Edwards,  186 
N.  C.  661,  47  S.  E.  784.  It  should  be  noted 
that  this  requirement  is  not  any  lingering 
idea  of  the  inferiority  of  married  women  to 
single  ones,  or  Intended  as  a  protection  for  a 
half-emancipated  class,  but  is  a  provision  for 
the  exactly  opposite  purpose  of  protecting 
the  husband's  courtesy  (if  not  abolished  by 
legislation),  and  is  merely  a  correlative  of 
the  wife's  Joining  in  the  husband's  convey- 
ances to  bar  dower.  Accordingly  the  stat- 
ute empowers  a  woman  to  sue  alone  for  her 
separate  property,  and  the  statute  of  limi- 
tations runs  against  her  if  she  does  not  sue. 
Thus  she  was  sui  Juris  in  the  former  liti- 
gation, competent  to  amend  her  complaint 
by  the  recital  of  any  additional  matters  she 
wished  to  be  passed  upon,  and  bound  by  the 
Judgment  upon  the  award.  By  no  process  of 
reasoning,  nor  of  metaphysics,  nor  stretch 
of  imagination,  can  a  Judgment  against  the 
plaintiff  in  an  action  of  ejectment  be  called 
'conveyance"  (unless  collusion  was  char- 
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ged  and  shown).  The  wife  must  Join  in  con* 
veyances  of  the  husband  to  bar  dower;  but 
if  he  suffer  an  adverse  Judgment  In  an  ac- 
tion to  recover  land,  the  Judgment  is  not  in- 
valid because  she  is  not  a  party  to  the  ac- 
tion. This  case  is  stronger,  for  the  wife  is 
expressly  empowered  by  statute  to  sue  alone. 
Even  if  the  Judgment  had  been  broader  than 
the  complaint  or  if  there  had  been  no  com- 
plaint the  Judgment,  unappealed  from,  was 
binding  uiKm  her  as  upon  any  one  else  au- 
thorized to  bring  an  action.  This  court  has 
often  so  held.  Here  the  Judgment  was  ob- 
tained in  an  action  brought  by  the  married 
woman.  This  court  has  often  held  that  a 
married  woman  is  bound  by  a  Judgment 
even  when  she  is  brought  into  court  as  a  de- 
fendant and  against  her  will.  In  Vick  v. 
Pope,  81  N.  C.  22,  Smith,  0.  J.,  says  that 
where  a  husband  and  wife  are  sued  Jointly, 
it  Is  the  duty  of  the  husband  to  set  up  the 
wife's  disability,  and,  If  he  fall  to  do  so,  the 
wife  cannot  have  the  Judgment  against  her 
set  aside  on  the  ground  of  her  incompetency 
to  contract  He  says  that  a  Judgment 
against  a  married  woman,  appearing  in  the 
suit  by  counsel  of  her  husband's  selection,  is 
as  binding  as  one  against  any  other  person, 
unless  it  be  obtained  by  the  fraudulent  com- 
bination of  the  husband  with  the  adverse 
litigant  He  pertinently  added  at  page  26: 
*'If  it  were  otherwise,  how  could  a  valid 
Judgment  ever  be  obtained  against  a  mar- 
ried woman,  .and  how  could  her  liability  be 
tested?  If  she  Is  disabled  from  resisting  a 
false  claim,  how  can  she  prosecute  an  ac- 
tion for  her  own  benefit  when  nothing  defi- 
nite Is  determined  by  the  result?  It  is  no 
sufficient  answer  to  say  tliat  the  defendant's 
execution  of  the  note  with  her  husband  did 
not  bind  her.  The  Judgment  conclusively  es- 
tablishes the  obligation,  and  such  facts  must 
be  assumed  to  exist  as  warranted  its  rendi- 
tion, inasmuch  as  neither  coverture  nor  any 
other  defense  was  set  up  in  opposition  to 
defeat  it  As,  then,  a  married  woman  may 
sue,  and,  with  her  husband,  be  sued  on  con- 
tracts, they»  and  each  of  them,  must  at  the 
proper  time  resist  the  recovery  as  other  de- 
fendants, and  their  failure  to  do  so  must  be 
attended  with  the  same  consequences."  This 
case  has  often  been  cited  with  approval  on 
tills  point;  among  many  other  cases,  in 
Jones  V.  Cohen,  82  N.  C.  80;  Grantham  v. 
Kennedy,  91  N.  C.  156;  Williamson  v.  Hart- 
man,  92  N.  C.  242;  Neville  v.  Pope,  95  N. 
C.  351;  Wilcox  v.  Arnold,  116  N.  C.  711,  21 
S.  E.  434;  Strother  v.  Railroad,  128  N.  C. 
196,  81  S.  EL  386.  This  is  a  stronger  case, 
for  here  the  plaintiff  brought  the  former  ac- 
tion sul  Juris,  as  authorized  by  the  statute. 
She  selected  her  own  counsel,  agreed  to  the 
arbitration  as  a  rule  of  court  and  made  no 
objection  to  the  Judgment  upon  the  award, 
which  she  was  fully  as  competent  to  do  in 
that  action  as  she  is  in  this^  which  Is  like- 
wise brought  by  her  suing  alone.  In  the 
former  proceeding  the  court  unquestionably 
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had  Jnrifldlctloii,  and.  If  there  was  any  de- 
fect, It  was  by  error  In  entering  Judgment 
upon  the  award,  and  that  was  cured  by  fail- 
ing to  object  and  appeal  Neville  v.  Pope,  90 
N.  C.  346.  In  yick  y.  Pope,  supra.  Smith, 
C.  Js,  cites  as  authority  Taylor,  C.  J.,  in 
Frazler  ▼.  Felton,  8  N.  O.  231,  and  Green  y. 
Branton,  16  N.  a  504,  in  which  the  elder 
Ruffin  says:  "Married  women  are  barred  by 
Judgments  at  law  as  much  as  other  persons, 
with  the  sole  exception  of  Judgments  al- 
lowed by  the  fraud  of  the  husband  In  com- 
bination with  another.  •  •  •  she  must 
charge  and  prove  that  she  was  prevented 
from  a  fair  trial  at  law  by  collusion  between 
her  adversary  and  her  husband  preceding  or 
at  the  trial."  In  Neville  v.  Pope,  supra,  Judg- 
ment had  been  taken  against  a  married  wo- 
man before  a  Justice  of  the  peace,  and  It 
was  (unlike  this)  a  direct  action  to  set  aside 
the  Judgment,  the  plaintiff  laying  stress  up- 
on Dougherty  ▼.  Sprinkle,  88  N.  0.  300,  *in 
which  it  had  been  held  that  sUch  action 
could  not  be  maintained;  but  that  ground 
was  overruled.  Judge  Merrimon,  following 
the  three  chief  Justices  above  named  (Tay- 
lor, Ruffln,  and  Smith),  and  speaking  for  a 
unanimouli  court  (SmitJi,  O.  J.,  and  Ashe,  J.), 
said:  ''It  may  be  that  if  the  plaintiff  in  this 
case  had  made  defense,  pleaded  her  cover- 
ture, and  had  appealed  from  the  adverse 
Judgment  given  against  her,  she  would  have 
been  successful.  But  she  did  not  make  de- 
fense at  all,  and,  as  there  was  Judgment 
against  her  according  to  the  course  of  the 
court,  it  must  be  treated  as  conclusive  that 
the  cause  of  action  and  the  facts  were  such 
as  warranted  the  Judgment."  In  Grantham 
▼.  Kennedy,  supra,  the  same  learned  court 
said:  ''Married  women  and  infants  are  es- 
topped by  Judgments  In  actions  to  which  they 
are  parties  in  the  same  manner  as  persons 
sui  Juris."  Yet  in  none  of  the  above  cases 
did  the  married  woman  waive  her  coverture, 
but,  being  in  court,  and  not  excepting  to  the 
Judgment,  she  was  held  bound  by  it  But 
here  the  plaintiff  went  further,  and  volun- 
tarily went  into  court,  waiving  her  coverture 
by  suing  alone,  as  the  statute  authorized 
her  to  do,  and  as  she  is  doing  in  this  present 
action.  This  is  not  a  motion  to  set  aside 
the  former  Judgment  for  excusable  neglect 
or  mistake,  nor  for  Irregularity,  nor  is  It  an 
action  to  Impeach  it  for  fraud.  The  Judg- 
ment was  taken  according  to  due  course  up- 
on an  arbitration  entered  as  a  rule  of  court, 
signed  by  the  plaintiff,  and  Judgment  was 
entered  upon  the  award  without  objection 
from  her  or  her  counsel.  After  an  acquies- 
cence of  nine  years,  this  new  action  is 
brought  for  the  same  land  whose  title  had 
been  adjudicated  by  the  former  Judgment 
As  our  adjudications  are  uniform  that  "mar- 
ried women  and  infants  are  estopped  by 
Judgments  in  actions  to  which  they  are  par- 
ties In  the  same  manner  as  persons  sul  Juris** 
(Grantham  v.  Kennedy,  and  other  cases  dtp 
ed  supra),  his  honor  below  correctly  so  held. 


(108  Va.  314) 
BUBWELL  T.  BUBWDLL  eC  iL 

(Supreme  Court  of  Appeals  of  Virginia.    Dee. 

8,  1904.) 

PABBNT  AND  CHILD  •'>- CONTBACTS  —  PBESUICP- 
TION  OF  VAIilDITT— BUBDEN  OF  PBOOF— ES- 
TATES OV  DECEDENTS— BBNTAI*  VALUE  OF 
LANDS— OHABOB  TO  OOOUPANT— ACCOUNTINO 
-HSET-OPF. 

1.  Where  a  mother  gave  her  son  a  bond  for 
services  rendered,  as  her  a^ent,  under  an  agree- 
ment which  had  been  terminated,  there  was  no 
such  confidential  relation  existing  between  the 
mother  and  son  as  to  raise  any  presumption  of 
invalidity,  and  the  burden  of  showing  that  ^e 
son  had 'procured  the  bond  by  fraud  or  undue 
influence  was  on  the  one  attacking  it. 

2.  Where  a  son  cultivated  the  lands  of  his 
mother  under  an  agreement  with  her  that  he 
was  to  receive  a  certain  portion  of  the  crops, 
as  between  the  son  and  the  estate  of  the  mother, 
it  was  error  to  charge  him  for  the  rental  value 
of  the  lands  after  the  mother's  death  without 
giving  him  an  opportunity  to  show  what  taxes 
and  other  proi)er  charges  he  was  entitled  to 
have  set  off  against  the  use  of  the  land. 

Appeal  from  C^cult  Court;  Franklin  Coun- 
ty (Saunders,  Judge,  not  sitting). 

Action  by  one  Burwell  against  the  estate 
of  Mary  B.  Burwell,  deceased.  Judgment 
in  favor  of  defendant  and  plaintiff  appeals. 
Beversed. 

DiUard  ft  Lee,  for  appellant  8.  &  M. 
Griffin,  for  appellees. 

BUCHANAN,  J.  The  appellant  Instituted 
a  creditor's  suit  against  the  estate  of  his 
mother,  Mary  E.  Burwell,  deceased.  His 
claim  was  evidenced  by  a  bond  for  ^000, 
given,  as  stated  in  the  bond,  for  services 
rendered  his  mother  from  January  1,  1869, 
until  December  81,  1878,  under  a  contract 
between  the  appellant  and  his  mother  for 
the  management  of  her  farm  and  business. 
That  agreement  was  terminated  by  the  moth- 
er at  the  expiration  of  the  year  1876,  and 
the  appellant,  who  was  unmarried,  after- 
wards and  until  her  death,  in  the  year  1897, 
remained  with  her  under  an  arrangement  be- 
tween them,  by  which  he  was  to  cultivate  her 
lands,  and  each  receive  a  certain  portion  of 
the  crops. 

The  bond  of  the  appellant  was  executed, 
as  appears  from  its  date,  on  May  14  1884. 
The  defense  chiefly  relied  on  to  defeat  the 
appellant's  recovery  is  that  he  did  not  keep 
and  perform  his  agreement  with  his  mother, 
and  was  therefore  not  entitled  to  the  com- 
pensation therein  provided  for,  and  for  which 
the  bond  was  given,  and  that  he  procured 
the  execution  of  the  bond  by  false  repre- 
sentations to,  and  improper  or  nndue  influ- 
ence over,  her. 

Upon  a  hearing  of  the  cause  the  circuit 
court  disallowed  his  daim.  From  that  de- 
cree this  appeal  was  allowed. 

The  appellant  insists  that  the  circuit  court 
erred  in  holding  that  such  confidential  rela- 
tions existed  between  him  and  his  mother, 
when  the  bond  was  executed,  as  imposed 
upon  him  the  duty  of  showing  that  its  execu- 
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tion  was  procured  In  good  fftith  after  a  foil 
disclosure  of  all  the  facts  and  circumstances 
affecting  the  transaction,  and  in  the  absence 
of  all  undue  influence. 

There  are  certain  relations  In  life,  which, 
from  the  peculiar  confidence  necessarily  sub- 
sisting, courts  of  equity  feel  bound  to  guard 
and  protect  These  are  guardian  and  ward, 
trustee  and  cestui  que  trust,  attorney  and 
client,  principal  and  agent,  parent  and  child, 
and  the  like.  Transactions  between  persons 
occupying  such  confidential  relations  are 
viewed  with  Jealous  vigilance  by  courts  of 
equity.    1  Story's  Eq.  Jur.  fiS  307-323. 

While  the  natural  and  just  influence  which 
a  parent  has  over  a  child  renders  it  pecul- 
iarly important  for  courts  to  watch  over 
and  protect  the  interests  of  the  latter,  and* 
to  set  aside  contracts  and  conveyances 
whereby  beneflts  are  secured  by  children  to 
their  parents.  If  they  are  not  entered  Into 
with  scrupulous  good  faith,  and  are  not  rea- 
sonable under  the  circumstances,  the  same 
rule  does  not  apply  where  contracts  and  con- 
veyances are  made  by  which  beneflts  are  se- 
cured by  the  parent  to  the  children.  Instead 
of  such  contracts  and  conveyances  being 
guarded  with  a  Jealous  eye,  they  will  gen- 
erally be  presumed  to  be  free  from  suspicion, 
and  the  party  who  claims  that  they  were 
procured  by  undue  influence  must  generally 
prove  it 

Mr.  Pomeroy  says.  In  discussing  the  trans- 
actions between  par^it  and  child,  that:  '*A 
child  Is  presumed  to  be  under  the  exercise 
of  parental  Influence  as  long  as  the  dominion 
of  tbe  parent  lasts.  Whilst  that  dominion 
lasts  it  lies  upon  the  parent  maintaining  the 
gift  to  disprove  the  exercise  of  parental  in- 
fluence by  showing  that  the  child  had  Inde- 
pendent advice,  or  in  some  other  way.  When 
the  parental  influence  is  disproved,  or  that 
Influence  has  ceased,  a  gift  from  a  child 
stands  upon  the  same  footing  as  any  other 
gift  and  the  question  to  be  determined  Is 
whether  there  was  a  deliberate,  unbiased  in- 
tention on  the  part  of  the  child  to  give  to  the 
parent  Where  the  positions  of  the  two  par- 
ties are  reversed — ^where  the  parent  is  aged, 
Inflrm,  or  otherwise  in  a  condition  of  de- 
pendence upon  his  own  child,  and  the  child 
occupies  a  corresponding  relation  of  author- 
ity—conveyances conferring  beneflts  upon 
the  child  may  be  set  aside.  Gases  of  this 
kind  turn  plainly  upon  the  exercise  of  actual 
undue  Influence,  and  not  upon  any  presump- 
tion of  invalidity.  A  gift  from  parent  to 
child  is  certainly  not  presumed  to  be  invalid." 
2  Pom.  Eq.  Jur.  I  962.  And  a  fortiori  there 
is  no  such  presumption  as  to  a  contract  bas- 
ed upon  a  valuable  consideration. 

In  the  case  of  Greer  v.  Greer,  9  Grat  332, 
a  man  in  extreme  old  age  conveyed  the  whole 
of  his  estate  to  one  of  his  sons,  and  this  court 
held  that  as  he  bad  sufficient  capacity  to 
understand  what  he  was  doing,  and  there 
was  no  direct  proof  of  fraud  or  undue  In- 
fluence,  the  improvidence  and  injustice  of 


the  act  in  disinheriting  his  other  children 
did  not  give  rise  to  a  presumption  of  an 
abuse  of  confldenoe,  or  justify  the  court  In 
setting  aaide  the  conveyance. 

In  the  case  of  Orr  v.  Pennington,  93  Ta. 
268,  273,  24  a  B.  928^  where  a  father,  a 
month  before  his  death,  had  conveyed  sub- 
stantially all  of  his  property  to  one  of  his 
four  children,  and  it  was  sought  to  set 
aside  the  conveyance  upon  the  ground  that 
the  grantee  had  procm^ed  its  execution  by  the 
exercise  of  undue  influence  over  the  gran- 
tor when  his  mind  was  weakened  by  the  in- 
flrmlties  of  age  and  disease,  the  rule,  as  stat- 
ed by  Mr.  Pomeroy,  and  quoted  above,  that 
such  cases  turn  upon  the  exercise  of  actual 
undue  influence  of  the  child  ow  the  parent, 
an4  not  upon  any  presumption  of  Invalidity, 
was  approved  and  followed. 

While  the  bond  in  this  case  was  executed 
for  services  rendered  as  agent  they  were 
rendered  under  an  agreement  which  had  been 
terminated  more  than  eight  years  before; 
long  after  the  relation  of  principal  and 
agent  created  by  it  had  ceased  to  exist,  and 
when  they  had  the  right  to  deal  with  each 
other  in  the  same  manner  as  other  persons.  2 
Pom.  Eq.  Jur.  959. 

We  are  of  opinion  that  there  were  no  such 
confldentlal  relations  existing  between  the 
appellant  and  his  mother,  when  the  bond  was 
executed,  as  raised  any  presumption  of  its 
Invalidity.  The  burden,  therefore,  of  show- 
ing that  the  appellant  had  procured  the  ex- 
ecution of  the  bond  by  fraud  or  undue  influ- 
ence was  upon  the  appellees. 

Their  evidence  consisted  of  the  depositions 
of  two  brothers  and  two  sisters  of  the  appel- 
lant Their  testimony  was  for  the  most 
part  hearsay  or  irrelevant,  and  upon  excep- 
tion that  portion  of  it  was  excluded  by  the 
circuit  court  They  knew  nothing  of  the 
circumstances  under  which  the  bond  was 
executed;  indeed,  they  did  not  know  that  it 
had  been  executed  until  after  the  mother's 
death.  The  evidence  does  not  prove  that  any 
undue  influence  was  exercised,  or  any  false 
representation  made,  to  induce  the  mother 
to  execute  the  bond.  There  is  no  pretense 
that  she  was  not  a  woman  of  vigorous  mind, 
in  full  possession  of  all  her  faculties  at  the 
date  of  the  bond  and  for  years  afterwards — 
up  to  the  time  of  her  death,  so  far  as  the  rec- 
ord shows.  She  made  her  will  in  the  year 
1889,  added  codicils  to  it  and  lived  until 
1897 — 13  years  after  the  bond  was  executed. 

Upon  all  the  facts  and  circumstances  of 
the  case  we  are  of  opinion  that  the  bond  of 
the  appellant  is  a  valid  claim  against  his 
mother's  estate,  and  that  the  exceptions  to 
the  report  of  the  commissioner,  which  so 
found,  should  have  been  overruled,  and  the 
report  conflrmed. 

The  action  of  the  court  in  charging  the 
appellant  with  the  rental  value  of  the  lands 
of  his  mother's  estate  held  by  him  since  her 
death  is  assigned  as  error. 

The  answer  flled  in  the  cas(»  prays  that  If 
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the  appellant's  bond,  or  any  port  thereof, 
is  held  to  be  a  valid  debt  against  the  estate 
of  his  mother,  he  shall  be  required  to  ren- 
der an  account  Of  his  transactions  as  mana- 
ger of  her  lands,  both  during  her  life  and 
since  her  death. 

The  commissioner,  in  ascertaining  the 
value  of  the  decedent's  lands,  took  evidence 
of  their  rental  value,  and  among  other  wit- 
nesses he  called  to  testify  upon  that  point 
was  the  appellant.  Upon  that  evidence  the 
court  entered  a  decree  against  him  for  the 
rental  value  of  the  lands  after  his  mother's 
death,  without  giving  him  an  opportunity  to 
show  what  taxes  and  other  proper  charges, 
if  any,  paid  by  him,  he  was  entitled  to  have 
set  off  against  the  use  of  the  land  during 
that  period.    This  was  error. 

For  this  error,  and  the  disallowance  of  the 
appellant's  debt,  the  decree  appealed  from 
must  be  reversed  to  that  extent,  and  in 
other  respects  affirmed,  and  the  cause  re- 
manded for  further  proceedings,  in  which 
such  accounts  may  be  ordered  as  are  neces- 
sary to  ascertain  what  sums,  if  any,'  the  ap- 
pellant is  indebted  to  his  mother's  estate  for 
the  use  of  her  lands. 


(103  Va.  305) 

RHBA  et  al.  v.  SHIBLDS. 

(Supreme  Court  of  Appeals  of  Virginia. 

8.  1904.) 
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JUDICIAL  8AIiE&— SALES  FOB  PERSONS  UNDER 
DISABILITY— SALE  OF  BEMAINDEB  INTEBESTS 
— DECBEES—CONCLUSIVENESS— TITLB  OV  BONA 
FIDB   PUBOHASEB— ESTOPPEL. 

1.  The  purpose  of  Cod'?  1S87.  §  2(nG  [Va.  Code 
1904,  p.  1332],  authorizing  guardians  of  minors, 
committees  of  insane  persons,  and  trustees  of 
an  estate  to  file  a  tiill  in  equity  to  procure  a 
sale  of  the  real  estate  for  the  benent  of  the 
estate,  is  to  invest  courts  of  e<^ity  with  that 
jurisdiction  in  respect  to  estates  of  all  persons 
under  disability. 

2.  Under  Code  1887.  §  2616  [Va.  Code  1004.  p. 
1332],  authorizing  guardians  of  minors,  com- 
mittees of  insane  persons,  or  trustees  of  an  es- 
tate to  file  a  bill  to  procure  a  sale  of  the  real 
estate  of  the  minor,  insane  person,  or  benefi- 
ciary, whether  there  be  or  be  not  limited  there- 
on any  other  estate,  vested  or  contingent,  a 
court  of  equity  may,  at  the  suit  of  the  trustee 
of  a  life  estate,  sell  not  only  the  life  estate, 
but  also  a  remainder  limited  over  to  minors  as 
to  whom  the  trust  does  not  extend,  in  which 
case  the  proceeds  of  the  sale,  or  the  property 
in  which  they  are  invested,  are  held  u^on  the 
same  trusts  and  subject  to  the  same  limitations 
as  the  property  sold. 

3.  Where  the  court  acquires  jurisdiction  both 
of  the  parties  and  of  the  subject-matter  of  liti- 
ration  instituted  under  Code  1887,  §  2616  [Va. 
Code  1904,  p.  1.332],  authorizing  the  sale  of  land 
belonging  to  persons  under  disability,  its  decree 
although  erroneous,  is  conclusive  until  reversed 
or  set  aside. 

4.  Where  the  court  acquires  Jurisdiction  both 
of  the  parties  and  of  the  subject-matter  of  liti- 
gation Instituted  under  Code  1887,  |  2616  [Va. 
Code  1904,  p.  1332],  authorizing  the  sale  of  land 
belonging  to  persons  under  disability,  the  title 
of  a  bona  fide  purchaser  under  its  decree  is  valid. 

5.  Although  proceedings  instituted  under  Code 
1887.  §  2616  [Va.  Code  1904,  p.  1332J,  authoriz- 
ing the  sale  of  land  of  minors  and  persons  under 


disability  are  irreeular,  yet  where  the  minors, 
after  reaching  maJorit/,  file  amended  pleadings 
requesting  the  sale  of  the  property,  they  are 
equitably  estopped  from  objecting  to  the  valid- 
ity of  the  sale. 

6.  A  party  who  has  assumed  a  certain  posi- 
tion in  a  cause  and  successfully  maintained  that 
position  is  precluded  from  thereafter  assuming 
an  inconsistent  position  to  the  prejudice  of  one 
who  has  acquiesced  in  the  position  formerly  as- 
sumed by  him. 

7.  Bona  fide  purchasers  of  the  legal  title  to 
land  are  not  affected  bv  any  latent  equity  found- 
ed on  a  trust,  fraud  incumbrance,  or  other 
matter,  whereof  they  nave  no  notice,  actual  or 
constructive. 

Appeal  from  Law  and  Chancery  Ooxat  of 
City  of  Norfolk. 

Bill  in  equity  by  L.  H.  Shields,  trustee, 
^against  William  H.  Rhea  and  others.  From 
*a  decree  rendered  in  respect  to  a  sale  of  the 
trust  property,  defendants  Rhea  appeaL  Af- 
firmed. 

R.  Randolph  Hicks,  for  appellants.  D. 
Tucker  Brooke,  A.  B.  Seldner,  and  John  A. 
Baecher,  for  appellee. 


WHITTLE,  J.  The  real  estate  which  is 
the  subject  of  this  controversy  was  devised 
by  Robert  Rhea,  Sr.,  to  his  executor,  in  trust 
for  his  son,  William  H.  Rhea,  Sr.,  for  life, 
with  remainder  to  such  of  his  children  as 
should  survive  him.  The  property  consisted 
of  seven  improved  lots  in  the  city  of  Nor- 
folk. 

By  successive  substitutions  L.  H.  Shields 
succeeded  the  original  trustee  appointed  by 
the  will,  and  at  August  rules,  1889,  filed  a 
bill  in  equity  in  the  corporation  court  of  the 
city  of  Norfolk  against  appellants,  William 
H.  Rhea,  Sr.,  and  his  children,  the  latter  all 
being  infants  at  that  time,  for  the  sale  of 
four  of  the  lots  referred  to  for  the  payment 
of  taxes,  the  repairs  and  improvement  of  the 
residue  of  the  property,  and  the  balance  of 
the  proceeds  of  sale  to  be  invested  as  the 
court  might  think  best  to  yield  an  income 
for  the  owners. 

The  proceedings  In  the  suit  were  in  tech- 
nical, compliance  with  the  statute;  and  upon 
the  report  of  a  commissioner  in  chancery,  to 
whom  the  matter  was  referred,  recommend* 
Ing  a  sale,  the  lots  indicated  were  regularly 
sold  under  decrees  in  the  cause,  the  sales 
confirmed,  the  purchase  money  paid  into 
court,  and  deeds  executed  and  delivered  to 
the  purchasers. 

The  last^sale  of  these  lots  was  made  and 
confirmed  in  February,  1890.  The  suit  then 
remained  on  the  docket  of  the  court,  without 
further  steps  being  had  therein,  until  August, 
1894,  at  which  time,  after  all  the  remainder- 
men had  attained  their  majority,  the  trustee 
and  William  H.  Rhea,  Sr.,  the  life  tenant, 
and  a  defendant  in  the  original  bill,  filed  a 
joint  petition  tn  the  cause,  in  which  they 
allege  that  the  deferred  payment  of  the  pur- 
chase money  for  a  farm  in  Northampton 
county,  which  had  been  bought  as  a  home 
for  appellants,  was  long  past  due;  that  the 
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vendor  was  threatening  to  sell  the  property 
for  the  unimid  purchase  money;  and  praying 
that  the  court  would  authorize  the  special 
commissioner  to  borrow  a  sufficient  sum  to 
discharge  that  Indebtedness,  and  secure  the 
loan  upon  some  portion  of  the  Norfolk  dty 
property  still  held  by  the  trustee  under  the 
will.  The  remaindermen  answered  the  pe- 
tition by  counsel,  and  united  in  its  prayer. 
The  loan,  however,  was  not  effected,  but  sub- 
sequently, upon  the  written  request  of  all 
parties  in  interest,  the  court  decreed  a  sale 
of  the  lot  on  Cumberland  street 

The  property  was  accordingly  sold,  and 
the  sale  confirmed,  the  purchaser  complying 
with  the  terms  and  receiving  a  conveyance. 
The  decree  of  confirmation  of  February  23» 
1895,  was  entered  by  the  court  of  law  and 
chancery  of  the  city  of  Norfolk,  which  was 
established  in  1895,  and  to  which  court,  by 
force  of  the  statute,  this  suit,  together  with 
all  other  chancery  causes  pending  in  the  cor- 
poration court,  was  regularly  transferred. 

In  April,  1897,  the  trustee,  William  H. 
Rhea,  Sr.,  and  W.  W.  Sale,  a  temporary  re- 
ceiver, presented  another  petition  to  the 
court,  in  which,  after  reciting  the  proceed- 
ings in  the  cause  and  the  fact  that  creditors, 
in  a  deed  of  trust  for  upwards  of  $4,000, 
which  had  been  placed  upon  a  lot  on  Union 
street  by  authority  of  a  former  decree,  in- 
tended to  enforce  their  lien,  they  prayed  that 
a  sale  of  the  property  might  be  made  to  one 
H.  Davis,  at  a  private  offer  made  by  him, 
to  satisfy  the  lien.  Thereupon  Davis  ex- 
hibited his  petition  to  the  court,  In  which  he 
alleged  that  the  proceediogs  in  the  cause 
were  not  regular,  and  sought  to  be  relieved 
from  his  bid.  To  obviate  the  objection  urged 
by  him  to  the  regularity  of  the  proceedings, 
the  trustee  and  William  H.  Rhea,  Sr.,  filed 
an  amended  and  supplemental  bill  for  the 
purpose  of  selling  the  lot  in  question,  to 
which  the  remaindermen  were  made  parties. 
These  defendants,  who,  as  remarked,  were 
then  of  age,  by  their  answer  united  in  the 
prayer  of  the  bill.  There  was  a  reference  to 
a  commissioner  to  ascertain,  among  other 
matters,  whether  the  bid  of  Davis  was  a  fair 
and  sufficient  one  for  the  property;  whether 
the  interests  of  all  parties  directly  or  con- 
tingently interested  in  the  property,  would 
be  promoted  by  the  sale,  or  the  rights  of  any 
party  would  be  violated  thereby. 

Ux>on  the  report  of  the  commissioner, 
which  was  not  excepted  to,  that  Davis'  bid 
of  $5,500  was  a  fair  price  for  the  lot;  that 
the  interests  of  the  persons  directly  or  con- 
tingently interested  in  the  property  would 
be  promoted  by  the  sale;  that  all  persons 
living  who  had  any  Interest  in  the  property 
were  properly  befoi^  the  court  as  parties  to 
the  suit;  and  that  the  suit  was  In  regular 
form,  and  the  court  had  a  right  to  sell  the 
property — ^the  bid  of  Davis  was  accepted, 
and  the  sale  to  him  confirmed. 

In  February,  1898,  practically  similar  pro- 
ceedings were  had  with  respect  to  the  lot  on 


Cumberland  street,  which  resulted  in  a  pub- 
lic sale  of  that  property  to  one  of  the  appel- 
lees at  the  price  of  $2,615. 

Upon  the  foregoing  facts  appellants  con- 
tend that  it  was  not  permissible,  under  sec- 
tion 2616  of  the  Code  of  1887  as  amended  [Va. 
Code  1904,  p.  1332],  for  a  \X)urt  of  equity,  at 
the  suit  of  the  trustee  of  a  life  estate  in  land, 
to  sell  not  only  the  life  estate,  but  also  the 
remainder  limited  on  that  estate,  over  which 
the  trust  did  not  extend;  that  the  decrees 
were  therefore  nullities;  that  the  proceed- 
ings under  them  passed  no  right  or  title  to 
the  lots  in  controversy  to  appellees;  that  the 
court  erred  in  dismissing  appellants*  petition 
to  rehear  the  cause,  and  in  refusing  to  declare 
the  decrees  and  sales  made  in  pursuance  of 
them  void,  and  of  no  effect. 

The  doctrine  In  this  state  is  well  settled 
that  courts  of  equity  po'ssess  no  inherent 
power,  as  guardians  of  infants,  to  sell  their 
real  estate  for  the  purpose  of  reinvestment, 
and  the  obvious  purpose  of  the  statute  under 
which  these  proceedings  were  had  is  to  in- 
vest those  courts  with  that  jurisdiction  in 
respect  to  estates  of  all  persons  under  disa- 
bility. 

The  statute  Is  highly  remedial,  and  upon 
familiar  principles  must  receive  a  liberal  con- 
struction to  give  effect  to  the  intention  of 
the  Legislature  and  enhance  the  remedy.  See 
authorities  cited  in  note  to  section  2616,  2  Va. 
Code  1904,  p.  133a 

fiut,  in  addition  to  the  foregoing  consider- 
ations, the  contention  of  appellants  is  op- 
posed to  the  construction  heretofore  placed 
upon  the  statute  and  the  course  of  judicial 
procedTU*e  under  It,  which  has  obtained  for 
many  years— certainly  since  the  decision  in 
the  case  of  Faulkner  v.  Davis,  18  Grat.  652, 
98  Am.  Dec.  698.  The  practice  has  been  to 
sell  or  exchange  the  absolute  estate,  in  place 
of  which  the  proceeds  of  sale,  or  the  subject 
in  which  they  are  invested,  or  for  which  the 
property  is  exchanged,  are  held  upon  the 
same  trusts  and  subject  to  the  same  limita- 
tions as  the  original  estate. 

The  facts  In  the  case  of  Faulkner  v.  Da- 
vis, supra,  were  as  follows:  Two  vacant  lots 
In  the  city  of  Richmond  were  conveyed  in 
trust  for  Norton  and  his  wife  and  the  sur- 
vivor of  them  for  life,  and  upon  the  death 
of  the  survivor  to  be  conveyed  by  the  trustee 
to  their  children  living  at  the  death  of  the 
survivor,  and  the  descendants  of  such  of 
the  children  as  should  be  then  dead  leaving 
descendants;  and  upon  the  further  trust  that, 
if  Norton  should  think  it  expedient  to  sell  the 
lots,  or  any  part  of  them,  the  trustee  should 
permit  him  to  do  so;  the  proceeds  of  sale 
to  be  secured  and  held  upon  the  same  trusts. 
Norton  died,  without  having  sold  the  lots, 
survived  by  his  wife  and  five  children,  and  a 
bill  was  ffied  by  his  widow  against  the  chil- 
dren and  trustees  for  a  sale  of  the  lots.  This 
court  held  that,  while  courts  of  equity  In 
Virginia  have  no  authority  under  their  gen- 
eral jurisdiction  to  sell  real  estate  belonging 
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to  infants,  they  did  possess  Jurisdiction  by 
statute  to  sell  land  In  wbicb  Infants  were 
interested,  whether  in  possession  or  remain^ 
der,  vested  or  contingent,  if  the  proper  par- 
ties could  be  brought  before  the  court  Judge 
Moncure,  speaking  for  the  court,  at  page  676» 
18  Grat,  d8  Am.  Dec.  608,  says:  "Of  course, 
the  sale  in, that  case  was  of  the  entire  and 
absolute  estate,  and  not  of  the  contingent 
Interest  merely.  The  proceeds  of  sale  and 
the  subject  in  which  they  might  be  invested 
were  to  stand  in  the  place  of  the  estate  sold, 
and  be  subject  to  the  same  uses  and  limita* 
tions."  The  opinion  treats  the  subject  ex- 
haustively, and  gives  in  detail  the  history 
of  the  legislation  with  respect  to  such  sales 
In  Virginia. 

In  the  still  earlier  case  of  Ck>oper  t.  Hep- 
bum,  15  0rat  551,  it  was  held  that  a  father, 
as  guardian  of  his  infant  children,  could 
maintain  a  suit  to  sell  real  estate  held  by 
himself  for  life  and  by  his  children  In  remain- 
der. 

So  that,  whatever  may  be  said  of  appel- 
lants' contention  as  an  original  proposition, 
these  decisions  have  adopted  a  different  con- 
struction, and  titles  to  property  throughout 
the  commonwealth  have  been  acquired  and 
rights  become  vested  on  the  faith  of  it,  and 
a  departure  from  that  construction  at  this 
time  would  be  disastrous  and  Indefensible, 
even  if  the  court,  as  at  present  constituted, 
were  of  a  contrary  opinion. 

It  follows  from  what  has  been  said  that 
the  corporation  court  and  the  court  of  law 
and  chancery  of  the  dty  of  Norfolk  acquired 
Jurisdiction  both  of  the  parties  and  the  sub- 
ject-matter of  the  litigation;  and  where  that 
is  the  case,  although  the  decrees  may  be  er^ 
roneous,  they  are  nevertheless  conclusive  un- 
til reversed  or  set  aside. 

It  also  follows  that  the  tities  of  appellees, 
who  are  bona  fide  purchasers  for  value,  and 
without  notice,  to  the  lots  first  sold,  are  valid, 
and  must  be  upheld. 

In  Zirkle  v.  McCue^  26  Orat  517,  the  court 
said:  "The  only  matter  for  inquiry  is:  Did 
the  court  have  Jurisdiction  of  the  subject- 
matter?  Were  the  proper  parties  before  it? 
Were  the  proceedings  regular?  Was  the 
sale  proper,  under  all  the  circumstances  then 
surrounding  the  parties?  If  so,  there  is  no 
pretense  for  interfering  with  the  title  of  an 
innocent  purchaser,  because  in  the  light  of 
subsequent  occurrences  the  sale  has  proven 
injudicious  and  unfortunate  for  the  interests 
of  the  infants." 

It  will  also  be  remembered  that  the  re- 
maining lots  were  sold  under  decrees,  uiK>n 
amended  pleadings  in  the  cause,  at  the  in- 
stance and  request  of  the  parties,  all  of 
whom  were  at  that  time  adults;  and,  what- 
ever may  be  said  of  the  irregularity  of  the 
proceedings,  they  are  now  equitably  estopped 


from  objecting  to  the  validity  of  sales  made 
at  their  own  solicitation. 

"A  person  who  causes  his  land  to  be  sold 
for  some  purpose  of  his  own  under  a  Judi- 
cial proceeding  which  turns  out  to  be  void, 
and  receives  and  retains  the  proceeds  of  sale, 
cannot  afterwards  be'  heard  to  question  its 
validity.  He  has  made  his  election."  Wil- 
liamson V.  Jones  (W.  Va.)  19  S.  E.  436,  25 
L.  R.  A.  222;  Fairfax  v.  Muse's  Bx'rs,  4 
Munf.  124. 

Such  conduct  would  also  violate  the  rule 
whereby  a  party  who  baa  assumed  a  certain 
position  in  a  cause  and  successfully  main- 
tained that  position  is  precluded  from  there- 
after assuming  an  inconsistent  position,  if 
it  be  to  the  prejudice  of  one  who  has  ac- 
quiesced In  the  position  formerly  assumed 
by  him.  Davis  v.  Wakelee^  156  U.  8.  680, 
15  Sup.  Ct  565,  89  L.  Bd.  578;  Daniels  ▼• 
Teamey,  102  U.  S.  415,  26  L.  Ed.  187;  O. 
&  O.  By.  Oo.  ▼.  Bison,  99  Va.  19,  87  S.  Bb 
820. 

It  must  be  observed  that  the  only  persons 
who  are  made  defendants,  and  whose  rights 
are  sought  to  be  affected  by  the  petition  to 
rehear,  are  appellees,  all  of  whom  belong  to 
,that  favored  class  in  a  court  of  equity  bona 
fide  purchasers  for  value,  and  without  no- 
tice. As  to  such  purchasers,  this  court  has 
declared  that  *^t  is  settied  law  that  a  bona 
fide  purchaser  of  the  legal  titie  is  not  af- 
fected by  any  latent  equity  founded  on  a 
trust,  fraud,  incumbrance,  or  otherwise; 
whereof  he  had  no  notice,  actual  or  con- 
structive." Garter  v.  Allen,  21  Grat  241; 
Iron  Ck>.  t.  Trent,  83  Va.  897,  2  8.  B.  713, 
5  Am.  St  Bep.  285;  Bank  v.  Blanchard,  90 
Va.  22,  17  8.  B.  742. 

While  the  court  feels  constrained  to  hold 
that  the  petition  was  properly  rejected  as  to 
these  defendants,  an  examination  of  the 
record  makes  it  painfully  apparent  that 
there  has  been  a  miscarriage  of  Justice  in 
the  case,  a  result  brought  about  by  the  mis- 
conduct of  the  trustee  and  former  counsel  of 
these  unfortunate  litigants,  by  whose  mal- 
versation and  imposition  on  the  courts  they 
have  been  stripped  of  a  valuable  inheritanceii 
The  situation  is  rendered  the  more  regret- 
able  by  the  circumstance  that  the  property 
has  passed  beyond  the  court's  control,  and 
It  is  powerless  to  repair  a  great  wrong. 

The  developments  in  the  case  accentuate 
the  necessity  for  the  exercise  of  such  vig- 
ilance on  the  part  of  trial  courts,  in  deal- 
ing with  this  class  of  cases,  as  will  render 
the  recurrence  of  similar  results  Impossible; 
otherwise  a  benign  statute  specially  enacted 
for  the  protection  of  the  unfortunate  may 
be  converted  into  an  Instrument  for  their 
destruction. 

There  is  no  error  in  the  decree  complained 
of.  and  it  IB  affirmed. 
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PRICB  et  ftL 

(Supreme  Court  of  Appeals  of  Virginia.    Dec 

8,  1904.) 

APPEAL  —  BKYIEW  —  SITTING  ABIDE  VEBDICfT— 
SETTINQ  ASIDE  JT7D6HENT^-CON8Eirr  OF  PAS- 
TIES—ESTOPPEL  —  BONDS  —  MATERIAL  ALTEB- 
ATION— INSTRUCTIONS. 

1.  In  an  action  on  bonds  one  of  the  defend- 
ants filed  a  plea  of  non  est  factum,  the  cause 
being  continued  as  to  him.  and  a  judgment  was 
rendered  against  the  remaining  obligors.  There- 
after an  order  was  entered  reciting  that  the  de- 
fendant pleading  non  est  factum,  and  another, 
an  administrator,  having  filed  their  statement  of 
defenses  and  pleas  at  the  last  term*  and  no  order 
having  been  entered  in  respect  thereto,  it  was 
agreed  that  the  filing  of  such  papers  should  be 
entered  nunc  pro  tunc.  Held,  that  in  view  of 
such  order,  and  the.  subsequent  action  of  the 
parties  treating  the  judgment  as  set  aside,  plain- 
tiff was  estopped  to  deny  that  It  had  been  set 
aside  as  to  the  administrator. 

2l  The  action  of  the  court  in  setting  aside  a 
verdict  for  misdirection  of  the  jury  cannot  be 
reviewed  on  appeal,  where  the  instructions  giv- 
en are  not  contained  in  the  record. 

8.  Where,  in  an  action  on  a  bond,  one  of  the 
obligors  pleaded  non  est  factum,  an  instruction 
that  if  such  defendant  did  not  sign  the  bond, 
and  his  name  was  signed  without  bis  authority, 
the  Jury  must  find  for  the  defendant,  and  that 
the  burden  of  proof  was  on  the  plaintiff,  was 
proper. 

4.  On  appeal  the  evidence  is  to  be  treated  as 
OB  a  demuiTer  to  the  'evidence. 

5.  In  an  action  on  bonds  one  of  the  defend- 
ants claimed  an  alteration  in  the  bonds,  after 
delivery,  by  inserting  the  name  of  a  certain  per- 
son as  an  obligor.  The  evidence  showed  uiat 
the  bonds  were  given  for  land  sold  to  the  ob- 
ligors, and  that  after  the  sale  the  defendant  in 
question  sold  a  part  of  his  interest  to  the  one 
whose  name  had  been  added  to  the  bond.  The 
obligee  testified  that  shortly  after  they  were  de- 
livered to  him  the  obligors  told  him  they  wanted 
them  back  to  get  some  other  parties  who  had 
come  into  the  deal  to  sign  them,  and  that  the 
bonds  were  given  back  to  one  of  the  oblieors, 
and  afterwards  again  delivered  to  the  obligee, 
and  the  one  who  purchased  the  bonds  from  nim 
testified  that  when  he  received  them  they  were 
tai  the  same  condition  as  at  the  time  of  the 
action.  Held,  that  an  instruction  that  if,  after 
the  bonds  were  signed  and  delivered,  the  name 
in  question  ^as  added  without  the  knowledge 
or  consent  of  defendant,  it  was  a  material  alter- 
ation, was  not  warranted,  as  the  evidence  tend- 
ed to  show  tiiat  the  real  delivery  of  the  bonds 
was  when  they  were  delivered  the  second  time, 
and  it  did  not  appear  that  defendant  did  not 
Imow  of  the  addition  of  the  name  in  question. 

6.  In  an  action  on  bonds  the  fact  that  the 
name  of  one  of  the  obligors  was  forged  did  not 
affect  the  liability  of  the  others. 

Error  to  Circuit  CJourt,  Franklin  Comity 
(Saunders,  Judge,  not  sitting). 

Motion  by  the  Rocky  Mount  Loan  &  Trust 
Company  for  Judgment  against  H.  0.  Price 
and  others  on  certain  bonds.  Judgment  in 
favor  of  defendants,  and  the  moving  party 
brings  error.    Reversed  and  rendered. 

L.  W.  Anderson,  for  plaintiff  in  error. 
Halrston  &  Gravely  and  Dillard  &  Lee^  for 
defendants  in  error. 

HARRISON,  J.  This  is  a  motion  nnder 
the  statute  by  the  plaintiff  in  error,  as  as- 
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rignee  of  William  Gentiy,  for  judgment 
against  the  defendants  in  error  apon  two 
bonds  dated  Noyember  18»  1890— one  for 
1500,  payable  one  year  after  date,  with  in- 
terest from  date;  and  the  other  for  a  like 
sum,  payable  two  years  after  date,  with  in- 
terest from  date.  These  bonds,  copies  of 
which  are  filed  with  the  record,  appear  on 
their  face  to  be  the  Joint  and  several  obliga- 
tions of  N.  O.  Carper,  J.  J.  Carper,  Jas.  C. 
Greer,  G.  H.  T.  Gieer,  R.  N.  Hatcher,  O.  M. 
Helms,  and  H.  C.  Price. 

On  the  14th  day  of  Maj^,  1001,  to  which  the 
notice  was  returnable,  the  defendant  EL  C. 
Price  filed  his  plea  of  non  est  factum,  where- 
npon  the  cause  was  continued  as  to  him,  and 
Judgment  rendered  against  the  remaining  six 
obligors,  as  to  whom  the  order  states  there 
was  no  appearance.  On  the  5th  day  of  Oc- 
tober, 1901,  the  following  nunc  pro  tunc  or- 
der was  entered:  ''This  day  came  the  parties 
by  their  attorneys,  and  the  defendants  H.  C. 
Price  and  J.  H.  Ferguson,  administrator  of 
R.  N.  Hatcher,  deceased,  having  filed  their 
statements  of  defenses  duly  sworn  to,  and 
their  special  pleas  in  abatement,  at  the  last 
term  by  leare  of  the  court,  and  no  order 
having  been  then  entered  in  respect  thereto, 
it  is  agreed  between  the  parties  that  the 
filing  of  said  statements  of  defenses  and  said 
special  pleas  shall  be  entered  of  record  nunc 
pro  tunc,  which  is  accordingly  done."  It  be- 
ing contended  by  plaintiff  in  error  that  the 
Judgment  of  May  14,  1901,  is  still  in  force 
against  the  administrator  of  R.  N.  Hatcher, 
deceased,  it  may  be  as  well  to  state  at  this 
point  that  we  are  of  opinion  that  this  nunc 
pro  tunc  order  entered  by  consent  of  parties, 
together  with  the  subsequent  action  of  the 
parties  in  the  further  progress  of  the  cause, 
treating  the  Judgment  as  set  aside,  estops 
them  from  now  denying  that  to  be  its  ef- 
fect      • 

The  defense  relied  upon  by  J.  EL  Fergu- 
son, administrator  of  R.  N.  Hatcher,  deceas- 
ed, was  that:  "His  testator  signed  his  nahie 
to  the  bonds  in  action  at  the  time  of  the  ex- 
ecution thereof,  and  delivered  the  same*  to 
the  obligee,  William  Gentry;  that  subse- 
quently to  this  there  was  a  material  altera- 
tion made  in  both  of  the  said  bonds  by  the 
Rocky  Mt  Loan  &  Trust  Co.,  which  had  be- 
come the  owner  of  the  said  bonds,  or  by  the 
said  Wm.  Gentry,  after  the  delivery  to  him, 
and  before  assignment  to  the  Rocky  Mt 
Loan  &  Trust  Co.  without  the  knowledge  or 
consent  of  his  testator,  in  this:  that  the 
name  of  H.  C  Price  was  signed  to  both  of 
the  said  bonds,  for  the  purpose  of  making 
him  an  obligor  thereon,  after  the  delivery 
and  signatures  aforesaid  by  the  said  original 
obligors." 

Upon  the  issues  Joined  on  the  plea  of  non 
est  factum  filed  by  EL  C.  Price,  and  upon  the 
defense  set  up  by  Hatcher's  administrator, 
the  Jury  found  in  favor  of  the  defendants  in 
error.  On  motion  of  the  plaintiff  in  error 
this  verdict  was  properly  set  aside  upon  the 
ground  of  newly  discovered  eyldence,  and 
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because  the  yerdlct  was  contrary  to  the  law 
and  the  evidence.  But,  apart  from  these 
considerations,  this  action  of  the  court  can- 
not be  disturbed,  because  one  of  the  grounds 
for  setting  the  verdict  aside  was  misdirec- 
tion of  the  Jury;  and  the  instructions  given 
are  not  in  the  record.  This  court  cannot,  in 
the  absence  of  the  instructions,  assume  that 
thej  were  free  from  objection,  or  pass  at  all 
upon  that  ground  for  setting  the  verdict 
aside. 

At  a  special  term  of  the  circuit  court,  be- 
gun on  Tuesday,  September  90,  1902,  the  case 
was  again  tried  upon  the  same  defenses, 
with  the  same  result — a  verdict  in  favor  of 
the  defendants  in  error.  This  judgment  the 
lower  court  refused  to  set  aside,  and  from 
that  action  a  writ  of  error  was  awarded, 
bringing  the  case  before  this  court  for  re- 
view. 

Having,  in  what  has  been  already  said, 
disposed  of  several  of  the  assignments  of  er- 
ror, we  come  now  to  that  which  relates  to 
the  Instructions  given  on  the  last  trial. 

The  plaintiff  in  error  objects  to  two  In- 
structions given  for  the  defendant^  in  error. 
The  first  is  as  follows:  ''The  court  instructs 
the  jury  that  If  they  believe  from  the  evi- 
dence that  H.  0.  Price  did  not  sign  the  bonds 
In  the  notice  mentioned,  but  that  his  name 
was  signed  thereto  without  his  authority, 
then  they  must  find  for  the  defendant  H.  C. 
Price,  and  in  coming  to  a  conclusion  in  this 
issue  the  Jury  must  bear  in  mind  that  the 
burden  of  proof  Is  en  the  plaintiff." 

The  evidence  of  H.  C.  Price  tended  to  show 
that  he  did  not  sign  the  bonds,  and  under 
his  plea  of  non  est  factum  this  instruction 
correctly  propounded  the  law.  We  are  of 
opinion,  however,  that  upon  the  whole  evi- 
dence the  verdict  of  the  Jury  was  against 
the  weight  of  evidence;  but  under  the  rule, 
treating  the  case  here  as  ui>on  a  demurrer 
to  the  evidence,  the  Judgment  in  favor  of  H. 
C.  Price  cannot  be  disturbed. 

The  second  instruction  is  as  follows:  "The 
court  further  instructs  the  jury  that  any  ma- 
terial alteration  will  vitiate  the  bonds,  even 
though  said  alteration  may  not  be  prejudi- 
cial to  the  rights  of  said  B.  N.  Hatcher,  de- 
ceased; and  if  they  believe  from  the  evi- 
dence that  after  the  bonds  were  signed  and 
delivered  by  Hatcher  and  others  to  William 
Gentry,  and  he  accepted  the  same  as  their 
obligation,  and  that  afterwards  the  name  of 
H.  C.  Price  was  added  to  said  bonds  without 
the  knowledge  or  consent  of  said  Hatcher, 
and  that  he  did  not  subsequently  ratify  the 
same,  such  addition  would  be  a  material  al- 
teration, and  in  this  action  the  Jury  must 
find  for  the  defendants." 

This  instruction  enters  upon  a  field  of  in- 
quiry not  called  for  by  any  evidence  in  the 
case.  The  consideration  for  these  bonds  was 
a  tract  of  land  sold  by  William  Gentry  to 
the  obligors.  The  original  transaction  was 
with  the  first  six  obligors,  of  which  Hatcher 
was  one.    After  the  sale  to  these  obligors, 


Hatcher  sold  one-half  of  his  interest  in  the 
purchase  to  H.  G.  Price.  William  Gentry, 
the  obligee,  says  that  a  short  while  after  the 
bonds  were  delivered  to  him  the  obligors 
told  him  they  wanted  them  back  to  g6t  some 
other  parties  who  had  come  into  the  deal 
to  sign  their  names  to  them;  that  he  thinks 
N.  0.  Garper  was  the  one  he  handed  the 
bonds  to;  that  some  while  afterwards  they 
brought  the  bonds  back;  that  he  could  not 
read  or  write,  and  did  not  know  whether  any 
new  names  had  been  added;  that, he  then 
put  the  bonds  away;  and  that  they  were  not 
changed  or  altered  in  any  way  after  he  re- 
ceived them  back.  J.  G.  Greer,  the  only  one 
of  the  obligors  who  testified,  says  that  his 
recollection  \a  that  H.  G.  Price  bought  one- 
half  of  Hatcher's  interest,  and  that  the 
bonds  were  gotten  back  from  William  Gen- 
try for  the  purpose  of  having  the  parties 
who  came  into  the  deal  afterwards  sign  their 
names  to  them;  that,  as  secretary  and  treas- 
urer of  the  plaintiff  company,  he  bought  the 
bonds  from  William  Qentry,  and  that  they 
were  exactly  like  they  are  now  when  he 
bought  them,  except  the  credits  indorsed 
thereon  of  payments  made  by  the  obligors, 
including  B.  N.  Hatcher  and  H.  G.  Price; 
that  B.  N.  Hatcher  always  paid  his  dues  on 
the  bonds  promptly;  that  he  cannot  say  posi- 
tively that  he  presented  the  bonds  to  him 
when  he  made  his  payments,  but  thinks  he 
must  have  done  so,  as  that  would  have  been 
the  natural  thing  for  him  to  have  done. 

At  the  time  this  suit  was  brought  three 
of  the  obligors  were  dead,  and  the  foregoing 
is  the  entire  evidence  in  the  case  touching 
the  execution  and  delivery  of  these  bonds. 

The  instruction  under  consideration  pro- 
ceeds upon  the  theory  that  B.  N.  Hatcher 
had  no  knowledge  of  the  fact  that  the  name 
of  H.  G.  Price  was  subscribed  to  the  bonds 
as  one  of  the  obligors  therein.  It  was  error  to 
give  an  instruction  predicated  of  that  view, 
because  there  is  no  evidence  in  the  record 
tending  to  show  that  the  name  of  Price  had 
been  placed  upon  the  bonds  without  the 
knowledge  and  consent  of  Hatcher.  The 
evidence  tends  to  show  that  the  final  com- 
pletion and  delivery  of  these  bonds  was 
when  they  were  delivered  the  second  and 
last  time  by  the  obligors  to  the  obligee;  that 
when  these  bonds  were  recalled  by  the  ob- 
ligors, as  already  seen,  it  was  with  the  im- 
plied, if  not  expressed,  agreement  of  all  par- 
ties, obligors  and  obligee,  that  they  were  to 
be  re-executed  and  redelivered  to  the  obli- 
gee; that  under  this  agreement,  when  the 
bonds  were  completed  by  the  additional  sig- 
natures desired  by  the  obligors,  and  deliv- 
ered to  the  obligee,  it  was  the  re-executed 
and  finally  completed  contract  contemplated 
by  the  parties.  If  this  be  true,  the  rights  of 
the  obligee  and  the  liability  of  the  other  ob- 
ligors were  not  affected  by  the  fact  that  the 
name  of  one  of  the  obligors  may  have  been 
forged.  The  plea  of  non  est  factum  bars  the 
action  only  as  to  him  who  pleads  it,  and  does 
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not  afEect  tbe  DablUty  of  tbe  other  defend- 
ants ta  a  case  like  this.  Btuh  ▼.  Campbell, 
26  Grat  408. 

For  the  foregoing  reasons,  the  court  is  of 
opinion,  the  judgment  complained  of  being 
Joint,  that  the  same  should  be  reversed;  and 
this  court,  proceeding  to  enter  such  Judg- 
ment as  the  lower  court  ought  to  have  en- 
tered, it  is  ordered  that  the  plaintiff  take 
nothing  by  Its  notice  as  to  the  defendant 
H.  C.  Price,  and  that  he  go  thereof  without 
day,  and  that  the  defendant  H.  O.  Price  re- 
cover of  the  plaintiff  his  costs  in  the  circuit 
court  about  this  suit  in  his  behalf  expended. 
And  it  will  be  further  ordered  that  the  ver- 
dict of  the  Jury  be  set  aside  as  to  the  de- 
fendant John  H.  Ferguson,  administrator  of 
B.  N.  Hatcher,  deceased,  and  the  case  will 
be  remanded  for  further  proceedings  against 
the  personal  representative  of  B.  N.  Hatch- 
er, deceased,  to  be  had  in  accordance  with 
the  views  expressed  in  this  opinion. 


<iao  Oa.  767) 

GRAHAM  ft  WARD  v.  MACON,  D.  ft  S.  R 

CO. 

(Supreme  Court  of  Georgia.     July  19,  1904.) 

CABBIEB8— THBOUGH  BIIXS  OF  ItADING— BAH.- 
BOADS— OPBBATINO  STEAMBOATS— CONTBAOT— 
VALIDrrr— ACTION  FOB  BBEACn. 

1.  Carriers  may  issue  through  bills  of  lading, 
and  may  make  contracts  for  through  shipments 
or  for  the  interchange  of  freight  between  each 
other. 

2.  Railroad  companies  chartered  under  the 
general  law  may  acquire  and  operate  steam- 
boats in  connection  with  their  lines  of  road. 

3.  There  was,  therefore,  no  public  policy 
which  prohibited  a  railroad  company  from  en- 
tering into  a  contract  with  a  firm  by  which  the 
latter  was  to  acquire  and  operate  a  steamboat 
and  each  party  was  to  receive  and  deliver  its 
freight  to  the  other  at  the  usual  rates,  in  con- 
sideration of  which  the  railroad  company  agreed 
to  erect  a  hoist  for  the  speedy  and  economical 
handling  of  freight  between  the  boat  and  the 
cars. 

4.  Such  a  contract  was  not  unilateral,  was 
supported  by  a  sufficient  consideration,  and  the 
firm  was  entitled  to  maintain  an  action  against 
the  railroad  company  for  damages  for  a  breach 
of  the  contract.  • 

5.  Irrespective  of  the  question  as  to  whether 
the  special  damages  declared  on  were  improper- 
ly set  out,  or  that  the  data  for  calculating  the 
other  damages  were  wanting,  it  was  neverthe- 
less error  to  dismiss  the  petition  on  demurrer, 
as  the  plaintifiEs,  in  any  event,  were  entitled  to 
recover  nominal  damages  for  the  breach  of  the 
contract 

(Syllabus  by  the  Court.) 

Error  to  City  Oonrt  of  Dublin;  Adams» 
Judge. 

Action  l^  Graham  &  Ward  against  tbe  Ma- 
con, Dnblin  ft  Savannah  Railroad  Company. 
Judgment  for  defendant,  and  plalntUfs  bring 
errtw.    Reyersed. 

A  line  of  steamboats  on  the  Oconee  river 
was  run  In  connection  with  a  competitor  of 
the  Macon,  Dnblin  &  Savannah  Ra^ilroad 
ComxMtny.    In  order  to  meet  this  competi- 

f  S.  See  Railroads,  voL  41,  Cent  Dig.  I  41. 


tlon,  the  railroad  company,  through  its  duly 
authorized  agents,  contracted  with  Graham 
&  Ward  that  the  firm  should  acquire  a  boat 
to  be  run  on  the  river,  agreeing  to  give  them 
all  the  river  freight  controlled  by  the  com- 
pany, and  to  construct  a  hoist  by  which 
freight  could  be  cheaply  handled  between 
the  boat  and  the  cars.  It  was  further  under- 
stood that  Graham  &  Ward  should  deliver 
all  the  river  freight  controlled  by  them  to 
the  railroad  company,  and  that  both  parties 
were  to  charge  the  usual  rates.  Relying  on 
this  contract,  Graham  &  Ward  leased  a 
steamer  for  12  months,  and  were  ready,  able, 
and  willing  to  comply  with  their  part  of  the 
agreement  Their  petition  against  the  rail- 
road company  alleges  that  the  company  fail- 
ed to  comply  with  its  contract  and  for  more 
than  12  months  neglected  to  begin  the  con- 
struction of  the  hoist,  which  had  not  been 
erected  at  the  time  of  the  filing  of  the  suit; 
that  they  delivered  to  the  company  all 
freights  hauled  or  controlled  by  them,  but 
that  the  company  failed  on  its  part  to  do 
likewise;  that  by  reason  of  the  failure  to 
erect  a  hoist  they  lost  the  larger  part  of  the 
river  freight,  and  the  business  worked  up 
by  them,  as  without  the  hoist  they  could  not 
receive  or  deliver  freight  as  quickly  or  safe- 
ly as  required  by  shippers,  who  would  oth- 
erwise have  given  the  same  to  petitioners — 
whereby  they  were  damaged  generally  and 
specially.  By  amendment  they  added  a  list 
of  persons  who  could  and  would  have  deliver- 
ed certain  designated  amoimts  of  freight,  but 
were  deterred  from  doing  so  by  want  of 
the  hoist;  also  a  calculation  as  to  the  amount 
of  damage  sustained  by  reason  of  the  loss  of 
the  profits  thereon.  The  petition  was  de- 
murred to  on  the  grounds  that  it  set  out  no 
cause  of  action;  that  the  contract  was  un- 
certain, wanting  in  mutuality,  and  without 
consideration;  that  the  damages  were  too 
remote;  and  that  the  contract  was  contrary 
to  public  policy,  and  void.  The  Judge  sus- 
tained the  demurrer,  and  Graham  &  Ward 
excepted. 

Davis  &  Sturgis,  for  plaintiffs  in  error. 
Minter  Wimberly  and  Akerman  &  Akerman, 
for  defendant  in  error. 

LAMAR,  J.  (after  stating  the  facts).  The 
contract  for-  the  exchange  of  freight  was  not 
void,  as  being  contrary  to  public  policy.  In- 
stead of  defeating,  it  was  intended  to  meet, 
competition.  There  is  no  suggestion  of  any 
restraint  of  trade,  any  increase  of  rates,  any 
rebate  or  pooling,  any  unjust  or  unlawful 
discrimination,  or  anything  that  interferes 
with  the  right  of  a  shipper  to  route  his  freight 
over  a  different  or  any  desired  line.  Indeed, 
there  is  nothing  to  sustain  this  ground  of  at- 
tack, unless  it  be  unlawful  for  parties  who 
are  able  to  contract  to  covenant  to  receive 
from  and  deliver  to  each  all  the  freight  con- 
trolled by  the  other.  Graham  &  Ward,  as 
individuals,   had  tbe  natural  and  Inherent 
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power  to  make  any  contract  not  prohibited 
by  law.  The  railroad  company,  on  the  oth- 
er hand,  had  the  -power  to  make  any  contract 
not  nltra  Tires,  or  not  prohibited  by  law. 
Carriers  can  sell  through  tickets  and  issue 
through  bills  of  lading.  Bach  of  these  par- 
ties had  the  right  from  day  to  day  to  inter- 
change freight  with  the  other.  If  they  could 
make  such  an  exchange  daily,  there  is  no 
reason  why  they  should  not  do  so  weekly, 
monthly,  or  by  the  year.  If  they  could  do  so 
voluntarily,  they,  for  a  valuable  considera- 
tion, co^ld  bind  themselves  to  make  the  in- 
terchangew  To  such  an  agreement,  the  law 
would,  of  course,  attach  the  incidents  of 
prompt  and  adequate  service^  and  the  fur- 
ther qualification  that  the  rights  of  the  ship- 
per or  of  the  pubUc  should  not  in  any  way 
be  prejudiced.  But  that  the  policy  of  the 
law  is  not  against  the  trafilc  arrangement  be- 
tween these  parties  api>ears  from  the  fact 
that  the  boat  line  and  the  railroad  line  were 
equivalent  to  an  extension  each  of  the  other. 
The  railroad  company  either  had,  or,  as  mat- 
ter of  course,  oould  have  obtained,  the  char- 
ter power  to  own  and  operate  this  boat  on 
this  river.  Oiv.  Code,  If  2174,  2183.  Had 
it  done  so,  of  course  no  one  would  dispute 
that  the  Interchange  of  freight  between  the 
boat  and  the  cars  would  have  been  legal. 
And  if  this  could  have  been  done  thus  direct- 
ly, there  is  no  reason  why  it  could  not  have 
accomplished  the  same  interchange  of  freight 
indirectly,  and  without  a  purchase  of  the 
boat;  for,  in  effect  the  contract  was  the  ac- 
quisition of  a  qualified  interest  in  a  boat  line. 
As  long  as  the  public  is  not  harmed,  there  is 
no  reason  why  the  parties  shoiild  not  be  held 
to  the  terms  of  the  contract  Compare  Sea- 
board Air-Line  R.  Co.  v.  W.  &  A«  B.  Co.,  97 
Qa.  289,  23  S.  B.  848;  Coles  v.  Central  B. 
Co.,  86  Ga.  251,  12  S.  B.  749;  Wiggins  Ferry 
Co.  V.  Chicago  &  Alton  B.  Co.,  73  Mo.  389, 
39  Am.  Bep.  519;  Cumberland  Valley  B.  Co. 
V.  Gettysburg  B.  Co.,  177  Pa.  528,  36  Atl.  952; 
Tonawanda  B.  Co.  v.  N.  T.  Cen.  B.  Co., 
42  Hun,  496;  Wiggins  Ferry  Co.  v.  Ohio  & 
Miss.  B.  Co.,  142  U.  8.  896,  12  Sup.  Ct  188, 
35  L.  Bd.  1055;  Atchison,  T.  &  8.  F.  B.  Co. 
V.  Denver  B.  Co.,  110  U.  8.  668,  4  Sup.  Ct 
185,  28  li.  Bd.  291,  overruling  Denver  &  N. 
O.  B.  Go.  V.  Atehison,  T.  &  8.  F.  B.  Co.  (0.  C.) 
15  Fed.  650. 

4.  As  to  the  other  grounds  of  the  demurrer: 
The  covenant  of  each  of  the  parties  was  a 
sufficient  consideration  to  support  the  promr 
ise  of  the  other.  (Mv.  Code,  |  8661.  The 
lease  of  the  boat;  and  the  firm's  readiness 
to  receive  and  deliver  freight,  amounted  to 
a  performance,  which  Justified  the  demand 
by  them  for  a  corresponding  performance  of 
the  railroad's  agreement  to  erect  the  hoist 
and  receive  and  deliver  freight  as  stipulated. 
Nor  was  the  contract  unilateral,  or  wanting 
in  mutuality.  The  uncertainty  as  to  ite  dura- 
tion might  have  made  It  difflcnlt  to  decree 
specific  performance.  But  here  the  conten- 
tion that  it  was  for  tpo  indefinite  <x  too 


long  a  period  of  time  Is  answered  by  the  fact 
that  Graham  &  Ward  only  rented  the  boat 
for  12  months.  And  if,  as  contended,  either 
party  would  have  had  the  right  to  rescind, 
there  is  no  allegation  that  any  notice  to  that 
effect  was  given  by  the  railroad  company, 
which.  Instead  of  revoking,  broke,  the  con- 
tract while  it  was  in  full  force  and  being 
performed  by  Graham  &  Ward. 

5.  The  case  having  evidently  been  dismiss- 
ed on  the  ground  that  the  contract  was  void, 
the  question  as  to  the  elementeand  measure 
of  damages  was  not  passed  upon.  There 
was  no  statement  as  to  the  amount  of  fright 
diverted  by  the  railroad  company,  and  no 
date  given  from  which  the  fact  of  damage 
therefor  could  be  calculated.  Any  defect  in 
this  respect  can  be  cured  by  amendment 
But,  whether  there  were  any  special  damages 
or  not,  it  was  error  to  dismiss  the  petition 
on  demurrer,  since  Graham  &  Ward  were 
at  least  entitled  to  recover  nominal  damages 
for  the  railroad's  breach  of  the  contract 
Kenny  v.  Collier,  79  Ga.  748  (1),  8  8.  B.  58; 
Civ.  Code,  1 3801. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(187  N.  c.  m 

CAMBBON-BABKLET  00.  ▼.  THOBNTON 
LIGHT  ft  POWEB  CO. 

(Supreme  Court  of  North  Carolina.    Nov.  30, 

1904.) 

▲PFBAI/— EXOEPTIONS  TO  OHA.BOB— IHCOBPOILL- 
TION   IN   CASK— CBBTIOBABI-— 6BTTLE1CSNT 
OF  BILL  OF  EXCKPTIONS. 

1.  The  statement  of  the  judge  in  the  case  on 
appeal  must  be  taken  as  absolately  true. 

2.  Under  Clark's  Code,  |  412,  subd.  8,  provid- 
ing that  error  in  instructions  shall  be  deemed 
excepted  to  without  any  formal  objection,  the 
trial  judge  cannot  omit  exceptions  to  the  charge 
from  the  case  on  appeal  as  tendered  by  appel- 
lant. 

3.  Certiorari  will  issue  to  compel  the  incor- 
poration of  exceptions  omitted  from  the  case 
on  appeal. 

4.  On  certiorari  to  compel  the  Incorporation 
of  exceptions  to  the  charge  in  the  case  on  ap- 
peal, the  trial  judge  should  be  given  an  op- 
portunity to  consider  the  case  again  with  ref- 
erence to  the  assignments,  and  counsel  should 
be  present  at  the  final  settlement  of  the  case. 

5.  The  requirement  of  Code,  §  550.  that  the 
place  appointed  for  the  settlement  of  the  case 
on  appeal  shall  be  within  the  district.  If  the 
judge  has  not  left,  is  mandatory. 

Action  by  the  Cameron-Barkley  Company 
against  the  Thornton  Light  &  Power  Com- 
pany. There  was  Judgment  for  defendant, 
from  which  plaintiff  appealed,  and,  on  re- 
fusal of  the  trial  judge  to  incorporate  cer- 
tain exceptions  to  the  charge  in  the  case  on 
appeal,  brings  certiorari.    Writ  issued. 

T.  M.  Hufham,  for  appellant  B.  B.  Ollne^ 
for  appellea 

WALKBB,  J.  This  is  an  application  by 
the  plaintiff  (appellant)  for  a  certiorari    It 

f  a  Sm  Appeal  and  Brror,  voL  S.  Cent.  Dig.  |  2811. 
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Is  aHeged  In  the  petltloii  that  plaintlfl  lerrad 
on  the  defendant  a  caae  on  appeal,  and  d^ 
fendant  filed  a  conntercaae;  that  the  Judge 
who  presided  at  the  trial  was  requested  to 
name  a  tbne  and  place  for  settling  the  case, 
and  he  appointed  as  the  place  a  town  which 
Is  not  In  the  Thirteenth  Judicial  District 
and  is  at  a  great  distance  from  the  place 
of  triaL  The  plaintiff  further  alleges  that 
In  tiie  case  on  an>eal,  as  tendered  hy  iti 
counsel,  there  were  certain  exceptions  to 
the  diarge;  and  it  complains  that  those  ex- 
ceptions were  omitted  by  the  Judge^  in  his 
statement  of  the  case^  by  inadyertence.  It 
is  also  alleged  that  some  of  the  exceptioni 
contained  recitals  of  instructions  given  by 
the  court  in  its  charge  to  the  jury  which  arc 
at  Tariance  with  the  charge  set  out  in  the 
case  as  settled  and  signed  by  the  trial  judge. 
The  statement  of  the  Judge  in  the  case  on 
appeal  as  to  what  occurred  on  the  trial  must 
be  accepted  in  this  court  as  importing  TOrity. 
We  always  take  it  as  absolutely  true.  State 
T.  Reid,  18  N.  O.  877,  28  Am.  Dec.  572; 
State  T.  Gooch,  94  N.  O.  882.  If  there  is 
any  exception  to  this  rule,  it  has  not  yet  been 
presented  In  any  case  which  has  come  to 
this  court;  though  It  must  be  true  that  if 
the  case  is  tried  and  the  exceptions  are  no^ 
ed  during  the  course  of  the  trial,  in  accord- 
ance with  the  proTisions  of  Code,  I  412  (2), 
the  case  will  be  heard  here  upon  the  excep- 
tions as  thus  settled,  for  the  statute  yir- 
tually  so  directs.  Code,  I  650.  But  the  rule 
as  first  above  stated  does  not  extend  to  ex- 
ceptions taken  to  the  refusal  of  the  Judge 
to  grant  a  prayer,  or  to  the  granting  of  a 
prayer  for  instructions,  nor  to  the  assign- 
ments of  error  in  the  charge  of  the  court, 
which  alleged  errors*  by  the  express  terms 
of  the  statute,  are  deemed  to  have  been  duly 
excepted  to.  Clark's  Code  (3d  Ed.)  |  412 
(8).  It  follows  from  that  proYision  of  the 
law  that  the  formal  assignment  of  errors 
relating  to  such  matters  may  be  made  for  the 
first  time  in  the  case  on  appeal  as  tendered 
by  the  appellant;  and  it  has  so  been  fre- 
quently decided  by  this  court  McE^innon  t. 
Morrison,  104  N.  O.  854,  10  8.  a  513.  See, 
also,  Clark's  Code  Wi  Bd.)  p.  518,  where  the 
cases  will  be  found  fully  collected  and  clas- 
sified. The  Judge  therefore  has  nothing  to 
do  with  the  appellant's  assignment  of  errors> 
which  la  solely  the  act  of  the  appellant,  and 
must  be  treated  as  his  assignment  This  be- 
ing so,  it  is  not,  of  course,  subject  to  the  con- 
trol or  rerision  of  the  Judge.  The  assignment 
•of  errors  must  appear  in  the  case,  and  ap- 
pear, too^  as  tlie  appellant  frames  it;  other- 
wise he  may  be  deprived  of  a  most  important 
and  Talnable  right  glyen  by  the  statute.  The 
Judge  may  say  what  the  eyidence  was,  and 
also  what  was  the  charge  when  it  was  not 
In  writing;  but  he  may  not  say  how  the  al- 
leged errors  in  it  shall  be  excepted  to  or 
assigned  by  the  appellant;  nor  can  he  omit 
tlio  assignment  of  errors  from  the  case  be- 


cause he  does  not  believe  tt  was  properly 
made^  or  does  not  conform  to  the  rulings 
upon  the  prayers  for  instructions  or  to  the 
charge,  provided  it  was  set  out  in  the  case 
on  appeal  as  tendered  by  the  appellant  As 
to  all  matters  concerning  which  the  Judge's 
statement  is  conclusive  upon  us,  we  will 
not  grant  a  certiorari  for  the  purpose  of 
having  the  case  amended  unless  it  appears 
that  an  error  or  mistake  has  inadvertently 
been  committed  by  the  Judge,  and  it  appears 
further  that  there  are  reasonable  grounds  to 
believe  that  the  Judge  will  correct  the  case 
if  he  is  afforded  an  opportunity  to  do  so. 
Porter  ▼.  RaUroad,  97  N.  C.  63,  2  S.  B.  580; 
Clark's  Code  (8d  Bd.)  pp.  935,  036.  But  in 
respect  to  an  assignment  of  errors  made  in 
the  appellant's  tose,  he  is  entitled  to  have 
it  stated  in  the  case  on  appeal  settled  by  a 
Judge,  as  matter. of  right  Sometimes  he 
may  be  put  to  this  disadvantage;  If  the 
charge  has  not  been  reduced  to  writing  by 
the  Judge,  either  voluntarily,  or  at  the  re- 
quest of  one  of  the  parties  under  section 
414  of  the  Code,  and  there  is  a  conflict  be- 
tween the  charge,  or  any  part  of  it  as  stated 
by  the  Judge  end  as  recited  in  the  assign- 
ment of  errors,  we  must  be  governed  by 
the  Judge's  statement  of  it,  and  'the  ftsslgn- 
ment  must  be  disregarded.  Walker  v.  Scott 
106  N.  C.  56;  11  S.  B.  364.  When  the  charge 
is  put  in  writing,  there  should,  of  course, 
be  no  such  discrepancy,  as  the  assignment 
must  necessarily  be  directed  to  the  charge 
as  written. 

While  we  decide  that  the  plaintiff,  upon 
the  foregoing  principles,  is  entitled  to  the 
writ  of  certiorari  for  the  purpose  of  having 
his  exceptions  and  assignment  of  errors,  so 
far  as  they  relate  to  the  instructions  given  or 
refused,  made  a  part  of  the  case,  the  Judge 
should,  as  a  general  rule,  have  the  oppor- 
tunity of  considering  the  case  again  with 
reference  to  the  assignment  so  that  he  may 
the  more  intelligently  and  explicitly  state 
what  was  actually  done  and  said,  having 
in  view  the  questions  intended  to  be  raised 
by  the  appellant  as  they  appear  from  his 
assignment  of  errors.  This  is  but  fair  to 
the  Judge  and  to  the  appellee,  and  will  cer- 
tainly conduce  to  a  better  understanding  of 
the  merits  of  the  case  by  us;  and,  besides, 
it  will  not  take  from  the  appellant  any  ad- 
vantage to  which  he  is  Justly  entitled.  Coun- 
sel should  be  present  when  the  case  is  final- 
ly settled  to  protect  the  interests  of  their 
clients,  unless  their  presence  is  waived;  and, 
if  any  change  is  made  in  ^e  body  of  the 
case*  the  appellant  should  be  permitted  to  re- 
assign errors  so  as  to  conform  the  assign- 
ment to  the  changes  thus  made. 

The  principles  we  have  thus  laid  down 
are  well  supported  by  the  case  of  Lowe  v. 
Blliott  107  N.  C.  718,  12  S.  B.  888,  in  which 
the  present  Chief  Justice  pointedly  states  the 
law  upon  the  subject  That  case  has  since 
been  approved.    State  t«  Black,  100  N,  C 
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806^  18  8.  O.  877,  14  U  R.  A.  205;  Broad- 
well  Y.  Ray,  111  N.  G.  457,  16  8.  B.  408; 
Bernhardt  v.  Brown,  118-  N.  G.  700,  24  8.  B. 
527,  715,  S6  L.  R.  A.  402;  Bank  v.  Sumner, 
119  N.  G.  691,  26  8.  B.  129.  See,  also,  Boyer 
y.  Teague,  106  N.  G.  571,  11  S.  B.  830,  and 
Whltesldes  ▼.  Williams,  66  N.  G.  141. 

It  is  alleged  in  tlie  petition  that  the  place 
appointed  by  the  Judge  for  settling  the  case 
an  appeal  was  outside  the  district,  and,  ow- 
ing to  this  fact  and  the  great  distance  from 
the  place  of  trial  to  the  place  so  appoint- 
ed, counsel  did  not  attend.  This,  perhaps,  is 
the  cause  of  the  defect  in  the  case,  as  coun- 
sel, no  doubt,  would  have  insisted  on  their 
right  to  hare  the  assignment  set  out  In  the 
case  if  they  had  been  present  The  law 
requires  the  case  to  be  settled  within  th6 
judicial  district  where  it  was  tried  (Gode, 
S  550),  and  tills  must  be  .done  unless  this 
provision  is  in  some  way  waived,  or  counsel 
agree  upon  some  place  outside  the  district 
This  requirement  of  the  law  is  mandatory, 
and  should  be  strictly  observed  when  a  re- 
quest to  appoint  a  time  and  place  to  settle 
the  case  is  made  (Whltesldes  v.  Williams  and 
Walker  y.  Scott  supra;  Statd  v.  Williams, 
109  N.  a  846,  18  8.  B.  880),  and  when  the 
Judge  has  not  left  the  district  When  he  has 
so  left,  he  may  settle  the  case  upon  notice 
without  returning  to  the  district  Gode,  | 
550. 

The  writer  of  this  opinion  concurs  fully  in 
the  views  of  Justice  DOUOLAS,  who  files  a 
concurring  opinion  as  to  the  right  procedure 
in  correcting  cases  on  appeal  by  the  writ 
of  certiorari;  and  he  also  thinks  that  such 
rules  of  the  coxnrt  only  should  be  adopted 
as  are  necessary  for  the  proper  and  orderly 
transaction  of  the  business  of  the  court  and 
when  adopted  should  be  enforced,  not  harsh- 
ly or  too  rigidly,  but  with  due  regard  to  the 
hearing  of  cases  upon  their  real  merits.  But 
he  does  not  think  the  question  is  presented 
by  this  application,  and  for  that  reason  It  is 
not  decided,  nor  even  discussed. 

The  answer  to  the  petition  does  not  meet 
its  allegations  In  such  a  way  as  should  in- 
duce us  to  withhold  the  writ  Pursuing  the 
course,  therefore,  suggested  in  Lowe  v.  Bl- 
llott  supra,  a  certiorari  will  issue,  and  the 
case  be  remanded,  so  that  the  appellant's 
exceptions  and  assignment  of  errors  may  be 
Inserted  in  the  case  on  appeal,  and  so  that 
the  Judge  may,  not  resettle  the  case  (Boyer 
V.  Teague,  supra),  but  make  such  amendments 
and  corrections  in  the  same  as  he  may  deem 
proper. 

To  that  end,  le{  a  copy  of  the  petition  and 
the  original  case  on  appeal  tendered  by  the 
appellant,  and  used  as  an  exhibit  In  this 
court  be  transmitted  to  the  Judge  with  the 
writ  for  his  information. 

It  Is  so  ordered.    Petition  allowed. 

GLABK,  G.  J.  (concurring).  The  rulings  of 
this  court  are  uniform  that  a  certiorari  will 


issue  to  send  up  the  exceptions  to  the  diarge, 
if  filed  within  10  days  after  adjournment  of 
court  because  filing  such  exceptions  is  the 
act  of  appellant  and  the  exceptions  are  a 
part  of  the  record.  Lowe  v.  BUiott  107  N. 
G.  718,  12  8.  B.  883.  But  as  to  all  matters 
transpiring  during  the  trial,  if  counsel  can- 
not agree  upon  a  statement  the  Judge  settles 
the  case,  and  the  case  thus  settled  is  con- 
clusive. This  court  has  no  power  to  examine 
witnesses  and  find  the  facts  differently,  nor 
can  we  command  the  Judge  to  state  the  facts 
differently;  for  he  acts  under  the  obligation 
of  his  duty  and  oath  of  ofQce.  All  we  can 
do  is  to  give  him  an  opportunity,  and  it  is 
but  reasonable  that  we  will  do  this  only 
when  it  appears,  upon  affidavit  that  there 
has  been  an  inadvertence  on  the  part  of  the 
Judge.  If  this  is  denied  by  the  other  side, 
the  matter  is  presumed  to  be  as  the  Judge  has 
stated  it,  and  the  certiorari  ought  not  to  is- 
sue, unless  it  appear  by  a  statement  from 
the  Judge  that  he  will  probably  make  the 
correction,  if  given  the  opportunity.  This 
ruling  has  never  been  based  upon  any  idea 
of  courtesy  to  the  Judge,  but  upon  the  prin- 
ciple of  Magna  Gharta  that  we  "will  not  de- 
lay Justice."  If  the  appellant  has  shown 
any  diligence  whatever,  he  has  always  ample 
time — for  the  case  must  be  docketed  and 
printed  at  least  a  week  before  it  is  called 
for  argument — ^in  which  to  make  the  appli- 
cation to  the  Judge  and  learn  whether  or 
not  he  will  make  the  correction,  if  given  the 
opportunity.  Certainly,  if  the  appellant  will 
not  take  the  trouble  to  write  a  letter  to  the 
Judge,  he  ought  not  to  get  a  delay  of  six  * 
months  upon  a  suggestion  of  error  in  the 
Judge's  case  on  appeal,  when  he  was,  or 
could  have  been,  present  when  the  case  w'as 
settled,  and  his  averment  of  inadvertent 
omission  is  denied  by  counter  affidavit  To 
give  such  delays  to  an  appellant  upon  a 
vague  statement  that  he  believes  the  Judge 
will  make  a  correction,  when,  if  there  is 
the  slightest  diligence  shown,  he  can  lay  the 
Judge's  reply  to  his  letter  before  us,  would 
lead  to  the  gravest  abuse  and  a  delay  of 
several  months  in  almost  any  case  in  which 
delay  was  desired  by  a  party.  This  ruling 
has  been  uniform.  Smith,  G.  J.,  Porter  v. 
Railroad,  97  N.  O.  66,  2  S.  B.  581,  2  Am.  St 
Rep.  272,  and  cases  there  cited;  MacRae,  J., 
Allen  V.  McLendon,  118  N.  G.  319,  18  S.  B. 
206,  and  cases  cited;  Broad  well  v.  Ray,  111 
N.  G.  457,  16  S.  B.  408;  Lowe  v.  BUiott  107 
N.  G.  718,  12  8.  B.  883;  Bank  v.  Bridgers, 
114  N.  G.  107,  19  8.  B.  276;  and  very  many  . 
other  cases  both  before  and  since  Glark's  (}ode 
(3d  Bd.)  p.  936.  The  ruling  in  this  court  has 
been  uniform  (but  there  is  no  "rule  of  court" 
on  the  subject),  and  it  seems  to  be  the  uni- 
form practice  in  all  other  Jurisdictions,  and 
for  the  same  reason.  A  contrary  practice 
would  be  unjust  to  the  appellant  atad  fruitful 
of  unnecessary  delays  and  expense.  By  tl^e 
slightest  diligence  the  appellant  can  always 
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ascertain  -whether  the  Judge  would  probahly 
make  the  correction,  and  lay  that  fact  before 
us  In  making  his  application^  ia  which  case 
it  la  always  allowed. 

DOUGLAS,  J.  (concurring).  I  concur  in 
tbe  opinion  of  the  court,  and  I  am  glad  that 
tbe  practice  has  been  so  fully  and  so  clearly 
stated.  There  la,  however,  one  point  of 
practice  In  this  court  that  has  never  met 
my  approval,  and  that  Is  Its  refusal  to  con- 
sider an  ordinary  petition  for  certiorari  un- 
less the  Judge  below  has  already  signified 
in  writing  his  willingness  to  amend  the  rec- 
ord in  accordance  with  the  wishes  of  the  pe- 
titioner. Such  a  course  does  not  seem  to  be 
in  accordance  either  with  the  dignity  of  this 
court  or  the  rights  of  the  petitioner,  nor  Is 
it  required  by  the  courtesy  due  to  the  Judge 
below.  If  any  error  has  occurred  through 
no  fault  of  the  petitioner,  he  Is  entitled  to 
have  It  corrected  as  a  matter  of  right  The 
question  is  not  whether  the  Judge  is  willing 
to  correct  the  error,  but  whether  the  error 
has  In  fact  occurred.  We  may  rely  upon  the 
willingness  of  the  upright  gentlemen  who 
hold  our  superior  courts  to  correct  in  all 
places  and  at  all  times  any  error  they  may 
have  committed,  when  called  to  their  atten- 
tion, and  there  is  no  reason  why  the  matter 
should  not  be  brought  to  their  attention  by 
this  court  in  due  forms  of  law,  as  well  as 
by  counsel  In  private  Interviews.  When  a 
party,  under  oath,  asserts  that  there  are  er- 
rors in  the  record,  and  points  them  out  with 
such  particularity  that  they  can  be  easily 
ascertained  one  way  or  the  other,  I  see  no 
reason  why  a  certiorari  should  not  be  grant- 
ed, and  the  Judge  who  tried  the  case  asked, 
In  a  respectful  manner,  whether  or  not  the 
petitioner's  allegations  are  true.  The  Judge's 
statement  would  import  Just  as  much  verity 
then  as  It  does  now,  and  would  be  Just  as 
final.  It  would  not  be  the  slightest  reflec- 
tion upon  him  In  any  way,  and  would  re- 
lieve him  from  the  private  and  ex  pdrte  Im- 
portunities of  counsel  now  unavoidable  under 
the  practice  of  this  court 

Another  matter  I  deem  proper  to  mention: 
As  long  as  our  Judges  retain  their  Inde- 
pendence of  thought  and  action — ^and  I  trust 
they  always  will — there  will  be  radical  dif- 
ferences of  opinion  In  the  decision  of  cases. 
Similar  differences  may  exist  as  to  the  adop- 
tion of  rules  of  practice,  but  In  such  cases 
custom  does  not  permit  any  written  dissent. 
It  follows  that  the  adoption  of  a  rule  does 
not  Imply  Its  unanimous  approval  by  the 
members  of  this  court,  but  simply  that  It 
met  the  views  of  a  majority.  In  conclu- 
sion, I  can  only  say,  with  the  utmost  respect 
for  the  court,  that  there  are  many  of  its 
rules  that  received  neither  my  vote  nor  my 
approval.  After  their  adoption  they  become 
the  rules  of  the  court,  binding  upon  me  as 
well  as  upon  others,  and.  as.  such,  have  re- 
ceived recognition  and  support 
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(Supreme  Courl  of  North  Oarollna.    Dec.  % 

•     1904.) 

KEOLIOBNOV— INJUBT  TO  UCENSEB. 

1.  A  passenger  alighted  from  the  train  at  a 
depot  at  night,  and  for  purposes  of  his  own 
passed  along  an  open  space  on  the  right  of  way 
used  by  the  public  by  permission  in  passing 
from  one  street  to  another.  He  left  the  right 
of  way.  and  went  into  an  open  door  in  the  de- 
pot building  12  feet  away,  and  fell  down  a  stair- 
way and  was  injured,  tield,  that  he  was  a  li- 
censee, and  the  railroad  did  not  owe  him  the 
duty  to  keep  the  depot  doors  closed,  but  only 
of  keeping  the  way  free  from  dangers. 

Appeal  from  Superior  Ck)urt;  Mecklenburg 
County;  W.  B.  Allen,  Judge. 

Action  by  S.  A.  Quantz  against  the  South- 
em  Railway  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

The  plaintiff  reached  Charlotte  on  defend- 
ant's train  on  the  night  of  May  — ,  1904,  at 
about  10  o'clock.  The  train  stopped  at  the 
depot,  the  coach  upon  which  defendant  was 
being  some  distance  below  the  end  of  the 
depot  building.  He  went  across  the  depot 
to  a  restaurant  on  Fourth  street,  not  on  de 
fondant's  right  of  way.  He  drank  some 
coffee  or  milk,  and,  desiring  to  see  a  police- 
man, went  from  the  restaurant  towards 
Trade  street,  which  runs  the  other  side  of 
the  depot  and  parallel  with  Fourth  street. 
In  going  towards  Trade  street  he  passed 
along  an  open  space  on  the  defendant's  right 
of  way,  and  Just  behind  the  depot  building. 
This  open  space  was  unobstructed,  and  was, 
with  the  permission  of  the  defendant,  used 
by  the  public  in  passing  from  Fourth  street 
to  Trade  street  About  half  way  from 
Fourth  street  the  depot  building  becomes 
wider,  including  the  office,  waiting  room,  din- 
ing room,  etc.  At  this  point  there  Is  an  open 
way  between  the  telegraph  office  and  the 
baggage  room.  There  is  near  this  point,  but 
not  in  the  open  way,  a  stairway.  When 
plaintiff  reached  this  point,  he  turned  to  go 
through  the  depot  building  to  find  the  po- 
liceman. He  saw  through  a  window  a  light 
burning;  saw  the  stairway  going  up  in  the 
inside.  He  crossed  the  curbing,  and  went 
to  the  door  at  the  head  of  the  stairway,  be- 
ing about  12  feet  from  the  edge  of  the  space. 
Finding  the  lattice  door  open,  the  plaintiff 
went  in  and  fell,  whereby  he  was  injured. 
Standing  at  the  back  of  the  depot  building, 
and  looking  through  a  window,  a  person 
could  see  the  stairway  on  the  inside  of  the 
building.  A  map  accompanied  the  case  on 
appeal,  showing  the  depot  and  surroundings. 
The  defendant  at  the  close  of  the  testimony 
moved  the  court  to  dismiss  the  action  as 
upon  a  nonsuit  Motion  denied.  Defendant 
excepted.  The  only  portion  of  the  charge  to 
which  there  was  exception  is  as  follows: 
"If  you  find  from  the  evidence  in  this  case 
that  that  street  or  passway  was  used  by  the 
public;  that  they  were  in  the^hablt  of  using 
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It  or  that  penons  who  wished  to  become 
passengers  upon  the  trains  of  the  defend- 
ant were  In  the  habit  of  nslnjr  that  passage- 
way— ^then  It  became  the  dutj  of  the  defend- 
ant not  to  so  construct  Its  building,  or  not; 
to  leave  Its  building  In  such  condition,  that 
there  would  be  either  on  or  near  the  pass- 
way  a  dangerous  place,  and  not  to  construct 
It  In  such  condition  that  one  would  be  mis- 
led by  the  light  in  the  building,  and  In- 
duced to  enter  a  dangerous  place.  And  if 
you  find  from  the  evidence  that  the  defend- 
ant has  been  negligent  in  that  respect,  haa 
failed  In  the  performance  of  Its  duty,  and 
that  that  was  the  cause  of  the  Injury  to  the 
plaintiff,  then  you  would  answer  the  first 
Issue,  'Yes;  that  the  plaintiff  was  injured 
by  the  negligence  of  the  )3ef  endant' "  From 
a  Judgment  for  the  plaintiff,  defendant  ap- 
pealed. 

W.  B.  Rodman  and  O.  F.  Bason,  for  appel- 
lant   O.  D.  Bennett  for  appellee^ 

CX)NNOR,  J.  (after  stating  the  case).  His 
honor  told  the  Jury  that  the  plaintiff  had,  at 
the  time  of  his  Injury,  ceased  to  be  a  paa- 
senger.  In  this  we  concur.  We  also  concur 
In  the  opinion  that  he  was  not  a  trespasser. 
He  was  a  licensee.  His  relation  to  the  de- 
fendant growing  out  of  the  contract  of  car- 
riage or  the  assumption  of  a  public  duty  by 
the  defendant  was  at  an  end.  The  case,  thus 
simplified,  presents  the  question  as  to  the 
measure  of  duty  which  the  defendant  owed 
the  plaintiff  as  a  licensee.  The  plaintiffs 
right  to  recover  Is  dependent  upon  sustain- 
ing the  proposition  that  the  defendant  owed 
to  him  a  duty,  and  that  there  was  a  breach 
thereof,  which  was  the  proximate  cause  of 
the  hojury.  Emry  v.  Navigation  Co.,  Ill  N. 
0.  94,  16  S.  B.  18,  17  L.  R.  A.  600.  It  is 
conceded  that  the  defendant  did  not  owe  to 
the  plaintiff  that  high  degree  of  care  due  a 
passenger.  It  Is  equally  clear  that  It  owed 
to  him  a  higher  degree  of  care  than  was  due 
a  trespasser.  The  authorities  make  a  dis- 
tinction between  the  degree  of  care  due  a 
mere  licensee,  one  who  by  permission  en- 
ters upon  the  premises  of  another,  and  one 
who  does  so  by  invitation.  It  is  not  always 
easy  to  say  upon  which  side  of  this  line  a 
particular  case  falls.  Assuming  that  the 
license  given  to  the  public  to  use  this  way 
to  pass  from  Fourth  to  Trade  street  amount- 
ed to'  implied  invitation  to  the  plaintiff  to 
enter  upon  and  pass  over  it  we  next  Inquire 
the  extent  of  the  license.  It  was  to  pass 
from  Fourth  to  Trade  street.  The  duty, 
therefore^  of  the  defendant  was  to  keep  the 
way  free  from  dangerous  obstructions  or 
pitfalls,  either  on  or  so  near  to  the  way 
that  a  p^son  exercising  ordinary  care  would 
not  be  injured.  The  plaintiff  went  over  the 
way  for  his  own  purpose,  having  no  connec- 
tion whatever  with  the  defendant's  duty  to 
the  public  as  a  common  carrier.  There  la  no 
suggestion  that^here  was  any  obstructs     to 


prevent  the  plaintiff  using  the  way  to  the 
full  extent  of  his  license.  He  went  12  feet 
out  of  his  way  to  go  to  the  front  of  the  de- 
pot to  look  for  a  policeman  for  the  purpose 
of  ascertaining  the  whereabouts  of  a  person 
whom  he  wished  to  find.  There  is  no  sug- 
gestion that  the  oj^en  door  was  dangerously 
near  to  the  open  space.  Certainly,  the  de- 
fendant was  not  required  to  so  construct  its 
depot  before  the  license  was  given,  as  to 
enable  licensees  to  walk  around  about  and 
enter  it  at  all  times  by  day  or  night  for  the 
purposes  entirely  disconnected  with  the  use 
for  which  it  was  built  The  defendant  owed 
no  duty  to  the  plaintiff  to  keep  all  of  the 
doors  of  the  depot  building  closed  at  night 
No  reasonable  person  would  apprehend  that 
in  using  the  open  space  for  the  purpose  of 
passing  from  one  street  to  another  a  person 
would  go  12  feet  out  of  the  way,  and  step 
into  an  open  door.  We  can  see  no  breach  of 
duty  to  the  plaintiff.  We  have  discussed  the 
case  upon  the  assumption  that  the  plaintiff 
was  an  Invited  licensee.  It  is  by  no  means 
clear  that  the  license  was  more  than  permis- 
sive, in  which  case  a  lower  degree  of  care 
is  imposed.  In  any  view  of  the  testimony 
the  defendant  was  not  liable.  Sweeny  v.  R. 
R.,  10  Allen,  368,  87  Am.  Dec.  644;  Redlgan 
V.  R.  R.  (Mass.)  28  N.  B.  1133,  14  L.  R.  A. 
276,  81  Am.  St  Rep.  620.  "One  who  at- 
tempts to  crosiB  a  platform  at  a  railroad  sta- 
tion for  his  pwn  convenience  as  a  short  cut 
from  one  street  to  another  Is  a  mere  licensee, 
and  cannot  recover  for  an.  in  jury  received 
by  falling  into  a  hole  in  such  platform,  al- 
though the  railroad  company  had  passively 
permitted  the  plaintiff  and  the  public  gen- 
erally to  use  it"  BSIiott  on  Railroads,  1 1251. 
We  are  of  the  opinion  that  the  motion  for 
nonsuit  should  have  been  allowed. 
Error. 
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(Supreme  Goart  of  North  Carolina.    Dec  <!, 

1904.) 

IHJUWCTIOW  —  ULTIMATE    BELIEF  —  TEMPOBABT 
INJUNCTION— DISSOLUTION  BEVOBE  TRIAL. 

1.  Where  a  suit  was  brought  for  a  special  In- 
junction, as  the  main  relief  demanded,  to  re- 
strain defendant  from  operating  a  caf6  In  a 
room  in  a  hotel  in  violation  of  an  alleged  parol 
covenant  in  a  lease  of  such  room,  and  defend- 
ant answered,  simply  disavowing  any  informa- 
tion as  to  the  facts  alleged,  and  not  bv  denial 
of  each  material  allegation  of  the  complaint,  as 
re<;faired  by  the  Code,  it  was  not  error  for  the 
court  to  refuse  to  dissolve  a  temporary  injunc- 
tion and  to  conthme  the  same  to  the  hearing. 

Appeal  from  Superior  Court,  Guilford  Coun- 
ty;  Bryan,  Judge. 

Suit  by  Marlon  Cobb  and  another  against 
W.  F.  Clegg.  From  a  decree  continuing  a 
temporary  injunction  to  the  hearing,  defend- 
ant appeals.    Affirmed. 

The  plaintiffs  brought  this  action  to  ob- 
tain an  injunctidn  restraining  the  defendant 
from  using  a  room  In  the  Hotel  Guilford, 
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which  Is  gftnated  In  the  dtj  of  Greensboro^ 
as  a  caf^  restaurant;  or  eating  place,  con- 
trary to  the  covenant  contained  In  the  lease 
of  the  said  room  to  the  defendant's  assignor. 
They  allege  that  on  or  shout  the  11th  day 
of  April,  1904,  they  leased  the  room  verbal- 
ly to  one  Sam  Ghouris  for  one  year,  to  be 
used  by  him  as  a  fruit;  candy,  and  Ice-cream 
kitchen,  and  for  no  other  purpose,  and  that 
it  was  specially  agreed  at  the  time  that  the 
plaintiffs  did  not  lease  it  for  the  purpose  of 
heini  used  as  a  caf6  or  restaurant,  because 
of  the  offensive  odors  caused  by  such  use, 
which  were  disagreeable  to  the  guests  of  the 
botel — it  having  once  been  used  for  that  pur- 
pose^ and  found  to  be  objectionable,  and  the 
plaintiffs  afterwards,  and  liefore  the  lease 
to  Sam  Ghouris,  having  refused  to  lease  it 
for  use  as  a  restaurant  or  caf 6,  though  a 
much  larger  rent  was  offered  than  that  pro- 
posed to  be  paid  by  Ghouris.  It  is  further 
alleged  that  Ghouris  agreed  to  accept  the 
lease  ui>on  the  terms  and  conditions  Just 
stated,  and  expressly  covenanted  that  he 
would  not  use  the  room  as  a  restaurant  or 
cafd,  but  as  a  fruit,  ice-cream,  and  candy 
kitchen,  which  should  be  so  conducted  as  not 
to  emit  therefrom  any  offensive  odors  and 
thereby  render  it  objectionable  to  the  hotel 
guests;  that  subsequently,  on  the  16th  day 
of  April,  1904,  Ghouris  requested  the  plain- 
tiff to  give  him  a  wrftten  memorandum  of 
the  lease,  stating  merely  its  duration  and  the 
amount  of  rent  to  be  paid,  and  giving  as  his 
reason  for  wanting  this  memorandum  that 
there  had  been  frequent  changes  in  the  man- 
agement of  the  hotel,  and  that  he  would  need 
It  for  his  protection;  that  plaintiffs,  for  his 
accommodation,  complied  with  the  request; 
the  plaintiff  Gobb  dictating  a  letter  for 
Ghouris,  which,  was  afterwards  written  and 
signed  by  the  plaintiffs,  and  accepted  by 
Ghouris  in  writing 'over  his  signature.  The 
letter  described  the  premises  leased  with 
some  particularity,  and  also  certain  changes 
to  be  made  by  Ghouris  at  his  own  expense 
in  the  arrangement  of  the  room  and  the  ad- 
Joining  hall,  but  did  not  contain  any  refer- 
ence to  the  alleged  stipulation  that  it  should 
not  be  used  as  a  restaurant  or  caf6.  It  is 
then  charged  that  the  defendant,  who  is  a 
business  rival  of  the  plaintiffs,  well  knowing 
or  having  the  means  of  knowledge  that  said 
agreement  had  been  made,  and  refusing 
to  investigate  the  matter,  in  July,  1904, 
bought  the  lease  from  Sam  Ghouris,  who 
had  leased  the  room  only  for  a  candy  kitchen, 
or  from  his  brother  John  Ghouris,  to  whom  a 
pretended  sale  had  been  made,  and  announ- 
ced his  purpose  to  establish  a  restaurant 
and  caf6  at  the  place,  whereupon  the  plain- 
tiffs immediately  notified  him  of  said  cove- 
nant of  Sam  Ghouris  not  to  use  it  for  such 
a  purpose,  and  insisted  that  the  assignment 
to  him  was  void,  and  that  any  use  of  the 
room  as  an  eating  place  was  clearly  prohibit* 
ed  by  the  original  lease,  and  he  was  forbid- 
den to  devote  it  to  any  such  purpose,  but  that 
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r  defendant,  notwithstanding  the  notice  and 
protest  from  plalntiiDrs,  began  at  once  to 
make  the  necessary  changes  in  the  room  to 
adapt  it  to  said  use  as  a  restaurant,  furnish- 
ed and  equipped  It  for  that  purpose,  and 
has  since  conducted  a  restaurant  in  it, 
.to  the  great  annoyance  and  Irreparable  dam- 
age of  the  plaintiffs.  It  is  alleged  in  the 
second,  third,  and  fourth  sections  of  the 
G%>mplaint  tliat  the  agreement  not  to  use 
the  room  as  a  restaurant,  while  contem- 
poraneous with  the  making  of  the  lease,  was 
wholly  independent  of  and  collateral  there- 
to, and  that  even  if,  in  any  sense,  an  In- 
tegral part  of  the  contract,  it  was  not  in- 
tended to  be  inserted  in  the  written  memo- 
randum or  to  be  reduced  to  writing  at  all, 
but  to  remain  in  parol,  and  in  that  way  to 
be  a  binding  covenant  or  stipulation  between 
the  parties  to  the  lease.  Bach  of  those  sec^ 
tlons  of  the  complaint  is  denied  by  the  de- 
fendant as  follows:  "The  defendant  has  not 
sufficient  information  to  form  a  belief  as  to 
the  allegations  contained  in  [said]  paragraph 
of  the  complaint;  and  therefore  denies  the 
same  to  be  true.**  There  were  other  allega- 
tions made  in  the  complaint  and  denied  in 
the  answer,  but  it  is  not  necessary,  in  the 
view  of  the  case  taken  by  the  court,  to  set 
them  forth.  Tlie  defendant  averred  in  his 
answer  that  he  bought  the  lease  from  John 
Ghouris,  assignee  of  Sam  Ghouris,  for  full 
value,  and  without  any  notice  of  the  alleged 
covenant,  and  that  he  has  conducted  a  restau- 
rant at  the  place  in  an  orderly  and  cleanly 
manner,  and  without  any  annoyance  to  the 
plaintiffs'  guests.  Affidavits  were  filed  by 
the  respective  parties  in  support  of  their  al- 
legations, but  we  need  do  no  more  than 
state  that  a  careful  examination  tends  to 
show  that,  as  the  case  now  stands,  the  proof 
preponderates  decidedly  in  favor  of  plaintiffs' 
contention  that  there  was  a  covenant  be- 
tween Ghouris  and  themselves  to  the  effect 
stated  above.  Upon  the  complaint  filed, 
Judge  Shaw  granted  an  order  to  the  defend- 
ant to  show  cause  why  an  injunction  should 
not  issue  as  prayed  for,  and  in  the  mean- 
time restrained  the  defendant  from  conduct- 
ing a  restaurant  in  the  room  contrary  to  the 
alleged  covenant,  and  at  the  hearing  of  the 
motion  for  an  injunction  before  Judge  Bryan, 
upon  the  return  of  the  order  to  show  cause, 
his  honor  continued  the  injunction  to  the 
hearing,  whereupon  the  defendant,  having 
duly  excepted,  appealed  to  this  court 

W.  P.  Bynum,  Jr.,  Scales,  Taylor  &  Scales, 
and  O.  S.  Ferguson,  Jr.,  for  appellant  Ful- 
ler &  Fuller  and  King  &  Kimball,  for  ap- 
pellees. 

WALKEEt,  J.  (after  stating  the  case).  The 
plaintiffs  contend  that  the  contract  of  lease 
was  not  one  required  to  be  in  writing,  and 
that  ss  the  entire  agreement  was  not  re- 
duced to  writing,  and  not  intended  to  be, 
but  a  distinct  and  independent  part  of  it 
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remained  in  parol,  the  plaintl£f8  are  not  for- 
bidden to  show  the  existence  of  the  unwrit- 
ten stipulation  by  oral  evidence.  They  ad- 
mit that,  when  parties  reduce  their  agree- 
ment to  writing,  it  Is  a  rule  of  evidence  that 
parol  testimony  Is  not  admissible  to  con- 
tradict, add  to,  or  vary  it,  for,  although  * 
there  may  be  no  law  requiring  the  particular 
agreement  to  be  in  writing,  yet  the  writ- 
ten memorial  is  regarded  as  the  surest  evi- 
dence. But  they  Insist  that  this  case  is  not 
within  either  the  letter  or  the  spirit  of  the 
rule,  as  the  writing  is  not  a  memorial  of  the 
whole  agreement,  which  was  severable  into 
parts,  one  of  the  i>arts  only  having  been  com- 
mitted to  writing,  and  the  other  stipulations 
and  terms  of  the  agreement  having  been  left 
open  to  parol  proof,  and  that  in  such  a  case 
the  rule  is  that  the  stipulations  may  be  prov- 
ed orally,  unless  the  contract  is  one  required 
to  be  in  writing.  They  have  cited  numerous 
authorities  to  sustain  their  contention,  and 
among  them  the  following:  Twldy  v.  Saun- 
derson,  31  N.  G.  5;  Manning  v.  Jones,  44  N. 
€.  368;  Johnson  v.  McRary,  60  N.  O.  369; 
Kerchner  v.  McRae,  80  N.  G.  219.  Gounsel 
also  insisted  that  the  rule  they  rely  on  ap- 
plies even  when  the  contract  is  an  entire 
one,  for  which  position  they  cited  Braswell 
V.  Pope,  82  N.  O.  57;  Ray  v.  Blackwell,  94 
N.  0.  13;  and  Terry  v.  Railroad,  91  N.  O. 
236,  in  the  last  of  which  cases  the  court  cites 
Hawkins  v.  Lee,  8  Lea  (Tenn.)  42,  for  the 
following  proposition,  which  Is  therein  stat- 
ed: "When  it  is  not  Intended  that  a  writ- 
ten contract  should  state  the  whole  agree- 
ment between  the  parties  thereto,  evidence 
of  an  independent  verbal  agreement  is  ad- 
missible." In  the  last  edition  of  dark  on 
Contracts,  which  was  recently  published,  the 
principle  is  thus  stated:  "Where  a  contract 
does  not  f^ll  within  the  statute,  the  parties 
may  ait  their  option  put  their  agreement  In 
writing,  or  may  contract  orally,  or  put  some 
of  the  terms  in  writing  and  arrange  others 
orally.  In  the  latter  case,  although  that 
which  is  written  cannot  be  varied  by  parol 
evidence,  yet  the  terms  arranged  orally  may 
be  proved  by  parol,  in  which  case  they  sup- 
plement the  writing,  and  the  whole  consti- 
tute one  entire  contract"  Glark  on  Con- 
tracts (2d  Ed.)  p.  85.  The  defendant's  coun- 
sel, on  the  contrary,  argued  that  the  above- 
stated  rule  upon  which  plaintiffs  rely  does 
not  apply  to  the  facts  of  this  case,  and  that 
parol  evidence  is  not  competent,  as  its  ef- 
fect wUl  be  not  to  prove  an  independent  part 
of  the  agreement  which  was  not  reduced  to 
writing,  but  to  vary  and  contradict  the  con- 
tract as  written  by  the  parties,  and  which 
the  law  presumes  contains  all  the  provisions 
by  which  they  intended  to  be  bound.  In  sup- 
port of  their  view  they  cited  Parker  v.  Mor- 
rill, 98  N.  C.  232,  8  S.  B.  511;  Meekins  v. 
Newberry,  101  N.  O.  17,  7  S.  B.  655;  Bank 
V.  McElwee,  104  N.  G.  305,  10  S.  E.  295;  and 
especially  relied  on  Moffltt  v.  Maness,  102 
N.  0.  467,  9  a  E.  899,  in  which  the  court, 


through  Shepherd,  J^  admonishes  us  that 
the  rule  against  the  admissibility  of  parol 
testimony  to  vary  the  terms  of  a  written 
Instrument  has,  perhaps,  been  relaxed  too 
much,  and  that  the  farthest  limit  has  been 
reached  in  admitting  such  testimony,  be- 
yond which  it  will  not  be  safe  to  go.  The 
court  sounds  the  alarm,  and  warns  us 
against  the  dangers  ahead.  It  may  be  bet- 
ter, we  admit,  to  trust  to  the  writing — the 
memorial  selected  by  the  parties  for  preserv- 
ing the  Integrity  of  their  treaty — than  to 
confide  in  human  memory  for  \he  exact  re- 
production of  the  facta,  for,  says  Taylor,  J., 
"time  wears  away  the  distinct  image  and 
clear  impression  of  the  fact,  and  leaves  in 
the  mind  uncertain  opinions,  imperfect  no- 
tions, and  vague  surmises."  Smith  v.  Wil- 
liams, 5  N.  C.  426,  4  Am.  Dec.  564.  But 
whether  this  salutary  principle  does  apply 
and  should  control  In  this  case  is  a  ques- 
tion which  must  be  left  open  for  future  ad- 
judication. 

We  have  stated  the  contentions  of  the  re- 
spective parties  for  the  purpose  of  showing 
the  impracticability  of  deciding  upon  the  ul- 
timate merits  of  the  controversy  In  this,  the 
preliminary  stage  of  the  case.  This  court 
should,  when  feasible,  always  avoid  express- 
ing an  opinion  which  will  anticipate  the  de- 
cision of  the  case  at. the  final  hearing,  and 
when  the  facts  have  not  been  found  by  the 
tribunal  appointed  by  law  to  pass  upon 
them.  The  practice  in  this  respect  seems  to 
have  been  long  since  well  settled  in  appli- 
cations for  Injunctions.  It  was  based  at  first 
upon  the  distinction  between  a  common  and 
a  special  Injunction.  The  former  was  grant- 
ed in  aid  of  or  as  secondary  to  another  equi- 
ty, as  in  the  case  of  an  injunction  to  re- 
strain proceedings  at  law,  in  order  to  pro- 
tect and  enforce  an  equity  which  could  not 
be  pleaded,  and  It  Issued,  of  course,  upon  the 
coming  in  of  the  bill,  without  notice.  As 
soon  as  the  defendant  answered,  he  could 
move  to  dissolve  the  Injunction,  and  it  was 
then  for  the  court,  in  the  exercise  of  its 
sound  discretion,  to  say  whether,  on  the 
facts  disclosed  by  the  answer,  or,  as  it  is 
technically  termed,  upon  the  equity  confess 
ed,  the  injunction  should  be  dissolved  or  con 
tinned  to  the  hearing.  If  the  facts  const) 
tutlng  the  equity  were  fully  and  fairly  d^ 
nled,  the  Injunction  was  dissolved,  unles> 
there  was  some  special  reason  for  continuing 
it  Not  so  with  a  special  injunction,  which 
is  granted  for  the*  prevention  of  Irreparable 
injury,  when  the  preventive  aid  of  the  court 
of  equity  is  the  ultimate  and  only  relief 
sought,  and  Is  the  primary  equity  involved 
in  the  suit.  In  the  case  of  special  injunc- 
tions the  rule  is  not  to  dissolve  upon  the  com- 
ing In  of  the  answer,  even  though  it  may 
deny  the  equity,  but  to  continue  the  Injunc 
tlon  to  the  hearing,  If  there  is  probable  causf 
for  supposing  that  the  plaintiff  will  be  able 
to  maintain  his  primary  equity,  and  there  is 
a  reasonable  apprehension  of  Irreparable  loss 
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unless  it  remains  in  force,  or  if,  in  tbe  opin- 
ion of  the  coort,  it  appears  reasonably  nec- 
essary to  protect  the  plaintiff's  right  until 
the  controversy  between  him  and  the  de- 
fendant can  be  determined.  It  is  generally 
proper,  when  the  parties  are  at  issue  con- 
cerning the  legal  or  equitable  right,  to  grant 
an  interlocutory  injunction  to  preserve  the 
right  in  statu  quo  until  the  determination  of 
the  controversy,  and  especially  is  this  the 
rule  when  the  principal  relief  sought  is  in 
itself  an  injunction,  because  a  dissolution 
of  a  pending  interlocutory  injunction,  or  the 
refusal  of  one,  upon  application  therefor  in 
the  first  instance,  will  virtually  decide  the 
case  upon  its  merits,  and  deprive  the  plain- 
tiff of  all  remedy  or  relief,  even  though  he 
should  be  afterwards  able  to  show  ever  so 
good  a  case.  The  principles  we  have  at- 
tempted to  state  are,  we  think,  well  sup- 
ported by  the  authorities  upon  the  subject 
1  High  on  Injunction  (3d  Ed.)  S  6;  Jarman 
V.  Saunders,  64  N.  C.  367;  Heillg  v.  Stokes, 
63  N.  G.  612;  Blackwell  Durham  Tobacco  Go. 
V.  McBlwee,  94  N.  G.  425;  Purnell  v.  Daniel, 
43  N.  G.  9;  Blspham's  Eq.  (6th  Ed.)  S  405. 
The  cases  of  Marshall  v.  Gommissloners,  89 
N.  O.  108,  Lowe  v.  Gommissloners,  70  K.  G. 
532,  and  Gapehart  v.  Mhoon,  45  N.  0.  80, 
would  seem  to  be  directly  in  point  In  the 
first  of  these  cases  the  court  says:  "The 
Injunctive  relief  sought  In  this  action  is  not 
merely  auxiliary  to  the  principal  relief  de- 
manded, but  it  is  the  relief,  and  a  perpetual 
injunction  is  demanded.  To  dissolve  the  in- 
junction, therefore,  would  be  practically  to 
deny  the  relief  sought  and  terminate  the  ac- 
tion. This  the  court  will  never  do  where  It 
may  bo  that  possibly  the  plaintiff  Is  entitled 
to  the  relief  demanded.  In  such  cases  it 
will  not  determine  the  matter  upon  a  pre- 
liminary hearing  upon  the  pleadings  and  ex 
parte  afiSdavits,  but  it  will  preserve  the  mat- 
ter intact  until  the  action  can  be  regularly 
heard  upon  its  merits.  Any  other  course 
would  defeat  the  end  to  be  attained  by  the 
action."  Mr.  Justice  Bynum,  for  the  court, 
in  the  second  case  cited,  says:  "The  injunc- 
tive relief  sought  in  this  action  is  not  aux- 
iliary to  another  and  main  relief,  but  is  the 
main  relief  itself  and  the  object  of  the  ac- 
tion, and  therefore  the  dissolution  of  the  in- 
junction would  be  equivalent  to  a  dismissal 
of  the  action.  In  such  cases,  where  a  rea- 
sonable doubt  exists  In  the  mind  of  the  court 
whether  the  equity  of  the  complaint  is  suffi- 
ciently negatived  by  the  answer,  the  court 
will  not  dissolve  the  injunction,  but  continue 
it  to  the  hearing.  Much  must  depend  upon 
the  sound  discretion  of  the  court  to  whom 
the  question  of  dissolution  is  referred." 
While  the  principle  as  stated  in  the  last 
quotation  is  in  itself  sufficient  to  sustain  our 
decision,  we  think  the  able  and  learned  jus- 
tice had  in  mind  the  rule  of  practice  In  the 
cases  of  a  common  injunction,  which  was 
dissolved  upon,  the  answer,  unless  the  equity 
was  confessed,  or  the  answer  was  evasive^ 


or  the  equity  was  not  sufficiently  denied. 
Gapehart  v.  Mhoon,  supra.  This  will  ap- 
pear clearly  from  the  following  language  of 
the  court,  speaking  by  Nash,  J.,  in  Troy  v. 
Norment,  55  N.  G.  318:  "In  applications  for 
special  injunctions  (and  this  is  such  a  one), 
the  bill  is  read  as  an  affidavit  to  contradict 
the  answer;  and  where  they  are  in  confilct, 
and  the  injury  to  the  plaintiff  will  be  Irrep- 
arable if  the  relief  be  not  granted,  the  injunc- 
tion will  not  be  dissolved  on  motion,  but 
will  be  continued  to  the  hearing  to  enable 
the  parties  to  support  by  proofs  their  re- 
spective allegations.  Justice  demands  this 
course.  When  there  is  nothing  before  the 
court  but  oath  against  oath,  how  can  the 
chancellor's  conscience  be  satisfactorily  en- 
lightened?" It  will  also  appear  by  what  is 
said  by  Pearson,  J.,  for  the  court,  in  Purnell 
V.  Daniel,  43  N.  G.  9:  "This  is  not  the  case 
of  an  ordinary  or  common  injunction,  In  aid 
of  and  secondary  to  another  equity;  but  it  is 
the  point  in  the  cause — it  is  to  prevent  ir- 
reparable injury,  as  is  alleged— and  to  dis- 
solve the  injunction  decides  the  case,  for  to 
dissolve  it  allows  the  act  to  be  done.  By 
way  of  illustration,  tfike  the  case  of  an  in- 
junction to  stay  waste  In  cutting  dovm  or- 
namental or  shade  trees.  If  the  injunction 
be  dissolved  on  bill  and  answer,  and  the 
treees  are  cut  down,  the  damage  is  done, 
for  the  trees  cannot  be  made  to  grow  again. 
To  dissolve  this  injunction  before  hearing 
the  cause  on  proof,  the  defendant  must  show 
that  the  plaintiff  has  no  case  fit  to  be  heard; 
and  If,  from  the  answer,  it  appear  that  there 
is  any  question  of  doubt  on  a  matter  thiat 
should  be  further  inquired  into,  the  injunc- 
tion will  be  continued  until  the  hearing." 
In  Gapehart  v.  Mhoon,  supra,  Pearson,  J., 
states  the  difference  between  common  and 
special  injunctions  with  great  clearness. 

The  injunction  sought  in  this  case  Is  spe- 
cial, and  we  must  be  governed  by  the  es- 
tablished rule  applicable  to  that  class  of 
injunctions  in  deciding  the  question  now  pre- 
sented. The  Code  provides  expressly  for 
such  an  injunction.  Code,  §  338  (2).  Judge 
Bryan  has  merely  granted  a  provisional  in- 
junction to  the  hearing,  so  that  the  contro- 
verted matters  may  then  be  settled  by  a 
jury,  and  the  plaintiffs'  right  to  a  perpetual 
injunction  be  thus  determined  upon  the  mer- 
its.- As  said  by  Justice  Bynum  In  Lowe  v. 
Commissioners,  supra,  "The  novel  aud  Im- 
portant questions  raised  by  the  pleadings, 
and  ably  discussed  before  us,  do  not  come  up- 
for  decision  now."  We  decide  nothing  upon 
the  merits,  but  simply  hold  that  the  facts 
should  be  found  in  the  ordinary  way.  so  that 
we  may  consider  and  decide  the  case,  if  it 
again  comes  before  us,  on  all  of  the  facts  as 
ascertained,  and  not  merely  upon  facts,  now 
disputed,  which  may  never  be  found  by  the 
jury. 

Before  taking  leave  of  the  case,  it  may  be 
well,  to  state  that  the  answer  does  not  con- 
tain any  denial  of  the  second,  third,  and 
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fourth  tecttons  of  the  complaint,  which  cora- 
prise  the  main  allegations  of  the  plaintiff. 
The  Code  requires  that  the  answer  shall  con- 
tain a  general  or  specific  denial  of  each  ma- 
terial allegation  of  the  complaint  contro- 
verted by  the  defendant,  or  of  any  knowl- 
edge or  Information  thereof  sufficient  to  form 
a  belief.  Instead  of  such  a  denial  as  is  re- 
quired by  the  Code,  the  defendant  simply 
disavows  any  information  of  the  facts  al- 
leged. This,  of  course,  is  not  a  denial  even 
on  information,  nor  Is  it  in  any  respect  a 
compliance  with  the  Code.  Durden  y.  Sim- 
mons, 84  N.  G.  555;  Fagg  y.  Loan  Ass'n, 
113  N.  a  864,  18  8.  B.  665;  Bank  y.  Char- 
lotte, 75  N.  C.  45.  In  other  words,  unless 
the  defendant  denies  on  knowledge,  or  on 
information  which  is  held  to  be  sufficient 
to  raise  an  Issue  (Kitchen  y.  Wilson,  80  N.  O. 
192),  or  unless  he  wishes  to  be  considered  as 
admitting  the  truth  of  the  allegation,  he 
must  disclaim  both  knowledge  and  informa- 
tion of  the  matter  alleged  (Durden  y.  Sim- 
mons and  other  cases  supra). 

Without  passing  upon  the  controyerted 
facts,  we  are  of  the  opinion  that,  in  the 
present  state  of  the  pleadings  and  proofs, 
there  was  no  error  in  the  ruling  of  the  court 
below,  and  the  injunction  should  be  contin- 
ued to  the  hearing.  This  is  In  accordance 
with  the  practice  in  such  cases  as  stated  In 
Brwin  y.  Morris  (at  this  term)  49  8.  B.  58. 

No  error. 


(W  N.  C.  163) 

W)ILKER  BROS.  y.  SOUTHBRN  RT.  00. 

(Supreme  Court  of  North  Carolina.    Dec.  18, 

1904.) 

CABBIEBS  OF  FBKIOHT— DELAY  IN  TBANSPOBTA- 
TION—PENALTT— ffUBDEn   OF  PROOF. 

1.  Acts  1903,  p.  999,  e.  590,  proyiding  that 
any  railroad  company  falling  to  transport  goods 
received  by  It  for  Bhipmen^  and  billed  to  any 
place  within  the  state,  for  a  longer  period 
than  four  days  after  receipt  of  the  same,  unless 
otherwise  agreed  between  the  parties,  shall  pay 
a  penalty,  etc,  refers  to  a  delay  In  beginning 
the  transportation  or  starting  the  goods  from 
the  station  of  their  receipt,  and  does  not  require 
a  delivery  at  their  destlnatloa  within  the  time 
specified. 

Z  In  an  action  against  a  railroad  company, 
under  Acts  1903,  p.  999,  c.  590,  to  recover  a 
penalty  for  a  delay  of  more  than  four  days  in 
the  transportation  of  goods,  tiie  burden  of 
showing  where  the  delay  occurred  Is  on  plaln- 
tifC 

Clark,  C  J.,  and  Douglas,  J.,  dlsssnttn^ 

Appeal  from  Superior  Court;  Alamance 
County;   Cooke,  Judge. 

Action  for  a  penalty  by  D.  If.  Walker  and 
another,  constituting  the  firm  of  Walker 
Bros.,  against  the  Southern  Railway  Com- 
pany. From  a  Judgment  of  nonsuit  plaintiffs 
appeaL    AfdrmedL 

This  action  was  brought  to  rscoyer  the 
penalty  for  failure  to  transport  freight  glyen 
by  chapter  590,  p.  999,  S  3,  of  the  Acts  of 
1903.  Plaintiif  s  alleged  that  there  had  btoi 
a  delay  of  four  days,  and  demanded  Judg- 


ment for  ^0;  that  Is  $25  for  the  first  day 
and  $5  per  day  for  the  next  three  days  of 
delay.  The  material  portion  of  the  eyldence 
was  as  follows:  (1)  Bill  of  lading  issued 
by  the  defendant,  bearing  date  Cumnock,  N. 
C,  May  27,  1903,  for  a  car  load  of  lumber, 
to  be  transported  to  the  defendants,  at  Gra- 
ham, N.  C.  J.  R.  Bums  was  the  shipper. 
(2)  The  receipt  of  the  plaintiff  for  the  said 
freight,  bearing  date,  **Graham,  N.  C,  June 
4,  1903."  D.  M.  Walker,  one  of  the  plain- 
tiffs, testified  that  he  and  J.  C.  Walker  con- 
stitute the  firm  of  Walker  Bros.  The  witness 
identlfled  the  bill  of  lading  and  freight  bill 
hereinbefore  referred  to,  and  said  the  dates 
as  therein  stated  were  correct  The  plain- 
tifCs  operated  a  sawmill  situated  about  100 
feet  from  the  main  line  of  the  North  Caro- 
lina Railroad  Company,  some  8(X)  or  400 
yards  east  of  the  station  at  Graham,  in 
Alamance  county,  and  were  accommodated 
by  what  Is  ordinarily  known  as  an  indus- 
trial or  spur  track  running  from  the  main 
line  into  their  yard,  which  is  inclosed. 
When  they  receive  freight  by  the  car  load, 
the  car  Is  placed  by  the  defendant  on  this 
spur  track  and  unloaded  in  the  mlUyard  of 
the  plaintiffs.  The  car  in  question  was  de- 
livered to  them  in  their  yard  on  June  4^ 
1903.  The  bill  of  lading  was  received  by 
the  plaintiffs  through  the  malls  about  the 
28th  May,  1903. '  Plaintiffs  made  demand 
upon  the  agent  of  defendant  at  Graham. 
The  spur  or  industrial  track  was  put  in  at 
the  Instance  of  the  plaintiffs,  and  operated, 
as  witness  supposed,  for  the  accommodation 
of  both  the  plaintiffs  and  defendant,  as  the 
cars  could  be  unloaded  sooner.  No  extra 
charge  was  demanded  or  made  against  the 
plaintiffs  for  shifting  and  carrying  cars  from 
the  main  track  of  the  defendant  into  the 
yard  of  the  plaintiffs  by  means  of  the  spur 
track.  The  cars  containing  freight  for  other 
parties  were  not  put  upon  the  spur  track 
of  plaintiffs  without  their  permission,  nor 
carried  inside  the  gate  of  plaintiffs*  yard. 
The  witness  did  not  know  of  his  own  knowl- 
edge when  the  car  In  question  arrived  at 
Graham  Station.  The  train  passed,  but  he 
did  not  see  it  come.  The  freight  In  ques- 
tion was  brought  in  the  car  from  Cumnock 
by  way  of  Greensboro,  and  from  the  latter 
place  to  Graham.  There  are  four  stations 
or  stops  between  Greensboro  and  Graham, 
and  ten  stations  between  Greensboro  and 
Cumnock.  The  31st  day  of  May,  1903,  was 
Sunday.  Witness  made  demand  on  the  rail- 
road company  for  the  car  of  freight  in  ques- 
tion, and  at  that  time  the  car  had  not  ar- 
riyed  In  Graham.  It  was  admitted  by  the 
parties  that  the  def  aidant  transported  fireight 
and  passengers  through  several  states.  In- 
cluding this  state^  and  is  engaged  in  Inter- 
state commerce;  and  It  was  admitted  that 
Cumnock  and  Graham  are  stations  on  differ- 
ent roads,  both  of  which  are  operated  by 
defendant  within  this  state.  Plaintiffs  here 
rested  their  case.    The  defendant  thereupon 
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moved  to  nonsnlt  the  plaintiffs,  under  the 
statute,  which  motion  was  allowed,  and  Judg- 
ment was  rendered  accordingly.  Plaintiffs 
excepted  and  appealed. 

Long  ft  Long,  for  appellants.    F.  H.  Bii»> 
bee  and  King  ft  Kimball,  for  appeUee. 

WALKBR,  J.  (after  stating  the  facts). 
It  is  proYided  by  Acts  1903,  p.  990,  c.  590, 
I  3»  that  any  railroad  company  falling  to 
transport  goods  received  by  it  for  shipment, 
and  billed  to  any  place  In  this  state,  for  a 
longer  period  than  four  days  after  the  re- 
ceipt of  the  same^  unless  otherwise  agreed 
between  the  parties,  or  allowing  such  goods 
to  remain  at  any  intermediate  point  more, 
than  forty-eight  hours,  shall  pay  to  the  party 
aggrieved  a  penalty  of  $25  for  the  first  day, 
and  $5  for  each  succeeding  day,  of  unlawful 
delay  or  detention,  if  the  shipment  is  in 
car-load  lots,  and,  if  in  smaller  quantities, 
then  a  less  sum,  which  is  prescribed  by  the 
act  The  plaintiffs  claim  that  by  the  stat- 
ute the  defendant  is  allowed  only  four 
days  to  make  the  shipment,  and  any  delay 
beyond  that  time  subjects  it  to  the  penalty. 
We  do  not  think  that  Is  the  proper  construc- 
tion of  the  law.  The  word  "transport"  does 
mean  to  carry  or  convey  from  one  place  to 
another,  but  It  also  means  to  remove,  and 
this  is  one  of  its  primary  significations,  ac- 
cording to  the  lexicographers.  Whatever 
may  be  the  precise  meaning  of  the  word 
when  considered  by  itself  and  apart  from  the 
special  connection  in  which  it  is  used,  the 
context  of  the  act  under  review  clearly  shows 
that  the  Legislature  did  not  Intend  to  be 
understood  as  requiring  the  entire  transit  to 
be  made  within  four  days  from  the  receipt 
of  the  goods.  Such  a  construction  might 
produce  serious  results,  and  impose  upon 
transportation  companies  not  only  a  very 
onerous  duty,  but  one  which  In  some  cases 
it  would  be  difficult,  if  not  Impossible,  to 
perform.  It  has  been  said  that  in  regard  to 
laws,  as  In  other  cases,  difficulties  will  arise, 
in  the  first  iHace,  from  the  disputed  meaning 
of  individual  words,  or,  as  it  is  usually  ex- 
pressed, of  the  language  employed,  and,  in 
the  second  place,  assuming  the  sense  of  each 
separate  word  to  be  clear,  doubt  will  result 
from  the  whole  context  This  is  due  in  large 
measure  to  the  imperfection  of  language  and 
its  Inadequacy  in  conveying  our  meaning. 
We  must  therefore  regard  the  context  and 
the  general  scope  of  the  law,  as  well  as  the 
mischief  to  be  suppressed  and  the  remedy 
provided  for  that  purpose,  so  as  to  arrive 
at  the  Intention  of  the  Legislature.  "When 
we  see  what  is  the  sense  that  agrees  with 
the  intention  of  the  instrument  [or  statute]* 
it  is  not  allowable  to  wrest  the  words  to  a 
contrary  meaning.  No  text  imposing  obli- 
irations  is  understood  to  demand  impossible 
things.*'  Sedgwick,  Stat  ft  Const  Law 
aSoT)  c.  6,  pp.  225-285.  Whenever  the  in- 
tention can  be  discovered  it  ought  to  be  fol- 


lowed, with  reason  and  discretion,  in  con- 
struing the  statute,  although  it  may  not 
seem  to  conform  to  the  letter.  Sedgwick, 
supra.  We  have  no  doubt  as  to  the  true  in- 
tention of  the  Legislature  in  passing  this 
act  The  very  phraseology  of  the  statute 
indicates  clearly  the  purpose  that  the  pen- 
alty shall  be  incurred  if  the  company  de- 
lays to  begin  the  transportation  or  to  start 
the  goods  on  their  journey  within  four  days 
after  they  are  received  for  shipment  The 
fact  that  the  law  provides  against  unrea- 
sonable delay  during  the  course  of  the  trans- 
portation at  any  intermediate  station  is  con* 
elusive  evidence  that  the  neglect  or  omission 
to  transport  for  a  longer  period  than  four 
days  refers  to  a  delay  at  the  initial  point  or 
the  place  of  departure.  To  hold  It  to  have 
been  contemplated  that  four  days  only  from 
the  time  of  receipt  should  be  allowed  for  the 
shipment  of  the  goods  and  their  delivery  at 
the  place  of  final  destination  would  im- 
pute to  the  Legislature  an  intention  to  adopt 
a  harsh  and  impracticable  rule^  and  therefore 
an  unreasonable  one,  as  the  time  allowed 
might  not  be  sufficient  in  many  cases  for 
the  transportation,  as  thus  understood.  Hav- 
ing concluded  that  the  four  days  must  apply 
to  the  time  of  shipment  we  find  no  evidence 
as  to  when  the  goods  left  Cumnock,  nor  as 
to  .when  they  reached  Graham;  and,  even  if 
there  had  been  such  evidence,  we  have  failed 
to  discover  any  proof  as  to  the  distance  be- 
tween Cumnock  and  Graham,  or  as  to  the 
time  reasonably  required  to  carry  the  goods 
from  the  one  place  to  the  other.  The  burden 
was  on  the  plaintiff  to  bring  forward  the 
proof .  necessary  to  establish  his  allegations 
and  to  make  out  his  case,  and,  in  the  absence 
of  evidence,  we  can  raise  no  presumption 
in  his  favor.  If  the  defendant  has  vio- 
lated the  law  and  Incurred  Its  penalty,  the 
plaintiff  must  show  it  affirmatively.  There 
is  not  in  this  case  the  slightest  evidence  as 
to  the  essential  fact  to  be  proved.  The 
plaintiff,  in  the  case  of  a  nonsuit  is  entitled 
to  have  the  benefit  not  only  of  every  fact 
which  the  evidence  tends  to  prove,  but  of 
every  legitimate  inference  from  the  facts  as 
well,  but  this  does  not  mean  that  he  will 
be  permitted  to  recover  upon  mere  con- 
jecture. The  court  did  not  err  in  refusing  to 
submit  the  case  to  a  jury,  as  there  was  a 
total  failure  of  proof.  The  nonsuit  was 
properly  entered. 

In  the  answer  the  defendant  sets  up  as  a 
defense  the  unconstitutionality  of  the  act 
upon  the  ground  that  it  interferes  with 
interstate  traffic.  We  were  told  by  counsel 
In  the  argument  before  us  that  this  defense 
was  not  relied  on  in  the  court  below,  nor 
did  he  insist  upon  it  in  this  court.  We  think 
the  point  was  properly  abandoned.  The  act 
cannot  be  successfully  assailed  upon  this 
ground.  It  has  been  thoroughly  settled  that 
such  legislation  does  not  contravene  the  com- 
merce clause  of  the  Constitution.  The  most 
recent  decision  of  this  court  upon  the  sub- 
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ject  is  Currie  ▼.  Railroad,  135  N.  O.  635,  47 
S.  E.  654.  But  other  decisions  on  the  point 
are  abundant  Bagg  v.  Railroad,  109  N.  0. 
279.  14  S.  B.  79,  14  L.  R.  A.  596,  26  Am.  St 
Rep.  509;  Smith  v.  Ala.,  124  U.  S.  465,  8 
Sup.  Ct  564,  31  L.  Ed.  508;  Railroad  v. 
Fuller,  17  Wall.  560,  21  L.  Ed.  710;  Sher- 
lock V.  Ailing,  93  U.  S.  99,  23  L.  Ed.  819; 
Railroad  v:  Dwyer  (Tex.  Sup.)  12  S.  W.  1001, 
7  L.  R.  A.  478,  16  Am.  St  Rep.  926.  Numer- 
ous authorities  sustaining  the  right  of  the 
state  to  pass  such  a  law  are  collected  in  the 
cases  we  have  cited.  Legislation  of  a  state 
which  incidentally  or  indirectly  aflCects  com- 
merce between  the  states,  and  especially 
such  as  is  passed  In  the  exercise  of  the  po- 
lice power,  is  not  to  be  considered  regula- 
tion of  that  commerce,  within  the  meaning 
of  the  Ck>nstitution  of  the  United  States.  Be- 
sides all  this,  it  appears  in  our  case  that  the 
traffic  was  to  be  conducted  wholly  within 
this  state,  and  it  cannot,  therefore,  in  any 
allowable  view,  be  regarded  as  Interstate 
trade;  nor  can  the  statute,  In  so  far  as  it 
affects  that  traffic,  be  held  invalid  as  &n  at- 
tempt to  usurp  l^e  power  of  (Congress  to 
regulate  interstate  commerce. 

In  deciding  this  case,  we  have  confined 
ourselves,  as  we  should  do  in  all  cases,  to 
the  facts  as  they  appear  in  the  record.  We 
have  no  right  to  supply  any  defect  in  the 
plaintiff's  proof  by  assuming  the  existence 
of  any  fact  which  the  testimony  does  not 
tend  to  establish.  If  the  plaintiff  has  a  good 
cause  of  action  against  the  defendant,  he 
must  show  it  by  legal  evidence,  and  not  leave 
anything  essential  to  its  completeness  to  sur- 
mise or  conjecture.  This  must  be  required 
of  1dm  and  all  others  similarly  situated,  as 
we  cannot  In  any  other  way  decide  safely, 
and  with  a  due  regard  for  the  rights  and  In- 
terests of  litigants,  which  must  be  deter- 
mined by  well-settled  methods  of  Judicial 
procedure  applicable  alike  to  all  cases,  and 
not  by  any  arbitrary  or  capricious  notion  of 
what  should  be  done  In  any  particular  case 
in  order  to  mete  out  Justice.  By  pursuing 
the  latter  course,  we  would  often  base  our 
Judgments  upon  mistaken  or  misunderstood 
facts,  and  defeat  the  very  purpose  Intended 
to  be  accomplished  In  all  Judicial  Investiga- 
tions. 

We  find  no  error  in  the  case,  and  It  must 
be  so  certified.    No  error. 

DOUGLAS,  J.  (dissenting).  I  am  not  dis- 
posed to  dissent  from  the  principles  of  law 
so  ably  laid  down  by  the  court  in  Its  opin- 
ion, as  far  as  I  understand  them,  but  I  fail 
to  see  the  legal  or  logical  connection  between 
its  premises  and  its  conclusion.  I  do  not 
think  that  the  primary  meaning  of  the  word 
'transport*'  is  simply  to  remove.  It  Is  from 
the  Latin  word  'transportare,"  compounded 
from  the  words  "trans,"  meaning  over  or 
beyond,  and  "portare,"  to  carry.  It  does  not 
mean  simply  to  remove  from  one  place,  but 
includes  also  tlie  idea  of  carrying  to  another 


place.  And  yet  I  agree  with  the  court  that 
the  Legislature  did  not  intend  to  Impose  the 
penalty  where  the  transportation  was  begun, 
but  not  completed,  within  the  4  days  men- 
tioned in  the  statute.  To  my  mind,  its  clear 
Intention  was  that  the  transportation  should 
be  begun  within  four  days — ^that  is,  within 
96  hours — after  receipt  of  the  goods,  and 
should  be  continuously  carried  on  and  com- 
pleted within  a  reasonable  time.  It  certainly 
did  not  mean  that  the  railway  company  could 
lawfully  leave  the  goods  at  the  initial  point 
for  4  days,  then  transport  them  a  mile  or  so 
and  leave  them  there  for  48  hours,  and  then 
transport  them  another  mile  or  so,  with  an- 
other 48  hours*  delay,  and  so  on  for  perhaps 
a  month.  Neither  did  it  mean  that  the  rail- 
way company  could  keep  the  goods  for  a 
week  or  a  month,  and  then  say  to  the  owner, 
"Prove,  if  you  can,  where  the  goods  have 
been  all  this  time."  The  railway  company 
alone  knows  where  they  have  been,  and 
alone  has  the  means  of  proving  It  To  place 
the  burden  of  directly  proving  it  upon  the 
plaintiff  deprives  him  of  all  remedy  for  a 
substantial  injury,  under  the  guise  of  a  rule 
of  evidence.  If  the  circumstances  tend  to 
prove  the  plaintiff's  case,  it  should  be  left 
to  the  Jury,  who  alone  can  say  what  they 
do  prove.  If  circrunstantial  evidence  is  suf- 
ficient to  hang  a  man,  I  do  not  see  why  it  is 
not  sufficient  in  a  civil  suit  to  fasten  upon  a 
common  carrier  the  Just  responsibility  result- 
ing from  Its  breach  of  public  duty. 

The  opinion  of  the  court  says:  "There  is 
not  in  this  case  the  slightest  evidence  as  to 
the  essential  fact  to  be  proved."  I  presume 
it  refers  to  the  delay  at  Cumnock.  Let  us 
see  about  that.  There  is  evidence  that  the 
car  load  of  lumber  was  received  for  shipment 
by  the  defendant  on  May  28th,  and  was  de- 
livered to  the  plaintiffs  on  June  4th,  seven 
days  thereafter.  It  is  also  in  evidence  that 
both  Cumnock  and  Graham,  the  terminal 
I)oints  of  the  shipment,  are  within  this  state, 
and  on  roads  operated  by  the  defendant,  and 
that  there  were  only  15  stations  between 
them.  Allowing  10  miles  as  an  average  be- 
tween stations,  but  which  is  much  above  the 
average,  there  would  be  only  150  miles  of 
transportation,  which,  at  20  miles  pctr  hour, 
would  require  only  7^  hours.  I  do  not  know 
to  what  extent  this  court  will  take  Judicial 
cognizance  of  the  geography  of  its  own  state. 
If  it  takes  any,  we  will  know  that  Cumnock 
is  in  Chatham  county,  on  the  Sanford  &  Mt. 
Airy  Branch  of  the  Southern  Railway,  54 
miles  south  of  Greensboro,  and  Graham  on 
the  North  Carolina  Division  of  said  railway, 
23  miles  this  side  of  Greensboro.  The  entire 
distance  between  Cumnock  and  Graham 
would  therefore  be  77  miles.  It  seems  to  us 
that,  with  or  without  such  Judicial  cogni- 
zance, under  the  circumstances  In  this  case, 
the  fact  that  7  days  elapsed  between  the  re- 
ceipt and  delivery  of  this  lumber  is  sufficient 
evidence  from  which  the  Jury  might  reasona- 
bly Infer  that  it  was  not  transported  from. 
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Omnnock  within  the  4  days  allowed  by  law. 
It  is  difficult  to  believe  that  It  would  require 
3  days  to  transport  an  unbroken  car  load  77 
miles,  or  that  1  mile  per  hour  is  a  reasonable 
rate  of  si)eed  over  the  greatest  trunk  line 
of  the  South.  If  there  are  other  facts  tend- 
Ing  to  exculpate  the  defendant,  they  are  pe- 
culiarly within  its  own  knowledge,  and 
should  be  alleged  and  proved  by  it 

CLAREI,  0.  J^  concurs  in  the  dissenting 
opinion. 

(137  N.  C.  96) 

PEOPLES  T.  NORTH  CAROLINA  R.  CO. 

(Supreme  Court  of  North  Carolina.    Nov.  80, 

1004.) 

RAII.BOAD8— DSATH    OF    SBBVANT— NEOLIOBNOB 

— CONTBIBUTOBT   NEGLIQENCB— IN8TBUC- 

TIONS— QUESTIONS    FOB    JTUBY. 

1.  Where,  in  an  action  for  the  death  of  a  train 
hand,  the  evidence  tended  to  show  that  the  de- 
cedent was  killed  while  attempting  to  mount 
a  shifting  engine,  with  his  back  to  approaching 
box  cars,  which  gave  no  warning  of  their  ap- 
proach, and  which  were  not  manned  with  a 
lookout,  the  question  of  the  company's  action- 
able negligence  was  tot  the  jury. 

2.  In  an  action  against  a  railroad  companv 
for  the  death  of  a  train  hand  by  bein^  struck 
by  cars  while  mounting  a  shifting  engine  com- 
ing towards  him  from  the  opposite  direction,  an 
instruction  that  if  decedent  was  informed  that 
the  cars  were  to  be  added  to  his  train,  and  that 
the  time  between  the  receiving  of  this  informa- 
tion and  the  time  the  cars  were  actually  drop- 
ped in  was  short,  it  was  his  duty  to  keep  a  look- 
out, and,  if  he  tailed  to  do  so,  there  could  be 
no  recovery,  wa«  erroneous,  because  it  assum- 
ed that  the  failure  to  keep  a  lookout  was  the 
proximate  cause  of  the  injury. 

8.  The  instruction  was  erroneous  because  it 

S laced  on  plaintiff  the  burden  of  proving  free- 
om  from  contributory  negligence  on  the  issue 
of  defendant's  negligence. 

4.  Where,  in  an  action  for  the  death  of  a 
train  hand  by  being  struck  by  moving  cars 
while  mounting  a  shifting  engine  coming  to- 
wards him,  the  evidence  for  plaintiff  showed 
that  decedent  was  between  the  tracks,  looking 
toward  the  approaching  engine,  and  that  on  the 
track  next  to  him  and  bade  of  him  were  dead 
cars,  which  without  warning  were  caused  to 
move  and  roll  down  on  him  as  he  was  making 
ready  to  mount  the  engine,  the  question  of  de- 
cedent's  contributory   negligence   was    for   the 

o.  Where  a  train  hand  was  standing  on  a 
track,  and  a  number  of  cars  were  kicked  on  the 
track  some  200  yards  from  where  he  stood,  and 
rolled  down  an  incline,  and  collided  with  de- 
tached cars  on  the  same  track,  and  forced  the 
latter  against  the  servant  and  killed  him,  and 
no  signal  was  given,  the  railway  company*  was 
guilty  of  actionable  negligence. 

Appeal  from  Superior  Court,  Mecklenburg 
Oounty;  McNeill,  Judge. 

Action  by  J.  M.  Peoples,  administrator  of 
John  B.  Peoples,  deceased,  against  the  North 
Carolina  Railroad  Company.  From  a  judg- 
ment for  plaintitf,  defendant  appeals.  Af- 
firmed. 

This  was  an  action  for  the  negligent  death 
of  plaintifr's  intestate.  The  issues  submitted 
to  the  jfury  were:  "(1)  Was  the  plaintiff's  in- 
testate injured  or  killed  by  the  negligence  of 
the   defendant's   lessee,  as   alleged  in  the 


complaint?  (2)  Did  plaintllTs  intestate  by 
his  own  negligence  contribute  to  his  Injury 
and  death?*' 

George  F.  Bason,  for  appellant  Burwell 
&  Consler  and  T.  CL  Guthrie,  for  appellee. 

CLARK,  C.  J.  There  is  an  Irreconcilable 
conflict  between  the  version  given  for  plain- 
tiff and  for  defendant  His  honor  submitted 
both  phases  of  the  evidence  to  the  jury,  and 
instructed  them  that,  if  they  should  adopt 
the  defendant's  version  of  the  facts,  they 
must  answer  the  flrst  issub,  **No.*'  The  only 
exceptions  are  to  the  refusal  to  give  thsee 
prayers  for  instruction  asked  by  defendant, 
and  fourthly  to  a  paragraph  in  the  charge, 
and  are  as  follows: 

1.  Refusal  to  charge  that,  if  the  jury  be- 
lieved the  evidence,  to  answer  the  flrst  is- 
sue, "No."  This  was  properly  refused. 
There  was  evidence  that  at  the  time  the  in- 
testate was  killed  he  was  in  the  discharge  of 
bis  duties  as  an  employ^  of  the  defendant, 
with  his  mind  absorbed  in  the  attempt  to 
mount  a  shifting  engine  coming  towards 
him,  with  his  back,  to  the  approaching  box 
cars,  which  were  giving  him  no  warning  of 
their  approach,  and  which  were  not  properly 
manned  with  a  lookout  upon  the  leading 
car.  The  question  whether  or  not  the  de- 
fendant was  negligent  in  these  particulars, 
and  whether  such  negligence  was  the  prox 
imate  cause  of  the  injury,  was  properly  sub 
mitted  to  the  jury.  Lassiter  v.  Railroad,  133 
N.  C.  247,  45  S.  E.  570;  Smith  v.  Railroad, 
132  N.  C.  824,  44  S.  B.  663. 

2.  The  second  exception  was  for  refusal  to 
charge  that  if  the  jury  found  that  "the  in- 
testate was  informed  that  the  string  of 
cars  was  to  be  added  to  his  train,  and  that 
the  time  between  the  conversation  at  which 
he  received  this  information  and  when  the 
cars  were  actually  dropped  in  was  short, 
and  he  was  walking  on  No.  4  track,  it  was 
his  duty  to  keep  a  sharp  lookout  for  this 
string  of  cars,  and,  If  he  failed  to  do  so,  the 
answer  to  the  flrst  issue  should  be,  'No.' " 
This  was  properly  refused,  because  the 
prayer  assumed  as  a  fact  that  intestate*s 
failure  to  keep  a  sharp  lookout  was  the 
proximate  cause  of  the  Injury.  Besides,  this 
prayer  was  upon  the  first  issue,  and  seeks  to 
throw  upon  the  plaintiff  the  burden  of  prov- 
ing, not  that  the  defendant  was  guilty  of 
negligence,  but  that  the  intestate  was  not 
guilty  of  contributory  negligence.  Such  in- 
struction would  have  been  clearly  erroneous, 
if  given.  Fulp  v.  Railroad,  120  N.  C.  525,  27 
S.  E.  74. 

8.  The  third  exception  is  for  refusal  to 
charge,  "If  the  Jury  believe  the  evidence, 
the  answer  to  the  second  issue  shall  be. 
Tes.'  "  This  was  properly  refused  for  rea- 
sons given  in  considering  the  flrst  exception. 
The  plaintiff's  evidence  was  that  the  Intes- 
tate was  not  on  the  track,  but  between  the 
tracks;  that  he  was  looking  in  the  opposite 
direction  towards  his  approaching  shifting 
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engine^  which  he  was  preparing  to  motmt; 
that  on  track  No.  4,  next  to  him,  and  to- 
wards his  rear,  were  some  "dead  cars";  and 
that  without  warning  the  defendant  *'kick- 
ed"  some  cars  onto  track  Na  4,  striking  the 
dead  cars,  and  rolling  them  down  on  him 
as  he  was  making  ready  to  get  upon  his  en- 
gine; there  being  no  one  on  the  rolling  cars 
or  dead  cars  to  give  notice  of  danger. 

4.  The  fourth  exception  Is  that  the  court 
charged  that  "if  the  intestate  was  standing 
between  the  track,  and  some  sixteen  cars 
were  kicked  on  the  track  some  200  yards  or 
more  from  this  place  where  the  Intestate 
was,  and,  rolling  down  an  incline,  they  col- 
lided with  two  detached  box  cars,  with  no 
engine  attached,  and  on  the  same  track  that 
the  shifting  cars  were  on,  and  forcing  these 
two  cars  against  the  plaintlfTs  intestate,  in 
close  position  to  the  cars,  if  that  was  his  po- 
sition, and,  in  consequence  of  that,  killing 
him,  and  no  signal  was  given,  and  no  agent 
in  charge  of  this  train,  this  was  negligence 
on  the  part  of  the  defendant;  and,  if  you  are 
so  satisfied  that  the  plaintiff  was  Injured  in 
consequence  of  this  want  of  care,  you  ought 
to  answer  the  first  issue,  *Yes.'  •'  We  find 
no  error  in  this  instruction.  Smith  y.  Hall- 
.  road,  132  N.  C.  819,  44  S.  B.  663.  This  was 
doubtless  the  defendant's  own  view,  upon  re- 
fiection,  for  he  does  not  refer  to  this  exceiH 
tion  in  his  brief.  State  ▼.  Register,  133  N. 
0. 746, 46  S.  E.  21.  Indeed,  his  brief  is  chiefly 
based  upon  the  statement  of  facts  aver- 
red by  the  defendant,  and  the  court  charged 
that,  if  the  Jury  found  that  to  be  the  truth 
of  the  occurrence^  to  find  the  first  issue, 
••No,"  but  the  Jury  responded,  ••Yes." 

No  error. 


(m  N.  c.  110) 

U.  B.  BLALOGK  ft  GO.  t.  W.  D.  OLARK  ft 

BROS. 

(Supreme  Court  of  North  Carolina.     Dec  6, 

1904.) 

SALI8--TE1VDEB  OF  PATHXNT— METHOD  OF  PAT- 

MSNT—CUSTOlf— DELAY— <)UE8TI0N 

FOB  JUBT— EVIDENCE. 

L  In  an  action  for  nondelivery  of  cotton,  oi»- 
tion  for  sale  of  which  plaintiff  had  aocepted  By 
telegram,  it  was  competent  to  prove  the  tele- 
gram by  the  testimony  of  the  operator  at  the 
sending  oflBce.  who,  though  not  the  operator  who 
sent  it,  testified  that  he  brought  it  mm  the  file 
in  his  oflBce. 

2.  In  an  action  for  nondeliyery  of  cotton,  eyi- 
denoe  that  plaintiff  had  to  go  on  the  market 
and  buy  cotton  at  an  advance  by  reason  of  de- 
fendant's failure  to  comply  with  his  contract 
was  competent 

8.  The  error,  if  any,  In  admitting  in  an  action 
for  nondelivery  of  cotton  evidence  that  plaintiff 
had  to  buy  cotton  on  the  market  at  an  advance, 
was  harmless,  when  the  evidence  was  ruled  out 
on  the  issue  of  damages. 

4.  In  an  action  for  the  nondelivery  of  cotton, 
it  was  competent  for  plaintiff  to  state  that 
when  he  went  to  get  it  he  was  prepared  to  pay 
for  it 

5.  Where  a  contract  for  the  sale  of  cotton 
wafl  silent  as  to  the  mode  of  jpayment,  it  was 
competent  to  prove  a  general  custom  among 
cotton  dealers  as  to  the  method  of  payment 


6.  A  motion  for  a  nonsuit  at  the  close  of 
plaintiff's  evidence  is  waived  if  not  renewed  at 
the  close  of  all  the  evidence. 

7.  Before  plaintiff  in  an  action  for  nonde- 
livery of  cotton  can  recover,  he  must  show  that 
when  he  demanded  it  he  was  able  to  pay  for 
it  in  the  method  fixed  by  the  custom  among 
cotton  dealers. 

8.  Where  a  contract  for  the  sale  of  cotton  is 
sUent  as  to  time  of  delivery,  the  buyer  has  a 
reasonable  time  within  which  to  demand  it,  and 
what  is  a  reasonable  time  is  for  the  jury. 

9.  A  refusal  of  a  seller  to  deliver  the  article 
sold  because  the  price  has  gone  up,  and  on  ac- 
count of  the  buyer's  delay,  renders  It  unneces- 
sary for  the  buyer  to  tender  the  price,  to  main- 
tain a  suit  for  nondelivery. 

Appeal  from  Superior  Court,  Stanly  Coun- 
ty; O.  H.  Allen,  Judge. 

Action  by  U.  B.  Blalock  ft  Co.  against  W. 
D.  Clark  ft  Bros.  From  adjudgment  for 
plaintiffs,  defendants  appeal.    Affirmed. 

Shepherd  ft  Shepherd,  R.  T.  Poole,  and 
J.  A.  Spence,  for  appellants.  R.  B.  Aus- 
tin, R.  L.  Smith,  and  Adams,  Jerome  ft  Ann- 
field,  for  appellees. 

CLARK,  C.  J.  This  case  was  before  the 
court  in  133  N.  C.  806,  45  S.  B.  G42,  where 
the  facts  are  fully  stated. 

The  first  exception,  to  the  admission  of  the 
telegram,  is  without  merit  It  was  proven 
by  the  operator  at  the  sending  office,  who, 
though  he  was  not  the  operator  who  sent  it 
testified  that  he  brought  it  from  the  file  in 
his  office.  Besides,  the  defendant;  in  his 
testimony,  admits  its  receipt  by  him.  The 
second  exception,  to  the  evidence  of  plain- 
tiff that  he  had  to  go  on  the  market  to  buy 
other  cotton,  at  an  advance^  by  reason  of 
defendant's  failure  to  comply  with  his  con- 
tract, was  competent  Bven  if  error,  it  was 
harmless,  as  no  price  was  given,  and  the 
court  subsequently  ruled  it  out  upon  the  is- 
sue as  to  damages,  to  which  alone  *it  was 
applicable.  Nor  was  it  error  (third  excep- 
tion) for  plaintiff  to  state  that  when  he  went 
to  get  the  cotton  he  was  prepared  to  pay  for 
it  The  defendant  could  have  cross-exam- 
ined him  upon  that  point  The  contract  be- 
ing silent  as  to  the  mode  of  paying  for  the 
cotton,  it  was  competent  for  plaintiff  to 
show  a  general  commercial  custom  and  usage 
among  cotton  dealers  as  to  the  method  of 
paying  for  cotton  in  large  lots.  Simpson  ▼. 
Pegram,  112  N.  0.  041,  17  S.  B.  430;  Brown 
Chemical  Co.  t.  Atkinson,  91  N.  C.  896; 
Norris  ▼.  Fowler,  87  N.  C.  9;  Bank  ▼.  Wil- 
liams, 79  N.  C.  141;  Moore  y.  Bason,  88  N. 
0.  568.  The  defendant  himself  testified  that 
he  "never  knew  a  large  lot  sold  for  spot 
cash.  It  la  always  sold  for  check,  or  shipped 
with  bill  of  lading  attached  to  sight  draft" 
The  plaintiff  testified  that  this  was  the  well- 
established  custom.  To  same  purport  is  the 
testimony  of  McAulay  and  Bflrd.  Bxceptions 
4^  6^  8,  and  12,  addressed  to  the  competency 
of  such  evidence,  are  without  merit,  as  is  ex- 
ception 5,to  the  testimony  of  plaintiff  that  he 
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had  made  arrangements  to  pay  hi  the  cus- 
tomary mode.  Nor  was  it  error  (exception  7) 
to  admit  testimony  that  defendant  sold  the 
cotton  to  McAuIay.  The  defendant,  in  his 
testimony,  stated  the  same  fact    - 

The  motion  to  nonsuit  at  the  close  of  plain- 
tiff's evidence  was  waived  by  not  renewing  It 
at  the  close  of  all  the  evidence.  Jones  v. 
Warren,  134  N.  0.  392,  46  S.  B.  740,  and  cases 
there  dted.  Besides,  the  same  point  was 
presented  and  held  adversely  to  defendant  in 
the  former  appeal. 

There  were  several  prayers  for  special  In- 
struction. The  first  eight  were  refused,  but 
require  no  discussion,  for,  so  far  as  appli- 
cable to  this  case,  they  were  disposed  of  by 
the  former  decision.  Prayers  9  and  10,  that, 
as  to  conditions  precedent,  the  act  of  God 
-would  not  excuse,  the  court  charged,  were 
correct  propositions  of  law,  but  properly  held 
that  they  had  no*  application  to  this  case. 
The  eleventh  prayer  was  "that,  before  the 
plaintiff  would  be  entitled  to  recover,  he 
must  satisfy  the  Jury  by  a  preponderance  of 
evidence  that  at  the  time  he  demanded  the 
cotton  he  had  then  and  there  the  money 
ready  to  pay  for  the  cotton,"  which  the  court 
gave^  but  added,  "or  was  able,  ready,  and 
willing  to  pay  for  the  cotton  according  to 
the  custom  of  the  community  In  btkying  and 
paying  for  cotton  in  large  lots,  of  160  bales 
or  more,  by  giving  valid  checks  for  the  same, 
or  by  shipping  with  bill  of  lading  attached  to 
sight  draft,  if  the  jury  shall  find  first  by  a 
preponderance  of  the  evidence  that  there 
was  a  well  known  and  established  custom  in 
that  community  to  pay  for  cotton  in  such  lots 
in  that  way,  and  if  the  Jury  shall  further 
find  by  a  preponderance  of  the  evidence  that 
there  was  nothing  said  in  the  contract,  or 
at  the  time  of  making  it,  about  how  the  cot- 
ton should  be  paid  for.'*  The  court  further 
charged,  after  stating  what  Is  necessary  to 
make  a  contract:  "If  you  answer  the  first 
issue  Tes,'  you  will  then  consider  the  sec- 
ond issue.  In  contracts  for  products  like 
cotton,  time  is  Important  in  compliance  with 
the  contract,  but  the  law  gives  the  plaintiff  a 
reasonable  time  to  comply  in  a  case  like  the 
one  on  trial;  but  it  gives  him  a  reasonable 
time  only,  and  no  more,  and  the  Jury  is  to 
be  the  Judge,  from  all  the  circumstances,  as 
to  what  is  a  reasonable  time."  So  far  there 
was  no  exception  to  the  modification.  ("If 
the  contract  was  made,  and  the  plaintiff  came 
within  a  reasonable  time,  and  was  then  ready 
and  able  to  pay  the  cash,  or,  if  not  ready  to 
pay  the  cash,  and  if  the  Jury  find  by  a  pre- 
ponderance of  the  evidence  that  there  was  a 
well  known  and  established  custom  among 
persons  in  that  section,  embracing  Troy,  who 
bought  and  sold  cotton  in  large  lots,  to  pay 
in  valid  checks,  or  to  ship  with  bill  of  lad- 
ing attached  to  sight  draft,  and  the  plain- 
tiff was  ready  to  comply  with  this  custom, 
and  the  defendant  did  not  demand  the  cash, 
but  refused  to  deliver  the  cotton  because 
the  price  had  advanced  and  because  of  de- 


lay, then  he  would  be  entitled  to  damages, 
if  the  demand  for  the  cotton  was  made 
within  a  reasonable  time  after  8th  Febru- 
ary.") That  part  of  the  above  charge  which 
is  in  parentheses  was  excepted  to  by  the 
defendant.  The  court  further  charged:  "If, 
when  the  plaintiff  went  after  the  cotton,  on 
12th  February,  it  was  raining,  and  if  the  Jury 
find  from  a  greater  weight  of  evidence  that 
the  cotton  was  out  in  the  open«  and  had  to 
be  weighed,  and  that  the  rain  was  his  ex- 
cuse for  not  complying  with  the  contract  on 
that  day,  that  should  be  considered  by  you  in 
determining  whether  he  demanded  the  cotton 
in  a  reasonable  time  on  the  16th  February. 
It  is  hard  to  give  a  rule  as  to  what  is  a  rea- 
sonable time.  If  a  man  is  careless  or  negli- 
gent in  complying,  or  offering  to  comply, 
said  offer  would  not  be  in  a  reasonable  time. 
If  he  goes  and  offers  to  comply  as  soon  as  a 
prudent  man  would,  under  the  circumstan- 
ces, It  is  within  a  reasonable  time" — and 
plaintiff  excepted;  but  we  see  no  prejudice 
accruing  to  defendant  from  the  two  addi- 
tions above  excepted  to. 

The  defendant;  in  his  testimony,  stated: 
"I  refused  to  deliver  cotton  on  the  15th  be- 
cause cotton  had  gone  up,  and  on  account 
of  plaintiff's  delay."  If  so,  there  was  no 
necessity  to  tender  the  money;  and,  even  if 
the  custom  to  pay  by  check  with  bill  of  lad- 
ing attached  had  not  been  shown,  it  was  im- 
material. This  was  held  in  the  former  ap- 
peal. 133  N.  0.  308,  45  S.  B.  642,  citing 
Smith  V.  B.  &  L.  Ass'n,  119  N.  O.  257,  26 
S.  B.  40,  and  Orandy  v.  Small,  50  N.  G.  50. 
As  to  the  other  ground  of  reasonable  delay, 
that  was  a  matter  for  the  Jury,  and  upon 
proper  instructions  they  found  the  issue  in 
favor  of  plaintiff.  Blalock  t.  Clark,  133  N.  C^ 
at  page  808»  45  8.  B.  643. 

No  error. 


(187  N.  C.  145) 

BOND  et  al.  v.  WILSON. 

(Supreme  Court  of  North  Carolina.    Dec.  6, 

1904.) 

EZBCtrnON  —  AMOUNT  —  ASCEBTAINlfENT    BT 

BEFESEB  —  DEPABTURB  FBOH  JUDQMBNT 

— APPEAIi— BEVIEW  OF  XVIDBNCX. 

1.  The  Supreme  Court  cannot  pass  upon  the 
weight  of  the  evidence. 

2.  A  Judgment  awarded  a  recovery  of  such 
sums  as  might  be  found  by  calculation  to  be  due 
on  the  notes  sued  ui>on,  and  described  the  notes 
as  reduced  by  certain  enumerated  credits,  and 
provided  the  rate  at  which  interest  was  to  be 
cc-inputed.  An  execution  was  issued  on  the 
judgment,  in  which  execution  the  debt  was  de- 
scrioed  as  in  the  judgment,  with  each  credit 
likewise  set  out.  The  court,  on  appeal  from  an 
order  of  the  clerk  refusing  to  recall  the  execu- 
tion, appointed  a  referee  to  calculate  the 
amounts  due  on  the  notes;  the  order  .of  refer- 
ence providing  that  the  referee  should  not  hear 
evidence  of  any  kind.  The  referee  failed  to  fol- 
low the  Judgment  as  to  one  credit,  and  adopted 
a  different  method  of  calculation  tlian  that  pre- 
scribed by  the  judgment  and  the  court  set  aside 
the  original  execution  and  affirmed  his  report. 
Held  error ;  that  there  was  no  necessity  for  the 
intervention  of  the  referee,  and,  he  having  l>een 
appointed,  should  have  followed  the  judgment 
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Appeal  from  Superior  Court,  Burke  Coun- 
ty;  Neal,  Judge. 

Action  by  L.  N.  Bond  and  others  against 
J.  W.  Wilson.  From  a  judgment  setting 
aside  an  execution  issued  on  a  Judgment  for 
plaintiffs  and  overruling  exceptions  to  the 
report  of  a  referee,  plaintiffs  appeal.  Re- 
versed. 

John  T.  Perkins  and  A.  0.  Avery,  for  ap- 
pellants.   Avery  &  Ervin,  for  appellee. 

MONTGOMERY,  J.  This  case  is  an  old 
acquaintance.  It  has  been  several  times  be- 
fore the  court  The  action  was  commenced 
to  recover  the  amount  alleged  to  be  due  on 
two  promissory  notes,  one  for  $2,000  and 
the  other  for  $3,000,  executed  by  the  defend- 
ant to  the  plaintiffs.  The  defendant  plead- 
ed payment  and  the  statute  of  limitations. 
The  latter  plea  was  found  against  him,  and, 
judgment  being  rendered  for  the  plaintiffs, 
he  appealed  to  this  court  A  new  trial  was' 
granted  because  of  a  failure  of  the  judge 
to  give  certain  instructions  to  the  jury  re- 
quested by  the  defendant  ou  the  question  of 
the  statute  of  limitations.  Bond  v.  Wilson, 
129  N.  0.  887,  40  8.  B.  182.  On  the  second 
trial  the  defendant  claimed  several  credits 
to  have  been  made  by  him  on  the  notes» 
but  which  were  not  indorsed  upon  the  notes 
themselves;  one  of  the  dredlts  being  for  the 
amount  of  $800,  paid  for  a  mill  wheel  at  the 
request  of  the  agent  of  the  plaintiffs,  and 
the  other  was  for  the  payment  of  $240 
freight  charges  on  the  wheel.  The  jury  re- 
turned a  verdict  to  the  effect  that  the  notes 
had  been  paid  in  part;  that  the  balance  was 
not  barred  by  the  statute  of  limitations;  and 
in  answer  to  the  second  issue,  "What  credit 
is  defendant  entitled  to  on  said  notes  or 
either  one  of  them?"  they  said,  **A11  credits 
entered  upon  notes  and  all  credits  claimed  by 
the  defendant  after  January  1,  1879;  also 
credit  of  $1,040  for  mill  wheel,  credited 
January  1,  1876."  The  court,  in  rendering 
judgment  upon  the  verdict,  after  reciting 
the  Issues  and  answers  of  the  jury  thereto, 
further  said:  ''And  the  court  having  submit- 
ted to  the  jury  all  of  the  credits  pleaded  by 
the  defendant  prior  to  January  1,  1879,  as 
claimed  by  him  upon  trial,  also  all  credits 
appearing  upon  the  notes,  together  with  the 
following  credits,  to  wit,  April  5,  1879,  $100; 
September  5,  1879,  $200;  July  4,  1879,  $100; 
May  10,  1880,  $200;  September  1,  1880,  $200; 
and  having  instructed  the  jury,  not  to  con- 
sider any  other  credits  than  those  submitted, 
and  also  liaving  Instructed  the  jury  that 
the  credit  of  $600  growing  out  of  the  lot 
transaction,  as  pleaded  by  the  defendant  In 
his  answer,  was  barred  by  the  statute  of  lim- 
itations: Now,  therefore,  it  Is  ordered  and 
adjudged  by  the  court  that  the  plaintiff  re- 
cover of  the  defendant  such  sum  as  may 
be  found  to  be  due  by  calculation  on  the 
notes  sued  upon,  to  wit,  one  note  of  $3,000, 
dated  January  1,  1875,  bearing  Interest  from 
date  at  8  per  cent,  payable  semiannually; 


and  one  note  of  $2,000,  dated  February  1, 
1875,  bearing  Interest  from  date  at  8  per 
cent,  payable  semiannually;  subject  to  and 
reduced  by  the  following  credits,  to  wit 
January  1,  1876,  $1,040;  January  1,  1877. 
$480;  January  1,  1879,  by  interest  in  full 
due  on  these  notes  to  said  date;  April  5, 
1879,  $100;  July  4.  1879,  $100;  September 
5,  1879,  $200;  May  10,  1880,  $200;  September 
1,  1880,  $200;  September  1,  1881,  $500;  No- 
vember 26,  1883,  $2,500;  June  3,  1884,  $509.- 
04;  August  12,  1884,  $154.90;  September  11, 
1890,  $310.03;  August  7,  1893.  $258.21.  That 
in  ascertaining  the  amount  due  under  this 
'judgment  interest  Is  to  be  computed  at  8 
per  cent,  payable  semiannually.  It  Is  fur- 
ther adjudged  by  the  court  that  the  defend- 
ant pay  the  cost  of  this  action,  to  be  taxed 
by  the  clerk."  Both  parties  appealed  from 
the  judgment,  the  plaintiffs  on  the  alleged 
ground  and  exception  that  there  was  no 
evidence  to  sustain  the  credit  of  $1,040  for 
the  mill  wheel,  and  because  his  honor  al- 
lowed the  jury  to  return  to  their  room  and 
find  the  date  of  the  credit  of  $1,040,  they 
having  failed  to  fix  that  date  when  they  first 
returned  the  verdict;  and  the  defendant  for 
alleged  misdirection  by  his  honor  on  the  ques- 
tion of  the  statute  of  limitations.  On  the 
hearing  in  this  court  it  was  declared  in  both 
appeals  that  there  was  no  error  in  the  con- 
ducting of  the  trial  below.  Bond  v.  Wilson, 
131  N.  C.  505,  42  S.  E.  956.  A  rehearing  of 
the  case  was  had  upon  the  petition  of  the 
plaintiffs.  The  petition  was  dismissed,  the 
court  being  still  of  the  opinion  that  there 
was  more  than  a  scintilla  of  evidence  to  sup- 
port the  finding  of  the  jury  as  to  the  credit 
of  $1,040.  We  could  not  pass  on  the  weight 
of  the  evidence.  It  appeared  to  us  to  be 
very  slight  and  that  the  evidence  offered 
on  the  other  side  was  strong.  But  that  was 
not  a  matter  for  us.  It  was  for  the  jury. 
Upon  the  judgment  the  clerk  of  the  superior 
court  of  Burke  issued  to  the  sheriff  of  Mc- 
Dowell county  an  execution  against  the  de- 
fendant in  which  execution  the  debt  was 
described  precisely  and  exactly  as  it  was 
set  out  and  described  in  the  judgment,  with 
each  and  every  credit  as  to  date  and  amount 
particularly  set  out  just  as  they  were  in  the 
judgment  Upon  a  motion  made  by  the  de- 
fendant to  recall  the  execution  the  clerk  of 
the  court  refused  to  Interfere,  and  denied  the 
motion  on  the  ground  that  the  execution  was 
issued  in  strict  conformity  to  the  judgment. 
The  defendant  appealed  to  the  judge  of  the 
district  At  the  hearing  of  the  matter,  C. 
D.  Bennett  Esq.,  was  made  a  referee  '*to 
calculate  the  amounts  due  on  the  notes  and 
allow  the  credits  according  to  the  judg- 
ment" In  that  order  of  reference  was  in- 
cluded the  following  sentence:  ''The  said  ref- 
eree to  hear  no  evidence  of  any  kind,  but 
simply  to  calculate  the  amount  due  the  plain- 
tiffs according  to  said  judgment"  The  ref- 
eree reported,  amongst  other  things,  that; 
"The  entry  January  1,  1879,  'By  Interest  in 


N.a) 


AVBBY  T.  OLIVER. 


91 


full  d«e  on  these  notes  to  said  date,'  was 
intended  to  and  does  cover  the  interest,  up 
to  that  date,  without  taking  into  considem* 
tion  $1,040  mill  wheel  item  directed  by  the 
Judgment  to  he  credited  tis  ot  January  1, 
1876.  This  your  referee  finds  from  an  in- 
spection of  the  whole  Judgment"  The  ref* 
eree  further,  in  his  calculations  of  the 
amount  due  on  the  Judgment,  does  not  credit 
the  amount  $1,040  as  of  date  January  1, 1876^ 
as  directed  by  the  Judgment,  but  credited 
on  the  Ist  day  of  January,  1870,  with  interest 
on  the  same,  ylz.,  $187.20,  from  the  Ist  day 
of  January,  1876.  Upon  the  return  of  .the 
report  of  the  referee  the  plaintiffs  filed  the 
following  exception:  "(1)  The  Judgment  at 
order  of  Judge  W.  H.  Neal  directs  the  ref- 
eree to  ascertain  the  amount  due  on  ac- 
count of  the  Judgment  in  this  case  by  mak- 
ing the  calculation  of  the  interest  and  prin- 
cipal due  thereon  according  to  the  provisions 
of  the  Judgment  in  the  case,  and  the  said 
referee  has  allowed  all  the  credits  and  en- 
tries on  the  two  notes  sued  on  to  go  in 
payment  of  the  Interest  to  January  1,  1879, 
and.  Instead  of  'crediting  the  note  sued  on 
with  the  $1,040  on  account  of  the  mill  wheel 
on  January  1,  1876,  as  directed  In  the  Judg- 
ment, the  referee  calculated  interest  on  the 
$1,040  from  January  1,  1876,  until  January 
1,  1879,  and  deducted  the  amount  of  $1,040 
and  interest  thereon  from  the  sum  of  $5,000 
on  January  1,  1879.  The  difference  between 
the  two  methods  of  calculation  amounts  to 
more  than  $2,000  at  the  present  time.  (2) 
The  plaintiffs  except  to  the  report  of  the 
referee,  0.  D.  Bennett,  for  that  he  fails  to 
enter  the  credit  of  $1,040  as  of  date  Jan- 
uary 1,  1876,  as  directed  by  the  order  re- 
ferring it,  and,  as  the  plaintiLffs  contend, 
the  Judgment  and  the  law  direct  A.  O. 
Avery,  J.  T.  Perkins,  and  E.  J.  Justice,  At- 
torneys for  Plaintiffs."  And  the  court 
overruled  the  exceptions,  to  which  the  plain- 
tiffb  excepted  in  apt  time.  Upon  the .  re- 
port and  exception  the  exception  was  over- 
ruled, and  the  report  of  the  referee  in  all 
things  afilrmed,  and  a  Judgment  rendered 
that  the  execution  be  set  aside,  that  the 
amount  due  on  the  Judgment  was  $2,854.82, 
and  that  execution  might  issue  for  the  same. 
dmts  were  allowed  against  the  plaintiffa» 
and  they  excepted  to  the  Judgment 

The  exceptions  must  be  sustained.  The 
Judgment  upon  which  the  execution  was  is- 
sued was  clear  in  its  t^rms.  The  original 
notes  sued  upon  were  mentioned  and  de- 
scribed as  to  amounts,  date  of  execution, 
maturity,  rate  of  interest,  and  time  of  its 
payment  The  credits  on  the  note  were  par^ 
ticularly  set  out,  both  as  to  amounts  and 
dates.  The  execution  which  was  Issued  up- 
on the  Judgment  as  we  have  said,  was  a  re- 
cital of  the  Judgment  in  every  particular, 
and  the  amount  due  on  the  execution  is  a 
simple  mathematical  calculation.  There  was 
no  necesaity  for  the  intervention  of  a  referee, 
and  he  did  not  follow  the  Judgment  as  to 


the  credit  of  $1,040.  As  we  have  already 
said,  the  Jury,  in  allowing  that  credit,  when 
they  brought  in  their  verdict  had  failed  to 
fix  the  date  when  it  should  have  been  cred- 
ited on  the  notes.  They  were  instructed  to 
return  to  their  room  and  find  the  date.  They 
fixed  It  as  of  the  1st  day  of  January,  1876. 
The  plaintiffs  excepted  to  that  procedure, 
and  appealed  to  this  court,  but  we  held  that 
it  was  a  proper  one. 

His  honor's  order  and  judgment  must  be 
reversed. 

CLARK,  G.  J.,  and  WALKER,  J.,  did  not 
sit  on  the  hearing  of  this  case. 


(137  N.  C.  130) 

AVERY  V.  OLIVER  et  aL 

(Supreme  Oourt  of  North  Oarolina.    Dec  6, 

1904.) 

ICASTKB  Ann  SEE VANT— INJURIES  TO  SEE V ANT- 
FELLOW   SEBVANTS—BAILBOADS— STAT- 
UTES—APPLICATION— NONSUIT. 

1.  Priv.  Laws  1897,  p.  83.  6.  56,  provides  that 
any  employ^  of  any  railroad  company  in  the 
state  who  shall  suffer  injury  in  nis  employ- 
ment by  the  negligence  of  any  other  servant, 
etc..  shall  be  entitled  to  maintain  an  action 
against  such  company.  Held^  that  where  plain- 
tiff was  injured  by  the  negligence  of  a  fellow 
servant,  while  in  the  employ  of  defendant  O., 
who  was  engaged  by  defendant  railroad  com- 
pany to  lower  a  grade  In  its  track,  and  plaintiff 
claimed  that  O.  was  the  servant  of  the  railroad 
company,  and  not  an  independent  contractor, 
as  the  railroad  claimed,  it  was  error  to  direct  a 
nonsuit  on  the  ground  that  plaintiff  was  guilty 
of  contributory  negligence,  without  first  requir- 
ing a  determination  of  the  relation  of  the  de- 
fendants to  each  other. 

2.  Priv.  Laws  1897,  p.  88,  c.  56,  providing 
that  railroad  companies  shall  be  liable  for  in- 
juries to  employes  by  the  negligence  of  fellow 
servants,  has  no  application  to  injuries  sustain- 
ed by  die  servant  of  an  independent  contractor 
of  a  railroad  company  by  reason  of  the  negli- 
gence of  a  fellow  servant 

Appeal  from  Superior  Court,  Burke  Ooun- 
ty;  M.  H.  Justice,  Judge. 

Action  by  Rufus  Aveiy  against  W.  J. 
Oliver  and  another.  A  nonsuit  was  directed 
at  the  close  of  the  plaintifTs  testimony,  and 
he  appeals.    Reversed. 

The  plaintiff  brought  this  action  to  recover 
damages  for  injuries  to  himself,  which  he 
alleges  were  caused  by  the  negligence  of  the 
defendants.  The  testimony  tended  to  show 
that  he  was  employed  by  one  Walter  Queen, 
foreman  of  defendant  Oliver,  the  latter  hav- 
ing been  employed  by  his  codefendant,  the 
Southern  Railway  Company,  to  lower  a 
grade  on  the  line  of  its  railway  about  one 
mile  west  of  Morganton.  In  order  to  do  the 
work  it  was  necessary  to  remove  earth  and 
rock  from  a  cut,  which  was  carried  in  cars 
over  the  road  of  defendant  company  to  a 
place  where  the  grade  was  being  raised  by  It 
about  two  miles  east  of  Morganton,  and 
dumped  there  from  the  cars.  While  the 
plaintiff  was  thus  employed,  Walter  Queen 
ordered  him  and  others  to  go  behind  one  of 
the  dump  cars,  which  was  on  a  trestle^  and 
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knock  the  chaiDs  loose  and  dump  the  car 
which  was  loaded  with  earth  and  stone.  He 
obeyed  the  order,  and  tilted  the  car,  but  it 
would  not  dump  the  contents,  and,  oil  ac- 
count of  the  greater  weight  of  the  earth  and 
stone  at  the  end  of  the  car  where  he  was 
placed,  It  fell  back  and  caught  and  injured 
him.  The  cars  were  secured  by  chains  on 
each  Bide,  and  when  they  were  dxmiped  the 
stay  chains  were  unfastened  on  what  ap- 
peared to  be  the  lightest  side,  so  that  the 
car  would  dump  from  the  other  side  by  rea- 
son of  the  greater  weight  there.  If  it  did 
not  dump,  the  hands  would  go  on  the  side 
where  the  chains  were  loose  and  push  the 
car  over,  without  unfastening  the  chains  on 
the  other  side,  which  were  Intended  to  stay 
the  car,  or  to  keep  it  In  the  proper  position, 
and  to  prevent  it  from  rebounding  and  in- 
juring the  hands.  The  chains  on  the  other 
side  had  been  unfastened  by  one  of  the 
hands,  Will  Largent,  and  the  plalntlfiT  knew, 
at  the  time  he  attempted  to  dump  the  car, 
that  the  chains  on  that  side  were  loose,  but 
did  not  think  It  was  his  business  to  have 
them  fastened.  If  the  chains  on  that  side 
had  been  fastened,  the  accident  would  not 
have  occurred,  and  the  plaintiff  knew  this 
at  the  time.  "The  right  way  to  dump  Is  to 
fasten  the  chains  on  the  other  or  opposite 
side  of  car  and  keep  out  of  the  way." 
There  was  further  testimony  tending  to 
show  that  one  Parsons,  an  engineer  of  the 
defendant  company,  was  In  charge  of  the 
work  when  Oliver  was  doing  the  grading. 
He  showed  how  to  make  the  grading,  and 
set  pegs,  and  Inspected  the  work.  McDow- 
ell testified  that  Parsons  was  the  resident 
engineer  of  defendant  company,  and  had 
charge,  as  engineer,  of  the  work  Oliver  .was 
doing,  and  everything  was  under  his  con- 
trol. He  would  sometimes  direct  the  work 
and  the  dumping.  '*He  was  all  over  the 
work."  He  would  tell  the  hands  when  to 
dump  the  rock.  Oliver  had  charge  and  em- 
ployed his  own  hands,  but  Parsons  directed 
the  work.  A  freshet  washed  the  piles  away, 
and  Parsons  directed  the  work  of  restora- 
tion. This  Is  a  sufficient  statement  of  the 
evidence  to  present  the  view  taken  by  this 
court  of  the  case.  At  the  close  of  the  tes- 
timony for  the  plaintiff,  the  court,  on  mo- 
tion of  defendant,  nonsuited  the  plaintiff, 
who  excepted  and  appealed. 

Avery  &  Avery  and  Avery  &  Brwln,  for 
appellant  J.  T.  Perkins,  for  appellee  W.  J. 
Oliver.  8.  J.  Brvln,  for  appellee  Southern 
Railway  Ck>mpany. 

WALKBR,  J.  (after  stating  the  facts).  In 
an  action  for  negligence  the  first  Issue  al- 
ways is,  was  the  plaintiff  injured  by  the  neg- 
ligence of  defendant?  When  contributory 
negligence  Is  pleaded,  the  next  Issue  la,  did 
the  plaintiff,  by  his  own  negligence,  con- 
tribute to  his  injury?  And  In  a  case  like 
this  one  these  are  the  only  issues  necessary 
to  be  submitted  to  the  jury  in  order  to  as- 


certain whether  the  plaintiff  has  establish- 
ed hlfr  cause  of  action,  as  the  third  issue, 
sometimes  submitted  when  the  last  clear 
chance  to  avoid  the  Injury  may  have  been 
open  to  the  defendant,  does  not  arise.  The 
Issue  as  to  damages  merely  determines  the 
amount  of  the  recovery,  and  does  not  affect 
the  cause  of  action,  for.  If  the  plaintiff  suc- 
ceeds In  the  action,  he  Is  entitled  to  recover 
something — at  least  nominal  damages.  In 
this  case,  the  Issues  being  those  relating  to 
negligence  and  contributory  negligence.  It 
was  necessary,  before  the  latter  Issue  could 
be  reached,  that  the  Jury  should  have  found 
with  the  plaintiff  on  the  first  Issue,  namely, 
that  the  plaintiff  was  injured  by  the  negli- 
gence of  the  defendants.  If  the  defendant 
Oliver  was  an  Independent  contractor,  em- 
ployed by  the  ri^lway  company  to  do  the 
work  specified  In  their  contract,  and  not 
subject  to  the  control  and  direction  of  the 
railway  company,  and  the  plaintiff  was  a 
servant  In  the  employ  of  Oliver  at  the  time 
he  was  hurt,  the  defendant  company  Is  not 
liable  for  the  injury  to  him.  If  Oliver  was 
an  lnd^>endent  contractor,  he  is  not  lia- 
ble to  the  plaintiff,  because  the  injury  was 
caused  by  the  act  of  a  fellow  servant,  as 
appears  by  the  plaintiffs  own  testimony,  and 
there  Is  none  to  the  contrary.  The  direct 
cause  of  the  rebound  of  the  car  which 
struck  the  plaintiff  was  the  loosening  of  the 
chain  on  the  north  side,  and  this  was  done 
by  Largent,  who  was  In  the  same  service 
with  the  plaintiff,  and  actually  co-operating 
with  him  at  the  time  of  the  occurrence. 
Again,  It  may  be  said,  if  Oliver  was  an  In- 
dependent contractor,  the  question  of  the 
assumption  of  risk  by  the  plaintiff  may  arise, 
because,  when  the  servant  enters  into  the 
employ  of  the  master  he  assumes  all  of  the 
ordinary  perils  and  dangers  of  the  service, 
though  not  those  arising  from  the  negli- 
gence of  the  master.  It  is  Incumbent  on  the 
master  to  furnish  a  reasonably  safe  place 
for  the  servant  to  perform  his  work,  and  rea- 
sonably safe  machinery  and  appliances  with 
which  to  do  his  work.  Marks  v.  Cotton  Mills, 
135  N.  0.  287,  47  S.  B.  432;  Wltsell  v.  Rail- 
road, 120  N.  0.  057,  27  8.  B.  125.  When  he 
has  discharged  this  duty  towards  his  serv- 
ant, the  latter  then  assumes  all  risks  which 
may  be  Incident  to  the  service  in  which  he 
Is  employed.  These  principles  are,  of  course, 
modified,  as  to  railway  companies,  by  Act 
1897,  c.  56  (Prlv.  Laws  1897,  p.  83),  but  they 
apply  to  individuals  and  to  other  corpora- 
tions. It  has  always  been  held  that  one  of 
the  risks  ordinarily  incident  to  the  service  is 
the  negligence  of  a  fellow  servant  If  in 
this  case,  therefore^  the  injury  was  caused 
by  the  negligence  of  Largent,  who  was  the 
plaintiff's  fellow  servant,  the  d^endant  Oli- 
ver, if  he  was  an  independent  contractor,  is 
not  liable  to  the  plaintiff,  and,  of  course,  the 
other  defendant  cannot  be,  as  its  liability 
depends  upon  that  of  Oliver,  and,  even  If  the 
latter  was  negligent,  and  thereby  caused  the 
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Injury,  the  railway  company  would  still  not 
be  liable  nnlees  Oliver  was  its  servant,  and 
not,  as  we  have  said,  an  independent  con- 
tractor. It  became  necessary,  therefore,  to 
determine  the  relation  of  the  defendants  to 
each  other.  The  court  should  have  submit- 
ted this  question  to  the  jury  with  proper 
instructions  as  to  the  law,  so  that  it  might 
first  be  ascertained  whether  Oliver  was  an 
independent  contractor,  for,  if  he,  was,  and 
the  negligence  of  Largent,  a  fellow  servant, 
caused  the  injury  to  the  plaintiff,  the  act  of 
1897  would  not  apply,  and  the  defendants 
would  be  acquitted  of  any  and  all  liability, 
not  because  of  any  negligence  on  the  part  of 
the  plaintiff  which  contributed  to  the  injury, 
but  for  ttie  reason  that  there  was  no  neg- 
ligence on  the  part  of  the  defendants,  as 
tiie  law  would  attribute  the  Injury  to  the 
negligence  of  the  fellow  servant,  which  was 
one  of  the  risks  and  perils  of  the  service  as- 
sumed by  the  plaintiff.  The  question  of 
contributory  negligence  could  not,  therefore, 
arise  in  that  state  of  the  case.  The  error 
of  the  court  consisted  in  holding  that  the 
case  turned,  in  the  present  stage  of  it,  upon 
the  contributory  negligence  of  the  plaintiff, 
whereas  that  question  was  not  presented  un- 
less there  was  prior  negligence  on  the  part  of 
the  defendants.  The  defendants,  indeed, 
may  have  been  negligent,  and  it  may  become 
necessary  in  the  development  of  the  case  to 
consider  the  issue  as  to  the  plaintiff's  neg- 
ligence; but  the  evidence  now  before  us  is 
such  as  to  require  the  Jury  to  first  decide 
whether  there  was  any  negligence'  of  the 
defendants  upon  the  principles  we  have  stat- 
ed. The  decision  of  the  case  by  nonsuit 
upon  the  second  issue  was  consequently 
premature. 

We  will  not  undertake  to  decide  whether 
the  evidence,  taken  in  the  most  favorable 
light  for  the  plaintifC,  makes  out  a  conclu- 
sive case  of  negligence  on  his  part,  which 
proximately  caused  the  injury,  but  we  will 
leave  that  question  open  for  discussion  if 
the  case  should  again  come  before  us.  The 
evidence  may  be  materially  changed  at  the 
next  trial.  It  is  undoubtedly  true,  as  ar- 
gued by  counsel,  that  if  a  servant  is  ordered 
to  do  certain  work,  and  he  attempts  to  do  it 
in  a  way  that  is  unsafe,  when  there  is  a  per- 
fectly safe  way  to  do  it,  or  if  he  does  the 
work  with  a  machine  or  implement  which, 
in  the  language  of  the  present  chief  Justice, 
*1b  so  grossly  or  clearly  defective  that  the 
employ^  must  know  of  the  extra  risk,"  he 
is  deemed  "to  have  voluntarily  and  know- 
ingly assumed  the  risk,"  and  if  he  is  injured 
he  cannot  complain  of  his  employer.  Lloyd 
V.  Hanes,  126  N.  0.  859,  35  8.  E.  611;  Whit- 
son  V.  Wrenn,  134  N.  0.  86,  46  S.  B.  17.  The 
negligence  of  the  servant  which  defeats  his 
recovery  depends  not  only  upon  the  danger, 
but  upon  its  obviousness.  He  is  not  permit- 
ted to  do  that  which  will  necessarily  result 
in  Injury  to  himself,  and  then  hold  his  mas- 
ter responsible,  because  In  such  a  case  his 


act  is  willful,  and  therefore  voluntary,  and 
no  man  can  by  his  voluntary  and  wrongfiil 
act  impose  liability  upon  another.  ''Volenti 
non  fit  injuria.*'  What  we  have  said  is  sub- 
ject, of  course,  to  the  full  operation  of  the 
act  of  1897.  If  Oliver  was  an  Independent 
contractor,  the  act  does  not  apply;  if  he 
was  not;  but  was  an  agent  or  servant  of 
defendant  company,  it  does  apply.  In  the 
latter  case  the  question  of  contributory  neg- 
ligence will  arise.  It  will  also  arise  in  the 
former  case  if  the  jury  should  find  that  Oliver 
was  an  independent  contractor,  but  that  the 
injury  was  not  due  to  the  negligence  of  a  fel- 
low servant  If,  however,  they  should  find 
that  it  was  caused  by  the  negligent  act  of  a 
fellow  servant,  it  would  not  be  necessary  to 
consider  the  plaintiff's  negligence.  There 
was  error  in  nonsuiting  the  plaintiff. 
New  trial. 


087  N.  O.  160) 

LASSITER  V.  RALEIGH  &  G.  R.  CO.  et  al. 

(Supreme  Court  of  North  Carolina.     Dec  6, 

1904.) 

MASTBB— OKATH   OF  BEBVART  —  NXQLIOBNCE— 
JX7BT  QUESTIOIV— BX7LE  OF  COM- 
PANY—STATUTB. 

1.  Priv.  Laws  1897,  p.  83,  c.  56,  8  1,  provides 
that  the  personal  representative  of  any  employ^ 
who  shall  have  suffered  death  in  the  course  of 
his  services  with  any  railroad  company  operat- 
ing in  the  state  by  the  negligence  of  any  other 
employd  or  bv  any  defect  in  the  machinery, 
ways,  or  applisBoes,  shall  be  entitled  to  main- 
tain an  action  against  the  company.  Section  2 
provides  that  any  contract  or  agreement,  ex- 
press or  implied,  made  by  any  such  employ^,  to 
waive  the  oenefit  of  that  law  shall  be  void. 
Held,  that  the  question  whether,  notwithstand- 
ing the  contributory  negligence  of  such  employ^. 
In  an  action  for  his  death,  the  defendant  had  the 
last  clear  chance  to  avoid  the  injury,  and  would 
have  done  so  by  the  exercise  of  proper  care,  is 
not  taken  from  the  Jury  merely  because  of  a  rule 
of  the  company,  in  a  book  for  which  the  em- 
plov#  had  receipted,  providing  that,  ^*when  a 
train  is  being  pushed  by  an  en^ne  (except  when 
shifting  and  making  up  trains  in  yards)  a  flag- 
man must  be  stationed  in  a  conspicuous  posi- 
tion on  the  front  of  the  leading  car  to  imme- 
diately signal  the  engineer  in  case  of  danger** ; 
the  parenthetical  expression  contained  in  the 
rule  falling  within  the  inhibition  of  the  statute. 

Appeal  from  Superior  Court,  Wake  County; 
Bryan,  Judge. 

Action  by  Albert  Lassiter,  administrator 
of  the  estate  of  A.  0.  Lassiter,  deceased 
against  the  Raleigh  &  Gaston  Railroad  Com- 
pany and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

For  former  opinion,  see  45  S.  B.  670. 

Day  &  Bell,  T.  B.  Womack,  and  Murray 
Allen,  for  appellants.  Battle  &  Mordecai  and 
N.  Y.  Qulley,  for  appellee. 

CLARK,  C.  J.  This  case  was  before  this 
court,  138  N.  C.  2i4,  45  S.  B.  570.  The  de- 
fendant appellant  says  in  its  brief  that  "the 
facts  developed  by  the  plaintiff's  testimony 
on  the  second  trial  do  not  differ  materially 
from  those  on  the  former  trial,"  but  adds 
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that  the  defendant  had  put  In  evidence  role 
404  of  the  rulebook  (for  which  hook  plain- 
tilTs  intestate  had  receipted),  which  reads  as 
follows:  *'When  a  train  is  being  pushed 
by  an  engine  (except  when  shifting  and  mak- 
ing up  trains  in  yards)  a  flagman  must  be 
stationed  in  a  conspicuous  position  on  the 
front  of  the  leading  car  to  immediately  sig* 
nal  the  engineer  in  case  of  danger.'*  The 
first  exception  for  refusal  to  dismiss  at  the 
close  of  the  plaintiff's  testimony  was  waived 
by  the  introduction  of  evidence  by  the  de- 
fendant (Prevatt  v.  Harrelson,  132  N.  O. 
251,  48  S.  B.  8(X);  Jones  v.  Warren,  134  N. 
C.  802,  46  8.  B.  740),  and,  besides,  is  settled 
by  the  former  decision  in  this  case. 

The  second  exception  is  to  the  admission 
of  evidence  that  greater  care  must  be  ex- 
ercised in  moving  cars  in  a  large  town  than 
in  a  small  one.  This  is  so  held  in  Arrowood 
V.  RaUroad,  126  N.  G.  681,  86  S.  E.  161,  and 
even  if  it  had  been  error,  it  would  be  harm- 
less error.  This  was  not  a  yard  off  to  one 
side  of  the  town,  but  it  was  a  side  track  in 
the  main  street  of  the  town,  and  the  town 
ordinance  forbidding  a  higher  rate  of  speed 
than  six  or  eight  miles  was  proved. 

The  third  exception — for  refusal  to  nonsuit 
at  the  close  of  all  the  evidence — ^was  prop- 
erly refused  upon  the  former  ruling  in  this 
case.  Any  conflict  created  by  the  defend- 
ant's evidence  was  a  matter  for  the  jury. 

The  fourth  exception  merely  raised  the 
same  point  by  asking  the  court  to  instruct 
the  Jury  that  upon  the  whole  evidence  the 
plaintiff  could  not  recover. 

The  fifth  exception  Is  without  merit,  for 
the  court,  in  its  charge,  did  Instruct  the  Jury, 
as  asked,  that  the  plaintiff's  intestate,  in 
any  aspect  of  the  evidence,  was  guilty  of  con- 
tributory negligence,  and  the  Jury  so  found. 
Whether  this  did  not  confiict  with  what  was 
said  in  Smith  v.  Railroad,  132  N.  C.  824-827, 
44  S.  B.  668,  is  not  before  us  on  this  appeal 
by  the  defendant. 

Exceptions  6,  7,  8^  9,  13,  and  16  depend 
upon  the  effect  of  rule  404,  and  present 
-really  the  only  question  in  this  appeal,  the 
others  having  been  decided  on  the  former 
appeal.  This  rule  can  affect  the  right  to  re- 
cover only  upon  the  assumption  that  it  was 
a  contract  by  the  deceased,  by  implication, 
that,  "when  shifting  and  making  up  trains 
in  yards  a  flagman  need  not  be  stationed  in  a 
conspicuous  position  on  the  front  of  the  lead- 
ing car  to  immediately  signal  the  engineer 
In  case  of  danger."  If  the  intestate  had  en- 
tered into  an  express  stipulation  to  that  ef- 
fect, it  would  have  been  void.  Priv.  Laws 
1897,  p.  88,  c.  56;  Coley  v.  Railroad,  128 
N.  G.  587,  89  8.  E.  43,  57  L.  R.  A.  817;  Mott 
V.  Railroad,  181  N.  O.  234,  42  8.  B.  601; 
Sigman  v.  Raihroad,  185  N.  G.  184,  47  8.  B. 
420.  Whether  or  not,  notwithstanding  the 
contributory  negligence  of  the  plaintiff's  in- 
testate, the  defendant  had  the  **Iast  clear 
chance"  to  avoid  the  injury,  and  would  have 
done  so  by  the  exercise  of  proper  care,  was 


a  question  of  fact  properly  submitted  to  the 
Jury.  The  plaintiff  was  not,  as  diefendant 
contends,  barred  of  the  right  to  have  that 
question  submitted  to  the  Jury  by  reason  of 
rule  404. 

Exceptions  10,  11,  12,  14,  15,  17,  and  20 
were  settled  by  the  former  decision  in  this 
case. 

Exception  18  Is  to  the  usual  charge  as  to 
the  *'last  i:lear  chance,"  which  was  given  in 
accordance  with  what  was  held  in  the  former 
appeal,  138  N.  a,  near  bottom  of  page  247, 
45  8.  E.  671. 

Exception  21  is  to  a  diarge  In  favor  of 
the  defendant  The  appeal  substantially  pre- 
sents the  proposition  that  the  court  should 
have  told  the  Jury,  as  a  proposition  of  law, 
that  it  was  not  negligence  in  the  defendant, 
as  to  an  employ^,  not  to  have  some  one  sta- 
tioned in  a  conspicuous  place  on  the  front 
of  the  leading  car  to  immediately  signal  the 
engineer  in  case  of  danger,  when  shifting 
cars  backwards  on  the  side  track  in  Hender- 
son. The  court  submitted  to  the  Jury  the 
question  whether  there  was  negligence  of 
the  defendant  in  that  respect  upon  the  facts 
of  this  case,  and  whether,  notwithstanding 
the  contributory  negligence  of  the  plaintiff's 
intestate,  such  negligence  of  the  defendant 
(if  the  Jury  found  it  to  be  negligence)  was 
the  proximate  cause  of  the  death  of  the 
plaintiff's  intestate.  In  this  there  was  no 
error  of  which  the  defendant  could  com- 
plain. Smith  V.  RHilroad,  182  N.  G.,  and 
cases  dted  at  pages  824r-827,  44  8.  E.  6t)3. 
A  case  "exactly  in  point  upon  almost  identical 
facts  is  Railroad  v.  Boisseau,  82  Gan.  424. 

No  orror. 

(m  N.  C.  237) 

JONES  St  al.  T.  NANTAHALA  MARBLE  & 

TALO  CO. 

(Supreme  Court  of  North  CSarollna.    Dea  18, 

1904.) 

▲TTOBNET  AND  CLIENT— FBI VHiBOBD  COMHUNI- 

CSATION—WAIVEB— ACTION   FOB    FEES— 

EVIDENCE— ADMISSIBILITT. 

1.  Where  an  attorney  wrote  a  letter  to  his 
dient  as  to  the  litigation,  bearing  on  the  amount 
that  might  be  recovered  against  the  client,  and 
which,  if  known  to  the  opposing  side,  might  be 
harmiul  to  the  client,  a  copy  of  the  letter  sent 
by  the  attorney  to  his  associate  counsel  consti- 
tutes a  privileged  communication. 

2.  Where  defendant  in  an  action  to  recover 
attorney's  fees  introduces  as  a  vdtness  an  at- 
torney who  was  associated  with  the  plaintiffs  in 
the  litigation  in  which  the  claims  for  fees  arose, 
for  tixe  purpose  of  showing  that  the  plaintiffs 
charges  are  excessive,  he  thereby  waives  the 
privuege  of  secrecy  attaching  to  a  confidential 
communication  between  the  witness  and  defend- 
ant, a  copy  of  whidi  the  witness  had  sent  to 
the  plaintins,  and  henoe  such  communication  is 
admissible  to  show  that  the  witness  entertained 
a  different  opinion  at  the  time  the  conmiunica- 
tion  was  made. 

Appeal  from  Superior  Oourt,  Buncombe 
Ck>unty;   Long,  Judge. 

Action  by  W.  W.  Jones  and  others  against 
the   Nantahala    Marble   A   Talc    Company^ 


N.a) 
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From  a  jtidgment  for  plaintiffB,  defendant 
appeals.    Affirmed. 

Frank  Carter  and  H.  D.  Ghedester,  fc^ 
appellant  Merrick  &  Barnard  and  Locke 
Oraige,  for  appellees. 

MONTGOMBBY,  J.  The  plalntlfPs,  part- 
ners In  the  practice  of  the  law,  brought  this 
action  to  recover  of  the  defendant  certain 
fees  for  professional  services  rendered.  The 
defendant  denied  that  it  owed  the  plaintiffs 
anything  for  professional  services,  averring 
that  it  had  paid  to  the  plaintiffs  a  reason- 
able compensation  for  the  same.  The  only 
exception  in  the  appeal  arises  on  a  matter 
of  evidence.  One  of  the  plaintiffs,  in  his  own 
behalf,  testified  as  to  the  value  of  his  serv- 
ices and  his  contract  of  employment  The 
defendant  introduced  as  a  witness  an  attor- 
ns who  was  associated  with  the  plaintiffs  as 
one  of  the  defendant's  attorneys  in  the  suit 
in  which  the  plaintiffs  alleged  that  they 
earned  the  fees  which  are  the  subject  of  this 
action,  for  the  purpose  of  showing  that  the 
fees  and  charges  claimed  by  the  plaintiffs 
were  excessive  and  exorbitant  His  testi- 
mony as  to  the  amount  involved  tended  to 
show  that  the  fees  were  excessive.  On  his 
cross-examination  the  plaintiffs,  to  show  that 
the  witness  had  on  a  former  occasion  ex- 
pressed himself  otherwise  than  he  testified  as 
to  the  amount  involved  in  the  suit  in  which 
the  plaintiffs'  fees  were  alleged  to  have  been 
earned,  showed  him  a  carbon  copy  of  a  let- 
ter which  the  witness  had  written  and  sent 
to  the  president  of  the  defendant  company 
on  that  subject,  and  which  copy  the  witness 
bad  sent  to  the  plaintiffs.  The  witness  iden- 
tified it,  and,  over  the  objection  and  excep- 
tion of  the  defendant  his  honor  admitted  it 
The  witness,  for  himself,  was  willing  to 
waive  any  privilege  he  might  be  thought  to 
have,  but  disclaimed  any  right  to  represent 
the  defendant  The  objection  was  that  Jt 
was  a  confidential  communication  between 
attorneys  and  client,  and  could  npt  be  re- 
ceived as  evidence  over  the  objection  of  the 
client  (the  defendant).  The  letter,  upon  its 
face,  shows  that  the  matter  was  of  a  con- 
fidential nature  between  lawyer  and  client 
It  contained  matters  directly  connected  with 
the  important  features  of  the  litigation,  bear- 
ing on  the  amount  that  might  be  recovered 
against  the  defendant  and  which,  if  they 
had  been  known  to  the  opposing  side,  might 
have  been  harmful.  The  matters  being  con- 
fidential at  the  time  the  letter  was  written, 
they  remained  so  perpetually,  unless  they 
should  be  afterwards  waived  by  the  client 
It  makes  no  difference  that  the  carbon  copy 
of  the  letter  was  sent  to  the  plaintiffs  by  the 
witness.  It  was  Just  as  much  a  confidential 
communication  as  if  it  had  been  sent  by  the 
client  to  the  plaintiffs.  All  communications, 
whether  by  conversation  or  in  writing,  be- 
tween the  attorneys  for  a  party  concerning 
the  subject-matter  of  the  litigation,  are  priv- 


ileged. 23  Am.  &  Bug.  Bnc.  of  Law,  57,  and 
authorities  there  cited. 

The  question  then  arises,  did  the  defend- 
ant by  introducing  the  witness  to  prove  that 
the  charges  of  the  plaintiffs  were  excessive, 
waive  the  privilege  of  secrecy  and  confi- 
dence? We  think  it  did.  The  purpose  and 
object  of  the  defendant  as  we  have  said, 
was  to  show  that  the  plaintiffs'  charges  were 
exorbitant,  and  the  chief  methoi?  of  doing 
that  was  in  examining  the  witness  as  to  the 
amount  involved  in  the  litigation.  The  wit- 
ness, in  his  examination  in  chief,  gave  tes- 
timony on  that  head,  the  effect  of  which 
upon  the  Jury  was  calculated  to  damage  the 
plaintiffs'  case.  The  views  of  the  witness 
on  that  matter  in  the  written  communication 
to  his  client  the  plaintiffs  contended,  were 
favorable  to  them,  and  different  from  his 
opinion  expressed  on  the  witness  stand. 
Certainly  the  defendant  could  not  get  the 
benefit  of  the  witness'  testimony  to  disparage 
the  plaintiffs'  claim,  and  then  exclude  the 
plaintiffs  from  the  benefit  of  an  opinion  of 
the  witness  expressed  at  another  time,  and 
which  the  plaintiffs  claim  was  favorable  to 
them.  Opening  up  the  question  of  the  ex- 
cessive amount  of  the  plaintiffs'  services 
through  the  method  of  showing  the  small 
amount  involved  was  a  waiver  by  the  de- 
fendant of  the  seal  of  confidence  which  the 
law  imposed  upon  the  communication  be- 
tween the  witness  and  the  defendant  on  that 
question. 

No  error. 

DOUGLAS,  J.,  concurs  in  result 


(137  N.  C.  204> 

HARRIS  V.  BALFOUR  QUARRY  CO.  • 

(Supreme  Court  of  North  Carolina.    D«c  IS, 

1904.) 

ZNJX7BIBS    TO    EMPLOT^— NEGLIGENCE    OF    VICE 

FBINOIFAIi— PLEADING — SUTFICIENOT 

OF  EVIDENCE. 

1.  In  an  action  for  personal  injuries  received 
while  drilling  out  an  unezploded  blast  in  a  rock, 
it  appeared  that  defendant's  vice  principal  in 
diarge  of  the  quarry,  without  himself  making 
an  examination  of  the  hole,  orderedplaintiff 
and  Other  laborers  to  clean  it  out.  While  do- 
ing 80,  the  blast  exploded,  causing  the  injury 
sued  for.  Held,  that  there  was  sufficient  evi- 
dence of  negligence  to  submit  to  the  jury. 

2.  An  employer  Is  responsible  for  the  negli- 
gence or  incompetency  of  the  vice  principal  in 
the  scope  of  his  authority. 

8.  In  an  action  by  an  employd  for  personal  in- 
juries resulting  from  the  negligence  or  incom- 
petency of  a  vice  principal.  It  need  not  be  al- 
leged that  such  person  was  vice  principal,  or 
that  his  incompetency  was  known  to  the  prin- 
cipal, to  let  in  proof  that  the  injurv  occurred 
by  the  negligenoe  or  incompetency  of  such  vice 
principal. 

Appeal  from  Superior  Court,  Henderson 
County;   Shaw,  Judge. 

Action  for  personal  Injuries  by  I.  O.  Har- 
ris against  the  Balfour  Quarry  Company. 


J. 
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From  a  Judgment  for  defendant,  plaintiff 
appeals.    Reversed. 

Smith  &  Valentine,  for  appellant  Merrick 
ft  Barnard,  for  appellee. 

OLARK,  0.  J.  This  case  was  before  us  In 
Idl  N.  G.  553,  42  S.  E.  973,  and  a  new  trial 
was  granted  because,  In  the  opinion  of  a 
majority  of  the  court,  the  pleadings  were  In- 
sufficient to  justify  the  admission  of  evi- 
dence, and  also  that  the  evidence  as  then 
sent  up  did  not  show  any  negligence.  The 
pleadings  have  since  been  amended  to  con- 
form to  the  views  then  expressed  by  the 
court,  and  the  evidence  is  also  fuller,  and 
the  case  should  have  been  submitted  to  the 
jury.  The  witness  who,  on  the  former  ap- 
peal, was  not  shown  to  be  an  expert,  was  on 
this  trial  found  by  the  court  to  be  an  ex- 
pert, and  testified  in  effect  that  it  was  dan- 
gerous, and  known  to  be  dangerous,  to  drill 
out  an  unexploded  hole  without  ascertaining 
that  it  had  actually  fired;  that  it  could  be 
learned  by  proper  examination  whether  or 
not  it  had  been  fired»  and  that  it  was  care- 
lessness not  to  make  such  examination  be- 
fore ordering  the  hole  to  be  drilled;  that  it 
could  be  ascertained  whether  the  charge 
had  gone  off,  and  ordinarily  this  was  ascer- 
tained by  using  a  battery.  No  battery  was 
used  on  this  occasion,  and  there  was  no  ex- 
amination by  the  "boss"  or  any  skilled  oper- 
ative. The  evidence  is  that,  two  laborers 
suppoising  (after  first  differing  about  it)  the 
hole  had  been  fired,  the  vice  principal  in 
charge  of  the  4iuarry,  without  making  any 
examination  himself  or  having  it  made  by  a 
skilled  man,  ordered  the  two  men  to  clean 
it  out;  that  they  called  the  plaintiff  to  come 
anji  help  them  "churn**  out  the  hole;  that  he 
did  not  go,  whereupon  the  vice  principal  or- 
dered him  to  go;  that  the  hole  was  cleaned 
out  by  "churning**  (which  is  done  by  rais- 
ing a  steel  drill  and  dropping  it  hard  into 
the  hole);  that  the  plaintiff  was  employed  to 
drill  holes,  and  it  was  not  the  rule  in  the 
quarry  for  men  who  drilled  holes  to  clean 
out  the  tamping;  that,  while  "churning,"  the 
boss  told  them  to  hurry  up,  and  In  so  do- 
ing they  raised  the  drill  higher,  when  its 
fall  exploded  the  charge,  by  which  the  plain- 
tiff lost  an  eye  and  an  arm,  one  of  the  other 
laborers  was  killed,  and  the  third  was  bad- 
ly injured.  There  was  evidence  of  negli- 
gence, and  the  case  should  have  been  sub- 
mitted to  the  jury,  after  opportunity  to  the 
defendant  to  show  a  different  state  of  facts, 
if  it  could. 

The  ruling  on  the  former  appeal  (181  N. 
O.  563,  42  8.  E.  978)  that  in  actions  for  neg- 
ligence, where  the  negligence  alleged  Is  that 
of  a  vice  principal,  the  complaint  must  al- 
lege that  the  negligence  was  that  of  a  vice 
principal,  that  he  was  such  vice  principal, 
and  that  the  employer  had  knowledge  of  his 
incompetency,  cannot  be  questioned  on  this 
second  appeal  In  the  same  case  (Perry  v. 
Railroad,  129  N.  a  883,  40  a  B.  191),  and,  if 


it  could  be,  it  is  not  presented,  because  the 
pleadings  have  been  amended  in  that  partic- 
ular, and  there  is  no  exception  presenting 
the  point.  We  would  not  overrule  any  case 
upon  an  obiter  dictum.  We  simply  would 
not  be  understood  by  our  silence  as  reafiSrm- 
ing  the  former  opinion  upon  that  point  The 
employer  is  responsible  for  the  negligence  or 
incompetency  of  a  vice  principal  in  the  scope 
of  his  authority,  and  it  need  not  be  alle^ 
that  he  was  vice  principal,  or  that  his  in- 
competency was  known  to  the  principal,  to 
let  in  proof  that  the  injury  occurred  by  the 
negligence  or  incompetency  of  such  vice 
principaL  His  act  is  the  act  of  the  prin- 
cipal. 
Error. 

0S7N.  ai07) 

SPBNOBR  et  al.  ▼.  SEABOARD  AIB  UNB 

RY.  GO.  et  al.     . 

(Supreme  0>nrt  of  North  Oarolina.     Dee.  8, 

1904.) 

BAHAOADS  ^  COIVSOLIDATION  —  DISSEITTZlVa 
BTOCKHOLDSRS— PATICENT  FOB  STOCK— «TAT- 
ITTB  —  GONSTmrriONAI.  LAW — EIUNXIIT   DO- 

MAnv—EQurrr  —  jubisdigtion  —  i^ohss  — 

ADEQUATE  SEICEDT  AT  LAW. 

1.  Whether  corporate  acts  are  ultra  vires  Is 
a  conclusion  of  law  to  be  drawn  from  the  facts 
stated. 

2.Priv.  Laws  1901.  p.  468,  c.  168,  confers 
authority  on  Uie  Seaboard  Air  Line  Railway 
Company  to  consolidate  with  any  railroad  or 
transportation  company  In  the  United  States. 
Power  is  also  conferred  on  any  railroad  or 
transportation  com];>any  **now  or  hereafter  In- 
corporated" by  the  state  of  North  Carolina,  etc., 
to  consolidate  with  the  Sea  Board  Air  Line 
Company.  The  Raleigh  &  Gaston  Railroad 
Company  was  organised  under  an  act  of  the 
General  Assembly  of  North  Carolina  (Acts 
1835-36,  p.  17,  c.  25).  Held,  that  it  was  in- 
cluded in  the  class  of  companies  with  which  the 
Seaboard  Air  Line  Company  was  authorised  to 
consolidate. 

8.  Under  the  act.  power  is  conferred  on  both 
the  Seaboard  Air  Line  Railway  Company  and 
the  Raleigh  .&  Gaston  Railroad  Company  to 
consolidate  each  with  the  other. 

4.  Piiv.  Laws  1901,  p.  463,  c.  168,  empower- 
ing a  majority  of  stockholders  of  certain  rail- 
roads to  consolidate  with  other  companies,  is 
an  enabling  act,  and  therefore  imposes  no  duty 
or  obligation  on  the  corporations  or  their  stock* 
holders. 

5.  Priv.  Laws  1901,  p.  463.  c  168,  emi)ower- 
ing  a  majority  of  the  stockholders  of  certain 
railways  to  consolidate  with  other  companies, 
and  providing  for  assessins  and  paying  the  value 
of  the  dissenting  stock.  Is  an  exerdse  of  the 
power  of  eminent  domain. 

6.  Since  the  right  of  railroads  to  consolidate 
under  Priv.  Laws  1901,  p.  468,  o.  168,  author* 
ising  payment  of  the  value  of  dissenting  stodE^ 
is  an  exercise  of  the  power  of  eminent  domain* 
a  dissenting  stockhoMer  cannot  rely  on  tiie  in- 
hibition of  the  federal  Constitntlon  as  to  the 
impairment  of  the  obligation  of  a  contract  to 
defeat  a  consummated  consolidation  under  the 
act,  though  her  stock  was  purchased  prior  to 
Const  1868,  taking  effect,  reserving  to  the  stats 
the  right  to  amend  charters  granted  by  it,  and 
though  her  stock  was  Issued  by  a  company 
whose  charter  was  granted  when  there  was  no 
constitutional  reservation  of  power  to  amend. 

7.  Where,  under  the  power  conferred*  by  Priv. 
Laws  1901,  p.  4G3,  a  168,  on  railroads  to  con- 
solidate, certain  roads  duly  exercised  the  power* 
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and  the  confloHdatloD  became  eifecdve,  lo  that 
an  interference  therewith  would  inyolve  millions 
•f  dollars  of  private  interests,  a  stoclcholder  dis- 
senting from  such  consolidation,  who,  instead  of 
aasertmg  her  rights  promptly  by  appeal  to  the 
preventive  jurisdiction  of  the  court,  waits  more 
than  two  vears  before  involciiig  the  eauitable 
power  of  the  court  to  declare  uie  consolidation 
mvalid,  is  in  no  position,  because  of  laches,  to 
pursue  that  remedy. 

8.  Where,  under  the  power  conferred  on  rail- 
roads to  consolidate  by  Priv.  Laws  1901,  p. 
463,  c.  liSS,  certain  roads  duly  consolidatedf,  so 
that  an  interference  therewith  would  involve 
millions  of  dollars  of  private  interests,  a  stoclc- 
holder  dissenting  from  such  consolidation,  who 
has  been  guilty  of  laches  in  pursuing  her  equi- 
table right  to  appeal  to  the  courts,  is  fully  pro- 
tected bv  the  offer  of  the  defendant  to  pay  the 
▼nine  of  the  stodc,  notwithstanding  plaintiff's 
failure  to  proceed  to  have  her  stoca  valued  as 
prescribed  oy  the  act ;  it  appearing  that  the 
court  granted  plaintiff,  with  the  assent  of  the 
defendant,  the  right  to  amend  her  complaint  and 
have  the  value  of  her  stock  ascertained  pursuant 
to  the  statute,  and  also  directed  the  production 
of  the  books  of  the  corporation  for  use  in  prov- 
ing the  value  of  the  stock. 

Donglafl,  J.,  dissenting. 

Appeal  from  Saperlor  Court,  Wake  Comity; 
Brown,  Judge. 

Suit  by  R.  P.  Spencer  and  another  against 
the  Seaboard  Air  line  Railway  Company  and 
another.  From  a  Judgment  for  defendants, 
plaintiffs  appeal.    AfQrmed. 

This  is  an  appeal  by  the  plaintiffs  from  a 
Judgment  upon  a  demurrer  ore  tenus  at  the 
October  term,  1904,  of  the  superior  court  of 
Wake  county.  The  feme  plaintiff,  Ida  T. 
Spencer,  alleged:  That  she  was  the  owner  of 
seven  shares  of  stock  in  the  defendant  cor- 
poration, the  Raleigh  &  Gaston  Railroad 
Company,  of  the  par  value  of  $100  each;  that 
she  acquired  the  said  stock  in  1887,  and  has 
owned  the  same  continuously  to  the  date  of 
the  institution  of  this  action;  that  said  stock 
is  represented  by  certificate  No.  1,644,  bear- 
ing date  of  April  13,  1887.  "(2)  That  the  de- 
fendant the  Raleigh  &  Oaston  Railroad  Com- 
pany was  created  and  organized  under  an  act 
of  the  General  Assembly  of  North  Carolina 
(chapter  25,  p.  17,  of  the  Acts  of  1835-36),  and 
bas  since  that  day  continuously  exercised  the 
corporate  powers  thereby  conferred,  until 
the  alleged  merger  of  said  corporation  in 
what  is  known  as  the  Seaboard  Air  Line 
Railway.  (3)  That  the  said  Raleigh  &  Gas- 
ton Railroad  Company,  acting  under  and  by 
virtue  of  certain  alleged  and  assumed  powers 
attempted  to  be  granted  under  an  act  of  the 
General  Assembly  of  the  state  of  Virginia, 
has  endeavored  to  merge  and  consolidate  it- 
self with  certain  other  railroads  under  the 
corporate  name  of  the  Seaboard  Air  Line 
Railway,  and  bas  become  the  alleged  holding 
corporation  in  respect  to  said  other  subsidiary 
corporations;  that  such  alleged  merger  and 
consolidation  was  and  is  ultra  vires,  and  be- 
yond the  corporate  powers  of  said  Raleigh  & 
Gaston  Railroad  Company,  and  is  invalid  and 
void  in  so  far  as  the  plaintiffs  are  concerned. 
(4)  That  at  a  meeting  of  the  stockholders  of 
the  said  Raleigh  &  Gaston  Railroad  Company 
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]  held  in  the  dty  of  Raleigh  on  May  20, 1901,  In 
pursuance  of  a  notice,  a  copy  of  which  is 
hereto  attached  as  part  of  this  complaint,  a 
majority  of  said  stockholders  undertook  and 
attempted  to  take  such  action  as  would  re- 
sult in  the  merger  and  consolidation  of  said 
corporation  as  aforesaid;  that  said  notice 
did  not  warrant  such  action;  that  at  said 
meeting  the  said  Ida  T.  Spencer,  by  her  at- 
torney in  fact,  said  R.  P.  Spencer,  appeared 
and  protested  against  the  action  proposed  to 
be  taken  by  a  majority  of  said  stockholders, 
and  thereupon  filed  a  written  xkrotest  against 
such  action,  a  copy  of  which  is  bereto  at- 
tached as  a  part  of  this  complaint;  that  prior 
to  said  meeting  several  other  meetings  had 
been  held,  at  which  plaintiffs  were  not  pres- 
ent, and  of  which  they  had  no  notice,  at 
which  certain  proceedings  were  had,  which 
plaintiffs  cannot  state,  because  the  records 
of  said  corporation  are  not  kept  within  the 
limits  of  the  state,  and  plaintiffs  have  not 
been  able  to  obtain  access  thereto;  that  the 
action  of  said  meeting  of  May  20,  1901,  was 
ultra  vires  and  illegal  and  invalid  and  void 
as  to  the  plaintiffs;  that;  after  filing  of  said 
protest,  said  R.  P.  Spencer,  for  himself,  and 
on  behalf  of  said  ^  Ida  T.  Spencer,  withdrew 
from  said  meeting,  and  was  not  present 
thereafter,  and  took  no  part  in  the  proceed- 
ings. (5)  That  the  said  Raleigh  &  Gaston 
Railroad  Company,  so  far  as  plaintiffs  are 
concerned,  has  since  the  alleged  merger  and 
consolidation  preserved  its  corporate  identi- 
ty and  separate  existence  as  a  corporation, 
notwithstanding  that  since  then  it  has  nom- 
inally constituted  an  integral  part  of  the  so- 
called  Seaboard  Air  Line  Railway,  and  al' 
though  it  has  not  since  then  separately  ex- 
ercised its  corporate  powers  and  discharged 
its  corporate  duties;  that  it  has  not  held  any 
meeting  of  its  stockholders  or  of  its  directors; 
that  it  has  not  published  any  statements  of 
its  receipts  and  disbursements;  that  it  has 
not  declared  any  dividends,  but  has  subor- 
dinated itself  to  the  management  and  con- 
trol of  the  officers  and  directors  of  the  said 
Seaboard  Air  Line  Railway,  although,  as 
plaintiffs  allege,  it  has  done  so  contrary  to 
law  and  in  violation  of  its  corporate  duties 
and  obligations.  (6)  That  immediately  prior 
to  or  immediately  after  said  stockholders* 
meeting  of  May  20,  1901,  the  said  Raleigh  & 
Gaston  Railroad  Company,  acting  through 
certain  officers  and  agents,  of  whom  plaintiffs 
cannot  procure  definite  information,  attempt- 
ed to  sell,  and  sold  1,828  shares  of  the  stock 
of  said  Raleigh  &  Gaston  Railroad  Company, 
which  was  held  in  its  treasury  for  certain 
definite  purposes;  that  the  same  was  not 
sold  for  such  purposes,  but  was  sold  in  vio- 
lation of  the  duties  of  said  officers  and  of 
the  rights  of  the  plaintiffs;  that  it  was  sold 
to  certain  parties  whose  names  plaintiffs 
cannot  ascertain,  but  who  were  directly  in- 
terested in  the  organization  of  the  said  Sea- 
board Air  Line  Railway;  that  it  was  sold 
secretly,  without  being  offered  for  subscrli^ 
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tion  to  the  stockholden  of  said  road,  in- 
cluding the  plaintiffs,  or  to  the  public,  and 
without  any  opportunity  for  bidders  to  bid 
for  same;  that  it  was  sold  at  a  grossly  in- 
adequate i^ice,  and  no  account  has  ever  been 
rendered  in  respect  to  its  sale  and  purchase. 
(7)  That,  under  the  charter  and  amendmenta 
thereto  of  the  said  Raleigh  A  Gaston  Rail- 
road Company,  it  had  no  right  or  power  to  ac- 
quire stock  of  other  corporations,  nor  to  do 
any  of  the  acts  which  it  has  attempted  to  do 
and  has  done  in  connection  with  said  mer- 
ger and  consolidation;  that  said  acts  are  un- 
known to  plaintiffs  in  detail  and  in  their 
entirety,  and  will  be,  if  possible,  ascertained 
and  disclosed  to  this  court  during  the  prog- 
ress of  this  action;  that  all  of  said  acts  and 
doings  which  have  resulted  in  said  so-called 
merger  and  consolidation  have  been  ultra 
vires,  contrary  to  law,  and  in  derogation  of 
tbe  manifest  and  inherent  rights  and  priyi- 
leges  of  the  plaintiff  Ida  T.  Spencer  as  a 
stockholder  in  said  corporation.  (8)  That,  if 
the  said  Raleigh  &  Gaston  Railroad  Company 
had  maintained  and  discharged  its  separate 
duties  as  a  corporation  created  and  existing 
under  the  laws  of  North  Carolina,  the  said 
stock  of  the  plaintiff  Ida,  T.  Spencer  would 
have  largely  increased  in  value,  and  would 
now  have  been  a  valuable  asset  of  said  plain- 
tiff, but  that  the,  said  Raleigh  &  Gaston  Rail- 
road Company  having  undertaken  to  pur- 
chase the  stock  of  other  corporations  and  op- 
erate the  same  as  a  so-called  holding  corpora- 
tion, having  issued  bonds  to  an  amount  at 
present  unknown  to  plaintiff,  having  assumed 
the  debts  of  many  other  corporations,  hav- 
ing indorsed  or  guarantied  bonds  of  other 
corporations,  having  assumed  the  burden  of 
extending  lines  of  railway  upon  its  own  cred- 
it, all  of  which  it  has  done,  and  done  many 
other  things  which  were  ultra  vires  and  de- 
structive of  plaintiff's  rights  in  the  premises 
as  one  of  its  stockholders,  the  said  stock  has 
been  prevented  from  receiving  the  dividends 
the  said  road  would  otherwise  have  earned; 
that  if  the  said  Raleigh  &  Gaston  Railroad 
Company  had  been  operated  as  a  separate 
and  distinct  corporation,  as  it  was  originally 
chartered,  and  as  it  was  intended  that  it 
should  be,  the  plaintiff's  stock  would  have 
produced  for  her  large  dividends  during  the 
past  few  years,  whereas,  owing  to  the  ille- 
gal and  destructive  acts  hereinbefore  men- 
tioned, ber  stock  has  produced  for  her  no  divi- 
dends whatsoever.  (9)  That  the  value  of 
plaintiff's  stock  is  not  measureable  in  any  de- 
gree by  its  present  market  value,  because  it 
has  none,  nor  by  its  antecedent  market  value, 
which  is  not  pertinent  to  this  controversy; 
that  the  effect  of  the  merger  and  consolida- 
tion has  been  to  completely  destroy  the  cor- 
porate existence  of  said  Raleigh  &  Gaston 
Railroad  Company,  in  so  far  as  the  ac- 
tors therein  could  affect  such  destruction, 
and  to  destroy  completely  the  value  of  the 
plaintiff's  said  stock,  both  commercially  and 
intrinsically.     (10)  That  the  said  Raleigh  Sc 


Gaston  Railroad  Company,  or  the  ofBoers 
thereof.  If  any  there  be,  or  the  officers  of  the 
Seaboard  Air  Line  Railway,  have  either  de- 
stroyed the  books,  records,  and  papers  of 
the  said  Raleigh  &  Gaston  Railroad  Com- 
pany, or  have  removed  them  beyond  the  lim- 
its of  the  state,  either  of  which  acts  is  con- 
trary to  law  and  in  derogation  of  the  rights 
in  the  premises  of  the  said  Ida  T.  Spencer 
as  a  stockholder  in  said  corporation.  (11) 
That  the  said  corporation,  the  said  Ral^h 
&  Gaston  Railroad  Company,  has  ceased  to 
act  under  and  in  pursuance  of  its  charter 
and  in  compliance  with  its  corporate  duty 
and  the  laws  of  North  Carolina  for  the  two 
years  last  past,  and  since  May  20,  1901;  that 
thereby  it  has  forfeited  its  charter,  under 
the  provisions  of  section  688  of  the  Code 
of  North  Carolina. 

"Wherefore  the  plaintiffs  demand  lodg- 
ment: (1)  That  the  defendants  the  Raleigh 
&  Gaston  Railroad  Company  and  the  Sea- 
board Air  Line  Railway  be  required  to  dis- 
close to  this  court  as  follows:  When  the  at- 
tempted merger  mentioned  in  this  complaint 
went  into  effect,  and  what  are  its  terms; 
what  relation  the  defendant  Raleigh  &  Gas- 
ton Railroad  Company  bore  and  now  bears  to 
said  merger;  what  have  been  the  annual  re- 
ceipts and  disbursements  of  the  said  Raleigh 
&  Gaston  Railroad  Company,  as  a  separate 
entity,  and  in  its  distinct  and  separate  cor- 
porate capacity,  from  January  1,  1901,  to  this 
date;  what  have  been  its  annual  net  profits 
during  said  period;  what  stock  of  other  com- 
panies it  has  acquired  or  attempted  to  ac- 
quire, what  .bonds  of  other  companies  it 
has  purchased  or  assumed  or  guarantied 
or  endorsed;  to  whom  It  sold  said  1,828 
shares  of  treasury  stock,  when,  and  at  what 
price;  to  what  uses  or  purposes  the  proceeds 
derived  from  the  sale  of  said  stock  were  ap- 
plied; what  disbursements  it  has  made  out 
of  the  funds  of  said  Raleigh  &  Gaston  Rail- 
road (Company,  or  otherwise,  to  effect  such 
merger  and  consolidation,  or  In  connection 
therewith  or  Incidental  thereto;  who  are  the 
present  corporate  officers  of  the  said  Raleigh 
&  'Gaston  Railroad  Company;  when  and 
where  the  stockholders  of  said  corporation 
held  their  last  annual  meeting,  and  what 
were  the  proceedings  of  such  meeting.  If 
any  such  meeting  was  held.  (2)  That  the 
defendant  the  Raleigh  &  Gaston  Railroad 
Company  be  required,  under  the  direction 
of  this  court,  to  render  an  accounting  of  all 
its  receipts  and  disbursements  since  January 
],  1901,  to  this  date,  as  a  separate  and  dis- 
tinct corporation.  (3)  That  the  alleged  mer- 
ger and  consolidation  of  the  said  Raleigh  & 
Gaston  Railroad  Company  with  other  cor- 
porations into  what  is  known  as  Seaboard 
Air  Line  Railway  be  declared  ultra  vires 
and  void  as  to  these  plaintiffs.  (4)  That  a 
receiver  be  appointed  for  said  Raleigh  & 
Gaston  Railroad  Company." 

At  the  session  of  1899,  pi.  127,  c.  84,  the 
Legislature  of  this  state  Incorporated  the 
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Richmond,  Petersburg  &  Carolina  Railroad 
Company*  a  Virginia  corporation,  and,  by  Tlr- 
tne  of  said  act,  declared  that  said  new  cor- 
poration should  succeed  to  all  of  tbe  rigbts, 
etc.,  of  tbe  Virginia  ft  Carolina  Railroad 
Company,  etc  By  tbe  provisions  of  an  act 
of  tbe  General  Assembly  of  Virginia  ap- 
proyed  January  12,  1900,  tbe  Richmond, 
Petersburg  ft  Carolina  Railroad  Company 
was  authorised,  upon  petition  filed  in  the 
circuit  court  of  Richmond,  to  change  its 
name,  etc.  The  said  railroad  company  duly 
filed  its  petition  In  said  court,  praying  that 
it  be  permitted  to  change  its  name  to  the 
Seaboard  Air  Line  Railway  Company,  and 
pursuant  to  said  petition  an  order  was  duly 
made  by  said  court  changing  the  name  of 
said  corporation  in  accordance  with  the  pray- 
er in  said  petition.  By  chapter  168,  p.  468, 
PrlTate  Laws  of  1001  of  North  Carolina,  the 
Seaboard  Air  Line  Railway  Company,  suc- 
cessor to  the  Richmond,  Petersburg  ft  Caro- 
lina Railroad  Company,  was  empowered  to 
exercise  in  this  state  all  of  the  powers,  etc., 
▼ested  in  the  Richmond,  Petersburg  ft  Caro- 
lina Railroad  Company  under  its  charter 
and  amendments  thereto,  etc.  It  was  also 
provided  that:  *'With  the  approval  of  two 
thirds  in  amount  of  its  stockholders  given  at 
any  annual  <h:  special  meeting  *  *  ^  it 
may  •  ^  ^  lease,  use,  operate,  consoli- 
date with  or  purchase  or  otherwise  acquire 
^  m  •  the  Seaboard  ft  Roanoke  Railroad 
Company,  or  any  railroad  or  transportation 
company  now  or  hereafter  incorporated," 
etc^  •••  •  •  and  from  time  to  time  it 
may  consolidate  its  capital  stock,  property 
•  •  ^  of  any  other  such  railroad  or  trans- 
portation company  upon  such  terms  as  may 
be  agreed  upon  by  the  respective  companies, 
power  being  hereby  granted  to  any  railroad 
or  transportation  company  or  companies  now 
or  hereafter  incorporated  by  or  under  any 
act  of  the  General  Assembly  of  the  state 
of  North  Carolina  with  the  approval  of  a  ma- 
jority In  amount  of  its  stockholders  respec- 
tively given  at  a  meeting  called  for  such 
purpose  or  at  which  all  of  the  shares  of 
capita]  stock  are  represented  in  person  or 
by  proxy  to  make  and  carry  out  such  con- 
tracts of  consolidation  or  lease,  sale  or  other 
mode  of  acquisition  or  disposition,"  etc 
Provision  is  made  setting  forth  the  terms 
of  such  contracts  of  lease,  sale,  etc.,  and  re- 
quiring that  a  copy  of  the  agreement  be 
filed  in  the  office  of  the  Secretary  of  State. 
The  statute  contains  the  following  proviso: 
"Any  stockholder  who  dissents  from  any 
such  consolidation  or  sale  may  within  sixty 
days  thereafter  apply  by  petition  to  the  su- 
perior court  of  Warren  county,  or  any  coun- 
ty In  this  state  of  which  the  dissenting 
stockholder  was  a  resident  at  the  time  of 
the  ratification  of  this  act,  to  determine  the 
value  of  his  stock  and  shall  be  entitled  to 
receive  from  said  consolidated  or  purchasing 
corporation  the  value  as  thus  determined  of 
such  stock  upon  transfer  thereof  to  the  new 


corporation;  such  value  shall  be  assessed  by 
a  jury  trial  if  the  same  be  requested  by  ei- 
ther party  and  if  the  owner  of  said  stock 
shall  be  a  non  resident  of  this  state  applica- 
tion may  be  made  to  United  States  courts 
having  Jurisdiction." 

The  following  notice  was  Issued:  "To  the 
Stockholders  of  Raleigh  and  Gaston  Rail- 
road: Notice  is  hereby  given  that  a  special 
general  meeting  of  the  stockholders  of  the 
above  named  Company  will  be  held  at  its 
office  in  the  City  of  Raleigh,  N.  C,  on  the 
2Dth  day  of  May,  1001,  at  9  o'clock  a.  m., 
for  the  purpose  of  taking  into  consideration 
Articles  of  Agreement  of  merger  and  con- 
solidation of  the  following  named  railroad 
companies:  Seaboard  Air  Line  Railway, 
The  Raleigh  and  Gaston  Railroad  Company 
[and  other  corporations  named],  heretofore 
entered  into  by  the  directors  of  said  respec- 
tive Companies,  and  at  which  meeting  a  vote 
by  ballot  will  be  taken  for  the  adoption  or 
rejectioa  of  said  agreement .  By  order  of  the 
Directors:   J.  M.  Sheerwood,  Secretary." 

The  plaintifir  filed  the  following  protest: 
"To  the  Stockholders  of  the  Raleigh  and 
Gaston  Railroad  Company  in  Session  at 
Raleigh,  May  20,  1001,  and  to  the  President 
and  Secretary  of  said  Company:  Mrs.  Ida 
T.  Spencer,  upon  whom  notice  was  served 
of  the  meeting  of  stockholders  of  the  Ral- 
eigh and  Gaston  Railroad  Co.,  on  May  20th, 
at  0  a.  m.,  in  Raleigh,  to  consider  articles 
of  agreement  of  merger  and  consoljdation 
of  a  number  of  Ry.  Companies,  to  wit,  the 
Seaboard  Air  Line  Ry.,  tbe  Raleigh  and 
Augusta  Air  Line  Ry.  Co.,  and  others,  ap- 
pears by  attorney  in  meeting  only  to  protest 
against  such  action,  and'does  hereby  protest 
against  the  consideration  of  said  agreement, 
or  of  the  adoption  of  the  same,  as  being  ultra 
vires,  and  injurious  to  and  in  derogation  of 
her  rights  as  a  stockholder. .  Respectfully, 
R.  P.  Spencer,  Attorney  In  Fact  for  Ida  T. 
Spencer:" 

Pursuant  to  said  notice  a  meeting  of  the 
stockholders  was  held  in  the  city  of  Raleigh, 
N.  C  on  May  20,  1901.  The  chairman  sub- 
mitted the  proposed  agreement  of  merger 
and  consolidation  which  had  been  duly  ex- 
ecuted by  the  other  corporations;  also  a 
certified  copy  of  the  resolutions  of  the  board 
of  directors  of  the  Raleigh  ft  Gaston  Rail- 
road Company  in  relation  thereto.  The  plaln- 
tlfl  thereupon  filed  tbe  protest  set  out  here- 
in. The  following  resolution  was  thereupon 
unanimously  adopted  by  a  .stock  vote  by 
ballot:  "Resolved,"  etc.,  "that  they  do  here- 
by approve  and  adopt  the  agreement  of 
merger  and  consolidation  between,"  etc.; 
naming  all  of  the  roads  entering  into  the 
merger  or  consolidation.  It  is  not  necessary 
to  set  out  the  terms  of  the  agreement,  as 
no  controversy  is  made  in  regard  thereto. 
The  contract  was  duly  executed  as  alleged 
in  the  complaint  His  honor  Upon  the  hear- 
ing rendered  the  following  judgment:  "In 
this  cause  the  plaintlfCs  move  the  court  for 
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an  order  compelling  the  defendant  the  Sea- 
board  Air  Line  Railway  Company  to  bring 
within  the  Jurisdiction  of  this  court  the 
records  and  books  of  the  Raleigh  &  Gaston 
Railroad  Ck>mpany,  and  to  permit  plalntifto 
to  Inspect  the  same.  At  the  same  time  the 
defendants  move  the  court  to  dismiss  the 
action,  and  demur  ore  tenus  to  the  complaint, 
because  no  cause  of  action  is  stated  which 
plaintiffs  can  maintain,  and  that  upon  the 
pleadings  the  action  cannot  be  sustained. 
The  court  is  of  opinion  that  under  the  pro- 
visions of  the  act  of  the  General  Assembly 
ratified  February  27,  1901  (chapter  168,  p. 
463,  Priv.  Laws  1901),  and  the  other  acts 
pleaded  and  referred  to  in  the  answer,  the 
only  remedy  the  plaintiffs  have  is  given  by 
said  chapter  168,  vi2.,  sue  for  the  value  of 
their  stock  at  time  of  the  consolidation,  with 
interest  thereon.  The  defendants  having 
consented  thereto,  the  plaintiffs  may.  If  de- 
sired, file  within  thirty  days  an  amended 
or  new  complaint  for  the  purpose  of  recover- 
ing the  value  of  their  stock,  and  having  the 
value  assessed  in  the  manner  pointed  out 
in  said  act  After  such*  complaint  is  filed 
it  will  be  competent  to  require  the  produc- 
tion of  such  books,  records,  etc.,  of  the 
Raleigh  &  Gaston  (Company  as  tend  to  show 
such  value.  If  the  plaintiffs  shall  elect  not 
to  file  such  amended  complaint  to  recover 
the  value  of  their  stock,  then  the  court  ad- 
Judges  that  this  action  must  be  dismissed, 
and  defendants  go  without  day  and  recover 
costs."'  From  which  Judgment  the  plaintiffs 
appealed. 

Busbee  &  Busbee,  for  appellants.  Day  & 
Bell,  T.  B.  Womack,  Shepherd  &  Shepherd, 
and  Murray  Allen,  for  appellee. 

CONNOR,  J.  (after  stating  the  case).  The 
plaintiff  attacks  the  validity  of  the  contract 
of  consolidation  or  merger  whereby  the  Ral- 
eigh &  Gaston  Railroad  Company,  together 
with  a  number  of  other  companies  owning 
and  controlling  connecting  lines,  became  a 
part  of  the  Seaboard  Air  Line  System,  upon 
several  grounds,  which  it  will  be  convenient 
to  consider  in  the  order  in  which  they  are 
discussed  in  the  very  excellent  brief  of  her 
counsel.  It  is,  of  course,  conceded  that  as 
the  cauae  was  disposed  of  by  his  honor  in 
the  superior  court;  and  is  before  us,  upon  a 
motion  to  dismiss  as  upon  a  demurrer  ore 
tenus,  every  allegation  made  in  the  com- 
plaint, with  such  construction  thereof  as  Is 
most  favorable  po  the  plaintiff,  must  be  taken 
as  true.  This,  of  course,  is  so  for  the  pur- 
pose of  drawing  the  legal  conclusions  there- 
from. The  plaintiff  says  that  certain  acts  of 
the  defendant  are  ultra  vires.  This  is  a  con- 
clusion of  law  to  be  drawn  from  the  facta 
stated.  It  is  also  to  be  noted  that  although 
the  complaint  makes  no  reference  to  the  sev- 
eral statutes  enacted  by  the  General  Assem- 
bly, which,  being  private  acta,  do  not  come 
under  our  cognizance  unless  referred  to  and 
veOf  his  honor's  Judgment  expressly  re- 


fers to  at  least  one  of  them,  and.  In  the  ar- 
gument before  us,  counsel  treated  them  as 
being  properly  before  ns.  The  plaintiff  says 
that  a  careful  analysis  of  chapter  168,  p.  463, 
Priv.  Laws  1901,  fails  to  show  that  any  au- 
thority is  conferred  upon  the  Seaboard  Air 
Line  Railroad  Company  to  consolidate* 
merge  with,  or  purchase  from  any  other  rail- 
road than  the  Seaboard  &  Roanoke  Railroad 
Company;  that  the  statute  conferring  such 
extraordinary  power  upon  railroad  corpora- 
tions should  be  clear  and  explicit,  leaving 
nothing  to  construction  or  doubt  Why  that 
single  corporation  should  have  been  named, 
in  conferring  the  power,  and  other  railroad 
companies  referred  to  in  general  terms,  does 
not  very  clearly  appear.  We  think,  however, 
that,  by  a  fair  and  reasonable  interpretation 
of  the  language  of  the  act,  the  Raleigh  & 
Gaston  Railroad  Company  is  included  among 
those  companies  with  which  the  Seaboard 
Air  Line  Company  is  empowered  to  consoli- 
date— "and  any  railroad  or  transportation 
company  now  or  hereafter  incorporated  by 
the  laws  of  the  United  States  or  any  of  the 
states  thereof."  In  conferring  power  upon 
other  companies  to  consolidate,  the  language 
is  equally  comprehensive  —  "power  being 
hereby  granted  to  any  railroad  or  transporta- 
tion company  or  companies  now  or  hereafter 
incorporated  by  or  under  any  act  or  acts  of 
the  General  Assembly  of  the  state  of  North 
Carolina,"  etc.  The  Raleigh  &  Gaston  Rail- 
road Company  certainly  comes  within  this 
classification.  It  would  seem  to  follow  that 
the  other  provisions  of  the  act,  unless  other- 
wise expressed,  must  be  construed  as  refer- 
ring to  all  companies  thus  included  in  the 
class  upon  which  the  power  Is  conferred  to 
consolidate.  Any  other  construction  would 
render  nugatory  the  power  conferred. 

The  plaintiff  next  insists  that  no  coQSoli- 
dation  can  take  place  unless  the  power  to  so 
consolidate  is  expressly  conferred  upon  both 
consolidating  corporatioqa.  This  proposition 
is  sustained  by  the  authorities  cited.  'The 
reasons  therefor  are  manifest.  10  Cyc.  293. 
We  tliink  that  such  power  is  conferred  up- 
on both  corporations.  Chapter  168^  p.  463,  8 
1,  Priv.  Laws  1901,  expressly  confers  upon 
the  Seaboard  Air  Line  Railroad  Company  the 
power,  "with  the  approval  of  two  thirds  in 
amount  of  its  stockholders,"  etc.,  '*to  lease, 
operate,  consolidate  with  or  otherwise  ac- 
quire," etc.  As  we  have  seen,  the  power  is 
conferred  upon  the  Raleigh  &  Gaston  Rail- 
road Company  to  enter  into  the  contract  o£ 
consolidation,  etc.  The  evident  purpose  of 
the  Legislature  was  to  enable  the  Seaboard 
Air  Line  Railway  to  form,  by  consolidation, 
merger,  or  purchase,  a  system  of  transporta- 
tion through  the  state^  connecting  with  rail- 
roads in  Virginia  and  South  Carolina.  The 
legislation  in  this  state,  together  with  that 
in  Virginia,  in  regard  to  the  Seaboard  Air 
Line  Company,  which  is  expressly  referred 
to  in  the  preamble  to  chapter  34,  p.  127, 
Laws  1899,  and  chapter  168^  p.  468,  Laws 
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1901,  shows  this  to  be  the  purpose  and  scope  ] 
of  the  sereral  statutes.  This  being  ascer^ 
tained,  the  principle  by  which  we  should  be 
ITuided  in  Interpreting  the  statute  is  thns 
stated:  ^'Birery  statute  Is  to  be  construed 
with  reference  to  Its  Intended  scope  and  the 
purpose  of  the  Legislature  in  enacting  it; 
and  where  language  used  is  ambiguous,  or 
admits  of  more  than  one  meaning,  it  is  to 
be  taken  in  such  a  aense  as  will  conform  to 
tbe  scope  of  the  act  and  carry  out  the  pur- 
pose of  the  statute."  Black  on  Interpreta- 
tion of  Laws,  66;  Endlich,  78.  It  is  settled 
that  the  power  to  consolidate  may  be  con- 
ferred either  In  the  charter,  or  by  a  general 
enabling  act.    10  Gyc.  289. 

The  plaintiff  next  contends  that,  assuming 
tbat  the  statute  confers  the  power  upon  the 
Raleigh  &  Gaston  Railroad  to  consolidate, 
such  power  can  be  exercised  only  by  the 
unanimous  consent  of  the  stockholders;  that 
a  dissenting  stockholder  cannot  be  compelled 
to  surrender  his  stock  in  the  corporation, 
and  accept  in  lieu  thereof  stock  in  another 
company;  that  unless  such  power  is  confer^ 
red  upon  the  majority  of  the  stockholders  in 
tbe  charter,  or  by  amendment  thereto  made 
before  the  subscription  of  the  dissenting 
stockholder,  an  act  of  the  Legislature  con- 
ferring such  power  would  be  invalid,  as  im- 
pairing the  obligation  of  the  contract  be- 
tween the  stockholders.  This  proposition  is 
amply  sustained  upon  principle  and  authori- 
ty. The  Supreme  Court  of  the  United  States, 
tn  Clearwater  v.  Meredith,  68  U.  S.  25,  17  L. 
Kd.  604,  discussing  a  statute  permitting  a 
consolidation  of  several  railroad  companies, 
says:  'The  power  of  the  Legislature  to  con- 
fer such  authority  cannot  be  questioned,  and, 
without  the  authority,  railroad  corporations 
organised  separately  could  not  merge  and  | 
consolidate  their  interests.  But  in  confer- 
ring the  authority  the  Legislature  never  in- 
tended to  compel  a  dissenting  stockholder  to 
transfer  his  Interest  because  a  majority  of 
the  stockholders  consented  to  the  consolida- 
tion. Even  if  the  Legislature  had  manifest- 
ed an  obvious  purpose  to  do  so,  the  act  would 
liave  been  illegal,  for  it  would  have  impaired 
the  obligation  of  a  contract  •  •  •  When 
any  person  takes  stock  in  a  railroad  corpo- 
ration, he  has  entered  into  a  contract  with 
the  company  that  his  interest  shall  be  sub- 
ject to  the  direction  and  control  of  the  prop- 
er authorities  of  the  corporation  to  accom- 
plish the  object  for  which  the  company  was 
organized.  He  does  not  agree  that  the  im- 
provement to  which  he  subscribed  should  be 
changed  in  its  purpose  and  character,  at  the 
will  and  pleasure  of  a  majority  of  tbe  stock- 
holders, so  that  new  responsibilities,  and,  it 
may  be,  new  hazards,  are  added  to  the  orig- 
inal undertaking.  He  may  be  very  willing 
to  embark  in  one  enterprise,  and  unwilling 
to  engager  in  another — to  assist  in  building 
a  short-line  railway,  and  averse  to  risking 
his  money  in  one  having  a  longer  line  of 
transit"     Botts  ▼.  Turnpike  Co.  (Ky.)  10  S. 


W.  134.  2  L.  R.  A.  594;  McCray  v.  R.  Co.,  « 
Ind.  858.  The  defendant,  conceding  this  to 
be  the  law,  says  that  the'  statute  conferring 
the  power  upon  the  several  railroad  compa- 
nies consolidating  expressly  provides  for  pay- 
ing the  dissenting  stockholder  the  full  val- 
ue of  his  stock  at  the  time  of  the  consolida- 
tion. This  provision  can  only  be  sustained 
by  Invoking  the  right  of  eminent  domain, 
and  condemning  ihe  stock  for  a  public  use 
by  making  compensation  therefor.  The 
plaintiff  contends  tha^  at  the  date  of  the 
charter  of  the  Raleigh  A  Gaston  Railroad 
Company  (1835),  no  power  to  amend  char- 
ters of  corporations  was  reserved  by  the  Con- 
stitution of  this  state,  and  that,  under  the 
decisions  of  this  court,  they  come  within  the 
protection  of  the  doctrine  of  the  Dartmouth 
College  Case;  that  all  of  the  stock  was  is- 
sued prior  to  the  adoption  of  the  Constitu- 
tion of  1868,  by  which  such  power  was  re- 
served. He  also  says  that  no  general  stat- 
ute was  in  force  in  this  state  authorizing 
such  consolidation.  This  contention  is  un- 
doubtedly correct  It  will  be  noted,  howev- 
er, that  chapter  168,  p.  463,  Laws  1001,  does 
not  undertake  to  amend  the  charter  of  the 
company,  or  to  do  more  than  empower  a  ma- 
jority of  the  stockholders  to  consolidate  with 
the  other  companies.  It  Is  an  enabling  act, 
and  imposes  no  duty  or  obligation  upon  the 
corporation  or  its  stockholders.  It  must  be 
conceded,  also,  that  the  act  of  the  majority 
of  the  stockholders  does  not  change  the  re- 
lation of  the  plaintiff  towards  the  corpora- 
tion. The  Legislature,  in  tlie  exercise  of  Its 
power,  confers  upon  the  majority  of  the 
stockholders  the  power  to  consolidate  with 
the  other  constituent  companies,  and  accept 
in  consideration  therefor  such  number  of 
shares  in  the  new  or  consolidated  corpora- 
tion as  may  be  agreed  upon*  This  can  be 
done  only  with  the  consent  of  the  Legisla- 
ture. The  Legislature,  having  decided  that 
such  consolidation  was  promotive  of  the  pub- 
lic welfare,  recognized  that  it  had  no  power 
to  compel  a  dissenting  stockholder  to  accept 
stock  In  the  new  corporation.  Therefore,  in 
the  exercise  of  the  right  of  eminent  domain, 
it  empowers  the  corporation  to  condemn  the 
stock  of  such  dissenting  stockholder  when 
It  cannot  otherwise  be  acquired.  This  pow- 
er is  entirely  distinct  from  the  power  to 
amend  the  charter.  The  right  of  eminent 
domain  which  resides  in  the  state  is  defined 
to  be  *'the  rightful  authority  which  exists 
in  every  sovereignty  to  control  and  regulate 
those  rights  of  a  public  nature  which  pertain 
to  its  citizens  in  common,  and  to  appropri- 
ate and  control  individual  property  for  the 
public  benefit  as  the  public  safety,  necessltyt 
convenience,  or  welfare  may  demand."  Coo- 
ley,  Const  Lim.  624;  1  Lewis  on  Bm.  Do- 
main, 1;  10  Am.  A  Eng.  Bnc.  1048.  This 
right  or  power  is  said  to  have  originated  in 
state  necessity,  and  is  inherent  in  sovereign- 
ty, and  inseparable  from  It  It  is  a  part  of 
the  sovereign  power  of  every  state.     Id.; 
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Railroad  Oo.  v.  Davis,  19  N.  C.  451.  Whep 
the  state  incorporated  the  Raleigh  &  Gaston 
Railroad  Company/  a  contract  was  entered 
Into  with  the  corporation,  the  obligation  of 
which  could  not  be  Impaired.  The  state  did 
not.  In  respect  to  the  property  of  the  corpo- 
ration or  its  shareholders,  divest  Itself  of,  or 
In  any  degree  impair,  its  right  of  eminent  do- 
main. The  liOgislature  could  not  divest  it- 
self of  a  power  so  essential  to  the  Integrity 
of  the  state.  Mr.  Justice  Daniel,  In  West 
River  Bridge  Co.  v.  Dix,  47  U.  S.  631,  12  L. 
Ed.  585,  says:  "No  state,  It  ia  declared,  shall 
pass  any  law  impairing  the  obligation  of  con- 
tracts; yet,  with  this  concession  constantly 
yielded,  it  cannot  be  justly  disputed  that  In 
every  political  sovereign  community  there  in- 
heres necessarily  the  right  and  the  duty  of 
protecting  and  promoting  the  interests  and 
welfare  of  the  community  at  large.  This 
power  and  this  duty  are  to  be  exerted  not 
only  in  the  highest  acts  of  sovereignty  and 
In  the  external  relations  of  the  government; 
they  reach  and  comprehend  likewise  the  in- 
terior polity  and  relations  of  social  life, 
which  should  be  regulated  with  reference  to 
the  advantage  of  the  whole  society.  This 
power  denominated  the  'eminent. donoialn*  of 
the  state  is«  as  its  name  imports,  paramount 
to  all  private  rights  vested  under  the  govern- 
ment, and  these  last  are  held  in  subordina- 
tion to  this  power,  and  must  yield  in  every 
instance  to  its  proper  exercise.  •  •  •  A 
correct  view  of  this  matter  must  demon- 
strate, moreover,  that  the  right  of  eminent 
domain  ib  no  wise  interferes  with  the  invi- 
olability of  contracts;  that  the  most  sancti- 
monious regard  for  the  one  is  perfectly  con- 
sistent with  the  possession  and  exercise  of 
the  other."  10  Am.  &  Bng.  Enc.  1050.  'The 
Legislature  has  the  power  to  authorize  the 
consolidation  of  railroad  and  other  quasi 
public  corporations,  without  the  unanimous 
consent  of  their  stockholders,  when  it  makes 
provision  for  appraising  and  paying  for  the 
stock  of  dissenting  stockholders.  This  pow- 
er is  entirely  unaffected  by  the  constitution-  | 
al  prohibition  against  impairing  the  obliga- 
tion of  contracts,  and  is  based  upon  the  sov- 
ereign power  of  eminent  domain.  Corporate 
shares,  as  well  as  other  property,  are  subject 
to  the  paramount  necessities  of  the  state  for 
the  promotion  of  public  Interests."  Noyes  on 
Intercorporate  Bel.  51;  Black  v.  Delaware 
Canal  Co.,  24  N.  J.  Bq.  469.  "In  this  busy 
age  of  restless  activity  and  enterprise,  when 
the  brain  of  man  Is  exhausting  Itself  in  his 
struggle  with  time  and  space,  the  two  forces 
that  most  oppose  his  progress,  the  taking  of 
private  stock  in  such  corporations  to  advance 
any  of  the  puri>oses  above  indicated  must  be 
regarded  as  the  taking  of  it  for  public  bene- 
fit There  can  be  no  doubt  that  a  railroad 
company  may  be  empowered  to  extend  their 
road  beyond  the  point  to  which  it  was  built 
under  the  original  grant,  if  proper  compensa- 
tion is  provided  for  stockholders  who  may 
resist  it;  and  I  can  see  no  difference,  in  prin- 


ciple, whether  the  original  company,  in  order 
to  secure  a  through  route  under  one  manage- 
ment, is  authorized  to  take  the  lands  of  Indi- 
viduals, or  to  take  the  property  which  indi- 
viduals have  in  the  stock  of  an  existing  road. 
In  the  first  case,  for  the  purpose  of  estab- 
lishing a  through  route,  one  kind  of  private 
property,  to  wit,  the  lands  of  individuals,  are 
taken  by  the  corporation;  in  another  case 
another  kind  of  property,  to  vHt,  the  shares 
of  stock  of  individuals  in  an  existing  com- 
pany, are  authorized  to  be  condemned. 
*  *  *  The  same  rule  applies  to  both  cas- 
es, unless  property  in  stock  can  claim  a  su- 
perior right  to  protection.  This,  with  all  oth- 
er private  right,  is  held  under  the  dominant 
right  of  eminent  domain." 

In  a  very  able  opinion  by  Bigelow,  J^  in 
Central  Bridge  Corp.  v.  Lowell,  4  Gray,  at 
page  481,  it  is  said:  "Nor  is  the  principle 
thus  recognized  any  violation  of  Justice  or 
sound  policy,  nor  does  it  in  any  degree  tend 
to  Impair  the  obligation  or  infringe  upon 
the  sanctity  of  contracts.  It  rests  on  the 
basis  that  public  convenience  and  necessity 
are  of  paramount  Importance  and  obligation, 
to  which,  when  duly  ascertained  and  de- 
clared by  the  sovereign  authority,  all  minor 
considerations  and  private  rights  and  inter- 
ests must  be  held  in  a  measure,  and  to  a 
certain  extent,  subordinate.  By  the  grant 
of  a  franchise  to  individuals  for  one  pub- 
lic purpose,  the  Legislature  do  not  forever 
debar  themselves  from  giving  to  others  new 
and  paramount  rights  and  privileges  when 
required  by  public  exigencies,  although  it 
may  be  necessary,  in  the  exercise  of  such 
rights  and  privileges,  to  take  and  appro- 
priate a  franchise  previously  granted.  If 
such  were  the  rule,  great  public  improve- 
ments  rendered  necessary  by  the  increasing 
wants  of  society  in  the  development  of  civil- 
ization and  the  progress  of  the  arts  might 
be  prevented  by  legislative  grants  which 
were  v^se  and  expedient  in  their  time,  but 
which  the  public  necessities  have  outgrown 
and  rendered  obsolete.  The  only  true  rule 
of  policy,  as  well  as  of  law,  is  that  a  grant 
for  one  public  purpose  must  yield  to  another 
more  urgent  and  Important,  and  this  can  be 
effected  without  any  infringement  on  the 
constitutional  rights  of  the  subject  If  in 
such  cases  suitable  and  adequate  provision 
is  made  by  the  Legislature  for  the  compen- 
sation of  those  whose  property  or  franchise 
is  acquired,  there  is  no  violation  of  public 
faith  or  private  right  The  obligation  creat- 
ed by  the  original  charter  is  thereby  rec- 
ognized." We  have  in  the  history  of  the 
Raleigh  A  Gaston  Railroad  Company,  a 
striking  Ulustration  of  the  operation  of  the 
principle  so  clearly  stated  by  Justice  Bige- 
low. 

The  right  to  take  private  property  by  con« 
demnatlon  proceeding  for  the  purpose  of 
constructing  a  railroad  was  first  asserted, 
recognized,  and  enforced  by  this  court  in 
R.  &.  G.  R.  Co.  V.  Davis,  19  N.  0.  450.    Rnf- 
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fln,  G.  J.,  wrote  for  a  unanimous  court  an 
able  and  exhaustive  opinion,  tracing  the 
power  to  its  source,  and  giving  It  the  ap- 
plication asserted  by  the  defendant  in  this 
case.  This  opinion  has  always  been  cited 
and  approved  in  this  court  as  settling  the 
law  in  this  state.  The  same  public  con- 
venience or  necessity  which  would  have 
Justified  taking  the  land  of  the  citizen  to 
open  and  construct  a  highway  to  meet  the 
needs  of  the  public  in  1800  was  involved  for 
taking  the  same  land  to  meet  the  needs  as 
they  existed  in  1836  to  construct  a  railroad. 
The  advancing  needs  and  changed  conditions 
in  regard  to  transportation  and  travel  are 
deemed  by  the  Legislature  to  demand  the 
formation  of  a  great  trunk  line  or  inter- 
state system  of  railroad  in  1901.  If  the 
Seaboard  Air  Line  Company  had,  instead  of 
consolidating  with  the  Raleigh  &  Gaston 
Railroad  Company,  constructed  a  separate 
line  or  track  from  Ridgeway  to  Raleigh, 
every  foot  of  land  on  the  route  necessary 
therefor  could  have  been  condemned  for  that 
purpose.  We  can  see  no  reason  why,  in  the 
exercise  of  the  same  inherent  sovereign 
power,  the  Legislature  may  not  empower 
the  corporation  to  condemn  the  plaintifTs 
stock.  Whether  the  power  is  in  this  re- 
spect wisely  conferred  or  exercised  is  be- 
yond our  province  to  say.  This  is  a  ques- 
tion for  the  decision  of  the  Legislature.  We 
have  examined  with  care  all  of  the  authori- 
ties cited  by  the  piaintliir*s  counsel.  In  those 
cases  where  the  consolidating  acts  are  de- 
clared invalid,  no  provision  is  made  for  as- 
sessing the  value  and  paying  for.  the  dis- 
senting stock.  We  find  no  more  difficulty  in 
holding  that  the  condemnation  of  plain- 
tiff's stock  is  for  a  public  use  than  did  Ruf- 
fln,  Q  J.,  and  his  learned  associates,  in 
finding  that  the  railroad  was  originally  con- 
structed for  such  use.  Clark  &  Marshall  on 
Private  Corp.  1051;  N.  C.  R.  Co.  v.  C.  C.  R. 
Co.,  83  N.  C.  480.  We  are  of  the  opinion  that 
the  Legislature  had  the  power  to  confer  on 
the  corporation  the  right  to  condemn  the 
dissenting  stock,  and  that,  upon  a  reasonable 
interpretation  of  the  statute,  it  has  done  so. 
We  find  no  vaUd  objection  to  the  mode  pre- 
scribed for  ascertaining  the  value  of  the 
stock.  It  is  expressly  provided  that  the 
value  so  assessed  must  be  paid  before  the 
stock  is  transferred.  It  would  seem  that  the 
mode  prescribed  is  exclusive  and  must  be 
pursued.  Railroad  v.  McCaskill,  94  N.  C. 
751.  It  seems  to  us  to  be  the  only  practi- 
cable remedy. 

The  mode  of  trial  is  free  from  any  reason- 
able objection. 

There  is  another  view  of  this  case  pre- 
sented by  the  defendant's  brief  which  we 
think  fatal  to  plaintiff's  action.  The  board 
of  direotors  of  the  Raleigh  &  Gaston  Rail- 
road Company  on  April  29,  1901,  met  and 
adopted  a  resolution  reciting  that  the  con- 
solidation would  greatly  facilitate  the  busi- 


ness and  promote  the  interests  of  the  com- 
pany, etc.  Thereupon  a  meeting  of  the 
stockholders  was  duly  called,  and  May  20, 
1901,  fixed  as  the  day  for  such  meeting. 
Notice  thereof  was  duly  served  on  the  plain- 
tiff, and  she  filed  her  protest,  setting  forth 
that  notice  of  the  meeting  and  the  purpose 
thereof  had  been  served  on  her.  At  the 
meeting  she  appeared  by  her  attorney  and 
entered  her  protest.  The  tellers  reported 
that  all  of  the  stock  (14,988  shares)  repre- 
sented voted  for  the  consolidation.  It  ap- 
pears that  the  consolidation  was  entered  into 
by  eight  separate  railroad  companies,  trav- 
ersing hundreds  of  miles,  and  representing 
millions  of  dollars  of  capital.  The  consoli- 
dation became  operative  at  once,  and  new 
stock,  common  and  preferred,  to  the  amount 
of  $100,000,000,  together  with  bonds  secured 
by  mortgage  to  the  amount  of  many  million 
dollars,  were  authorized  to  be  issued  and 
executed.  It  is  a  matter  of  general  and 
public  information,  and  known  to  the  court 
by  records  before  us  at  each  term,  the  pub- 
lished reports  of  the  Corporation  Commis- 
sion, and  other  public  and  official  sources, 
that  the  consolidation  of  the  roads  forming 
the  Seaboard  Air  Line  System  has  become 
an  accomplished  fact;  that  vast  private  in- 
terests are  involved,  and  public  duties  as- 
sumed. The  plaintiff,  instead  of  asserting 
her  rights  promptly  by  an  appeal  to  the  pre- 
ventite  Jurisdiction  of  the  court,  waits  more 
than  two  years  before  Invoking  the  equi- 
table power  of  the  court  to  declare  invalid 
and  set  aside  the  consolidation.  It  is  not 
to  be  understood  that  the  courts  will  refuse 
to  protect  the  rights  of  a  single  stockholder, 
if  Invaded  by  the  majority,  however  large, 
or  refuse  relief  against  aggression  of  con- 
solidated capital,  however  powerful.  The 
chancellor  originally  took  Jurisdiction  in 
many  cases  because'  of  the  inability  of  the 
complainant  to  maintain  his  suit  at  law  with 
his  adversary,  because  of  his  great  power  and 
large  number  of  retainers.  The  question  is 
not  whether  the  plaintiff  is  without  remedy, 
but,  rather,  whether  the  law  has  given  to 
her  an  adequate  remedy  otherwise  than  by 
the  exercise  of  the  extraordinary  power 
vested  in  the  court  She  demands  that  the 
court  declare  the  charter  of  the  Raleigh  & 
Gaston  Railroad  Company  forfeited;  that 
the  merger  and  consolidation  be  declared 
void  as  to  her;  that  a  receiver  be  appointed, 
etc.;  that  an  accounting  be  had  of  the  re- 
ceipts of  the  company  since  the  merger  etc. 
It  is  an  elementary  principle  of  equity  Juris- 
prudence that  relief  Is  granted  to  the  vigi- 
lant, and  will  be  refused  when  there  has 
been  unreasonable  delay,  amounting  to 
laches.  This  is  especially  true  where  val« 
uable  rights  have  been  acquired  by  inno- 
cent persons.  This  familiar  principle  was 
announced  and  enforced  by  this  court  in 
Pender  v.  Pittman,  84  N.  O.  372;  Smith,  a 
J.,    saying,   "But   this   equity   ought   to   bs 
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promptly  asserte<l,  and  not  deferred  until 
by  a  sale  other  Interests  may  intervene  ren- 
dering It  Inequitable,  if  practicable,  to  re- 
verse what  has  been  done,  and  restore  mat- 
ters to  their  former  condition."  In  that 
case  It  was  held  "that  an  Injunction  against 
carrying  out  a  contract  of  sale  made  under 
a  power  contained  in  a  mortgage  will  not 
be  granted  when  the  relief  to  which  the 
plaintiff  considers  himself  entitled  is  not 
sought  until  the  sale  has  been  made  and 
the  rights  of  a  purchaser  have  intervened." 
Hr.  Noyes  says:  "Acquiescence  for  an  ex- 
tended period,  during  which  time  the  Inter- 
ests of  third  parties  have  Intervened,  may 
Itself  constitute  laches,  and  prevent  a  stock- 
holder from  attacking  a  consolidation  even 
on  the  ground  of  fraud."  Intercorporate  Bel. 
49.  The  authorities  upon  this  subject  are 
uniform  and  abundant  As  was  said  by  Sir 
John  Bomilly,  Master  of  the  Bolls:  "Share- 
holders cannot  He  by,  sanctioning,  or  by  their 
silence  at  least  acquiescing  in,  an  arrange- 
ment which  is  ultra  vires  of  the  company  to 
which  they  belong,  watching  the  result;  if 
it  be  favorable  and  profitable  to  themselves, 
abide  by  It  and  insist  on  its  validity,  but.  If 
it  prove  unfavorable  and  disastrous,  then  to 
institute  proceedings  to  set  it  aside."  Greg- 
ory V.  Patchett,  33  Beav.  595.  The  propo- 
sition is  tersely  stated  by  Van  Fleet,  V.  0., 
In  Babe  v.  Dunlap,  61  N.  J.  Eq.  48,  25  Atl. 
959:  "If  he  wants  protection  against  an 
ultra  vires  act,  he  must  ask  for  it  with  suf- 
ficient promptness  to  enable  the  court  to  do 
justice  to  him  without  doing  injustice  to 
others."  McVicker  v.  Boss,  55  Barb.  247; 
Watts'  Appeal,  78  Pa.  870;  Kent  v.  Mining 
Co.,  78  N.  Y.  159. 

We  think  that.  In  any  view  of  the  case, 
the  plaintiff  Is  not  entitled  to  the  extraordi- 
nary relief  demanded.  We  are  at  a  loss  to 
see  how  It  la  practicable  to  preserve  the 
status  of  the  corporation  as  she  suggests 
for  her  benefit  We  notice  that  the  defend- 
ant. In  its  answer,  says  that  notwithstand- 
ing the  failure  of  the  plaintiff  to  proceed  to 
have  the  value  of  her  stock  ascertained 
within  the  time  and  by  the  method  pre- 
scribed by  chapter  168,  p.  463,  Laws  1901, 
it  la  now  willing  to  pay  her  the  value  there- 
of. His  honor  granted  to  the  plaintiff,  with 
the  assent  of  the  defendant,  the  right  to 
amend  her  complaint  and  have  the  value 
of  her  stock  ascertained.  He  also  directs 
upon  the  trial  of  that  issue  that  the  books 
of  the  corporation  be  produced,  etc.  We 
think  that  the  order  of  his  honor  fully  pro- 
tects the  rights  of  the  plaintiff.  She  will 
have  30  days  from  the  next  term  of  the  su- 
perior court  to  amend  her  complaint  and 
proceed  to  have  the  value  of  lier  stock  as- 
certained, and  judgment  rendered  therefor. 

Upon  a  full  and  careful  consideration  of 
the  record,  the  agreement  of  counsel,  and 
the  authorities,  we  find  no  error  in  the  judg- 
ment of  his  honor.  Let  it  be  so  certified. 
No  error. 


DOUGLAS,  J.  (dissenting).  I  wished  to 
express  my  views  more  fully  upon  this  case, 
but  circmnstances  which  I  regret  confine  me 
to  a  few  llne&  I  do  not  see  how  the  right  of 
eminent  domain,  one  of  the  sovereign  powers 
of  the  state,  can  be  Invoked  in  favor  of  rail- 
road consolidation,  where  not  a  foot  of  addi- 
tional road  is  built,  and  nothing  is  added  to 
the  public  convenience.  Private  property  can 
be  taken  only  for  a  public  use.  What  use 
can  the  public  make  of  the  private  stock  of 
a  corporation,  aside  f^om  its  roadbed  and 
other  material  property,  which  are  already 
devoted  to  the  use  of  the  public?  Is  it  not 
establishing  a  dangerous  principle  to  permit 
the  consolidation  of  railroads  without  the 
consent  of  their  minority  stockholders — dan- 
gerous not  only  to  private  rights,  but  equally 
so  to  the  great  economic  principle  of  railroad 
competition,  in  which  the  public  is  so  vitally 
interested? 

(m  N.  C.  ISB) 

HALL  V.  MISENHEIMEB.      ' 

(Supreme  Ck>urt  of  North  CJarolina.    Dec.  18, 

1904.) 

VENDOR  AND  PUBCHASBB— STATUTE  OF  FRAUDS 
— MBMOBANDUU  OF  8ALB--eUFFI0IENCT  OF 
810  NATURE— NECESSITY  OF  EXECUTION  BT 
VENDEE— EXPBBSSION  OF  PRICE— NBOBSSITT. 

LA  receipt  by  the  vendor  of  land,  reciting 
that  the  vendee — naming  him — had  made  a  pay- 
ment, the  receipt  having  been  drawn  at  the  in- 
stance of  the  vendee,  was  sufficiently  signed 
by  the  vendee  to  bind  him  under  the  statute  of 
frauds. 

2.  Under  Code,  I  1554,  requiring  a  contract 
to  sell  land,  or  some  note  or  memorandum  there- 
of, to  be  put  in  writing  and  signed  by  the  par^ 
to  be  charged  therewith,  the  vendee  cannot  be 
held  unless  he  has  signed  the  required  memo- 
randum. 

3.  The  doctrine  that  part  performance  of  a 
sale  of  land  takes  it  from  within  the  statute  of 
frauds  is  not  recognized. 

4.  Code,  S  1554,  requires  a  contract  to  sell 
land,  or  some  note  or  memorandum  thereof,  to 
be  put  in  writing  and  signed  by  the  party  to 
be  charged  therewith.  Held^  that  a  memoran- 
dum of  a  contract  for  the  sale  of  land  is  not 
good  as  against  the  vendee  unless  it  shows  the 
price  to  be  paid. 

Appeal  from  Superior  Court,  Rowan  Coun- 
ty; Justice,  Judge. 

Action  by  J.  A.  Hall  against  M.  J.  Misen- 
helmer.  From  a  Judgment  in  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

This  is  an  action  by  the  vendor  against 
the  vendee  for  the  specific  performance  of  a 
contract  to  convey  land,  or,  stating  it  in  an- 
other way,  to  recover  the  price  agreed  to  be 
paid  tor  the  land.  The  plaintifiF  testified  that 
he  agreed  to  sell  the  land  to  the  defendant 
for  $1,200,  and  the  defendant,  on  the  other 
hand,  agreed  to  buy  it  at  that  price.  That 
afterwards  defendant  presented  to  him  a  pa- 
per, and  said:  •*The  price  Is  very  high,  but 
I  will  take  the  land.  Here  Is  a  receipt  that 
I  have  prepared;  you  sign  it  now,  and  I  will 
pay  you  five  dollars" — and  the  latter  signed 

ITS.  Bm  Frauds,  Statuttof,  voL  21^  G«nt  Dig.  | 
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tbe  receipt,  which  1b  as  follows:  ''Saltebnrj* 
N.  O.  Jan,  18»  1904.  Beceived  from  M.  J. 
MiBenheimer  five  dolIan»  part  payment  on 
one  flTe  room  house  and  lot,  extending  across 
Tar  branch,  on  Boundary  Street,  No.  house 
630.  [Signed]  J.  A.  Hall.  Witness:  M.  D. 
Lefler."  The  receipt  was  written  by  M.  O. 
Ruifty  for  the  defendant,  and  at  his  request 
and  dictation.  Plaintiff  sun-endered  the 
premises  to  defendant,  who  took  possession 
thereof,  but  afterwards  refused  to  pay  the 
purchase  money,  though  plaintiff  tendered  a 
d^  for  the  land  on  the  21st  day  of  Janu- 
ary, as  defendant  had  requested  him  to  do. 
I>efendant  alleges  in  his  answer  that  he  was 
to  have  until  the  20th  of  January  to  decide 
whether  or  not  he  would  take  the  lot,  and  he 
notified  the  plaintiff  before  the  expiration  of 
the  time  that  he'  would  not  take  it.  At  the 
close  of  plaintiff's  testimony  the  court,  on 
motion  of  defendant,  nousulted  the  plaintiff, 
who  excepted  and  appealed. 

Walter  H.  Woodson,  for  appellant  Bur- 
ton Graige  and  Walter  Murphy,  for  appellee. 

WALKER,  J.  (after  stating  the  case).  The 
argument  in  this  court  proceeded  mainly  up- 
on the  question  whether  there  had  been  a 
sufficient  signing  of  the  receipt,  under  the 
statute  of  frauds,  to  bind  the  defendant.  Up- 
on this  point  our  opinion  is  with  the  plain- 
tiff. It  has  been  held  in  England,  whose 
statute  (29  Car.  II)  has  been  substantially 
copied  by  us,  that  if  the  name  of  the  party 
to  be  charged  appears  in  the  memorandum, 
so  as  to  be  applicable  to  the  whole  substance 
of  the  writing,  and  was  written  by  the  said 
party  or  by  his  authorized  agent,  it  is  imma- 
terial where  in  the  instrument  the  name  bap- 
pens  to  be  placed,  whether  at  the  top  or  at 
the  bottom,  or  whether  it  is  merely  mention- 
ed in  the  body  of  the  memorandum,  the  stat- 
ute not  requiring  that  the  name  should  be 
subscribed.  Evans  v.  Hoare,  1  Q.  B.  (1892) 
593.  The  principle,  as  thus  stated,  has  been 
adopted  by  Clark  in  his  work  on  Contracts 
(2d  Ed.)  p.  89,  and  he  cites  numerous  cases  to 
sustain  it  To  those  he  cites  may  be  added 
Higdon  V.  Thomas,  1  Har.  &  G.  139.  We 
think  the  same  rule  has  been  approved  by 
this  court  in  Plummer  v.  Owens,  45  N.  O. 
254,  in  which  case  it  appeared  that  the  names 
of  the  vendor  and  the  vendee  were  written 
at  the  top  of  the  memorandum,  the  latter 
being  in  the  form  of  an  account  The  court 
held  that  the  memorandum  would  have  been 
sufficient  in  other  respects  if  the  description 
of  the  land  had  been  more  specific.  See,  al- 
so, Clason  V.  Bailey,  14  Johns.  484,  and  the 
other  cases  dted  in  Clark  on  Contracts  (2d 
Ed.)  p.  89,  note  110.  In  our  case,  the  name 
of  the  vendee  was  inserted  in  the  paper  by 
his  own  direction,  and  it  cannot  be  question- 
ed that  he  fully  intended  thereby  to  bind 
himself  by  the  receipt  as  evidence  of  a  con- 
tract to  buy  the  land,  so  far  as  a  signing  of 
tbe  writing  was  necessary  for  that  purpose. 


Cherry  t.  Long,  01  N.  C.  468,  seems  to  be 
directly  in  point  It  was  not  contended  that 
the  defendant  was  not  bound  by  what  his 
agent  did  in  writing  the  receipt,  though  the 
latter's  authority  was  given  by  parol.  Nea- 
ves  V.  Mining  Co.,  90  N.  0.  412,  47  Am.  Rep. 
529. 

But  we  think  there  is  a  serious  obstacle 
in  the  way  of  plaintiff's  recovery.  The  stat- 
nte  expressly  requires  a  contract  to  sell 
land,  or  some  note  or  memorandum  thereof, 
to  be  put  in  writing  and  signed  by  the  party 
to  be  charged  therewith,  or  by  his  lawfully 
authorized  agent.  Code,  S  1554.  In  order, 
therefore,  to  charge  a  party  upon  such  a  con< 
tract  it  must  appear  that  there  is  a  writing 
containing,  expressly  or  by  implication,  all 
the  material  terms  of  the  alleged  agreement 
which  has  been  signed  by  the  party  to  be  char- 
ged, or  by  his  agent  lawfully  authorized  there- 
to. Owathney  v.  Cason,  74  N.  C.  5,  21  Am. 
Rep.  484,  especially  at  page  10,  74  N.  C,  21  Am. 
Rep.  484,  where  Rodman,  J.,  states  the  rule- 
Miller  V.  Irvine,  18  N.  C.  104;  Mizell  v.  Bur- 
nett 49  N.  C.  249,  69  Am.  Dec.  744;  Rice  v. 
Carter,  83  N.  C.  298;  Neaves  v.  Mining  Co.,  90 
N.  C.  412,  47  Am.  Rep.  529;  Mayer  v.  Adrian, 
77  N.  C,  83.  Many  other  cases  could  be  cited 
from  our  Reports  in  support  of  the  rule,  but 
those  we  have  already  mentioned  will  suffice 
to  show  what  is  the  principle  and  how  it  has 
been  applied.  In  commenting  on  the  policy 
of  the  statute,  so  far  as  it  affects  the  vendee, 
and  answering  a  suggestion  that  the  statute 
applies  only  to  the  vendor,  who  alone  con- 
veys the  land  or  any  interest  therein,  Rufibi, 
C.  J.,  for  the  court  in  Simms  v.  Killian,  34 
N.  C.  252,  says:  "The  danger  seems  as  great 
that  a  purchase  at  an  exorbitant  price  may 
by  perjury  be  imposed  on  one  who  did  not 
contract  for  it,  as  that  by  similar  means  a 
feigned  cohtract  of  sale  should  be  established 
against  the  owner  of  the  land.  Hence  the 
act  in  terms  avoids  entirely  every  contract 
of  which  the  sale  of  land  is  the  subject  Id 
j  respect  of  a  party—that  Is,  either  party — 
who  does  not  charge  himself  by  his  signature 
to  it  after  it  has  been  reduced  to  writing/* 
So,  in  a  case  where  a  stipulation  that  the 
vendee  would  open  a  street  which  consti- 
tuted a  part  of  the  price  to  be  paid  for  tbe 
land,  was  not  stated  in  the  writing,  it  was 
held  by  this  court  that  the  vendor  could  not 
recover  for  a  breach  of  the  stipulation,  be- 
cause, being  a  part  of  the  price,  it  was  also 
a  part  of  the  agreement,  and  was  not  evi- 
denced by  a  writing  which  had  been  signed 
by  the  defendant  Hall  v.  Fisher,  126  N.  C. 
205,  35  S.  B.  425;  Ide  v.  Stanton,  15  Vt  685, 
40  Am.  Dec.  69&  The  fact  that  the  defend- 
ant in  this  case  paid  $5  on  the  purchase  mon- 
ey and  took  possession  of  the  land  does  not 
change  the  result.  The  doctrine  of  part  per- 
formance is  not  now  recognized  by  this  court 
The  party  to  be  charged  upon  a  contract 
within  the  meaning  of  the  statute,  is  the  de- 
fendant in  the  action,  or  the  party  against 
whom  it  is  sought  to  enforce  the  obligation 
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of  the  contract  It  1b  not  the  vendor,  unless 
he  occupies  upon  the  record  the  position  of 
the  party  who  is  called  upon  to  perform  his 
contract.  'The  object  of  the  statute  was  to 
secure  the  defendant."  Pearson,  J.,  in  Rice 
V.  Carter,  33  N.  C.  298.  See,  also,  Mizell  ▼. 
Burnett.  49  N.  C.  249,  69  Am.  Dec.  744;  Love 
V.  Welch,  97  N.  O.  200,  2  S.  B.  242;  Green 
V.  Railroad,  77  N.  C.  95;  Love  v.  Atkinson, 
131  N.  0.  544,  42  S.  E.  966.  Anything  said 
in  Taylor  v.  Russell,  119  N.  0.  30,  25  S.  B. 
710,  in  conflict  with  this  view  of  the  stat- 
ute, cannot,  we  think,  be  sustained.  Green 
V.  Railroad,  supra,  which  is  cited  in  Taylor 
V.  Russell,  does  not  support  the  proposition 
that  the  vendee  is  not  protected  by  the  stat- 
ute. In  that  case  the  plaintiff,  who  was  the 
vendee,  sued  the  defendant,  who  was  the 
vendor,  to  recover  the  value  of  the  wood 
which  he  agreed  to  give  for  the  land  at  a 
stipulated  price.  The  court  held  merely  that 
as  the  plaintiff  had  sued  on  the  contract,  and 
the  defendant  had  waived  the  statute,  he  was 
bound  by  Its  terms,  and  must  recover,  if  at 
all,  not  the  value  of  the  wood,  but  the  price 
agreed  upon.  He  could  not  in  such  a  case 
repudiate  his  contract  when  defendant  was 
willing  to  perform  it.  In  support  of  this 
ruling,  the  court  cited  Mizell  v.  Burnett,  su- 
pra, which  case  directly  sustains  the  doc- 
trine as  we  have  stated  it.  The  defendant, 
therefore,  can  avail  himself  of  the  statute 
as  the  party  to  be  charged. 

This  court  has  held,  it  is  true,  that  the 
consideration  of  the  contract  need  not  be 
stated.  Miller  v.  Irvine,  18  N.  C.  104;  Ash- 
ford  V.  Robinson,  30  N.  C.  114;  Thornburg 
V.  Masten,  88  N.  C.  293.  But  in  each  of 
those  cases  the  vendor  was  the  defendant 
and  the  party  to  be  charged.  There  is  quite 
a  difference  between  the  price  to  be  paid  by 
the  vendee  and  the  consideration  necessary 
to  support  the  contract  and  enforce  it  against 
the  vendor.  The  latter  can  be  shown  by  pa- 
rol, as  at  common  law,  and  the  writing,  as 
said  by  Ruffln.  O.  J.,  in  Miller  v.  Irvine,  su- 
pra, need  not  contain  any  matters  but  such 
as  charge  him  (the  vendor);  that  Is,  such 
'stipulations  as  are  to  be  performed  on  his 
part.  He  is  to  convey,  and  the  writing  must 
hv  sufficient  to  show  that  this  duty  rests 
upon  him,  as  one  of  the  parties  to  the  con- 
tract, when  he  is  sought  to  be  charged.  The 
vendee  is  to  pay  a  certain  price,  and  the 
writing  must  likewise  show  his  obligation — 
Its  nature  and  extent — ^when  the  action  is 
against  him.  Clark  on  Contracts  (2d  Ed.) 
pp.  85,  86,  and  87;  Williams  v.  Morris,  96  U. 
S.  444,  24  L.  Ed.  360.  It  must  show  the 
price,  for  otherwise  the  true  contract  of  the 
vendee,  as  to  one  of  its  essential  terms, 
would  not  be  reduced  to  writing,  and  we 
could  not  see  from  the  writing  what  it  is,  so 
as  to  enforce  it  against  him.  If  we  p*er- 
mitted  the  vendor  to  supply  this  defect  by 
parol  proof,  it  would  at  once  introduce  all  the 
mischiefs  which  the  statute  was  intended  to 
prevent    Slmma  t.  Killian,  supra;  Williams 


T.  Morris,  Biq)ra.  The  receipt  in  this  case 
does  not  show  the  price.  How,  then,  can  the 
court  be  informed  as  to  what  the  price  is, 
unless  it  admits  parol  testimony  to  prove  the 
fact?  To  do  so  would  be  in  direct  violation 
of  the  statute — its  letter  and  its  spirit  The 
Judgment  of  nonsuit  was  properly  granted 
in  the  court  below. 
No  error. 

DOUGLAS,  J.,  concurs  in  result  only. 


(187  N.  O.  ITl) 

PINCHBACK  V.  BESSEMER  MIN.  ft  HTG. 

CO. 

(Supreme  Court  of  North  Carolina.    Dec.  18, 

1904.) 

DKEDS  —  laSTAKB  —  COBBECnOll  -^  BQITITT  — 
PABTIBS  -—  BEFEBENOS— STATUTES— COBPOBA- 
TIONS— BBSOLUTION  OF  STOCKHOLDEBS— CON- 
TBACT— UODmC  ATION . 

1.  Where  a  contract  between  a  grantor  and 
grantee  required  the  grantor  to  convey  all  its 
real  estate  to  the  grantee,  but  the  secretary 
of  the  grantor  mistakenly  represented  to  the 
attorneys  instructed  to  draw  the  deed  that  cer- 
tain lots  had  been  sold  by  the  grantor,  whereby 
they  were  not  inserted  in  the  deed,  the  deed  was 
subject  to  correction  in  equity. 

2.  A  deed  by  one  corporation  to  another  re- 
cited a  resolution  of  the  grantee's  stockholders 
that  the  corporation  acquire  all  the  property  of 
the  grantor,  and  a  resolution  of  the  stockhold- 
ers of  the  grantor  that  a  conveyance  of  all  the 
grantor's  property  be  executed  to  the  grantee, 
and  all  the  property  of  the  grantor  was  convey- 
ed by  appropriate  recitals,  but  certain  lots 
were  excepted  and  reserved.  HHd,  that  on  the 
face  of  the  deed  the  grantor  had  no  beneficial 
interest  in  such  lots. 

3.  Where  a  stockholder  sued  the  corporation 
to  compel  it  to  sell  certain  lands  and  distribute 
the  proceeds  among  the  stockholders,  but  the 
defense  was  that  the  land  should  have  be^  in- 
cluded in  a  conveyance  previously  made  by  Uie 
corporation,  but  that  by  mistake  the  lands  had 
not  been  included,  the  court  should  have  made 
the  corporation's  grantee  a  party  to  the  suit 

4.  Where  a  stockholder  sued  to  compel  the 
corporation  to  sell  certain  lands  and  distribute 
the  proceeds  among  the  stockholders,  and  the 
defense  was  that  the  lands  were  mistakenly 
omitted  from  a  conveyance  previously  made  by 
the  corporation,  the  stockholder  was  entitled  to 
introduce  evidence  to  show  that  recitals  in  the 
deed  of  the  corporation,  excepting  the  lands  in 
question,  correctly  expressed  the  purpose  and  in- 
tention of  the  parties. 

5.  Where  two  corporations,  pursuant  to  reso- 
lutions of  their  stockholders,  made  a  contract 
whereby  one  was  to  convey  all  its  property  to 
the  other  and  at  a  meeting  of  all  the  stock- 
holders of  both  corporations  the  spokesman  for 
the  grantee  corporation  stated  that  the  grantee 
did  not  care  for  certain  lots  belonging  to  the 
grantor,  his  remarjks  could  not  have  the  effect 
of  surrendering  the  rights  of  the  grantee  in 
such  lots  under  the  contract. 

6.  The  fact  that  a  corporation  has  gone  into 
the  hands  of  a  receiver,  and  that  its  property 
has  been  sold,  has  no  effect  as  concerns  the  ex- 
istence of  the  corporation. 

7.  Clark's  Code,  {  421,  subsec  5,  provides 
that,  where  the  parties  do  not  consent,  the 
court  may  on  application  of  either,  or  on  its 
own  motion,  direct  a  reference,  where  issues  of 
fact  and  questions  of  fact  arise  in  an  action  of 
which  the  courts  of  equity  of  the  state  had  ex- 

\  6.  See  Corporations,  roL  U,  Cant  Dig.  |  tttt. 
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elusive  Jnrisdlctioii  prior  to  the  adoption  of  the 
GoiutitDtion  of  1868.  Held,  that  where  a  stock- 
holder sued  to  compel  the  corporation  to  sell 
certain  lands  and  distribute  the  proceeds  among 
the  stockholders,  and  the  corporation  claimed 
that  such  lands  should  have  been  included  in  a 
conveyance  previously  made  by  it  to  another 
oorporation,  but  that  they  were  omitted  by 
mistake,  whereby  an  issue  was  raised  as  to  the 
intention  of  the  parties,  it  was  a  proper  case 
for  a  reference. 

8.  Where  the  stockholders  of  two  corpora- 
tions by  a  resolution  authorized  a  conveyance 
by  one  of  all  its  property  to  the  other,  a  claim 
that  the  contract  between  the  corporations  had 
been  modified,  so  as  to  except  certain  property, 
could  only  be  substantiated  by  a  showing  that 
the  modification  was  made  by  an  act  of  all  the 
stockholders. 

Appeal  from  Superior  Court,  Oaston  Ootm- 
ty;   McNeill,  Judge. 

Suit  by  J.  A.  Pinchback  against  the  Besse- 
mer Mining  &,  Manufacturing  Company. 
From  a  decree  in  favor  of  plaintiff,  defend- 
ant appeals.    Reversed. 

The  defendant  company  was,  on  and  prior 
to  November  10,  1802;  the  owner  of  certain 
real  estate,  a  portion  of  which  had  been 
surveyed  and  laid  off  Into  building  lots.  A 
plat  was  made  showing  the  location,  number, 
etc.,  of  each  lot  Some  time  prior  to  Novem- 
ber 18,  1892,  the  Bessemer  Mining  Company 
made  a  proposition  to  the  defendant  company 
to  take  a  conveyance  and  assignment  of  the 
real  estate  and  all  other  property  and  assets 
of  the  defendant  company,  in  consideration 
whereof  the  said  mining  company  agreed  to 
pay  $50,000,  a  part  of  which  was  to  be  ap- 
plied to  the  discharge  of  certain  indebted- 
ness of  the  defendant  company  and  the  bal- 
ance paid  In  cash,  and  to  issue, to  the  stock- 
holders of  the  defendant  company  stock  In 
the  said  mining  company  to  the  amount  of 
$325,000,  to  be  apportioned  among  them  as 
they  should  determine.  The  proposition  was 
duly  accepted  by  the  stockholders  of  the 
defendant  company.  Thereupon  the  defend- 
ant company  executed  a  deed  to  the  said 
Bessemer  Mining  Company,  reciting  the  ac- 
tion of  the  said  company,  evidenced  by  a 
resolution  duly  adopted  at  a  meeting  of  the 
stockholders.  So  much  of  said  resolution 
as  is  material  to  the  decision  of  this  appeal 
is  In  the  following  words:  "Whereas,  for  the 
purposes  of  its  business,  it  Is  deemed  advisa- 
ble for  this  company  to  acquire  all  the  prop- 
erty, real,  personal,  and  mixed.  Including 
all  accounts,  bills  receivable,  and  assets  of 
every  name  and  nature,  of  the  Bessemer 
Mining  &  Manufacturing  Company,"  etc. 
The  deed  further  recited  that  the  proposi- 
tion of  the  said  mining  company,  at  a 
special  meeting  of  the  stockholders  of  the 
defendant  company  called  for  that  purpose, 
had  been  duly  accepted,  an&  that  a  resolution 
had  been  dnly  passed  authorizing  the  direct- 
ors, president,  and  secretary  to  execute  **all 
such  deeds  of  conveyance,  bills  of  sale,  In- 
ventories, transfers,  and  legal  Instruments  as 
may  be  necessary  to  vest  the  title  to  the 
property  of  said  company  In  the  Bessemer 


Mining  Company,  and  to  carry  Into  full 
and  complete  effect  the  foregoing  action  of 
this  company,"  etc.  Following  these  recitals 
Is  appropriate  language  to  convey  and  trans- 
fer to  the  Bessemer  Mining  Company  "all 
the  real  estate,  property,  and  rights  of  prop- 
erty owned  by  the  said  Bessemer  City  Min- 
ing &  Manufacturing  Company  Is  in  any 
manner  entitled,  wheresoever  situate  and  by 
whatsoever  name  known,  and  more  spe- 
cifically and  particularly  the  lands  •  *  • 
hereafter  described,"  etc.,  ••to  wit"  Follow- 
ing Is  a  description  of  the  lands  conveyed: 
"Excepting  and  reserving,  however,  from 
the  operation  of  these  presents  the  following 
town  lots  and  blocks  in  Bessemer  City,  N.  C, 
to  wit."  Twenty-six  lots  are  thereupon  de- 
scribed by  block,  number,  etc.  ''Also  the  lot 
on  which  T.  A.  McOill  now  resides,  •  •  • 
described  In  the  deed  to  McGllI,  but  not  yet 
registered."  Then  follows  a  reservation  of 
certain  lots  conveyed  to  the  Bank  at  Dur- 
ham, etc.  This  deed  was  duly  proven  and 
recorded.  It  was  shown  in  evidence  that  the 
325  shares  of  stock  was  duly  Issued,  of  which 
the  plaintiff  received  650  shares.  The  debts 
were  canceled  and  the  balance  of  the  $50,000 
paid  and  distributed  among  the  stockholders 
of  the  defendant  company.  Since  November 
10,  1892^  the  defendant  company  has  trans- 
acted no  business,  held  no  meeting  of  Its 
stockholders,  nor  In  any  manner  exercised 
any  corporate  powers.  The  plaintiff  was  the 
owner  of  375  shares  of  the  stock  of  defend- 
ant company,  the  certificate  of  which  the 
jury  find  has  been  lost  or  mislaid. 

MaJ.  Guthrie,  Introduced  by  the  defendant 
testified  that  he  was  attorney  for  defendant 
company;  that  the  resolutions  set  forth  In 
the  deed  were  duly  passed;  that  all  of  the 
stockholders  were  present  Including  plain- 
tiff; that  Mr.  Oooley  and  himself  undertook 
to  draw  a  deed  in  accordance  with  the  terms 
of  the  resolution  and  for  the  purpose  of  car- 
rying it  into  effect;  that  It  was  their  pur- 
pose and  intention  to  so  draw  It  as  to  con- 
vey all  of  the  property,  real  and  personal, 
belonging  to  the  Bessemer  Mining  &  Man- 
ufacturing Company;  that  J.  A.  Smith,  the 
secretary  and  treasurer,  had  a  map  show- 
ing the  location,  etc.,  of  the  property;  the 
company  had  sold  off  a  number  of  lots,  as 
shown  on  the  map,  and  they  Incorporated  a 
clause,  Intending  thereby  to  except  from  the 
operation  of  the  deed  all  the  lots  which  had 
been  sold  by  the  defendant  company;  they 
obtained  the  information  In  regard  to  the 
number  of  lots  sold  from  Mr.  Smith;  he  call. 
ed  out  the  lots  which  he  said  bad  been 
previously  sold,  and  they,  relying  upon  him, 
excepted  from  the  operation  of  the  deed  the 
26  lots'  mentioned  in  the  complaint;  If  they 
had  been  notified  by  Mr.  Smith  that  the  lots 
had  not  been  sold,  they  would  not  have  ex- 
cepted them;  the  deed  was  delivered  to  the 
mining  company,  and  he  heard  no  more  of 
It  until  a  short  time  before  this  suit  was 
Instituted;  that  the  witness  and  Mr.  Oooley 
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read  the  deed  over  to  the  parties  and  ex- 
plained It;  that  defendant  company  execut- 
ed the  deed  with  full  knowledge  that  the 
lots  described  In  the  complaint  had  been  ex* 
cepted,  and  the  mining  company  accepted  it 
with  like  knowledge.  The  said  mining  com- 
pany is  not  complaining  of  the  excepted  lots, 
so  far  as  witness  knew.  MaJ.  Guthrie  fur- 
ther testified  that  Mr.  Cooley  and  himself 
excepted  the  lots  because  they  thought  that 
they  had  been  sold  and  conveyed  to  third 
parties,  as  was  the  case  with  the  other  deeds 
excepted  from  the  operation  of  the  deed. 

Mr.  J.  A.  Smith  was  Introduced  by.  the 
plaintlfF,  and  testified  that  he  stated  to  Maj. 
Guthrie  and  the  stockholders  of  the  de- 
fendant company,  when  the  stockholders  of 
both  companies  were  present  for  the  pur- 
pose of  purchasing  and  selling  the  property, 
that  the  26  lots  had  been  sold  before  that 
day,  and  under  what  circumstances;  and 
it  was  agreed  by  all  of  the  stockholders  of 
both  companies  there  assembled  In  meeting, 
with  a  full  knowledge  of  all  the  facts,  that 
said  26  lots  should  be  reserved  from  the 
operation  of  the  deed.  The  company  had 
contracted  to  sell  the  lots  to  Gapt.  Runlett 
He  was  present  at  all  of  the  meetings.  He  had 
bought  60  or  80  shares  of  stock  of  the  com- 
pany, and  was  entitled,  when  the  shares 
were  paid  for,  to  one  lot  for  each  share.  The 
company  had  agreed  by  written  contract  to 
convey  them  to  him.  Witness  made  known 
the  contract  to  the  stockholders,  explaining 
it  fully.  Mr.  Carrlngton,  who  was  spokes- 
man for  the  mining  company,  said  that  they 
did  not  care  for  the  lots;  wanted  the  land  for 
the  minerals.  The  stockholders  said  that 
the  contract  with  Runlett  should  be  carried 
out  Witness  gave  the  written  contract  to 
the  mining  company,  books,  papers,  etc,  at 
the  time  the  deed  was  made,  and  has  not 
had  them  since;  does  not  know  what  be- 
came of  them.  Garrington  said  that  the 
mining  company  had  no  stock  to  sell  at  50 
cents  on  the  dollar.  He  suggested  that  the 
only  way  to  carry  out  the  contract  was 
to  reserve  the  lots  from  the  deed,  and  that 
witness  gave  some  of  his  stock  to  Runlett 
for  the  defendant,  and  to  reserve  enough 
lots  to  make  the  contract  good.  Runlett  had 
paid  a  part  of  the  amount  due  for  the  stock. 
It  was  unanimously  agreed  that  the  defend- 
ant company  should  carry  out  its  contract 
with  Runlett;  and  that  witness  should  give 
him  some  of  his  Individual  shares  for  the 
company;  that  when  the  same  were  fully 
paid  for,  the  defendant  company  should  deed 
him  the  26  lots,  which  should  be  reserved 
from  the  operation  of  the  deed.  All  under- 
stood this.  The  mining  company  were  eager 
to  get  the  property;  wanted  It  for  mining 
purposes;  said  that  it  was  worth  $3»000,000. 
The  defendant  company,  on  the  day  before 
the  deed  was  executed,  made  a  deed  to  Run- 
lett for  43  lots,  which  represented  a  part  of 
the  lots  it  was  to  convey  to  him,  being  all 
of  the  lots  which  he  was  able  to  pay  for 


that  day.  This  represented  as  many  shares 
as  he  had  paid  for.  When  MaJ.  Guthrie 
drew  the  deed,  witness  told  them  that  26 
lots  described  in  the  complaint  had  been 
sold,  and  should  be  excepted  from  the  deed. 
In  accordance  with  the  agreement.  It  was 
agreed  that  everything  that  the  old  company 
had  should  be  conveyed  to  the  new  company. 
Runlett  did  not  pay  for  the  shares  and  lots. 
He  died  some  four  years  afterwards.  The 
contract  fell  through.  Witness  told  Gen. 
Garr,  the  president  of  the  company,  that  Run- 
lett had  not  paid  for  the  lots;  but,  as  he 
had  accounted  to  the  company  for  the  stock, 
he  was  entitled  to  them,  and  asked  him 
to  make  me  a  deed  for  the  lots.  He  is  not 
now  contending  for  the  lots,  but  thinks  that 
they  should  be  sold  and  the  proceeds  divided 
between  the  stockholders.  Gen.  Garr  said 
that  he  thought  witness  was  entitled  to 
them.  Witness  did  not  give  in  the  lots  for 
taxation,  had  not  been  consulted  about  the 
matter,  and  does  not  consent  or  desire  that 
the  company  should  set  up  the  defense  that 
this  or  that  lot  should  be  conveyed  to  the 
mining  company.  It  has  no  right  to  same 
and  has  not  made  any  claim  for  them. 

This  action  is  brought  by  the  plaintiff  to 
compel  the  defendant  company  to  sell  the 
said  lots,  to  divide  the  proceeds  between 
the  stockholders,  to  have  a  receiver  appoint- 
ed, etc.  The  defendant  in  its  answer  says 
that  it  Is  advised,  informed,  and  believes 
that  the  defendant  company  does  notr  own 
any  property,  assets,  or  effects  which  should 
be  sold  or  distributed  among  its  stockhold- 
ers; that  the  exception  from  the  operation 
of  the  deed  of  the  26  lots  described  in  the 
complaint  was  the  result  of  a  mutual  mis- 
take of  the  parties  anfi  the  draftsman;  and 
that  the  deed  should  be  corrected  in  that  re- 
spect. The  defendant,  upon  the  whole  evi- 
dence, moved  for  judgment  of  nonsuit,  which 
was  denied,  and  defendant  excepted. 

The  court  submitted  to  the  jury  the  fol- 
lowing issue  in  regard  to  the  alleged  mis- 
take: "Were  the  lots  described  in  the  com- 
plaint excepted  from  the  conveyance  by  the 
mutual  mistake  of  the  Bessemer  Gity  Mining 
&  Manufacturing  Gompany  and  the  Besse- 
mer Mining  Gompany?'  The  defendant  then 
asked  the  court  to  charge  the  jury:  "If  the 
Jury  shall  believe,  from  the  evidence,  the 
defendant  company  contracted  to  sell  and 
to  convey  to  the  Bessemer  Mining  Gompany 
all  of  its  property  of  every  description;  that 
it  was  represented  to  MaJ.  Guthrie  and  Mr. 
Gooley,  the  attorneys  instructed  to  draw  the 
deed,  that  the  26  lots  described  In  the  com- 
plaint had  been  sold;  that  by  reason  of  this 
representation,  which  was  made  by  the  sec^ 
retary  of  the  defendant  company,  the  said  28 
lots  were  excepted  from  said  deed;  that 
but  for  this  representation  the  said  26  lots» 
would  have  been  conveyed  by  said  deed; 
and  therefore  the  Jury  will  answer  the  fifth 
issue,  *Yes.' "  This  Instruction  was  refus- 
ed, and  the  defendant  excepted. 
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From  a  Jadgment  upon  the  verdict  the  de- 
fendant excepted  and  appealed. 

Burwell  A  Cansler^  for  appellant.  Osborne, 
ICaxwell  &  Keerans  and  C.  K  Whitney,  for 
appellee. 

CONNOR,  J.  (after  atating  the  facts).  The 
defendant  was  entitled  to  the  Instruction 
asked.  It  was  not  alleged  that  the  officers  of 
the  defendant  company  did  not  know  that 
the  lots  were  excepted  when  they  signed  the 
deed,  but  that  the  insertion  of  the  exception 
was  the  resnlt  of  Mr.  Smithes  mistake  in 
■aying  to  the  draftsman  that  the  lots  had 
been  conveyed*  It  Is  clear  how  the  mistake 
was  made.  Mr.  Smith  was  evidently  not  ad- 
vertent to  the  difference  between  the  status 
of  the  26  lots  as  it  existed  and  the  status 
of  those  which  had  been  in  fact  conveyed. 
MaJ.  Guthrie  testifies  that,  if  he  had  been 
Informed  as  to  the  real  condition  of  the  title 
to  the  lots,  he  would  not  have  excepted  them 
from  the  operation  of  the  deed.  If  the  jury 
accept  his  testimony,  there  can  be  no  ques- 
tion in  respect  to  the  equity  for  correction. 
If  one  sign  a  deed  supposing  it  to  convey 
black  acre,  and  the  insertion  of  white  acre 
was  purposely  made  by  the  draftsman,  it  is 
fraud  in  the  factum.  It  Is  not  the  "act  and 
deed''  of  the  party  signing.  Lee  v.  Pearce, 
68  N.  C.  76.  If  the  Insertion  of  white  acre 
was  caused  by  the  mutual  mistake  of  the 
parties,  under  an  erroneous  impression  that 
it  was  included  in  the  negotiation,  equity  will 
give  relief,  not  upon  the  ground  that  both 
parties  were  ignorant  of  the  fact  that  it  was 
included  in  the  description,  but  that  it  was 
ao  included  by  mistake.  Ordinarily  the  mis- 
take will  be  shown  by  extrinsic  evidence. 
When,  however,  the  terms  of  the  negotia- 
tion— ^the  contract  pursuant  to  which  the 
deed  la  executed — ^Is  inserted  in  the  deed  as 
an  essential  recital,  as  for  the  purpose  of 
showing  the  power  vested  In  the  person  sign- 
ing, and  the  description  of  the  property  is 
Inconsistent  with  such  recital,  a  court  of 
equity  will  make  the  correction  upon  inspec- 
tion of  the  deed.  *'When  the  Instrument  pur- 
ports to  carry  into  execution  an  agreement 
which  It  recites,  and  exceeds  or  falls  short 
of  that  agreement,  there  is  no  dificulty  in 
rectifying  the  mistake;  for  then  there  la  clear 
evidence  In  the  Instrument  itself  that  It 
operates  beyond  Its  real  intent  If,  however, 
there  Is  no  recital  of  any  agreement,  but  a 
mistake  la  alleged,  and  extrinsic  evidence 
tendered  In  proof  that  It  was  made,  the  lim* 
Its  of  the  equity  for  correction  are  moat 
difficult  to  define.  The  prima  fade  presump- 
tion of  law  la  that  the  written  contract  showa 
the  ultimate  Intention,  and  that  all  previous 
pn^;K>Bala  and  arrangements,  ao  far  as  they 
may  be  consistent  with  that  contract,  have 
been  deliberately  abandoned.  It  seems,  how- 
ever, that  the  instrument  may  be  corrected 
if  It  la  admitted  or  proved  to  have  been  made 
In  pursuance  of  a  prior  agreement  by  the 
terms  of  which  both  partiea  meant  to  abidSb 


but  with  which  it  is  in  fact  inconsistent,  or 
if  it  is  admitted  or  proved  that  an  instru* 
ment  intended  by  both  parties  to  be  pre- 
pared in  one  form,  has,  by  reason  of  some 
undesigned  insertion  or  omission,  been  pre- 
pared or  executed  in  another."  Adams,  Eq. 
J09;  Vickers  v.  Leigh,  104  N.  C.  248,  10  S. 
B.  808;  Fort  v.  Allen,  110  N.  C.  183,  191,  14 
S.  E.  685.  If  the  defendant  had  rested  its 
defense  upon  the  recitals  in  the  deed,  and 
asked  for  correction,  or  relied  upon  the  re 
dtals  as  a  defense  to  the  plaintilTs  demand, 
we  are  of  the  opinion  that  the  court  should 
have  either  made  the  mining  company  a 
party,  so  that  the  title  should  be  settled  be- 
fore a  decree  was  made,  or  dismiss  the  ac- 
tion. A  court  of  equity  will  not  compel  a 
trustee  to  sell  a  doubtful  title,  especially 
where  It  is  apparent  upon  the  face  of  the 
bill  that  by  bringing  in  other  parties  the  ti- 
tle may  be  settled  before  decree.  The  plain- 
tifT,  however,  was  entitled  to  introduce  evi- 
dence to  show  that  in  truth  the  recitals  did 
not  set  forth  the  real  contract,  or  that,  as 
contended  here,  the  contract  set  out  in  the 
recitals  was  modified,  and  that  the  deed,  tak- 
en in  all  of  its  parts,  correctly  expressed  the 
purpose  and  intention  of  the  parties.  Cer- 
tainly, either  upon  the  face  of  the  deed  or 
upon  Maj.  Quthrie's  testimony,  if  accepted 
by  the  jury,  the  defendant  company  had  no 
beneficial  Interest  in  these  lots.  The  ques- 
tion thus  arises  what  effect  Mr.  Smith's  tes^ 
timony  has  upon  the  rights  of  the  parties. 
He  concurs  with  MaJ.  Guthrie  in  many  re- 
spects, but  goes  further,  and  says  that  he  ex- 
plained to  the  stockholders  of  both  compa- 
nies the  status  of  these  26  lots;  that  the  de- 
fendant company  had  made  a  contract  with 
Runlett  by  which  he  had  subscribed  for  cer- 
tain shares,  which,  when  paid  for,  entitled 
him  to  26  lota;  that  Mr.  Carrington  sug- 
gested that  the  lots  be  excepted,  so  that  the 
company  should  be  in  a  position  to  carry  out 
the  contract;  that  he  gave  the  written  con- 
tract with  Runlett  to  the  secretary  of  the 
mining  company.  It  would  seem  clear  that 
under  the  contract  expressed  in  the  resolu- 
tions the  purchase  money  due  by  Runlett 
belonged,  when  paid,  to  the  mining  company. 
This  was  recognized  by  Mr.  Smith  when  he 
delivered  the  veriting  to  the  secretary.  !nie 
exception  of  the  lots  from  the  operation  of 
the  deed,  from  this  point  of  view,  left  the 
legal  title  in  the  defendant  company  for  the 
purpose  of  conveying  to  Runlett  when  he 
complied  with  his  contract;  the  purchase 
money  going  to  the  mining  company.  Run- 
lett having  failed  to  carry  out  his  contract 
It  would  seem  that  they  should  be  conveyed 
to  the  mining  company. 

Mr.  Smith,  however,  says  that  it  was  un- 
derstood that  he  was  to  transfer  to  Runlett, 
when  paid  for,  some  shares  belonging  to 
himself.  It  is  not  very  clear  what  were  the 
terms  of  this  understanding,  or  what  was 
done  by  Mr.  Smith.  He  says,  however,  that 
Runlett  never  took  the  shares.    Whether  the 
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contract  made  by  the  defendant  company 
with  the  mining  company  was  modified  by 
the  conyersations  testified  to  by  Mr.  Smith 
is  not  very  clear.  While  it  is  true,  as  con- 
tended by  plaintiffs,  that,  unless  expressly 
required  by  the  by-laws,  it  la  not  necessary 
that  a  written  record  of  the  proceedings  of  a 
stockholders*  meeting  be  made,  and  that  they 
may  be  proven  by  parol,  it  is  also  true  that 
before  the  solemn  acts  of  a  corporation,  es- 
pecially when  contractual,  can  be  set  aside, 
it  must  appear  that  a  meeting  was  held,  and 
that  the  stockholders,  acting  as  such,  voted 
to  do  so.  Duke  v.  Markbam,  105  N.  C.  131, 
10  S.  B.  1017,  18  Am.  St  Rep.  889.  It  would 
endanger  the  integrity  of  corporate  contracts, 
if,  after  being  solemnly  made  and  reduced 
to  writing  in  the  form  of  resolutions,  they 
could  be  changed  and  modified  by  mere  con- 
versational statements  of  the  stockholders. 
We  should  require  very  strong  and  satisfac- 
tory proof,  both  as  to  the  manner  and  clear- 
ness of  such  conduct,  before  giving  it  such 
effect  The  remarks  of  Mr.  Garrington  could 
not  be  given  the  effect  of  surrendering  the 
rights  of  the  mining  company  in  the  property. 
It  is  true  tbat  Mr.  Smith  says  that  all  par- 
ties assented  to  tbe  exception  of  the  lots. 
MaJ.  Guthrie  says  the  same,  but  it  is  evident 
that  they  did  not  understand  such  consent 
in  the  same  way. 

It  seems  that  the  defendant  corporation 
has  gone  into  the  hands  of  a  receiver,  and 
its  property  sold.  This,  of  course,  does  not 
affect  the  existence  of  the  corporation.  The 
officers  of  the  defendant  corporation,  being, 
as  they  say,  convinced  that  their  corporation 
does  not  own  any  beneficial  interest  In  the 
lots,  very  properly  brought  the  facts  to  the 
attention  of  the  court.  They  could  not  have 
done  less,  when  called  upon  by  the  plaintiff 
to  sell  property  which  they  do  not  believe  be- 
longs to  them.  It  is  not  material  that  Mr. 
Smith  does  not  wish  the  defense  made. 
They,  in  Justice  to  themselves,  could  not  have 
done  otherwise. 

There  are  a  number  of  exceptions  to  the 
introduction  of  testimony,  which  in  our  view 
of  the  case  are  not  material.  We  are  of  the 
opinion  that  the  Judgment  should  be  reversed, 
and  a  new  trial  ordered.  If  the  defendant 
company  wishes  to  have  the  deed  corrected* 
we  think:  (1)  That,  in  the  absence  of  any 
parol  evidence,  sufficient  apx>earB  on  the  face 
of  the  deed  to  entitle  it  to  have  a  decree. 
<2)  That,  if  the  plaintiff  seeks  to  repel  this 
equity  by  showing  by  parol  evidence  that 
there  waB  a  modification  of  the  contract  by 
the  stockholders  of  both  corporations,  he 
should  be  required  to  show  clearly  that  such 
modification  was  made  by  the  act  of  all  of 
the  stockholders.  (8)  If  the  defendant  com- 
pany relies  upon  the  equity  to  have  the  title 
settled  before  any  sale  is  made,  all  parties 
in  interest  should  be  brought  before  the 
court  In  the  present  condition  of  the  title 
neither  corporation  can  sell  the  lots  for  their 
face  value.    It  would  seem  that  this  case  is  a 


proper  one  for  a  reference  under  the  provi- 
sions of  section  421,  subsec.  5,  Clark's  Codo. 
It  was  one  of  which  a  court  of  equity  had  ex- 
clusive jurisdiction  prior  to  1868.  The  min- 
ing company  should  be  made  a  party,  to 
the  end  that  a  final  decree  may  be  made  set- 
tling the  title.  In  view  of  tlie  peculiar  condi- 
tion of  the  appeal,  neither  par^  will  recover 
costs. 
New  trial. 

WALKER,  J.,  did  not  sit  on  the  hearing 
of  this  case.  DOUGLAS,  J.,  concurs  in  result 
only. 

037  N.  C.  206) 

HELMS  V.  HELMS  et  aL 

(Supreme  CJourt  of  North  Carolina.    Dec.  13, 

1904.) 

DEBDS— CONDITION     SUBSEQUENT— ▲SSIO  NICE  NT 
OF   P0S8IBILITT    OF  BEVEBTEB. 

1.  Where  a  deed  conveys  land  in  consideration 
of  the  support  of  the  grantor  for  life  by  tbf' 
grantee,  and  provides  that  the  land  shall  stand 
good  for  such  support,  and  if  the  grantee  fails 
to  support  the  grantor  the  deed  shall  be  void, 
the  support  Is  not  a  condition  precedent,  bat  a 
condition  subsequent. 

2.  The  bare  possibility  of  reverter  under  a 
condition  subsequent  In  a  deed  is  not  assign- 
able. 

Clark,  O.  J.,  and  Douglas,  J.,  dissenting. 

On  rehearing.    Denied. 

For  former  opinion,  see  47  S.  E.  415. 

CONNOR,  J.  We  directed  a  rehearing  of 
this  case  upon  the  question  raised  by  the 
defendants*  exception  to  the  refusal  to  sub- 
mit the  issue  In  regard  to  the  alleged  mistake 
of  the  parties  and  draftsman  in  falling  to 
insert  in  the  deed  certain  parts  of  the  con- 
tract. We  have  examined  the  authorities 
with  care,  and,  with  all  possible  deference  to 
the  learned  gentlemen  of  the  bar  who  differ 
from  us,  we  are  unable  to  see  any  error  in 
our  former  decision.  47  S.  E.  416.  The 
counsel  thus  clearly  state  their  contention: 
''Suppose  the  words  alleged  to  have  been 
omitted  were  actually  in  the  deed;  then  we 
would  have  the  stipulation  that  the  deed  is 
made  in  consideration  of  the  support  during 
the  natural  life  of  the  party  of  the  first  part 
by  the  party  of  the  second  part,  «•  •  •  and 
it  is  further  understood  and  agreed  between 
the  parties  that  the  above  land  shall  stand 
good  for  the  support  and  maintenance  of  the 
said  Elmlra  Helms  during  her  natural  life, 
and  If  the  said  W.  L.  Helms  fails  to  support 
her,  then  this  deed  is  to  be  void.'"  This, 
they  say,  would  clearly  express  the  intention 
that  the  support  was  a  condition  precedent 
We  think  that  the  contrary  intention  is  man* 
Ifest  The  consideration  is  the  suiH)ort  The 
land  is  to  "stand  good**  (that  is.  to  be  charged 
with  the  support);  and  by  the  failure  to  sup- 
port the  grantor,  the  deed  Is  to  be  void. 
An  estate  is  granted.  Apt  and  appropriate 
^■— .^— ^i—     -  '     I  ■       '  ■■■'  "  *  II- 

f  L  8m  DMds.  VOL  IS.  C«it.  Dig.  |  4S0l 


N.a) 


HELMS  ▼.  HELMa 


111 


words  are  nsed  for  tbat  purpose.  The  gran- 
tee is  to  do  something  in  the  future  as  the 
consideration.  No  words  appropriate  to  mak- 
ing a  condition  precedent  are  used,  as  "if 
he  shall  support"  or  "provided  he  support," 
but  "In  consideration  of  the  support";  that 
iB,  his  undertaking  to  support  The  charge 
Is  made;  that  is,  the  land  is  to  "stand  good," 
be  liable  for,  etc.  Then  follow  the  words, 
if  inserted,  "If  he  fails  to  support,  this  deed 
Is  to  be  Toid."  These  are  apt  words  to  cre- 
ate a  condition  subsequent  If  no  title  was 
to  pass,  then  there  was  no  necessity  for  de- 
claring tbat  the  deed  should  be  Toid. 

In  NlcoU  V.  Railroad,  12  N.  Y.  121,  the  deed 
was  made  upon  the  express  condition  that 
the  grantee  should  build  a  railroad  track, 
and  the  court  said  that  "this  was  not  a  con- 
dition precedent,  as  was  argued  by  plaintUTs 
counsel,  but  a  condition  subsequent.  The  fee 
vested  at  once,  subject  to  being  divested  on 
a  failure  to  perform  the  condition."  Mar- 
shall, G.  J.,  said:  "If  the  act  on  which  the 
estate  depends  does  not  necessarily  precede 
the  vesting  of  the  estate,  but  may  accom- 
pany or  follow  it,  if  this  is  to  be  collected 
from  the  whole  Instrument,  the  condition  is 
subsequent"  The  deed  is  not  made  to  take 
^ect  npon  the  happening  of  a  certain  event, 
but  In  praesenti,  and  is  to  be  divested  by  the 
grantee's  failure  to  perform  the  condition. 
Land  was  devised,  "provided  a  schoolhouse 
is  bnllt"  Held  a  condition  subsequent  Hay- 
den  T.  Stoughton,  22  Mass.  528.  To  construe 
the  language  as  creating  a  condition  preced- 
ent would  lead  to  the  singular  result  of 
postponing  the  vesting  of  any  title  until  Bl- 
mlra  Helms  died;  hence  a  failure  to  support 
her  to  the  last  moment  of  her  life  would  pre- 
vent the  estate  vesting,  because  the  rule  Is 
well  settled  that  conditions  precedent  must 
be  literally  and  punctually  performed.  13 
Cyc  688.  We  fall  to  find  any  authorities  sup- 
porting the  position  that  such  language  cre- 
ates a  condition  precedent 

While  It  Is  true  that  the  Intent  must  con- 
trol, it  is  equally  true  that  the  Intent  must 
be  gathered  from  the  whole  Instrument.  The 
defendants'  counsel  say,  however,  that  the 
doctrine  that  none  but  the  grantor  can  take 
advantage  of  the  breach  of  the  condition  is 
no  longer  law.  We  find  in  the  last  volume 
of  Cyc.  (volume  13,  p.  689)  the  law  laid  down 
as  held  by  the  Supreme  Court  of  the  United 
States  as  late  as  1878:  "If  the  condition  sub- 
sequent Is  broken,  that  did  not  ipso  facto 
produce  a  reverter  of  the  title.  The  estate 
contlntied  In  full  force  until  the  proper  step 
was  taken  to  consummate  the  forfeiture. 
TbiB  could  be  done  only  by  the  grantor  dur- 
ing his  lifetime,  and  after  his  death  by  those 
In  privity  of  blood  with  him.  In  the  mean- 
time only  the  right  of  action  subsisted,  and 
that  could  not  be  conveyed  so  as  to  vest  the 
rfgbt  to  sue  in  a  stranger."  Ruch  v.  Rock 
Island,  07  U.  S.  693,  24  L.  Ed.  1101;  1  Jones 
on  Conveyances,  728;  NlcoU  v.  Railroad,  su- 
pra, where  the  question  Is  discussed  and  de- 


[  dded.  But  w^ere  a  fee  simple,  without  a  res- 
ervation of  rents,  is  granted  upon  a  condition 
subsequent,  as  in  this  case,  there  is  no  estate 
remaining  in  the  grantor.  There  is  simply  a 
possibility  of  reverter,  but  that  is  no  estate. 
There  is  not  even  a  possibility  coupled  with 
an  interest  but  a  bare  possibility  alone.  It 
has  been  said  that  such  possibilities  were  as- 
signable in  equity,  but  those  were  interests 
of  a  very  different  character.  Chancellor 
Kent  says:  "A  court  of  equity  will  never 
lend  its  aid  to  divest  an  estate  for  the  breach 
of  a  condition  subsequent."  4  Kent  Com. 
130. 

While  it  is  tme  that  contingent  interests 
and  choses  In  action  are  assignable  In  equity, 
and  under  our  Code  actions  may  be  brought 
in  the  name  of  the  assignee,  we  find  no 
case  holding  that  a  bare  possibility  of  revert- 
er comes  within  this  principle.  We  have 
carefully  examined  the  case  of  Gross  v.  Car- 
son, and  notes,  44  Am.  Dec.  742,  and  find 
nothing  therein  Inconsistent  with  the  trend 
of  authority  on  the  subject 

The  petition  to  rehear  must  be  dismissed. 
Petition  dismissed. 

CLARK,  C.  J.  (dissenting).  The  written 
agreement  was  that  the  "lands  shall  stand 
good  for  the  support  and  maintenance  of 
said  Blmlra  Helms  during  her  natural  life." 
This  shows  that  the  Intention  was  that  the 
lands  should  stand  good  for  Elmlra's  benefit. 
While  inartiflclally  drawn.  It  would  seem 
clear  that  the  title  was  not  finally  and  ir- 
revocably to  pass  from  her,  and  the  lands 
were  not  to  become  the  property  of  the 
gjantee,  until  that  condition  precedent  had 
been  complied  with.  Otherwise,  the  lands 
could  not  "stand  good"  to  secure  her  main- 
tenance. This  was  but  prudence,  and  the 
grantor  evidently  intended  to  be  prudent 
by  holding  her  grasp  on  the  land  till  the 
consideration  had  been  paid.  Till  then  the 
lands  "stood  good";  were  still  hers,  notwith- 
standing prior  words  of  conveyance,  till  the 
promised  maintenance  for  her  lifetime  had 
been  furnished.  There  is  nothing  unusual  in 
this.  Mortgages  and  deeds  retaining  vendor's 
liens  are  similarly  written  to  retain  a  similar 
security.  If  the  parties  did  not  Intend  this, 
but  that  the  grantee  should  get  a  full  title, 
with  no  remedy  to  the  grantor  upon  a  breach 
but  a  lawsuit  would  this  have  been  or- 
dinary prudence  on  her  part?  And  why,  if 
such  was  the  agreement  did  the  grantee  not 
take  possession?  Surely  the  issue  should 
have  gone  to  the  jury  to  ascertain  whether 
or  not,  by  mistake  of  parties  and  the  drafts- 
man, words  to  make  this  meaning  clear  had 
not  been  omitted.  The  Issue  is  presented 
upon  the  pleadings,  and  the  defendants  have 
a  right  to  have  it  passed  upon  by  the  Jury. 

There  was  evidence  offered  that  the  deed 
had  never  been  delivered,  and  that  the  plain- 
tiff so  admitted.  That  coupled  with  the 
fact  that  the  grantee  did  not  take  pos.ses- 
sloB,  was  some  evidence  that  the  deed  was 
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not  as  favorable  to  the  grantee  as  now 
claimed,  and  that  words  which  the  parties 
Intended  to  be  in  the  deed,  and  supposed  to 
be  there,  have  been  omitted  by  ignorance  or 
mutoal  mistake.  Evidence  was  offered,  and 
rejected  at  the  instance  of  the  plaintiff,  that 
he  has  paid  nothing  for  this  property.  How 
the  deed  got  upon  record  has  not  been  ex- 
plained. The  grantee,  having  abandoned  the 
contract,  should  not  recover  this  land  against 
the  defendant,  to  whose  grantor  Elmira  con- 
veyed it  subsequently,  in  consideration  of 
a  maintenance  fully  rendered.  No  case 
more  powerfully  appealing  to  a  court  of  con- 
science could  be  presented;  and  reasoning 
which  might  be  properly  based  upon  a  tech- 
nical and  accurate  use  of  words,  when  writ- 
ten down  by  skilled  draftsman,  ought  not  to 
prevail  against  what  is  undeniably  the  right 
A  Jury  of  "good  men  and  true*'  should  be  al* 
lowed  to  pass  upon  the  question  whether 
the  parties  intended  that  the  absolute  title 
was  not  to  pass  till  the  support  had  been 
rendered,  and  whether  by  ignorance  or  mis- 
take material  words  to  express  that  intent 
were  not  omitted.  The  failure  of  the  gran- 
tee to  take  possession,  and  evidence  tending 
to  show  nondelivery  of  the  deed,  would  be 
potent  in  that  view. 

In  such  circumstances  as  surround  this 
transaction,  subtle  shades  of  meaning  as  to 
"conditions  precedent*'  and  "conditions  sub- 
sequent," of  which  these  parties  doubtless 
never  heard,  are  but  "as  the  small  dust  in 
balance."  Elmira  knew  naught  of  technical 
differences  between  conditions  precedent  and 
subsequent,  but  she  had  no  intention  of  her 
land  passing  from  her  till  the  consideration, 
her  life  support,  had  been  paid  for  it 
Whether  a  condition  in  a  deed  or  will  is  a 
precedent  or  subsequent  one  depends  upon 
the  intention  of  the  grantor  or.  testator,  to 
be  gathered  trom  the  whole  instrument 
Tilley  V.  King,  109  N.  O.  463,  13  S.  B.  93a 
Whether  they  be  precedent  or  subsequent  is 
a  question  purely  of  intent,  and  the  inten- 
tion must  be  determined  by  considering,  not 
only  the  words  of  the  particular  clause,  but 
also  the  language  of  the  whole  contract,  as 
well  as  the  nature  of  the  act  required  and 
the  subject-matter  to  which  it  relates.  Rail- 
road V.  Brewer,  67  Me.  296,  299.  The  deed 
upon  its  face  showed  that  the  consideration 
was  something  to  be  performed  in  the  fu- 
ture, and  that  the  lands  "stood  good"  for 
the  future  performance  of  this  consideration. 
The  lands  therefore  remained  the  property 
of  the  grantor,  certainly,  at  least,  until  the 
grantee  should  accept  the  contract  and  trust; 
and  he  having  failed  to  do  this  or  to  do  any- 
thing toward  carrying  out  his  contract,  and 
the  grantor  having  remained  in  possession, 
so  that  no  re-entry  was  necessary,  the  legal 
title  of  the  grantee  never  became  complete, 
and  the  grantor  could  make  the  subsequent 
tonveyance.  The  plaintiff,  out  of  possession, 
suing  to  recover  possession  under  the  deed, 
the  consideration  of  which  is  the  subsequent 


support  of  the  grantor,  cannot  recover  with- 
out showing  compliance  with  that  agree 
ment 

The  case  of  Driesbach  v.  Serf  ass  (Pa.) 
17  Atl.  513,  3  L.  R.  A.  836,  is  exactly  on  all 
fours  with  this  case.  In  that  case,  teeter 
Berger  made  a  deed  to  his  niece,  Mrs.  Ser- 
fass;  the  consideration  being  the  future  sup- 
port of  the  grantor.  Mrs.  Serfass  and  her 
husband  entered  into  possession  and  carried 
out  the  contract  until  the  death  of  Mrs. 
Serfass,  after  which  her  husband-  abandoned 
the  premises  and  refused  to  carry  out  the 
contract  Berger,  finding  himself  abandoned, 
made  a  similar  deed  to  Driesbach,  who  sup- 
ported the  grantor  until  his  death.  The  heirs 
of  Mrs.  Serfass  then  brought  an  action  to  re- 
cover possession  against  Driesbach.  The  de- 
fendant on  the  trial  offered  to  prove  the  fail- 
ure of  Serfass  to  carry  out  the  contract  to 
support,  which  evidence  was  excluded;  the 
court  below  holding  that  Mrs.  Serfass  took 
a  fee  in  the  land,  which  descended  to  her 
heirs  at  law,  and  that  Berger  had  no  right 
to  make  a  second  conveyance  to  Driesbach, 
his  only  remedy  being  an  action  of  covenant 
against  Mrs.  Serfass  for  nonperformance. 
The  Supreme  Court  of  Pennsylvania,  in  re- 
versing this  ruling,  says:  "The  right  of  Ser- 
fass to  recover  possession  In  this  action  de- 
pended upon  whether  the  consideration 
agreed  upon  had  been  paid.  Being  out  of 
possession,  he  could  not  recover  upon  the 
contract,  unless  he  could  show  performance. 
This  he  was  not  required  to  do.  The  de- 
fendant then  proposed  to  take  up  the  but^ 
den  of  proof  that  rested  on  the  other  side, 
and  to  show  affirmatively  the  nonperform- 
ance of  the  contract,  under  which  alone  the 
plaintiff  could  recover.  This  evidence  should 
have  been  admitted.  It  would  be  contrary  to 
the  original  Intention  of  the  parties,  as  well 
as  against  good  conscience,  to  permit  the 
vendee  to  recover  the  possession  of  land  from 
,his  vendor,  or  one  holding  his  title,  without 
rendering  or  offering  to  render  the  equivalent 
contracted  for." 

By  the  words  "deed  to  be  void"  the  grantor 
doubtless  meant  "to  be  void  and  of  no  effect" 
till  the  consideration  was  fully  paid.  This 
view  was  presented  by  the  evidence  offered 
and  ruled  out  upon  the  plaintiff's  objection. 
It  should  have  been  admitted.  And  If  the 
defendant's  pleading  that  the  agreement  was 
that  "the  deed  should  be  void,"  technically 
construed,  means  a  "condition  subsequent" 
it  is  in  conflict  with  the  whole  tenor  of  the 
evidence  offered,  and  the  defense  intended, 
and  the  solemn  Interest  of  Justice  requires 
that  the  case  should  go  back,  that  the  evi- 
dence may  be  admitted,  and  a  "condition, 
precedent"  pleaded  in  more  technical  lan- 
guage, according  to  the  clear  Intent  of  the 
defense  set  up. 

DOUGLAS,  J.  (dissenting).  Where  the  law 
is  in  doubt  my  mind  naturally  turns  to  the 
great  equities  of  humanity.    These  are  all 
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on  the  Mb  of  tbe  defendant  The  plalntUf 
l8  seeking  to  recover  land  ondor  a  contract 
which  he  r^ndiated  and  for  a  consideration 
which  he  never  gave.  He  is  seeking  to  get 
something  for  nothing,  and  take  the  land 
away  from  those  who  have  done  what  he 
•honld  have  done,  and  have  paid  what  he 
•honld  have  paid.  I  concur  in  the  dissenting 
opinion  of  the  Chief  Justice. 


(W  N.  C.  240) 

DBAVER  T.  DBAVEB. 

(Sapreme  Court  of  North  Carolina.    Dec.  13, 

1004.) 

CO VSNAHTS— ▲GAINST  INOUMBBANCES— BBBAOH 
-^  DEEDS  —  RECITALS  —  CONCLUSIVENESS  — 
STATUTE  OF  FRAUDS  —  (COLLATERAL  UNDER- 
TAKINGS —  PAROL  TRUSTS  —  WITNESSES  -^ 
TBANBACnONS  WITH  DECEASED  PERSONS- 
TRIAL— SUBMISSION  OF  ISSUES. 

1.  Where  the  payment  of  the  consideration  Is 
necessary  to  sustain  the  validity  of  a  deed  or 
eontract,  the  acknowledgment  of  payment  is 
contractual  in  its  nature,  and  cannot  be  con- 
tradicted by  parol  proof;  but  where  it  is  to  be 
treated  merely  as  a  receipt  for  money,  it  is  only 

Sima  facie  evidence  of  the  payment,  and  the 
ct  that  there  was  no  payment,  or  that  the 
consideration  was  other  than  that  expressed  in 
the  deed,  mav  be  shown  by  parol. 

2.  A  promise  by  a  purchaser  of  land,  in  con- 
sideration of  the  sale  to  him,  to  assume  and 

ey  a  debt  secured  by  deed  of  trust  on  the 
id,  is  not  a  promise  to  answer  for  the  debt 
or  default  of  another  within  the  meaning  of  the 
statute  of  frauds. 

8.  One  who  merely '  holds  the  legal  title  to 
land,  and  conveys  it,  without  consideration,  to 
the  beneficial  owner  at  the  latter's  direction.  Is 
not  bound  to  pay  an  incumbrance  on  the  land 
assumed  by  the  beneficial  owner  in  the  transac- 
tion by  which  he  acquired  the  beneficial  owner- 
ship, and  for  failure  to  do  so  Is  not  liable  on 
the  covenant  against  incumbrances. 

4.  In  an  action  for  breach  of  a  covenant 
against  incumbrances,  the  fact  that  the  nonlia- 
bilitv  of  defendant  depends  on  his  having  held 
the  land  merely  as  a  trustee  under  an  admitted 
parol  trust  does  not  prevent  the  court,  because 
of  the  statute  of  frauds,  from  investigating  the 
matter  and  awarding  defendant  relief  from  lia- 
bility. 

5.  Under  Code,  |  500,  providing  that  a  person 
interested  in  the  event  of  an  action,  or  a  person 
from  whom  an  interested  person  derives  his  ti- 
tle, shall  not  be  examineo  as  a  witness  In  his 
own  behalf  or  interest,  or  In  behalf  of  his  suc- 
cessor in  interest  against  the  executor,  etc.,  of 
a  deceased  person,  concerning  a  personal  trans- 
action or  communication  between  the  witness 
and  the  deceased  person,  a  distributee  of  an  es- 
tate of  a  grantee,  who  had  purchased  an  interest 
in  the  property  from  the  grantor  and  had  after- 
wards conveyed  that  interest  to  the  grantee, 
was  not  incompetent  to  testify,  in  an  action  by 
the  administratrix  of  the  grantee  for  breach  of 
the  covenant  against  incumbrances,  that  the 
grantor  held  the  property  merely  as  a  trustee 
for  the  grantee,  and  conveved  it  to  the  srantee 
without  receiviiia  any  consideration,  and  tnat  the 
grantee  assumed,  as  part  consideration  for  the 
transaction  bv  which  he  acquired  the  benefi<4al 
interest,  the  mcnmbranos  on  account  of  the  ex- 
istence of  which  suit  was  brought 

8.  It  is  not  material  In  what  form  issues  are 
submitted  to  the  jury,  provided  they  are  gw- 
mane  to  the  subject  of  the  controversy,  and 
each  par^  has  a  uiir  opportunity  to  present  his 
version  of  the  facts  ana  his  view  of  the  law. 

f  C  See  Trial.  voL  48,  CtaoL  Dis.  I  6QS. 
49  &B.- 


Appeal  from  Superior  Court,  Bnncombe 
Oounty;   Long,  Judge. 

Action  by  Ella  B.  Deaver,  administratrix 
of  A.  B.  Deaver,  deceased,  against  R.  M. 
Deaver.  Prom  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

This  is  an  action  upon  a  covenant  against 
Incnmbrances  contained  In  a  deed  for  a  tract 
of  land  from  the  defendant,  R.  M.  Deaver,  to 
his  brother,  A.  B.  Deaver,  dated  May  11, 
1897.  The  deed  also  contained  covenants  of 
seisin  and  of  warranty.  The  consideration 
recited  in  it  is  $3,000,  the  receipt  of  which 
by  the  defendant  is  acknowledged.  The 
breach  alleged  consists  In  the  fact  that  at  the 
time  the  deed  was  executed  there  was  an 
incumbrance  on  the  land,  to  wit,  a  deed  of 
trust  dated  October  21,  1890,  from  the  de- 
fendant to  J.  B.  Rankin,  securing  a  debt  of 
$1,000,  which  was  evidenced  by  a  note  of  the 
defendant  payable  to  Mrs.  Mary  J.  Lusk,  and 
due  January  1,  1891.  The  defendant  admit- 
ting the  execution  of  both  deeds  and  the  ex- 
istence of  the  indebtedness  to  Mrs.  Lusk, 
secured  as  above  stated,  alleges  in  his  an- 
swer that  the  plaintUTs  Intestate  became  the 
beneficial  owner  of  the  land,  and  that  the 
defendant,  having  only  the  naked  legal  title, 
and  having  no  other  Interest  of  any  kind, 
executed  the  deed  of  May  11,  1890,  and  there- 
by conveyed  the  land  to  the  intestate,  the 
latter  for  a  valuable  consideration  having  at 
the  time  assumed  the  debt  due  to  Mrs.  Lusk 
and  promised  to  pay  the  same  to  her,  and 
thereby  satisfy  and  discharge  the  deed  of 
trust  to  Rankin.  The  defendant  further  al- 
leges that  the  deed  of  May  11th  was  executed 
with  the  distinct  understanding  and  agree- 
ment that  It  was  Intended  merely  to  convey 
the  legal  title  which  was  then  in  the  defend- 
ant, and  for  no  other  purpose,  and  that  In 
fact  no  such  consideration  as  is  mentioned 
in  the  deed  passed  from  the  intestate  to  the 
defendant,  and  that  the  intestate  never  paid 
the  defendant  anything  for  the  land  in  mon- 
ey or  money's  worth.  Issues  were  submitted 
to  the  jury,  and,  among  others,  three,  which 
are  numbered  5,  6,  and  7,  were  based  upon 
the  averments  of  the  answer  just  set  forth. 
In  order  to  sustain  the  afllrmative  of  those 
tliree  issues,  the  defendant  proposed  .to  prove 
by  W.  B.  Logan  that  the  tract  of  hind  was 
originally  purchased  by  the  Intestate  and  the 
defendant  from  one  Roberts,  who  was  direct- 
ed to  convey  it  to  the  defendant,  Deaver,  for 
the  purpose  of  being  held  by  him  in  trust  for 
himself  and  his  brother  until  some  pending 
matters  could  be  adjusted.  The  witness  aft- 
erwards bought  the  interest  of  the  defendant, 
v^th  the  understanding  between  himself  and 
the  intestate  that  the  defendant  should  con- 
tinue to  hold  the  legal  title  for  them;  that 
afterwards  the  witness  sold  his  interest  to 
the  intestate,  and  It  was  agreed  in  the  set- 
tlement between  them  that  the  Intestate 
should  assume  and  pay  the  debt  due  to  Mrs. 
Lusk  as  a  part  of  the  consideration  for  the 
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land,  and  that  the  defendant.  Instead  of  mak- 
ing the  deed  to  the  witness  for  his  Interest, 
should  convey  the  whole  interest  directly  to 
the  Intestate;  that  no  consideration  passed 
to  R.  M.  Deaver  in  the  trade  and  transfer, 
but  he  was  merely  required  to  convey  the 
legal  title  held  by  him  to  the  intestate,  in  or- 
der to  carry  out  the  agreement  between  the 
witness  and  the  intestate;  that  the  plaintiff, 
who  is  the  administratrix  of  A.  E.  Deaver, 
was  notified  of  the  arrangement  between  the 
witness  and  her  intestate  as  to  the  assump- 
.tion  by  the  latter  of  the  debt  due  to  Mrs. 
Lusk.  The  court,  upon  objection  by  the 
plaintiff,  excluded  this  testimony,  except  the 
part  concerning  the  notice  to  Mrs.  Lusk,  and 
the  defendant  excepted.  There  was  other 
similar  testimony  offered  by  the  defendant 
which  was  also  ruled  out  by  the  court,  and 
the  defendant  excepted.  Evidence  was  in- 
troduced tending  to  show  that  A.  E.  Deaver 
bought  the  one-half  interest  of  W.  E.  Logan 
at  the  same  price  the  latter  had  agreed  to 
pay  the  defendant  for  it.  From  a  judgment 
in  favor  of  the  plaintiff,  the  defendant  ap- 
pealed. 

Tucker  &  Murphy,  for  appellant  Merrl- 
mon  &  Merrimon,  for  appellee. 

WALKER,  J.  (after  stating  the  facts).  We 
do  not  see  why  the  testimony  of  the  witness 
Logan  was  not  relevant  and  admissible,  nor 
why  he  was  not  a  competent  witness.  The 
testimony  certainly  tended  to  show  that  A. 
E.  Deaver  had  agreed  in  the  settlement  with 
Logan,  who  had  bought  the  defendants  one- 
half  interest,  that  in  consideration  of  the 
sale  to  him  of  that  Interest  he  would  pay  the 
Lusk  debt  and  satisfy  the  deed  of  trust,  and 
it  is  not  incompetent  because  It  contradicts 
the  recital  in  the  deed,  namely,  that  the  $3,- 
000  tiad  been  paid.  Where  the  payment  of 
the  consideration  is  necessary  to  sustain  the 
validity  of  the  deed  or  the  contract  in  ques- 
tion, the  acknowledgment  of  payment  is  con- 
tractual in  its  nature,  and  cannot  be  con- 
tmdicted  by  paroi  proof;  but  where  it  is  to 
be  treated  merely  as  a  receipt  for  money.  It 
is  only  prima  facie  evidence  of  the  payment, 
and  the  fact  that  there  was  no  payment  or 
that  the  consideration  was  other  than  that 
expressed  in  the  deed,  may  be  shown  by  oral 
evidence.  Washburn  thus  states  the  rule, 
and  the  quotation  seems  to  fit  this  case  ex- 
actly: "Although  it  is  always  competent  to 
contradict  the  recital  in  the  deed  as  to  the 
amount  paid.  In  an  action  involving  the  re- 
covery of  the  purchase  money,  or  as  to  the 
measure  of  damages,  in  an  action  upon  the 
covenants  in  the  deed,  it  is  not  competent  to 
contradict  the  acknowledgment  of  a  consid- 
eration paid,  in  order  to  affect  the  validity  of 
the  deed  in  creating  or  passing  a  title  to  the 
estate  thereby  granted.**  3  Wash.  R.  P.  (5th 
Bd.)  marg.  p.  614.  This  passage  ftrom  Wash- 
bum  is  quoted  and  approved  in  Kendrick  t. 
Insurance  Co.,  124  N.  G.  815,  32  S.  E.  728, 
70  Am.  8t  Rep.  502,  and  the  authorities  in 


support  of  the  principle  are  there  collected  and 
cited  by  the  present  Chief  Justice.  See,  also, 
Harper  v.  Dail,  92  N.  C.  397,  where  Ashe,  J., 
states  clearly  the  distinction  recognized  in  the 
books  between  a  case  where  the  evidence  would 
affect  the  validity  of  the  contract  or  deed,  and 
one  where  it  would  not,  but  would  only  rebut 
the  prima  facie  case  made  by  the  acknowl- 
edgment, treated  as  a  receipt  for  money. 

The  assumption  by  A.  E.  Deaver  to  Logan 
of  the  Lusk  debt  was  not  within  the  statute 
of  frauds.  It  was  an  original  promise,  and 
not  one  superadded  to  the  liability  of  R.  M. 
Deaver.  The  intestate  bought  Logan's  inter- 
est in  the  land,  and,  in  consideration  of  the 
sale  to  him,  promised  to  pay  the  Lusk  debt 
It  seems  to  us  that  the  case,  in  this  respect 
comes  directly  within  the  principle  of  Mason 
T.  Wilson,  84  N.  G.  61,  37  Am.  Rep.  612,  and 
Voorhees  v.  Porter,  134  N.  C.  591,  47  8.  B. 
31,  where  other  like  cases  will  be  found. 
The  sale  of  the  land  to  the  intestate  by  Lo- 
gan constituted  a  new  and  original  considera- 
tion for  the  promise  of  the  former  to  pay 
the  Lusk  debt  and  is  in  no  respect  a  promise 
to  answer  for  the  debt  or  default  of  another 
within  the  intent  and  meaning  of  the  statute 
of  frauds.  If,  in  the  arrangement  between 
the  parties  when  the  intestate  acquired  Lo- 
gan's interest  he  promised  to  pay  the  Lusk 
debt  it  would  indeed  be  unjust  if  he  or  his 
representative  should  be  allowed  to  repudiate 
the  promise  and  subject  the  defendant  to  the 
payment  of  damages. 

If  the  facts  are  found  to  be  as  we  have 
stated  them,  and  the  defendant  merely  held 
the  legal  title  by  agreement  of  all  the  par- 
ties, and  c(»iveyed  it  by  their  direction,  there 
was  no  breach  of  the  covenant  for  It  was 
not  the  defendant's  duty  to  pay  the  debt.  If 
the  defendant  did  not  in  fact  receive  the  con- 
sideration rei::ited  in  the  deed,  there  Is  no 
rule  of  law,  and  certainly  none  of  equity, 
which  forbids  him  to  show  the  truth  of  the 
matter  in  order  to  defeat  the  enforcement  of 
an  inequitable  claim. 

We  are  at  a  loss  to  understand  how  the 
doctrine  of  parol  trusts  has  any  bearing  up- 
on the  case.  There  is  no  attempt  here  to 
establish  any  such  trust  The  person  sup- 
posed to  be  charged  with  the  trust — ^that  is, 
the  defendant — ^admits  it  The  law  concern- 
ing parol  proof  of  trusts  has  nothing  to  do 
with  the  case,  as  we  view  it  The  sole  pur- 
pose is  to  show  the  entire  nature  of  the 
transaction  from  its  inception,  when  the  de- 
fendant bought  from  Roberts  and  took  the 
legal  title  for  himself  and  his  brother,  the 
intestate,  to  its  conclusion,  when  the  alleged 
promise  was  made  by  the  intestate  to  pay 
the  Lusk  debt  We  cannot  therefore^  con- 
ceive how  the  fact  that  an  admitted  parol 
trust  comes  incidentally  into  the  case  as  part 
of  the  proof  of  the  ultimate  fact  prevents 
the  court  even  under  the  most  rigid  applica* 
tion  of  the  statute  of  frauds,  from  proceed- 
ing to  investigate  the  matter  with  a  view  of 
ascertaining  the  facts  and  then  of  doing  Jus- 
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tlce  between  the  parties  upon  the  facts  as 
found. 

The  witness  Logan  was  not  incompetent  as 
a  witness  nnder  section  590  of  the  Code: 
(1)  He  is  not  a  party  to»  nor  is  he  in  any 
way  Interested  in  the  event  of,  the  action; 
nor  (2)  does  he  propose  to  testify  in  behalf 
of  himself,  or  (3)  in  favor  of  a  party  who  de- 
rived hlB  interest  from  him,  or,  (4)  against 
the  representative  of  a  party  deceased  who 
claims  adversely  to  his  assignee;  nor  (5) 
does  his  testimony  relate  to  a  personal  trans- 
action or  communication  with  a  deceased 
person  whose  representative  is  suing,  or  be- 
ing sued  by  the  assignee  of  the  witness.  A 
careful  reading  of  section  690  will  show  that 
the  objection  to  the  witness  upon  the  ground 
of  his  incompetency  is  not  within  either  the 
letter  or  the  spirit  of  the  enactment  Bunn 
V.  Todd,  107  N.  O.  260,  U  8.  B.  1048.  The 
case  appears  to  show  that  instead  of  propos- 
ing to  testify  so  as  to  affect  himself  bene- 
ficially,  either  directly  or  indirectly,  the  wit- 
ness was  in  fact  ready  to  testify  against  his 
own  interest  as  he  Is  the  heir  and  distributee 
of  A.  E.  Deaver,  who  was  his  uncle. 

If  it  was  at  all  necessary  to  plead  specially 
the  matters  set  up  in  defense,  it  may  be  that 
the  answer  was  not  drawn  with  that  fullness 
and  technical  precision  required  by  the  rules 
of  good  pleading,  but  this  defect  may  be 
remedied  by  amendment  We  are  inclined  to 
the  opinion,  though,  that  while  Issues  5,  0, 
and  7  were  properly  submitted  under  the  an- 
swer as  it  is  now  ftramed,  yet  that  the  ex- 
cluded testimony  was  admissible  under  Is^ 
sues  8  and  9.  It  is  not  material  In  what 
form  issues  are  submitted  to  the  jury,  pro- 
vided they  are  germane  to  the  subject  of  the 
controversy  and  each  party  has  a  fair  op- 
portunity to  present  his  version  of  the  facts 
and  his  view  of  the  law,  so  that  the  case,  as 
to  all  parties,  can  be  tried  on  the  merits. 
Warehouse  Ck>.  v.  Ozmeht  182  N.  C.  389,  44 
S.  B.  681.  The  court  erred  in  excluding  the 
testimony  as  above  indicated. 

New  trlaL 
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BARKER  V.  SOUTHERN  RY.  00. 

(Supreme  Court  of  North  Carolina.     Dec.  18, 

1904.) 

BAHJtOADS— aXOHT   OV   WAT— HOW   AOQUIBED— 
PRESUMPTIONS— ADMISSION  OF  EVIDBNCB. 

•  1.  In  ejectment  for  a  strip  of  land  adjacent 
to  the  defendant's  railroad,  evidence  of  a  char- 
ter granted  in  an  adjoining  state  to  a  railroad 
of  that  state  which  afterward  bv  oonsoIidati<m 
became  a  part  of  defendant's  Lessor  was  ad- 
missible for  the  purpose  of  showing  the  history 
and  original  creation  of  defendant  s  lessor. 

2.  In  ejectment  against  a  railroad  company, 
the  act  c^  the  Legislature  relating  to  the  con- 
solidation of  a  local  raUroad  company  with  a 
company  of  an  adjoining  state — the  consolidated 
company  being  defendant's  lessor — ^is  admissi- 
ble, thoui^  the  act  confers  no  power  to  condemn 
land. 

8.  A  railroad  charter  (Laws  1854-65,  p.  274, 
c.  229,  S  11)  provided  that,  in  the  absence  of  a 
contract  between  the  company  and   the  land- 


owner In  relation  to  the  lands  through  which 
the  road  may  pass,  it  shall  be  presumed  that 
the  lands  on  which  the  road  is  constructed,  to- 
gether with  100  feet  on  each  side  of  the  center 
of  the  trade,  have  been  granted  to  the  company 
for  railroad  purposes  only,  unless  the  owner 
shall,  within  two  years  after  the  construction 
of  the  road,  sue  for  the  recovery  of  the  same. 
Held,  that,  on  a  foreclosure  of  a  mortgage  given 
by  the  company,  the  purchaser  took  the  rights 
that  the  company  had  acquired  under  such  sec^ 
tion. 

Douglas,  J.,  dissenting. 

Appeal  from  Superior  Court,  Henderson 
County;    Shaw,  Judge. 

Action  in  ejectment  by  T.  G.  Barker 
against  the  Southern  Railway  Company. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

This  was  an  action  brought  for  the  re- 
covery of  a  strip  of  land  described  in  the 
complaint  as  bounded  by  the  main  line  of  the 
Asheville  &  Spartanburg  Railroad  on  the 
east,  by  W.  H.  Ray  on  the  north,  by  the  street 
leading  from  Anderson  avenue  by  the  ma- 
chine shops  of  the  Henderson  Lumber  Com- 
pany On  the  west,  and  by  Henderson  avenue 
on  the  south.  The  plaintiff  showed  a  chain 
of  titie  from  the  state  to  himself.  The  de- 
fendant admitted  that  it  was  in  possession  of 
the  locus  in  quo.  It  was  alleged  that  such 
possession  was  held  by  virtue  of  the  lease 
from  the  Asheville  ft  Spartanburg  Railroad 
Company:  that  the  road  claimed  the  right 
of  possession  as  and  for  a  right  of  way;  that 
possession  of  the  land  was  taken  by  the  gran- 
the  charter  of  its  grantee,  a  right  of  way  was 
acquired  in  and  over  the  land. 
tee  of  the  company  for  railroad  purposes,  and 
the  land  is  used  and  is  necessary  for  the  op- 
eration of  the  road;  and  that 'by  virtue  of 
such  lease  and  possession,  by  the  tepns  of 

The  plaintiff  located  the  land  as  described 
in  the  deed  and  complaint,  and  it  was  shown 
that  the  land  was  used  for  railroad  purposes  to 
load  and  unload  cars,  and  had  been  used  for 
depot  purposes  since  1878-79.  The  road  was 
extended  from  Hendersonville  to  Asheville 
in  1880,  and  completed  in  1886.  The  defend- 
ant introduced  the  charter  (Laws  1854r-55,  {). 
269,  c.  229)  entitled  ''An  act  to  incorporate 
the  Qreenville  &  French  Broad  Railroad  Com- 
pany." Section  11  of  the  act  is  as  follows: 
*«In  the  absence  of  any  written  contract  be- 
tween the  company  and  any  owner  or  owners 
of  said  land  through  which  the  said  railroad 
may  be  constructed,  in  relation  to  said  land, 
it  shall  be  presumed  that  the  land  upon 
which  the  said  railroad  may  be  constructed, 
together  with  100  feet  on  each  side  of  the 
center  of  said  road,  has  been  granted  to  said 
company  by  the  owner  or  the  owners  there- 
of; and  the  said  company  shall  have  good 
right  and  title  to  the  same,  and  shall  have 
and  hold  and  enjoy  the  same  unto  them  and 
their  successors  so  long  as  the  same  may  be 
used  only  for  the  purposes  of  said  road  and 
no  longer,  unless  the  person  or  persons  to 
whom  any  right  or  titie  to  such  land  *  *  * 
descend  or  come,  shall  prosecute  a  suit  for 
the  same  within  two  years  next  after  the  con- 
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stmctloii  of  such  part  or  portion  of  said  road 
as  may  be  constructed  upon  the  land  of  the 
person  or  persons  so  holding  or  acquiring 
such  right  to  the  title  as  aforesaid;  and  If 
any  person  or  persons  to  whom  the  right  or 
title  to  said  lands,  tenements  or  heredita- 
ments belong,  or  shall  hereafter  descend  or 
come,  do  not  prosecute  a  suit  for  the  same 
within  two  years  next  after  the  construction 
of  the  part  of  said  road  upon  the  land  of  the 
person  or  persons  so  having  or  acquiring  said 
right  or  title  as  aforesaid,  then  he  or  they 
and  all  claiming  under  him  or  them  shall  be 
forever  barred  to  recover  the  same."  The 
defendant,  under  plaintiil's  objection,  intro- 
duced the  law  of  South  Carolina  (15  St  at 
Large,  p.  848,  No.  274)  entitled  *'An  act  to 
incorporate  the  Spartanburg  &  Ashevllle 
Railroad  Ck>mpan7."  Section  4  of  said  act 
conferred  upon  said  corporation  power  to 
construct  a  railroad  from  Spartanburg,  S. 
C,  to  the  North  Carolina  line.  In  the  direc- 
tion of  Ashevllle.  Plaintiff  excepted.  (3) 
The  defendant  introduced  chapter  27,  p.  23, 
Laws  1874-77,  entitled  "An  act  to  amend 
the  charter  of  the  Greenville  &  French  Broad 
Railroad  Company."  The  preamble  of  said 
act  is  as  follows:  "Whereas  the  QreenviUe 
&  French  Broad  Railroad  Company  of  North 
Carolina  and  the  Spartanburg  &  Ashevllle 
Railroad  Company  of  South  Carolina  have, 
in  pursuance  of  the  laws  of  North  and  South 
Carolina,  been  consolidated  into  one  coih* 
pany;  and  whereas  it  is  deemed  expedient  to 
repeal  some  of  the  restrictions  contained  in 
the  charter  of  the  Greenville  &  French  Broad 
Railroad  Company."  The  plaintiff  objected 
to  this  statute  for  the  reason  that  It  does  not 
appear  that  there  was  in  fact  any  consolida* 
tlon  of  the  two  companies  mentioned  in  the 
act  and  because  no  power  is  given  in  the  act 
to  the  Ashevllle  ft  Spartanburg  Railroad 
Company  to  condemn  land,  and  no  corporate 
rights  are  given  whatever.  The  objectldn 
was  overruled,  and  the  plaintiff  excepted.  A 
certified  copy  from  the  records  of  Buncombe 
county  of  a  deed  in  trust  from  the  Spartan- 
burg  &  Ashevllle  Railroad  Company  to  Inman 
&  Cleveland.  This  deed  has  been  registered 
bd  Henderson  county  from  this  certified  copy. 
The  plaintiff  objected  to  the  deed  tiecause  it 
appears  to  be  a  copy,  and  was  ordered  to  reg- 
istration and  was  registered  In  Henderson 
county  from  a  copy  from  the  records  of  Bud* 
combe  county,  and  tiecauee  it  was  not  pro^ 
erly  admitted  to  probate  and  registered  in 
Henderson  county.  The  objection  was  over- 
ruled, and  the  plaintiff  excited.  The  de- 
fendant next  offered  a  certified  copy  of  the 
record  in  the  case  of  Tomny  y.  Spartanburg 
ft  Ashevllle  Railroad  Oa  and  others,  In  the 
Circuit  Comt  of  the  United  States,  In  which 
tlie  mortgage  deed  was  foreclosed  and  the 
property  sold,  and  also  the  deed  from  Inman 
ft  Cleveland,  trustees,  to  the  Ashevllle  ft 
Spartanburg  Railroad  Company,  conveying 
all  of  the  property  rights  of  eaid  company, 
bearing  date  April  4,  1881,  and  duly  regis- 


tered. The  defendant  rested.  The  plaintiff 
introduced  Book  37,  p.  162,  of  the  record  of 
deeds  of  Henderson  county,  showing  the  deed 
from  T.  G.  Barker,  plaintiff,  to  the  Spartan- 
burg ft  Ashevllle  Railroad  Company,  convey- 
ing land  known  as  the  "Stock  Lot"  on  the 
side  of  the  railroad  track,  opposite  the  land 
in  controversy.  This  land  was  conveyed  to 
the  company  for  use  as  a  stock  lot  and  6ther 
railroad  purposes.  The  plaintiff  showed  the 
location  of  the  stock  lot  And  at  the  conclu- 
sion of  the  testimony  his  honor  directed  the 
Jury  to  answer  the  first  issue,  "Is  the  plain- 
tiff the  owner  and  entitled  to  the  land  in  con- 
troversy set  out  in  the  complaint?"  "Yes," 
subject  to  the  right  of  way  of  the  Ashevllle 
ft  Spartanburg  Railroad  Company,  as  provid- 
ed in  the  charter  of  the  Greenville  ft  Frenctt 
Broad  Railroad  Company,  as  contained  In 
chapter  229,  Acts  1854-65;  to  the  second  is- 
sue, that  plaintiff  was  not  entitled  to  the 
possession.  Plaintiff  excepted*  From  a  Judg- 
ment upon  the  verdict  the  plaintiff  appealed. 

Smith  ft  Valentine,  for  appellant  G.  F. 
Bason  and  F.  H.  Busbee,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts).  The 
plaintifTs  first  exception  to  testimony  be- 
comes immaterial  by  reason  of  the  answer  to 
the  first  issue.  His  second  exception  is  polnt> 
ed  to  the  introduction  of  the  South  Carolina 
statute,  for  that  it  is  irrelevant  and  cannot 
affect  the  rights  of  a  citizen  of  this  state. 
The  exception  is  based  upon  a  misconception 
of  the  purpose  for  which  the  statute  was  in* 
troduced.  For  the  purpose  of  showing  the 
history,  original  creation,  and  consolidation 
of  the  two  corporations,  we  can  see  no  valid 
objection  to  its  competency.  It  certainly 
could  not  confer  upon  the  corporation  char- 
tered in  South  Carolina  any  rights,  privileges, 
or  powers  in  respect  to  the  property  of  the 
plaintiff  in  this  state,  nor  does  it  profess  to 
do  so.  It  simply  chaiters  a  railroad  com* 
pany,  with  power  to  construct  a  road  to  the 
North  Carolina  line.  The  exception  was  not 
urged  in  this  court  and  cannot  be  sustained. 

The  third  exception  is  directed  to  the  act 
of  1874-75,  because  (1)  it  does  not  aiq;)ear 
that  in  fact  there  was  any  consolidation  of 
the  two  companies;  (2)  it  does  not  confer  any 
power  on  the  corporation  to  condemn  land. 
These  objections  go  rather  to  the  effect  of 
the  act  than  to  its  competency.  The  recital 
that  a  consolidatldn  had  been  made  in  pur- 
suance of  the  laws  of  the  two  states  must  be 
taken  as  prima  facie  true  for  the  purposes  of 
this  case.  In  regard  to  the  second  ground, 
the  dalm  of  the  defendant  does  not  depend 
upon  tte  right  of  eminent  domain,  but  upon 
a  statutory  presumption.  The  exertion  can- 
not be  sustained.  The  exception  to  the  in- 
troduction of  the  deed  In  trust  must  also  be 
orerruled. 

We  are  thus  brought  to  the  conslderatiOB 
of  the  real  question  presented  by  the  appeal. 
Whatever  corporate  rights  vested  in  .the 
Greenville  ft  French  Broad  Railroad  Company 
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passed  to  and  vested  In  the  Asbevllle  &  Spar- 
tanbni^  Railroad  Ck>mpan7  by  the  consolida* 
tion.  10  G7c.'d08»  804.  -The  power  to  enter 
upon  land  for  the  purpose  ot  constructlnflr 
the  road  was  clearly  conferred  npon  the 
GreenylUe  Sc  French  Broad  Raitaroad  Com- 
pany.  It  was  further  provided  by  section  11 
that,  in  the  absence  of  a  written  contract.  It 
shall  be  presumed  that  the  land  npon  which 
the  said  road  may  be  constructed,  together 
with  100  feet  on  each  side  of  the  center  of 
the  road,  has  bem  granted  to  said  company 
by  the  owners  thereof.  The  validity  of  the 
consolidation  is  not  material  to  this  contro- 
versy. It  was  recognized  by  the  General  As- 
sembly in  the  manner  herein  set  forth.  The 
trust  deed  executed  by  the  Asheville  ft  Spar- 
tanburg Railroad  Company  vested  in  the  trus- 
tees, for  the  purposes  therein  set  out,  the  ti- 
tle to  the  property  of  the  consolidated  rail- 
road companies.  This  title  passed  to  and 
vested  in  the  Asheville  &  Spartanburg  Rail- 
road Company  by  virtue  of  the  proceedings, 
decree,  sale,  etc.,  of  the  Circuit  Court  of  the 
United  States.  By  virtue  of  section  607  of 
the  Code  the  purchaser  became  the  Asheville 
Sc  Spartanburg  Railroad  Company.  We  do 
not  think  that  the  decision  of  this  court  in 
James  v.  Railroad,  121  N.  a  623,  28  S.  B.  637, 
46  li.  R.  A.  806,  conflicts  with  this  view.  The 
question  presented  in  that  case  is  easily  dis- 
tinguished from  the  one  under  consideration. 
At  the  time  of  the  purchase,  April  4, 1881,  the 
Spartanburg  &  Asheville  had  entered  upon 
and  constructed  its  track  over  the  land  in 
controversy.  The  plaintiff's  witness  puts  it 
at  about  1879  or  1880.  This  court,  in  Rail- 
road V.  McCaskill,  04  N.  C.  746,  discusses  and 
construes  language  similar  to  that  contained 
in  section  11  of  the  charter  of  the  Greenville 
ft  French  Broad.  It  was  held  that  "the  pre- 
sumption of  the  conveyance  arises  from  the 
company's  act  in  taking  possession  and  build- 
ing the  road,  when,  in  the  absence  of  a  con- 
tract, the  owner  fails  to  take  steps,  for  two 
years  after  It  has  been  completed,  for  recov- 
ering compensation.  It  springs  out  of  these 
concurring  facts,  and  is  Independent  of  in- 
ferences which  a  jury  may  draw  from  them. 
If  the  grant  issued,  it  would  not  be  more  ef- 
fective in  passing  the  owner's  title  and  es- 
tate. Thus  vesting,  it  remains  in  the  com- 
pany as  long  as  the  road  Is  operated,  of  the 
specified  width,  unaffected  by  the  ordinary 
rules  in  reference  to  repelling  presumptions.'* 
The  decision  in  this  case  has  been  modified 
in  Railroad  v.  Sturgeon,  120  N.  C.  226,  26  B. 
B.  779  It  is  there  held  that  under  similar 
conditions,  construing  the  same  language, 
the  road  acquires  not  a  title  to  the  land,  but 
an  easement  which  entitles  it  to  possession  of 
the  whole  right  of  way  only  when  it  shall 
appear  that  it  is  necessary  for  its  purposes 
in  the  conduct  of  its  business.  We  do  not 
understand  that  in  any  of  the  decisions  of 
this  court  the  doctrine  of  McCaskiU's  Case 
has  been  otherwise  modified.  In  Dargan  v. 
Railroad,  181  N.  O.  623.  42  S.  B.  979,  Stur- 


geon's Case  was  approved.  A  raflroad  under 
a  charter  such  as  the  one  before  us  may  ac- 
quire its  right  of  way  in  three  different  meth- 
ods: (1)  By  purchase^  which  includes  dedi- 
cation, in  which  case  it  will  be  confined  to 
the  width  set  forth  in  the  deed  and  act  of 
dedication.  (2)  By  condemnation,  in  which 
case  it  will  be  confined  to  the  width  set  forth 
in  the  map  or  profile  wliich  is  required  to  be 
filed  under  the  statute.  If  in  either  case  it 
contents  itself  with  accepting  and  paying  for 
less  than  100  fee^  it  must  be  content  to  be 
restricted  to  such  limits  as  are  fixed.  The 
first  method,  of  course,  arises  out  of  a  con- 
tract The  second  is  in  the  exercise  of  the 
right  of  eminent  domain«  and  all  statutory 
provisions  for  taking  property  in  this,  way 
must  be  strictly  construed,  and  no  such  pow- 
er can  be  granted  by  implication.  This  is 
elementary  learning.  <3)  In  the  absence  of 
any  written  contract,  it  shall  be  presumed 
that  the  land' upon  which  the  road  may  be 
constructed,  together  with  IQO  feet  on  each 
side  of  the  center  of  the  road,  has  been  grant- 
ed to  the  company  by  the  owners  thereof, 
and  it  acquired  a  good  right  and  title  to  the 
same,  so  long  as  the  land  may  be  used  only 
for  the  purposes  of  the  road,  and  no  longer, 
unless  the  owner  shall  prosecute  a  suit  with- 
in two  years  to  recover  either  the  land  or 
damages  by  way  of  condemnation.  This 
mode  of  acquisition  is  not  an  exercise  of  the 
right  of  eminent  domain.  It  is  based  upon  a 
purely  statutory  presumption.  The  concur- 
ring conditions  are  (1)  entry  and  construc- 
tion of  the  road;  and  (2)  the  failure  of  the 
owner  to  prosecute  an  action  for  two  years. 
These  concurring  conditions  existing,  the 
statute  fixes  the  term  of  two  years  within 
which  the  owner  may  prosecute  his  action, 
and  in  default  of  ^hich  the  road  acquires  the 
easement  described,  to  wit,  *'one  hundred 
feet  on  each  side  of  the  center  of  the  road," 
with  the  limitation  fixed  as  to  time  and  use. 
It  would  seem  that  there  could  be  no  doubt 
in  regard  to  the  meaning  of  the  Legislature. 
With  the  policy  which  prompted  the  Legisla- 
ture in  the  early  history  of  railroad  building 
in  this  state  to  put  this  provision  in  the  char- 
ters of  the  contemplated  roads,  we  have  noth- 
ing to  do.  Finding  them  to  be  constitution- 
al, it  is  our  duty  to  interpret  and  enforce 
them  in  accordance  with  well-settled  princi- 
ples of  legal  construction. 

The  boundary  is  fixed  at  ''one  hundred  feet 
on  each  side  of  the  center  of  the  road,"  and 
we  have  no  right  to  restrict  it  The  duration 
of  the  easement  is  ''so  long  as  the  same  may 
be  used  only  for  the  purposes  of  the  road, 
and  no  longer."  This  court,  in  Sturgeon's 
Case,  has  defined  the  extent  of  the  easement, 
both  in  respect  to  the  width  and  the  use  to 
which  it  must  be  confined.  It  is  said,  how- 
ever, that  the  presumption  only  arises  in  the 
absence  of  any  written  contract  and  the  bur- 
den is  upon  the  defendant  to  show  this  con- 
dition. It  must  be  conceded  that  when  one 
relies   upon   a  presumption  to  establish  a 
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right,  he  mast  show  eyery  fact  out  of  which 
*  the  presumption  arises.  While  we  have  no 
disposition  to  violate  the  elementary  princi- 
ple of  law  that  a  party  who  claims  to  have 
acquired  the  title  to  property,  or  any  ease- 
ment  therein,  or  right  to  put  any  burden 
thereon  by  presumption,  must  establish  his 
claim  by  showing  the  facts  upon  which  it  is 
based,  we  must  not  refuse  to  give  to  the 
clearly  expressed  intent  of  the  Legislature, 
especially  when  it  assumes  the  form  of  a 
contract,  a  fair  interpretation.  Whether,  In 
the  first  introduction  of  railroad  building  in 
this  state,  the  Legislature  conferred  power, 
in  respect  to  the  acquisition  of  rights  of  way 
and  other  special  privileges,  too  freely,  it  is 
not  within  our  province  to  say.  Whether 
the  growth  in  wealth  and  development  of  the 
natmral  resources  of  the  state,  Incident  tt> 
the  improvement  of  facilities  for  transporta- 
tion, has  compensated  for  such  grants,  it  is 
equally  beyond  our  province  to  discuss.  This 
court  best  serves  its  purpose  and  discharges 
its  legitimate  function  In  our  governmental 
system  when  it  confines  itself  to  its  consti- 
tutional orbit — "to  review  any  decisions  of 
the  courts  below  upon  any  matter  of  law  or 
legal  inference."    Ck>nst.  art  4,  §  8. 

When  the  defendant  showed  its  actual  oc- 
cupancy of  the  land  for  two  years  in  the 
manner  and  for  the  purposes  to  which  it  was 
appropriated,  in  the  absence  of  any  deed  or 
written  contract  or  proceeding  for  condem- 
nation, the  statutory  presumption  arose  with 
the  effect  upon  the  rights  of  the  parties  de- 
clared by  the  statute.  If  one  is  sued  by  the 
state  for  land,  and  shows  a  possession,  either 
by  himself  or  others,  for  80  years,  under  the 
law  as  it  existed  prior  to  1868,  then  arose  a 
presumption  of  a  grant  as  against  the  state, 
and  a  similar  possession  of  21  years  presum- 
ed a  deed  as  against  an  individual.  The 
charier  simply  defines  the  kind,  character, 
and  purpose  of  the  possession,  and  raises  the 
presumption  of  a  grant  of  an  easement  of  fix- 
ed limitations  at  the  end  of  two  years.  Char- 
ters containing  these  provisions  have  been 
granted  in  this  state  since  1833.  No  serious 
question  has  ever  been  raised  as  to  their  va- 
lidity. Railroad  v.  Davis,  19  N.  C.  451;  Rail- 
road V.  McCasklll,  supra;  Railroad  v.  Stur- 
geon, supra.  The  plaintiff  must  recover  on 
the  strength  of  his  own  title.  The  easement 
having  been  acquired  by  the  statutory  pre- 
sumption, and  the  defendant  being  in  the  ac- 
tual enjoyment  of  It,  the  plaintiff  cannot  oust 
it 

His  honor  stated  that  there  was  no  contra- 
diction in  the  testimony,  and,  as  a  question 
of  law,  directed  the  verdict  In  his  ruling 
we  find  no  error. 

DOUGLAS,  J.  (dissenting).  This  Is  anoth- 
er case  in  which  I  would  wish  to  state  my 
views  at  greater  length;  but  It  is  perhaps 
unnecessary  to  do  so,  in  view  of  my  dissent- 
ing opinions  in  Jones  v.  Ck)mmissioners,  130 
N.  a  457,  42  S.  B.  144,  and  Dargan  v.  Rail- 


road, 131  N.  O.  626,  42  S.  B.  979.  I  need 
only  r^eat  that  in  my  opinion  any  construc- 
tion of  a  statute  which  has  thd  effect  of  tak- 
ing private  property  without  compensation, 
and  without  giving  the  owner  any  adequate 
remedy  for  obtaining  compensation,  is  con- 
trary to  the  Constitution  of  this  state,  as  well 
as  the  fourteenth  amendment  to  the  Consti- 
tution of  the  United  States.  I  may  also  say 
that  in  my  opinion  any  statutes  of  limitation 
which  discriminate  against  the  citizen  by  tak- 
ing from  him  his  property  while  in  the  actual 
possession  thereof,  and  giving  it  to  a  rail- 
road corporation  upon  a  mere  constructive 
possession,  is  contrary  to  the  letter  and  spirit 
of  section  8,  ait  8,  of  the  Constitution  of 
this  state,  which  provides  that  "all  corpo- 
rations shall  have  the  right  to  sue  and  shall 
be  subject  to  be  sued  in  all  courts  in  like 
manner  as  natural  persons."  I  am  especially 
Interested  in  the  principles  decided  in  this 
case  on  account  of  its  unjust  tendencies  and 
dangerous  possibilities.  Hitherto  the  lands 
thus  taken  have  been  of  comparatively  small 
value;  but,  if  the  principle  is  correct,  what 
is  there  to  prevent  railroad  companies  from 
demanding  a  right  of  way  200  feet  wide 
through  our  principal  cities,  and  thus  appro- 
priating perhaps  millions  of  private  property 
without  the  shadow  of  compensation?  The 
value  of  the  property  would  make  no  differ- 
ence in  the  justice  and  legality  of  the  claim. 
The  cabin  of  the  poor  is  as  sacred  as  the 
mansion  of  the  rich,  and  both  should  equally 
receive  the  fullest  protection  of  the  law. 


(56  W.  Va.  220) 

MARTIN  V.  THOMAS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  15,  1904.) 

VENDOB    AND    PUBCHASBB  —  BONA    ITDB    PUB- 
OHASBB— NOTICE— POSSESSION— 
EQUITABLE  DEFENSES.      ' 

1.  A  court  of  equity  will  not  enforce,  against 
an  innoceDt  purchaser,  who  has  paid  the  pur- 
chase money  and  taken  legal  title  to  land,  with- 
out notice,  a  prior  executory  contract  for  the 
purchase  of  the  land. 

2.  An  answer  which  seeks  to  defeat  the  right 
of  a  bona  fide  purchase  of  land  on  the  claim 
that  the  party  nling  the  answer  had  made  a 
prior  executory  contract  for  its  purchase  from 
the  same  owner  must  aver  that  when  the  plain- 
tiff paid  purchase  money  and  took  title  he  had 
notice  of  such  prior  contract- 

3.  To  make  possession  of  land  notice  to  sub- 
sequent purchasers,  such  possession  must  he  in- 
consistent with  the  occupant's  apparent  or  rec- 
ord title,  because  such  possession  will  be  pre- 
sumed to  be  under  such  title,  rather  than  onder 
another  ri^bt. 

4.  The  mere  sole  possession  of  one  coparcener 
or  tenant  in  common  is  not  notice  to  subsequent 
purchasers  of  shares  of  other  coparceners  or 
tenants  in  common  of  the  right  of  such  occu- 
pant to  those  shares  under  a  prior  unrecorded 
purchase  of  them  by  such  occupant. 

5.  Section  20,  c  90,  Code  1891,  allowing  equi- 
table defense  under  a  writing  for  the  purchase 
of  land  applies  only  to  suits  involving  posses- 
sion, not  to  a  contest  for  the  land  between  two 
purchasers  of  the  same  land  from  the  same- 
vendor. 

(Syllabus  by  the  Ooort.) 
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Appeal  from  Circuit  Court  Preston  County; 
John  Homer  Holt,  Judge. 

Bill  by  Isaac  P.  Martin  against  Blisha 
Thomas.  Decree  for  defendant,  and  plaintiff 
appeals.    Beversed  in  part 

P.  J.  Crogan,  for  appellant  J.  A.  Brown, 
for  appellee. 

BRANNON,  J.  Blisha  Thomas  and  Eliza- 
beth Gorbln  were  Joint  equal  owners  of  a 
tract  of  244  acres  of  land  In  Preston  county. 
Mrs.  Corbin  died  childless,  and  her  half  went 
by  descent  to  kindred — Blisha  Thomas,  a 
brother;  the  children  of  a  dead  brother, 
Frank  Thomas;  and  three  sisters,  Hannah 
Coombs,  Mary  Ann  Cole,  and  Permella  Jen- 
kins. Blisha  Thomas  acquired  the  share  of 
Permella  Jenkins,  and,  owning  his  original 
half,  equal  to  five-tenths,  and  one-tenth  as  a 
brother  of  his  dead  sister,  Blizabeth  Corbin, 
and  the  one-tenth  acquired  from  Permella  Jen- 
kins, he  owned  seven-tenths.  Hannah  Coombs 
and  Mary  Ann  Cole,  by  deed  of  March  28, 
1898,  and  the  heirs  of  Frank  Thomas,  by 
deed  of  same  date,  conveyed  their  shares  to 
William  G.  Brown,  which  deeds  were  for 
money  consideration  cash  paid.  Brown,  be- 
ing thus  owner  of  three-tenths,  conveyed  the 
same  to  Isaac  P.  Martin  by  deed  December 
28,  1898^  for  the  consideration  of  $1,000. 
Martin  brought  a  chancery  suit  against  Bli- 
sha Thomas  conceding  that  Thomas  owned 
seven-tenths  of  said  land,  and  claiming  him- 
self three-tenths,  and  asking  a  partition  ac- 
cording to  such^  ownership.  Blisha  Thomas 
defended  the  suit  claiming  the  whole  tract 
denying  Martin's  right  to  any  share  on  the 
ground  that  in  December,  1895,  he  had  en- 
tered into  a  written  contract  with  an  agent 
of  Mrs.  Coombs,  Mrs.  Cole,  and  the  heirs  of 
Frank  Thomas,  not  recorded,  whereby  they 
sold  their  shares  to  him.  He  claimed  that 
the  deeds  to  Brown  were  Illegal,  wrongful, 
and  not  on  adequate  consideration,  and  de- 
nied Martin's  right  He  asked  a  decree  for 
the  whole  tract  The  court  dismissed  the  bill, 
and  Martin  appealed. 

The  answer  and  amended  answer,  which 
were  objected  to,  but  admitted,  present  no 
defense  to  defeat  the  bill.  The  plaintiff  is  a 
purchaser  of  the  shares  of  Mrs.  Cole,  Mrs. 
Coombs,  and  Frank  Thomas  for  valuable  con- 
sideration, and  the  answers  charge  no  actual 
notice  on  Martin,  or  his  grantor,  Brown,  of 
the  right  of  Blisha  Thomas  when  they  ob- 
tained the  legal  title.  When  two  persons 
claim  the  same  land  as  purchasers  firom  the 
same  vendor,  If  neither  has  the  legal  title, 
but  that  is  still  in  the  vendor,  the  purchaser 
first  in  time  has  preferential  right  to  call  for 
the  legal  title;  but  where  the  junior  has  paid 
purchase  money  and  received  a  conveyance 
of  legal  title  he  is  accorded  preference  in 
equity,  since  his  legal  title  gives  him  supe- 
riority in  a  court  of  common  law.  Urpman 
V.  Lowther  Oil  Co..  63  W.  Va.  501,  44  S.  Bl 
433,  97  Am.  8t  Rep.  1027,  point  10.  In  23 
Am.  &  Bug.  Ency.  L.  (2d  £}d.)  475,  Is  a  full 


discussion  of  this  Important  subject  and  a 
reference  to  the  many  authorities.  Such  a 
purchaser  has  the  legal  title,  and  iiis  claim 
upon  the  conscience  of  a  court  of  equity,  if 
he  is  honest,  is  as  high  as  that  of  his  adver- 
sary. "No  party  can  occupy  a  higher  ground 
than  that  in  a  court  of  equity,  and  if  he  can 
maintain  that  position  his  title  is  established 
and  his  position  Impregnable."  Briscoe  v. 
Ashby,  24  Grat  478.  We  find  in  1  Am.  & 
Bug.  Dec.  in  Equity,  249,  that  equity  '*will 
not  interfere,  either  for  relief  or  discovery, 
against  a  bona  fide  purchaser  of  a  legal  es- 
tate for  valuable  consideration,  without  no- 
tice of  the  adverse  title,  or  of  any  circum- 
stance affecting  the  apparent  right  to  that 
which  he  purchases.**  "Courts  of  equity  will 
not  take  the  least  step  Imaginable  against  an 
Innocent  purchaser  in  such  a  predicament; 
and  will,  on  the  other  hand,  allow  him  to 
take  every  advantage  which  the  law  gives 
him,  for  there  is  nothing  which  can  attach  it- 
self upon  his  conscience  in  such  a  case  in  fa- 
vor of  an  adverse  claim.*'  2  Story,  Bq.  | 
1503.  "Belief  of  cancellation  will  not  be 
granted  against  a  bona  fide  purchaser  for 
value  without  notice  of  the  fraud  or  other 
ground  for  cancellation.*'  6  Cyc.  819.  This 
rule  Is  universal.  Turk  y.  Skiles,  45  W.  Va. 
82,  30  S.  B.  284;  Lough  v.  Michael,  87  W.  Va. 
679,  17  S.  B.  181,  470;  National  Bank  v. 
Harman,  75  Va.  609;  Carter  v.  Allen,  21  Grat 
241.  Seeing  that  the  title  of  Martin  is  good, 
unless  he  had  notice  of  the  claim  of  Thomas, 
surely  those  answers  should  charge  notice. 
One  who  would  nullify  a  deed  because  fraud- 
ulent as  to  creditors  must  aver  notice  against 
the  purchaser,  because  his  title  is  good,  un- 
less he  had  notice,  just  as  Martin's  title  is. 

Though  neither  of  the  answers  charge  ac- 
tual notice,  yet  one  of  them  charges  that  in 
pursuance  of  his  purchase  of  the  Interests  of 
Mrs.  Coombs,  Mrs.  Cole,  and  Frank  Thomas, 
Elisha  Thomas  took  actual  possession,  and 
such  possession^  prior  to  the  deeds  to  Brown 
and  Martin,  is  alone  notice  of  the  rights  of 
.  Elisha  Thomas  under  said  executory  contract 
of  purchase.  Urpman  v.  Lowther  Co.,  53  W. 
Va.  501,  44  S.  E.  433,  97  Am.  St  Rep.  1027. 
point  11.  This  raises  the  question  whether, 
when  one  of  several  coparceners  is  in  pos- 
session, and  others  not  themselves  In  actual 
possession,  and  that  one  In  possession  makes 
an  executory  contract  to  purchase  the  shares 
of  those  others,  such  possession  of  that  one 
is  constructive  notice  to  the  world  of  his  pur- 
chase, so  as  to  warn  all  persons  from  pur- 
chasing the  shares  of  those  purchasers  not  in 
possession  themselves.  We  know  that  the 
possession  of  one  coparcener  is  the  posses- 
sion of  all,  in  the  absence  of  an  actual  ouster. 
His  possession  is  not  adverse  to,  but  consist- 
ent with,  the  rights  of  his  co-owners.  In  23 
Am.  &  Eng.  Ency.  L.  (2d  Ed.)  506,  is  the  rule 
that  to  give  possession  the  force  of  notice, 
"the  possession  must  be  inconsistent  with  the 
apparent  or  record  title  of  the  grantor,  else 
it  will  not  be  sufficient  to  pat  upon  the  pur- 
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chaser  the  duty  of  making  farther  inquiry; 
the  reason  being  that  in  such  case  the  pos- 
session is  presumed  to  be  under  the  grant- 
or's title."  Many  cases  are  cited  for  the  text 
Warvel  on  Vendors,  p.  330.  3  Washburn  R. 
Prop.  I  2201*  says,  "No  inference  is  to  be  de- 
duced from  possession  when  it  is  consistent 
with  the  possessory  title  on  record."  Apply 
this  principle  to  this  case.  Elisha  Thomas 
was  in  possession  under  his  Joint  tenancy 
with  Elizabeth  Ck)rbln,  and  on  her  death  with 
her  heirs.  The  recorded  title  showed  his 
right.  One  bad  right  to  ascribe  his  posses- 
sion to  his  own  apparent  title  on  the  record. 
He  was,  after  Mrs.  Corbin's  death,  as  one  of 
her  heirs,  a  coparcener  in  her  half  with  her 
other  heirs,  and  the  law  would  ascribe  his 
possession  both  to  his  right  as  original  owner 
of  an  undiyided  moiety  and  as  a  coparcener 
with  other  heirs  in  the  Corbin  moiety  under 
her  recorded  right  His  possession  would  not 
be  inconsistent  but  would  be  consistent  with* 
the  rights  of  her  other  heirs.  Mullins  y. 
Nickel  26  Mont  525,  65  Pac.  1004,  87  Am.  St 
Rep.  430,  holds  in  point  with  our  case:  '*In 
so  far  as  persons  other  than  the  tenants 
themselves  are  concerned,  the  actual  occu- 
pancy of  one  tenant  in  common  is  the  right- 
ful possession  of  all  the  owners;  and  if  a  title 
under  which  they  might  hold  is  on  record, 
and  is  consistent  with  the  occupancy,  the  pos- 
session must  be  referred  to  the  record,  and 
will  not  be  constructive  notice  of  any  other 
title."  ''^here  a  person  occupies  premises, 
and  the  record  shows  a  conveyance  under 
which  he  would  be  entitled  to  the  possession, 
in  such  case  his  possession  will  be  referred  to 
the  record  title,  and  a  subsequent  purchaser 
will  not  be  charged  by  it  with  any  other  un- 
disclosed title  or  equity  which  the  occupant 
may  have.  The  possession  is  a  matter  which 
may  incite  Inquiry;  but  the  fact  that  the  oc- 
cupant has  placed  upon  record  written  evi- 
dence of  his  right  with  the  terms  of  which 
his  possession  is  consistent  arrests  inquiry 
at  that  point  and  reasonably  informs  the 
purchaser  that  he  may  rest  upon  the  knowl- 
edge thus  obtained.  Thus  a  wife  was  enti- 
tled to  an  interest  in  land  by  inheritance.  A 
partition  was  had  with  other  heirs,  but  the 
deed  made  thereupon  was  to  both  husband 
and  wife,  vesting  title  to  her  portion  in  them 
as  tenants  in  common,  and  as  against  lien 
creditors  of  the  husband  her  possession  was 
held  notice  only  of  an  undivided  half  inter- 
est." Webb  on  Record  Title,  §  232.  The  deed 
was  made  to  husband  and  wife  by  mistake 
by  the  other  heirs  after  voluntary  partition. 
It  was  the  wife's  land.  The  creditor  knew 
nothing  of  her  equity  to  the  whole.  Farm- 
ers' Bank  v.  Wallace,  46  Ohio  St  152,  12  N. 
B.  439.  A  tenant  in  common  in  possessi<Mi 
purchased  the  interest  of  his  co-tenant  not  in 
possession,  and  failed  to  record  his  deed,  and 
there  Is  no  visible  change  in  the  possession 
except  some  improvements,  and  later  the  in- 
terest of  the  co-tenant  who  had  conveyed  to 
his  co-tenant  was  sold  on  execution.    The 


purchaser,  who  had  no  actual  knowledge  of 
the  prior  conveyance,  is  not  chargeable  with 
notice  from  possession  of  the  co-tenant's 
right  under  the  deed.  May  v.  Sturdivant  75 
Iowa,  116,  89  N.  W.  221,  9  Am.  St  Rep.  463i 
A  possession  justified  by  the  record  title  is 
referable  to  it  and  is  not  notice  of  any  other 
title,  unrecorded,  which  may  have  been  sub- 
sequently acquired.  Dutton  v.  McReynolds, 
31  Minn.  66,  16  N.  W.  468.  There  is  much 
authority  for  the  position  that  possession  be- 
gun under  one  right  is  not  notice  of  a  later 
acquired  right  2  Pom.  Eq.  §  617.  However 
this  may  be  generally,  surely  the  occupation 
by  one  heir  might  be  assumed  to  be  only 
under  his  own  heirship  right  and  would  not 
hint  that  he  had  a  secret  right  for  his  broth- 
er's share.  Must  the  purchaser  go  to  him  to 
inquire  if  he  has  acquired  his  brother's 
share?  May  he  not  assume  that  he  has  only 
his  own  apparent  right?  Wade  on  Notice,  | 
297,  says  that  when  one  is  in  possession  un- 
der a  recorded  title  which  would  Justify  that 
possession,  possession  Is  attributed  to  it  and 
is  not  notice  of  any  undisclosed  title  or  inter- 
est which  the  possessor  may  have.  For  these 
reasons  the  answers  on  their  face  are  not 
good  to  defeat  Martin's  right  or  call  for 
specific  performance  by  taking  title  ttom  him 
as  a  bona  fide  purchaser. 

The  answer  charges  that  the  deeds  to 
Brown  are  fraudulent  Wherein  we  are  not 
told.  No  facts  of  fraud  are  given.  It  also 
charges  inadequacy  of  consideration.  What 
has  Thomas  to  do  with  that?  This  would 
not  hurt  tl^e  deeds  even  between  the  parties 
thereto.  Wood  v.  Harmison,  41  W.  Va.  376, 
23  S.  B.  560.  The  answers  appeal  to  section 
20,  c.  90,  Code  1891,  and  say  that  the  deeds 
to  Brown  and  Martin  are  of  no  force  by 
reason  of  that  statute^  which  reads:  "A 
vendor,  or  any  person  claiming  under  him, 
shall  not  at  law  recover  against  a  vendee, 
or  those  claiming  under  him,  land  sold  by 
such  vendor  to  such  vendee,  when  there  is 
a  writing  stating  the  purchase,  and  the  terms 
,  thereof,  signed  by  the  vendor  or  his  agent" 
This  statute  has  no  point  in  this  case.  By 
common  law  a  title  bond  or  executory  con- 
tract for  sale  of  land  stipulating  for  future 
conveyance  of  legal  title  conveyed  no  right 
to  the  land  whatever.  It  would  only  be 
basis  for  action  for  damages  for  noncon- 
veyance.  A  court  of  law  knew  no  right 
to  land  save  the  legal  title.  Such  an  instru- 
ment gave  an  equity  recognised  in  equity  as 
basis  for  specific  performance.  At  law  the 
vendor  could  bring  ejectment  or  writ  of  right 
repudiate  the  contract  and  turn  the  vendee 
out  of  possession,  even  if  he  had  paid  all 
the  purchase  money.  The  Virginia  statute 
changed  this  by  allowing  the  purchaser  to 
plead  his  equity  in  such  action  for  its  de- 
feat if  he  had  fully  complied  with  the  con- 
tract Our  statute  dispenses  with  perform- 
ance. Thus,  an  equitable  title  is  now  rec- 
ognised in  a  law  court  It  does  not  give 
the  purehaaer  right  to  recover  posseasloa  of 
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the  yendor,  nnless  it  prorlde  for  poasenioa; 
but,  if  let  into  possession,  he  can  hold  tt 
Newell,  IQJect  pp.  486,  318;  Warrel  on  Ven- 
dors, §  874.  The  vendor's  only  remedy  is 
In  equity  to  sell  the  land.  The  statute  was 
made  only  to  remedy  this  defect  In  the  com- 
mon law,  to  glTe  some  force  to  the  writing 
in  a  law  court  for  defense  of  possessloQ. 
The  statute  applies  only  in  actiODS  to  re- 
cover  possession  in  law  courts.  Davis  ▼• 
Teays,  3  Grat.  284;  Snttle  v.  Railroad,  76 
Ya.  284.  This  is  not  an  action  of  ejectment 
or  unlawful  detainer  involving  possession. 
This  is  a  suit  in  equity  Involving  a  right  to 
some  interests  between  conflicting  claimants 
onder  a  common  vendor;  not  an  action 
merely  involving  right  between  vendor  and 
vendee.  If  Mrs.  Oole,  Mrs.  Coombs,  and  .the 
Frank  Thomas  heirs  were  to  sue  Elisha 
Thomas  for  possession,  he  could  use  his 
contract,  under  the  statute,  against  them. 
Or  if  Martin  had  notice  of  Elisha  Thomas' 
purchase,  and  were  to  sue  for  admission  to 
possession  at  law,  Thomas  could  use  the 
contract  This  is  a  suit  in  equity  involving 
the  right  under  a  common  vendor  to  the 
same  thing— conflicting  claims.  The  statute 
is  irrelevant,  because  the  solution  of  the 
controversy  depends  on  the  equity  law  as 
between  two  purchasers  of  the  same  thing, 
depending  not  merely  on  a  sale,  but  the 
superadded  question  whether  the  one  party 
is  a  bona  flde  purchaser,  or  his  right  is  in- 
ferior by  reason  of  fraud.  I  do  not  under- 
stand that  adverse  possession  is  involved. 
Viewed  without  the  right  of  Elisha  Thomas 
under  the  sale,  there  Is  no  show  of  ouster 
as  between  coparceners.  Viewed  with  that 
contract,  as  possession  of  the  purchaser  un- 
der an  executory  contract  is  not  adverse  to 
his  vendor  or  those  under  him,  it  cannot  be 
sustained. 

Another  reason  against  Elisha  Thomas 
is  delay.  Thomas  claims  that  he  bought  the 
contested  shares  from  an  agent  of  the  par- 
ties. That  agent  says  the  contract  was 
conditional.  He  was  to  have  the  shares,  if 
he  paid  for  them  in  a  given  time,  which 
Thomas  himself  says  was  four  months.  He 
also  says  himself  that  It  was  a  sale  "pro- 
viding I  should  pay  in  a  certain  time.'*  Not 
having  paid  within  that  time,  we  may  fairly 
say  it  never  became  a  contract.  In  this 
view  he  could  not  enforce  it  But  say  that 
it  was  not  conditional.  The  writing  was 
mislaid;  but  a  paper  was  filed  pending  the 
cause  as  the  paper,  though  not  clearly  prov- 
en. It  fixed  no  time  for' payment  but  pro- 
vided for  a  deed  on  payment.  It  was  thus 
payable  at  once.  Payment  was  demanded 
of  Thomas,  but  he  did  not  pay  or  offer  to 
do  so.  He  was  insolvent,  unable  to  pay. 
The  contract  dates  December  18,  1895.  The 
agent  who  sold  to  Thomas  considered  the 
arrangement  ended.  Three  years  afterwards 
Brown  purchased.  Why  wait  longer  when 
Thomas  was  utterly  insolvent,  as  he  him- 
self says?    He  could  not  perforoL     Thomas 


never  sought  performance  until  he  filed  his 
answer  in  December,  1809.  If  these  inter- 
ests had  not  been  sold  to  Brown,  I  would 
say  that  Thomas  could  not  enforce  his  al- 
leged contract  because  to  get  equity  to 
grant  performance  one  must  show  himself 
prompt  and  willing  to  comply  on  his  part; 
but  these  shares  have  been  conveyed  to 
Brown,  and  he  has  paid  $400,  and  Brown 
conveyed  to  Martin,  Martin  paying  $1,000. 
Thus  the  condition  of  things  has  changed. 
The  rights  of  Brown  and  Martin  have  inter- 
vened; and  they  must  lose  heavily,  without 
hope  of  indenmity,  if  Thomas  Is  allowed  to 
awake  from  his  supineness  and  get  advan- 
tage from  his  negligence.  Equity  will  not 
grant  specific  performance  of  a  contract  to 
convey  land  when  the  vendee  has  unreason- 
ably delayed  In  performing  the  contract  and 
asking  relief.  Oonditions  have  changed  In 
the  situation  of  the  parties,  and  it  would 
work  hardship  and  loss  to  the  vendor  or 
other  .persons  affected  thereby.  Urpman  v. 
Lowther  Co.,  53  W.  Va.  502,  44  8.  E.  433,  97 
Am.  St  Rep.  1027;  Dyer  v.  Duffy,  39  W. 
Va.  149,  19  Sw  E.  540,  24  L.  R.  A.  339.  I 
have  assumed  that  the  agent  had  power  to 
sell  the  contested  shares,  and  that  there  was 
a  valid  contract  though  these  facts  are*  con- 
tested, and  there  is  grave  reason  to  doubt 
them;  but  as  they  involve  no  law  necessary 
to  be  stated,  I  will  not  prolong  this  opinion, 
now  too  long  for  the  case,  by  discussing 
them.  I  add  that  even  if  the  answers  did 
charge  actual  notice  of  the  alleged  sale,  the 
evidence  is  doubtful,  and  short  of  sustaining 
it,  whereas  the  law  requires  full  proof  as  It 
is  a  charge  of  fraud. 

We  reverse  in  part  the  decree  of  the  circuit 
court  and  do  adjudge,  ^rder,  and  decree  that 
Isaac  P.  Martin  is  entitled  to  have  partition 
made  between  him  and  Elisha  Thomas  of  the 
tract  of  land  in  the  record  of  the  cause  de- 
scribed, assigning  and  confirming,  to  be  held 
by  him  free  of  other  parties,  respectively,  in 
severalty  to  said  Martin  three-tenths  and  to 
said  Thomas  seven-tenths,  according  to  quan- 
tity and  quality;  and  the  cause  is  remanded 
to  the  circuit  court  with  direction  to  make 
such  partition. 


(56  W.  Va.  215) 

STATE  V.  GOOD. 

(Supreme  Gourt  of  Appeals  of  West  Virginia. 

Nov.  15,  1904.) 

INTOXICATING    LI QUOBS— ILLEGAL   SALS— .EVI- 
DENCE. 

1.  Proof  of  an  anlawful  sale  of  a  mixture, 
preparation,  or  liquid  **whlch  will  produce  in- 
toxication'* will  sustain  a  conviction  upon  an 
indictment  charging  the  unlawful  sale  of  "spir- 
ituous liquors,  wine,  porter,  ale,  beer,  and  drinks 
of  like  nature,"  without  a  state  license  there- 
for. For  thejpurposes  of  diapter  82,  §  1,  of 
the  Code  of  1899,  such  mixture,  preparation,  or 
liquid  is,  in  law,  spirituous  liquor,  whether  it 
be  such,  in  fact,  or  not 

2.  When  such  mixture  is  sold  in  labeled  bot- 
tles, as  put  up  by  the  manufacturer,  and  has  a 
commercial  name  or  designation,  the.  evidence  of 
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persoiu  who  have  porchafled  it  from  the  de- 
fendant and  drunh  it,  whether  at  the  same  time 
or  on  different  days  and  occaeiona,  aa  to  wheth- 
er it  is  intoxicating,  ia  admiseible  both  for  the 
state  and  the  defendant. 

(Syllabus  by  the  Court.) 

Error  from  Circuit  Court  Hancock  Coun- 
ty; H.  O.  Hervey,  Judge. 

Elmer  8.  Gtood  was  conylcted  of  an  unlaw- 
ful sale  of  intoxicating  liquors,  and  brings 
error.    Reversed. 

John  R.  Donehoo,  for  plaintiff  in  error. 
The  Attorney  General,  for  the  State. 

POFFBNBARGBR,  P.  Reversal  of  a 
Judgment  of  conviction  of  the  unlawful  re- 
tailing of  spirituous  liquors  is  asked  here  be- 
cause the  indictment  charges  the  unlawful 
selling  of  spirituous  liquors,  wine,  porter, 
ale,  beer,  and  drinks  of  a  like  nature,  while 
the  proof  shows  a  sale  of  an  intoxicating 
liquid  called  **Rikk";  it  being  urged  that  as 
the  article  sold  was  not,  in  fact,  one  of  the 
prohibited  liquors  mentioned  In  the  indict- 
ment, the  charge  is  nnsustained  by  proof. 
In  addition  to  the  liquids  named  in  the  in- 
dictment, the  law  prohibits  the  sale  of  ''all 
mixtures,  preparations  or  liquids  which  will 
produce  intoxication,  whether  they  be  pat- 
ented or  not,"  and  declares  that  they  "shall 
be  deemed  spirituous  liquors  within  the 
meaning"  of  the  statute;  but  the  contention 
is  that  the  indictment,  to  sustain  a  convic- 
tion of  a  sale  of  such  mixture,  preparation, 
or  liquid,  must  contain  a  count  specifically 
covering  such  mixture,  preparation,  or  liquid. 
No  authority  directly  confirming  this  view 
has  been  produced.  The  argument  is  one  of 
deduction  only.  State  v.  Oliver,  26  W.  Va. 
422,  58  Am.  Rep.  79,  is  referred  to,  and  an 
attempt  made  to  show  that  if  the  indictment 
had  charged  the  selling  of  an  intoxicating 
mixture,  preparation,  or  liquid,  proo<  of  sale 
of  crab  cider  would  have  made  out  an  of- 
fense. But  that  clause  is  referred  to  in  the 
opinions,  and  the  case  made  by  the  evidence 
tested  by  it,  just  as  if  an  offense  under  it 
had  been  specifically  charged  in  the  indict- 
ment. Judge  Wood  said:  "Not  being  a  dis- 
tilled liquor,  neither  is  it  a  mixture  known 
as  'bitters'  or  otherwise,  which  will  produce 
intoxication,  and  therefore  declared,  for  the 
purposes  of  the  act,  'spirituous  liquor.'" 
Judge  Snyder,  In  his  dissenting  opinion,  said: 
"The  very  section  under  whidi  the  indict- 
ment here  was  found  uses  the  terms  Intox- 
icating drinks'  and  mixtures  ^hich  will  pro- 
duce intoxication,'  and  expressly  prohibits 
their  sale  vdthout  a  license."  He  exposed 
a  reversal  of  the  judgment,  and  it  was  re- 
versed by  the  tyther  judges,  because,  in  their 
opinion,  the  statute  did  not,  by  any  terms 
used,  prohibit  its  sale.  If  that  decision  or 
the  views  expressed  by  the  court  has  any 
bearing  upon  the  question,  its  effect  is  ex- 
actly the  reverse  of  what  is  claimed  in  re- 
spect to  it 


Hie  le^lative  declaration  that  intoxicat- 
ing mixtures  "shall  be  deemed  spirituous 
liquors"  is  equivalent  to  a  declaration  that 
they  are  spirituous  liquors  for  the  purposes 
of  the  act  An  unlicensed  sale  of  spirituous 
liquors  is  made  an  offense,  and,  as  an  intox- 
icating mixture,  preparation,  or  liquid  is,  by 
force  of  the  statute,  silch  a  liquor,  an  un- 
licensed sale  thereof  constitutes  the  offense. 
This  is  admitted,  but  it  is  said  this  statutory 
classification  does  not  make  a  mixture  which 
contains  no  alcohol  spirituous  in  fact  It 
cannot  change  the  nature  of  the  preparation, 
and  it  was  not  the  purpose  of  the  statute  to 
prescribe  a  mode  of  pleading,  but  only  to 
create  and  define  an  offense.  All  of  this  may 
be  true,  but  the  courts  have  uniformly  held 
that  under  such  statutes,  a  conviction  may 
be' had  upon  an  indictment  alleging  the  acts 
constituting  the  offense,  without  reciting  the 
means  by  which  it  was  committed.  One 
court  has  gone  so  far  as  to  say  that  an  in- 
dictment for  larceny  by  embezzlement  must 
allege  that  the  defendant  "feloniously  did 
steal,  take,  and  carry  away  the  property 
which  is  the  subject  of  the  Indictment" 
Com.  V.  Pratt  132  Mass.  246.  Conmiencing 
with  Dowdy  v.  Com.,  9  Grat  727,  60  Am. 
Dec.  314,  in  1852,  the  Virginia  court  of  last 
resort  has  asserted  and  adhered  to  principles 
of  criminal  pleading  which  render  it  impos- 
sible to  sustain  the  position  taken  for  plain- 
tiff in  error,  and  they  have  been  followed  by 
this  court  For  obtaining  money  or  other 
property  which  may  be  the  subject  of  larceny 
by  false  pretense,  the  indictment  may  be 
in  the  coDunon-law  form,  or  it  may  charge 
the  specific  facts  which  the  statute  declares 
shall  be  deemed  larceny.  Leftwlch  v.  Com.. 
20  Grat  716;  Fay  v.  Com.,  28  Grat  012. 
"Upon  an  indictment  for  simple  larceny,  the 
state  may  convict  by  proving  either  that  the 
subject  of  the  larceny  was  received  with 
knowledge  that  it  was  stolen,  or  that  it  was 
obtained  by  a  false  token  or  false  pretense.'* 
State  V.  Halida,  28  W.  Va.  499;  State  v.  Bd- 
wards,  51  W.  Va.  220,  41  S.  B.  429,  59  L.  R. 
A.  465.  The  principles  announced  in  Dowdy 
V.  Com.  are  declared  to  extend  to  embezzle- 
ment also  (Pltsnogle  v.  Com.,  91  Va.  808,  22 
S.  E.  351,  50  Am.  St  Rep.  867);  the  statute 
saying,  if  any  person  embezzle  any  money, 
etc.,  he  shall  be  deemed  guilty  of  the  larceny 
thereof. 

The  conclusion  that  proof  of  a  sale  of  an 
intoxicating  mixture  without  a  license  will 
sustain  an  indictment  for  selling  spirituous 
liquors,  under  our  statute,  is  reached  by  a 
more  direct  and  shorter  method  of  reasoning. 
The  statute  does  not  say  a  sale  of  such  mix- 
ture shall  be  deemed  a  sale  of  spirituous  liq- 
uor, or  that  a  person  making  such  sale  shall 
be  deemed  guilty  of  the  offense  of  selling 
spirituous  liquor.  It  says  all  sudi  mixtures, 
preparations,  or  liquids  shall  be  deemed  spir- 
ituous liquors,  and  it  prohibits  the  sale  there- 
of as  a  sale  of  spirituous  liquors.  In  law, 
whether  In  fact  or  not  it  is  a  spirituous  VLq- 
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QCHr;  and  the  Leglfllatiire^  no  doubt*  tntendod 
to  eliminAte  all  cavil  and  controyeny  about 
the  composition  and  definition  of  the  many 
intoxicating  drinks  then  existing,  and  there- 
after to  come  Into  existence,  by  the  dassi- 
flcation  and  declaration  referred  to. 

The  state  having  Introduced  witnesses 
who  testified  to  having  purchased  from  the 
defendant  the  bottled  preparation  called 
''Rikk,"  and  found  the  effect  of  drinking  It 
to  be  stimulation  such  as  is  produced  by  beer 
or  any  similar  liquor,  the  defendant  offered 
to  prove  by  other  witnesses  that  they  had 
purchased  from  him  at  other  times,  near  the 
same  date,  bottles  of  the  same  daicription, 
and  containiug  what  was  called  the  same 
kind  of  drink,  and  used  it  without  experien- 
cing any  stimulation  therefrom;  and  the  court 
ruled  that  what  they  proposed  to  introduce 
as  evidence  was  inadmissible.  He  was  of 
the  opinion  that  it  must  be  shown  that  these 
purchases  were  made  on  the  same  day,  and 
probably  on  the  same  occasion,  as  the  pur- 
chases referred  to  by  the  witnesses  for  the 
state.  This  view  is  clearly  erroneous.  The 
identity  of  the  liquor,  as  well  as  its  effect  in 
use,  is  for  the  jury,  and  not  for  the  court, 
and  the  weight  of  the  evidence  is  also  for 
the  Jury.  Its  weight,  whether  great  or  slight 
— a  question  for  the  jury — ^is  a  thing  entire- 
ly different  from  its  admissibility.  Owing  to 
the  difference  in  time  and  occasion,  the  char^ 
actcr  of  the  witnesses,  and  other  circumstan- 
ces, the  Jury  may  not  give  the  evidence  much 
force,  but  that  is  immaterial  on  the  question 
of  admissibility.  The  defendant  is  entitled 
to  have  it  go  to  the  Jury,  to  have  such  weight 
as  they  may  deem  it  entitled  to.  The  ad- 
missibility of  this  evidence  is  clearly  estab- 
Hshed  by  Oom.  v.  O'Donnell  (Mass.)  9  N.  HL 
509;  Com.  v.  Goodman,  97  Mass.  117;  Com. 
V.  Pease,  110  Mass.  412.  "In  a  criminal  pros- 
ecution for  the  sale  of  intoxicating  liquors  in 
Violation  of  a  local  prohibitory  law,  the  ar- 
ticle sold  being  compounded  by  a  druggist, 
and  the  bottles  labeled  'Elixir  Cinchona/  or 
'Cinchona  Bitters,'  it  is  permissible  for  the 
prosecution  to  prove  that  it  was  bought  and 
used  by  many  persons  as  a  beverage,  the  use 
to  which  it  was  applied  being  illustrative  of 
its  nature  and  properties;  and  a  person  who 
had  swallowed  it  may  state  its  exhilarating 
effect  on  himself,  and,  though  not  technical- 
ly an  expert  may  testify  that,  In  his  opinion, 
it  would  produce  intoxication.* "  Carl  v. 
State,  87  Ala.  17,  6  South.  118,  4  L.  R.  A. 
380.  Bvidence  of  this  character  being  proper 
for  one  side,  it  must  be  for  the  other.  The 
rule  must  work  both  ways.  "In  a  prosecu- 
tion for  selling  intoxicating  liquors  in  viola- 
tion of  a  local  prohibitory  law,  a  witness  for 
the  prosecution  having  teertified  that  the  liq- 
uor or  beverage  sold  by  the  defendant  pro- 
duced on  him  effects  smillar  to  those  produ- 
ced by  whisky,  it  is  competent  for  the  de- 
fendant to  prove  by  other  witnesses  who  had 
drupk  it  that  it  had  no  intoxicating  effect 
on  them.**    Knowles  v.  State,  80  Ala.  9.    In 


the  case  Just  quoted  from,  the  purchases 
testified  to  by  the  witnesses  were  made  at 
different  times,  and  the  witnesses  gave  the 
same  description  of  the  article  purchased. 

Certain  remarks  of  the  court  on  refusing 
to  admit  this  evidence  are  excepted  to.  If 
his  ruling  had  been  correct,  the  remarks 
woald  have  been  harmless  and  not  improper. 
The  evidence  will  go  in  on  the  new  trial,  and 
we  do  not  presume  the  court  will  nullify  or 
Impair  its  effect  by  improper  comment 

An  exception  is  grounded  upon  the  refusal 
of  the  court  to  admit  testimony  as  to  what 
a  government  inspector  had  declared  as  the 
result  of  an  analysis  of  Rikk  made  in  his 
presence.  The  ruling  of  the  court  on  this 
was  right    It  is  mere  hearsay. 

It  is  urged  the  court  should  have  compelled 
an  election  by  the  state  as  to  the  sale  relied 
upon.  As  there  is  to  be  a  new  trial,  in  which 
the  motions  may  be  different  from  those 
made  in  the  one  which  has  been  had,  and  the 
law  on  the  subject  is  fully  elucidated  in  State 
V.  Chisnell,  36  W.  Va.  659,  15  S.  El  412,  it  is 
useless  to  consume  time  on  that  subject. 

For  the  error  aforesaid,  the  Judgment  will 
be  reversed,  a  new  trial  allowed,  and  the 
case  remanded. 


(66  W.  Va.  IM) 
WILSON  et  aL  v.  MAXON  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  15,  1904.) 

BBSOISSION    OF    CONTBACT— PBOOF    OF   FaAUD— 
OX7TSTANDINO  TITLE— BEMEDIES. 

1.  To  rescind  an  executed  contract  in  equity 
on  the  grounds  of  fraud,  such  fraud  must  be 
dearlv  alleged,  and  fully  sustained  by  proof  if 
denied. 

ZA  litigant  relying  on  the  outstanding  title 
of  a  third  person  to  sustain  his  action  or  de- 
fense must  fully  establish  such  title  by  com- 
petent and  sufficient  proof. 

8.  A  verbal  contract  for  the  exchange  of  per- 
sonal property  may  be  rescinded  by  either  party 
thereto  for  eood  cause,  and  a  suit  at  law  main- 
tained for  toe  restitution  of  the  property. 

4.  In  such  cases  resort  should,  not  be  had  to  a 
court  of  equity,  unless  for  some  special  reason 
the  remedy  at  law  is  unavailing  or  inadequate. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Cabell  County; 
B.  S.  Doolittle,  Judge. 

Bill  by  John  T.  Wilson  and  D.  J.  Jenkins 
against  Elizabeth  Maxon  and  others.  De- 
cree for  plaintiffs,  and  defendants  appeal. 
Reversed. 

Marcum,  Marcum  &  Sheppard,  Simms  & 
Enslow,  and  M.  D.  Phillips,  for  appellants. 
Vinson  &  Thompson,  for  appellees. 

DENT,  J.  John  T.  Wilson  and  D.  J.  Jen- 
kins instituted  a  suit  in  chancery  in  the  cir- 
cuit court  of  Cabell  county  against  Eliza* 
betb  Maxon  as  administratrix  and  widow, 
and  Oscar  Maxon  and  Mrs.  M.  D.  Phillips 
as  children  and  heirs  at  law,  of  Thomas  Max- 
on, deceased,  including  therein  the  husband 
of  Mrs.  M.  D.  Phillips,  for  the  purpose  of 
rescinding  and  canceling  the  sale  of  a  cer- 
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tain  removable  house  sttoated  by  permission 
on  Ninth  street,  in  the  city  of  Huntington, 
and  which  the  plaintiffs,  on  the  23d  day  of 
September,  180^  by  verbal  contract  sold  to 
Thomas  Maxon,  now  deceased,  for  five 
shares  of  paid-np  stock  of  the  par  value  of 
1500,  In  the  Mazon-MUler  Ck>mpany.  Such 
proceedings  were  had  in  said  suit  that  on  the 
9th  day  of  July,  1901,  the  circuit  court  en- 
tered a  decree  canceling  such  sale,  restoring 
the  possession  of  such  house  to  the  plaintiffs, 
and  awarding  costs  against  the  defendants, 
from  which  the  defendants  appealed. 

There  was  no  demurrer  to  the  bill,  yet  on 
the  hearing  the  cause  should  have  been  dis- 
missed as  to  all  the  defendants  being  heirs 
of  Thomas  Maxon,  deceased,  with  the  ex- 
ception of  the  administratrix,  as  the  suit  only 
involved  the  right  of  possession  of  a  movable 
house.  22  American  and  English  Enc.  of 
Law  (2d  Ed.)  748.  The  personal  estate  of 
Thomas  Maxon,  deceased,  alone  was  called 
in  question,  and  the  full  title  thereto  was 
invested  In  his  administratrix,  and  his  widow 
and  heirs  had  no  legal  interest  in  the  contro- 
versy. So  they  were  improperly  made  par- 
ties to  the  suit  and  adjudged  to  pay  the  costs 
thereof.  To  sustain  this  suit  for  possession 
of  this  house  against  the  administratrix,  the 
sole  ground  is  that  the  deceased  had  obtain- 
ed possession  thereof  by  fraudulent  repre- 
sentation as  to  the  ownership  of  the  patent 
on  which  the  issue  of  the  stock  transferred 
to  the  plaintiff  was  based.  The  allegations 
of  the  bill  In  relation  thereto  are  as  follows, 
to  wit:  ''Plaintiff  further  says:  That  there 
were  issued  to  said  Thomas  Maxon  In  his 
lifetime  certain  letters  patent  for  a  lifting 
Jack  bearing  numbers  and  dates  as  follows: 
No.  292,441,  dated  January  22,  1884;  No. 
298,306,  dated  May  6,  1884;  No.  298,307,  dat- 
ed May  6,  1884;  No.  806,341,  dated  October 
7,  1884;  No.  806,340,  dated  October  7,  1884; 
No.  312,878,  dated  February  24,  1885;  No. 
315,807,  dated  April  14,  1885.  That  after- 
wards— ^the  date  of  which  is  unknown  to 
your  complainant— said  Thomas  Maxon,  In 
his  lifetime,  transferred  and  assigned  to  one 
James  W.  Carpenter,  of  Dayton,  Ohio,  an  un- 
divided one-half  Interest  in  and  to  said  let- 
ters patent  That  afterwards,  to  wit,  on  the 
26th  day  of  January,  1887,  said  Thomas 
Maxon,  in  his  lifetime,  and  James  W.  Car- 
penter, transferred  and  assigned  unto  D.  B. 
McSherry  &  Co.,  of  Dayton,  Ohio,  all  their 
rights,  title,  and  interest  in  and  to  said  patr 
ents  and  all  improvements  then  made,  to- 
gether with  all  improvements  and  patents 
thereafter  to  be  gotten  or  owned  in  whole  or 
In  part  by  either  the  said  Maxon  or  said  Car- 
penter, to  manufacture,  use,  and  sell  In  the 
United  States  of  America  and  its  territories 
all  such  lifting  Jacks,  which  said  transfer 
was  recorded  and  registered  in  the  Patent 
Office  of  the  United  States,  as  required  by 
law.  Plaintiffs  further  say  that  on  or  about 
the  28th  day  of  August,  1894,  said  Thomas 
Maxon,  in   his  lifetime^  secured  from  the 


United  States  letters  patent  for  an  improved 
lifting  Jack,  which  patent  is  No.  525,223,  and 
that  afterwards — ^the  date  of  which  is  un- 
known to  your  complainant — said  Thomas 
Maxon,  in  his  lifetime^  transferred  to  one 
George  A.  Miller  of  Dayton,  Ohio,  an  undi- 
vided half  Interest  in  said  jMtent  improved 
lifting  Jack;  and  that  afterwards,  on  or  about 
the  day  of  September,  1895,  a  cor- 
poration known  as  the  Maxon-Miller  Com- 
pany was  organized  in  Huntington,  West  Vir- 
ginia, by  said  Maxon  and  Miller,  along  with 
others,  for  the  manufacture  of  the  Improved 
lifting  Jack,  and  that  afterwards,  to  wit,  on 
the  9tb  day  of  September,  1895,  the  said 
Thomas  Maxon,  in  his  lifetime,  and  George 
A.  Miller,  pretended  to  convey  to  the  Maxon- 
Miller  Company  the  exclusive  right  to  manu- 
facture, use,  and  sell  in  the  United  States 
of  America  and  Its  territories  lifting  Jacks 
under  the  letters  patent  above  recited.  That 
in  exchange  therefor  the  said  Maxon-Miller 
Company  was  to  give  to  the  said  Thomas 
Maxon  certain  paid-up  shares  of  stock  In 
the  Maxon-Miller  Company,  and  did  issue 
and  deliver  to  him  said  shares.  The  plain- 
tiffs further  say  that  the  said  Thos.  Maxon 
was  the  president  and  general  manager  of 
said  company  and  its  affairs  from  the  time 
of  its  organization  until  the  time  of  his  death 
In  January,  1900.  Plaintiffs  further  say: 
That  they  were  the  owners  of  a  certain  office 
building  situated  on  the  east  side  of  Ninth 
street,  between  Fourth  and  Fifth  avenues. 
In  the  city  of  Huntington,  being  the  same 
building  now  occupied  by  Peyton  and  Per- 
kins as  a  law  office,  on  the  property  belong- 
ing to  the  city  of  Huntington.  That  by  their 
agreement  with  the  city  they  were  to  have 
the  use  of  said  ground  for  a  yearly  ground 

rental  for  $ per  year,  with  the  iwlvl- 

lege  of  removing  said  building  whenever  they 
wished  so  to  do.  That  on  or  about  the  23d 
day  of  September,  1896,  the  said  Thomas 
Maxon,  in  his  lifetime,  came  to  them,  seek- 
ing to  buy  said  building,  and  to  give  them 
in  exchange  therefor  stock  In  the  Maxon- 
Miller  Company,  which  said  stock  he  repre- 
sented to  them  as  being  worth  the  par  value 
thereof,  or  $100  per  share,  and  that  the  said 
company  had  the  sole  and  exclusive  right  to 
manufacture  said  lifting  jacks  In  the  United 
States,  and  that  said  plaintiffs^  relying  on 
said  statements,  did  deliver  to  said  Maxon, 
in  his  lifetime,  the  possession  of  the  building 
above  described,  and  that  in  exchange  there- 
for the  .said  Maxon,  in  his  lifetime,  deliver- 
ed to  them  five  shares  of  stock  in  the  Maxon- 
Miller  Company  of  the  pretended  value  of 
$100  each.  The  plaintiffs  further  say  that 
afterwards — ^the  date  of  which  is  unknown  to 
your  complainant — ^the  Maxon-Miller  Com- 
pany was  notified  by  the  D.  B.  McSherry  & 
Co.,  of  Dayton,  Ohio,  or  its  assignee,  of  the 
former  transfer  of  the  letters  patent,  and 
were  prohibited  and  stopped  from  manufac- 
turing said  lifting  jacks,  and  that  after- 
wards, to  wit,  on  the day  of  » 
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1900,  said  company,  haying  failed  of  its  pur- 
pose by  reason  of  the  failure  of  the  title  of 
the  patent  sold  to  it,  was  forced  to  abandon 
the  mannf actnre  of  said  lifting  Jacks,  and  to 
have  a  receiyer  appointed  to  wind  up  its  af- 
fairs." 

The  defendants,  in  their  answer,  posltlyely 
deny  these  allegations  of  the  bill  in  so  far 
as  they  allege  the  nonownership  of  the  Maz- 
on-Miller  Company  of  the  patent  inyolyed, 
and  attack  the  right  of  Thomas  Mazon  to 
transfer  the  same  to  snch  company;  and 
they  further  deny  that  D.  E;  McSherry  A 
Co.,  or  its  assignee,  oyer  laid  any  claim  to 
such  patent,  or  oyer  stopped  the  manufacture 
of  such  lifting  Jacks  by  the  Mazon-Miller 
Company,  during  the  lifetime  or  since  the 
death  of  Thomas  Mazon,  deceased. 

There  is  an  agreed  statement  of  facts  in 
the  record.  This  does  not  coyer  the  true 
ownership  of  the  patent  inyolyed,  nor  is  it 
admitted  that  the  Mazon-Miller  Company 
was  preyented,  either  during  the  lifetime  or 
after  the  death  of  Thomas  Mazon,  deceased, 
from  operating  fully  and  completely  under 
the  patent  inyolyed,  and  the  plaintiifs  are 
wholly  without  proof  to  sustain  such  latter 
allegations. 

It  is  true  that  the  McSherry  manufactur- 
ing contract  of  the  27th  day  of  January,  1887, 
ineludes  all  Improyements  on  such  lifting 
jacks  for  which  patents  might  be  thereafter 
obtained  by  Thomas  Mazon.  As  such  pat- 
ents had  no  potential  ezistence  at  the  time 
of  the  contract,  the  sale  or  transfer  therefore 
is  yoid  at  law,  while  equity  will  regard  the 
same  as  an  ezeciitory  contract,  enforceable 
or  not,  in  the  sound  discretion  of  a  court  of 
conscience,  if  not  contrary  to  public  policy 
and  the  seyeral  rights  ef  the  parties  as  they 
appear.  Such  an  ezecutory  contract  may  be 
rescinded  by  the  yerbal  agreement  of  the 
parties  thereto.  Proof  of  abandonment  is 
sufficient  eyldence  of  the  ezistence  of  such 
agreement,  unless  the  contrary  is  shown.  24 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1042;  9  Cyc. 
624;  Huling  y.  Cabell,  9  W.  Va.  522,  27  Am. 
Rep.  562;  Bank  y.  Kimber lands,  16  W.  Va. 
655.  To  sustain  their  case  to  the  satisfaction 
of  a  court  of  equity,  it  deyolyes  upon  the 
plaintiffs  to  show  that  D.  E.  McSherry  & 
Co.  are  still  claiming  under,  and  haye  fully 
complied  with  all  the  important  proyisions  of, 
the  contract,  or  that  their  legal  assignee  has 
so  done  and  is  continuing  to  so  do.  On  these 
important  questions  neither  the  allegations 
nor  proof  come  up  to  the  requirements  of  a 
court  of  equity.  There  is  no  allegation  that 
D.  E.  McSherry  &  Co.  or  their  assignee  haye 
fully  complied  with  their  manufacturing  con- 
tract, or  that  they  are  still  complying  with 
it,  and  regard  it  as  enforceable.  Nor  is  there 
any  proof  or  admission  that  such  is  the  case. 
On  the  contrary,  as  appears  from  the  cir- 
cumstances, they  had  abandoned  it  long  be- 
fore the  death  of  Thomas  Mazon.  At  leasts 
they  neyer  attempted  to  enforce  It  against 
him  during  his  lifetime,  and  now  that  he  is 


dead  they  must  make  out  a  yery  clear  case 
to  haye  it  enforced.  It  is  admitted  that  nei- 
ther they  nor  their  assignee  haye  tried  to  so 
do.  The  plaintiffs  can  take  no  advantage  of 
their  stale  and  abandoned  rights.  Hence 
their  allegations  and  proof  wholly  fail  to 
make  out  a  case  of  fraud  against  Thomas 
Mazon,  deceased,  calling  for  the  interfer- 
ence of  a  court  of  equity.  The  allegations 
and  proof  are  insufficient  to  oyerthrow  the 
title  of  the  Mazon-Miller  Company  to  the 
patent  Inyolyed,  and,  as  this  is  really  the 
only  foundation  for  the  charge  of  fraud  or 
the  want  of  consideration,  the  bill  should  haye 
been  dismissed.  Not  only  is  this  true,  but 
the  plaintiffs,  if  showing  a  good  case  for  re- 
lief, had  a  good  and  adequate  remedy  at  law. 
So  far  as  rescission  is  concerned,  they  could 
haye  accomplished  this  by  their  own  act,  and 
then  sued  for  the  possession  of  the  house  at 
law.  24  Am.  and  Eng.  Enc.  of  Law,  643; 
Id.  614.  There  were  no  writings  between  the 
parties,  but  the  contract  was  a  yerbal  ez- 
cliange  of  personal  property,  which  might 
be  rescinded  by  either  party  for  Just  cause, 
and  a  suit  at  law  maintained  for  restitution 
of  property.  Why,  then,  incumber  a  court  of 
equity  with  such  a  suit,  the  only  object  of 
which  is  to  try  the  right  to  the  possession 
of  personal  property?  The  legal  remedy,  is 
adequate  and  complete.  Id.  617. 
Decree  reyersed,  and  suit  dismissed. 


(56  W.  Va.  200) 
McPECK'S  HEIRS  y.  GRAHAM'S  HEIRS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Noy.  15,  1904.) 

BQUITT— PLEADING — DUBESS— INSANE    PEBSONS 
—CONTRACTS— PRE8UMPTI0  NS— LACHES. 

1.  A  general  charge  of  duress  or  fraud  in  a 
bill,  witDout  statement  of  facts  constituting  it, 
is  not  sufficient 

2.  A  confirmed  insane  person  may,  in  a  ladd 
intervalj  make  a  valid  contract 

3.  If  msanlty  is  occasional  and  intermittent, 
the  presumption  of  insanity  at  the  time  of  mak- 
ing a  contract  does  not  prevail,  and  he  who 
relies  on  insanity  proven  to  have  existed  at  an- 
other prior  time  must  also  prove  its  ezistence 
at  the  time  of  the  contract 

4.  The  defense  of  laches  is  applicable  in  equity 
to  a  married  woman,  as  to  her  separate  estate. 

(Syllabus  by  the  Ck>urt) 

Appeal  from  Clrcnit  Court,  Preston  Coun- 
ty;   John  H.  Holt,  Judge. 

Bill  by  Melinda  McPeck's  heirs  against 
Dayid  Graham's  heirs.  Decree  for  plaintiffs, 
and  defendants  appeal.     Reversed. 

Wm.  G.  Brown  and  P.  J.  Crogan,  for  ap- 
pellants.   R.  W.  Monroe,  for  appellees. 

BRANNON,  J.  On  22d  of  May,  1888, 
David  Graham  conveyed  to  Melinda  Mc- 
Peck,  wife  of  William  McPeck,  a  tract  of 
1301^  acres  of  land  in  Preston  county,  in 
consideration  of  land  owned  by  William  Mc- 

%  L  See  Fraud,  vol.  23,  Gent  Dig.  B  ST;  Pleading. 
VOL  38,  Cent  Dig.  |  28|. 
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Peck,  and  conveyed  by  him  to  Graham.  By 
deed  dated  25tta  of  April,  1889,  in  considera- 
tion of  11,175  recited  In  the  deed  aa  the  in- 
debtedness of  McPeck  and  wife  to  Graham* 
McPeck  and  wife  conveyed  back  to  Graham 
said  130V^  acres.  Graham  died  in  1892.  fn 
June,  1886,  a  suit  began  in  the  circuit  court 
of  Preston  county  in  the  name  of  Melinda 
McPeck  against  the  representatives  of  Gra- 
ham to  cancel  the  deed  from  herself  and 
husband  to  Graham.  Pending  the  suit  Mrs. 
McPeck  died,  and  it  was  revived  in  the 
names  of  her  heirs.  A  decree  was  pro- 
nounced avoiding  the  deed.  The  bill  alleged 
that  Mrs.  McPeck  was  mentally  incompetent 
to  make  the  deed.  The  representatives  of 
Graham  took  an  appeal. 

There  is  some  evidence  Intended  to  show 
that  Mrs.  McPeck  was  unwilling  to  sign  the 
deed  to  Graham,  but  was  forced  to  do  so 
by  her  husband  by  a  threat  that  he  would 
take  his  pension  and  leave  the  family  with- 
out support,  he  receiving  a  pension  as  a  sol- 
dier*; but  we  need  not  consider  coercion  as 
an  independent  ground  of  relief,  on  the 
theory  of  fraud  or  duress,  because  it  is  not 
a  basis  of  relief  made  by  the  bill.  No  fea- 
ture of  the  bill  approaches  that  basis  of  re- 
lief, save  the  too  general  charge  that  "David 
Graham  improperly  procured  tills  plalntlfl  to 
attempt  to  convey  to  him  the  said  tract 
of  land  for  a  pretended  consideration  of  $1,- 
175."  How  he  improperly  did  so,  the  bill 
does  not  say.  This  does  not  specify  the  facts 
constituting  fraud  or  duress.  Zell  Ck>.  v. 
Heatherly,  38  W.  Va.  409,  18  S.  B.  611;  7 
Bncy.  PI.  &  Prac.  247.  It  would  be  pertinent 
to  undue  influence^  if  charged,  but  it  is  not 
charged. 

We  must  treat  the  bUl  as  grounded  alone 
on  the  insanity  of  Mrs.  McPeck.  Was  she 
mentally  competent  to  make  the  deed?  A 
basic  rule,  at  the  outset,  is  that  it  is  a  legal 
presumption  that  the  grantor  in  a  deed  was 
sane  and  competent  to  make  it  at  the  time 
when  made,  and  he  who  asserts  the  contrary 
must  fully  and  clearly  prove  it.  Dalaplaln 
V.  Grubb,  44  W.  Va.  612,  30  S.  B.  201,  67 
Am.  St  Rep.  788;  Snodgrass  v.  Knight,  43 
W.  Va.  294,  27  S.  B.  233.  To  one  reading 
the  lengthy  evidence,  it  must  be  plain  that 
not  only  is  this  legal  presumption  going  to 
sustain  the  deed  not  overthrown,  but  the 
weight  of  the  evidence — the  preponderance 
— goes  decidedly  the  other  way.  We  can- 
not lightly  overthrow  muniments  of  men's 
titles  on  trivial  evidence,  leaving  the  mind 
unwilling  to  do  so.  The  depositions  show 
seven  nonexpert,  nonprofessional  witnesses, 
testifying  in  a  general  way,  that,  in  their 
opinion,  Mra.  McPeck  was  not  sane.  They 
give  no  defined  reasons.  They  say  she  was 
eccentric;  would  stand  and  say  nothing; 
would  take  children  and  wander  over  prem- 
ises when  visiting,  and  say  nothing  to  peo- 
ple, and  stand  silent  and  apparently  trou- 
bled. No  violent  action  was  shown,  no  rav- 
ing mania.    We  can  explain  her  silence  and 


melancholy  on  rational  grounds  In  Febru- 
ary»  1888,  her  son  died,  and  she  was  greatly 
troubled  over  his  death,  as  the  plaintiffii 
proved  by  one  of  her  sons.  He  says  she 
was  insane.  The  strongest  manifestation  of 
insanity  which  he  gives,  or  which  the  rec- 
ord discloses.  Is  that  he  says:  'The  first  I 
noticed  of  her  being  rattled  was  about  six 
weeks  after  Ghariey  died.  She  was  laying 
in  bed  one  night,  and  I  heard  her  say  she 
could  see  him  in  Heaven — she  could .  hear 
him  call  her."  Is  it  to  be  received  as  Sfven 
a  token  of  insanity  that  this  illiterate^  im- 
read,  bereaved  mother,  while  brooding  on 
her  restless  bed  In  the  stillness  and  solitude 
of  the  night,  should  seem  to  see  her  lost 
son  and  hear  his  call  for  his  mother,  even 
from  Heaven?  How  many  cultivated,  edu- 
cated, favored  mothere,  lying  on  soft  couches 
under  gilded  canopies,  stung  with  a  like, 
grief,  see  simUar  apparitions,  and  think 
they  hear  the  voices  of  loved  ones  in  the 
still  watches  of  the  night?  It  may  argue 
superetition  or  excessive  or  diseased  imag- 
ination, but  does  it  prove  that  she  knew  not 
what  she  did  when  conveying  her  land? 
That  she  did  know,  the  plaintifb'  evidence, 
if  true,  fully  proves.  A  son  says  that  when 
the  deed  was  brought  to  the  house  his  moth- 
er objected,  when  the  father  told  her  that 
she  would  have  to  sign  the  deed,  as  Judg- 
ments would  be  rendered  against  him  next 
day.  This  son,  strange  to  say,  does  not  say 
she  was  incompetent  By  another  son  it  is 
proven  that  st^e  flatly  declined  to  sign,  and 
was  told  by  his  father  that  she  would  have 
to  do  so.  By  other  evidence  still  the  plain- 
tiffs sought  to  show  that  she  refused  to  sign 
the  deed,  but  was  induced  by  fear  of  cred- 
itora  of  her  husband*  attacking  the  land  as 
purchased  with  his  means,  and  vested  in 
her  to  cheat  them,  and  by  threat  of  the  hus- 
band to  deprive  the  family  of  the  benefit  of 
his  pension  and  leaving  home.  Now,  this 
evidence,  if  true — ^and  it  is  claimed  jby  the 
plaintiffs  to  be  true — ^proves  that  she  knew 
the  effect  of  the  deed,  and  establishes  her 
mental  capacity  to  execute  it.  It  shows  that 
at  the  very  moment  of  the  execution  of  the 
deed  she  knew  its  character,  and  that  is  the 
moment  of  time,  above  all  other  times,  that 
controls  in  deciding  upon  capacity.  Delap- 
lain  V.  Grubb,  44  W.  Va.  612,  30  S.  B.  201. 
67  Am.  St.  Rep.  788.  This  evidence  of  the 
plaintiffs  ought  alone  to  sustain  the  deed. 
There  Is  evidence  that  Mre.  McPeck's  moth- 
er, grandmother,  and  aunt  committed  sui- 
cide; evidence  that  some  years  before  she 
was  committed  to  a  hospital  in  Pennsyl- 
vania. In  July,  1890,  she  became  worae,  as 
all  say,  and  at  Christmas,  1890,  was  com- 
mitted to  the  Weston  Hospital  as  an  insane 
peraon,  but  the  next  spring  returned  home, 
and  seemed  all  right  till  her  death.  She  told 
several  persons  that  she  had  conveyed  the 
land,  and  that  the  bargain  was  that  she  was 
to  give  possession  In  the  spring.  She  told 
all  about  it     She  said  she  was  under  ob- 
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ligations  to  Graham.  Thus  it  is  clear  that 
for  the  bulk  of  the  time  she  was  sane,  and 
btf  spells  of  insanity  transient  By  the 
great  preponderance  of  evidence,  she  was  not 
Insane  at  the  date  of  the  deed,  April,  1889, 
and  did  not  become  so  till  July,  1890.  The 
physician  and  Justice  who  later  pronounced 
her  a  fit  subject  for  the  Weston  Asylum  so 
state,  and  ftom  the  evidence  it  1b  clear.  El- 
len Radabaugh,  a  witness  for  the  plaintlifs, 
who  pronounced  her  insane,  says  she  first 
noticed  her  Insanity  in  July,  1890.  One  of 
her  sons  says  she  became  so  in  July,  1890. 
Margery  Moser  says  she  was  Insane  In  April, 

1889,  but  also  says  she  was  sent  to  Weston 
the  winter  after  this  April;  and  as  it  is 
fixed  beyond  question  that  Mrs.  McPedc 
went  to  the  Weston  Asylum  in  December, 

1890,  we  must  say  that  the  point  of  time 
fixed  by  Margery  Moser  for  her  insanity  was 
really  AprU,  1890,  not  1880.  So  it  is  clear 
that  the  insanity  did  not  exist  when  the 
deed  was  made,  but  came  on  later.  If  she 
ever  was  insane  before — ^and  it  is  not  clearly 
shown  that  she  was — ^for  years  she  was  re- 
stored, and  was  sane  again  after  a  few 
months  spent  at  Weston.  Even  one  habitual- 
ly Insane  has  sometimes  lucid  Intervals,  and 
is  then  capable  of  contracting.  Bishop  on 
Oontracts,  S  959.  The  insanity  of  Mrs.  Mc- 
Peck,  at  utmost,  was  not  confirmed.  *'If 
the  malady  is  occasional  or  intermittent  In 
Its  nature^  the  presumption  [of  continuance] 
does  not  arise,  and  he  who  relies  on  in- 
sanity proved  at  another  tiipe  must  prove 
its  existence  also  at  the  time  alleged/'  16 
Am.  &  Eng.  Ency.  L.  (2d  Ed.)  606.  As 
stated  above,  the  fact  that  she  objected  to 
the  deed  shows  her  capacity.  And  a  son 
(Frank)  swears  that  when  he  came  home  to 
dinner  on  the  day,  in  the  morning  of  which 
the  deed  was  made,  he  found  his  mother 
crying,  and  she  told  him  all  about  the  deed; 
told  him  that  they  had  come  unexpected  to 
her,  and  she  told  them  she  would  not  sign 
the  deed;  that  the  farm  was  her  home;  that 
she  received  nothing  for  it;  that  her  hus- 
band said  for  her  to  sign  it,  and  stood  over 
her  and  told  her  she  had  to  sign  it,  or  he 
would  take  his  pension  land  leave,  and  she 
told  him  when  she  signed  it  she  was  doing 
BO  against  her  will.  This  shows  her  full 
comprehension  of  the  act  There  are  seven 
witnesses  giving  the  opinion — ^the  mere  opin- 
ion— that  Bins.  McPeck  was  incompetent 
They  state  few  facts  to  substantiate  such 
opinions.  Mere  opinions  of  nonexpert  wit- 
nesses, not  supported  by  good  reasons  on 
facts  warranting  them,  are  entitled  to  little 
or  no  regard.  If  such  reasons  and  facts,  as 
in  this  case,  are  frivolous,  the  opinions  are 
worth  little  or  nothing.  Jarrett  v.  Jarrett,  11 
W.  Va.  684;  Kerr  v.  Lunsford,  81  W.  Va, 
659,  8  8.  B.  493,  2  L.  R.  A.  668.  These  wit- 
nesses give  no  substantial  facts.  Two  of 
those  to  sustain  the  suit  are  sons  and  heirs 
of  Mrs.  McPeck,  deeply  interested  in  the 
suit 


The  defense  introduced  eleven  witnesses, 
all  well  acquainted  with  Mrs.  McPeck,  and 
seeming  impartial  and  fair,  who  fully  sus- 
tain her  competency.  One  of  them  was  a 
Justice,  notary,  school-teacher  and  farmer, 
of  evident  Intelligence.  He  took  the  ac- 
knowledgment to  the  deed,  and  is  clear  In 
stating  Mrs.  McPeck's  competency.  The 
cases  say  that  the  evidence  of  the  officer  tak- 
ing an  acknowledgment  Is  entitled  to  pe- 
culiar weight  on  the  question  of  a  grantor's 
capacity.  Buckey  v.  Buckey,  38  W.  Va. 
168,  18  S.  E.  383.  President  Pendleton,  in 
Beckwith  v.  Butler,  1  Wash.  (Va.)  224,  holds 
this  rule;  telling  us  of  an  early  case  where 
the  evidence  of  such  an  officer  overcame  all 
other  evidence  before  and  after  the  deed. 
This  witness  is  the  same  Justice  who  after- 
wards committed  Mrs.  McPeck  to  the  Wes- 
ton Asylum.  And  her  family  physician, 
whose  evidence  afterwards  sent  her  to  Wes- 
ton, gives  evidence  that  at  the  date  of  the 
deed  she  was  competent  These  witnesses 
say  her  insanity  did  not  occur  till  the  sum- 
mer of  1890,  in  July,  more  than  a  year  after 
the  deed. 

It  adds  strength  to  the  defense  that  Gra- 
ham sold  this  land  back  to  William  McPeck, 
by  title  bond,  4th  July,  1889,  and  on  4th  Oc- 
tober, 1893,  Mrs.  McPeck  signed  her  name 
as  a  party  to  it  She  thus  treated  Graham 
as  owner,  and  thus  when  she  was  confessed- 
ly sane  recognized  her  deed. 

It  appears  probable  from  the  whole  case 
that  the  husband  of  Mrs.  McPeck  caused  this 
deed  to  be  made  to  Graham  to  protect  the 
land  from  creditors,  and  that  it  was  the 
sedate  act  of  both  husband  and  wife.  The 
Justice  says  that,  when  he  was  at  their  house 
to  take  the  acknowledgment,  McPeck  and 
wife  retired  and  consulted.  This  land  had 
been  paid  for,  as  all  admit,  and  the  deed  to 
Mrs.  McPeck  from  Graham  states,  with  the 
husband's  property,  and  was  thus  liable  to 
creditors;  and  later  McPeck  wanted  to  get 
back  the  property.  He  was  active  in  the 
suit  The  wife  was  not  He  never  sued 
while  Graham  lived  to  give  his  version  and 
defend  his  right  He  waited  till  the  man 
who  befriended  him  was  in  his  grave.  Sev- 
eral witnesses  swear  that  he  offered  to  bribe 
them  to  give  evidence  of  his  wife's  insanity. 
We  cannot  overthrow  the  deed  on  the  ground 
of  insanity.  And  if  duress  were  involved, 
the  only  undue  influence  was  that  of  the  hus- 
band, with  which  Graham  could  not  be 
chargeable. 

Another  sufficient  reason  against  the  case 
of  the  plaintiffs  Is  laches.  It  was  more  than 
seven  years  from  the  deed  to  the  suit,  and 
four  years  after  Graham's  death.  It  was 
more  than  five  years  from  Mrs.  McPeck's 
return  from  the  Weston  Hospital  till  suit  It 
is  proven  that  Mrs.  McPeck  was  sane  after 
such  return  until  her  death.  She  gave  an 
intelligent  deposition.  When  the  suit  began, 
Graham  was  dead  and  unable  to  speak.  Cir- 
cumstances  had  changed.     He  was  never 
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attacked  until  after  death.  How  long  aie 
titles  to  remain  In  uncertainty?  Diligence^ 
not  lethargy  and  sleep.  Is  required.  Bryant 
V,  Groves,  42  W.  Va.  10,  24  S.  B.  605;  Chris- 
tian V.  Vance,  41  W.  Va.  754,  24  S.  B.  600. 
No  excuse  for  such  delay  Is  given.  A  mar- 
ried woman,  as  to  her  separate  estate  or 
right,  Is  subject  to  laches.  The  statute  off 
limitation  excepts  her,  but  not  as  to  separate 
estate,  and  she  Is  under  the  bar  of  laches, 
as  applied  In  equity.  Phillips  v.  Plney  Co., 
53  W.  Va.  543.  44  S.  E.  774,  97  Am.  St  Rep. 
1040;  Waldron  v.  Harvey,  54  W.  Va.  608,  46 
S.  B.  603,  18  Am.  &  Bng.  Bncy.  L.  (2d  Bd.) 
107;  McKneely  t.  Terry  (Ark.)  33  S.  W. 
053. 

We  reverse  the  decree  and  dismiss  the 
bllL 

(56  W.  V*.  IJBS) 

GIPHBR  v.  BOWBN  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  16,  1904.) 

AFPBAIr—DBCBEB  PBO  CONFESSO— DISMISSAL. 

1.  An  appeal  from  a  decree  on  a  bill  taken 
for  coDfossed  will  not  be  entertained  by  this 
eourt  unless  a  motion  to  have  such  decree  re- 
versed be  first  made  and  overruled  by  the  court 
or  the  judge  thereof  that  rendered  it ' 

(Syllabus  by  the  Court.) 

Appeal  from  Olrcult  Court;  Pleasants 
County;  L.  N.  Tavenner,  Judge. 

Bill  by  India  Cipher  against  J.  H.  Bowen 
and  others.  Decree  for  plaintiff,  and  de- 
fendants appeal.     Dismissed. 

S.  M.  Noyea,  for  appellants.  C.  P.  Craig, 
for  appellee. 

MILLBR,  J.  India  Cipher  (plaintiff  below) 
Instituted  her  suit  and  filed  her  bill  In  the 
circuit  court  of  Pleasants  county  against  J. 
H.  Bowen,  George  W.  Wentz,  John  Schau- 
wecker,  B.  F.  Riggs,  J.  B.  Parker,  Robert 
M.  Clendenning,  Lora  M.  Olendennlng, 
George  W.  Brown^  Laura  Brown,  Susan  Tag- 
gart,  Rosa  Welty,  and  C.  W.  Welty  and  P. 
P.  Wlngerter,  executors  of  the  last  will  and 
testament  of  Peter  Welty,  deceased,  in  which 
bill  the  plaintiff  claimed  dower  in  lot  No. 
12  in  the  town  of  St  Marys.  The  bill  was 
filed  at  October  rules,  1901,  and  decree  nisi 
taken  thereon.  At  November  rules  follow- 
ing, the  decree  nisi  was  confirmed,  and  the 
cause  was  set  for  hearing.  On  the  10th  day 
of  June,  1903,  the  following  decree '  was 
made  and  entered  by  the  court:  "This  cause 
came  on  this  day  to  be  heard  on  the  bill  and 
exhibits  filed,  and,  summons  having  been 
accepted  by  J.  B.  Parker,  and  been  doly 
served  on  all  the  other  defendants,  and  none 
of  the  defendants  appearing  by  pleadings  or 
otherwise,  and  the  cause  having  been  sub- 
mitted for  final  decree,  and  it  appearing 
that  the  plaintiff  elects  to  accept  her  dower 
in  gross  sum,  and  it  further  appearing  that 
the  value  of  the  property  described  in  these 
proceedings  was  of  the  value  of  $2,000  at  the 


time  of  the  alienation,  and  that  the  age  of 
the  said  India  Cipher  at  the  time  of  the  death 
of  A.  P.  Riggs,  her  husband,  was  47  years, 
and  that  there  is  now  due  her  as  her  dower 
in  said  property  in  gross  sum  the  sum  of 
$393.84,  it  is  therefore  adjudged,  ordered, 
and  decreed  that  the  said  India  Cipher  do 
recover  of  the  defendants  in  this  cause  the 
same  sum  of  $393.84  and  her  costs  in  her 
behalf  expended."  From  this  decree  Rosa 
Welty  and  C.  W.  Welty  and  P.  P.  Wlnger- 
ter, executors  of  Peter  Welty,  were  allowed 
an  appeal. 

The  above  Is  a  decree  on  a  bill  taken  for 
confessed.  No  motion  has  been  made  in  the 
said  circuit  court,  or  before  the  judge  there- 
of in  vacation  to  have  It  reversed.  Under 
section  6  of  chapter  134  of  th,e  Code  of  1899 
the  appeal  was  improvidently  granted,  and 
must  therefore  be  dismissed.  Watson  ▼. 
Wigglnton,  28  W.  Va.  633;  Miller  v.  Ara- 
coma,  80  W.  Va.  606^  5  S.  SX  148;  Ferguson 
T.  Millender,  32  W.  Va.  80,  0  &  B.  JBa 


(66  W.  Va.  m>) 
HAMILTON  v.  AMMONS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  15,  1904.) 

EBBOB—DIBMISSAIi— CONTEST  AS  TO  OFTIOC. 

1.  Syllabus  in  Elbon  v.  Hamrlck,  46  8.  IL 
1029,  approved  and  reaffirmed. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Wirt  County;  L^ 
N.  Tavenner,  Judge. 

Action  by  J.  Y.  Hamilton  against  Z.  F. 
Ammons.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Dismissed. 

C.  Powell  and  B.  L.  Butcher,  for  plaintiff 
in  error.  C.  H.  Leeds,  for  defendant  In 
error. 

McWHORTER,  J.  This  Is  a  writ  of  error 
and  supersedeas  from  the  final  judgment  of 
the  circuit  court  of  Marlon  county,  ren- 
dered on  the  26th  day  of  May,  1901,  involv- 
ing the  title  to  the  office  of  mayor  of  the 
town  of  Falrview,  a  municipal  corporation 
in  the  county  of  Marion,  for  which  office 
J.  T.  Hamilton  was  contestant,  and  Z.  F. 
Ammons  was  respondent  or  contestee.  Upon 
submission  of  this  case,  the  following  stipu- 
lation was  filed: 

"J.  T.  Hamilton,  Defendant  in  Brror,  v. 
Z.  F.  Ammons,  Plaintiff  In  Error.  Writ  of 
Error  and  Supersedeas.  From  the  Circuit 
Court  of  Marlon  County.  The  undersigned, 
C.  H.  Leeds,  attorney  for  the  defendant  in 
error,  and  B.  L.  Butcher  and  C  Powell,  at- 
torneys for  the  plaintiff  in  error,  in  the 
above-styled  action  or  suit,  hereby  stipulate 
and  agree  that  the  writ  of  error  in  this  suit 
or  action  involves  a  contest  as  to  the  office 
of  mayOT  of  the  town  of  Falrview,  a  munici- 
pal c(Mrporation  in  the  county  of  Marion, 
and  that  -during  the  pendency  of  this  writ 
of  error  the  term  of  said  office  has  ended. 
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and  that  tbis  stipulation  may  be  filed  In  the 
Supreme  Court  of  Appeals  In  lieu  of  any 
arsrument  or  brief  on  the  part  of  either  of 
ufl.  Dated  this  26th  day  of  May,  1G04.  C. 
H.  Leeds,  Attorney  for  J.  T.  Hamilton,.  De- 
fendant in  Error.  B.  L.  Butcher,  O.  Powell, 
Attorneys  for  Z.  F.  Ammons,  Plaintiff  in 
Error." 

This  case  comes  clearly  within  the  pnr- 
Tiew  of  Elbon  ▼.  Hamrick  (W.  Va.)  46  8.  B. 
1029,  and  cases  and  authorities  there  cited. 
Therefore  the  writ  of  error  will  be  dismissed, 
without  costs. 


(56  w.  ya.  ud 

CROSS  T.  GROSS  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nor.  15,  1904.) 

OO Vl'm  U ANCB  '-'   WAIVXB  —  DBOBBX  —  SBTTINO 

A8IDB— PABTinON—BEPOBT  OY 

OOlOaSSIONIBBS. 

l.When  a  narty  in  a  suit  in  equity  submits 
tiie  cause  for  hearing  without  asking  a  continu- 
ance^ is  a  waiver  A  his  rights  thereto. 

2.  where  a  cause  has  been  submitted  for  hear- 
ing by  the  parties,  and  a  final  d^ree  entered  on 
such  submisBion,  it  is  not  error  to  refuse  the 
ncotion  of  the  defeated  party  to  set  aside  such 
decree  and  grant  him  a  connnuance  merely  for 
the  purpose  of  enabling  him  to  take  further 
testimony  in  the  cause. 

8.  Where  a  report  of  partition  made  by  com- 
missioners is  proper  on  its  face,  eyerr  reason- 
able presumption  is  in  favor  of  Its  fairness. 

(C^Uabns  by  the  Court.) 

Appeal  from  Circuit  Court,  Ritchie  County; 
M.  H.  Willis,  Judge. 

Bill  by  A.  M.  Gross  against  W.  W.  Cross 
and  J.  B.  Cross.  Decree  for  defendants,  and 
plaintiff  appeals.     Afllrmed. 

Davis  &  Son,  for  appellant  R.  8.  Blair 
and  H.  B.  Woods,  for  appellees. 

McWHORTBR,  J.  A.  M.  Gross,  J.  B. 
Cross,  and  W.  W.  Cross,  children  and  only 
heirs  at  law  of  Nathan  Gross,  deceased,  in- 
herited from  their  father  a  tract  of  61  acres 
of  land  in  Ritchie  county.  A.  M.  Gross  re- 
moved to  Kansas,  and  while  a  resident  of 
that  state  filed  his  bill  in  the  circuit  court  of 
Ritchie  county  at  the  September  rules,  1002, 
against  W.  W.  Gross  and  J.  E.  Gross,  praying 
for  a  partition  of  said  tract  of  land,  filing 
as  an  exhibit  with  his  bill  a  deed  dated  the 
ISth  of  May,  1873,  from  Rose  R.  Harris  and 
her  mother,  Ann  B.  Harris,  to  the  ancestor, 
Nathan  Gross.  On  the  23d  of  October  a  de- 
cree was  entered  in  the  cause  appointing 
commissioners  to  make  partition  of  said 
land.  On  the  30th  of  October,  1902,  the  com- 
missioners made  their  report  of  partition, 
showing  that  they  had  assigned  to  the  plain- 
tiff lot  No.  8,  containing  12  acres  and  112 
poles,  and  lot  No.  2,  containing  the  same 
quantity  of  land,  to  J.  B.  Gross,  and  lot  No. 
1,  containing  85  acres  and  96  poles,  to 
the  defendant  W.  W.  Gross;  describing  each 
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lot  particularly  by  myites  and  bounds,  to- 
gether with  a  map  showing  the  same.  On 
the  next  day  after  the  filing  of  said  report 
a  decree  was  entered  confirming  the  same^ 
and  Thoa  B.  Davis  was  appointed  a  special 
commissioner  to  make  partition  deeds  in  ac- 
cordance with  said  report  of  partition  and 
the  decree.  At  the  December  rules,  1902, 
the  same  plaintiff,  A.  M.  Gross,  filed  his 
bill  In  equity  in  the  same  court  against  W. 
W.  Cross  and  J.  B.  Cross,  alleging  the  fsct 
of  his  nonresidence*here  and  being  a  rr  id- 
dent  of  the  state  of  Kansas,  and  that  he  I /Bid 
instituted  and  prosecuted  the  suit  in  wMch 
the  land  was  partitioned,  making  the  bill, 
decree,  report  of  commissioners,  and  other 
proceedings  in  said  cause  part  of  his  bUl, 
and  alleging  that  when  he  saw  a  copy  of  the 
plat  filed  with  the  commissioners'  report  "he 
was  completely  astounded  and  surprised  that 
he  should  be  only  allowed  a  fraction  of  one- 
fifth  of  the  tract  of  land,  when  he  should 
have  had  at  least  one-third";  that  lot  No.  1 
assigned  to  W.  W.  Gross  was  greater  in 
value  than  the  other  two  lots  or  tracts,  com- 
bined, assigned  to  plaintiff  and  J.  B.  Cross; 
that  the  partition  and  decree  thereon  were 
manifestly  unjust,  unfair,  contrary  to  equity 
and  good  conscience  in  the  division,  and 
tantamount  to  fraud,  which  was  a  fraud 
upon  the  rights  of  the  plaintiff,  and  was  sur- 
prise and  mistake,  and  such  a  one  that  a 
court  of  equity  might  and  would  set  aside, 
annul,  and  hold  for  naught;  that  S.  S. 
Gowell,  one  of  the  commissioners  who  signed 
the  report,  was  not  present  all  the  time  said 
division  was  made,  and.  If  present  at  all, 
was  but  for  a  few  minutes,  and  that  he 
signed  said  report  simply  because  Cain  and 
Douglas,  the  other  commissioners,  had  signed 
it;  that  Gain  acted  more  in  the  capacity  of 
a  surveyor  than  a  commissioner;  that  no 
one  was  present  other  than  the  two  com- 
missioners during  the  whole  time,  except 
W.  W.  Gross;  and  that  by  reason  of  the 
conduct  of  said  commissioners,  and  the  mak- 
ing and  filing  of  said  report,  he  was  taken 
by  surprise,  and  his  counsel  was  misled; 
and  the  comt  was  asked  to  enter  the  decree 
confirming  said  report;  which  it  would  not 
have  done  if  the  facts  and  circumstances, 
as  well  as  the  fraud  complained  of,  had  been 
brought  to  Its  attention;  and  praying  that  the 
final  decree  entered  on  the  31st  of  October, 
1902,  as  well  as  the  report  of  partition  be  set 
aside,  and  the  cause  reinstated  upon  the 
docket,  in  order  that  said  commissioners, 
or  others  appointed  in  their  stead,  might 
make  fair  partition  of  the  land.  The  de- 
fendant W.*  W.  Gross  filed  his  demurrer 
and  separate  answer,  denying  the  material 
allegations  of  the  bill.  Depositions  were 
taken  by  plaintiff  and  by  the  defendant,  and 
the  cause  was  submitted  for  hearing  on  the 
17th  day  of  February,  1903,  and  on  the  8d 
day  of  March,  1008,  the  cause  was  heard 
upon  the  demurrer  to  the  bill,  upon  the  an- 
swer of  W.  W.  Gross,  and  general  replica- 
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lion,  and  upon  the  depositions  taken  and 
filed  in  the  cause.  The  demurrer  was  over- 
ruled, and  upon  the  bearing  on  the  merits 
the  court  was  of  opinion  that  the  plaintiff 
was  not  entitled  to  the  relief  prayed  for  in 
his  bill,  and  the  same  was  dismissed,  and 
the  prayer  denied,  and  Judgment  for  costs 
awarded  to  defendant  W.  W.  Cross.  On  the 
same  day  the  plaintiff,  A.  M.  Cross,  by  his 
counsel,  appeared  in  open  court,  and  moved 
that  the  decree  theretofore  entered,  dismiss- 
ing his  bill,  be  set  aside,  and  that  the  cause  be 
continued,  that  he  might  take  additional  evi- 
dence in  the  case,  and  in  support  of  his  mo- 
tion filed  the  affidavit  of  the  plaintiff  and  the 
affidavit  of  H.  Marsh;  and  in  resistance  of 
said  motion  the  defendant  W.  W.  Cross  filed 
his  affidavit  and  the  affidavits  of  R.  S.  Blair, 
Jr.,  J.  F.  Russel,  A«  M.  Lowther,  and  E.  E. 
Ross;  and  the  plaintiff  tendered  additional 
affidavits,  including  the  affidavit  of  one  of 
his  attorneys,  Thos.  B.  Davis,  and  also  his 
own  counter  affidavit.  On  consideration  of 
said  motion  the  same  was  overruled,  and 
the  court  refused  to  set  aside  the  decree. 
The  evidence  taken  In  the  case  is  very  con- 
flicting, and  does  not  decidedly  preponder- 
ate either  in  support  of  or  against  the  com- 
missioners' report.  Several  of  the  witnesses 
on  the  one  side  say  that  the  partition  Is  un- 
fair and  unjust,  and  that  lot  No.  1  is  equal 
in  value  to  both  lots  No.  2  and  3,  while,  -on 
the  other  hand,  quite  as  many  witnesses  tes- 
tify that  the  partition  is  just  and  fair, 
while  some  witnesses  say  that  the  lot  No.  8 
is  the  most  valuable  lot  in  the  partition. 
The  weight  of  the  evidence  is  to  the  effect 
that  the  quality  of  the  land  of  lot  No.  3  Is 
decidedly  the  best  part  of  the  land,  while 
it  has  more  valuable  timber  than  both  the 
other  lots.  A  point  is  attempted  to  be  made 
by  the  plaintiff  in  the  fact  that  he  offered 
the  defendant  W.  W.  Cross  $100  to  exchange 
lot  No.  3  for  lot  No.  1,  which  the  defendant 
declined  to  do;  but  he  gave  a  very  good  rea- 
son for  his  action  In  so  declining.  He  Is 
the  owner  of  lot  No.  2,  which  was  assigned 
to  J.  E.  Cross,  and  lot  No.  1  adjoins  oth- 
er lands  belonging  to  defendant,  and  by 
exchanging  No.  1  for  No.  8  would  sever 
his  lands  by  having  It  cut  in  two  by 
lot  No.  1.  This  being  the  fact,  it  is  hardly 
a  fair  argument  in  favor  of  the  higher  esti- 
mate being  put  upon  lot  No.  1  by  the  de- 
fendant W.  W.  Cross,  because,  owing  to  the 
situation  of  his  lands.  No.  1  might  be  of 
much  more  value  to  him  than  No.  3,  although 
in  fact  No.  3  might  be  much  more  valuable 
than  No.  1  as  an  Independent  proposition. 

It  is  claimed  by  appellant  that  the  court 
erred  in  refusing  to  set  aside  the  decree 
entered  on  the  3d  day  of  March,  1903,  and 
granting  a  continuance  to  the  plaintiff  for 
the  purpose  of  taking  further  depositions. 
In  his  affidavit  ccmtesting  the  motion  for  a 
continuance,  R.  S.  Blair,  one  of  the  attor- 
neys for  the  defendant  states  that  on  the 
3d  day  of  February,  1903,  the  plaintiff,  A. 


M.  Cross,  was  present  and  gave  his  testi- 
mony, and  counsel  for  plaintiff,  T.  E.  Davis, 
at  that  time  gave  notice  to  the  defendants, 
and  to  affiant,  as  his  counsel,  in  the  pres- 
ence of  the  plaintiff,  that  he  would  Insist 
upon  a  submission  of  said  cause  on  the  first 
day  of  the  February  term,  1903,  which  com- 
menced on  the  17th  day  of  February;  that 
they  had  all  the  testimony  they  wanted;  and 
that  plaintiff  could  get  ready  or  not,  as  he 
chose.  He  further  stated  in  said  affidavit: 
^That  on  the  day  the  depositions  on  behalf 
of  the  plaintiff  were  closed,  which  was  on 
the  10th  day  of  February,  1008,  the  counsel 
for  defendant  W.  W.  Cross  requested  the 
counsel  for  the  plaintiff  to  consent  to  an 
adjournment  of  the  said  depositions  to  a 
day  during  the  present  term  of  court,  in 
order  that  he  (the  defendant)  could  have  an 
opportunity  to  examine  other  witnesses  he 
had  summoned,  but  that  counsel  stated  he 
would  not  agree  to  any  such  thing;  that  his 
client  was  anxious  to  dispose  of  the  case, 
was  ready  to  dispose  of  It;  and  that  he 
would  insist  upon  submission  of  the  said 
case  on  the  first  day  of  the  term  of  this 
court"  This  affidavit  was  made  on  the  23d 
day  of  February,  1903.  On  said  motion  to 
set  aside  the  decree  and  continue  the  cause 
the  plaintiff  filed  several  affidavits,  among 
which  was  an  affidavit  of  his  counsel,  Thos. 
B.'  Davis,  sworn  to  on  the  27th  day  of  Feb- 
ruary, 1903,  four  days  after  the  said  affidavit 
of  Blair,  in  which  affidavit  he  makes  no 
denial  of  the  statement  above  quoted  from 
Blair's  affidavit  showing  that  plaintiff  and 
his  counsel  refused  defendant  further  time 
to  take  depositions  and  insisted  on  a  sub- 
mission of  the  cause  at  that  time.  ''Where 
a  party  appears  and  goes  to  trial  without 
asking  a  continuance,  it  is  a  waiver  of  his 
rights  thereto.'**  9  Cyc.  156,  and  authoritieB 
there  cited.  In  Amos  v.  Stockert  47  W.  Ya. 
109,  34  8.  E.  821  (Syl.,  point  5):  '*The  ques- 
tion of  continuance  is  one  addressed  to  the 
sound  discretion  of  the  court  and,  unless 
it  is  plainly  apparent  that  such  discretion 
has  been  abused,  this  court  will  not  inter- 
fere therewith."  Bee,  also,  Bank  v.  Hamil- 
ton, 43  W.  Va.  76,  27  S.  B.  296;  Marmet 
Company  v.  Archibald,  87  W.  Va.  778,  17  8- 
E.  299;  Buster  v.  Holland,  27  W.  Va.  611; 
Logle  V.  Black,  24  W.  Va.  21;  Biddle  v. 
McGInnis,  22  W.  Va.  253.  It  would  cer- 
tainly be  very  unusual  practice,  and  very 
irregular,  after  the  submission  and  decision 
of  the  cause,  the  submission  and  hearing 
of  the  same  having  been  pressed  and  insisted 
upon  by  the  party  defeated  in  the  decision, 
especially  where  no  grounds  are  set  up  ex- 
cept the  mere  fact  that  he  wanted  to  take 
further  depositions  when  the  defendant  closed 
his  depositions,  only  because  he  had  no 
time  to  take  further  depositions  which  h« 
desired  to  take,  and  which  plaintiff  refused 
to  grant  the  further  time  and  announced' 
himself  ready  for  the  hearing.  If,  under 
such  circumstances,  the  decree  could  be  ael 
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aside  for  the  pnrpoee  of  allowing  the  plain- 
tiff to  go  into  the  country  to  seek  further 
testimony  to  make  his  case»  there  would  he 
no  end  to  litigation. 

The  appellant  in  this  cause  occupies  rather 
an  anomalous  position.  He  is  seeking  at 
the  hands  of  the  court  to  relieve  himself 
against  what  he  claims  to  be  a  mistake 
tantamount  to  firaud.  He  brought  his  suit 
for  partition;  had  commissioners  appointed 
to  make  the  partition,  who  were  duly  sworn, 
and  acted  in  pursuance  of  the  decree  appoint- 
ing them,  neither  of  the  other  parties  in- 
terested in  the  partition  appeared  in  the 
cause.  The  plaintiff  sought  and  procui'ed 
a  decree  confirming  the  report  of  partition, 
and  had  a  commissioner  appointed  to  exe- 
cute deeds  of  partition.  He  then  comes  to 
the  conclusion  that  a  mistake  has  been 
made,  and  files  his  bill  asking  the  court  to 
correct  his  mistake,  claiming  that  ''equity 
relieves  against  a  material  mistake  of  facts 
as  well  as  against  fraud  In  a  deed  or  con- 
tract in  writing";  citing  Allen  v.  Yeater, 
17  W.  Va.  128;  Schuttler  v.  Brandfass,  41 
W.  Ya.  201,  23  S.  B.  80a  The  only  fraud 
attempted  to  be  proved  is  the  fact  that  Com- 
missioner Oowell  was  not  present  with  the 
commissioners  all  the  time  they  were  to- 
gether carrying  out  the  decree  of  partition. 
This  fact,  as  relied  upon,  is  proved  by  the 
testimony  of  Commissioner  Cowell  himself. 
He  merely  states  that  he  was  sworn  as  com- 
missioner, and  was  present  but  a  short  time, 
and  looked  over  the  work  that  had  been 
done  by  the  other  commissioners,  but  did 
not  know  much  about  it,  and  stated  that  he 
was  depending  upon  the  other  commission- 
ers to  make  the  partition;  that  his  wife  was 
sick  with  typhoid  fever,  and  had  no  nurse, 
and  he  had  to  be  with  her.  His  name  was 
signed  to  the  report  by  his  son,  in  his  pres- 
ence, and  at  his  direction.  There  is  no  at- 
tempt to  show  that  the  commissioners,  or 
any  of  them,  attempted  any  unfairness  be- 
tween the  parties,  or  were  guilty  of  any  im- 
proper conduct  It  seems  to  be  well  set- 
tled, as  held  in  Graham  v.  Bank,  46  W. 
Va.  701,  32  a  B.  245  (Syl.,  point  5):  "Jurors 
will  not  be  heard  to  impeach  their  verdict 
except  in  a  few  instances.  They  are  heard 
more  readily  to  sustain  their  verdict;'*  and 
this  rule  would  apply  as  well  to  arbitrators 
or  commissioners.  3  Cyc.  808:  "An  arbitra- 
tor is  not  a  competent  witness  to  prove  his 
own  fraud  or  misconduct,  or  the  misconduct 
of  a  party  Involving  also  the  misconduct  of 
the  arbitrator,"  and  the  authorities  there 
cited;  and  on  the  same  page:  "Where  ob- 
jection is  taken  to  an  award  proper  on  its 
face,  every  reasonable  presumption  will  be 
indulged  in  its  favor."  Admitting  the  testi- 
mony of  Cowell  to  be  all  true,  it  is  not  suf- 
ficient to  impeach  the  report  of  the  commis- 
sioners. 

The  plaintiff  and  appellant  having  failed 
to  support  the  allegations  of  his  bill,  the 
decree  of  the  circuit  court  will  be  affirmed. 


(56  W.  Va.  192) 

FLAHERTY  v.  STEPHENSON  et  aL 

(Suprezne  Court  of  Appeals  of  West  Virginia. 

Nov.  15,  1904.) 

WILLS— UFB    TENANCY— PAYMENT    Or    DEBTS— 
VBAUDULENT  CONVEYANCE— LIABIL- 
ITY OF   OBANTEB. 

1.  A  provision  in  a  will  creating  a  life  ten- 
ancy in  the  following  language,  to  wit:  "I 
give  and  bequeath  to  my  son,  James  for  life 
after  the  death  of  his  mother,  all  that  part  of 
Oakland  that  lies  North  of  the  Northwestern 
road  containing  one  hundred  and  eleven  acres, 
more  or  less,  reversion  of  the  same  in  fee  to 
his  children,  bat  the  express  condition  of  this 
bequest  is  upon  the  penalty  of  forfeiture,  that 
the  said  land  is  not  at  any  time  to  be  subject 
to  any  liens  or  incumbrances  of  any  kind  by 
the  reversioners.  I  trust  that  the  devisees  of 
this  property  will  not  permit  the  land  with  the 
residence  to  go  out  of  the  family"— does  not 
relieve  such  life  tenancy  from  the  payment  of 
the  life  tenant's  debts. 

2.  A  deed  conveying  property  in  consideration 
of  the  support  of  the  grantor  and  his  family  is 
voidable  at  the  instance  of  existing  creditors. 

8.  The  grantee  in  such  voidable  deed  is  not 
personally  liable  for  the  grantor's  existing  debts, 
nor  for  the  rents,  issues,  and  profits  of  the 
property  until  the  same  have  been  sequestered. 

(Syllabns  by  the  Court) 

Appeal  from  Circuit  Court,  Wood  County; 
L.  'A.  Tavenner,  Judge. 

Bill  by  W.  P.  Flaherty  against  J.  H.  Ste- 
phenson and  B.  G.  Stephenson.  Decree  for 
plaintiff,  and  defendant  B.  G.  Stephenson  ap- 
peals.   Affirmed. 

J.  8.  Wade,  T.  O.  Bullock,  and  J.  8.  John- 
son, for  appellant  Smith  D.  Turner,  for 
appellee. 

DBNT,  J.  B.  G.  Stephenson  appeals  from 
a  decree  of  the  circuit  court  of  Wood  county 
subjecting  the  life  estate  of  his  father,  J.  M. 
Stephenson,  in  a  certain  tract  of  111  acres, 
to  the  payment  of  the  debts  of  M.  Campbell, 
plaintiff,  now  deceased;  such  life  estate  hav* 
ing  been  conveyed  to  appellant  by  his  father 
after  the  contraction  of  such  indebtedness 
for  the  nominal  consideration  of  $5  and  the 
future  support  of  himself  and  family.  By 
this  appeal,  three  propositions  are  presented: 

L  Does  the  provision  of  the  will  creating 
the  life  estate  operate  to  prevent  the  same 
from  being  subject  to  the  payment  of  the 
life  tenant's  debts?  It  is  in  these  words: 
''I  give  and  bequeath  to  my  son,  James  for 
life  after  the  death  of  his  mother,  all  that 
part  of  Oakland  that  lies  North  of  the  North- 
western road  containing  one  hundred  and 
eleven  acres,  more  or  less,  reversion  of  the 
same  In  fee  to  his  children,  but  the  express 
condition  6t  this  bequest  is  upon  the  penalty 
of  forfeiture,  that  the  said  land  is  not  at  any 
time  to  be  subject  to  any  liens  or  incumbran- 
ces of  any  kind  by  the  reversioners.  I  trust 
that  the  devisees  of  this  property  will  not 
permit  the  land  with  the  residence  to  go  out 
of  the  family."  The  object  of  this  provision 
was  undoubtedly  to  take  away  from  the  dev- 
isees the  power  of  Incumbering  the  fee  of 

f  2.  See  Fraudulent  Conveyances,  voL  M,  Cent.  Dig, 
S8  206,  364 
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the  land  by  liens  of  any  kind,  but  it  Is  not 
broad  enoa^  to  prevent  the  life  tenant's  in- 
terest therein  from  being  subject  to  the  pay- 
ment of  his  debts  against  his  will.  Nor  is 
the  life  tenant  thereby  forbidden  to  sell  or 
dispose  of  his  interest  in  any  manner  he  may 
see  fit  The  nse  of  the  words  ••reversion" 
and  "reversioners"  plainly  refers  to  the  re- 
mainder in  fee,  and  not  to  the  life  tenancy. 
The  life  tenant's  control  and  disposal  is  in 
no.  vrise  limited.  Hence  it  is  liable  to  the 
payment  of  his  debts.  McClure  v.  Oook,  39 
W.  Va.  579,  20  S.  E.  612;  Guernsey  ▼.  Lazear, 
51  W.  Va.  328,  41  S.  E.  405;  Hughes  v.  Ham- 
ilton, 19  W.  Va.  389;  Hutchinson  v.  Max- 
well (Va.)  40  S.  E.  055,  67  L.  R.  A.  384;  2 
American  &,  English  Dec.  Eq.  633. 

2.  Is  the  deed  from  J.  M.  Stephenson  to 
E.  G.  Stephenson,  his  son,  void  as  to  the 
existing  debts  of  the  grantor?  This  question 
is  answered  in  the  affirmative  by  the  case  of 
Hanna  v.  Bank  (W.  Va.)  46  S.  B.  920.  The 
consideration  mentioned  In  the  deed  is  as 
follows:  "For  and  in  consideration  of  five 
dollars  paid  by  the  party  of  the  second  part 
to  the  party  of  the  first  part  the  receipt  of 
which  is  hereby  acknowledged  and  for  the 
further  consideration  that  the  party  of 'the 
second  part  shall  support  the  party  of  the 
first  part  and  his  family  furnishing  to  them 
proper  clothing  and  provisions  during  the 
natural  life  of  the  party  of  the  first  part" 
This,  while  It  is  a  valuable  consideration  as 
between  the  parties,  is  a  conveyance  of  the 
property  for  the  use  and  benefit  of  the  gran- 
tor himself,  and,  as  to  existing  creditors,  ren- 
ders the  deed  void.  The  law  permits  no 
debtor  to  secure  his  estate  to  himself  or  fam- 
ily at  the  expense  of  his  existing  creditors. 
It  treats  all  such  conveyances  as  void  at  the 
instance  of  such  creditors,  as  being  without 
proper  legal  consideration  In  so  far  as  their 
debts  are  concerned* 

3.  Should  there  be  any  personal  decree 
against  the  grantee  in  such  deed,  as  a  par- 
ticipator in  the  fraud  of  the  grantor?  While 
the  conveyance  is  void  as  to  existing  debts, 
it  is  good  between  the  parties,  and  until  it  is 
avoided  it  is  valid,  and  the  grantee  is  enti- 
tled to  the  benefit  thereof,  as  fully  as  the 
grantor  would  have  been,  had  the  deed  not 
been  made.  Hence  the  grantee  .is  entitled  to 
the  rents  and  profits  of  the  life  estate  until 
they  are  sequestrated  by  a  court  of  chan- 
cery, and  they  are  not  liable  in  his  hands  to 
the  creditors  of  the  grantor,  and  no  personal 
decree  can  be  had  against  him  by  reason 
thereof,  until  such  sequestration  takes  place. 
The  grantee  Is  not  guilty  of  fraud  in  receiv- 
ing the  same,  but  they  are  legally  his  prop- 
erty until  the  creditors  have  subjected  the 
life  estate  to  the  payment  of  the  life  tenant's 
debts.  It  would  be  therefore  improper  to 
render  a  personal  decree  against  the  gran- 
tee for  any  such  rents  and  profits  prior  to 
their  sequestration. 

There  is  no  error  in  the  decree  of  the  dr- 
cnit  court,  and  It  is  affirmed. 


(6«  W.  Va.  174) 

HILL,  Sheriff,  v.  CRONIN  et  al 

(Supreme  Court  of  Appeals  of  Weat  Virginia. 

Nov.  15,  1904.) 

XQXnTT— APPEAL— DCOBKB—AFPEAULBia 

OBDEB. 

1.  A  decree  in  a  chancery  cause,  such  as  will 
support  an  appeal,  is  not  necessarily  the  last 
decree  rendered^  by  which  all  proceedmgs  in  the 
cause  are  terminated,  and  nothing  is  left  open 
for  the  future  judgment  or  action  of  the  court ; 
but  it  is  a  decree  which  determines  the  substan- 
tial merits  of  the  controversy — all  the  requisites 
of  the  case — ^though  there  may  remain  a  refer- 
ence to  be  bad,  or  the  adjustment  of  some  in- 
cidental or  dependent  matter. 

2.  Point  1  in  syllabus  of  Wood  v.  Harmison, 
23  S.  B.  560,  41  W.  Va.  376,  approved  and  ap- 
plied. 

3.  An  order  of  reference  founded  on  the  ex- 
pressed opinion  of  the  judge,  not  followed  by 
the  sentence  of  the  law  thereon^  is  not  appeal- 
able. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Ritchie  County; 
M.  H.  Willis,  Judge. 

Bill  by  B.  F.  Hill,  sheriff,  against  J.  B. 
Cronin  and  others.  Decree  for  plaintiff,  and 
defendants  appeal.    Dismissed. 

Duty  &  Fidler,  for  appellants.  H.  Adams, 
H.  B.  Woods,  and  M.  L.  Barron,  for  aiH^ellee. 

MILLER,  J.  The  first  question  which  con- 
fronts us  is  one  of  Jurisdiction.  Have  we 
the  right  to  hear  and  determine  the  alleged 
errors  of  the  circuit  court  appearing  In  the 
record?  Is  the  decree  complained  of  an  ap- 
pealable decree?  Code  1899,  c.  135,  |  1,  gives 
the  right  to  an  appeal  for  error  in  a  case 
where  the  matter  in  controversy,  exclusive  of 
costs,  is  of  greater  value  or  amount  than 
$100,  wherein  there  is  a  final  decree  or  or- 
der; or,  in  any  case  In  chancery,  wherein 
there  is  a  decree  or  order  adjudicating  the 
principles  of  the  cause.  The  courts  have 
given  to  this  language  of  the  statute  a  cer- 
tain and  definite  legal  meaning,  and  many 
times  have  applied  the  rules  thus  established 
to  particular  cases.  It  is  suggested  that  the 
decree  complained  of  is  neither  a  final  de- 
cree, nor  a  decree  adjudicating  the  principles 
of  the  cause. 

B.  F.  Hill,  sheriff  of  Ritchie  county,  and, 
as  such,  administrator  of  Andrew  Cronin, 
deceased,  filed  his  bill  in  equity  in  the  cir- 
cuit court  of  that  county  against  J.  B.  Cro- 
nin, A.  W.  Cronin,  Mathias  Cronin,  and  John 
Cronin,  defendants,  in  which  he  alleges  that 
said  Andrew  Cronin  died  intestate,  leaving 
surviving  him  Rebecca  Cronin,  his  widow, 
and  the  defendants  and  other  children,  his 
only  heirs  at  law;  that  said  Andrew  Cronin 
was  a  pensioner  of  the  United  States  gov- 
ernment; that  with  the  proceeds  of  back 
pay  and  pension  received  by  him  he  bought, 
for  the  consideration  of  $300,  a  tract  of  50 
acres  of  land,  which  was  conveyed  to  him 
by  Jamison  and  wife  by  their  deed  bearing 
date  on  the  19th  day  of  April,  1886;  that  on 
the  29th  day  of  March,  1883»  said  Andrew 
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Cronln  and  wlf e»  for  tbe  recited  oonaideratlon 
of  $25,  and  a  "life  lease  reserved  in  the  prem- 
ises," conveyed  said  land  to  his  son  said  A. 
W.  Oronin:  that  on  the  29th  day  of  No- 
Tember,  1892,  said  Andrew  Cronln,  for  the 
consideration  of  $300,  bought  a  tract  of  54 
acres  of  land  of  one  Gain  and  wife,  which 
was,  by  Gronin's  direction,  conveyed  by 
them  to  his  son  J.  B.  Cronln;  that  on  the  Ist 
day  of  October,  1894,  said  Andrew  Cronln, 
for  the  consideration  of  $300,  bought  of  said 
Cain,  and  took  from  him  a  conveyance  for, 
another  tract  of  54%  acres,  which  said  An- 
drew  Cronln  and  wife  in  1895  conveyed  to 
J.  B.  Cronln;  and  that  In  1902  the  said  A. 
W.  Cronln  exchanged  his  said  50  acres  with 
said  J.  B.  Cronln  for  said  two  tracts  of  54 
and  64%  acres,  respectively.  Plaintiff,  on  in- 
formation and  belief,  charged  that  the  said 
A.  W.  Cronln  and  J.  B.  Cronin,  in  considera- 
tion of  the  conveyances  to  them  as  above 
stated,  agreed  to  and  with  the  said  Andrew 
Cronin  to  keep,  support,  and  maintain  him 
and  his  said  wife,  Rebecca,  in  a  comfortable 
and  proper  manner  during  the  remainder  of 
their  natural  lives.  It  is  further  alleged  in 
the  bill  that  in  the  year  1897,  after  the  said 
conveyances  had  been  made  as  aforesaid, 
Andrew  Cronln  was  stricken  with  paralysis, 
whereby  he  was  rendered  mentally  Incapable 
of  transacting  his  ordinary  business  affairs 
during  the  remainder  of  his  life;  that,  at 
the  time  he  was  so  stricken  and  became  men- 
tally incapable  of  transacting  any  business, 
he  had  and  possessed  $1,000  of  pension  mon- 
ey, and  also  horses,  cattle,  sheep,  farming  im- 
plements, and  household  and  kitchen  furni- 
ture, amounting  in  value  to  $800;  that  aft- 
erwards his  pension  was  Increased  by  the 
government  to  $72  per  month,  which  he  was 
entitled  to  receive  up  to  the  time  of  his 
death,  and  which  at  the  time  of  his  death,  in 
June,  1902,  amounted  to  $3,700.  It  is  then 
charged  by  plaintiff  that  said  A.  W.  Cronin 
and  J.  B.  Cronin  disregarded  their  said 
contract  with  their  father  to  keep,  support, 
and  maintain  him  and  their  mother  in  a  com- 
fortable aiid  proper  manner,  and  failed  to 
do  so;  that  said  A.  W.  Cronin  and  J.  B. 
Cronin  took  advantage  of  the  mental  Inca- 
pacity of  their  father,  and  illegally  assumed 
to  act,  and  did  illegally  act,  as  his  commit- 
tee, and  as  such  illegal  committee,  or  commit- 
tee de  son  tort,  received  and  took  into  their 
possession  the  whole  of  said  pension  money 
and  other  personal  property  belonging  to 
their  father,  which  they  and  each  of  them 
have  since  that  time  wholly  failed,  neglect- 
ed, and  refused  to  pay  over  or  account  for  to 
plaintiff,  as  administrator  as  aforesaid.  The 
plaintiff  further  charges  that,  out  of  the 
said  money  and  other  personal  property  so 
obtained  by  said  A.  W.  Cronln  and  J.  B. 
Cronin,  the  said  J.  B.  Cronin  has  built  a 
dwelling  house  upon  his  said  land  of  the 
value  of  $1,500;  that  with  the  said  money 
■aid  A.  W.  Cronin  has  erected  a  dwelling 
house  on  his  said  land  of  the  value  of  $1,000; 


that  said  A.  W.  Cronin  and  J.  B.  Cronin 
turned  over  to  defendant  Mathlas  Cronin  a 
tportlon  of  said  money  so  received  by  them, 
with  which  said  Mathlas  Cronln  has  built  a 
dwelling  house  of  the^value  of  $1,000  on  lands 
belonging  to  him;  and  that  some  of  said 
money  may  have  been  turned  over  to  said 
John  Cronln.  The  bill  further  alleges  that 
said  A.  W.  Cronin  lived  with  said  Andrew 
Cronin  up  to  the  time  of  his  death;  that  said 
J.  B.  Cronln  also  lived  with  his  father  almost 
to  the  time  of  his  death;  that  said  Andrew 
Cronin  did  not  dispose  o^  and  could  not  le- 
gally dispose  of,  said  pension  money  and 
other  personal  property  by  reason  of  his  men- 
tal incapacity  so  to  do,  and  that  he  was  the 
legal  owner  thereof  at  the  time  of  his  death; 
that  the  said  A.  W.  Cronin  and  J.  B.  Cronin 
illegally,  wrongfully,  and  fraudulently  con- 
verted the  whole  of  said  money  and  other 
personal  property  to  their  own  use;  that  said 
A.  W.  Cronin  and  J.  B.  Cronin  in  their  own 
wrong,  assuming  to  act  as  a  committee  for 
said  Andrew  Cronln,  took  charge  of  said 
money  and  other  property  of  said  Andrew 
Cronln;  and  that  there  exists,  in  favor  of 
plaintiff  and  the  estate  of  Andrew  Cronln, 
deceased,  the  right  to  charge  said  lands  with 
the  amount  of  money  so  expended  in  the 
erection  of  buildings,  and  the  making  of  oth- 
er improvements  thereon,  to  the  extent  of  the 
money  belons^ng  to  said  Andrew  Cronin, 
used  thereon,  as  aforesaid,  and  to  have  the 
amount  of  said  money  so  used  declared  and 
decreed  a  Uen  on  said  property.  The  bill 
then  prays  that,  'If  necessary,  this  cause  be 
referred  to  a  master  commissioner  in  chan- 
cery of  this  court  to  ascertain  and  report 
what  money  and  other  personal  property  be- 
longing to  the  said  Andrew  Cronln  or  his 
estate  have  been  received  by  the  defendants 
and  each  of  them,  and  how  they  have  dis- 
posed of  the  same;  that  the  plaintiff  may 
have  a  personal  decree  against  the  defend- 
ants for  the  amount  so  received  by  them  and 
found  to  be  due  the  estate  of  the  said  dece- 
dent; that  the  same  may  be  decreed  to  be 
a  charge  and  lien  upon  the  real  estate  of 
the  defendants  J.  B.  Cronin,  A.  W.  Cronin, 
and  Mathlas  Cronln  to  the  extent  that  the 
funds  belonging  to  the  said  decedent  or  his 
estate  have  been  used  In  the  erection  of 
dwelling  houses  and  other  buildings  and  mak- 
ing improvements  on  said  real  estate,  and 
that  the  said  real  estate,  or  so  much  thereof 
as  is  necessary,  may  be  sold  to  satisfy  the 
same;  and  that  plaintiff  may  have  all  such 
other  and  further  relief,  both  general  and 
special,  as  the  nature  of  the  case  may  require 
and  the  court  may  see  fit  to  grant" 

To  the  bill  the  defendants  J.  B.  Cronin,  A. 
W.  Cronin,  Mathlas  Cronin,  and  John  Cronln 
filed  their  general  demurrer,  which  was  over- 
ruled. Whereupon  the  defendants  answered, 
admitting  the  allegations  of  the  bill  as  to 
said  conveyances,  but  denying  that  their 
father  was  ever  mentally  incapable  of  trans- 
acting business.    They  aver  that  all  of  the 
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money  received  by  said  Andrew  Gronin,  as 
a  pensioner  or  otherwise,  was  in  fact  re- 
ceived by  him  personally,  and  was  expended » 
in  the  manner  directed  by  himself;  and  that 
if  respondents,  or  any  o^  them,  received  any 
part  of  said  money,  they  received  it  direct 
from  their  father,  Andrew  Cronln,  with  in- 
structions as  to  what  was  to  be  done  with 
the  same,  and  that  it  was  a  gift  to  them  to 
be  used  as  their  own.  The  defendants  A.  W. 
and  J.  B.  Cronln  deny  that  they  acted  as 
committee  de  son  tort  of  their  father.  lEte- 
spoudents  aver  that  said  conveyances  of  real 
estate  and  gifts  of  personal  property  were 
made  in  consideration  of  the  work  of  de- 
fendants for  their  father  and  mother  and 
for  their  maintenance  and  support,  and  with 
the  understanding  and  agreement  between 
the  said  Andrew  Cronln  and  respondents 
that  whatever  personal  property  should  re- 
main at  the  death  of  said  Andrew  Cronln 
should  become  and  be  the  property  of  re- 
spondents. 

Many  depositions  were  taken  and  filed  in 
the  cause,  on  behalf  of  both  plaintiff  and  de- 
fendants. 

Upon  the  pleadings  and  proofs  the  court 
made  and  entered  the  following  decree,  which 
is  the  one  appealed  from:  "On  consideration 
whereof,  the  Court  is  of  opinion  that  during 
the  remainder  of  the  life,  from  and  after 

the day  of  November,  1807,  the  date 

at  which,  as  shown  by  the  proceedings  and 
testimony  in  this  cause,  Andrew  Cronln  was 
stricken  with  apoplexy  or  paralysis,  up  until 
the  time  of  his  death  he,  the  said  Andrew 
Cronln,  was  mentally  incapable  of  transact- 
ing business  or  disposing  of  his  property 
and  effects;  and  it  is  therefore  adjudged,  or- 
dered, and  decreed  that  from  and  after  the 

said day  of  November,  1897,  the  date 

of  which  the  said  Andrew  Cronln  was  strick- 
en with  apoplexy  as  aforesaid,  until  the  time 
of  his  death,  the  said  Andrew  Cronln  was 
mentally  incapable  of  transacting  business, 
or  of  making  any  valid  or  legal  disposition 
of  his  property  and  estate.  And  the  court 
is  further  of  opinion  that  the  defendants  J. 
B.  Cronln  and  A.  W.  Qronln  should  be  com- 
pelled to  account  to  the  plaintiffs  and  to 
the  estate  of  Andrew  Cronln,  deceased,  for 
the  property  and  estate  owned  by  and  be- 
longing to  the  said  Andrew  Cronln  at  the 
time  he  was  so  stricken  with  apoplexy  as 
aforesaid,  and  for  all  moneys  and  other 
property  received  by  the  said  Andrew  Oron- 
in,  or  by  them  or  either  of  them,  belonging 
to  the  said  Andrew  Cronln  after  the  date 
at  which  the  said  Andrew  Cronln  was 
stricken  with  apoplexy  as  aforesaid;  against 
which,  however,  they  are  entitled,  by  way  of 
offsets,  to  credit  for  keeping,  supporting,  and 
maintaining  the  said  Andrew  Cronln,  and 
any  other  just  claim,  if  any,  which  they  may 
have  against  the  estate  of  the  said  Andrew 
Cronln;  and  that  this  cause  should  be  re- 
ferred to  a  commissioner  In  chancery  of  this 
court    It  is  therefore  further  adjudged,  or- 


dered, and  decreed  that  Hils  canse  be  and 
it  Is  referred  to  H.  Marsh,  one  of  the  master 
oommiflsioners  of  this  court,  who  is  directed 
to  ascertain  and  report  the  following:  First, 
what  money  and  other  effects,  real  and  per- 
sonal, were  owned .  by  Andiew  Cronln  at 
the  time  he  was  stricken  with  apoplexy  on 

the day  of  November,  1897,  and  the 

value  there<tf.  Second,  what  money  and  oth- 
er property  and  effects  were  received  by  the 
said  Andrew  Cronln,  or  by  the  said  J.  B. 
Qronln  and  A.  W.  Cronln,  or  either  of  them, 
belonging  to  the  said  Andrew  Cronln,  from 
and  after  the  date  at  which  the  said  Andrew 
Cronln  was  stricken  with  apoplexy  as  afore- 
said, the  nature  and  value  thereof,  and  how 
the  said  J.  B.  Qronln  and  A.  W.  Cronln  have 
disposed  of  the  same.  Third,  any  just  and 
legal  offsets  against  the  items  above  direct- 
ed to  be  ascertained  and  reported  which  the 
said  J.  B.  Cronin  and  A«  W.  Cronln,  or  dther 
of  them,  may  have,  and  for  which  thej 
may  be  entitled  to  credit,  either  for  support 
and  maintenance  of  the  said  Andrew  Cronln 
or  otherwls&  Fourth,  any  other  matter 
deemed  pertinent  by  the  commissioner,  or 
which  may  be  required  by  any  party  in  in- 
terest" 

In  drawing  the  distinction  between  final 
and  interlocutory  adjudications,  the  greatest 
difficulty  has  been  experienced  in  cases  of 
decrees  in  equity.  The  confusion  has  been 
occasioned  principally  from  the  peculiar  na- 
ture of  these  decisions,  and  the  wide  range 
of  means  which  chancery  possesses  both  for 
informing  the  mind  of  the  judge  and  for  act- 
ing upon  the  parties  concerned.  In  Walker 
V.  Crawford,  70  Ala.  567,  it  is  held  that- 
''A  final  decree  in  a  chancery  cause,  such 
as  will  support  an  appeal,  is  not  necessarily 
the  last  decree  rendered  by  which  all  pro- 
ceedings in  the  cause  are  terminated^  and 
nothing  is  left  open  for  the  future  judgment 
or  action  of  the  court;  but  it  Is  a  decree 
which  determines  the  substantial  merits  of 
the  controversy — all  the  equities  of  the  case 
— ^though  there  may  remain  a  reference  to  be 
had,  or  the  adjustment  of  some  incidental 
or  dependent  matter."  Black  on  Judg.  vol. 
1,  f  41,  says:  *^he  dlfllcnlty  appears  to  arise 
in  relation  to. those  decrees  which,  while  set- 
tling the  general  equities  of  the  cause, 
leave  something  for  future  action  or  determl- 
natlbn.  And  the  true  rule  seems  to  be  that, 
if  that  which  remains  to  be  done  or  decided 
will  require  the  action  or  consideration  of 
the  court  before  the  rights  involved  in  the 
cause  can  t>e  fully  and  finally  disposed  of, 
the  decree  is  interlocutory;  but  it  Is  none 
the  less  final  if,  after  settling  the  equities,  it 
leaves  a  necessity  for  some  further  action 
or  direction  of  the  court  in  execution  of  the 
decree  as  it  stands."  Freeman  on  Judg- 
ments, vol.  1  (4th  Ed.)  f  22,  says:  "That  If, 
after  a  decree  has  been  entered,  no  further 
questions  can  come  before  the  court  except 
such  as  are  necessary  to  be  determined  in 
carrying  the  decree  into  effect  the  decree 
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iB  final;  otherwise  it  is  interlocntory.**  In 
Sturm  T.  Fleming,  26  W.  Ya.  54,  this  court 
held  that:  "When  a  decree  appealed  from 
consists  in  part  of  an  order  of  reference 
for  a  report  upon  certain  specified  matters, 
and  for  such  other  matters  as-  the  commis- 
sioner may  deem  pertinent  or  be  required 
by  any  party,  if  such  order  Is  Justified  by  the 
pleadings  and  proofs  as  to  the  matters  speci- 
fied* this  court  will  not,  before  such  report 
is  ooade  and  acted  upon  by  the  court  below, 
reverse  or  consider  the  order  because  some 
party  under  said  general  clause  may  re- 
quire Irrelevant  or  Improper  matter  to  be 
reported  to  the  court"  In  the  case  of  Des- 
vergers  v.  Parsons,  00  Fed.  143,  8  O.  G.  A. 
526^  it  Is  held  that  a  decree  will  be  consid- 
ered as  final  where  the  Issues  raised  by  the 
pleadings  were  all  submitted  for  final  ad- 
judication, and,  as  entered,  it  shows  that  the 
court  passed  upon  and  adjudicated  all  the 
merits  of  the  case,  leaving  nothing  to  be 
further  disposed  of  except  to  carry  it  into 
effect'  In  Wood  v.  Harmlson,  41  W.  Va. 
376,  23  S.  B.  560,  it  is  held  that:  "An  Intet^ 
locntoty  decree  that  is  appealable  as  one 
adjudicating  the  principles  of  the  cause  is 
one  which  adjudicates,  not  some,  but  all 
the  questions  raised  in  the  pleadings  or  oth- 
erwise, and  so  far  adjudicates  that  it  deter- 
mines the  principles  and  rules  by  which 
relief  is  to  be  administered  to  the  parties, 
so  that  it  is  only  necessary  to  apply  such 
principles  and  rules  to  the  facts  in  order 
to  decree  the  relative  rights  of  the  parties 
in  the  subject-matter  of  the  suit"  Brannon, 
J.,  in  discussing  the  clause  of  the  statute 
allowing  an  appeal  from  a  decree  adjudicat- 
ing the  principles  of  the  cause,  on  page  380, 
41  W.  Va.,  and  page  561,  28  8.  R,  says: 
"Not  every  decree  that  adjudicates  princi- 
ples of  the  cause  is  ground  for  appeal.  It 
might  warrant  one  as  falling  under  some 
specified  character  giving  a  right  of  appeal, 
as,  for  instance,  that  it  dissolved  or  refused 
to  dissolve  an  injunction,  or  required  money 
to  be  paid,  or  the  possession  or  title  of  prop- 
erty to  be  changed,  or  real  estate  to  be  sold; 
but  if  coming  tmder  no  other  head,  and  seek- 
ing shelter  under  the  clause  quoted,  it  must 
still  have  a  certain  character,  as  adjudicating 
the  principles  of  the  cause — not  part  of  them, 
but  all  of  them,  as  it  was  not  intended  that 
a  dozen  decrees,  disposing  of  the  matters 
in  controversy  by  piecemeal,  should  each  be 
appealed.  In  Shlrey  v.  Musgrave,  29  W.  Va. 
131,  11  S.  B.  914^  it  was  held  that  this  stat- 
ute authorizes  an  appeal  tmder  this  clause 
only  when  the  decree  adjudicates  all  ques- 
tions raised  in  the  cause  by  pleading  or 
oth^^^ise,  and  that,  if  any  one  of  a  number 
of  questions  involved  is  left  undetermined, 
it  is  not  appealable.  That  case  does  not 
settle  this  case,  however.  It  was  not  ap- 
pealable, because  it  left  some  questions  un- 
disposed of,  while  in  this  case  the  question 
is  whether,  though  the  decree  does  not  pass 
•n  all  the  questions  in  controversy,  does  it 


so  far  pass  upon  them  as  to  enable  us  to 
say  that  it  adjudicates  the  principles  of  the 
case?  This  decree  ascertains  no  certain 
debts,  decrees  none  against  the  property, 
sells  no  property,  settles  no  accounts  of  ad- 
ministrators, but  leaves  those  matters  for 
the  future,  upon  the  return  of  the  commis- 
sioner's report  Clearly,  that  deprives  it  of 
the  character  of  a  final  decree;  but  does  it 
still  sufficiently  decide  the  principles  involved 
in  the  case  to  call  for  an  appeal?  I  think  it 
does,  because  it  holds  the  conveyance  to 
Mrs.  Harmison  from  her  husband  void  as  to 
creditors  with  debts  established  by  the  rec- 
ord, and  holds  the  land  liable  in  her  hands 
to  tiieir  payment  The  cardinal  questions  in 
the  suit  are  whether  the  deeds  are  void  as 
to  certain  debts,  and  the  land  liable  there- 
for, and  whether  Mrs.  Harmison  is  person- 
ally liable,  and  they  are  adjudicated,  and  all 
other  matters  are  but  subsidiary  or  sequen- 
tial to  those  matters.  It  only  remains  to 
apply  the  principles  so  adjudicated,  and  the 
case  is  ended.  The  decree  lays  out  the 
xway  for  further  adjudication.'*  See,  also, 
Hogg's  Eq.  Proc.  p.  648,  et  seq.;  Hill  v.  Als, 
27  W.  Va.  215.  The  decree  under  considera- 
tion adjudicates  only  one  question  raised 
by  the  pleadings.    It  determines  that  from 

and  after  the day  of  November,  1897, 

the  date  on  which  said  Andrew  Gronin  was 
stricken  with  apoplexy,  until  the  time  of  his 
deatli,  he  was  mentally  incapable  of  trans- 
acting business,  or  of  making  any  valid  or 
legal  disposition  of  his  property  and  estate. 
The  decree  then  says  that  "the  court  is 
further  of  opinion  that  the  defendants  J.  B. 
Oronin  and  A.  W.  Cronin  should  be  compelled 
to  account  to  the  plaintiff  and  to  the  estate 
of  Andrew  Oronin,  deceased,"  etc.;  but  this 
is  an  expression  of  opinion  only,  and  Is  not 
carried  into  Judgment.  It  is  the  finding  of 
the  court  from  the  facts  upon  that  part  of 
the  case,  but  is  not  followed  by  the  sentence 
or  order  of  the  court,  the  conclusion  of  the 
law,  which  would  make  it  binding  and  obliga- 
tory upon  the  parties.  In  Corley  v.  Oorley, 
53  W.  Va.  142,  145,  44  S.  E.  132,  47  S.  B. 
145,  Judge  Poffenbarger,  speaking  of  the 
requisites  of  a  valid  Judgment,  says:  'There 
must  be  a  declaration  by  the  court  of  the 
consequences  which  the  law  attaches  to  the 
facts,  in  order  to  determine  the  subject-mat- 
ter of  the  controversy  between  the  parties. 
Until  there  be  such  declaration,  there  is^no 
Judgment."  In  the  case  of  Armstrong  v. 
Boss  (decided  by  this  court  at  its  last  term) 
48  S.  E.  745,  it  is  held  that  an  order  of  ref- 
erence, founded  on  the  expressed  opinion  of 
the  Judge,  without  adjudicating  the  princi- 
ples involved,  is  not  appealable.  Thereupon 
the  court  says:  "The  expression  of  the  opin- 
ion of  the  court  is  not*  such  an  adjudication, 
although  an  order  of  reference,  properly  or 
improperly,  is  entered  in  furtherance  of  such 
opinion.  The  matter  is  still  in  the  breast 
of  the  court,  and  the  Judge  may  change  his 
opinion   before   entering   an   appealable   de- 
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cree.**  Hannah  y.  Bank,  63  W.  Va.  82,  84, 
44  S.  B.  152;  2  Gyc.  614,  616;  2  Encyc.  PI.  & 
Pr.  62,  65. 

One  of  the  questions  presented  to  the 
court  is  the  liability  of  A.  W.  Gronin  and 
J.  B.  Cronln  to  the  plaintiff,  and  another  is 
the  right  to  charge  the  money  which  went 
into  buildings  and  other  improvements  on  the 
lands  of  said  defendants  as  a  lien  on  said 
property,  and  to  declare  a  resulting  trust 
therefor  In  favor  of  said  estate.  If  the  deci- 
sion of  these  matters  be  delayed  until  the 
incoming  of  the  commissioner's  report,  anoth- 
er appeal  may  follow — a  result  which  the 
statute  was  designed  to  avoid.  Besides,  if 
the  court  should  hereafter  hold  that  there  is 
no  right  in  the  plaintiff  to  charge  said  prop- 
erty with  said  money  so  expended  there- 
on, the  suit  must  fail,  because  plaintiff  has  a 
cpmplete  and  adequate  remedy  at  law.  The 
court  had  the  case  before  it,  with  the  evi- 
dence, on  all  of  the  questions  involved  there- 
in. It  was  the  right  of  the  litigants  to  have 
the  principles  of  the  cause  settled  before  in- 
curring loss  of  time  and  expense  before 
the  commissioner.  If  the  case  was  not*prop- 
erly  made  out,  it  was  error  to  direct  a  refer- 
ence to  a  commissioner.  In  Bank  v.  Par- 
sons, 42  W.  Ya.  139,  24  S.  B.  564,  It  is  held 
that:  ''An  order  of  reference  should  not 
be  made  solely  to  enable  the  parties  to  take 
depositions.  The  cause  should  be  so  far  de- 
veloped by  the  pleadings  and  proofs  as  to 
show  the  propriety  of  an  order  of  account, 
and  the  extent  to  which  it  should  go." 

In  the  light  of  the  foregoing  cases,  we  are 
of  opinion  that  the  decree  complained  of  is 
neither  a  final  decree,  nor  a  decree  adjudi- 
cating the  principles  of  the  cause.  The  ap- 
peal is  therefore  dismissed  as  improvldently 
allowed* 


(M  W.  Va.  a06) 

GROSTON  v.  MALB  et  aL 

(Supreme  Goort  of  Appeals  of  West  Virginia. 

Nov.  16,  1904.) 

PAirrrnoN— SALS  or  bealtt— when  aixowsd 

-^INTEBEST  OF  PABTIBS—INFANTB— DOWSB  IR- 
TEBEST— ADJUDICATION  OF  SHABES. 

1.  But  for  the  statute  authorizing  it,  a  sale  of 
real  estate  could  not  be  decreed  in  a  suit  for 
partition  thereof. 

2.  This  statute  is  an  innovation  upon  funda- 
mental principles  of  the  common  law  and  of 
American  Jurisprudence,  and  cannot  become  a 
license  to  the  courts  to  take  from  the  citieen, 
for  light  or  trivial  causes,  his  freehold  on  pay- 
ment of  compensation,  though  full  and  adequate. 

3.  Before  decreeing  a  sale  in  such  case  with- 
out the  consent  of  the  parties  interested,  the 
court  must  ascertain  two  things:  First,  that 
partition  cannot  be  conveniently  made;  and, 
second,  that  the  interests  of  the  parties  will  be 
promoted  by  a  sale  of  the  proper^. 

4.  Inconvenience  of  partition,  as  one  of  the 
drcnmstances  authorising  such  sale,  does  not 
contemplate  physical  impossibility  of  division, 
but  the  reqpiirement  is  not  satisfied  by  anvthing 
short  of  a  real  and  substantial  obstade.of  some 
kind  to  a  division  in  kind,  such  as  would  make 


t  8.  See  Partition,  vol.  S8»  Ctont  Dig.  89  216.  217, 
n9,  223. 


it  injurious  to  the  owners.  Bfeagemess  of  area 
in  some  or  all  of  the  shares,  due  to  the  neces- 
sity of  dividing  a  small  tract  of  land  among  a 
number  of  people,  and  the  existence  of  dower 
and  curtesy  estates  in  the  land,  do  not  per  se 
make  partition  inconvenient,  within  the  mean- 
ing of  the  statute. 

5.  To  warrant  compulsory  sale  in  such  case, 
it  must  appear  that  the  interests  of  all  the  own- 
ers will  be  promoted  by  it 

6.  Whether  the  aggregate  value  of  the  several 

Sarcels  into  which  the  whole  premises  must  be 
ivided  will,  when  distributed  among,  and  held 
in  severalty  by,  the  different  parties,  be  mate- 
rially less  than  the  value  of  the  same  property 
if  owned  by  one  pprson,  is  a  fair  test  by  which 
to.  determine  whether  the  interests  of  the  par- 
ties will  be  promoted  by  a  sale. 

7.  When  a  subdivision  of  one  parcenary  share 
is  to  be  made  among  infants,  their  shares  may 
be  laid  off  together  at  the  election  of  their  guard- 
ians, or,  for  want  of  such  election,  by  direction 
of  toe  court,  in  the  enforcement  of  equity  and 
justice  in  the  partition,  and,  without  such  elec- 
tion or  direction,  the  commissioners  appointed 
to  make  partition  may  so  lay  them  off;  and* 
if  such  shares  are  subject  to  a  dower  Interest* 
it  may  be  made  contiguous  to  such  shares,  when 
the  part  assigned  for  dower  is  not  divided  sub- 
ject thereto. 

8.  When  an  entire  share  goes  to  heirs,  'subject 
to  an  estate  by  the  curtesy,  it  cannot  be  com- 
pulsorily  partitioned  until  after  the  expiration 
of  the  life  estate. 

9.  Commissioners  ought  not  to  be  appointed, 
and  no  sale  ought  to  be  decreed,  without  a  prior 
or  contemporaneous  adjudication  as  to  the  in- 
terests of  the  parties,  fixing  the  shares  or  other 
Interests  to  which  they  are  entitled;  and  it  is 
reversible  error  to  decree  a  sale  without  such 
adjudication  if  there  is  any  uncertainty  as  to 
the  interests  of  the  parties. 

10.  Upon  a  bill  alleging  facts  sufficient  to  show 
a  right  to  have  partition  and  praying  general 
relief,  the  court  may  decree  a  ai  vision  in  kind, 
although  there  is  no  specific  prayer  for  it  in 
the  biU. 

(Syllabus  by  the  Court) 

Appeal  ftom  Circuit  Court,  Taylor  County; 
John  H.  Holt,  Judge. 

Bill  by  Martha  J.  Croston  against  Ruth 
Male  and  others.  Decree  for  plaintiff*  and 
defendants  appeaL    Reversed. 

Warren  B.  Kittle,  for  appellants.  Ira  IL 
Robinson,  for  appellee. 

POFFI&NBARGER,  P.  This  case  presents 
the  question  whether  it  was  error  for  the 
court,  upon  the  facts  shown  by  the  pleadings* 
and  the  report  of  eommissioners  appointed 
to  make  partition  of  certain  lands,  to  decree 
a  sale  thereof,  instead  of  a  division  in  kind; 
the  plaintiff  having  favored  such  sale,  while* 
with  a  single  exception,  the  adult  defend- 
ants, having  only  life  estates,  opposed  It. 
One  third  of  the  land,  about  240  acree  In 
all,  belonged  to  one  set  of  Infants,  subject 
to  the  dower  of  their  mother,  another  third 
to  another  set  of  Infants,  subject  to  an  es- 
tate therein  by  the  curtesy  belonging  to  their 
father,  while  the  residue  belonged  to  the 
plaintiff,  and  the  whole  estate  was  subject 
to  dower  of  the  widow  of  the  decedent 

Hiram  Male,  being  the  owner  of  said  241 
acres  of  land,  unincumbered  by  any  indebted- 
ness, and  also  of  considerable  personal  prop- 
erty, all  In  Taylor  county,  died,  leaving  sur- 
viving him  his  widow,  Ruth  Male^  a  soa 
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Boyer  Male,  a  daughter,  Amanda  Minor,  the 
wife  of  Ctiarles  Minor,  and  another  daughr 
ter,  Martha  J.  Croston,  the  wife  of  Charles 
Croeton.  Subsequentlj  Boyer  Male  died,  leav- 
ing his  children  Rosa  Bell,  Bugenus,  Hiram, 
and  Benjamin,  and  his  wife,  Berthena  Male, 
Burviying  him.  Amanda  Minor  also  died, 
leaving  her  husband,  and  her  children,  Al- 
dine,  Sfarah,  and  Roth,  surviving  her.  Biar- 
tha  J.  Croston  instituted  this  suit  for  parti- 
tion of  the  land.  The  bill  alleges  that  there 
are  three  tracts^-one  of  77  acres,  another  of 
68^  acres,  and  a  third  of  106%  acres.  These 
lands  are  all  contiguous,  but  form  an  irreg- 
ular body,  the  average  length  of  which  is 
more  than  three  times  the  average  breadth, 
with  a  narrow  place  near  the  center.  The 
bill  does  not  pray  a  division  in  kind,  but 
alleges  that  the  land  cannot  be  so  divided 
conveniently,  and  that  the  interests  of  those 
entitled  will  be  promoted  by  a  sale  of  the 
same,  and  a  sale  thereof  is  accordingly  asked 
for;  and  there  is  also  a  prayer  for  general 
relief. 

An  answer  for  the  infant  defendants  by 
guardian  ad  litem  was  filed  in  the  usual 
form.  Berthena  Male  answered  the  bill, 
denying  that  the  land  was  not  susceptible  of 
];>artition  without  injury,  alleging  that  it 
could  be  conveniently  divided,  denying  that 
the  interests  of  the  parties  would  Jt)e  pro- 
moted by  a  sale  thereof,  and  praying  a  divi- 
sion in  kind.  Charles  Minor  filed  an  answer 
of  the  same  kind.  Thereupon  the  court  ap- 
pointed commissioners  to  go  upon  the  land 
and  make  partition  thereof,  if  it  could  be 
conveniently  divided,  and  "assign  to  each 
heir  of  their  descendant's  per  stirpes  an 
equal  one-third  interest  in  said  estate,  quan- 
tity and  quality  •  considered,  and  return  a 
plat  and  report  of  their  proceedings,"  and.  If 
they  should  find  it  Inconvenient  to  make  par- 
tition, report  that  fact  to  the  court  Their 
report  recommended  a  sale,  and  set  forth 
certain  facts  in  support  of  the  recommenda- 
tion. They  considered  the  land  as.  lying  in 
two  tracts— one  of  135%  acres,  and  the  other 
of  1(K5%  acres.  Of  the  former,  they  said 
about  30  acres  was  rough,  situated  on  the 
bank  of  a  river,  almost  destitute  of  good  tim- 
ber, and  comparatively  worthless  for  farming 
or  grazing  purposes,  and  that  the  residue 
was  ordinary  land,  worth  about  $20  per  acre, 
with  ordinary  frame  buildings  and  other  out- 
buildings on  it,  had  but  little  good  timber 
on  it,  the  timber  having  been  culled  by  for- 
mer owners,  and  had  grown  up  in  briars, 
broom  sedge,  and  other  filth;  that  there 
was  scarcely  any  fencing  on  it;  and  that 
the  standing  timber  was  inaccessible  to  most 
of  the  farm.  Concerning  the  other  tract, 
they  said  it  was  situated  about  two  miles 
from  the  village' of  Webster,  and  about  the 
same  distance  from  the  Valley  river  and  a 
railroad;  that  it  was  the  home  farm,  and 
better  land  than  the  other  tract,  and  in  bet- 
ter repair,  having  a  good  frame  dwelling 
and  outbuildings;  that  it  had  no  timber  ex- 


cept a  small  tract  on  the  northeast  corner; 
that  the  fencing  was  out  of  repair,  and  the 
land  grown  up  in  briars  and  filth;  and  that 
it  was  worth  about  $25  an  acre  as  a  whole. 
They  further  said  there  was  a  tract  of  bot- 
tom land  in  it,  containing  about  9  acres,  of 
much  greater  value  than  the  hill  land,  and 
that  the  two  tracts  lie  on  opposite  sides  of 
a  high  river  hill,  adjoining  each  other  near 
the  top  of  the  Idll.  Considering  these  facts 
and  the  interests  of  all  the  parties,  the  dower 
of  the  widow,  the  infant,  children,  their 
number,  the  dower  of  the  widowed  daugh- 
ter, and  curtesy  of  the  son-in-law,  the  lack 
of  uniformity  of  value  by  reason  of  locali- 
ty and  improvements,  the  commissioners 
thought  the  lands  were  not  susceptible  of 
partition  in  kind.  They  therefore  assigned 
to  the  widow,  Ruth  Male,  dower  in  the  land, 
25  acres  in  the  106-acre  tract,  including  the 
mansion  house,  and  29  acres  and  8  roods  in 
the  other  tract,  and  recommended  a  sale  of 
the  lands  subject  to  the  dower  thus  assigned. 
To  this  report  the  defendants  Charles  Minor 
and  Berthena  Male  excepted..  Ruth  Male, 
the  widow,  to  whom  dower  had  been  assign- 
ed, filed  an  answer  waiving  her  right  to 
dower  in  the  land,  and  agreeing  to  take  a 
gross  sum  In  lieu  thereof;  and  thereupon  the 
court  overruled  the  exceptions  and  decreed 
a  sale  of  the  land,  reciting,  among  other 
things,  that  it  was  ''impossible  to  assign  dow- 
er to  the  said  Berthena  Male  in  the  one-half 
Interest  of  said  real  estate."  How  she  hap- 
pened to  t>e  entitled  to  dower  In  such  por- 
tion does  not  appear. 

The  general  rule  governing  the  determina- 
tion of  the  question  whether  a  sale  of  land 
shall  be  made  upon  a  bill  for  partition  is 
stated  in  Roberts  v.  Coleman,  37  W.  Va.  143, 
16  S.  E.  482,  as  follows:  ''Joint  owners  of 
land  are  entitled  to  have  partition  in  kind, 
each  to  have  his  share  allotted  to  him  in 
severalty,  unless  such  right  be  waived.  A 
sale  cannot  be  decreed  in  a  partition  suit 
unless  it  appears,  by  report  of  commissioner 
or  otherwise  by  the  record,  that  partition 
cannot  be  conveniently  made,  and  also  that 
the  interests  of  those  Interested  in  the  land 
or  its  proceeds  will  be  promoted  by  a  sale.** 
In  any  case  such  sale  may  be  made  If  the 
parties  are  all  adults  and  consent  thereto. 
But  the  court  has  no  right  to  decree  a  sale 
without  their  consent  unless  it  finds,  first, 
that  partition  in  kind  cannot  t>e  conveniently 
made;  and,  second,  that  the  interests  of 
the  parties  owning  the  land  will  be  pro- 
moted by  a  sale.  These  two  requisites  are 
conditions  imposed  by  the  statute  which 
alone  confers  upon  a  court  of  equity  the 
power  to  make  a  sale  at  all.  They  are  im- 
portant and  indispensable  conditions.  The 
statute  is  an  innovation  upon  the  common 
law,  taking  away  from  the  owner  the  right 
to  keep  his  freehold,  and  converting  his 
home  into  money.  That  must  not  be  done 
except  in  cases  of  imperious  necessity.  It 
is  a  legislative  alteration  of  a  canon  of  the 
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law  which  forms  part  of  the  substructure 
of  our  Jurisprudence.  Forcible  conyerslon  of 
property  into  money  1b  avoided  wherever 
possible.  TO  prevent  this,  the  possessory 
writs  such  as  detinue  and  replevin,  etc.,  for 
recovery  of  the  property  Itself,  instead  of 
turning  the  injured  owner  away  to  sue  for 
Its  value  as  damages,  are  given;  and,  where 
the  property  Is  of  such  nature  that  the  reme- 
dies of  the  law  courts  are  inadequate  to  its 
recovery,  ^equity  supplies  the  defect  by  the 
use  of  its  more  diverse  and  flexible  processes. 
Therefore  It  would  be  at  variance  with 
fundamental  and  basic  principles  to  say  the 
Legislature  Intended  to  authorize  a  sale,  in- 
stead of  a  division,  for  any  light  or  trivial 
cause.  So  sacred  Is  the  right  of  property, 
that  to  take  It  from  one  man  and  give  It  to 
another  for  private  use  Is  beyond  the  power 
of  the  state  Itself,  even  upon  payment  of 
full  compensation.  The  jus  publicum  alone 
authorizes  the  conversion  of  the  citizen's 
property  Into  money  without  his  consent 

An  adjudication  by  the  trial  court  that  the 
conditions  are  such  as  to  call  for  a  sale  on  a 
bill  for  partition  la  entitled  to  great  weight, 
and  will  not  be  overthrown  by  the  appellate 
court  unless  It  can  clearly  see  that  the  trial 
court  has  erred  In  its  conclusion,  for  it  Is 
presumed,  in  the  absence  of  anything  to  the 
contrary,  that  a  solemn  recital  in  a  decree 
of  a  court  of  record  and  of  general  jurisdic- 
tion has  not  been  entered  without  mature 
consideration  and  upon  sufficient  evidence. 
But  if  it  appears  that  by  reason  of  inad- 
vertence or  failure,  for  the  time  being,  ow- 
ing to  haste  in  disposing  of  a  large  docket, 
to  appreciate  the  spirit,  purpose,  and  con- 
trolling influence  of  these  limitations  upon 
the  power  of  sale,  land  has  been  decreed  to 
be  sold  without  sufficient  cause,  it  Is  the 
duty  of  the  appellate  court  to  reverse  the 
decree.  Roberts  v.  Coleman,  cited;  Clason 
V.  Clason,  6  Paige  (N.  Y.)  541. 

What  are  the  rules  and  principles  which 
ought  to  govern  the  court  in  determining 
whether  division  in  kind  is  inconvenient, 
and  whether  the  interests  of  the  owners  will 
be  promoted  by  a  sale?  Chancellor  Wal- 
worth, in  Clason  v.  Clason,  cited,  has  given 
this  question  fuller  discussion  than  is  usual 
in  the  opinions  of  the  courts.  He  says: 
'*The  question  Is  not,  as  supposed  by  the 
master,  whether  it  would  be  for  the  benefit 
of  the  infants  to  have  their  shares  of  the 
estate  converted  into  money,  instead  of  re- 
maining in  land  producing  a  less  income. 
For,  if  it  is  for  their  Interest  to  sell  their 
shares  for  the  purpose  of  a  better  invest- 
ment, it  may  be  done  afterwards  under  the 
general  law  relative  to  the  sale  of  infants' 
estates,  and  when  they  will  not  run  the  risk 
of  having  their  interest  in  a  large  property 
sacrificed  for  want  of  funds  to  compete  with 
their  adult  tenant  in  common  at  the  sale. 
The  true  question  to  be  decided  by  the  mas- 
ter, under  the  statute,  is  whether  the  whole 
property,  taken  together,  will  be  greatly  in-  j 


jured  or  diminiahed  in  value  if  separated  into 
three  parts,  In  the  hands  of  three  different 
persons,  according  to  their  several  rights  or 
interests  in  the  whole — ^In  other  words, 
whether  the  aggregate  value  of  the  several 
parts,  when  held  by  different  individuals  in 
severalty,  would  be  materially  less  than  the 
whole  value  of  the  property  if  owned  by  one 
person.  In  this  case,  if  the  value  of  the 
land  in  different  parts  of  the  tract  is  nearly 
the  same,  the  complainant  would  have  a 
farm  of  about  250  acres  for  his  share,  and 
worth  $50,000,  and  each  of  the  infant  de- 
fendants would  have  a  little  more  than  60 
acres,  and  worth  about  one-fourth  of  that 
sum.  And  if  some  portions  of  the  land  are 
much  more  valuable  than  others^  a  greater 
quantity  of  that  which  is  least  valuable 
might  be  set  off  for  the  shares  of  the  de- 
fendants, so  as  to  increase  the  size  of  their 
farms.  But  if  a  sale  is  to  take  place  under 
a  decree  In  partition,  as  the  guardian  ad 
litem  has  no  funds  to  enable  him  to  bid  upon 
the  property  for  the  infants,  this  property, 
which  is  stated  by  the  master  to  be  worth 
175,000,  may  be  sacrificed  for  half  that 
amount,  unless  the  decree  should  contain 
special  directions  to  the  master  not  to  sell  it 
below  a  certain  specified  amount."  It  will 
be  observed  that  In  coming  to  a  conclusion  he 
considered  the  quantity  of  land,  the  number 
of  shares  into  which  it  was  to  be  divided, 
the  status  of  the  parties  with  reference  to 
disability  aind  ability  to  protect  their  inter- 
ests at  the  sale,  the  extent  of  their  respective 
interests  in  the  land,  and  the  relative  value 
of  the  land  when  divided  and  the  sum  which 
might  be  realized  by  a  sale  of  It  undivided. 
Looking  at  the  situation  of  the  land  and  the 
owners  in  this  case,  it  is  to  be  noticed  that 
the  quantity  is  about  240  acres.  One-third 
of  this  the  widow  Is  entitled  to  hold  as  her 
dower,  leaving  100  acres,  to  the  immediate 
possession  of  which  the  heirs  are  entitled. 
Of  this  residue,  the  plaintiff  is  entitled  to 
one-third,  unless  since  the  commencement  of 
the  suit  some  changes  have  been  effected  by 
purchase  or  otherwise.  This  would  give  her 
immediately  more  than  50  acres,  assuming 
that  the  land  is  of  equal  value.  In  another 
one-third  of  it— over  50  acres — Charles  Minor 
has  a  life  estate,  and  his  children  the  re- 
mainder in  fee.  These  children  are  depend- 
ent upon  him  for  their  support,  and  50  acres 
of  land,  affording  him  a  home  for  himself 
and  them,  may  be  much  more  valuable  to 
them  than  its  proceeds  in  money.  The  other 
third  belongs  to  the  children  of  the  deceased 
son,  Boyer  Male,  subject  to  the  dower  therein 
of  their  mother,  their  natural  guardian. 
There  is  no  reason  why  the  shares  of  these 
children  may  not  be  laid  off  together.  The 
statute  provides  that  two  or  more  parties 
may  have  their  shares  laid  off  together  when 
partition  can  be  conveniently  made  in  that 
way.  Code  1899,  c.  79,  {  2.  The  court  has  in 
its  keeping  the  protection  of  infant  parties, 
and  the  power  of  electing  for  them,  and 
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Bhould  exercise  it,  If  It.  be  apparent  that 
their  Interests  require  it  Upon  partition 
this  one-third  can  be  thrown  together,  giv- 
ing the  widow  her  dower,  as  one  tract  or 
parcel  adjacent  to  the  parts,  to  the  posses- 
sion of  which  her  children  are  entitled,  and 
thus  a  home  for  the  mother  and  children 
may  be  provided.  Nothing  in  this  record  in- 
dicates that  the  money  which  may  be  real- 
ized from  a  sale  of  their  interests  will  be 
more  to  their  advantage  than  a  home  so  pro- 
vided. On  the  contrary,  she,  on  behalf  of 
herself  and  children,  protests  against  the 
sale,  as  does  Charles  Minor  on  behalf  of 
himself  and  his  children.  Formerly  the 
method  of  partition  seems  to  have  been  to 
divide  the  land  into  equal  parts,  when  the 
shares  were  equal,  and  then  determine  by 
lot  the  distribution  of  them.  But  now  they 
may  be  assigned  by  the  commissioners  to 
avoid  the  risk  of  an  unfortunate  allotment.' 
They  may  distribute  them  upon  principles  of 
equity  and  Justice,  and,  of  course,  in  this 
their  action  is  under  the  control  of  the  court 
Cox  T.  McMullin,  14  Grat  82. 

Nobody  insists  upon  a  sale  except  the 
plaintiif,  who  is  an  adult,  having  a  living  hus- 
band, and  better  able  to  take  care  of  herself 
than  any  of  the  other  parties,  so  far  as  can 
be  ascertained  from  this  record.  If,  as  indi- 
cated by  the  last  decree,  Berthena  Male  has 
in  some  way  acquired  the  title  of  one-half  of 
the  land  since  the  commencement  of  the  suit, 
this  circumstance  only  strengthens  her  oppo- 
sition to  the  sale.  What  peculiar  circum- 
stance makes  it  to  the  interest  of  the  plain- 
tifF  to  have  a  sale^  rather  than  a  division  in 
kind,  the  court  cannot  know.  She  may  have 
a  good  home  elsewhere.  If  so,  she  can  live 
upon  it,  and  take  her  interest  in  these  lands, 
and  then  convert  them  into  money  at  pri- 
vate sale.  But  a  sale  cannot  be  made  merely 
to  advance  her  interests.  Before  selling,  the 
court  must  ascertain  that  the  interests  of 
all  win  be  promoted.  One  test  by  which  this 
Is  determined  is  declared  to  be  ''whether  the 
aggregate  value  of  the  several  parcels  into 
which  the  whole  premises  must  be  divided 
will,  when  distributed  among  the  different 
parties  and  held  in  severalty,  be  materially 
less  than  the  value  of  the  same  property  If 
it  be  owned  by  one  person."  Clason  v.  Cla- 
son,  dted.  The  commissioners  do  not  re- 
port that  a  division  in  kind  wfll  make  the  ag- 
gregate value  of  the  several  parcels  less 
than  the  value  of  the  property  as  a  whole. 
The  court  must  have  inferred  it  from  the 
facts  reported.  The  report  shows  that  this 
land  is  not  located  in  the  wilds  of  the  moun- 
tain regions,  far  from  human  habitation,  but 
on  the  contrary,  that  it  is  about  two  miles 
from  the  railroad,  and  about  the  same  dis- 
tance from  a  village,  and  is  improved  agri- 
cultural land.  It  is  perfectly  apparent  that 
small  parcels  of  land  thus  situated  bring  bet- 
ter prices  per  acre  at  Judicial  sales  than  large 
ones.  There  are  more  people  able  to  buy 
small  tracts  than  large  ones.    A  smal]  tract 


near  a  railroad  ahd  village  better  answers 
the  purposes  of  a  home,  and  affords  greater 
aid  In  supplying  the  wants  of  a  family,  than 
one  situated  far  from  markets,  or  not  within 
easy  access  of  them.  In  view  of  these  cir- 
cumstances, it  seems  clear  that  the  court  has 
erred  in  its  conclusion  with  reference  to  the 
Inconvenience  of  making  partition  and  pro- 
motion of  the  interests  of  the  parties. 
Though  the  bill  does  not  specifically  pray  for 
it,  partition  may  be  had  upon  it  as  the  al- 
legations are  sufficient  and  there  is  a  prayer 
for  general  relief.  Furbee  v.  Furbee,  40  W. 
Va.  191,  38  S.  H.  511. 

The  interlocutory  decree  appointing  com- 
missioners makes  no  reference  to  the  dower 
interest  of  the  widow  of  the  decedent  to  the 
estate  by  the  curtesy  of  the  husband  of  the 
deceased  daughter,  nor  to  the  dower  interest 
of  the  widow  of.  the  deceased  son,  nor  does 
it  ascertain  and  fix  the  interests  of  the  other 
parties.  Under  some  circumstances  the  fail- 
ure to  do  these  things  is  error,  when  carried 
into  the  final  decree,  prejudicing  the  rights 
of  the  parties,  and  works  a  reversal  of  it 
Stevens  v.  McOormlck  (Va.)  19  S.  B.  743; 
Ghilders  v.  Loudin,  51  W.  Ya.  559,  42  S.  E. 
637.  In  the  latter  case  this  court  said,  "It 
is  the  duty  of  the  court,  before  decreeing  a 
sale  In  a  partition  suit  to  Judicially  deter- 
mine the  rights  and  Interests  of  the  co-ten- 
ants in  the  land,  and  failure  to  do  so  is  ordi- 
narily reversible  error."  Manifestly  it  is 
more  Important  in  the  case  of  a  sale  than  in 
that  of  a  division  In  kind,  for  the  parties  in- 
terested ought  to  know  their  rights,  so  as 
to  be  able  to  protect  them  at  the  sale,  as  in 
the  case  of  creditors  Interested  in  property 
about  to  be  sold.  But  even  where  partition 
is  to  be  made  it  ought  to  be  done.  Freem. 
on  Go-T.  A  Par.  ft  518,  says  the  interlocutory 
decree,  determining  the  interests  of  the  par- 
ties, furnishes  the  basis  upon  which  the  com- 
missioners are  to  proceed.  Manifestly  much 
inconvenience  and  useless  cost  might  result 
from  proceeding  without  having  made  an  ad- 
judication as  to  the  interests  of  the  parties. 
Suppose  a  partition  to  be  made  upon  a  wrong 
basis,  in  consequence  of  which  the  commis- 
sioners would  have  to  go  back  and  make  a 
new  division  of  the  land.  Dower  and  cur- 
tesy must  be  set  apart  and  it  is  for  the  court 
not  the  commissioners,  to  determine  who  is 
entitled  to  these  estates,  and  in  what  lands, 
and  to  what  extent  Oood  practice,  at  least, 
requires  a  settlement  of  all  these  questions  In 
advance  of  the  appointment  of  commission- 
ers. 

It  is  dear  that  the  children  of  Charles 
Minor  are  not  entitled  to  immediate  ptsses- 
sion  of  any  part  of  the  lands.  Under  the 
principles  laid  down  in  Merritt  v.  Hughes,  36 
W.  Ya.  856,  15  S.  E.  56,  there  can  be  no  sub- 
division of  this  one-third  among  them  until 
the  expiration  of  their  father's  life  estate, 
without  his  consent.  It  belongs  to  them  sub- 
ject to  his  life  estate,  however. 

For  the  error  aforesaid  in  directing  the 
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sale,  tbe  decree  complained  of  will  be  re- 
versed, and  tbe  cause  remanded  for  further 
proceedings  according  to  the  principles  herein 
announced,  and,  further,  according  to  the 
rules  and  principles  governing  courts  of 
equity. 


(6G  W.  Va.  293) 

BARRETT  v.  ARMSTBONO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  22,  1904.) 

A.8SUlCPSrr— MONET  PAID  FOB   ANOTHEB'B  USB. 

1.  Wherever  one  person  requests  or  allows  an- 
other to  assume  s\|ch  a  position  that  the  latter 
may  be  compelled  by  law  to  discharge  the  for- 
mer's leeal  liabilities,  the  law  imports  a  re- 
quest ana  promise  by  the  former  to  the  latter — 
a  request  to  make  the  pavment  and  a  promise 
to  repay — and  the  obli^tion  thus  created  may 
be  enforced  by  assumpsit 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Taylor  Qounty; 
John  Homer  Holt,  Judge. 

Action  by  J.  M.  Barrett  against  Adolphus 
Armstrong.  Decree  for  plaintiUf.  Defendant 
brings  error.    Affirmed. 

John  L.  Hechmer,  for  plaintiff  in  error. 
Ira  E.  Bobinson,  for  defendant  in  error. 

MILLER,  J.  J.  B.  Newlon,  John  W.  Bar- 
rett, and  A.  Armstrong,  the  plaintiff  in  er- 
ror, made  their  certain  promissory  note  for 
$650,  bearing  date  on  the  23d  day  of  June, 
1885,  payable  by  them  Jointly  and  severally 
to  the  First  National  Bank  of  Grafton^  W. 
Va.,  120  days  after  its  date.  The  proof 
shows  that  Barrett  and  Armstrong  were  in 
fact  sureties  for  Newlon.  Barrett  died  in- 
testate before  any  part  of  this  debt  had  been 
paid.  J.  BdL  Barrett,  his  son,  and  plaintiff 
in  this  action,  qualified  as  his  administrator. 
Afterwards,  at  the  suit  of  Barrett,  adminis- 
trator, Newlon's  property  was  sold,  and, 
from  the  proceeds  of  the  sale,  applied  thereto 
by  the  administrator,  the  note  was  reduced 
to  $363.72,  as  of  the  date  of  October  20, 
1896.  On  that  day  J.  M.  Barrett  and  A. 
Armstrong  made  and  delivered  to  the  bank 
their  joint  and  several  promissory  note  for 
said  $363.72,  payable  to  it  120  days  there- 
after, in  settlement  of  the  balance  due  on 
the  first-mentioned  note.  The  last  note,  not 
being  paid  at  its  maturity,  was  renewed  by 
the  makers  thereof;  the  discount  on  the 
renewal  note  being  equally  paid  by  Barrett 
and  Armstrong.  The  renewal  was  not  paid 
when  due.  Some  time  after  it  became  due 
it  was  charged  to  the  bank  account  of  Bar- 
rett by  the  payee  bank.  Barrett  then  char- 
ged it  to  the  estate  of  his  intestate,  John  W. 
Barrett,  deceased.  Armstrong  having  failed 
to  pay  any  part  of  the  sum  thus  settled,  an  ac- 
tion in  assumpsit  was  brought  by  Barrett  in 
the  circuit  court  of  Taylor  county,  in  his  indi- 
vidual name,  against  Armstrong,  to  recover 
one-half  of  said  sum,  for  which  their  note 
had  been  given  to  the  bank.  There  was  a 
trial,  a  verdict  of  a  Jury  for  $302.25  in  favor 


of  the  plaintiff,  a  motion  by  defendant  to  set 
the  same  aside,  which  was  overruled,  and  a 
Judgment  thereon  against  the  defendant,  ^ho 
excepted  thereto,  and  obtained  a  writ  of  er- 
ror to  this  court 

The  court  instructed  the  Jury  'that  if  they 
believed  from  the  evidence  that  the  plaintiff, 
Barrettv  and  defendant,  Armstrong,  Jointly 
and  severally  agreed  to  pay  to  the  First  Na- 
tional Bank  the  remaining  balance  of  the 
original  Newlon  debt,  and  that  the  same 
was  afterwards  paid  by  plaintiff,  then  plain- 
tiff has  the  right  to  recover  from  defendant 
one-half  of  such  amount  paid  by  him  by 
reason  of  such  Joint  and  several  obligation." 
This  instruction  was  objected  to  by  Arm- 
strong, who  contends  that  it  was  and  is  erro- 
neous and  misleading,  because,  as  claimed 
by  him,  the  transaction,  as  to  him,  was,  in 
substance,  with  J.  M.  Barrett  as  administra- 
tor of  John  W.  Barrett,  and  not  with  him 
individually;  that  the  plaintiff,  by  bringing 
his  suit  in  his  Individual  capacity,  and  not 
as  administrator,  prevented  defendant  from 
showing  the  true  relationship  which  existed 
between  John  W.  Barrett  and  Newlon  as 
to  the  first  note  for  $650;  that,  if  there 
was  any  liability  on  defendant  by  reason  of 
the  original  note^  he  was  prevented  from 
having  a  settlement  with  the  estate  of  Bar- 
rett, deceased,  and  from  having  allowed  to 
him  any  claims  or  demands  which  he  might 
have  against  the  estate  as  an  offset  to  this 
liability;  and  that,  the  transaction  being 
one  in  fact  with  the  estate,  defendant  will 
not  be  protected  by  the  Judgment  thereon  in 
favor  of  plaintiff  in  Us  individual  capacity. 
We  are  of  opinion  that  these  contentions  by 
plaintiff  in  error  are  not  tenable.  Had  he 
paid  the  money  to  J.  M.  Barrett  before  suit 
he  would  have  been  discharged  from  liabili- 
ty to  John  W.  Barrett's  estate.  He  did  not 
choose  to  do  so,  but  requested  the  substitu- 
tion of  J.  M.  Barrett  in  the  place  of  John 
W.  Barrett,  deceased,  in  the  liability  with 
himself.  Barrett  and  Armstrong  thus  be- 
came Jointly  liable  to  the  bank  for  the  bal- 
ance of  the  original  debt,  for  all  of  which 
Armstrong  was  up  to  that  time  legally  lia- 
ble. If  the  bank  had  recovered  a  Joint  Judg- 
ment against  Barrett  and  Armstrong  on  this 
note,  and  the  Judgment  had  been  paid  by 
Armstrong,  he  could  have  maintained  his 
suit  for  contribution  against  Barrett  individ- 
ually. The  peraonal  representative  of 'John 
W.  Barrett  would  not  have  been  a  necessary 
party  to  such  suit.  The  note  for  $363.72  was 
a  new  contract  with  the  bank  by  Barrett 
and  Armstrong,  enforceable  against  theuL 
So  far  as  appears  on  the  face  thereof,  they 
are  equally  liable  thereon.  There  is  evi- 
dence tending  to  prove  that  Armstrong  re- 
quested Barrett  to  pay  the  note  in  question, 
and  that,  after  the  settlement  thereof  by 
Barrett  as  aforesaid,  Armstrong  promised 
to  repay  him  his  proper  part  thereof.  Arm- 
strong swears  that  he  is  not  indebted  in  any 
sum  to  Barrett  and  that  he  made  no  con 
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tract  witb  Barrett  whereby  he  agreed  to 
pay  him  any  money.  It  seems  to  be  con* 
ceded,  however,  that  the  Newlon  estate  was 
exhausted  and  Insolrent  before  the  $363.72 
note  was  made  and  delivered  to  the  bank 
by  Barrett  and  Armstrong  for  the  purpose 
aforesaid.  "Wherever  one  person  requests  or 
allows  another  to  assume  such  a  position  that 
the  latter  may  be  compelled  by  law  to  dis- 
charge the  former's  legal  liabilities,  the  law 
imports  a  request  and  promise  by  the  for^ 
mer  to  the  latter — a  request  to  make  the 
payment  and  a  promise  to  repay — and  the 
obligation  thus  created  may  be  enforced  by 
assumpsit"  Clark  on  Con.  700;  Hammon  on 
Con.  772.  Armstrong  was  bound  Jointly  and 
severally  with  Newlon  and  John  W.  Barrett 
to  the  bank  for  the  $650  debt  evidenced  by 
the  first  note.  Barrett  died,  and  the  liability 
thereon  devolved  upon  his  survivors,  Newlon 
and  Armstrong.  Newlon  became  insolvent 
before  the  debt  was  fully  discharged.  After- 
wards Armstrong  not  only  allowed,  but  re- 
quested, the  plaintiff  to  sign  with  him  the 
new  note  and  its  renewal,  and  thus  assume 
such  a  position  that  he  could  by  law  bQ  com- 
pelled to  discharge  the  whole  of  the  remain- 
ing liability  of  Armstrong. 

We  find  no  error  In  the  Judgment;  and 
therefore  affirm  it. 


(56  W.  Va.  896) 

WAMSLEY  et  al.  v.  BALL  CREEK  COAL  ft 
LUMBER  CO.  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  22,  1904.) 

pjjrnrzoN— BEPOBT  or  coMicissiovxBa— no- 

TIOE. 

1.  Although  the  statute  does  not  in  terms  re- 
qolre  notice  to  be  given  by  commissioners  In 
partition  to  the  parties,  yet  tiie  necessity  of  such 
notice  must  be  implied,  and  an  exception  to  the 
report  for  failure  to  give  such  notice  will  be 
sustained  and  the  report  set  aside. 

2.  It  is  not  required  that  such  commissioners 
should  report  the  money  value  of  the  lands  par- 
titioned, or  of  any  share  or  lot  thereof  assign- 
ed by  them. 

3.  In  partitioning  timber  and  coal  lands,  com* 
missioners  are  not  required  to  report  the  ex- 
tent of  coal  deposits,  and  the  acreage,  quantity, 
and  quality  of  timber,  considered  by  them  in  ar- 
riving at  their  conclusion  as  to  the  relative  val- 
ne  of  the  several  parcels  and  shares  assigned  by 
them  to  the  parties  entitled  thereto. 

Miller  and  Brannon,  JJ.,  dissenting. 

(Syllabns  by  the  Court) 

Appeal  from  Circuit  Court,  Iftandolph 
County;  John  Homer  Holt,  Judge. 

Action  by  Harriet  S.  Wamsley  and  others 
against  the  Mill  Creek  Coal  ft  Lumber  Com- 
pany and  others.  Decree  for  defendants, 
and  plaintifTs  appeal.    Reversed. 

Melville  Peck  and  W.  B.  Maxwell,  for 
appellants.  C.  W.  Dailey  and  Talbott  ft 
Hoover,  for  appellees. 

McWHORTER,  J.  Hamilton  Stalnaker  de- 
parted this  life,  intestate,  in  1892,  leaving 
surviving  him  12  children  and  the  children 


of  one  deceased.    He  died  seised  of  several 
tracts  of  land,  among  which  were  two  tracts 
of  wild  Ifinds,  containing  in  the  aggregate 
2,887  acres.    In  1804  Martha  D.  Tokum,  one 
of  the  heirs  at  law  of  said  Stalnaker,  filed 
her  bill  in  the  circuit  court  of  Randolph 
county,  alleging  that  the  said  lands  could 
not  be  partitioned  in  kind,  and  praying  that 
the  same  might  be  sold  under  a  decree  of 
the  court  and  the  proceeds  divided  among 
those  entitied  thereto.     Benjamin  C.   Stal- 
naker and  nine  other  of  the  heirs  of  the 
said  decedent   filed   their  answer   to   Mrs. 
Yokum's  bill,  denying  that  the  land  was  not 
susceptible  of  partition  in  kind,  and  pray- 
ing that  said  Interest  of  the  plalntilf,.  Mrs. 
Tokum,  in  the  wild  lands  might  be  run  off 
to  her,  and  that  the  remainder  might  remain 
undivided.     On  the  24th  of  October,  1899, 
"it  appearing  to  the  court  from  the  deed  of 
conveyance  of  Martha  D.  Tokum,  the  plain- 
tiff, and  her  husband,  to  Shelton  L.  Reger, 
trustee,  that  he  has  become  the  owner  of 
her  undivided  interest  in  the  land  situate  in 
this  county,  on  Mill  creek,  and  described  in 
the  bill  of  the  plaintiff,  it  is  therefore  or- 
dered, on  motion  of  the  said  Reger,  trustee, 
that  this  suit  proceed  to  final  decree  in  his 
name,  and  at  his  proper  costs.*'    And  it  be- 
ing shown  that  said  Reger,  trustee,  had  ac- 
quired nine  other  interests  in  said  lands,  a 
decree  of  partition   was  made,  appointing 
commissioners  to  go  upon  the  lands  in  the 
bill  and  proceedings  mentioned,  and  parti- 
tion the  same;  assigning  to  said  Reger,  trus- 
tee, for  the  purposes  of  his  trust  ten-thir- 
teenths thereof,  and  to  the  defendants,  Bos- 
ton Stalnaker,  Harriet  8.  Wapisley,  and  Car- 
oline H.  Dilley,  each  one-thirteenth  interest 
thereof,  taking  into  consideration  quantity, 
quality,  and  value  of  lands  so  assigned;  pro- 
viding that,  if  it  could  be  conveniently  done, 
they  should  assign  the  said  Reger,  trustee, 
his  Interest  in  one  body,  and  to  the  other 
owners  their  interest  separately,  unless  they 
should  elect  otherwise.    On  the  6th  day  of 
May,  1902,  a  decree  was  entered  .filing  a  pe- 
tition by  the  Mill  Creek  Coal  &  Lumber  Com- 
pany, showing  that  it  had  become  the  owner 
of  eleven  undivided  thirteenths  of  the  said 
2,387  acres,  and  praying  that  the  partition 
suit  might  proceed  in  its  name,  and  that 
commissioners  be  appointed  to  partition  the 
said  land  between  it  and  Boston  Stalnaker 
and  Harriet  S.  Wamsley  in  accordance  with 
their  respective  interests,  laying  off  to  pe- 
titions its  eleven-thirteenths  in  one  body 
adjoining  other  lands  belonging  to  it,  and 
the  other  two-thirteenths  ^be  laid  off  sep- 
arately to  the  said  Boston   Stalnaker  and 
Harriet  8.  Wamsley,  unless  they  should  elect 
to  have  their  interests  laid  off  together  in 
one  body.    The  said  decree  of  May  6,  1902. 
recited  the  fact  that  the  said  Mill  Creek  Coal 
ft  Lumber  Company  had  shown  Itself  enti- 
tled to  eleven  undivided  thirteenths,  and  the 
said  Stalnaker  and  Wamsley  were  each  en- 
titled to  one  undivided  thirteenth,  of  the  said 
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lands,  and  that  the  conditions  as  to  the  own- 
ership of  the  said  lands  had  been  changed 
since  the  entry  of  the  decree  of.  October, 
1899,  and  that  no  action  had  been  taken  un- 
der said  decree.  All  proceedings  under  said 
decree  were  ordered  stayed,  and  another  de- 
cree of  partition  was  entered  in  lieu  thereof, 
directing  James  Goberly,  as  surveyor,  and 
P.  M.  White  and  K.  B.  Crawford,  commis- 
sioners appointed  for  that  purpose,  to  go  up- 
on the  said  two  tracts  of  land  situate  upon 
Mill  creek  and  Us  branches,  and,  treating 
them  as  one  tract*  partition  the  same  be- 
tween the  parties  entitled  thereto;  assign- 
ing to  the  Mill  Creek  Coal  ft  Lumber  Com- 
pany eleven-thirteenths,  and  to  Stalnaker 
and  Wamsley  each  one-thirteenth,  taking  in- 
to consideration  quality  and  value  of  the 
land  so  assigned.  On  the  18th  of  July,  1903, 
the  defendant  Harriet  8.  Wamsley,  one  of 
the  heirs  of  Hamilton  Stalnaker,  and  C.  S. 
Wamsley,  her  husband,  filed  in  the  circuit 
court  of  Randolph  county  their  bill  of  com- 
plaint against  the  Mill  Creek  Coal  Sc  Lum- 
ber Company,  the  Tygart's  River  Lumber 
Company,  W.  S.  Tolbard,  and  Boston  Stal- 
naker, alleging  that  the  Mill  C^eek  Coal  ft 
Lumber  Company  had  acquired  the  fee-sim- 
ple title  to  the  undivided  eleven-thirteenths 
of  the  said  2,887  acres  of  land  by  purchas- 
ing the  Interests  of  all  the  heirs  except  those 
of  the  plaintiff  and  her  brother  Boston  Stal- 
naker; that  said  2,387  acres  was  very  val- 
uable on  account  of  the  timber;  that  a  larg^ 
part  of  It  was  underlaid  with  one  or  more 
very  valuable  veins  of  coal,  and  the  timber 
apon  and  the  coal  under  said  lands  consti- 
tuted almost  XtB  entire  value;  that  the  Mill 
Creek  Coal  ft  Lumber  Company  had  sold 
the  timber  on  Its  undivided  eleven-thir- 
teenths to  the  defendant  Tygart's  River  Lum- 
ber Company  at  the  price  of  $30  per  acre 
for  the  timber  alone;  that  the  Tygart's  Riv- 
er Lumber  Company  and  W.  S.  Tolbard,  act- 
ing imder  the  rights  acquired  from  the  Mill 
Creels  Coal  ft  Lumber  Company,  had  entered 
upon  the  said  2,387  acres  of  land,  and  had 
built  a  railroad  thereon,  which  had  greatly 
damaged  the  premises,  and  established  a 
large  lumber  camp,  which  they  were  occu- 
pying with  a  large  force  of  employes  and 
laborers,  etc.,  and  had  made  log  roads,  built 
log  ways  thereon,  and  had  removed  and  cut 
thousands  of  feet  of  very  valuable  timber, 
and  were  still  continuing  to  cut  and  remove 
timber,  without  the  permission  or  consent  of 
the  plaintiff  or  Boston  Stalnaker;  that,  in  the 
case  of  the  said  Yokum  against  Stalnaker 
and  others  for  partition,  the  commissioners 
appointed  had  acted,  laying  off  and  assign- 
ing to  the  Mill  Creek  Coal  ft  Lumber  Com- 
pany, for  its  eleven-thirteenths  therein,  1,687 
acres,  but  that  an  exception  to  said  report 
by  the  Mill  Creek  Goal  ft  Lumber  Company 
was  sustained  by  the  court,  and  commission- 
ers were  again  directed  to  go  upon  the  land 
and  partition  the  same;  that  partition  on 
the  last  order  had  not  yet  been  made;  that 


plaintiffs  were  not  familiar  with  the  bound- 
aries of  the  said  2,387  acres  of  land,  neither 
were  they  Informed  as  to  what  part  was 
underlaid  with  coal,  nor  how  many  mer- 
chantable  veins  of  coal  there  were  on  said 
land;  and  that  all  of  said  facts  should  be 
definitely  ascertained  before  a  partition  of 
said  land  should  be  made;  and  prayed  that 
the  defendants  Tygart's  Blver  Lumber  Com- 
pany' and  W.  S.  Tolbard  be  enjoined  from 
cutting  any  timber  on  said  2,387  acres  until 
such  time  as  the  rights  of  the  parties  should 
be  ascertained  and  fixed,  and  their  interests 
assigned  to  them,  and  that  they  be  restrained 
and  enjoined  from  operating  any  part  of  said 
railroad  which  was  upon  the  lands  assigned 
to  plaintiff  and  defendant  Stalnaker;  that  an 
accounting  be  had  of  timber  cut  upon  the 
said  2,387  acres  of  land,  and  the  same  be 
ascertained  and  the  value  fixed,  and  a  de- 
cree in  favor  of  plaintiff  Harriet  8.  Wamsley 
against  said  Tygarf  s  River  Lumber  Com- 
pany be  rendered  for  the  full,  fair  one-thir- 
teenth part  of  the  value  of  the  timber  so 
cut,  and  the  damage  to  the  said  tract  of 
land  by  reason  of  building  of  said  railroad 
thereon  and  the  erection  of  said  Idmber 
camp  be  ascertained,  and  a  decree  rendered 
for  her  one-thirteenth  part  of  such  damages: 
that  the  true  boundaries  of  the  said  2,387 
acres  of  land  underlaid  with  coal,  and  the 
character,  amount,  and  quality  of  the  said 
coal,  be  ascertained,  and  the  land  partitioned 
with  reference  thereto;  and  praying  that  the 
cause  of  Yokum  against  Stalnaker  and  oth- 
ers, together  with  all  the  papers  and  pro- 
ceedings thereon,  be  taken  and  read  as  part 
of  her  bill,  and  for  general  relief.  The  Mill 
Creek  Coal  ft  Lumber  Company  filed  Its  an- 
swer to  said  bill,  admitting  that  it  had  sold 
the  timber  on  Its  eleven-thirteenths  of  the 
said  tract  of  land  to  the  Tygart's  River  Lum- 
ber Company,  as  well  as  the  timber  on  over 
6,000  acres  adjoining  said  tract,  and  that,  in 
its  contract  of  sale  of  timber  to  said  Ty- 
gart's River  Lumber  Company,  it  undertook 
to  authorize  the  said  company  to  put  down 
on  said  tract  a  tram  or  other  railroad  over 
which  to  haul  the  timber  which  it  should  cut 
upon  said  tract,  as  well  as  the  timber  it 
should  cut  upon  the  other  lands  adjoining  the 
same,  as  the  respondent  claimed  it  had  a 
right  to  do;,  that  respondent  was  not  ad- 
vised specifically  as  to  what  timber  the  said 
Tygart's  River  Lumber  Company  had  cut 
upon  the  said  2,387  acres,  but  was  Informed 
that  it  had  cut  but  a  very  small  quantity  of 
said  timber,  and  that  what  cutting  it  had 
done  upon  said  land  had  in  no  way  inter- 
fered with  the  partition  thereof  by  the  own- 
ers according  to  their  respective  rights;  that 
under  the  decree  In  the  circuit  court  entered 
at  its  May  term,  1903,  commissioners  were 
then  proceeding  to  partition  said  land  among 
said  owners,  which  partition  respondent  had 
no  doubt  would  be  reported  in  a  very  few 
days;  that  whatever  timber  had  been  cut 
upon  said  land  by  the  Tygarf  s  River  Lum- 
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tier  Company  bad  been  cut  upon  that  por- 
tion which  wouJd,  according  to  the  nilee  goY- 
^ning  courts  of  equity,  be  assigned  or  al- 
lotted to  respondent,  as  It  adjoins  other  large 
boundaries  of  land  belonging  to  respondent. 
Respondent  denied  that  the  logging' railroad 
would  be  of  any  damage  to  said  property, 
and  claimed  that,  if  plaintiff  had  any  right 
to  or  against  the  Tygarfs  Hirer  Lumber 
Company  for  damages  or  for  relief  of  any 
kind.  It  was  not  by  the  extraordinary  reme- 
dy of  injunction;  that  any  damage  that  could 
possibly  result  therefrom  to  the  plaintlfts 
was  susceptible  of  compensation  in  damages; 
and  prayed  for  the  dissolution  of  the  injunc- 
tion, or,  tn  any  event  the  dissolution  of  that 
part  of  It  which  restrained  the  use  of  the 
logging  road  by  the  defendant  the  Tygart's 
River -Lumber  Company  or  defendant  Tol- 
bard. 

The  defendants  the  Tygart's  River  Lumber 
Company  and  W.  S.  Tolbard  filed  thehr  sepa- 
rate  answers,  respectively,  and  admitted 
building  the  logging  railroad  upon  a  part  of 
said  2,387  acres  of  land,  and  the  cutting  of 
timber  on  200  or  300  acres  of  said  land,  but 
denied  that  It  would  In  any  way  Interfere 
with  a  fahr  partition  of  the  land;  that  the  cut- 
ting upon  said  land  was  upon  that  part  assign- 
ed by  the  commissioners  to  the  Mill  Creek  Coal 
Sc  Lumber  Company,  and  which  respondents 
supposed  would  be  confirmed  by  the  court; 
and  denied  all  the  material  allegations  of 
the  bin  not  admitted  to  be  true;  and  asked 
that  the  injunction  be  dissolved,  especially 
so  far  as  to  permit  the  use  of  the  logging 
railroad.  On  the  11th  of  July,  1903,  the 
injunction  was  so  modified  as  to  permit  the 
defendants  to  operate  the  railroad  construct- 
ed over  said  2,387  acres  of  land.  On  the  8th 
day  of  August  the  commissioners  filed  their 
report  of  partition,  allotting  and  assigning  to 
Harriet  S.  Wamsley  250  acres,  and  to  Boston 
Stalnaker  250  acres,  and  to  the  Mill  Creek 
Coal  &  Lumber  Company  two  lots,  numbered 
3  and  4,  containing,  respectively,  573iVi  acres 
and  1,813%  acres,  making  together  1,887 
acres;  describing  said  several  lots  or  parcels 
so  assigned  to  each  of  the  several  parties 
by  metes  and  bounds.  Harriet  S.  Wamsley 
and  Boston  Stalnaker  filed  their  four  excep- 
tions to  said  report  of  partition:  '^(l)  Be- 
cause they  bad  no  notice  of  the  time  of  ex- 
ecuting the  said  order  of  partition;  (2)  be- 
cause said  commissioners  do  not  show  the 
acreage  of  coal  on  the  said  lots  of  land  so 
assigned  to  the  different  parcels;  (3)  because 
said  commissioners  report  nothing  as  to  the 
value  of  the  timber  on  the  different  lots  of 
land  so  assigned  by  them;  (4)  because  said 
commissioners  do  not  report  the  value  of  any 
of  the  parcels  of  land."  On  the  19th  of  Octo- 
ber, 1903,  the  cause  was  heard  upon  the  papers 
and  proceedings  and  upon  said  report  and  up- 
on said  exceptions.  The  court  overruled  the 
expeptions  and  confirmed  the  report  and  the 
.caJd  partition,  from  which  decree  overruling 
tbfe  exceptions  and  confirming  the  report  and 


partition  the  said  Harriet  8.  Wamsley,  C.  8. 
Wamsley,  and  Boston  Stalnaker  appealed. 

The  Important  question  to  be  decided  in 
this  case,  and  which  seems  never  to  have 
been  passed  upon  In  this  state,  is  raised  by 
the  first  exception  to  the  report  of  the  com- 
missioners, that  no  notice  was  given  to 
Wamsley  and  Stalnaker  of  the  time  of  exe- 
cuting the  order  of  partition.  Section  1,  c. 
79,  Code  1899,  gives  Jurisdiction  to  the  cir- 
cuit courts  in  cases  of  partition,  and  pro- 
vides that»  "in  the  exercise  of  such  Juris- 
diction, may  take  cognizance  of  all  ques- 
tions of  law  affecting  the  legal  title  that  may 
arise  in  any  proceedings."  The  usual  mode 
of  exercising  such  Jurisdiction  Is  by  suit  in 
equity.  All  tenants  In  common.  Joint  ten- 
ants, and  coparceners  Interested  in  the  real 
estate  to  be  partitioned  are  necessary  parties 
to  such  suit  or  proceeding,  and  must  be  sum- 
moned, or  brought  into  court  by  order  of 
publication  If  nonresidents  or  unknown,  as 
in  any  other  case.  The  statute  does  not 
prescribe  the  mode  of  procedure,  and  makes 
no  provision  for  notice  to  be  given  to  par- 
ties Interested  of  the  time  of  executing  the 
decree  or  order  of  partition  by  the  commis- 
sioners. In  15  Bncy.  PI.  ft  Pr.  827,  it  is  said: 
''Such  commissioners  are  usually  required  by 
statute  to  give  notice  of  the  time  of  their 
meeting  to  make  partition."  It  seems  a  little 
singular  that,  this  question  of  notice  to  the 
parties  of  the  time  of  executing  the  decree 
directing  the  partition  by  the  commissioners 
has  never  been  brought  to  the  appellate  court 
of  this  state.  It  is,  however,  probably  ac- 
counted for  In  the  fact  that  it  Is  the  general 
practice  In  most  of  the  circuit  courts,  at  least 
in  the  state,  for  the  commissioners  appointed 
to  partition,  either  under  the  direction  of  the 
court,  or  from  an  Innate  sense  of  Justice,  as 
well  as  adhering  to  the  immemorial  custom, 
to  give  notice  either  to  the  parties  lii  person 
or  to  their  attorneys.  This  notice  is  usually 
Informal,  either  by  letter  or  word  of  mouth, 
informing  the  parties  that  on  a  day  men- 
tioned the  commissioners  will  proceed  to 
execute  the  decree  of  the  court;  and  usually 
the  parties  are  present,  either  In  person  or  by 
agent  or  attorney,  to  look  after  their  respec- 
tive Interests  in  the  matter.  The  common- 
law  proceeding  In  partition  required  notice. 
''The  former  statutes  of  Virginia  contemplat- 
ed the  writ  of  partition  (de  partltlone  faden- 
da)  as  the  proper  and  regular  proceeding  to 
coerce  partition  between  Joint  tenants  and 
tenants  in  common;  being  founded  In  that 
particular,  as  In  most  others,  on  the  statutes 
of  31  Hen.  VIII,  c.  1,  and  82  Hen.  VIII, 
c.  82,  which,  again,  had  derived  the  writ  In 
question  from  the  common  law  in  respect  to 
coparceners."  2  Minor,  482.  And  Freeman 
pn  Co-T.  &  Par.  §  520,  speaking  of  partition 
by  proceedings  at  law,  says:  "In  proceedings 
at  law,  after  the  eattj  of  the  first  Judgment 
In  partition,  the  writ  de  partltlone  fadienda 
was  issued  to  the  sheriff.  By  this  writ  he 
was  commanded,  with  twelve  good  and  law- 
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fol  men  of  the  neighborhood,  to  go  to  the 
manors  and  tenements,  and  there  in  the  pres- 
ence of  the  parties  (who  are  to  be  forewarn- 
ed), if  they  be  willing  to  be  present,  by  the 
oath  of  said  twelve  men,  respect  being  had 
to  the  true  valne  of  the  property,  to  cause 
the  same  to  be  diYided."  And  in  section  522: 
"The  statutes  usually  require  the  commis- 
sioners to  be  sworn  before  entering  upon  the 
discharge  of  their  duties,  and  also  to  give 
notice  to  the  parties  Interested  of  the  time 
and  place  when  and  where  they  will  make 
the  partition."  And  in  17  A.  &  E.  E.  L. 
7d9  (1st  Ed.):  "Notice  of  the  time  and  place 
of  their  meetings  should  be  given  to  the  inter- 
ested parties,  and  usually  they  are  all  re- 
quired to  be  present  and  deliberate  together." 
And  authorities  there  cited.  Statutes  in  some 
of  the  states  specifically  require  that  such 
notice  shall  be  given,  while  many  of  them 
make  no  such  provision.  The  authorities  dif- 
fer somewhat  in  regard  to  the  necessity 
of  requiring  notice  of  the  time  when  the 
commissioners  will  meet  to  execute  the  de- 
cree of  partition,  in  the  absence  of  a  stat- 
ute to  that  effect;  some  of  the  best  authori- 
ties holding  that,  when  the  statute  is  silent 
as  to  such  notice,  the  requirement  in,  such 
notice  is  always  implied.  In  Doubleday  v. 
Newton,  0  How.  Prac.  71,  it  is  held:  "Al- 
though the  statute  does  not  in  terms  re- 
quire notice  of  the  proceedings  to  be  given 
to  the  parties  in  partition  (Bow  v.  Bow,  4 
How.  Prac.  133),  yet  the  necessity  of  such 
notice  must  be  implied.  For  it  is  one  of 
those  adjudications  of  a  judicial  nature  af- 
fecting the  rights  and  interests  of  the  par- 
ties, in  which  they  have  a  right  to  substan- 
tial and  beneficial  notice,  and  without  it 
the  report  of  the  commissioners  will  be  set 
aside."  And  in  Simpson  v.  Simpson,  50' 
Mich.  71,  26  N.  W.  285,  the  case  was  taken 
up,  among  other  things,  on  the  exceptions  to 
the  report  of  the  commissioners,  because  the 
exceptants  were  not  notified  of  the  meeting 
or  meetings,  and  neither  of  them  attended 
said  meeting  or  meetings  of  the  commission- 
ers, nor  any  one  in  their  behalf.  It  was  there 
held  that  notice  "to  the  defendants  of  the 
meetings  of  the  commissioners  is  essential 
to  the  validity  of  their  action.  The  require- 
ment of  such  notice  is  always  Implied  when 
not  expressed  in  the  statute."  In  Bow  v. 
Bow,  4  How.  Prac.  183,  it  is  held:  "Notice 
of  commissioners'  proceedings  in  partition  is 
not  required  by  statute  to  be  given  to  the 
parties.  It  would  be  proper,  however,  that 
the  parties  should  have  an  opportunity  to 
be  heard  before  the  commissioners,  before 
making  partition."  Our  statute  has  not  re- 
pealed the  common  law  in  the  matter  of  no- 
tice. It  simply  confers  jurisdiction  opon  the 
circuit  court,  but  does  not  give  any  direc- 
tions as  to  the  mode  of  procedure,  and,  be- 
ing silent  on  the  question  of  notice^  the  re- 
quirement of  giving  notice  must  be  implied. 
Xbe  propriety  of  such  notice  is  well  express- 


ed in  the  case  of  Doubleday  ▼.  Newton,  su- 
pra: "It  is  one  of  those  adjudications  of  a 
judicial  nature,  affecting  the  rights  and  in- 
terests of  the  parties,  in  which  they  have 
a  right  to  substantial  and  beneficial  notice." 

Upon  the  question  of  notice  by  the  com- 
missioners of  partition,  to  the  parties,  of  the 
time  of  executing  the  decree  of  partition, 
appellees  rely  strongly  upon  the  case  of 
McGIanahan  v.  Hockman  (Va.)  31  S.  EL  516, 
where  it  is  held  that  such  notice  is  not  re- 
quired. The  only  reason  for  the  opinion  of 
the  court  on  this  point  seems  to  be  the  fact 
that  the  statute  does  not,  in  terms,  require 
that  notice  should  be  given.  It  simply  says: 
''It  is  not  necessary,  under  our  statute  of 
partition,  that  the  commissioners  should  give 
notice,  though  it  is  frequently  done.  The 
parties  Interested  have  their  day  in  court 
when  the  report  of  the  commissioners  is 
made,  and  it  comes  before 'the  court  for  ap- 
proval or  rejection."  Only  this  and  nothing 
more,  and  this  is  carried  into  the  syllabus. 
It  is  true,  as  a  rule,  a  party  once  summoned 
in  a  cause  is  in  court  for  all  purposes;  but 
in  a  cause  for  partition,  as  in  a  cause  re- 
ferred to  a  commissioner  for  account  and 
report,  many  things  are  to  be  done  in  the 
case  which  are  not  done  in  open  court,  and 
in  which  the  parties  Interested  should  haye 
notice  that  they  may  protect  their  Interests 
in  such  proceedings.  Parties  in  Interest 
might  be  able  to  call  to  the  attention  of  par- 
tition commissioners  such  facts  and  condi- 
tions as  add  materially  to  the  value  of  par- 
ticular portions  of  the  real  estate  to  be  di- 
vided, or  detract  from  such  value,  as  the 
case  may  be — such  facts  and  conditions  as 
might  not  be  discovered  or  noticed  by  the 
commissioners,  who  are  entitled  to  have  all 
the  light  possible  in  relation  to  the  property 
to  be  partitioned.  In  order  to  enable  them 
to  make  a  fair  and  equitable  partition.  If 
parties  interested  have  no  notice  of  the  ac- 
tion of  commissioners  until  the  same  is 
brought  into  court,  they  are  placed  at  a 
great  disadvantage,  when  they  have  nothing 
to  guide  them  except  the  map  and  report, 
in  making  exceptions  thereto,  in  case  ex- 
ceptions should  be  necessary,  while,  if  on 
the  ground  with  the  commissioners,  they 
could  view  the  premises,  and  not  only  see 
just  wherein  the  commissioners  were  at 
fault,  but  aid  them  in  arriving  at  just  con- 
clusions. 

It  is  claimed  that  the  report  of  the  com- 
missioners, on  its -face,  shows  the  injustice 
to  the  parties,  and  especially  on  the  iface  of 
the  map,  in  the  shape  of  the  parcels  set 
apart  to  Wamsley  and  Stalnaker.  The  por- 
tions allotted  to  the  appellants  do  not  seem 
to  be  laid  off  with  a  view  especially  to  sym- 
metry of  proportions,  being  nearly  8  miles 
long  and  only  87  rods  wide,  but  no  exception 
was  taken  to  the  report  on  this  ground. 
However,  as  the  cause  will  have  to  be  again 
recommitted  to  the  same  or  other  oommis- 
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■ioners,  tliis  defect  In  the  report,  as  well  a« 
others  complained  of.  If  they  exist,  can  be 
then  corrected. 

The  remaining  exceptions  after  that  of 
want  of  notice  are  the  failure  of  the  com- 
missioners to  show  the  acreage  of  coal  on 
the  several  lots  of  land  assigned  to  the  dif- 
ferent parties,  and  the  value  of  the  timber 
on  the  several  lots,  and  that  they  do  not 
report  the  value  of  any  of  the  parcels  of 
land.  We  hardly  see  the  object  of  reporting 
the  value  of  the  parcels,  or  any  of  them,  nor 
of  the  acreage  of  coal  and  timber.  The 
commissioners  go  upon  the  land  and  view 
the  same,  taking  Into  consideration  every- 
thing whatever  that  may  be  known  that 
gives  value  to  each  and  every  part  of  it, 
whether  of  coal,  minerals,  timber,  or  the 
surface  for  agricultural  purposes;  and  these 
various  elements  of  value  are  taken  into 
consideration  by  the  commissioners  in  ar- 
riving at  their  conclusions,  and  they  equal- 
ize the  value  of  the  shares  of  the  various 
parties  entitled  thereto  by  increasing  '  the 
acreage  of  those  shares  which  contain  less 
of  the  elements  of  value,  or  decreasing  the 
guantity,  as  the  case  may  be.  It  is  very 
evident  from  the  report  of  the  commission- 
ers that  they  observed,  or  at  least  tried  to 
observe,  these  principles,  in  allotting  to  the 
appellants  their  shares,  as  they  increased 
their  acreage  from  185«/i8  acres  to  250  acres 
each,  making  an  excess  of  64%  acres  of  the 
quantity  they  would  ie  respectively  entitled 
to  if  each  and  every  acre  of  the  premises 
was  of  the  same  value.  In  McClanahan  v. 
Hockman,  supra  (Syl.,  point  4),  it  is  held, 
'*A  repcMrt  of  commissioners  in  partition  is 
not  defective  for  failure  to  place  a  money 
valuation  on  all  or  a  portion  of  the  lands." 
In  Ransom  v.  High,  37  W.  Va.  888,  17  S.  B. 
413,  38  Am.  St  Rep.  67  (SyL,  point  2),  it  is 
held,  "When  the  action  and  report  of  the 
commissioners  is  excepted  to  on  the  ground 
that  they  have  not  set  apart  and  assigned  to 
any  one  his  Just  and  full  share,  unless  it  ap- 
pear that  the  commissioners  misunderstood 
or  failed  to  perform  some  duty,  or  acted  on 
a  wrong  principle,  the  court  will  not  sustain 
such  exception,  unles  it  be  shown  by  a  clear 
and  decided  preponderance  of  evidence  that 
the  commissioners  have  made  an  unequal 
and  unfair  partition."  See,  also^  Gillespie  v. 
Bailey,  12  W.  Ya.  70,  29  Am.  Rep.  445.  And 
in  Supervisors  ▼.  Stout,  9  W.  Ya.  703  (SyU 
point  4),  it  is  held,  "In  the  absence  of  evi- 
dence clearly  showing  that  the  damages  are* 
insufficient,  the  inquest  taken  on  the  ground 
is  conclusive."  The  evidence  taken  in  case 
at  bar  is  by  no  means  sufficient  to  warrant 
the  court  in  disturbing  the  report  of  the 
commissioners  on  the  grounds  constitnting 
the  last-named  exceptions. 

For  the  reasons  herein  stated,  the  decree 
complained  of  is  reversed,  the  report  of  par- 
tition set  aside,  and  the  cause  remanded  for 
further  proceedings  to  be   had  therein   as 
49  B.B.— 10 


indicated  in  this  opinion,  and  according  to 
the  rules  governing  courts  of  equity. 

MILLER  and  BRANNON,  JJ.  We  dissent 
from  the  decree  of  reversal  in  this  case, 
which  is  based  on  want  of  notice  by  the  com- 
missioners of  partition  of  the  time  fixed  for 
making  the  partition.  We  do  not  think  that 
notice  Is  essential.  The  statute  of  partition 
makes  no  mention  of  such  notice.  It  is  not 
required  by  that  statute  in  any  of  its  pro- 
visions. The  notice  which  the  decision  in 
this  case  requires  will  be  regarded  as  formal 
legal  notice,  and,  carried  out  to  its  logical 
conclusion,  would  require  publication  of 
such  notice  as  to  a  nonresident  owner  or 
party  in  interest,  for  It  is  a  legal  notice — 
one  required  by  law — under  the  holding  of 
this  court;  and  how  such  publication  can  be 
dispensed  with,  we  do  not  see.  The  non- 
resident is  Just  as  much  entitled  to  notice 
as  the  resident  owner  or  party  in  interest, 
and  Code  1899,  c.  121,  9  2,  provides  that  a 
legal  notice  to  a  nonresident  may  be  pub- 
lished in  a  newspaper,  and  no  other  mode 
of  notice  to  him  is  provided  by  law,  except 
by  service  outside  the  state.  This  will  be 
exceedingly  inconvenient  and  costly,  and  we 
do  not  see  any  law  requiring  such  notice. 
The  parties  have  been  brought  before  the 
court,  and  they  must  watch  the  proceedings 
therein,  including  the  proceedings  of  the 
commissioners.  Besides,  they  have  their  day 
in  court  upon  the  coming  in  of  the  report 
They  must  be  present  when  it  comes  in, 
and  do  what  is  necessary  to  protect  their  in- 
terests, by  exception  or  otherwise.  If  they 
desire  to  be  present  on  the  ground,  they  can 
ascertain  from  the  commissioners  the  time 
when  they  will  go  upon  the  land  to  view  it 
in  order  to  make  the  partition.  They  must 
know  that  a  decree  for  partition  has  been 
made,  and  they  must  exercise  some  diligence 
to  be  present  when  it  is  to  be  executed.  The 
court  simply  employs  the  commissioners  to 
view  the  land.  Instead  of  doing  so  Itself,  and 
they  must  attend,  if  they  desire.  Such  a 
notice  is  neither  original  nor  mesne  process. 
It  is  simply  a  step  of  the  court  in  the  pro- 
ceedings In  the  case  preparatory  to  a  final 
decrea  In  this  view  we  are  supported  by 
the  Supreme  Court  of  Yirginla  in  McClana- 
han V.  Hockman,  31  S.  E.  516,  holding  that 
"commissioner  in  partition  need  not  give 
notice.  The  parties  have  their  day  In  court 
when  the  report  comes  before  it  for  ap- 
proval or  rejection."  We  cannot  see  any 
office  to  be  performed  by  notice.  True,  the 
parties  might  be  present  before  the  commis- 
sioners to  make  their  claim;  but  we  can  see 
no  other  office  that  the  notice  could  per- 
form, and  we  do  not  see  that  it  is  a  right 
given  by  law  to  make  any  argument  before 
the  commissioners.  We  say  "right"  The 
commissioners  go  upon  the  premises,  view 
them,  and  form  their  own  estimate  of  the 
value  of  the  whole  tract,  and  the  relative 


146 


49  SOVTHBASTBEN  REPORTER. 


(W.  va. 


value  of  the  parcels  set  apart  to  the  differ- 
ent heirs.  We  do  not  suppose  that  the  par- 
ties have  right  to  summon  witnesses  and 
have  their  evidence  heard  by  the  commis- 
sioners. Under  our  practice,  that  is  never 
done.  Such  evidence  is  to  be  heard  in  court 
when  the  report  shall  come  in.  No  facilities, 
under  our  practice,  enable  evidence  to  be 
taken  in  the  field.  Who  reduces  it  to  writ- 
ing? If  not  reduced  to  writing,  how  can  in- 
competent evidence  be  eliminated?  How 
can  exception  be  taken  and  noted  against 
the  incompetent  evidence?  We  do  not  sup- 
pose, in  short,  that  there  can  be  any  trial 
before  the  commissioners  in  the  country. 
Then  what  function  does  the  notice  per- 
form? 

(56  W.  Va.  246) 

FURST  V.  GALLOWAY. 

(Supreme  Court'  of  Appeals  of  West  Virginia. 

Nov.  22,  1904.) 

DEEO — OONSIDBBATION— EVIDBNCIG— PBB- 
PORDEBANCE. 

1.  When  the  consideration  mentioned  in  a  deed 
is  merely  nominal,  and  not  contractual  or  of  the 
essence  of  the  contract,  the  true  consideration 
for  such  deed  may  be  shown  by  parol  testimony. 

2.  If  the  evidence  of  the  appellant,  sustained 
by  the  undisputed  facts  and  circumstances, 
plainly  preponderates  over  that  of  the  appellee, 
as  shown  bv  the  records,  this  court  will  reverse 
the  decree  m  favor  of  appellee,  and  direct  a  de- 
cree in  favor  of  the  appellant. 

(Syllabus  by  the  Ck>urt) 

Appeal  from  Circuit  Court,  Preston  Coun- 
ty; John  Homer  Holt,  Judge. 

Bill  by  John  H.  Furst  against  George  L. 
Galloway.  Decree  for  defendant,  and  plain- 
tiff appeals.    Reversed. 

R.  W.  Monroe,  for  appellant  P.  J.  Cro- 
gan,  for  appellee. 

DENT,  J.  John  H.  Furst  instituted  a 
suit  in  the  circuit  court  of  Preston  county 
to  set  aside  and  cancel  a  deed  made  by  him 
to  George  L.  Galloway  on  the  15th  day  of 
March,  1897,  on  the  grounds  that  the  same 
was  obtained  from  him  by  fraudulent  prom- 
ises on  the  part  of  Galloway.  The  circuit 
court  refused  him  the  relief  sought,  and  dis- 
missed his  bill,  and  he  appeals  to  this  court 

The  bill  alleges  that  the  true  considera- 
tion for  the  deed,  recited  therein  to  be  $150 
cash  in  hand,  was  the  payment  of  plaintiff's 
debts,  amounting  to  about  $70,  and  the  sup- 
port and  maintenance  of  his  two  aged  mai- 
den sisters  and  himself  during  life,  and  their 
decent  burial  after  death;  that  the  subject- 
matter  of  the  deed  was  a  tract  of  70  acres 
of  land,  for  which  plaintiff  paid  the  sum  of 
$1,050;  that  plaintiff  executed  a  clear  deed 
to  the  defendant,  at  his  instance,  to  enable 
him  to  borrow  the  money  to  pay  off  such  in- 
debtedness; that  defendant  obtained  the 
sum  of  $110  by  executing  a  deed  of  trust 
forthwith  upon  the  land,  part  of  which  he 
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expended  on  such  indebtedness,  and  the  resi- 
due he  kept,  paid  no  portion  of  the  recited 
purchase  price  to  plaintiff,  and  refused  to 
support  plaintiff  and  his  sisters,  but  drove 
them  from  the  farm.  The  defendant  in  his 
answer  maintains  that  he  purchased  the 
land  for  the  sum  of  $150,  all  of  which,  and 
more,  he  had  paid  on  the  indebtedness  of 
plaintiff.  The  plaintiff  sustains  his  bill  by 
the  evidence  of  himself  and  sister,  and  the 
corroborating  evidence  of  several  other  wit- 
nesses as  to  admissions  made  by  the  de- 
fendant. Defendant  relies  upon  his  deed, 
the  evidence  of  himself  and  wife,  and  cer- 
tain corroborating  statements  and  conduct 
of  the  plaintiff. 

The  recital  of  the  deed  as  to  the  consid- 
eration can  have  Tery  little  weight  in  this 
controversy,  for  the  reason  that  this  is  a 
direct  attack  upon  it,  and  it  is  admitted  tiiat 
it  nominally  states  the  consideration  to  be 
$150  cash  in  hand  paid.  Knowlton  v.  Camp- 
bell, 48  W.  Va.  204,  37  S.  B.  58L  The  re- 
cital of  the  consideration  not  being  of  the 
essence  of  the  contract,  but  nominal  in 
form,  the  true  consideration  may  be  shown. 
6  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  767. 

The  defendant  Is  unable  to  show  to  whom 
he  paid  this  $150,  and  for  what  purpose, 
and  makes  certain  false  statements  as  to 
payments  made  by  him  about  which  he  is 
positively  contradicted.  His  wife's  evidence 
is  of  a  negative  character,  and  is,  in  effect 
that  she  did  not  hear  her  husband  agree  to 
support  and  maintain  the  plaintiff  and  his 
sisters.  The  evidence  of  defendant's  other 
witnesses  relate  to  vague  and  uncertain  ad- 
missions made  by  plaintiff  susceptible  of 
easy  explanation  under  the  circumstances, 
and  add  very  little  weight  to  defendant's 
otherwise  discredited  testimony.  The 
strongest  evidence  against  plaintiff  is  his 
own  conduct  in  delaying  to  personally  as- 
sert his  rights  promptly.  This  is  easily  ac- 
counted for  by  his  age  and  disposition,  being 
in  the  neighborhood  of  70,  affected  with  that 
simple  childishness  that  ove;;comes  so  many 
on  the  approach  of  this  age  limit  of  the  al- 
lotted time  of  man.  Neither  the  defendant 
nor  others  are  shown  to  have  been  In  any 
manner  injured  by  this  delay  and  reticence 
on  the  part  of  the  plaintiff.  On  the  con- 
trary, by  reason  thereof  the  defendant  has 
had  the  enjoyment  and  use  of  the  farm 
without  other  expense  than  the  small 
amount  of  money  he  secured  upon  its  credit 
^here  is  no  sufficient  evidence  that  he  ever 
put  a  dollar  of  his  own  money  into  it  The 
money  he  used  was  obtained,  not  upon  his 
own,  but  the  credit  of  the  land,  and  stiH 
rests  on  it  unpaid.  The  consideration  re- 
cited in  the  deed  is  shown  to  be,  and  is  ad- 
mitted to  have  been,  wholly  inadequate 
The  land  was  and  is  worth  not  less  than 
$750  in  actual  value.  While  a  person  has  a 
right  to  waste  and  give  away  his  property 
if  he  wishes  to  do  so,  and,  so  long  as  he  is 
of  disposing  memory,  courts  will  not  inter- 
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fere  with  the  disposition  thereof,  yet  the 
inadequacy  of  the  consideration  tends 
Btrongly  ta  corroborate  the  testimony  of  the 
plaintiff,  and  to  disparage  that  of  the  de- 
fendant There  is  no  good  reason  shown 
why  plaintiff  should  give  his  property  to  the 
defendant,  while  there  al*e  the  most  sub- 
stantial reasons  why  he  should  so  dispose  of 
It  as  to  secure  the  support  of  himself  and 
sisters. 

Taking  all  the  circumstances  into  consid- 
eration, the  plain  and  decided  preponder- 
ance of  the  testimony  is  with  the  plaintiff, 
and  the  circuit  court  should  have  so  held. 
There  is  no  question  but  that  the  defendant 
deceived  and  misled  the  plaintiff,  and  there- 
by obtained  a  clear  deed  for  his  land  on  a 
nominal  consideration  expressed,  and  then 
refused  to  furnish  to  the  plaintiff  the  true 
consideration  that  he  (the  plaintiff)  believed 
that  he  was  to  receive  therefor.  Although 
the  defendant  may  have  been  perfectly  clear 
in  his  dealings,  yet  if  the  plaintiff  was  labor- 
ing under  the  mistaken  belief  that  he  was 
to  receive  the  support  of  himself  and  sisters 
as  a  part  consideration  for  the  land  at  the 
Instance  of  the  plaintiff,  a  court  of  equity 
will  cancel  the  deed,  for  the  reason  that  the 
minds  of  the  contracting  parties  never  met, 
and  there  was  no  contract  between  them  to 
which  tb^  mutually  acceded.  7  Am.  &  Bug. 
Enc.  Law  (2d  Ed.)  110.  In  this  case,  however, 
the  evidence  tends  to  establish  the  allega« 
tion  that  the  defendant  knowingly  took  ad- 
vantage of  the  plaintiff,  hence  the  court  can- 
not do  otherwise  than  reverse  the  decree, 
cancel  the  deed,  except  as  to  the  deed  of 
trust  given  on  the  land  the  day  of  the  deed, 
and  remand  the  case  to  the  circuit  court 
with  directions  to  place  the  parties  In  statu 
quo  as  near  as  possible,  and  to  further  pro- 
ceed In  the  case  according  to  the  rules  and 
principles  of  courts  of  equity. 


(66  W.  Va.  S44) 

OATON  V.  RABER  et  ux. 

(Supreme  0>urt  of  Appeals  of  West  Virginia. 

Nov.  22,  1904.) 

EQinrr  -^  vabiance  —  dismissaIi  ov  bill- 
execution  OF  DEED— mistake. 

1.  If  there  is  a  material  variance  between  the 
allegations  of  the  bill  and  the  evidence  to  sus- 
tain the  same,  unless  the  bill  is  amended  to  cor- 
respond with  such  evidence.  It  should  be  dis- 
missed on  the  hearing  of  the  case. 

2.  The  allegation  in  a  bill  that  the  grantor  in 
a  certain  deed  failed  to  retain  a  certain  reser- 
vation set  forth  in  a  written  contract  authoris- 
ing such  deed  is  not  sustained  by  proof  tiiat 
such  reservation  was  omitted  bv  reason  of  an 
agreement  between  the  parties  that  the  grantee 
in  such  deed  should  make  a  separate  med  for 
such  reservation. 

8.  Where  there  is  a  material  variance  between 
the  allegations  of  the  bill  and  the  evidence,  and 
the  evidence  fails  to  clearly  show  that  the  plain- 
tiff is  entitled  to  relief,  the  bill  will  be  dis- 
missed. 


{Syllabus  by  the  Court.) 
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Appeal  from  Circuit  C\>urt,  Ritchie  County; 
M.  H.  Willis,  Judge. 

Bill  by  A.  C.  Gaton  against  Jacob  Raber 
and  Sarah  Raber.  Decree  for  plaintiff,  and 
defendants  appeal.    Reversed. 

Davis  &  Son,  for  appellants.  B.  F.  Ayres, 
for  appellee. 

DENT,  J.  Jacob  and  Rebecca  Raber,  his 
wife,  appeal  from  a  decree  of  the  circuit 
court  of  Ritchie  county  entered  in  the  chan- 
cery suit  of  Alex  C.  Caton  against  them. 
The  bill  alleges  that  the  plaintiff  and  defend- 
ant Jacob  Raber,  acting  as  agent  for  his 
wife,  entered  into  a  written  contract  for  the 
sale  of  a  certain  tract  of  land  by  Caton  to 
Rebecca  Raber,  retaining  the  one-fourth  in- 
terest in  the  gas,  oil,  and  mineral;  the  deed 
to  be  made  by  Creed  CoIUuki,  the  holder  of 
the  legal  title,  from  whom  Caton  purchased; 
that  Collins,  on  request,  executed  a  deed 
according  to  such  contract,  but  '^wholly 
failed  to  reserve  the  one-fourth  Interest  in 
the  oil  and  gas  in  favor  of  this  plaintiff,  A. 
C.  (3aton,  as  he  was  required  to  do  under 
the  contract  of  sale."  The  prayer  of  the  bill 
is  that  the  defendants  be  required  to  exe- 
cute to  the  plaintiff  a  deed  for  the  one-fourth 
Interest  in  the  gas,  oil,  and  mineral,  in  ac- 
cordance with  the  contract,  and  not  that  the 
deed  be  reformed  to  correspond  therewith. 
The  defendants,  answering,  in  substance, 
deny  that  the  one-fourth  Interest  aforesaid 
was  omitted  by  neglect  of  Collins,  but  insist 
that  It  was  purposely  done,  because  Mrs. 
Raber  refused  to  take  the  land  subject  to 
the  reservation,  and  that  by  reason  thereof 
it  w&a  left  out  of  the  deed  by  direction  of 
Caton.  Caton  entered  a  general  replication 
to  the  answers.  In  his  evidence,  he  admits 
that  the  omission  was  made  by  his  direction 
under  an  agreement  between  himself  and 
Jacob  Raber  that  Raber  would  make  him  a 
separate  deed  therefor. 

The  bill  contains  no  allegation  of  any  such 
arrangement  or  agreement,  and  the  proof  is 
a  clear  departure  therefrom,  and  presents  an 
entirely  different  case,  not  Justified  by  the 
allegations.  If  the  plaintiff  relied  on  any 
such  understanding  or  agreement,*  it  should 
have  been  set  out  in  the  bill,  so  that  the  de- 
fendants would  have  had  the  opportunity  to 
properly  plead  thereto.  The  Rabers,.  in  their 
evidence,  dispute  the  making  of  any  such 
agreement,  and  Mrs.  Raber  Is,  by  the  plain- 
tilTs  evidence,  in  no  wise  connected  there- 
with, except  through  the  alleged  agency  of 
her  husband.  If  he  fraudulently  obtained  a 
deed  to  her  for  this  property,  she  being  in- 
nocent thereof,  equity  might  rescind  the 
•ale  in  toto  and  restore  the  parties  to  their 
former  condition, — but  it  would  not  compel 
her  to  keep  the  property  and  make  a  deed 
for  the  undivided  one-fourth  oil,  gas,  and 
mineral  interest  claimed  to  have  been  re- 
served. A  wife  is  not  bound  by  the  unau- 
thorized acts  of  her  husband  in  relation  to 
her  real  estate,  unless  he  is  guilty  of  fraud* 
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of  which  she  reaps  and  retains  the  benefits 
after  notice  thereof,  and  thereby  ratifies 
such  fraud.  Code  1899,  c.  66,  fi  3;  Dewing 
V.  Hutton,  48  W.  Va.  576.  37  S.  B.  670.  In 
the  present  case  there  is  no  allegation  of 
fraud,  and  no  sufficient  proof  thereof  if  there 
had  been. 

The  omission  of  the  reservation  was  the 
voluntary  act  of  the  plaintiff,  without  any 
binding  agreement  on  the  part  of  Mrs.  Raber 
to  make  him  a  separate  conveyance  there- 
for. He,  to  secure  the  consideration  of  the 
sale,  according  to  his  own  evidence,  took 
the  risk  of  obtaining  a  separate  deed  for  the 
reservation.  Mrs.  Raber  says  that  she  re- 
fused to  purchase  subject  to  such  reserva- 
tion, and  her  deed  sustains  her  contention. 
As  against  her,  the  plaintiff  has  shown  no 
right  to  equitable  relief.  Hence  the  decree 
must  be  reversed,  and  the  bill  dismissed. 


(66  W.  Va.  251) 

POLING  V.  BOARD  OP  EDUCATION  OP 
PHILIPPI   INDEPENDENT  DIST. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  22,  1904.) 

PUBLIC    SCHOOLS— CONTBACfT    WITH    BOABD    OF 
ED  UOATION— VALIDITY. 

1.  A  contract  of  sale  to  a  board  of  education 
of  articles  for  use  in  a  free  school,  made  by  a 
member  of  a  board  of  education,  is  void,  and 
not  enforceable,  because  it  violates  section  67,  a 
45.  Code  1899. 

2.  A  contract  in  violation  of  a  statute  made 
to  protect  the  general  public  against  corrupt  ac- 
tion, moved  by  self-interest  and  ipecuniary  gain 
in  public  officers,  and  against  their  bribery,  and 
to  protect  the  public  treasury  against  corrupt 
action  and  wasteful  expenditure,  moved  by  self- 
interest  in  public  officers,  and  to  promote  the 
public  good,  is  void,  and  will  not  be  enforced  in 
the  coui^ts. 

8.  In  an  action  to  recover  the  price  of  goods 
under  a  sale  that  is  void,  because  in  contraven- 
tion of  a  statute,  a  plea  setting  up  Its  illegal- 
ity need  not  aver  that  prejudice  came  to  the 
purchaser. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court  Barbour  County; 
John  Homer  Holt,  Judge. 

Action  by  John  W.  Poling  against  the 
board  of  education  of  Philippi  Independent 
District.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

J.  Hop  Woods,  for  plaintiff  In  error.  Sam 
V.  Woods,  for  defendant  in  error. 

BRANNON,  J.  In  an  action  of  assumpsit 
in  the  circuit  court  of  Barbour  county  by 
Poling,  to  use  of  Paul,  against  the  board  of 
education  of  Philippi  Independent  District  to 
recover  the  price  of  maps  and  historical 
charts  sold  by  Poling,  by  written  contract 
signed  by  Poling  as  agent,  to  said  board. 
The  defendant  was  allowed  to  file  a  special 
plea,  along  with  its  plea  of  the  general  la- 
sue,  setting  up  that  when  Poling  sold  the 
goods  he  was  Interested  in  such  sale,  And 
was  a  member  of  the  board  of  education  of 
Philippi   Ind^endent  District;   in   Barbour 


county,  and  forbidden  by  law  to  act  as  agent 
for  the  introduction  or  sale  of  said  Articles. 
There  was  no  evidence  on  either  side,  and 
the  jury  found  for  the  defendant,  the  court 
gave  Judgment  for  it,  and  the  plaintiff  ob- 
tained a  writ  of  error. 

The  case  turns  upon  the  question  whether 
the  special  plea  presented  a  defense  to  the 
action.  Code  1899,  c.  45,  f  57,  enacts:  "No 
school  officer,  or  teacher  of  any  free  school, 
shall  act  as  agent  for  any  author,  publisher, 
bookseller,  or  other  person,  to  introduce  or 
recommend  the  use  of  any  book,  apparatus, 
furniture  or  other  article,  in  the  free  schools 
of  this  state,  or  any  one  or  more  of  them,  or 
directly  or  indirectly  contract  for  or  receive 
any  gift  or  reward  for  so  introducing  or 
recommending  the  same,  nor  shall  such  per^ 
son  be  otherwise  interested  in  the  sale,  pro- 
ceeds or  profits  of  any  book  or  other  thing 
used,  or  to  be  used,  in  said  schools."  Sec- 
tion 59  imposes  a  fine  for  the  act  of  not  less 
than  $3  nor  more  than  $10.  We  start  with 
the  rule  of  law  that  contracts  violating  pos- 
itive law  or  against  public  policy  are  void* 
9  Cyc.  464.  '^Courts  will  not  aid  parties  to 
illegal  contracts,  which  are  executory  only, 
to  recover  thereon."  Capehart  v.  Rankin,  3 
W.  Va.  571,  100  Am.  Dec.  779.  The  legisla- 
tion given  above  is  plainly  designed  to  an- 
swer a  high  and  healthful  public  policy;  that 
is,  to  protect  the  public  from  loss  in  corrupt 
and  extravagant  sale  and  purchase  of  ar- 
ticles for  schools  made  by  school  officers 
Instigated  to  make  contracts  under  motive 
of  self-interest,  to  prevent  peculation  by 
them  in  paying  undue  prices  under  such 
bribing  motive,  to  prevent  their  being  brib- 
ed to  buy  unnecessary  school  equipment  at 
corrupt  and  exorbitant  prices,  to  protect  tax- 
payers and  the  public  treasury,  and  to  pro- 
mote official  purity  and  honest  In  the  ad- 
ministration of  the  public  school  system, 
which,  whilst  the  most  noble,  valuable^  and 
beneficent  department  of  the  state  govern- 
ment, involves  annually  the  expenditure  of 
great  sums  of  money,  and  offers  many  oppor- 
tunities for  corruption,  there  being  so  many 
teachers  and  officers  connected  with  It. 

We  must  so  construe  the  statute  as  not 
to  emasculate  it  of  its  force  and  defeat  its 
purpose.  The  very  person  who  violated  the 
statute  seeks  the  enforcement  of  a  sale  In 
violation  of  it  Of  what  avail  is  the  stat- 
ute, if  the  very  person  at  whom  it  is  aimed 
takes  the  fruit  of  its  violation?  If  we  say 
that  such  a  contract  is  good  in  law,  then  we 
encourage  such  contracts,  promote  the  vice 
which  the  law  condenms,  and  offer  a  pre- 
mium for  it  The  law  books  say  that  it  Is  a 
good  test  of  the  validity  or  invalidity  of  a 
contract  whether  its  enforcement  would  en- 
courage the  mischief .  condemned.  If  it 
would  do  so,  the  contract  is  void.  We  must 
carefully  regard  the  nature  of  the  contract 
and  the  purpose  of  the  statute.  Impartiality, 
honesty,  purity  in  public  officers,  is  a  de- 
mand of  public  policy  by  common  law;  and 


W.  Va.) 


POLING  V.  BOARD  OF  EDUCATION. 


Ii9 


tinia  statute  only  applies  that  policy  in  this 
instance.  "If  a  court  should  enXorce  such  an 
agreement,  it  would  employ  its  functions  in 
undoing  what  it  was  created  to  do.''  9 
Oyc.  481.  It  is  there  said  that  public  policy 
is  that  principle  which  holds  that  no  one  can 
lawfully  do  what  is  injurious  to  the  public  or 
against  the  public  good.  "Where  a  contract 
belongs  to  this  class,  it  will  be  declared  Toid, 
though  in  the  particular  instance  no  injury 
to.  the  public  may  have  resulted.  In  other 
words,  its  validity  is  determined  by  its  gen- 
eral tendency  at  the  time;  and  if  this  Is  op- 
posed to  the  interests  of  the  public,  it  will  be 
invalid,  even  though  the  intent  of  the  par- 
ties was  good  and  no  injury  to  the  public 
would  result  in  the  particular  case."  9  Oyc. 
481.  "Public  officers  should  act  from  high 
consideration  of  public  duty,  and  hence  ev- 
ery agreement  whose  tendency  or  object  is  to 
sully  the  purity  or  mislead  the  Judgment  of 
those  to  whom  high  trust  is  confided  is  con- 
demned by  the  courts."    9  Gyc.  485. 

Long  ago  It  was  announced  by  Lord  Holt 
that,  if  a  statute  prohibit  an  act  and  im- 
pose a' penalty  for  doing  it,  every  contract 
made  in  violation  of  the  statute  is  vold« 
though  the  statute  do  not  say  it  shall  be 
void.  We  cannot  say  that  such  is  the  hard 
and  fast  rule  of  our  days.  It  is  still  the 
prima  facie  rule,  the  guiding  star.  It  does 
not,  in  our  day,  inevitably  follow  from  such 
.prohibition  and  penalty  that  a  contract  ban- 
ned by  the  statute  is  void;  but  we  "look  to 
the  language  of  the  statute,  the  subject-mat- 
ter, the  wrong  or  evil  which  it  seeks  to  rem- 
edy or  prevent,  and  the  purpose  sought  to  be 
accomplished,  and  if  from  all  these  it  is 
manifest  that  it  was  not  Intended  to  imply 
a  prohibition  or  to  render  the  prohibited  act 
void,  the  courts  will  so  hold."  9  Cyc.  477. 
If  we  say  that  the  Legislature  meant  to 
merely  prohibit,  and  rely  only  on  the  pen- 
alty for  the  enforcement  of  the  law,  and  in 
the  nature  of  the  case  that  will  fairly  ac- 
complish the  object  of  the  statute,  then  the 
statute  goes  no  further.  But  it  ought  to  be 
plain  that  the  penalty  will  aocomplish  the 
object  The  courts  ought,  before  giving  such 
construction,  to  be  able  to  say  that  by  giving 
the  contractor  the  fruit  of  the  contract  they 
do  not  deny  the  statute  practical  usefulness. 
Can  we  think  that  the  imposition  of  the 
petty  penalty  of  $10  at  most  was  the  only 
means  in  the  legislative  mind  for  the  en- 
forcement of  this  statute?  Can  one  think 
the  Legislature,  when  it  both  pronounced 
the  act  unlawful  and  penalized  it,  intended 
to  legalize  the  contract? 

There  is  a  wilderness  of  differing  cases  on 
this  subject.  It  is  useless  to  try  to  analyze 
them.  We  are  cited  by  the  plaintiff  to  Ober 
V.  Stephens,  54  W.  Ya.  854,  46  S.  B.  195, 
holding  that  the  act  prohibiting  a  stock- 
broker from  doing  business  without  license 
and  imposing  a  penalty  did  not  forbid  his 
recovery  for  service;  the  court  being  of  the 
opinion   that   it   seemed   that   the   penalty 


would  sufficiently  answer  the  aim  of  the  stat- 
ute. That  concerned  only  revenue,  and  it  is 
there  held  that  where  it  concerns  only  rev- 
enue, and  the  act  was  not  designed  for  the 
public  welfare  in  general,  it  is  likely  the 
legislation  was  only  designed  to  inflict  the 
penalty.  Toledo  Co.  v:  Thomas,  33  W.  Va. 
586,  11  S.  B.  37,  25  Am.  St  Rep.  925,  is  cited 
for  the  plaintiff.  It  holds  that  the  act  pro- 
viding that  foreign  corporations  may  do 
business  in  the  state  by...complying  with  cer- 
tain requirements,  and  not  otherwise,  and 
imposes  a  penalty,  does  not  avoid  a  contract, 
but  that  the  penalty  can  alone  be  resorted 
to  to  enforce  the  statute.  National  Bank  v. 
Matthews,  98  U.  S.  621,  26  L.  Bd.  188,  holds 
that  such  a  bank  can  enforce  a  deed  of 
trust  given  to  secure  a  note  assigned  to  it 
The  act  of  Congress  simply  prohibited  it 
from  holding  real  estate  under  mortgage. 
There  was  no  penalty.  It  was  held  not  to 
come  under  the  prohibition.  The  case  is 
inapt  here.  Nlemeyer  v.  Wright  75  Va.  289, 
40  Am.  Rep.  720|  involves  whether  a  seller 
of  fertilizers  could  recover  their  price  under 
a  statute  saying  that  fertilizers  should  be 
labeled,  and  imposing  a  penalty  for  selling 
those  not  so  labeled.  •  The  court  said  the  gen- 
eral rule  is  that  a  statute  containing  a  pro- 
hibition and  penalty  makes  the  act  unlaw- 
ful, but  that  it  did  not  follow  that  it  made 
a  contract  void.  It  admitted  that  when  the 
statute  is  silent  and  contains  nothing  from 
which  the  contrary  can  .be  properly  infer- 
red, a  contract  in  contravention  of  it  is 
void.  Conceding  this  general  rule,  the  court 
said  that  "the  mere  imposition  of  a  penalty 
does  not  itself,,  in  every  case,  necessarily 
imply  an  intention  by  the  Le^slature  that 
every  such  contract  in  contravention  of  the 
statute  should  be  void  in  the  sense  that  it  is 
not  to  be  enforced  in  a  court."  The  court 
allowed  a  recovery.  I  mention  as  a  case 
along  this  line  Middleton  v.  Arnolds,  13 
Grat  489,  holding  that  bonds  given  for  land 
sold  under  pretense  title  can  be  collected  by 
law.  The  statute  prohibited  sale  of  pre- 
tense title  and  imposed  a  penalty. 

I  draw  a  marked  line  of  demarcation  be- 
tween those  cases  and  our  case.  The  stat- 
utes which  they  passed  upon  did  not  so  deep- 
ly and  vitally  concern  the  public  weal,  pure 
official  conduct  protection  against  bribery  of 
school  officers,  bribery  of  public  officials,  mis- 
use and  waste  of  public  money,  as  does  the 
section  of  the  Code  governing  this  case.  The 
old  case  of  Wilson  v.  Spencer,  1  Rand.  76, 
10  Am.  Dec.  491,  lays  down  the  true  rule  in 
auch  a  case  as  this  in  holding  that  neither  a 
court  of  equity  nor  law  will  enforce  a  con- 
tract In  violation  of  laws  "enacted  for  the 
public  good."  "A  contract  in  violation  of  a 
law  which  seeks  only  collection  of  revenue 
is  not  void.  It  is  otherwise  when  the  design 
of  the  lawmaking  power  is  to  protect  the  pub- 
lic from  fraud  in  the  contract  or  for  the  pro- 
motion of  some  object  of  public  policy.'* 
Banks  v.  McCosker,  82  Md.  518;  84  Atl.  539, 
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61  Am.  St  Rep.  478.  It  may  be  that  the  dis- 
tinction la  not  sound,  and  also  that  contracts 
against  laws  made  only  to  protect  revenue 
are  void.  Story  on  Contr.  (5th  Ed.)  §  758. 
Many  cases,  however,  make  the  distinction. 
2  Mechem  on  Sales,  §§  1045,  104C;  Benj.  on 
Sales  (7th  Ed.,  by  Bennett)  §  531;  Hammon, 
Contracts,  p.  839.  The  Supreme  Court  has 
twice  said  that  If  the  statute  prohibits  and 
penalizes  an  act,  and  Is  silent  as  to  whether 
the  contract  Is  void,  and  contains  nothing 
from  which  the  contrary  may  be  Inferred,  a 
contract  In  contravention  of  It  Is  void.  Har- 
ris V.  Runnels,  12  How.  79,  13  L.  Ed.  901; 
Miller  V.  Ammon,  145  U.  S.  421,  12  Sup.  Ct 
884,  36  L.  Ed.  759.  Tested  by  these  cases 
this  contract  Is  void. 

It  Is  mentioned,  but  not  urged  in  argument, 
that  Poling,  who  as  agent  made  the  contract, 
was  a  member  of  a  board  of  education  of 
another  district.  The  statute  makes  no  such 
exception.  It  prohibits  all  school  officers 
from  acting  as  agents  or  being  Interested  in 
sales  to  schools.  True,  we  see  that,  if  he 
were  one  of  the  board  of  the  district  buying, 
it  would  be  a  plainer  wrong  against  law; 
but,  though  of  another  district,  he  might  col- 
lude with  other  school  officers.  He  might 
have,  from  his  office,  undue  Influence  In  sell- 
ing articles  not  needed,  or  for  excessive  price, 
to  other  dlfftrlcts.  As  a  school  officer  he 
should  do  no  act  to  the  harm  of  any  district, 
nor  be  induced  to  do  so  by  self-interest. 

It  Is  merely  suggested  that  the  plea  should 
set  out  that  the  district  was  prejudiced,  and 
offer  to  return  the  goods  sold.  If  the  statute 
makes  the  sale  void,  it  does  not  matter 
whether  the  district  was  prejudiced,  as  au- 
thority cited  above  from  Cyc.  shows.  The 
law  Implies  prejudice.  Offer  to  return  goods 
is  not  a  condition  precedent  to  this  defense. 
Xo  law  is  cited  to  support  this  suggestion. 

It  is  suggested  that  the  plea  should  be  un- 
der Code  1899,  c.  126,  $  6.  It  is  simply  a  plea 
of  Illegality  of  the  contract,  not  of  fraud  in 
its  procurement,  or  breach  of  warrahty,  or 
failure  of  consideration.  The  statutory  pro- 
vision above  quoted  was  made  to  execute 
section  9,  art.  12,  of  the  Constitution,  read- 
ing thus:  "No  person  connected  with  the 
free  school  system  of  the  state,  or  with  any 
educational  institution  of  any  name  or  grade 
under  the  state  control,  shall  be  Interested 
in  the  sale,  proceeds  or  profits  of  any  book  or 
other  thing  used,  or  to*  be  used  therein,  under 
such  penalties  as  may  be  prescribed  by  law: 
provided,  that  nothing  herein  shall  be  con- 
strued to  apply  to  any  work  written,  or  thing 
invented,  by  such  person.*'  This  seems 
broader  than  the  statute^  words.  It  Is  very 
comprehensive  and  sweeping  in  words  and 
purpose,  and  the  statute  words  should,  in 
view  of  that  section  of  the  Constitution,  be 
given  broad  remedial  meaning.  But  the  Con- 
stitution itself  would  make  this  contract  void. 
It  would  apply  to  the  party  making  this  con- 
tract, though  he  was  not  an  officer  of  the  dis- 
trict buying  the  articles,  because  of  the  words 


'^o  person  connected  with  the  free  school 

system." 

Objection  Is  made  to  the  affidavit  to  the 
plea.  Where  Is  the  law  that  requires  such  a 
plea  to  be  sworn?    None  Is  cited. 

Judgment  affirmed. 


(56  w.  va.  2e») 

REASE  V.  KITTLE  et  aL 

(Supreme  Court  of  Appeals  of  West  Vhrginla. 

Nov.  22,  1904.) 

VENDOR  AND  PUBGHASEB— CONTBACT  TO  SELL— 

REVOCATION— ASSIGNMENT   OV   BIOHTS— 

TITLE  ACQUIBED. 

1.  A  contract  in  writing,  by  which  one  party 
for  a  valuable  consideration  agrees  to  self  and 
convey  to  the  other  a  tract  of  land  for  a  specifi- 
ed price  within  a  certain  time  thereafter,  the 
whole  amount  of  the  purchase  money  to  be  paid 
in  cash  within  such  time,  and,  on  failure  to  take 
and  pay  for  the  land  within  the  time  stipulat- 
ed, the  contract  to  be  void,  is  a  continuing  of- 
fer to  sell,  and  not  revocable  within  the  time 
limited. 

2.  Before  payment  or  tender  of  the  purchase 
money  within  the  time  stipulated,  such  con- 
tract does  not  vest  in  the  person  to  whom  the 
offer  of  sale  is  made  any  title  to  the  land,  ei- 
ther legal  or  equitable,  and  his  assignment  of 
his  rights  under  the  contract  passes  no  title 
to  the  assignee. 

3.  When  such  offer  Is  made  to  a  particular 
person,  and  not  to  the  party  and  his  assigns. 
It  can  be  accepted  and  enforced  by  him  alone, 
and  an  assignment  thereof  to  a  third  party  be- 
stows no  right  upon  the  assignee  to  convert  the 
offer  into  a  contract  of  sale  by  tender  or  pay- 
ment of  the  purchase  money. 

4.  Verbal  acceptance  of  such  contract,  without 
payment  or  tender  of  the  purchase  money,  with- 
in the  time  limited,  is  not  sufficient  to  convert 
the  offer  into  a  contract  of  sale. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Barbour  Coun- 
ty; John  Homer  Holt,  Judge. 

Action  by  F.  P.  Rease  against  C.  B.  Kittle 
and  others.  Decree  for  plaintiff,  and  de- 
fendant O.  C.  Womelsdorf  appeals.  Re- 
versed. 

W.  B.  Maxwell,  for  appellant  J.  B.  Ware 
and  Fred  O.  Blue,  for  appellee. 

POFFENBARQER,  P.  The  principal  in- 
quiry in  this  case  is  whether  a  continuing^ 
offer  in  writing  under  seal  to  sell  land,  ir- 
revocable because  based  upon  a  valuable 
consideration  and  made  to  a  particular  per- 
son, vests  in  that  person  an  equitable  title 
to  the  land,  which  he  can  convey  to  a  third 
person,  or  is  capable  of  assignment  to  such 
third  person. 

C.  B.  Kittle  executed  and  delivered  to  J. 
E.  Howell  such  a  contract,  which  reads  as 
follows,  omitting  formal  parts  and  descrip- 
tion of  the  land:  "That  the  aforesaid  C.  B. 
Kittle  has  this  day  agreed  to  give  the  afore- 
said J.  E.  Howell  an  option  on  a  certain 
tract  of  land,  hereinafter  described  and 
bounded,  containing  50  acres,  for  the  sum  of 
$47.50  per  acre,  of  which  $1  cash  in  hand  l9 
paid,  the  receipt  of  which  is  hereby  ac- 
knowledged.    Now,   if  the  aforesaid  J.  BL 
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Howell  pays  the  aforesaid  0.  B.  Kittle  the 
aforesaid  sum  of  money  before  the  expira- 
tion of  five  years  from  this  date,  the  afore- 
said O.  B.  Kittle  binds  himself  to  make  the 
aforesaid  J.  B.  Howell  a  general  warranty 
deed  for  the  aforesaid  tract  of  land  herein- 
after described.  And  it  is  further  agreed 
that,  in  case  the  aforesaid  J.  B.  Howell  fail 
to  pay  the  aforesaid  G.  B.  Kittle  the  afore- 
said sum  of  money  before  the  expiration  of 
five  years  from  this  date,  then  this  contract 
is  to  be  void." 

Before  the  expiration  of  the  time  limit 
fixed  by  this  paper,  Kittle  conveyed  the  land 
to  O.  O.  Womelsdorf  by  deed  dated  Septem- 
ber 2,  1899,  reciting  a  cash  consideration  of 
$1,000.  On  the  12th  day  of  February,  1900, 
Howell  executed  and  delivered  to  F.  P. 
Rease  a  paper  purporting  to  assign  all  his 
right  to  purchase  said  land,  and  all  rights 
pertaining  to  said  option,  and  further  stipu- 
lating that,  whenever  Howell  should  settle 
with  Kittle,  the  amount  due  Kittle,  about 
$90,  should  be  paid  Howell  by  Rease.  On 
or  about  the  16th  of  November,  1900,  Rease 
sent  his  agent  to  Kittle  to  close  the  option 
and  pay  the  purchase  price  of  the  land;  but 
the  latter  refused  to  accept  the  money  or  to 
make  a  deed,  and  Rease  caused  a  written 
notice  of  his  claim  under  the  assignment 
f  romi  Howell,  his  own  acceptance  of  the  op- 
tion according  to  its  terms,  and  his  readi- 
ness and  willingness  to  make  payment  of 
the  purchase  money,  to  be  served  on  Kittle 
on  the  16th  day  of  November,  1900.  Imme- 
diately afterwards  Rease  brought  this  suit 
in  equity  to  compel  specific  performance  of 
the  alleged  contract,  making  Kittle,  Wom- 
elsdorf, Howell,  and  certain  creditors  of 
Kittle  defendants,  and  the  court  granted  the 
relief  prayed  for. 

Some  other  features  of  the  case,  based 
upon  facts  not  yet  stated,  will  be  noticed 
later  on,  as  upon  mature  consideration  they 
are  considered  insufilcient  to  change  the 
case  as  stated.  They  are  postponed  to  avoid 
possibility  of  confusion  in  the  discussion  of 
the  main  question,  which  is  one  of  great 
importance  in  this  'state,  where  so  much 
valuable  property  is  constantly  changing 
hands  under  instruments  similar  in  charac- 
ter and  form  to  the  one  above  described. 

That  this  contract,  if  such  it  may  be 
termed,  without  acceptance  in  the  manner 
therein  prescribed,  namely,  payment  of  the 
whole  amount  of  purchase  money  within  the 
time  limited,  for  it  expressly  says  that,  if 
full  payment  Is  not  made  within  that  time, 
it  shall  be  void,  is  a  unilateral  contract, 
binding  only  one  party,  and  giving  him  no 
right  of  action  In  any  event  against  the  oth- 
er party,  seems  to  admit  of  no  doubt.  It 
is  a  mere  offer  on  the  part  of  Kittle  to  sell 
at  a  certain  price  at  any  time  within  five 
years,  and  it  does  not  bind  him  to  convey, 
except  upon  payment  of  the  entire  purchase 
money.  It  contains  no  covenant  on  the  part 
of  Howell  to  take  the  land  within  the  period 


of  five  years,  or  at  any  other  time.  His  fail- 
ure to  do  so  gives  no  right  of  action  for 
damages,  nor  can  the  contract  be  enforced 
against  him  In  equity.  It  Is  well  settled  that 
ordinarily  a  court  of  equity  will  not  compel 
specific  performance  of  a  contract  when  the 
agreement  is  of  such  nature  that  an  action 
at  law  will  not  lie  for  damages  for  a  breach 
of  it    5  Vern.  Abr.  537. 

There  are  some  exceptions  to  this  rule  In 
favor  of  contracts  peculiar  in  their  nature. 
Where  the  option  is  founded  upon  a  valu- 
able consideration,  the  holder  of  it  may  com- 
pel performance  of  the  offer,  although  there 
is  no  covenant  on  his  part  to  take  and  pay 
for  the  property.  Illustrations  of  this  are 
found  where  a  lease  is  taken  which  contains 
a  stipulation  providing  that  at  any  time  dur- 
ing the  lease,  or  at  its  expiiation,  the  lessee 
shall  have  the  right  to  purchase  the  property 
at  a  price  named.  By  this  he  is  .not  boimd 
to  purchase,  and  only  has  the  privilege  of 
doing  so;  but  he  may  enforce  specific  per- 
formance of  it  by  the  lessor.  And  a  pur- 
chaser of  the  land  so  leased  must  take 
notice  of  this  right  of  purchase  in  the  op- 
tionee, for  his  possession  is  sufilclent  notice 
to  put  a  stranger  upon  inquiry,  and  he  is 
held  to  have  knowledge  of  all  rights  on  the 
part  of  the  tenant  which  reasonable  inquiry 
would  have  disclosed.  Kerr  v.  Day,  14  Pa. 
112,  53  Am.  Dec.  526,  citing  numerous  Eng- 
lish and  American  cases.  ''It  is  now  well 
settled  that  an  optional  agreement  to  con- 
vey or  renew  a  lease,  without  any  covenant 
or  obligation  to  purchase  or  accept,  and  with- 
out any  mutuality  of  remedy,  will  be  en- 
forced in  equity,  if  made  upon  proper  con- 
sideration, or  forms  part  of  a  lease  or  other 
contract  between  the  parties  that  may  be 
the  true  consideration  for  It"  Hawralty  v. 
Warren,  18^  N.  J.  Eq.  124,  90  Am.  Dec.  613; 
Backhouse  V  Mohun,  3  Swanst  434;  Seton 
v.  Slade,  7  Ves.  265;  Fowle  v.  Freeman,  9 
Yes.  351;  Western  y.  Russell,  3  Yes.  &  B. 
192;  Aormand  v.  Anderson,  2  Ball  &  B. 
350;  Olason  v.  Bailey,  14  Johns.  484;  Street 
Railway  Co.  v.  Spencer,  156  Pa.  85,  27  Atl. 
lis,  36  Am.  St  Rep.  22;  House  v.  Jackson,  24 
Or.  89,  32  Pac.  1027;  Souffrain  v.  McDonald, 
27  Ind.  269;  Stansbury  v.  Fringer  (Md.)  11 
QUI  &  J.  149;  Maughlin  ▼.  Perry,  35  Md. 
353. 

This  apparent  exception  to  the  rule  har- 
monizes with  other  principles  of  the  law 
concerning  rights  founded  upon  considera- 
tion. Thus  a  license  coupled  with  an  inter- 
est is  irrevocable,  while  one  unconnected 
with  any  interest  on  the  part  of  the  licensee 
is  always  revocable.  An  agency  coupled 
with  an  interest  is  also  irrevocable,  but  If 
the  agent  has  no  interest  in  the  business 
his  powers  may  be  cut  off  at  any  time.  A 
man  may  be  willing  to  take  a  lease  with  the 
privilege  of  the  purchase  of  the  property  or 
a  renewal  of  the  lease,  but  unwilling  to  ac- 
cept it  in  any  other  way.  The  option  of 
purcliase  inserted  in  the  lease  is  the  induce- 
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ment  to  the  contract  on  both  sides.  Without 
It  the  owner  is  unable  to  procure  a  contract 
of  leasei  and  but  for  it  the  lessee  would  not 
take  the  property.  His  purpose  may  be  to 
build  up  a  mercantile  or  other  kind  of  busi- 
ness, with  a  view^  to  permanent  location  If 
he  succeeds,  and  with  the  intention  to  pur- 
chase if  he  does  succeed,  and  the  wish  to  be 
free  to  abandon  the  property  at  the  end  of 
his  term  if  his  experiment  should  prove  to 
be  unsuccessfuL  It  is  a  partially  executed 
contract  so  far  as  he  is  concerned,  for  by 
taking  the  lease  he  has  paid  for  that  right 
of  purchase,  and,  having  secured  It,  may  ex- 
ercise it  or  abandon  it  at  his  pleasure. 

In  Stansbury  v.  Fringer,  11  Gill  &  J.  149, 
the  court  say:  "When  a  contract  consists  of 
several  distinct  and  separate  stipulations  on 
one  side,  and  a  legal  consideration  is  stated 
on  the  other,  it  must  be  considered  that  the 
entire  contract  was  in  the  contemplation  of 
the  parties  in  each  particular  stipulation, 
and  formed  one  of  the  inducements  there- 
for; and  no  one  stipulation  can  be  supposed 
to  result  from  or  compensate  for  the  con- 
sideration, or  any  portion  of  it,  exclusive  of 
other  stipulations,  unless  the  parties  liave 
expressly  so  declared.*' 

In  Benedict  v.  Lynch,  1  Johns.  Oh.  870,  7 
Am.  Dec.  484,  Ghancellor  Kent  said:  "It 
has  been  ruled  In  several  cases  (Armlger  v. 
Clarke,  Bunb.  Ill;  Bromley  v.  Jeffries,  2 
Vem.  415)  that  a  bill  for  specific  perform- 
ance will  not  be  sustained,  if  the  remedy  be 
not  mutual,  or  where  one  party  only  is 
bound  by  the  agreement  This  doctrine  re- 
ceived a  very  clear  illustration  and  an  ex- 
plicit sanction  in  a  late  decision  by  Lord 
Redesdale.  Lawrenson  v.  Butler,  1  Schoale 
ft  Lefroy,  13.  Though  there  are  other  cases 
in  which  an  agreement  has  not  been  deemed 
within  the  statute  of  frauds,  and  specific 
performance  has  been  decreed^'^'when  the 
contract  was  signed  only  by  the  party 
sought  to  be  charged  (Seton  v.  Slade,  7  Yes. 
265;  Fowle  v.  Freeman,  9  Ves.  851),  yet  the 
contrary  opinion  appears,  from  the  most  re- 
cent decisions,  to  be  now  prevailing  (Cham- 
pion ▼.  Plummer,  6  Esp.  N.  P.  240;  Huddles- 
ton  V.  Briscoe,  11  Ves.  592)." 

The  peculiarity  of  contracts  of  this  class, 
which  makes  them  anomalous  and  some- 
times difficult  to  construe,  is  the  want  of 
mutuality  of  remedy.  The  distinction,  how- 
ever, between  want  of  mutuality  of  remedy 
and  lack  of  mutuality  in  the  contract  must 
not  be  overlooked.  The  privilege  of  pur- 
chase is  bought  and  paid  for.  The  contract 
of  purchase  of  the  privilege,  the  option,  not 
the  contract  of  purchase  of  the  land,  is  fully 
performed  by  the  optionee.  It  is  executed 
on  his  side,  and  needs  no  remedy  for  its 
enforcement  It  is  executory  and  unper- 
formed on  the  other  side,  and  may  be  en- 
forced. Here,  again,  it  is  to  be  observed, 
in  cases  of  this  kind,  the  court  does  not, 
strictly  speaking,  enforce  the  option.  What 
ft  reaUy  enforces  performance  of  la  a  con- 


tract of  sale  that  grows  out  of  the  option, 
and  to  which  the  plaintiff  has  been  able  to 
bind  the  defendant  by  reason  of  the  option. 
The  defendant  has  made  an  otter,  which  he 
cannot  withdraw.  The  plaintiff  accepts  it 
by  tender  of  the  money.  This  makes  a  com- 
plete contract  of  sale,  enforceable  in  equity. 
The  defendant  needs  no  remedy  against  the 
plaintiff,  because  the  offer  is  so  drawn  that 
the  latter  must  perform  or  tender  perform- 
ance of  every  duty  to  be  performed  by  him 
in  the  premises,  before  any  contract  of  sale 
Is  effected.  It  comes  to  life  by  full  ante- 
cedent performance  of  all  requirements  on 
the  part  of  the  plaintiff.  This  vests  in  him 
an  equitable  title.  The  defendant  then,  and 
not  until  then,  becomes  a  trustee,  holding 
the  legal  title  for  the  use  of  the  plaintiff. 
Equity  is  without  power  to  give  any  aid  un- 
til the  parties  are  in  this  situation.  So  it 
is  the  contract  of  sale,  growing  out  of  the 
option,  that  is  enforceable  In  equity. 

Some  decisions  of  reputable  coin'ts  hold 
contracts  like  the  one  under  consideration 
to  be  of  the  same  class.  Thus,  Ross  v. 
Parks,  93  Ala.  153,  8  South.  368,  11  L.  R.  A. 
148,  30  Am.  St  Rep.  47,  decides  that  "a 
writing  signed  by  the  owner  of  a  tract  of 
land,  promising  to  sell  and  convey  to  an- 
other on  payment  of  a  specified  sum  by  a 
named  day,  and^  reciting  the  payment  of  a 
nominal  sum  as  its  consideration,  is  a  valid 
contract,  though  not  signed  by  the  other 
party,  and  a  court  of  equity  will  enforce  it, 
at  his  instance,  not  only  against  the  owner 
of  the  land,  but  also  against  a  subsequent 
purchaser  from  him  with  notice;  nor  is  it 
necessary  to  the  maintenance  of  such  bill 
that  the  complainant  should  be  in  posses- 
sion of  the  land."  That  contract  concluded 
with  this  clause:  **We  acknowledge  the 
receipt  of  50  cents  on  this  contract,  as  an 
advance  payment  thereon;  and,  should  the 
balance  herein  agreed  to  be  paid  at  the 
[time]  agreed  on,  we  hereby  agree  to  ac- 
cept said  advance  payment  as  a  considera- 
tion for  the  cancellation  and  annulment  of 
this  contract,  and  said  contract  shall  be  so 
treated  and  held  for  naught"  Johnston  v. 
Trippe  (C.  G.)  33  Fed.  530,  enforces  a  sim- 
ilar contract  It  gave  the  period  of  one 
year  in  which  to  purchase  at  the  price  of 
$1,000,  $50  was  paid  on  it,  and  it  provided 
that,  if  the  balance  should  not  be  within  the 
year,  the  contract,  which  the  parties  termed 
an  "option  bond,"  should  be  null  and  void. 
In  these  two  cases  the  agreements  were 
termed  unilateral  contracts,  because  there 
was  a  remedy  on  one  side  only.  But  there 
was  no  want  of  mutuality  in  the  contract 
for  the  privilege  of  purchase.  That  was 
paid  for  Just  as  in  the  case  of  a  lease  with 
privilege  to  purchase.  In  the  first  of  these 
two  cases,  the  consideration  was  only  50 
cents;  but  it  was  held  to  be  sufiScient  for 
the  privilege.  In  the  other,  it  was  $50;  and 
the  contract  said  that  it  should  be  forfeited 
in  case  of  failure  to  complete.    In  both  of 


W.  Va.) 


REASE  ▼.  KITTLB. 


153 


tbe  cams  the  conslderatioii  might  be  said  to 
have  been  inadequate,  because  the  00  cents 
in  one  was  merely  nominal,  and  it  appears 
that  in  the  other  case  the  optionee  was  of- 
fered $1,500  for  his  land  before  the  expira- 
tion of  the  year  in  which  the.  optionor  had 
the  right  to  take  it  at  $1,000. 

A  peculiarity  of  these  two  contracts  is  that 
In  no  event  could  the  optionor  have  any 
remedy  against  the  optionee.  He  could  not 
sue  within  the  time  limited  for  performance, 
for  all  that  time  was  accorded  to  the  op- 
tionee in  which  to  perform  or  not  as  he 
might  elect.  The  contract  provided  that, 
upon  the  expiration  of  that  time,  it  should 
be  null  and  void,,  so  that  neither  party  could 
then  have  any  remedy  against  the  other. 
That  is  one  of  the  peculiarities  of  the  con- 
tract in  this  case.  There  was  no  time  when 
Kittle  could  sue  Howell.  He  could  not  sue 
within  the  five  years,  nor  after  the  expira- 
tion of  that  period.  However,  there  is  mu- 
tuality in  the  contract,  for  a  consideration 
has  been  paid,  although  it  is  insignificant 
in  amount  In  Guyer  v.  Warren,  175  111. 
328,  51  N.  B.  580,  upon  a  contract  somewhat 
similar,  in  which  the  consideration  was  $1, 
for  the  privilege  of  purchase  within  about  a 
year,  with  a  stipulation  that,  by  the  payment 
of  $50  on  or  before  the  expiration  of  that 
time,  it  should  be  extended  for  another 
-year,  which  sum  was  paid,  and  the  option 
tfauB  kept  alive,  the  court  said  the  rule  re- 
quiring mutuality  had  no  application  to  an 
option  contract  like  the  one  here  under  con- 
sideration. **There  is  here  an  optional  sale 
upon  a  fair  consideration.  The  considera- 
tion named  in  the  written  agreement  is  $1. 
As  the  parties  agree  to  sell  an  option  to  buy 
for  the  sum  of  $1,  there  is  no  reason  why 
such  an  expression  of  consideration  Is  not  an 
adequate  one."  No  reference  is  made  to  the 
cash  payment  of  $50  for  the  extension  of 
time. 

A  case  involving  a  question  somewhat 
similar  to  the  case  last  above  mentioned  is 
Liowther  Oil  Co.  v.  Guffey,  52  W.  Va.  88»  43 
8.  £3.  101,  in  which  an  oil  lease  was  given 
upon  a  recited  consideration  of  $1,  providing 
that,  in  the  event  of  failure  to  complete  a 
well  within  two  years,  the  grant  should 
become  void,  unless  kept  alive  by  the  pay- 
ment of  an  annual  rent.  Judge  Dent,  speak- 
ing for  the  court,  said:  "While  one  dollar 
18  a  small  considerati<m,  yet  it  is  a  valuable 
consideration,  tfhd  the  court  cannot  say  that 
it  was  inadequate  under  the  circumstances, 
as  the  lessors  did  not  consider  it  so.  It  was 
only  intended  to  hold  the  grant  for  two 
years,  and  after  that  time  a  further  consid- 
eration to  prevent  forfeiture  was  provided. 
During  the  two  years  the  lessors  did  not  ob- 
ject to  the  inadequacy  of  the  consideration, 
and  it  is  too  late  to  do  so  now.**  For  this  he 
cites  certain  similar  cases,  as  will  be  seen 
by  reference  to  the  opinion. 

Courts  of  law,  as  a  rule^  Will  not  enter 
upon  any  inquiry  as  to  the  adequacy  of  a 


conslderatiOD»  in  a  contract  They  presume 
this  to  have  been  determined  by  the  parties 
to  the  contract,  if  they  are  capable  of  con- 
tracting. Duffy  V.  Shockey  (Ind.)  71  Am. 
Dec.  348;  Bell  v.  Hewitt,  24  Ind.  282;  Hind 
V.  Holdship  (Pa.)  26  Am.  Dec.  107;  Wool- 
folk  V.  Blount  (Tenn.)  9  Am.  Dec.  786.  "A 
different  rule  would  in  every  case  impose 
upon  the  court  the  necessity  of  inquiring 
into  and  of  determining  the  value  of  the 
property  received  by  the  party  giving  the 
promise.  Such  a  course  is  obviously  im- 
practicable. In  all  cases,  therefore,  where 
the  assumption  or  undertaking  is  founded 
upon  the  sale  or  exchange  of  merchandise 
or  property,  or  upon  other  than  a  money  con- 
sideration, and  the  promise  had  been  delib- 
erately made,  the  law  looks  no  further  than 
to  see  that  the  obligation  rests  upon  a  con- 
sideration; that  is,  one  recognized  as  legal 
and  of  some  value.  But  the  reason  of  the 
rule  ceases,  and  hence  the  rule  ceases,  when 
applied  to  contracts  to  pay  money  and 
founded  solely  upon  a  money  consideration.*' 
Shepard  v.  Rhodes,  7  B.  I.  470,  84  Am.  Dec. 
573.  After  noting  some  apparent  exceptions 
to  this  rule,  the  court  proceeds  as  fol- 
lows: "Aside  from  these  and  some  other 
exceptions,  at  common  law  a  contract  for 
the  exchange  of  unequal  sums  of  money  at 
the  same  time^  or  at  different  times,  when 
the  element  of  time  is  no  equivalent,  is  not 
binding,  and  in  such  cases  courts  may  and 
do  inquire  into  the  equality  of  the  contract; 
for  its  subject-matter,  upon  both  sides,  has 
not  only  a  fixed  value,  but  is  itself  the  stand- 
ard of  all  values;  and  so  for  the  difference 
of  value  there  is  no  consideration."  Courts 
of  equity,  however,  will  refuse  to  enforce 
the  specific  performance  of  contracts  because 
of  inadequacy  of  the  consideration,  for  the 
exercise  of  the  power  to  compel  specific  per- 
formance rests  in  the  sound  discretion  of 
the  court;  but  in  the  case  of  a  contract  for 
the  sale  of  land  the  inadequacy,  to  stay  the 
hand  of  the  court,  must  be  so  gross  as  to 
be  evidence  of  fraud.  Seymour  v.  Delancy 
(N.  Y.)  3  Cow.  445,  15  Am.  Dec.  270.  A  note 
to  this  case,  in  15  Am.  Dec.,  citing  a  large 
number  of  authorities,  says  that  the  rule  as 
settled  by  Lord  Eldon  and  Sir  William  Grant 
is  "that  'inadequacy  of  consideration  is  no 
ground  for  refusing  to  enforce  a  contract 
specifically,  unless  it  Is  so  gross  as  to  amount 
to  conclusive,  or  at  least  satisfactory,  evi- 
dence of  fraud,  or  unless  accompanied  by 
other  circumstances  going  to  show  fraud.'* 
Whether,  under  this  rule,  a  court  ought  to 
refuse  specific  performance  of  an  optional 
contract  of  sale  for  five  years,  based  upon  a 
consideration  of  $1,  by  which  a  man  deprives 
himself  of  the  power  to  dispose  of  his  land 
for  so  long  a  time,  is  a  question  we  are  not 
called  upon  to  decide,  for  the  reason  that 
another  principle  of  law,  applicable  to  con- 
tracts of  this  kind,  effectually  precludes  the 
granting  of  the  relief  sought 
A  contract  of  this  kind  is  in  no  sense  a  sale 
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of  the  land,  and  vesta  no  equitable  title  in 
the  optionee.  It  amonnts  at  the  moat  to  an 
Irrerocable  privilege  of  purchase.  It  ia  un- 
like an  accepted  offer  of  sale,  which  con- 
stitutes a  contract  of  sale,  giving  mutuality 
of  remedy  to  both  parties,  by  which  either 
may  enforce  the  specific  performance  of  it. 
"An  option  contract  to  purchase  is  but  a 
continuing  olfer  to  sell,  and  conveys  no  in- 
terest in  the  property."  Caldwell  v.  Frazier 
(Kan.)  68  Pac.  1076.  This  was  the  case  of  a 
lease  with  an  option  of  purchase,  which,  as 
above  shown,  is  in  all  respects  similar  to  the 
contract  involved  iiere.  Between  the  offer 
and  acceptance,  the  improvements  on  the 
property  were  destroyed  by  fire,  and  the 
plaintiff  sought  performance  of  the  contract, 
with  the  improvements  restored,  or  with  an 
abatement  in  price  equal  to  the  value  of  the 
lost -improvements.  The  court  held  that  he 
had  no  interest  In  the  property  at  the  time 
of  the  fire,  and,  having  accepted  the  con- 
tract after  the  loss,  he  must  pay  the  full 
price.  Upon  a  similar  contract  in  Gilbert 
V.  Port,  28  Ohio  St  276,  the  court  held  that 
the  optionee  had  no  title  to  the  land.  There 
was  a  loss  by  fire  of  property  on  the  prem- 
ises covered  by  insurance.  After  the  loss,  the 
optionee  made  his  election  to  take  the  prop- 
erty, and  endeavored  to  hold  the  insurance 
money,  but  was  not  permitted  to  do  so.  A 
similar  case  is  that  of  Edwards  v.  Vest,  7 
Oh.  Div.  858.  The  court  held  as  follows: 
''Under  the  terms  of  a  lease  the  landlord 
covenanted  to  insure,  and  the  tenant  had 
the  option  to  purchase  for  a  fixed  sum.  Be- 
fore the  time  for  exercising  the  option,  the 
buildings  demised  were  burnt,  and  the  land- 
lord received  the  insurance  money.  The  ten- 
ant then  exercised  his  option  to  purchase, 
and  claimed  the  insurance  money  as  part  of 
his  purchase.  Held,  that  under  the  circum- 
stances the  tenant  had  no  claim  to  the  in- 
surance money." 

Although  based  upon  a  consideration,  it  la 
but  an  offer,  a 'privilege  extended,  differing 
from  an  ordinary  offer  only,  in  this:  that  it 
is  not  revocable,  because  based  upon  a  valua- 
ble consideration.  An  assignment  of  it, 
therefore,  passes  no  interest  in  the  property 
to  which  it  relates.  Hence  Howell's  assign- 
ment to  Rease  could  carry  notlilng  except 
the  continuing  offer  of  purchase.  That  he 
had  no  right  to  pass  to  another.  The  offer 
was  limited  to  him.  It  was  not  made  to  the 
world  at  large,  nor  does  the  contract  say  it 
was  made  to  J.  EL  Howell  and  his  assigns. 
Whether,  if  it  did,  he  might  turn  it  over  to 
another,  there  is  no  occasion  to  say.  The 
offer  is  personal  to  him.  As  this  is  coal  land, 
it  may  be  said  that  it  is  Immaterial  to  whom 
the  sale  is  made^  and  that  the  reasons  for 
limiting  an  offer  to  sell  to  a  particular  per- 
son in  the  case  of  property  near,  or  adjacent 
to,  a  man's  residence,  or  to  the  residence  of 
a  relative,  a  friend*  or  a  neighbor,  do  not 
apply.    But  there  is  no  rule  countenancing 


any  such  exception*  The  authorities  say 
that  an  offer  made  to  a  particular  person  can 
be  turned  into  a  contract  by  him  alone. 
"When  an  offer  is  made  to  a  particular  per- 
son, it  can  be  accepted  by  him  alone,  and 
is  not  assignable  to  another."  9  Cyc.  255. 
In  Newton  v.  Newton,  11  R.  I.  300,  23  Am. 
Rep.  476,  the  court  held  as  follows:  "De- 
fendant gave  J.  S.  a  bond  conditioned  that 
J.  S.  might,  at  his  own  option,  within  a 
certain  time,  purchase  certain  real  estate 
belonging  to  defendant  upon  paying  a  sum 
named.  J.  S.  dying  before  the  expiration  of 
the  time  without  having  availed  himself  of 
the  option,  held,  that  the  option  was  neither 
a  chose  in  action  nor  a  transmissible  right 
of  property,  but  a  personal  privilege  in  J.  S., 
and  that  upon  his  death  the  bond  lapsed." 
This  accords  with  a  general  principle  of 
the  law  of  contracts.  "A  party  has  a  right 
to  select  and  determine  with  whom  he  will 
contract,  and  cannot  have  another  person 
thrust  upon  him  without  his  consent  It 
may  be  of  importance  to  him  who  performs 
the  contract  as  when  he  contracts  with  an- 
other to  paint  a  picture,  or  write  a  book,  or 
furnish  articles  of  a  particular  kind,  or 
when  he  relies  upon  the  character  or  quali- 
ties of  an  individual,  or  has,  as  In  this  case, 
reasons  why  he  does  not  wish  to  deal  with  a 
particular  party."  Boston  Ice  Co.  v.  Potter, 
123  Mass.  28,  25  Am.  Rep.  9.  The  nature  of 
that  contract  will  appear  from  the  headnote 
of  the  case,  which  reads  as  follows:  "A., 
who  had  purchased  ice  from  B.  imder  a  con- 
tract becoming  dissatisfied,  terminated  that 
contract  and  made  a  new  contract  for  Ice 
with  O.  B.  afterwards  bought  G.'s  business 
and  delivered  ice  to  A.,  who  had  no  notice 
or  knowledge  of  the  purchase  until  after 
the  ice  was  delivered  and  used.  Held,  that 
B.  could  not  recover  for  the  ice  from  A." 
In  Wilder  v.  Wheeler,  60  N.  H.  351,  the  de- 
fendant had,  in  consideration  of  |1  and 
an  annual  rent  of  $6,  granted  to  a  cotton 
factory  the  right  to  lay  down  an  aqueduct 
upon  his  land  and  draw  water  therefrom  for 
the  use  of  the  factory,  and  the  court  hdd 
that  he  did  not  thereby  have  an  assignable 
Interest  as  the  contract  used  no  words  of 
Inheritance,  and  It  could  not  be  Inferred  ttom 
the  language  of  the  whole  deed  that  there 
was  any  Intent  of  the  parties  that  the  right 
should  be  assignable.  The  company,  after 
making  the  connection  and  using  water  for 
a  long  time,  conveyed  its  buildings  to  a  third 
party,  who  subsequently  conveyed  to  the 
plaintiff.  In  Pearson' v.  Hartman,  100. Pa. 
84,  the  owner  of  a  lot  of  ground  conveyed  it 
to  trustees,  to  be  used  as  a  graveyard,  re- 
serving the  right  to  and  for  himself,  and 
every  member  of  his  family  or  other  off- 
spring, to  mark  off  within  the  lot  one  square 
perch  of  ground,  wherever  they  might  think 
proper,  for  their  own  and  separate  use,  for- 
ever, for  the  burial  of  the  dead;  and  the 
court  held  that  the  privilege  thua  reserved 
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was  personal  to  the  grantor  and  bis  Camily, 
and  was  Incapable  of  assignment  to  a  stnm- 


Rellance  is  placed  upon  an  alleged  pay- 
ment by  Howell  of  |90  to  Kittle  on  account 
of  the  purchase  money,  in  1806,  and  verbal 
acceptances  of  the  option  by  Howell  prior 
to  the  sale  to  Womelsdorf.  As  to  the  pay- 
ment, Howell  says  he  took  up  two  not^s  for 
him,  and  let  him  have  hay  enough  to  make 
the  total  of  900,  and  it  was  agreed  between 
them  that  this  sum  should  be  treated  as  part 
payment  for  the  land.  But  Howell  admits 
that  he  took  Kittle's  note  for  that  money, 
and,  haying  lost  the  note,  had  brought  an 
action  before  a  Justice  to  recover  said  sum 
of  $00,  which  was  still  pending  on  appeal 
at  the  time  his  deposition  was  taken.  He 
endeavors  to  explain  away  this  Inconsistency 
by  saying  Kittle  had  refused  to  admit  the 
credit  without  production  of  the  lost  note, 
and  that  the  suit  was  brought  to  establish 
the  right  to  credit  for  said  sum.  This,  again, 
is  inconsistent;  for  no  action  can  be  main- 
tained for  money  which  the  plaintiff  admits 
has  been  paid  to  the  defendant  on  account 
of  a  debt  or  contract,  unless  In  the  latter 
case  he  proceeds  upon  the  basis  of  a  rescis- 
sion. If  such  part  payment,  accepted  by  the 
optloner,  would  convert  the  contract  into  one 
of  sale,  this  evidence  cannot  be  regarded  as 
establishing  such  payment  Its  inconsisten- 
cies condenm  it.  Substantial  rights  cannot 
be  taken  away  in  such  manner.  If  Howell's 
conduct  does  not  overthrow  his  statements, 
it  weighs  fully  as  much  as  they  do,  and 
the  burden  Is  on  him. 

For  the  reasons  given,  the  decree  complain- 
ed of  must  be  reversed,  the  demurrer  sus- 
tidned,  the  bill  dismissed,  and  the  ai^elle^ 
must  pay  to  the  appellant  his  costs  about 
bis  defense  expended  in  the  court  below» 
as  well  as  his  costs  in  this  court 


(56  W.  VtL,  281) 

GILBERT   BROS.    &   GO.   t.   LAWRENCE 

BROS,  et  al. 

{Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  22,  1004.) 

BONA.  HDS  PUBCfHASEBS-^BUST  DEXD— GONSIO- 
EBATION  —  FRAUD— BESULTINO  TBUST— OBBD- 
ITOBS'    SUIT— PBOVING  LIEN. 

1.  Trustees  and  cestuis  que  trust  are,  in  this 
state,  always  treated  as  purchasers  for  value. 

2.  A  pre-existing  debt  is  of  itself  a  valuable 
consideration  for  a  deed  of  trust  executed  for 
its  security,  which  deed,  if  it  be  dulv  recorded, 
and  was  not  executed  with  a  fraudulent  intent, 
known  to  the  trustee  or  to  the  beneficiaries 
therein,  will  be  valid  against  all  prior  secret 
liens  and  equities,  and  all  subsequent  aliena- 
tions of  and  incumbrances  on  the  trust  property. 

8.  To  establish  a  resulting  trust  in  land  by 
parol,  the  evidence  must  be  full,  dear,  and  sat- 
isfactory. 

4.  C.  obtained  a  judgment  against  L.  and  oth- 
ers, whidi  became  a  lien  on  several  separate 
tracts  of  land  owned  by  L.  A  creditors'  suit 
was  brought  against  L.  and  others  to  enforce 
thoir  liens  against  some  of  said  tracts  of  land. 
There  was  a  reference,  and  the  notice  to  lien- 


holders  was  published  and  posted.  The  lands 
proceeded  against  were  sold,  and  the  proceeds 
of  the  sale  distributed  among  the  several  lien- 
holders  who  appeared  and  proved  their  liens. 
O.  did  not  present  or  prove  his  lien  in  that  suit. 
He  received  no  part  of  the  proceeds  of  the  sale 
made  therein.  Another  creditors'  suit  was 
brought  against  L.  and  others,  in  which  the 
other  lands,  not  proceeded  against  in  the  first 
suit,  were  sold.  Held,  that  the  failure  of  O.  to 
present  and  prove  his  lien  in  the  first  suit  does 
not  bar  him  irom  proving  and  having  it  allowed 
in  its  proper  order  in  the  second  suit. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Randolph 
County;   John  Homer  Holt,  Judge. 

Bill  by  Gilbert  Bros.  &  Co.  against  Law- 
rence Bros,  and  others.  Decree  for  plaintiff, 
and  Daniel  Cooper,  Sr.,  and  others  appeal. 
Reversed. 

Talbott  &  Hoover  and  Strader  &  Strader, 
for  appellants.  W.  B.  Maxwell,  A.  Jay  Val- 
entine, Harding  &  Harding,  Jones  ft  Helner, 
Cunningham  ft  Stallings,  and  Samuel  V. 
Woods,  for  appellees. 

MILLER,  J.  J.  N.  B.  Crim  on  the  22d 
day  of  May,  1890,  recovered  a  Judgment 
against  G.  W.  Gall,  Jr.,  Shelton  L.  Roger,  S. 
L. 'Lambert,  J.  H.  Lambert,  H.  C.  Lambert, 
and  N.  Pennington  for  the  sum  of  1576.20, 
with  Interest  thereon  from  Its  date,  and 
$17.60,  the  costs  thereof.  Crim  caused  an 
abstract  of  this  judgment  to  be  duly  dock- 
eted In  the  Judgment  docket  In  the  office  of 
the  clerk  of  the  county  court  of  Pendleton 
county  on  the  25th  day  of  January,  1801,  in 
the  names  of  all  of  said  parties  thereto,  both 
plaintiff  and  defendants.  On  the  19th  day 
of  October,  1802,  Homan  S.  Nelson  and  wife, 
by  their  deed  of  that  date,  conveyed  to  said 
J.  H.  Lambert  a  tract  of  land  containing  262 
acres,  situate  in  the  county  of  Pendleton, 
which  deed  was  duly  recorded  in  that  coun- 
ty on  the  14th  day  of  November,  1893.  By 
deed  bearing  date  on  the  9th  day  of  April, 
1895,  duly  recorded  In  said  county  on  the 
25th  day  of  May,  1895,  J.  H.  Lambert  and 
his  wife  conveyed  this  tract  of  land  to  R. 
B.  Lawrence,  G.  W.  Lawrence,  and  W.  C. 
Lawrence  Jointly  for  the  consideration  of 
$6,000  cash,  the  payment  of  which  Is  ac- 
knowledged In  the  deed.  The  last-named 
grantees,  by  their  deed  dated  May  4^  1806^ 
duly  recorded  in  the  county  last  aforesaid, 
on  the  14th  day  of  November,  1895,  conveyed 
said  land  to  Daniel  Cooper,  Sr.,  in  trust  to 
secure  the  payment  of  the  Joint  promissory 
note  of  R.  B.  Lawrence,  G.  W.  Lawrence, 
and  W.  C.  Lawrence  for  $1,045.88,  bearing 
even  date  with  the  trust  deed,  and  payable 
to  Daniel  Cooper,  Jr.,  one  day  after  its  date. 
By  their  second  deed  of  trust,  bearing  date 
on  the  0th  day  of  May,  1805,  duly  recorded 
In  Pendleton  county  on  the  Slat  day  of  May, 
1805,  said  R.  B.,  G.  W.,  and  W.  C.  Law- 
rence conveyed  this  land  to  one  Sol  W. 
Phares,  trustee,  to  secmre  to  R.  M.  Sutton 
ft  Co.  the  payment  of  $664,  in  monthly  in- 
stallments. On  the  28d  day  of  August, 
1805,  Gilbert  Bros,   ft  Co.,  appelleesp   com- 
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menced  their  suit  In  chancery  in  the  circuit 
court  of  Randolph  county,  and  at  the  SefH 
tember  rules,  thereafter,  filed  their  creditors' 
bill  against  R.  B.  Lawrence,  G.  W.  Law- 
rence, and  W.  C.  Lawrence,  partners  trad- 
ing as  Lawrence  Bros.,  and  also  against  cer- 
tain other  persons  and  firms  as  Judgment 
creditors  of  Lawrence  Bros.  At  August 
rules,  1903,  the  plalntlflfs  filed  in  the  cause 
an  amended  bill,  making  parties  defendant 
thereto  certain  other  Judgment  creditors  of 
Lawrence  Bros.,  and,  in  addition  to  the 
lands  specifically  mentioned  in  the  original 
bill,  alleged  the  ownership  of  the  262  acres 
in  fee  in  Lawrence  Bros.  By  their  deed 
bearing  date  on  the  24th  day  of  October, 
1896,  R.  B.  Lawrence,  6.  W.  Lawrence,  and 
W.  O.  Lawrence,  with  their  wives,  in  consid- 
eration of  $1,  conveyed  the  262  acres  of  land 
to  one  Bessie  L.  Teter,  n^e  Bessie  L.  Phares, 
who  was  the  ward  of  W.  C.  Lawrence, 
which  deed  was  also  placed  on  the  record. 
It  also  appears  from  the  record  that  the 
Kenneweg  Company,  a  corporation,  had  also 
Instituted  a  chancery  suit  and  filed  a  cred- 
itors' bill  against  Lawrence  Bros,  and  oth- 
ers in  the  circuit  court  of  Pendleton  county, 
which  suit  was  removed  to,  and  on  the  15th 
day  of  May,  1897,  docketed  in,  the  circuit 
court  of  Randolph  county,  wherein  it  was 
ordered  to  be  Joined,  proceeded  in,  and  heard 
with  the  cause  of  Gilbert  Bros.  About  this 
time  Bessie  L.  Teter,  n^e  Phares,  by  H.  C. 
Teter,  her  husband  and  next  friend,  filed  her 
petition  in  these  suits,  wherein  she,  among 
other  things,  alleges  that  by  the  last  will 
and  testament  of  her  mother  she  was  en- 
titled to  the  sum  of  $1,800;  thut  said  W. 
C.  Lawrence  was  duly  appointed,  qualified, 
and  acted  as  her  guardian;  that  as  such 
guardian  he  received  $1,800  of  her  money 
and  estate;  that  he  did  not  loan  out  said 
money,  taking  bond  with  good  security,  as 
he  should  have  done,  but  used  it  in  his  busi- 
ness, and  that  said  money  was  used  by  him 
to  pay  for  said  262  acres  of  land  conveyed 
to  himself,  R.  B.  Lawrence,  and  Q.  W.  Law- 
rence as  aforesaid,  and  afterwards  by  them 
conveyed  to  her  as  hereinbefore  stated;  that 
the  reason  said  land  was  conveyed  to  her 
by  them  was  and  is  that  her  money  was 
used  to  purchase  it,  and  that  said  Law- 
rences desired  to  reimburse  her.  She  fm> 
ther  alleges  that  her  guardian,  W.  G.  Law- 
rence, had  squandered  her  money;  that  her 
said  guardian  and  R.  B.  Lawrence,  bis  sure- 
ty, are  both  insolvent,  and  that  neither  of 
them  have  any  real  estate,  except  their  in- 
terest in  said  tract  of  land.  She  also  says 
that  she  is  entitled  to  hold  said  real  estate 
under  said  deed  to  her;  that  her  title  there- 
to is  superior  to  any  Judgment  obtained 
against  W.  O.  Lawrence  and  docketed  after 
her  said  deed  was  placed  on  record;  and 
that  if  said  real  estate  is  sold,  and  any  mon- 
ey be  left  after  payment  of  Judgments  ob- 
tained and  docketed  against  her  guardian 
before  said  deed  was  recorded,  she  la  en- 


^  titled  to  such  money.  Petitioner  was' 
a  defendant  to  said  causes  at  the  October 
rules,  1898.  She  then  filed  an  amended  and 
supplemental  petition,  in  which  she  says 
that  W.  0.  Lawrence,  shortly  after  his  qual- 
ification as  her  guardian,  received,  in  his 
capacity  as  such,  a  large  sum  of  her  money, 
derived  from  her  mother's  estate,  to  wit,  the 
sum  of  $1,800;  that,  instead  of  placing  said 
su.m  of  money  at  legal  interest  and'  securing 
the  S|ime  for  the  benefit  of  petitioner,  her 
said  guardian  Invested  the  whole  thereof  for 
her  in  certain  real  estate  lying  in  Pendleton 
county,  which  the  said  R.  B.  Lawrence,  G. 
W.  Lawrence,  and  W.  O.  Lawrence  pur- 
chased from  J.  H.  Lambert,  and  had  the 
same  conveyed  to  them  by  deed  bearing 
date  on  the  9th  day  of  April,  1895;  that, 
while  the  said  sum  of  $1,800  was  actually 
the  money  of  petitioner  at  the  time  of  the 
purchase  of  the  land,  and  was  then  and 
there  invested  in  said  real  estate  for  her  by 
her  guardian,  yet,  by  some  omission  of  duty 
on  his  part,  he  failed  to  have  her  name  in- 
serted in  the  deed  therefor  as  one  of  the 
grantees  therein;  and  that,  to  repair  the 
unintentional  wrong  done  her  as  aforesaid, 
her  said  guardian  procured  the  deed  of  Oc- 
tober 24,  1896,  to  be  executed  to  her  as 
aforesaid  for  the  whole  of  said  land  in  fee 
simple,  the  actual  and  only  consideration 
therefor  being  said  sum  of  $1,800  and  its 
accrued  interest,  which  her  guardian,  W.  C. 
Lawrence,  had  used  in  the  purchase  thereof. 
Various  orders  and  decrees  were  made  in 
said  causes.  Nine  several  reports  of  com- 
missioners were  made  and  filed  therein  at 
dlfiferent  times.  Sales  were  made  of  the 
land  described  in  the  papers  and  proceed- 
ings of  the  causes  aforesaid.  By  consent  of 
all  the  parties  in  interest,  sale  of  the  262- 
acre  tract  was  made  on  the  30th  day  of 
June,  1899.  The  land  brought  the  sum  of 
$4,920,  and  the  sale  thereof  was  confirmed 
by  the  court  on  the  5th  day  of  July,  1899; 
but  the  decree  of  confirmation  directs  the 
special  commissioner  who  made  the  sale  to 
retain  in  his  hands,  to  abide  the  future  or- 
der of  the  court  in  relation  thereto,  the  net 
proceeds  of  sale,  after  paying  costs  and 
expenses  thereof.  Some  time  In  1902  Bessie 
L.  Teter  died  intestate,  and  H.  G.  Teter 
qualified  as  her  administrator.  The  suits 
were  then  revived  in  his  name  as  such  ad- 
ministrator. 

On  the  12th  day  of  October,  1903,  Com- 
missioner Baker,  to  whom  the  causes  had 
been  referred,  filed  his  report  therein,  from 
which  the  following  excerpts  are  taken: 

"As  to  the  liens  existing  and  unpaid 
against  the  funds  arising  from  the  sale  of 
the  262  acres  of  land,  your  commissioner  has 
ascertained  and  reports  as  follows: 

"First  in  order  of  priority  as  a  lien  there- 
on is  due  to  Nelson  Bros,  the  vendor's  lien 
which  Is  prior  to  the  other  debts,  the  amount 
of  which  was  $745.33  as  of  May  6,  1903, 
when  A.  M.  Cunningham,  special  commiB- 
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Bioiier,  paid  the  same  to  himself  as  attorney 
for  said  Ntison  Bros. 

"Next  in  order  yonr  commissioner  reports 
that  he  finds  in  respect  to  the  rights  of  Bes- 
fsie  Teter,  deceased,  and  her  personal  repre- 
sentative, in  respect  to  the  262  acres  of  land 
in  Pendleton  connty  conveyed  on  the  9th 
day  of  April,  1896,  by  James  H.  Lambert 
and  wife  to  Robert  B.  Lawrence,  George  W. 
Lavnrence,  and  William  Olarke  Lawrence, 
that  in  the  purchase  thereof  William  Clarke 
Lawrence,  who  was  the  guardian  of  Bessie 
Teter,  his  infant  ward,  invested  in  the  said 
land  the  sum  of  $1,800  then  in  his  hands, 
of  the  separate  and  distinct  funds  belonging 
to  Bessie  L.  Teter,  which  she  derived  un- 
der the  will  of  her  mother,  the  late  Martha 
8.  Phares;  said  will  bearing  date  on  the  2d 
day  of  February,  1890,  which  is  established 
before  me  by  the  said  will  and  the  deposi- 
tions of  W.  Olarke  Lawrence,  H.  O.  Teter, 
Bessie  L.  Teter,  and  others,  filed  on  the  23d 
day  of  January,  1899,  in  this  cause.  I  fur- 
ther find  that,  to  the  extent  of  said  invest- 
ment of  the  funds  of  Bessie  L.  Teter  in  said 
farm  in  the  name  of  her  guardian,  a  result- 
ing trust  exists  in  her  favor,  and  that  she 
la  entitled  to  liave  the  amount  thereof  de- 
creed to  her,  without  abatement  for  any 
credits  on  accoimt  of  her  guardian,  or  for 
any  of  the  costs  incurred  by  any  of  the  par- 
ties to  this  procedure;  and  I  further  find 
that  her  interest  in  this  land  is  not  abated 
or  reduced  by  any  of  the  liens  suffered  by 
the  said  Lawrences,  or  required  by  any  of 
the  other  creditors,  which  are  sought  to  be 
charged  thereon.  And  I  find  that  the  amount 
due  to  the  administrator  of  said  Bessie  L. 
Teter  out  of  the  proceeds  of  said  fund  stand- 
Ing  to  the  credit  of  this  cause,  and  treated 
as  land,  amounts  to  $2,718,  including  the 
Interest  to  October  10,  1903,  and  that  she 
ought  to  be  allowed  her  costs  incurred  in  the 
causes  which  I  also  find  to  be  $3.05,  being  ^ 
the  costs  of  her  petition  and  her  depositions 
and  her  exhibits  filed  before  me.    •    •    * 

"Third  in  order  of  priority,  as  a  lien  there- 
on, there  Is  due  to — 

B.  M .  Sutton  &  Ck).  the  amount  of  their 

deed  of  trust  debt,  for  the  sum  of . . .  •  $084  00 
Interest  on  same  to  October  10,  1903. .     287  40 

Total  doe  October  10,  1903 $951  40 

'^ext  in  order  of  priority  as  a  lien  there- 
on there  is  due  to — 

I>aniel  Cooper,  Sr.,  his  deed  of  trust 

debt  for  the  sum  of $1,045  85 

Interest  to  October  10,  1903 457  06 

Total  due  October  10,  1903 $1,502  91 


«< 


'As  to  the  third  requirement  under  said 
decree  hereinbefore  spoken  of,  your  com- 
missioner reports  that  the  Lawrence  Bros, 
purchased  jointly  said  262  acres  of  land,  at 
the  price  of  $6,000;  W.  Olarke  Lawrence 
purchasing  with  his  two  brothers,  as  guard- 
Ian  ef  Bessie  L.  Teter,  and  invested  therein 
$1,800  of  her  separate  funds  which  she  de- 


rived under  the  will  of  her  mother,  herein- 
before mentioned,  as  shown  by  the  deposi- 
tions of  W.  Olarke  Lawrence,  H.  0.  Teter, 

Bessie  L.   Teter,   and  James  H.   Lambert 

•    •    • 

"As  to  the  seventh  requirement  under  said 
decree,  your  commissioner  reports  that  he 
finds  that  there  arose  out  of  said  sale  of  said 
land  purchased  with  the  funds  or  estate 
of  Bessie  L.  Teter  $1,800,  with  interest 
thereon  from  April  9,  1895,  to  October  19, 
1903,  making  a  total  of  $2,718.00. 

"As  to  the  judgment  set  out  in  the  peti- 
tion of  J.  N.  B.  Grim,  filed  in  this  cause,  your 
commissioner  does  no^  report  said  judgment, 
for  the  following  reasons:  (1)  Because  he 
finds  that  in  the  chancery  suit  pending  in 
Pendleton  county,  of  Geo.  W.  Adamsuu 
against  James  H.  Lambert  and  others,  there 
was  an  order  of  reference  to  a  commission- 
er, and  a  notice  to-  lienholders  published 
and  posted  by  said  commissioner,  in  which 
the  defendant  Grim  failed  to  prove  his  said 
judgment;  and  in  the  said  suit  James  H. 
Lambert  and  wife,  by  deed  dated  on  the 
Ist  day  of  November,  1898,  a  copy  of  which  Is 
appended  to  the  amended  answer  of  Rob- 
ert B.  Lawrence  and  others,  filed  herein, 
conveyed  to  Benjamin  H.  Hiner  several 
tracts  of  land,  containing  148  acres,  for  the 
price  of  $1,400,  out  of  which  the  said  Hiner 
agreed  to  pay  the  liens  reported  and  found 
in  the  said  chancery  cause  to  exist  thereon, 
in  which  county  the  Judgment  of  said  Grim 
was  then  docketed.  Your  commissioner 
therefore  reports  that,  under  section  7  of 
chapter  139  of  the  Gode  of  1899,  he  is  barred 
of  his  rights  to  prove  the  said  debt  herein. 
(2)  Because  I  find  the  said  Orlm's  judgment 
was  docketed  in  Tucker  county  on  the  26th 
day  of  July,  1890,  and  that  at  that  time  H. 
Clay  Lambert,  one  of  said  judgment  debtors, 
owned  a  farm  composed  of  four  tracts,  con- 
taining 240  acres,  on  Sapling  Ridge,  which 
by  memorandum  in  writing  dated  June  5, 
1899,  and  made  a  part  of  the  deed  filed  be- 
fore me,  directed  W.  B.  Maxwell  and  A. 
Jay  Valentine,  special  commissioners,  to  con- 
vey to  J.  S.  Teter  said  land,  which  was 
done  by  deed  dated  on  the  4th  day  of  De- 
cember, 1899,  a  copy  of  which  is  made  a 
part  of  this  report,  of  the  said  memorandum 
thereto  attached.  Further,  the  said  H.  O. 
Lambert  was  also  the  owner  of  a  lot  in  the 
town  of  Davis,  which  he  conveyed  on  the 
23d  day  of  October,  1900,, to  B.  D.  Roberts, 
in  consideration  of  $250. 

"Considering  the  facts  hereinbefore  set 
out  relative  to  said  Grim  judgment,  your 
commissioner  refuses  to  report  said  judg- 
ment as  a  lien  upon  the  262  acres  of  land 
conveyed  by  James  H.  Lambert,  and  fw 
those  reasons.  In  addition  to  the  fact  that 
said  judgment  against  Gall,  Reger,  and  oth- 
ers, when  docketed  in  Randolph  county, 
was  not  docketed  as  to  James  H.  Lambert, 
his  name  being  omitted  therefrom/* 

This  report  was  excepted  to  by  Grim  and 
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tbe  other  creditors,  as  will  hereinafter  ap- 
pear. 

On  the  21st  day  of  October/  1903,  said 
causes  came  on  to  be  finally  heard  together 
upon  the  papers  and  proceedings  therein,  in- 
cluding the  settlement  of  the  accounts  of  W. 
O.  Lawrence  as  guardian  of  Bessie  L.  Teter, 
and  the  report  of  Commissioner  Baker,  with 
exceptions  thereto  by  Grim,  Daniel  Cooper, 
Sr.,  and  other  creditors  of  Lawrence  Pros., 
whereupon  the  court  overruled  all  of  said  ex- 
ceptions, save  exception  No.  1,  indorsed  by 
Crim,  which  Is  hereinafter  referred  to,  and 
confirmed  the  report;  and  then,  proceeding 
to  adjudicate  and  fix  the  rights  of  the  par- 
ties with  respect  to  the  sum  of  ^005.89 
standing  to  the  credit  of  these  causes,  the 
court  adjudged,  ordered,  and  decreed  that 
there  should  be  paid  therefrom  to  Henry  C. 
Teter,  administrator  of  Bessie  L.  Teter,  the 
aggregate  sum  of  $2,718,  with  interest  there- 
on from  October  10, 1908.  It  was  further  ad- 
judged, ordered,  and  decreed  that  William 
Clarke  Lawrence,  guardian  for  his  infant 
ward,  Bessie  L.' Teter,  having  on  the  9th  day 
of  December,  1895,  invested  in  the  said  land 
$1,800  of  the  separate  estate  of  the  said  in- 
fant ward,  derived  by  her  under  the  will  of 
her  deceased  mother,  held  the  said  land,  to 
the  extent  of  the  said  Investment,  In  trust 
for  the  said  Bessie  L.  Teter,  and  that  none 
of  the  creditors  of  Lawrence  Bros,  had  any 
right  to  charge  or  diminish  the  said  funds,  or 
the  proceeds  thereof,  with  any  of  their  debts 
against  the  said  firm  or  any  member  thereof, 
and  that  "in  lieu  of  the  said  land,  which,  by 
consent  decree  heretofore  entered,  was  con- 
verted into  money,  the  administrator  of  said 
infant  is  therefore  entitled  to  have  and  re- 
ceive the  said  sum  of  $2J18»  with  interest 
thereon  from  the  10th  day  of  October,  1903, 
and  the  costs  of  her  said  petition  herein,  in- 
cluding a  docket  fee,  and  her  costs  incurred 
before  the  commissioner,  to  the  extent  of 
$3.95.  It  is  therefore  further  adjudged,  or- 
dered, and  decreed  that  the  West  Virginia 
Trust  Company,  general  receiver  of  this 
court,  do  pay  to  H.  Clay  Teter,  administrator 
as  aforesaid,  the  said  sum  of  $2,718»  with  in- 
terest from  October  10,  1903,  as  aforesaid, 
and  the  said  costs.  It  Is  further  adjudged, 
ordered,  and  decreed  that  the  rights  of  other 
creditors  in  respect  to  the  residue  of  the  said 
funds,  and  their  priorities  thereon,  are  as  fol- 
lows: Next  in  priority  and  next  entitled  to 
be  paid  is  the  trust  lien  in  favor  of  R.  M. 
Sutton  &  Co.,  aggregating  on  the  10th  of  Oc- 
tober, 1903,  $951.40.  Next  in  order  of  priori- 
ty is  the  lien  thereon  of  Daniel  Cooper,  Sr., 
for  his  trust  debt,  aggregating  $1,502.91. 
•  ♦  ♦  But  the  exception  first  indorsed  by 
defendant  Crim,  because  of  the  failure  of 
Oommissloner  Baker  to  report  his  judgment 
for  $576.92,  with  interest  thereon  from  May 
24,  1890,  Is  sustained;  and  no  decree  is  made 
therefor  allowing  defendant  Crim  to  par- 
ticipate for  payment  thereof  out  of  the  pro- 
ceeds of  the  lands  of  Lawrence  Bros.,  for  the 


reason  that  it  appears  to  the  court,  from  tte 
record  of  this  cause,  that  all  of  said  real  es- 
tate was  sold  under  a  consent  decree  herein, 
and  realized  a  sum  insufficient  to  pay  the  pri- 
or liens  fixed  thereon**'  From  this  decree^ 
Crim  and  Daniel  Cooper,  Sr.,  obtained  an 
appeal,  and  have  assigned  various  grounds  of 
error,  not  necessary  to  be  here  specifically 
set  out. 

It  is  contended  on  behalf  of  the  deed  of 
trust  creditors  of  Lawrence  Bros,  that  they 
are  purchasers  of  the  said  262-acre  tract  of 
land  for  value,  and  without  notice  of  the  al- 
leged resulting  trust  thereon  in  favor  of  Bes- 
sie L.  Teter;  and  also,  for  all  of  the  cred- 
itors, that  said  alleged  resulting  trust  has 
not  been  established.  Crim  insists  that  his 
judgment  against  J.  H.  Lambert  and  others 
was  and  is  a  valid  and  subsisting  lien  on 
the  said  262  acres,  subject  only  to  the  ven- 
dor's lien  thereon  in  favor  of  Nelson,  the 
grantor  of  Lambert,  and  that  it  is  also  a  lien 
on  said  funds  in  the  same  order  and  priority. 
The  questions  relating  to  the  rights  of  the 
deed  of  trust  creditors  to  the  aforesaid  funds 
will  be  first  considered  and  determined. 

It  is  not  claimed  that  the  trustees  or  oes- 
tuis  que  trust  in  the  deeds  of  trust,  or  either 
of  them,  had  notice  or  knowledge  of  the  al- 
leged demand  of  Bessie  L.  Teter  at  the  time 
of  the  execution  or  delivery  of  the  trust 
deeds.  Trustees  and  trust  creditors  in  deeds 
of  trust  are  treated  In  this  state  as  purchas- 
ers for  value.  Fidelity  Co.  v.  Railroad  Co., 
32  W.  Va.  244,  259,  9  S.  E.  180;  Duncan  v. 
Custard,  24  W.  Va.  730;  Wickham  v.  Martin, 
13  Qrat  427;  Douglass  Mdse.  Co.  v.  Laird,  37 
W.  Va.  687,  17  S.  B.  188;  McClaskey  v. 
O'Brien,  16  W.  Va.  794;  W.  M.  M.  Co.  v. 
Peytona  C.  C.  Co.,  8  W.  Va.  409;  Evans  v. 
Greenhow,  15  Grat.  157.  In  the  last-men- 
tioned case  the  court  says:  ^A  pre-existing 
debt  is  of  itself  a  valuable  consideration  for 
a  deed  of  trust  executed  for  its  security, 
which  deed,  if  it  be  duly  recorded,  and  was 
not  executed  with  a  fraudulent  intent,  known 
to  the  trustee  or  the  beneficiaries  therein, 
will  be  valid  against  all  prior  secret  liens 
and  equities,  and  all  subsequent  alienations 
and  incumbrances.  *  *  *  I  think  it  has 
been  the  constant  course  of  the  courts  of  this 
state  to  regard  the  creditors  in  a  deed  of 
trust  made  by  their  debtor,  bona  fide  for 
their  Indemnity,  in  the  light  of  purcliasers  for 
value."  In  Wilcox  v.  Calloway,  1  Wash. 
(Va.)  42,  the  court  says:  **A  purchaser  of 
the  legal  title  is  not  to  be  affected  by  any 
latent  equity,  whether  founded  on  trust, 
fraud,  or  otherwise,  of  which  he  has  no  ac- 
tual notice,  or  which  does  not  appear  in  some 
deed  necessary  in  the  deduction  of  the  title, 
so  as  to  amount  to  constructive  fiotlce." 
Hooe  V.  Pierce,  1  Wash.  (Va.)  21Z  In  Biar- 
shall's  Bx'r  v.  Hall,  42  W.  Va.  644,  26  8.  B. 
301,  the  court  says:  ''Whenever  a  trust  fund 
has  been  converted  into  another  species  of 
property,  if  its  Identity  can  be  traced,  it  will 
be  held,  in  the  new  form,  liable  to  the  rights 
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of  tbe  cestnl  que  trust  So  long  as  it  can 
be  Identified  either  as  the  original  property  of 
the  cestui  que  trust,  or  as  the  product  of  it, 
equity  wSl  follow  it;  and  the  right  of  recla- 
mation attaches  to  it  until  detached  by  the 
superior  equity  of  a  bona  fide  purchaser  fbr 
valuable  consideration,  without  notice."  1 
Perry  on  Trusts,  ft  218  et  seq.  Further  cita- 
tion of  authorities  is  not  necessary.  It  is 
plain  that,  if  Bessie  L.  Teter  had  any  money 
Invested  in  the  262  acres  of  land  by  her 
guardian,  her  claim  cannot  prevail  against 

,  the  said  trust  deeds  and  the  debts  of  Law- 
rence Bros.,  mentioned  therein  and  secur- 
ed thereby.  To  establish  her  alleged  claim 
against  the  262  acres  of  land,  Bessie  L.  Te- 

.  ter,  proved  by  W.  O.  Lawrence,  her  guardian, 
that  he  qualified  as  such  in  1893;  that  he  re- 
ceived as  such  guardian  about  $1,813  of  the 
money  belonging  to  his  ward — $1,013  thereof 
in  March,  1893,  and  the  residue  in  November, 
1894;  that  he  paid  $1,800  of  said  money  on 
the  purchase  of  said  262  acres  of  land;  that 
before  the  said  purchase  he  had  put  the  mon- 
ey into  cattle  and  sheep,  and  paid  the  money 
arising  from  the  sales  thereof  into  the  land; 
that  he  paid  the  money  for  Bessie  L.  Teter, 
nte  Phares.  Lawrence  further  testifies  that 
he  put  the  money  into  cattle  and  sheep  some 
time  after  he  got  it;  that  he  could  not  tell 
exactly  from  whom  he  bought  all  of  the 
stock;  that  he  put  all  of  the  money  used  by 
hi^i  into  stock;  tliat  he  generally  kept  the 
stock  from  one  to  two  years  after  its  pur- 
chase; tliat  a  part  of  the  guardianship  mon- 
ey was  handled  by  his  brother;  that  he 
handled  about  $1,200,  and  his  brother  R.  B. 
Lawrence  the  balance  of  it;  that  his  brother 
also  put  the  money  which  he  handled  into 
stock;  that  the  first  purchase  of  stock  was 
about  $400  in  value,  and  was  made  by  him 
in  1893;  that  the  next  purchase,  about  $800 
in  value,  was  made  in  1894;  that  tills  stock 
was  bought  with  his  ward's  money;  that  at 
the  time  of  the  purchase  of  the  Lambert  262 
acres  of  land  he  had  on  hand  stock  so  pur- 
chased, of  about  the  value  above  given;  that 
he  .paid  out  the  $1,800  of  his  ward's  money 
by  taking  up  the  paper  and  notes  of  J.  H. 
Lambert;  and  that  he  and  his  brother  R.  B. 
LavTrence  tdok  up  this  paper.  J.  H.  Lam- 
bert, grantor  of  the  land  to  Lawrence  Bros., 
testifies  that,  as  part  of  the  $6,000  considera- 
tion for  the  land,  he  bought  of  Lawrence 
Bros,  their  store  at  Herman  for  $3,300,  and 
another  house  and  lot  at  $1,200,  and  that  for 
the  balance  they  paid  him  money,  and  as- 
sumed and  paid  debts  for  him,  one  of  which 
debts  was  $1,400.  The  settlement  of  said  W. 
G.  Lawrence  as  guardian  for  Bessie  L.  Teter, 
voluntarily  made  by  him  before  the  commis- 
sioner of  accounts  for  Pendleton  county,  here- 
inbefore mentioned,  \b  for  the  years  1893, 
1894,  1895,  1896,  1897,  and  1898.  It  charges 
the  guardian  with  $1,013  of  money  belonging 
to  his  ward  for  1894,  $1,709.96  for  1895,  $1,- 
862.87  for  1896,  $1,804.56  for  1897,  and  $1,- 
855.42  for  1898.    For  all  of  said  years  it  gives 


\  credit  to  the  guardian  for  taxes  paid  by  him 
on  said  money,  and  for  other  items  expended 
by  him  for  his  ward.  In  addition  to  this  evi- 
dence, W.  G.  Lawrence  joined  in  both  of  said 
deeds  of  trust,  and  was  and  is  a  Joint  maker 
of  the  note  executed  to  Daniel  Cooper,  Sr.,  as 
aforesaid,  after 'he  had  taken  the  title  to  the 
land  to  himself  and  brothers;  thus  allowing 
Innocent  purchasers  for  a  valuable  considera- 
tion, without  notice  of  the  said  claim  of  his 
ward,  to  become  interested  in  the-  land.  He 
says  in  his  evidence:  "I  meant  to  purchase 
the  land  for  her.  When  I  purchased  this 
land  I  didn't  know  there  was  anything  to 
amount  to  anything  against  me."  Bessie  L. 
Teter  was  a  vdtness  on  behalf  of  herself. 
She  says  nothing  as  to  the  purchase  of  the 
land  for  her  by  her  guardian.  Asked  what 
money  she  had  received  from  her  mother,  and 
who  has  had  it  since,  she  answered:  "Some- 
thing over  $1,800,  and  W.  0.  Lawrence  has 
had  the  money  ever  since." 

The  facts  in  all  cases  in  which  resulting 
trusts  are  sought  to  be  established  must  be 
proved  with  great  clearness  and  certainty/ 
1  Perry  on  Trusts,  f  137.  Bright  v.  Knight, 
35  W.  Va.  40,  13  S.  E.  63,  holds  that  such 
proof  must  be  full,  clear,  and  satisfactory. 
Troll  V.  Carter,  15  W.  Va,  567;  Smith  v.  Tur- 
ley,  82  W.  Va.  14,  9  S.  B.  46;  6  Hurst's  Dig. 
742.  The  trust  must  arise  at  the  time  the 
title  is  taken.  No  subsequent  oral  agreement 
or  payment  will  create  it.  Smith  v.  Turley, 
supra.  In  Myers  v.  Myers,  47' W.  Va.  487, 
35  S.  B.  868,  it  is  held  that,  to  create  a  re- 
sulting trust  in  favor  of  a  ward  in  a  tract 
of  land  purchased  by  his  guardian,  the  trust 
funds  must  either  have  been  paid  at  the  time 
of,  or  entered  into  the  consideration  for,  the 
contract  of  purchase,  though  afterwards  paid. 
27  Am.  &  Eng.  Enc.  Law,  250  et  seq.  The 
proof  in  this  case  does  not  establish  a  single 
necessary  element  of  the  alleged  resulting 
trust  in  favor  of  Bessie  L.  Teter. 

It  is  Insisted  that  no  error  was  committed 
in  barring  Grim  fk*om  participation  in  the 
proceeds  of  the  sale  of  said  262  acres  of  land. 
His  judgment  is  properly  proved.  There  is 
no  evidence  that  It  has  ever  been  paid  or  re- 
leased. It  was  a  lien  on  all  of  the  lands  of 
which  J.  H.  Lambert  was  possessed,  or  to 
which  he  was  entitled,  at  or  after  the  date 
thereof.  Code  1899,  c.  139,  %  5.  The  Judg- 
ment was  a  lien  on  said  262  acres  at  the 
time  of  the  alienation  thereof  by  Lambert  to 
Lawrence  Bros.  Before  and  at  the  date  of 
said  conveyance  the  judgment  was  docketed 
in  Pendleton  county.  Grim's  lien  was  prior 
to  all  other  Judgment  liens  on  the  land. 
Lawrence  Bros,  took  the  land  with  legal  no- 
tice of,  and  subject  to,  this  lien.  Id.  §  6. 
Grim  could  have  enforced  his  lien  in  a  suit 
in  equity  against  this,  or  any  other  land  up- 
on which  his  judgment  was  a  lien.  Id.  %  7. 
In  the  said  cause  of  Adam  son  v.  Lambert  et 
al.  Grim  was  not  made  a  formal  party.  The 
262  acres  was  not  proceeded  against  or  in- 
volved therein.    No  liens  thereon  were  as 
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certained  or  reported  in  that  cause.  Crlm 
had  the  right,  under  the  statute  cited,  to  en- 
force his  Judgment  lien  against  the  lands  de- 
scribed In  that  salt,  or  against  the  262  acres 
in  the  suit  against  Lawrence  Bros.  We  are 
therefore  unable  to  see  how  his  lien  could  be 
discharged  in  the  last-named  suit  by  his  fail- 
ure to  present  and  prove  his  Judgment  in  the 
first-mentioned  cause.  We  are  of  opinion 
that  he  did  not,  by  his  omission  to  prove  his 
Judgment  in  the  first-mentioned  suit,  lose  the 
benefit  of  his  lien  on  said  262  acres  of  land, 
or  upon  the  proceeds  of  the  sale  thereof  in 
the  last-mentioned  cause,  but  that  he  is  en- 
titled to  have  the  same  reported  and  allowed 
therein  in  its  proper  order  and  priority. 

For  the  reasons  stated,  we  are  also  of 
opinion  that  there  is  error  in  the  decree  com- 
plained of.  The  same  must  therefore  be  re- 
versed and  annulled,  the  exceptions  to  Com- 
missioner Baker's  report  sustained,  and  the 
cause  remanded  to  the  circuit  court  for  fur- 
ther proceedings  to  be  had  therein  according 
to  the  views  herein  expressed,  and  further 
according  to  the  rules  and  principles  govern- 
ing courts  of  equity. 


(66  W.  Va.  219) 

JAMES  CLARK  DISTILLING  CO.  T. 
BAUER  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  22,  1904.) 

NSW   TRIAIi— INSOFFICIBNCT   OF  SVIDENOS. 

1.  A  verdict  of  recovery  bv  a  plaintiff  bearing 
the  burden  of  proof,  when  tae  evidence  is  plain- 
Ijr  insufficient  to  warrant  itt  should  be  set  aside. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Bandolph  County; 
John  Homer  Holt,  Judge. 

Action  by  the  James  Clark  Distilling  Com- 
pany against  B.  F.  Bauer  and  another.  Ver- 
dict for  plaintiff.  From  an  order  granting 
a  new  trial,  it  brings 'error.    Affirmed. 

Talbott  &  Hoover,  A.  Jay  Valentine  and 
J.  P.  Scott,  for  plaintiff  In  error.  0.  H. 
Scott,  for  defendants  In  error. 

BRANNON,  J.  Action  by  James  CHark 
Distilling  Company  against  Bauer  and  Boyd, 
partners  In  trade  as  B.  F.  Bauer,  begun  be- 
fore a  Justice,  and  appealed  to  the  circuit 
court  of  Randolph.  Service  was  had  on 
Boyd,  but  not  on  Bauer.  The  case  resulted 
In  a  verdict  for  the  plaintiff,  and  from  the 
action  of  the  court  In  setting  this  verdict 
aside  the  distilling  company  has  obtained  a 
writ  of  error. 

The  only  question  in  the  case  is  whether 
the  evidence  shows  that  Boyd  was  a  part- 
ner with  Bauer.  The  business  was  a  sa- 
loon. The  account  Is  for  liquors  sold  for 
saloon  use.  The  only  evidence  to  charge 
Boyd  is  that  of  the  traveling  salesman  who 
sold   the   liquors.    When   asked  what  con- 
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nection  Boyd  had  wlfli  Baner,  he  answered, 
"Partners;**  aiid»  when  aiiked  to  say  how  b* 
knew  Boyd  was  a  partner,  he  answered: 
"Mr.  Boyd's  own  words.  He  stated  that  he 
did  not  want  the  goods  shipped  to  B.  F. 
Bauer  &  Co.,  fearing  that  it  would  Interfere 
with  his  merchandise  business.  Q.  Then, 
as  I  understand  you,  R.  C  Boyd  represented 
himself  to  be  a  member  of  the  firm  of  B.  F. 
Bauer,  and  It  was  at  his  suggestion  that  the 
goods  were  shipped  in  the  name  of  Mr. 
Bauer.  Please  state  If  I  am  correct  In  this. 
A.  Yes,  sir."  He  does  not  say  how  Boyd 
represented  himself  to  be  a  partner — ^what 
he  said — and  we  may  say  that,  under  the  In- 
spiration of  the  suggestive  question  by  the 
attorney,  he  gave  a  mere  conclusion  of  his. 
own.  This  is  short  and  unsatlsfactoiiy  evi- 
dence to  charge  Boyd,  who  was  dead  at 
the  trial,  and  could  not  make  a  defense^ 
Bauer  sold  out  and  left  &nd  Is  not  pro- 
duced as  a  witness.  The  business  was  In 
the  name  of  Bauer  alone.  The  license  in 
his  name.  The  plaintiff  sold  six  bills  at  dif- 
ferent times,  all  in  Bauer's  name  alone.  Not 
a  paper  Is  In  a  partnership  name  or  has  a 
partnership  earmark.  The  salesman  makes 
on  cross-examination  a  statement  strongly 
against  plaintiff.  He  was  asked  If,  when  at 
Bauer's  place  when  he  sold  the  first  bill,  the 
time  when  Boyd  made  the  statement  to 
which  the  salesman  refers,  he  did  not  re- 
fuse to  send  the  goods  without-  Bauer  ^t 
Boyd's  "recommendation."  He  answered, 
"Yes."  This  shows  that  Boyd  only  recom- 
mended. When  that  first  bill  was  ordered, 
before  it  was  sent,  a  telegram  warned  the 
distilling  company  to  ship  only  a  part,  not 
all  that  had  been  ordered.  It  is  charged, 
on  the  statement  of  a  letter  of  Bauer's  to 
the  plaintiff,  but  not  proven,  that  Boyd  sent 
tliat  telegram,  and  thence  it  Is  urged  that 
this  shows  Boyd  a  partner;  else  why  would 
he  send  the  telegram?  If  he  had  only  gone 
security  verbally,  or  even  recommended^  he 
might  do  so  In  Justice  to  the  plaintiff  and 
himself.  The  telegram  is  signed,  "B.  F. 
Bauer."  It  Is  not  claimed  that  Boyd  rep- 
resented himself  as  a  partner,  except  on  the 
occasion  when  the  saloon  began  and  the 
first  bill  was  ordered.  That  first  bill  was 
paid.  It  Is  a  subsequent  bill  of  liquors  that 
Is  sued  for.  In  that  letter  we  find  Bauer 
opening  thus,  "Mr.  Boyd,  who  went  my  se- 
curity for  stock,  is  the  cause  of  the  counter- 
mand of  order,'*  and  added  that  Boyd  be- 
came alarmed,  and  Bauer  assured  the  com- 
pany that  everything  was  right,  and  he 
would  do  all  in  his  power  "to  make  a  suc- 
cess of  the  business  In  order  that  It  may  be 
a  benefit  to  us  both."  He  asked  the  plain- 
tiff to  send  on  goods,  assuring  them  he  would 
pay,  and  added,  "I  will  control  the  orders 
in  future."  This  letter  Indicates  a  sole  busi- 
ness, not  a  partnership.  He  tells  the  plain- 
tiff that  Boyd  had  gone  his  security  for  the 
first  bill.  That  word  "security"  alone  is  a 
declaration  of  Bauer  that  Boyd  was  only  a 
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security,  and  a  waruing  to  the  plaintiff  that 
be  was  not  a  partner.  And  if  be  had  been, 
why  did  the  plaintiff  after  that  letter  sell 
Bauer  the  goods  now  sued  for?  There  is  a 
receipt  from  Boyd  to  Bauer,  Just  before  the 
last  bill,  while  the  alleged  partnership  was 
going  on,  for  payment  for  ice.  If  it  was  a 
fii'm,  It  is  not  likely  the  receipt  would  be 
given.  It  was  likely  for  ice  in  the  saloon. 
It  is  a  circumstance  against  the  partnership. 

We  agree  with  the  circuit  Judge  that  the 
eyldence  falls  short  of  sustaining  the  ver- 
dict. When  evidence,  plainly,  clearly,  de- 
cidedly, is  not  sufQdent,  the  verdict  should 
be  set  aside.  Limer  v.  Traders'  Ck>.,  44  W. 
Va.  175,  28  S.  B.  730. 

Order  afDrmed. 


(187  N.  C.  2K) 

COBB  V.  RHEA. 

(Supreme  Court  of  North  Carolina.    Dec.  17, 

1904.) 

SXTEBENCV— FEES  OF  REFEBEE—AFPOBTIONlflllT 
—STATUS—DECEDENTS*  ESTATES  —  PRBFEEBBD 
CLAIMS— APPBAIr-TITLE  OF  CAUSE. 

1.  A  motion  by  a  referee  for  the  payment  of 
reference  fees  in  consolidated  causes  is  not  an 
action,  and  an  appeal  from  the  decision  rendered 
should  be  entitled  by  the  name  of  the  first  ac- 
tion in  which  the  motion  was  made. 

2.  Under  Clark's  Code  (3d  Ed.)  S  533,  provid- 
ing that  the  fees  of  a  reieree  shall  be  fixed  by 
the  court  and  taxed  against  either  party,  or  ap- 
portioned as  seems  right  to  the  court,  the  ap- 
portionment of  referee  s  fees  is  a  final  judgment 
both  as  to  the  amount  and  the  apportionment. 

3.  Under  Clai-k's  Code  (3d  Ed.)  §  533,  provid- 
ing that  the  fees  of  a  referee  shall  be  fixed  by 
the  court  and  taxed  against  either  party,  or  ap- 
portioned as  seems  right  to  the  court,  the  ap- 
I)orticnment  of  referee  s  fees  rests  in  the  discre- 
tion of  the  judge  making  the  allowance,  subject 
to  exception  and  review  by  appeal,  but  bis  or- 
der cannot  be  changed  by  a  subsequent  co-ordi- 
nate judge. 

4.  Under  Clark's  Code  (3d  Ed.)  S  533,  pro- 
viding that  the  fees  of  a'  referee  shall  be  fixed 
by  the  court  and  taxed  as  seems  right  to  the 
court,  referee's  fees  are  simply  a  part  of  the 
costs,  and,  when  not  paid  in  advance  bv  an  ad- 
ministratrix, judgments  therefor,  including  the 
part  of  the  referee's  fees  adjudged  against  the 
estate,  not  being  enumerated  as  preferred  debts 
bv  Code,  S  1416.  take  no  greater  pro  rata  Uian 
tne  judgment  of  which  they  are  a  part;  nor 
does  the  fact  that  funds  derived  from  a  sale  of 
realty  to  make  assets  in  another  proceeding 
are  in  the  hands  of  the  clerk  authorize  the  court 
to  order  the  payment  of  such  fees  out  of  those 
funds  as  a  preferred  debt. 

Appeal  from  Superior  Court,  Buncombe 
County;    Long,  Judge. 

Motion  by  T.  H.  Cobb,  referee  in  certain 
consolidated  actions,  for  the  payment  by  H. 
B.  Rhea,  administratrix,  of  reference  fees  as 
a  preferred  debt  From  a  judgment  for  the 
movant,  the  administratrix  appeals.  Revers- 
ed. 

Geo.  A.  Shuford  and  W.  J.  Peele,  for  ap- 
pellant Davidson,  Bourne  &  Parker,  for 
appellee. 

CLiARK,  C.  J.  There  were  three  actions 
pending  In  the  name  of  H.  B.  Rhea,  Adm'x* 
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Y.  R.  R.  Rawls  et  al.  These  were  consolidat- 
ed into  one  action.  There  were  three  other 
actions — ^Buchanan  v.  Rhea,  Adm'x,  Ashe- 
vllle  Tobacco  Warehouse  Co.  v.  H.  B.  Rhea, 
Adm'Xy  et  al.,  and  Summey,  Adm'x,  v.  Rhea, 
Adm'x,  et  al.  The  plaintilT,  Cobb,  having 
been  allowed  fees. as  referee  and  as  arbitra- 
tor in  said  several  causes  years  ago,  and  the 
settlement  of  the  estate  having  been  unac- 
countably delayed,  made  a  motion  in  each  of 
said  four  actions  that  the  administratrix, 
Rhea,  pay  his  reference  fees  as  a  preferred 
debt.  The  four  motions  were  consolidated, 
and  from  the  judgment  thereon  the  adminis- 
tratrix appeals. 

This  not  being  an  action,  but  a  motion 
In  the  cause,  the  appeal  should  regularly 
have  been  entitled  by  the  name  of  the  first 
action  in  which  the  motion  was  made,  as  is 
the  practice  in  taxing  a  prosecutor  with  costs 
(State  V.  Hamilton,  106  N.  C.  600,  10  S.  E. 
854)  or  judgment  in  a  cause  against  a.  wit- 
ness or<  other  person  for  contempt,  though 
the  practice  has  not  always  been  observed  in 
the. latter  class  of  cases.  In  the  case  of 
Buchanan  v.  Rhea,  Adm'x,  there  was  judg- 
ment at  fall  term,  1893,  that  plaintiff  recover 
of  the  administratrix  $3,018.00,  with  interest, 
etc.,  "and  the  costs  of  this  action,  in  which 
costs  shall  be  included  the  sum  of  one  hun- 
dred dollars  allowed  to  T.  H.  Coibb  for  his 
services  as  such  herein  rendered."  In  Ashe- 
viUe  Tobacco  v.  Rhea,  Adm'x,  a  similar  judg- 
ment for  recovery  of  a  debt,  with  interest 
and  costs,  was  rendered,  adding,  as  above,  a 
recovery  by  plaintiff  of  "the  costs  of  this  ac- 
tion, including  the  sum  of  one  hundred  dol-  ■ 
lars  to  T.  H.  Cobb,  referee."  In  Summey  v. 
Rhea,  Adm'x,  jud^ent  was  rendered  at  De- 
cember term,  1895:  "By  consent  T.  H.  Cobb, 
referee  herein,  is  hereby  allowed  $300  for  his 
services  as  such  referee,  and  to  be  paid 
out  of  the  assets  of  H.  K.  Rhea',  deceased, 
and  as  part  of  the  costs  of  this  action,  an(f  * 
to  be  taxed  therein."  The  three  actions  pend- 
ing In  name  of  H.  E.  Rhea,  Adm'x,  v.  Rawls 
et  al.,  having  been  consolidated,  at  Decem- 
ber term,  1895,  the  judgment  included  an  al- 
lowance of  $1,000  to  T.  H.  Cobb  as  arbitra- 
tor, subject  to  a  credit  of  $300,  already  paid, 
'leaving  due  him  $700  in  this  judgment,  and 
as  between  H.  E.  Rhea,  administratrix  of 
H.  K.  Rhea,  H.  E.  Rhea  individually,  and 
R.  A.  Rawls,  said  $700  shall  be  adjusted  in 
the  proportions  in  said  award  directed."  The 
award  thus  made  a  part  of  the  judgment  ir 
paragraph  13  thereof  adjudged  the  $700  tc 
be  paid  as  follows:  "$350  by  EL  B.  Rhea 
Individually:  IT.  R.  Rawls  $350,  to  be  credit- 
ed with  $150,  leaving  $200  due  by  him;  and 
$300  by  H.  E.  Rhea,  administratrix  of  H.  K. 
Rhea,  of  which  $150  has  been  paid,  leaving 
balance  of  $150  due  by  her  as  administra- 
trix." 

Originally,  under  Code,  §  533,  referees'  feet 
were  taxed,  like  other  costs,  against  the  los- 
ing party;  but  by  amendment  (Laws  1889, 
p.  59,  c.  37)  the  court  was  authorized  to  ap- 
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portion  them,  in  Its  discretion  (Clark's  Ck)de 
L3d  Ed.]  §  533).  A  practice  has  grown  up, 
owing  to  sucli  delays  as  this,  of  granting 
Judgment  for  referee's  fees,  whether  awarded 
against  one  party  or  divided  between  them, 
and  issuing  execution  at  once.  There  is  noth- 
ing to  be  said  against  this,  and  frequently  a 
similar  order  is  rendered  for  other  costs, 
especially  when  a  continuance  Is  granted  up- 
on payment  of  costs.  The  question  is  not  of 
ordering  payment,  but  whether  such  order 
can  be  made  a  preferred  debt  against  an  es- 
tate. 

By  the  above  summary  it  will  be  seen 
there  are  Judgments  against  the  administra- 
trix for  $100  each  as  part  of  plaintiff's  re- 
covery of  costs  in  first  two  cases,  Buchanan 
v.  Rhea,  Ad'm*x,  and  Asheville  Tobacco  Co.  v. 
Rhea,  Adm'z;  also  in  Summey  v.  Rhea, 
Adm'x,  $300,  "to  be  paid  out  of  assets  of  H. 
K.  Rhea,  deceased,  and  as  part  of  the  costs 
of  this  action,  and  to  be  taxed  therein";  and, 
finally,  In  the  consolidated  cases  of  Rhea, 
Adm'x,  V.  Rawls,  a  "balance  of  $150  due  by 
her  as  administratrix" — making  a  total  of 
$650  adjudged  against  the  administratrix  as 
'cost  The  apportionment  of  referee's  fees  is 
a  final  judgment  both  as  to  the  amount  and 
the  apportionment,  and  rests  In  the  discre- 
tion of  the  Judge  making  the  allowance,  sub- 
ject to  exception  and  review  by  appeal  In 
case  of  abuse.  Such  order  cannot  be  changed 
by  a  subsequent  co-ordinate  Judge.  "There  is 
no  appeal  from  one  superior  court  Judge  to 
another."  Biay  v.  Lumber  Co.,  119  N.  C.  98, 
25  S^  E.  721;   Alexander  t.  Alexander,  120 

■  N.  C.  474,  27  S.  B.  121;  Henry  v.  Hilllard, 
120  N.  C.  487,  27  S.  B.  180;  Scpoggs  v.  Ste- 
venson, 100  N.  C.  358,  6  S.  B.  Ill;  Cowles  t. 
Cowles,  121  N.  C.  276,  28  S.  B.  47a 

The  only  remaining  question  is  whether 
such  Judgment  for  referee's  fees  Is  a  prefer- 

.  red  debt.  Referee's  fees,  by  the  statute,  and 
also  the  decisions— Wall  v.  Covington,  76  N. 
C.  162,  Young  v.  Connelly,  112  N.  C.  650,  17 
S.  B.  424— are  simply  "a  part  of  the  costs,*^ 
and  of  no  higher  dignity  than  any  other  costs, 
nor  than  the  debt  to  whose  recovery  they  are 
a  mere  incident,  and,  as  against  the  adminis- 
tratrix, must  take  the  pro  rata  allowed  the 
Judgment  It  Is  true  the  clerk  and  other 
officers  may  demand  their  fees  In  advance  as 
the  case  progresses,  and  so  may  the  referee, 
and,  if  paid  by  the  personal  representative, 
they  may  be  allowed  by  the  clerk  as  **neces- 
sary  disbursements  and  expenses"  in  man- 
aging the  estate;  but  not  so  as  to  costs  recov- 
ered by  the  opposite  party.  And  when  ad- 
ministratrix's costs  are  not  paid  in  advance. 
Judgments  for  such  costs,  including  the  part 
of  referee's  fees  adjudged  against  the  e»- 
tate,  which  are  a  part  of  the  costs,  have  no 
greater  dignity  and  take  no  greater  pro  rata 
than  the  Judgment  of  which  they  are  a  part, 
or  any  other  Judgment  The  fact  that  funds 
derived  from  a  sale  of  realty  of  H.  K.  Rhea 
to  make  assets  in  another  proceeding  Is  in  the 
hands  of  the  clerk  gives  the  court  no  authw- 


Ity  to  order  the  costs  in  these  cases,  nor  the 
referee's  fees  as  part  of  such  costs,  to  be 
paid  out  of  such  fund  as  a  preferred  debt 
They  are  not  preferred  by  Code,  S  1416, 
which  determines  the  order  of  priority  of  in- 
debtedness in  the  settlement  of  estates  nor 
by  any  other  statute.  The  proceeds  of  sale 
of  realty  to  make  assets,  so  far  as  necessary 
to  pay  debts,  will  in  due  course  be  paid  the 
administratrix,  and  will  be  disbursed  by  her 
in  accordance  with  law. 
Brror. 


<U6  N.  C.  568) 

8TATB  V.  DAVIS  «t  aL 

(Supreme  Court  of  North  Carolina.     Dec.  17, 

1904.) 

ABBAUIiT    WITH   DSADLT    WBA.P0N^BXMABX   OT 

OOUBT— INSTBUOnON. 

L  Where,  on  a  criminal  trial,  an  expert  on 
handwriting  testified  as  to  the  similarity  of  de- 
fendant's handwriting  with  that  of  a  writing 
in  question,  and  was  asked  to  explain  to  the 
jury  the  similarity,  whereupon  the  court  de- 
clined to  allow  the  witness  to  testify  further, 
saying  that  he  had  fully  explained  for  an  hour, 
and  *^  the  satisfaction  of  the  court,"  the  sim- 
ilarity of  the  writing,  it  was  prejudicial  error, 
as  expressing  the  effect  the  evidence  had  pro- 
duced on  the  mind  of  the  court 

2.  The  court  charged  that  the  state  insisted 
on  the  facts  detailed  bv  the  witnesses,  pointing 
to  the  guilt  of  the  defendants;  that  tne  stats 
had  shown  that  a  crime  was  committed  under 
such  circumstances  tliat  no  eyewitness  oould 
be  had ;  that  the  Jury  had  been  shown  a  motive ; 
that  all  the  defendants  were  living  on  the  land 
of  one  defendant,  and  connoted  with  him  by 
blood  or  marriage ;  that  the  number  of  persons 
engaged  in  the  crime  were  from  six  to  ten«  or 
more  than  encmgh  to  include  all  the  defendants; 
and  that,  while  it  was  impossible  to  get  all  the 
guilty  ones,  there  was  no  danger  of  getting  too 
many.  Held,  that  the  omission  to  caution  die 
iury  to  convict  neither  of  the  defendants  until 
his  guilt  had  been  shown  beyond  a  reasonable 
doubt  rendered  the  charge  erroneous. 

Appeal  from  Superior  Court,  Bladen  Oodh- 
ty;   Peebles,  Judge. 

B.  J:  Davis  and  others  were  convicted  of 
assault  with  a  deadly  weapon,  and  they  ap- 
peal.   Reversed. 

McLean,  McLean  &  McCormlck,  for  appel- 
lants.   The  Attorney  General,  for  the  State. 

MONTGOMBRY,  J.  The  bUl  of  indictment 
against  the  defendants  for  an  assault  with  a 
deadly  weapon  upon  D.  A.  Singletary  seems 
to  be,  from  certain  parts  of  the  evidence  of- 
fered by  the  state,  a  very  mild  charge  of  the 
real  offense  committed  against  the  peace  of 
the  state.  In  the  nighttime  several  persons 
were  discovered  on  or  in  the  road  at  the  proe- 
ecntor's  premises,  and,  on  his  opening  bis 
door  to  learn  what  he  could  of  the  mattw, 
he  was  fired  at  by  one  or  two  of  these  per^ 
so'hs  and  wounded  so  as  to  lose  the  sight  of 
one  of  his  eyes.  There  was  evidence  tending 
to  connect  the  defendants  with  the  crime, 
but,  for  errors  which  occurred  in  the  trial 
below,  and  which  will  be  presently  pointed 
out,  there  must  be  a  new  trlaL    The  new  tri- 
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al  is  granted  to  the  defendant  Freeman  be- 
cause of  certain  remarks  made  by  his  honor 
upon  the  examination  of  the  witness  Kerr, 
and  to  the  other  defendants  because  of  error 
in  his  instmctions  to  the  Jury. 

It  seems  that,  on  the  mcHmlng  next  after 
the  wounding  of  Singletary,  there  was  found 
stuck  up  on  Singletary's  stables  an  unsigned 
writing  in  these  words:  "Mr.  Singletary — 
You  better  put  up  fence  as  soon  as  you  can^ 
and  if  have  'to  come  after  any  more  hogs, 
yoo  will  find  yourself  in  hell  some  momlng.** 
The  evidence  had  disclosed  that  Singletary 
had  impounded,  under  the  stock  law  in  force 
in  that  section,  some  hogs  of  the  other  de- 
fendants than  Freeman;  that  Freeman  lived 
with  the  Davises,  and  that  Freeman  and  B. 
J.  Davis  on  the  day  before  the  night  of  the 
shooting  had  demanded  of  Singletary  the  re- 
lease of  the  hogs,  and  had  gone  off  saying 
they  did  not  intend  to  pay  damages;  and 
that  on  the  night  of.Singletary's  Injury  his 
hogpen  had  been  torn  down,  and  Davis'  hogs 
carried  off.  The  state  insisted  on  the  trial 
below  that  the  paper  writing  found  posted 
near  the  hogpen  was  in  the  handwriting  of 
Freeman,  and,  to  prove  that  fact,  it  offered 
as  a  standard  of  comparison  a  certain  affl- 
davit  which  he  had  made  before  a  registrar 
of  election  in  his  county  In  order  that  he 
might  be  enrolled  as  a  permanent  vot^  un- 
der Acts  1901,  p.  756,  c  550.  The  contention 
of  the  state  was  that,  as  that  affidavit  had 
been  found  In  the  office  of  the  clerk  of  the 
superior  court,  witnessed  by  the  registrar  of 
election,  It  was  therefore  equivalent  to,  and 
of  the  same  dignity  as,  an  affidavit  Qiade  in 
the  trial  of  a  civil  action,  and,  in  law,  fur- 
nished a  sufficient  standard  of  comparison. 
That  insistence  of  the  state  raises  a  most  im- 
portant question  of  evidence,  and,  as  the 
state  on  the  next  trial  may  prove  the  hand- 
writing of  Freeman  by  other  means,  it  is 
not  necessary  to  decide  it  here. 

Kerr,  an  expert  witness  on  handwriting, 
was  being  examined  as  a  witness  for  the 
state,  and,  after  he  had  been  examined  and 
cross-examined  at  length,  was  asked  by  the 
defendants*  counsel  to  explain  to  the  Jury  the 
similarity  in  the  handwriting  of  these  papers. 
The  witness  said,  "I  will  not  go  over  to 
the  Jury  and  point  this  similarity  unless  }i\B 
honor  instructs  me  to  do  so."  It  is  stated  In 
the  record  that  Just  then  his  honor,  declining 
to  allow  the  witness  to  further  testify  as  to 
this  matter,  said  in  the  presence  and  hear- 
ing of  the  Jury  that  "the  witness  had  fully 
explained  for  at  least  an  hour  to  the  Jury, 
and  the  satisfaction  of  the  court  [Italics 
ours],  the  similarity  of  the  writing  in  these 
papers."  No  doubt  the  Judge  and  the  wit- 
ness were  tired  out  with  the  protracted  cross- 
examination  of  the  witness,  but  his  honor 
ought  not  to  hi^ve  expressed  himself  In  the 
presence  of  the  Jury  as  to  the  effect  the  ev- 
idence of  the  witness  had  produced  on  his 
mind.  What  he  said  was  equivalent  to  in- 
structing the  Jury  that  the  witness  had  prov- 


ed the  similarity  of  the  writings  to  his  satis- 
faction.   That  he  had  no  right  to  say. 

His  honor.  In  giving  the  contention  of  the 
state,  and  to  which  the  eighteenth  excep- 
tion was  filed,  was  in  error.  Instead  of  pre- 
senting it  as  he  did,  it  seems  to  us  that  he 
should  have  cautioned  the  Jury  against  the 
spirit  of  Its  conclusion.  The  language*  of 
his  honor  was  as  follows:  "The  state  further 
Insists  that  the  circumstances  and  facts  de- 
tailed by  the  witnesses  point  to  the  guilt 
of  the  defendants;  that  the  state  has  shown 
that  a  crime  was  committed  under  such  cir- 
cumstances that  no  eyewitness  could  be  had; 
that  it  has  shown  you  a  motive  for  the  crime; 
that  all  the  defendants  were  living  on  the 
land  of  E.  J.  Davis,  whose  hogs  were  shut  up, 
and  connected  with  him  by  blood  or  mar- 
riage; that  the  number  of  persons  engaged  in 
the  crime  were  from  6  to  10 — more  than 
enough  to  include  all  the  defendants;  that 
only  one  other  man  lived  In  the  locality 
where  the  tracks  were  traced;  and  that, 
while  it  was  impossible  to  get  all  the  guilty 
ones,  there  is  no  danger  of  getting  too  many." 
As  long  as  he  saw  fit  to  present  the  argu- 
ment of  the  solicitor,  he  should  have  cau- 
tioned the  Jury  to  have  convicted  neither  one 
of  the  defendants  until  his  guilt  had  been 
shown  beyond  a  reasonable  doubt 

New  trial 

(IW  N.  C.  €74) 
STATE  V.  BELL  et  aL 

(Supreme  Court  of  North  Oarolina.    I>ee.  18, 

1904.) 

LA.ITDL0BD   AND   TENANT— 0BOP8—BSM0VAL    BT 
TENANT  —  PBOSBGUTION — DEFENSES— INDEBT- 
EDNESS or  LANDLOBD— NOTICE  OT  BElCOVAIi— 
BTABB  DECISIS. 

1.  Code,  S  1759,  provides  that  any  tenant  re- 
moving crops  without  the  consent  of  tiie  les- 
sor, and  without  giving  blm  five  days'  notice 
of  such  intended  removal,  and  before  satisfying 
all  liens,  shall  be  guilty  of  a  misdemeanor.  Oth- 
er portions  of  the  statute  declare  that  the  crop 
shall  remain  on  the  land  until  the  landlord 
and  tenant  come  to  a  settlement  of  accounts,  and 
that,  if  the  landlord  unjustly  refuses  to  settle, 
the  tenant  maj  sell  a  part  of  the  crop,  by  giving 
five  days'  notice,  and,  if  a  settlement  cannot  be 
made,  either  party  may  apply  to  a  court  having 
Jurisdiction  to  oompel  a  settlement  Held  tha^ 
on  a  prosecution  for  removing  crops  without 
having  satisfied  liens  or  having  given  five  days' 
notice  of  snch  removal,  it  is  no  defense  that 
defendant  had  been  damaged  by  a  failure  of  the 
landlord  to  comply  with  the  contract,  and  that 
such  damage  a^iounted  to  more  than  the  rents 
and  advancements. 

2.  Where  the  Supreme  Court  reverses  the  law 
as  laid  down  in  a  prior  decision,  and  defendant 
in  a  criminal  case  may  have  acted  on  advice  of 
counsel  based  on  the  law  as  declared  in  the  first 
opinion,  a  new  trial  will  be  ordered,  that  the 
defendant  may  establish  his  defense  in  accord- 
ance with  the  former  ruling,  if  he  is  entitled  to 
do  so,  but  the  new  construction  put  upon  the 
statute  will  be  applied  to  all  future  cases. 

Douglas,  J.,  dissenting. 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty; Ferguson,  Judge. 

josiah  Bell  and  another  ^ere  convicted 
of  removing  crops  made  by  them  as  tenants. 
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in  Yiolation  of  Code,  I  1759,  and  they  ap- 
peal.   AfBlrmed. 

Wooten  &  Wooten  and  Land  &  Ck)wper,  for 
appellanta  Tbe  Attorney  General,  for  the 
State. 

• 

CONNOR,  J.  The  defendants  were  indict- 
ed for  removing  and  selling  tobacco  made 
by  them  as  tenants  on  the  lands  of  the  pros- 
ecutor, without  having  satisfied  the  liens 
thereon,  or  giving  five  days*  notice  of  such 
removal  and  sale,  as  required  by  section  1759 
of  the  Code.  There  was  no  controversy  in 
regard  to  the  terms  of  the  lease.  The  de- 
fendants admitted  the  removal  and  sale  of 
the  tobacco.  The  defense  is  set  forth  in  the 
exceptions.  From  a  judgment  based  upon  a 
verdict  of  guilty,  they  appealed. 

There  was  evidence  tending  to  show  that 
before  the  removal  of  any  part  of  the  crop 
the  prosecutor  consented  to  the  sale  of  sev- 
eral loads  of  tobacco  to  get  money  to  save 
the  balance.  Thereafter  the  defendants  re- 
moved and  sold  the  balance  of  the  crop,  and 
retained  the  proceeds. 

The  defendants  ofiTered  to  show  that  they 
had  sustained  damage  by  reason  of  the  fail- 
ure of  the  landlord  to  comply  with  the  con- 
tract; that  such  damage  amounted  to  more 
than  the  rents  and  advancements.  The 
court,  upon  objection  by  the  state,  excluded 
the  testimony  so  far  as  it  affected  the  rents. 
Defendants  excepted.  The  counsel  for  de- 
fendants insist  that  the  testimony  was  com- 
petent, as  settled  by  this  court  in  State  v. 
Neal,  120  N.  0.  692,  40  S.  E.  205.  In  that 
case  the  defendant,  being  on  trial  for  the 
same  ofTense,  was  permitted  to  show  that 
he  had  sustained  damage  by  reason  of  the 
failure  of  the  landlord  to  repair  the  house 
on  the  premises  as  he  had  contracted  to  do; 
that  he  contracted  for  the  use  of  26  acres, 
and  was  permitted  to  cultivate  only  15  acres. 
It  is  not  easy  to  distinguish  the  two  cases. 
It  Is  evident  that  the  majority  of  the  court 
were  impressed  with  the  hardship  of  the 
statute  construed  as  contended  for  by  the 
state.  Mr.  Justice  Douglas,  in  a  concurring 
opinion,  speaks  of  "the  hardship  which 
might  result  to  the  tenant"  by  permitting 
him  to  be  convicted,  when  he  might  be  able 
to  show  that  he  did  not  owe  the  landlord. 
The  statute  is  very  explicit  in  prohibiting 
the  removal  of  any  part  of  the  crop  until 
the  liens  are  satisfied,  or  "before  satisfying 
all  liens,"  unless  the  tenant  shall  give  five 
days'  notice.  The  language  of  the  statute 
would  seem  to  be  capable  of  a  construction 
prohibiting  such  removal,  without  regard  to 
the  satisfaction  of  the  liens,  unless  the  no- 
tice was  given.  This  court  has  construed  It 
otherwise.  State  v.  Crowder,  97  N.  0.  432, 
I  S.  BL  090.  While  we  should  always  avoid 
giving  to  a  criminal  statute  a  construction, 
in  case  of  doubt,  which  makes  Its  operation 
harsh  or  04)preaBive.  we  may  not  disregard 
the  plain  expression  of  the  legislative  will 


because  we  may  think  it  harsh  or  even  un- 
just. We  do  not  think  that  the  words  used 
are  open  to  reasonable  doubt  The  tenant 
owes  the  rent  or  advancements.  The  land- 
lord has  a  lien  on  the  crops,  the  product  of 
the  land  of  one  and  labor  of  the  other.  The 
statute  declares  that  the  crop  shall  remain 
on  the  land,  unless  otherwise  agreed,  until 
the  landlord  and  tenant  come  to  a  settlement 
of  the  accounts  and  dealings,  and  the  liens 
are  satisfied.  If  the  landlord  will  unduly  or 
unjustly  refuse  to  come  to  a  settlement,  the 
tenant  may,  by  giving  the  five  days'  notice, 
sell  a  part  of  the  crop  without  subjecting 
himself  to  a  criminal  prosecution.  This 
gives  to  the  landlord  a  reasonable  time  to 
come  to  a  settlement.  If  they  cannot  do  so, 
either  of  them  may  apply  to  a  court  having 
jurisdiction  to  compel  a  settlement.  Pend- 
ing such  proceeding  the  rights  of  both  par- 
ties are  protected  by  retention  of  the  crop  or 
a  bond  for  the  value.  The  evident  purpose 
of  the  Legislature  was  to  prevent  litigation. 
Nothing  is  more  certain  to  bring  about  liti- 
gation than  the  course  pursued  by  the  defend- 
ants. They  had  not  satisfied  the  liens,  and 
it  is  evident  from  the  testimony  that  they 
knew  the  law.  To  satisfy  a  claim  is  to  pay 
or  discharge  it,  not  to  set  up  some  other 
claim  for  unliquidated  damages.  There  was 
not,  so  far  as  the  testimony  shows,  any  sug- 
gestion by  the  defendants  to  the  landlord 
that  they  had  any  such  claim.  While  we 
recognize  the  duty  of  the  court  to  avoid  over- 
ruling its  decisions,  we  feel  well  assured 
that  the  language  of  the  statute  demands 
that  we  concur  with  his  honor's  ruling,  and 
overrule  our  own  decision  in  Neal's  Case.  It 
is  very  desirable  that  the  relative  rights  and 
duties  of  landlords  and  tenants  be  clearly 
defined.  The  statute  is  plain,  and,  when  it  is 
understood  that  the  court  will  not  encourage 
experimenting  with  it,  both  parties  will  rec- 
ognize and  respect  the  rights  of  each  other. 
While  we  hold  the  law  to  be  as  stated,  we 
are  embarrassed  in  applying  this  ruling  to 
this  case.  It  may  be  that  these  defendants 
have  acted  upon  the  advice  of  counsel  based 
upon  the  decision  of  this  court  in  State  v. 
Neal,  supra.  If  so,  to  try  them  by  the  law 
as  herein  announced  would  be  an  injustice. 
While  it  is  true'  that  no  man  has  a  vested 
right  in  a  decision  of  the  court,  it  is  equally 
well  settled  that  where,  in  the  construction 
of  a  contract  or  in  declaring  the  law  re- 
specting its  validity,  the  court  thereafter 
reverses  its  decision,  contractual  rights  as 
acquired  by  virtue  of  the  law  as  declared 
in  the  first  opinion  will  not  be  disturbed. 
We  have  diligently  searched  for  authority  by 
which  courts  have  been  governed  in  cases 
such  as  the  one  before  us.  We  find  noth- 
ing very  satisfactory.  In  view  of  the  pecul- 
iar conditions  with  which  we  are  dealing, 
we  have  deemed  it  but  just  to  the  defend- 
ants, and  not  at  variance  with  any  authority 
in  this  court,  to  order  a  new  trial,  with  the 
direction  that  the  testimony  offered  in  this 
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case,  in  so  far  as  it  is  made  admissible  by 
tbe  ruling  of  this  court  in  State  y.  Neal,  be 
admitted.  If  the  defendants  shall  be  able 
to  establish  their  defense  in  accordance  with 
the  ruling  in  Neal's  Case,  they  are  entitled 
to  do  so;  but  the  construction  now  put  upon 
the  statute  will  be  applied  to  all  future  cases. 
AVhiie,  as  we  have  said,  we  find  no  authority 
directly  in  point,  we  think  this  course  is 
sustained  by  what  Is  said  in  Wells  on  Stare 
Decfsis,  566.  See,  also,  Township  t.  State, 
150  Ind.  168,  49  N.  B.  961;  26  A,  &  E.  Encyc 
Law,  179;  In  re  Dunham,  8  Fed.  Gas.  37. 
There  will  be  a  new  trial.  Let  this  be  cer- 
tified. 

New  trial. 

DOUGLAS,  J^  (dissenting).  I  still  adhere 
to  the  principles  asserted  in  my  concurring 
opinion  in  Neal's  Case,  129  N.  C.  692,  40  S.  E. 
205,  as  it  seems  proper  that  all  statutes 
should,  as  far  as  possible,  be  construed  in 
accordance  with  natural  Justice.  Section 
1759  of  the  Oode  provides  that  "any  lessee 
or  cropper,  or  the  assigns  of  either,  or  any 
other  person,  who  shall  remove  said  crop, 
or  any  part  thereof,  from  such  land  without 
the  consent  of  the  lessor  or  his  assigns,  and 
without  giving  him  or  his  agent  five  days' 
notice  of  such  intended  removal,  and  before 
satisfying  all  the  liens  held  by  the  lessor 
or  his  assigns,  on  said  crop^  shall  be  guilty  of 
a  misdemeanor."  It  will  be  noticed  that 
the  conjunction  "and"  is  used  In  connecting 
the  tht*ee  acts  constituting  the  offense,  which 
therefore  depends  upon  the  concurrence  of 
all  three  of  the  conditions.  If  consent  is  ob- 
tained, or  notice  is  given,  or  the  liens  are 
paid,  there  cffu  be  no  offense,  as  one  of  its 
essential  conditions  is  lacking.  The  evident 
purpose  of  the  statute  is  to  secure  the  pay- 
ment of  all  liens;  and  if  such  liens  are  paid 
its  essential  object  is  fully  accomplished. 

The  record  states  that  "the  defendants  of- 
fered to  prove  that  they  had  suffered  dam- 
age by  reason  of  the  prosecutor  not  comply- 
ing with  his  contract  In  excess  of  the  ad- 
vancements and  the  rents.  The  court  said 
he  would  permit  the  evidence  to  set  off  the 
advancements  made  by  the  prosecutor,  but 
exclude  its  application  to  set  off  the  rents." 
I  dp  not  clearly  see  the  distinction  between 
rents  and  advancements.  In  either  aspect, 
I  do  not  see  why  a  defendant  may  not  be 
permitted  to  plead  a  Just  indebtedness  aris- 
ing out  of  the  same  transaction  of  renting. 
This  would  be  a  valid  set-off  or  counterclaim 
In  a  civil  action,  and  would  prevent  any  re- 
covery by  the  landlord.  Of  course,  the  ten- 
ant would  act  at  his  own  peril,  and  would 
be  criminally  liable  if  he  failed  to  make  good 
his  defense;  but  it  seems  to  me  that  he 
should  have  the  opportunity  of  presenting  it 
Whether  the  landlord  was  in  fact  liable  in 
any  amount  to  the  defendants  in  the  case  at 
bar  is  immaterial  to  the  consideration  of  this 
question.    We  must  assume  he  was,  as  they 


were  refused  the  opportunity  of  proving  the 
fact  It  did  the  defendants  no  good  to  permit 
them  to  set  off  their  claims  against  the  ad- 
vancements, if  they  were  held  criminally  lia- 
ble for  the  rents.  Landowners  are  Justly  en- 
titled to  the  equal  protection  of  the  law;  but  I 
do  not  feel  called  upon  to  change  the  conjunc- 
tive "and"  In  the  statute  Into  the  disjunctive 
••or,"  when  It  results  in  putting  a  man  npon 
the  roads  for  neglecting  to  pay  a  debt  that  he 
did  not  owe  and  removing  a  crop  that  was 
his  own. 

(X36  N.  G.  4B») 
GREEN  ▼.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  North  Carolina.    Nov.  15, 

1904.) 

TELBOHAM   -*   RKOLIQENCB   —  PBESUUPTION -> 
KENTAL  ANOUISU—MOnON  TO  NON- 
SUIT—EFFECTT . 

1.  The  fact  that  a  message  received  b^  a  tele- 
graph company  for  delivery  at  a  certam  street 
number  was  not  delivered  until  the  day  follow- 
ing its  receipt,  when  called  for  by  the  sendee, 
raises  a  presumption  of  negligence  on  the  part 
of  .the  telegraph  company. 

2.  Where  a  message  was  received  b]^  a  tele- 
graph company  for  delivery  at  a  certain  street 
number,  but  the  name  of  the  sendee  was  incor- 
rectly recorded  by  the  receiving  operator,  the 
telegraph  company  is  not  excused  from  its  negli- 
gent failure  to  deliver  the  message  at  the  street 
number  because  the  mistake  was  due  to  the 
similarity  of  sound  on  the  telegraph  keys  be- 
tween one  of  tbe  letters  of  the  sendee's  name 
and  one  of  the  letters  in  the  name  as  incor- 
rectly taken  from  the  wires. 

8.  Mental  anguish  caused  by  the  negligence  of 
a  telegraph  company  in  failing  to  deliver  a  mes 
sage  announcing  the  arrival  of  a  16  year  old 
girl  alone  on  a  midnight  train  in  a  town  where 
she  was  a  stranger  constitutes  a  basis  for  the 
recovery  of  damages  in  an  action  by  her  against 
the  telegraph  company,  though  the  anguish  con- 
sisted merely  ^n  annoyance  resulting  from  the 
failure  to  have  some  one  meet  her  at  the  station. 

4.  A  demurrer  to  a  complaint  on  the  ground 
that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  admits  all  tbe  facts 
alleged  in  the  complaint,  construed  in  the 
light  most  favorable  to  the  plaintiff. 

Appeal  from  Superior  Court,  Halifax  Coun- 
ty;  Moore,  Judge. 

Action  by  Willie  Hall  Green,  by  her  next 
friend,  I.  B.  Green,  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.    Reversed. 

The  material  facts  are  thus  briefly  stated 
by  the  defendant:  This  is  the  plaintiff's  ap- 
peal from  a  judgment  sustaining  the  defend- 
ant's demurrer.  The  complaint  states  that 
the  plaintiff  was  a  girl  of  16,  living  in  Wel- 
don,  the  daughter  of  Isaac  B.  Green.  That 
the  defendant  telegraph  company  maintain- 
ed offices  at  Weldon  and  Columbia,  and  on 
September  23,  1903,  she  left  Weldon  to  go 
to  Spartanburg,  S.  C,  via  Columbia,  and  that 
it  was  necessary  for  her  to  remain  over  in 
Columbia  during  the  night.    That  the  agent 

IT  2.  See  Telegraphs  and  Telephones,  voL  ff,  Cent 
Dig.  9  61. 
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of  the  defendant  company  at  Weldon  was 
acquainted  with  the  young  lady  and  her  fa- 
ther, and  the  father  informed  the  agent  that 
he  greatly  desired  some  one  to  meet  his 
daughter  in  Columbia.  That»  Immediately 
after  the  train  on  which  the  young  lady  was 
traveling  left  Weldon,  her  father,  Dr.  Green, 
delivered  the  following  message  to  the  de- 
fendant's agent  in  Weldon,  directed  to:  "Mrs. 
Jno.  B.  Lee,  2010  Main  Street,  Columbia,  S. 
C:  Willie  leaves  here  on  Coast  Line  train 
39  to-day.  Meet  her.  [Signed]  I.  B.  Green." 
This  message  was  taken  in  Columbia  as  ad- 
dressed to  "Mrs.  Knoblee,  2010  Main  street,** 
and  was  not  delivered  until  the  next  morn- 
ing, when  Mrs.  John  B.  Lee  Inquired  for  it  at 
the  telegraph  office  at  Columbia.  The  plain- 
tier.  Miss  Willie  Green,  arrived  in  Colum- 
bia about  12  o'clock  the  same  night,  and 
found  no  one  to  meet  her.  She  was  naturally 
disturbM  and  anxious.  The  conductor  put 
her  in  charge  of  the  colored  matron  at  the 
station  in  Columbia,  the  matron  secured  a 
hack,  and  after  some  delay  she  was  driven 
to  the  house  of  her  fHend  Mrs.  Lee.  That; 
by  reason  of  this  negligence  upon  the  part  of 
the  defendant,  the  plaintiff  suffered  mental 
anguish.  Hpon  this  the  defendant  demurred 
to  the  complaint,  for  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion which,  under  the  circumstances  set 
forth,  entitled  the  plaintiff  to  recover  dam- 
ages for  so-called  mental  anguish,  and  that 
the  disappointment  and  annoyance  which 
the  plaintiff  calls  "mental  anguish,*'  arising 
under  the  circumstances  set  out  In  the  com- 
plaint, is  not  a  legal  ground  for  damages 
for  mental  anguish.  His  honor  sustained  the 
demurrer,  and  the  plaintiff  appealed. 

Day  &  Bell,  Murray  Allen,  and  W.  B.  Dan- 
iel, for  appellant.  F.  H.  Busbee  &  Son  and 
R.  0.  Strong,  for  appellee.  . 

DOUGLAS,  J.  (after  stating  the  facts). 
The  defendant  In  its  brief  thus  states  the 
question  Intended  to  be  presented:  'This 
case  baldly  presents  the  question,  which  it 
has  been  apparent  would  soon  arise,  whether 
the  barriers  are  to  be  thrown  down,  and 
every  disappointment^  annoyance,  or  vexa- 
tion which  may  arise  from  a  delay  or  a 
misdirected  telegram  can  be  the  subject  of 
an  action  for  mental  anguish.  In  other 
words,  whether  any  annoyance,  disappoint- 
ment vexation,  or  anxiety  on  account  of  a 
missing  friend  at  the  station,  or  from  other 
cause,  can  be  dignified  by  the  name  of 
'mental  anguish,'  and  adjudged  to  rank  in  the 
same  class  with  the  poignant  grief  arising 
from  a  failure  to  reach  the  bedside  of  a  dying 
wife  in  time  to  receive  her  last  adieus." 
We  are  fully  aware  of  the  Importance  of  the 
question  thus  presented,  and  have  given  it  the 
careful  consideration  which  it  deserves.  We 
do  not  desire  to  Impose  any  additional  bur^ 
dens  upon  telegraph  companies  or  require 
any  unnecessary  restrictions,  but  we  cannot 


ignore  the  eraentlal  purposes  of  their  crea- 
tibn.  A  telegraph  company  is  a  quasi  public 
corporation — ^private  in  the  ownership  of  its 
stock,  but  public  in  the  nature  of  its  du* 
ties.  It  has  all  the  powers  of  a  private  cor- 
poration, such  as  a  separate  legal  existence, 
perpetual  succession,  and  freedom  from  indi- 
vidual liability,  and  possesses,  also,  in  addi- 
tion thereto,  the  extraordinary  privileges 
which  under  our  Constitution  can  be  exer- 
cised only  by  such  corporations  as  are.  or- 
ganized  for  a  public  purpose,  and  then  only 
when  necessary  for  the  proper  fulfillment  of 
such  purpose.  Among  the  extraordinary 
'privileges  enjoyed  by  such  corporations  Is 
the  condemnation  of  private  property,  which 
can  never  be  taken  for  a  private  purpose. 
The  acceptance  of  such  privileges  at  once 
fixes  upon  the  corporation  the  indelible  Im- 
press of  a  public  use.  A  telegraph  company 
is  essentially  public  In  Its  duties.  Without 
such  public  duties  there  would  be  neither- 
reason  for  its  creation,  nor  excuse  for  its 
continued  existence.  In  fact,  being  the  com- 
plement of  the  postal  service,  it  Is  one  of 
those  great  public  agencies  so  important 
In  Its  nature  and  far-reaching  in  Its  applica- 
tion that  some  of  our  wisest  statesmen  have 
deemed  its  continued  ownership  in  private 
hands  a  menace  to  public  interests.  Hence 
It  follows,  both  upon  reason  and  authority, 
that  the  failure  of  a  telegraph  company  to 
promptly  and  correctly  transmit  and  deliver 
a  message  received  by  it  is  a  breach  of  a 
public  duty  imposed  by  operation  of  law. 
In  the  words  of  a  great  English  judge:  ""A 
breach  of  this  duty  is  a  breach  of  the  law, 
and  for  this  breach  an  action  lies,  founded 
on  the  conmion  law,  which  action  wants  not 
the  aid  of  a  contract  to  support  it**  This  has 
been  expressly  held  by  this  court  In  Cashlon 
V.  Tel.  Co.,  124  N.  C.  459,  32  S.  B.  746,  45  L. 
R.  A.  160;  Landle  v.  Tel.  Co.,  124  N.  C.  528, 
82  S.  B.  886;  and  Cogdell  v.  Tel.  Co.,  135  N. 
C.  431,  47  S.  B.  400. 

The  demurrer  admits  all  the  facts  alleged 
in  the  complaint,  construed  in  the  light  most 
favorable  to  the  plaintiff.  It  is  therefore  ad- 
mitted that  the  message  was  received  by 
the  defendant,  and  not  delivered  nntU  the 
following  day,  when  called  for  by  the  sendee. 
This  of  itself  raises  the  presumption  of  neg- 
ligence. Sherrill  v.  Tel.  Co.,  116  N.  O.  655, 
21  S.  B.  429;  Hendricks  v.  Tel.  Co..  126  N. 
C.  304,  35  S.  B.  543,  78  Am.  St.  Rep.  658; 
Laudie  v.  Tel.  Co.,  126  N.  C.  431,  35  S.  B. 
810,  78  Am.  St.  Rep.  668;  Rosser  v.  Tel.  Go., 
130  N.  C.  251,  41  S.  B.  378;  Hunter  v.  Td. 
Co.,  130  N.  C.  602,  41  S.  B.  796;  Cogdell  T. 
Tel.  Co.,  135  N.  C.  431,  47  S.  B.  490.  Aside 
from  this  presumption,  we  think  the  facts 
alleged  clearly  tend  to  prove  negligence  on  the 
part  of  the  defendant  The  telegram  was  ad- 
dressed to  Mrs.  Jno.  B.  Lee,  2010  Main 
street  The  name  of  the  sendee  was  chan- 
ged in  transmission  to  Mrs.  Knoblee.  Th» 
defendant  urges  in  excuse  for  such  neg]l> 
gence  the  similarity  between  the  telegraphic 
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J**  and  "K.'^  This  is  no  legal  excuse.  Cog- 
dell  V.  Tel.  Co.,  135  N.  0.  431,  47  S.  B.  490. 
If  tbe  defendant  adopts  a  code  intrinsically 
liable  to  such  mistakes,  it  should  exercise 
the  greater  care  in  preventing  them.  The 
defendant's  agents  could  at  least  have  In- 
quired at  the  street  address  given  in  the 
telegram.  Such  Inquiry  would  doubtless  have 
resulted  in  ascertaining  the  identity  of  the 
sendee.  Such  was  the  result  when  Mrs.  Lee 
called  for  the  telegram  on  the  following 
day.  The  plaintiff  alleges  that  she  suffered 
mental  anguish,  and  this  is  also  admitted 
by  the  demurrer.  Aside  from  this,  we  think 
the  circumstances  in  which  she  was  placed 
may  well  have  caused  it.  A  girl  16  years  of 
age  finds  herself  after  midnight  in  a  strange 
city,  riding  two  miles  in  a  carriage  with  an 
unknown  driver.  It  is  true,  she  suffered  no 
insult  or  physical  injury;  but  the  question 
is,  what  would  be  the  natural  effect  upon 
the  mind  and  nervous  system  of  a  child  of 
her  age?  Nature  offers  no  flower  more  ten- 
der or  more  fair  than  budding  womanhood, 
and  around  it  every  protection  will  be  thrown 
by  the  hand  of  the  law.  The  defendant  was 
informed  of  the  full  purpose  of  the  telegram, 
and  the  iQiportance  of  its  immediate  delivery. 
It  therefore  remains  only  to  consider  wheth- 
er, under  the  admitted  facta,  the  plaintiff  is 
entitled  to  recover  compensatory  damages 
for  the  mental  anguish  she  may  have  suf- 
fered as  the  direct  result  of  the  defendant's 
negligence.  We  see  no  reason  why  she  can- 
not, and  we  find  no  authority  in  this  state 
to  the  contrary. 

It  is  said  by  the  defendant  that  "it  does 
not  require  to  be  pointed  out  that  If  the 
barriers  are  once  thrown  do^n,  and  any 
disappointment,  anyoyance,  or  unnecessary 
alarm  occasioned  by  a  delayed  telegram 
shall  be  allowed  to  be  the  subject  of  dam- 
ages, every  barrier  which  the  law  has  erect- 
ed in  the  limitation  of  actions  for  damages 
will  be  thrown  down,  and  the  waters  will 
be  out  in  deluge."  We  do  not  think  that 
any  such  result  will  follow  our  decision  in 
this  case,  but  such  a  possibility  should  not 
deter  us  from  giving  to  the  plaintiff  the  full 
measure  of  Justice  to  which  she  is  entitled. 
The  defendant,  in  its  brief,  quotes  the  fol- 
lowing extract  from  the  decision  of  this 
court  in  Chappell  v.  Ellis,  123  N.  C,  on  page 
283,  31  a  B.  709,  68  Am.  St  Rep.  822,  which 
we  may  here  repeat:  "But  it  is  urged  that 
the  principle  of  the  Oashion  Case,  If  carried 
to  its  fullest  extent,  would  directly  lead  to 
the  recovery  of  damages  for  all  kinds  of 
mental  suffering.  It  may  be,  but  we  feel 
compelled  to  carry  out  a  principle  only  to  its 
necessary  and  logical  results,  and  not  to  its 
furthest  theoretical  limit,  in  disregard  of 
other  essential  principles.  •  ♦  ♦  We  do 
not  feel  at  liberty  to  adopt  any  one  principle 
as  the  sole  guide  of  our  decisions,  and  to 
carry  ft  out  to  extreme  and  dangerous  limits, 
regardless  of  other  great  principles  of  Justice 
and  of  law  so  firmly  established  by  reason 


and  precedent*'  As  we  have  already  said, 
we  are  now  considering  the'  question  of 
damages  resulting  from  tbe  breach  of  a  pub- 
lic duty  by  a  quasi  public  corporation.  How 
far  this  principle  may  In  the  future  be  ex- 
tended to  other  corporations  or  to  other  cir- 
cumstances, we  cannot  tell;  and,  in  the  ab- 
sence of  any  matter  before  us  involving  its 
further  consideration,  we  have  neither  the 
right  nor  the  wish  to  limit  or  extend  its 
application,  as  a  pure  matter  of  legal  spec- 
ulation. As  the  cases  come  up,  we  will 
decide  them  as  best  we  may.  In  the  mean- 
time we  will  try  to  confine  our  opinion  to 
the  facts  of  this  case,  and  others  identical 
therewith.  We  may,  however,  say  that 
there  seems  a  material  difference  between 
an  incidental  tort  by  an  individual  or'  a 
private  corporation,  and  the  breach  by  a 
quasi  public  corporation  of  a  public  duty 
relating  to  the  essential  object  of  Its  crea- 
tion. The  exact  nature  of  this  difference 
it  is  difficult  and  at  present  unnecessary  to 
determine. 

It  is  true,  no  case  has  been  called  to  our 
attention  in  which  this  court  has  allowed 
damages  for  mental  anguish  arising  from  the 
failure  to  deliver  a  telegram,  except  in  cases 
relating  to  sickness  or  death.  On  the  other 
hand,  we  are  not  aware  of  any  case  in 
which  this  court  has  drawn  any  such  dis- 
tinction either  In  the  allowance  or  disal- 
lowance of  damages.  The  nearest  approach 
to  any  such  limitation  that  the  diligence  of 
the  learned  counsel  for  the  defense,  aided 
by  our  own  research,  has  been  able  to  find, 
is  Chappell  v.  Bills,  123  N.  C.  259,  31  S.  B. 
709,  68  Am.  St  Rep.  822,  in  which  a  poor  old 
woman,  against  whom  a  writ  of  possession 
had  been  Issued,  was  thrown  out  upon  the 
highway.  In  that  case  the  eviction  was  law- 
ful, and  it  was  merely  the  unlawful  taking 
of  certain  personal  property,  nearly  all  of 
which  was  soon  after  returned,  that  could 
be  considered  In  the  assessment  of  dam- 
ages. It  is  true,  this  court,  In  distinguishing 
that  case  from  Cashlon's  Case,  says:  "The 
opinion  hi  Cashlon's  Case  was  hinged  on  the 
solemn  fact  of  death,  and  the  associations 
inseparable  from  the  final  severance  of  all 
earthly  ties  by  an  immortal  spirit.  The  an- 
guish of  a  mother  bending  over  the  body  of 
her  child,  every  lock  of  whose  sunny  hair  is 
entwined  with  a  heart  string,  and  kissing 
the  cold  lips  that  are  closed  forever,  cannot 
come  within  the  range  of  comparison  with 
any  mental  suffering  caused  by  the  loss  of 
a  pig."  This  language,  correctly  describing 
the  facts  In  Cashion's  Case,  was  used  to 
more  fully  and  forcibly  distinguish  it  from 
Ohappell's  Case,  and  not  as  a  limitation  upon 
the  general  doctrine.  Its  purpose  and  ap- 
plication Is  apparent  from  the  following 
language  of  the  court  in  the  same  case: 
"The  doctrine  of  mental  suffering  or  'mental 
anguish,'  as  we  prefer  to  call  it,  as  indicat- 
ing a  higher  degree  of  suffering  than  arises 
from    mere   disappointment   or   annoyance. 
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contemplates  purely  compensatory  damages, 
and,  as  far  as  we  are  aware,  lias  never  been 
applied  to  cases  like  that  at  bar.  This 
case  would  come  under  the  rule  of  exem- 
plary, punitive,  or  vindictive  damages,  as 
they  are  variously  denominated.  Such  dam- 
ages, which  look  not  only  to  the  loss  sus- 
tained by  the  plaintiff,  but  still  more  to  the 
conduct  of  the  defendant,  can  be  allowed 
only  where  there  is  shown,  on  the  part  of 
the  defendants,  malice,  wantonness,  oppres- 
sion, brutality,  Insult,  gross  negligence,  or 
certain  cases  of  fraud.  ♦  ♦  ♦  We  are  not 
insensible  to  the  pitiable  condition  of  the 
plaintiff,  thrown  upon  the  highway  without 
shelter  and  with  but  little  to  eat;  but  we 
must  remember  that  her  shelterless  condi- 
tion, which  probably  caused  the  greater  part 
of  her  distress,  was  the  result  of  a  lawful 
eviction.  Charity  would  have  dictated  a 
different  course,  but  that  great  virtue  Is  not 
enforceable  In  a  court  of  law."  Both  before 
and  since  that  opinion  was  rendered  this 
court  has  recognized  the  doctrine  in  cases 
merely  of  sickness.  While  one  may  lead  to 
the  other,  there  Is  a  vast  difference  between 
sickness  and  death,  and  there  seems  no  rea- 
son why  principles  recognized  In  the  for- 
mer should  not  apply  to  kindred  cases  of 
equal  strength  and  Importance.  While  we 
And  no  direct  decision  of  the  question  In 
any  of  our  cases,  we  think  that  their  line 
of  reasoning  tends  to  recognize  the  legal 
existence  of  mental  suffering  apart  from 
sickness  and  death.  This  is  especially  so  in 
Young  V.  Tel.  Co.,  107  N.  C.  370,  11  S.  B. 
1044,  9  L.  R.  A.  609,  22  Am.  St.  Rep.  883; 
Morton  v.  Tel.  Ck).,  130  N.  O.  299,  41  S.  E. 
484;  Bright  v.  Tel.  Co.,  132  N.  C.  317,  43  S. 
B.  841;  and  Bryan  ▼.  Tel.  Co.,  133  N.  C. 
003,  45  S.  E.  938.  In  Cashion  v.  Tel.  Co.,  123 
N.  C.  267,  31  S.  E.  493,  this  court  quotes  as 
follows  from  Shearman  &  Redfield  on  Negli- 
gence, S  605:  "In  case  of  delay  or  total 
failure  of  delivery  of  messages  relating  to 
matters  not  connected  with  business,  such  as 
personal  or  domestic  matters,  we  do  not 
think  that  the  company  in  fault* ought  to 
escape  with  mere  nominal  damages,  on  ac- 
count of  the  want  of  strict  commercial  value 
in  such  messages.  Delay  in  the  announce- 
ment of  a  death,  an  arrival,  the  straying  or 
recovery  of  a  child,  and  the  like,  may  often 
be  productive  of  an  injury  to  the  feelings 
which  cannot  be  easily  estimated  in  money, 
but  for  which  a  Jury  should  be  at  liberty  to 
award  fair  damages."  This  same  language  is 
quoted  with  approval  in  Young  v.  Tel.  Co., 
107  N.  a,  on  page  373,  11  S.  B.  1044,  9  L.  R. 
A.  669,  22  Am.  9t.  Rep.  883. 

In  neither  Bright*s  nor  Cashlon's  Case  was 
the  plaintiff  the  sendee  of  the  message,  nor 
was  she  deprived  of  the  satisfaction  of  at- 
tending the  death  or  burial  of  the  deceased. 
In  both  cases  she  sued  on  account  of  the 
absence  of  a  relative  to  whom  she  looked  for 
consolation  and  assistance.  The  death  of 
the  deceased  was  the  occasion,  rather  than 


the  cause,  of  the  anguish  for  which  she  re- 
covered. In  cases  where  great  stress  is  laid 
upon  the  fact  of  sickness  or  death,  it  is  with 
the  view  of  fixing,  the  defendant  with  notice 
of  the  Importance  of  the  message,  where  it 
has  received  no  ^  special  Information,  like 
those  cases  where  near  relationship  is  relied 
on  simply  to  raise  the  presumption  of  suf- 
fering. In  Lyne  v.  Tel.  Co.,  123  N.  O.  129, 
31  S.  E.  350,  this  court  says,  on  page  133,  123 
N.  C,  page  351,  31  S.  E.:  "The  same  con- 
tention [that  the  relation  of  the  parties  was 
not  disclosed]  was  made  in  that  case  that 
the  defendant  makes  in  this,  and  the  court 
say,  among  other  things,  'that  the  rule  in- 
sisted on  by  appellant  is  too  restricted  to  be 
safely  applied  to  communications  sent  by 
the  electric  telegraph.  ♦  ♦  •  When  such 
communications  relate  to  sickness  and  death, 
there  accompanies  them  a  common>sense 
suggestion  that  they  are  of  importance,  and 
that  the  persons  addressed  have  in  them  a 
serious  interest'"  In  Cashion  v.  Tel.  Co., 
124  N.  C.  459,  32  S.  B.  746,  45  L.  R.  A,  160 
(second  appeal),  this  court  says  on  page  464, 
124  N.  C,  page  747,  32  S.  E.,  45  L.  R.  A. 
160:  "The  telegram  in  question  stated  that 
Mr.  Cashion  had  been  killed  while  at  work, 
and,  on  its  face,  suggested  that  It  was  of 
unusual  importance  to  somebody.  The  de- 
fendant knew  that  somewhere  there  was  a 
vacant  chair;  that  some  one  the  lonely  death 
watch  was  keeping.  Who  or  where,  it  mat- 
tered not  to  the  defendant,  as  it  had  no  more 
right  to  wrong  one  person  than  another." 
Another  signi^cant  fact  is  the  growing 
tendency  of  Judicial  opinion  to  allow  com- 
pensatory damages  for  mental  suffering  even 
when  disconnected  with  any  physical  suf- 
fering. This  is  forcibly  illustrated  in  the 
case  of  Osborne  v.  LeiPch,  135  N.  0.  628,  47 
S.  E.  811,  where  this  court  holds  that  in 
cases  of  libel,  where  the  statute  forbids  puni- 
tive damages,  actual  damages  may  be  al- 
lowed for  mental  suffering  alone.  This  court 
says  on  page  633:  '*This  being  an  action 
upon  a  libel  per  se,  the  plaintiff  has  a  right 
to  recover  compensatory  damages.  Newell 
on  S.  &  L.  43;  Hale,  supra,  p.  99.  Compen- 
satory damages  include  all  other  damages 
than  punitive,  thus  embracing  not  only  spe- 
cial damages,  as  direct  pecuniary  loss,  but 
injury  to  feelings,  mental  anguish,  and  dam- 
ages to  character  or  reputation.  18  Am.  & 
Eng.  Ency.  (2d  Ed.)  1082  et  seq.;  Hale,  su- 
pra, 106,  99.  'Actual  damages  are  synony- 
mous* with  'compensatory  damages.'  New- 
ell, supra,  839;  18  Am.  &  Eng.  Ency.  (2d  Ed.) 
1081  et  seq.  Damages  for  mental  suffering 
are  actual  or  compensatory.  They  are  not 
special  nor  punitive,  and  are  given  to  in- 
demnify the  plaintiff  for  the  injury  suffer- 
ed. 1  Am.  &  Eng.  Ency.  (2d  Ed.)  602.  The 
law  infers  actual  or  compensatory  damages 
for  injury  to  the  feelings  and  reputation  of 
the  plaintiff  from  a  libel  calculated  to  humil- 
iate him  or  injure  his  reputation  or  cha^ 
acter." 
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Of  course,  in  cases  merely  of  slander  or 
Ubel  there  could  be  no  physical  pain  except 
as  the  reaction  of  mental  suffering.  The 
mere  fact  that  a  shock  to  the  feelings  which 
goes  directly  to  the  mind,  without  ever 
touching  the  body,  may  produce  such  re- 
action upon  the  physical  system  as  even  to 
endanger  life  itself,  is  per  se  the  surest 
proof  of  the  existence  of  actual  suffering,  and 
the  strongest  argument  for  the  allowance  of 
compensatory  damages.  If  such  suffering  ac- 
tually results  directly  from  the  wrongful  act 
of  the  defendant,  it  would  seem  to  make  but 
little  difference  what  were  the  collateral 
circumstances. 

The  case  at  bar  was  ably  and  elaborately 
argued,  orally  and  by  brief,  on  both  sides; 
and,  in  the  end,  we  find  ouraelyes  compelled 
to  decide  the  question  upon  the  reason  of  the 
thing,  rather  than  any  weight  of  decided  au- 
thority. Of  course,  we  could  not  look  for 
precedents  where  the  doctrine  of  mental  an- 
guish is  not  recognized;  and,  even  where 
it  is,  the  facts  of  the  respective  cases  gen- 
erally fall  short  of  direct  application.  With 
few  exceptions,  as  in  our  own  state,  the  ele- 
ment of  death  or  sickness  appears  directly 
or  Indirectly  in  the  case;  but,  as  with  us, 
we  find  no  decision  containing  any  such  limi- 
tation of  the  doctrine.  The  cases  most  near- 
ly in  point  are  those  of  Western  Union  Tel. 
Co.  V.  Proctor,  6  Tex.  Civ.  App.  300,  25  S.  W. 
811,  and  same  plaintiff  in  error  v.  Taylor 
(Tex.  Oiv.  App.)  81  S.  W.  69.  In  the  latter 
case,  filed  April  3,  1904,  and  reaffirmed  by' 
the  denial  of  a  rehearing  on  June  1,  1904, 
it  was  held  (quoting  the  headnote)  that: 
"Where  a  wife  telegraphed  to  her  husband 
to  meet  her,  but.  owing  to  the  telegraph 
company's  negligence,  the  message  was  not 
delivered,  and  she  arrived  at  the  railroad  sta- 
tion at  night,  and  went  to  a  hotel,  where 
she  failed  to  secure  lodging,  owing  to  Its 
crowded  condition,  and  frdm  which,  after  a 
delay,  she  voluntarily  went,  escorted  by  a 
stranger,  who  treated  her  with  courtesy,  in 
a  search  for  her  husband,  to  a  second  hotel, 
where  she  found  him,  she  was  not  entitled 
to  damages  j^rom  the  telegraph  company  for 
mental  suffering  accruing  from  the  time  she 
reached  the  first  hotel  until  she  found  her 
husband."  We  do  not  very  clearly  under- 
stand the  reasoning  of  this  case,  nor  do  we 
see  the  force  of  the  apparently  arbitrary  dis- 
tinction between  the  mental  suffering  incur- 
red between  the  depot  and  the  first  hotel, 
and  that  between  the  first  hotel  and  the  sec- 
ond. The  latter  seems  to  have  been  based 
upon  the  .belief  of  the  appellate  court  that  in 
fact  there  was  no  such  suffering.  The  point 
pertinent  to  the  case  at  bar  is  that  the 
plaintiff  was  allowed  to  recover  compensa- 
tory damages  for  mental  suffering  discon- 
nected from  any  physical  imin  or  attending 
circumstances  of  sickness  or  death. 

In  Proctor's  Case  the  court  held  (quoting 
headnote)  that:  "R.  eloped  with  plaintiff's 
daughter,  aged  15  years,  going  towards  the 


I  county  seat  to  procure  license  and  be  mar- 
ried. Plaintiff  at  once  telegraphed  the  coun- 
ty clerk,  stating  the  girl's  age  and  forbid- 
ding the  issuance  of  license;  but,  through 
negligent  delay  in  the  delivery  of  the  mes- 
sage, it  did  not  reach  the  clerk  until  after 
license  had  been  issued  and  the  parties  mar- 
ried. Helh,  that  plaintiff  was  entitled  to  re- 
cover of  the  telegraph  company  damages  for 
the  loss  of  his  daughter's  services  up  to  the 
age  of  18,  and  also  for  the  mental  distress 
involved."  In  that  case  the  court,  on  page  ' 
304,  6  Tex.  Oiv.  App.,  page  813,  25  S.  W., 
says:  "We  think,  also,  that  he  was  entitled 
to  recover  for  the  mental  distress  involved. 
We  cannot  distinguish  this  case,  in  principle 
from  the  case  of  Stuart  v.  Telegraph  Co.,  66 
Tex.  584,  18  S.  W.  351,  59  Am.  Rep.  623 
(relating  to  sickness  and  death),  and  that 
line  of  decisions.  The  solicitude  of  a  parent 
for  the  welfare  of  an  only  daughter  of  ten- 
der years,  committed  to  his  care  both  by 
nature  and  law,  is  certainly  not  less  sub- 
stantial than  the  affection  of  one  brother  for 
another." 

Although  not  a  telegraph  case,  we  are 
much  impressed  with  the  reasoning  of  the 
court  in  Missouri  P.  Ry.  Co.  v.  Kaiser  (Tex. 
Sup.)  18  S.  W.  305,  where  a  girl  16  years  of 
age,  accompanied  only  by  a  girl  companion, 
was  ejected  from  the  train  at  a  small  town 
where  she  was  a  stranger,  and  where  she 
remained  an  hour  before  she  was  discovered 
by  friends.  The  court  therein  says:  "It  is 
contended  that  the  court  erred  in  refusing 
a  special  charge  asked  by  the  defendant 
to  the  effect  that  plaintiff  could  not  recover 
for  mental  suffering  arising  from  any  sup- 
posed or  anticipated  danger,  because  there 
was  no  aggravation  attending  her  leaving  the 
train,  nor  in  the  action  of  the  conductor, 
and,  such  being  the  case,  she  could  only  re- 
cover for  Inconvenience,  loss  of  time,  labor, 
and  expense  of  reaching  her  destination.  We 
do  not  think  that  this  charge  should  have 
been  given.  We  do  not  think  that  the  men- 
tal condition  of  the  plaintiff  can  properly  be 
considered  as  arising  'from  a  supposed  or 
anticipated  danger.'  The  circumstances  of 
two  inexperienced  girls,  unaccustomed  to 
traveling,  suddenly  ejected  from  a  train  at 
a  small  railroad  station,  where  they  were 
entire  strangers,  and  contrary  to  provisions 
made  for  their  safety  by  their  careful  par- 
ents, were  well  calculated  to  arouse  In  their 
minds  feelings  of  insecurity  and  danger  that 
would  not  have  been  properly  characterized 
by  referring  to  them  In  a  charge  as  merely 
'supposed  or  anticipated.' "  This  language 
singularly  fits  the  case  at  bar. 
,  In  the  recent  case  of  Gillespie  v.  Brooklyn 
Heights  R.  Co.,  70  N.  B.  857,  decided  April 
26,  1904,  the  Court  of  Appeals  of  New  York, 
in  an  able  and  learned  opinion,  held  that  a 
passenger  on  a  street  car  can  recover  from 
the  company  for  Injuries  to  her  feelings  caus- 
ed by  the  insulting  language  of  the  conduct- 
or;   and  that  such  damages  ^re  compensa- 


170 


49  SOUTHBSASTBRN  BBPORTBB. 


i/LC 


tOTj,  and  not  exemplary.  The  opinion  quote* 
with  approval  the  following  language  from 
Thompson  on  Negligence,  S  8288:  "Dam- 
ages given  on  the  footing  of  humiliation,  mor- 
tification, mental  suffering,  etc.,  are  compen- 
satory, and  not  exemplary,  damages.  They 
are  ^ven  because  of  the  suffering  to  which 
the  passenger  has  been  wrongfully  subject- 
ed by  the  carrier.  The  quantum  of  this  suf- 
fering may  not,  and  generally  does  not,  de- 
pend at  all  upon  the  mental  condition  of  the 
carrier's  servant,  whether  he  acted  honestly 
or  dishonestly,  with  or  without  malice.*'  Fur- 
ther on  in  the  opinion  the  court  uses  the  fol- 
lowing language:  "Humiliation  and  indignity 
are  elements  of  actual  damages,  and  these 
may  arise  from  a  sense  of  injury  and  out- 
raged rights  in  being  ejected  from  a  railroad 
train  without  regard  to  the  manner  in  which 
the  ejection  was  effected,  though  only  done 
through  mistake."  The  court  also  says: 
"The  relation  between  a  carrier  and  its  pas- 
senger la  more  than  a  mere  contract  relation, 
as  it  may  exist  in  the  absence  of  any  con- 
tract whatsoever.  Any  person  rightfully  09 
the  cars  of  a  railroad  company  la  entitled 
to  protection  by  the  carrier,  and  any  breach 
of  its  duty  In  that  respect  is  in  the  nature  of 
a  tort,  and  recovery  may  be  had  in  an  action 
of  tort  as  well  as  for  a  breach  of  the  con- 
tract." We  have  quoted  from  this  opinion 
because  it  unequivocally  asserts  the  pilnciple 
that  a  plaintiff  can  recover  in  tort  compensa- 
tory damages  for  purely  mental  suffering, 
without  any  physical  pain  whatever,  resulting 
from  the  breach  of  public  duty  by  a  common 
carrier.  Telegraph  and  railroad  companies 
are  in  their  nature  essentially  similar,  as  be- 
ing quasi  public  corporations  organized  for 
a  public  purpose,  and  fixed  with  a  public 
use.  For  the  breach  of  a  public  duty  they 
are  both  liable  in  tort,  and  we  see  no  rea- 
son why  similar  injuries  arising  from  such 
breach  of  duty  should  not  b^  governed  by 
similar  principles.  That  it  is  well  settled 
tn  railroad  cases  is  abundantly  shown  by  the 
authorltiea  dted  in  the  last-named  case,  and 
we  think  that  those  authorities  are  applica- 
ble by  analogy  to  the  case  at  bar.  For  this 
reason,  we  have  not  deemed  it  necessary  to 
dte  the  decisions  allowing  compensatory 
damages  for  mental  suffering,  without  any 
physical  pain,  in  such  cases  as  seduction, 
breach  of  promise,  slander  and  libel,  ma- 
licious arrest  and  prosecution,  false  impris- 
onment, criminal  conversation,  and  kissing 
a  female  against  her  will. 

The  defendant  apparently  reliea  upon  the 
case  of  McAllen  v.  Telegraph  Co.,  70  Tex. 
243,  7  S.  W.  716,  where  the  plaintiff  sent  a 
telegram  to  tala  fathei^,  who  lived  75  mOes 
from  a  railroad,  to  send  the  family  carriage 
to  take  him  home.  The  message  was  not 
delivered,  and  the  carriage  waa  not  sent, 
whereupon  the  plaintiff  took  up  the  idea  that 
"some  dreadful  calamity  had  befallen  his  fa- 
ther.** He  thereupon  took  passage  in  a 
"jerkey**   and  on  a  buckboard,  and  subse- 


quently sued  the  telegraph  company  for  men- 
tal anguish  as  well  as  physical  suffering. 
The  court  held  that  neither  the  imaginary 
death  of  his  father,  nor  the  bouncing  of  the 
buckboard,  was  within  the  contemplation  of 
the  parties.  That  case  has  no  application 
to  the  one  at  bar,  coming  clearly  within  the 
rule  laid  down  in  Bowers  v.  Tel.  Co.,  135 
N.  C.  504,  47  S.  B,  597. 

We  are  struck  with  the  phrase  so  often 
used — notably  by  Joyce  on  Electric  Law — 
"Telegrams  as  to  sickness,  death,  or  the 
like."  The  meaning  of  the  last  three  words 
is  not  defined,  but  there  Is  an  unwelcome  sug- 
gestion, upon  which  the  mind  refuses  to 
dwell,  of  what  might  happen  to  a  defenseless 
girl  in  the  deserted  streets  of  a  dty  at  mid- 
night, that  may  well  be  likened  to  death  it- 
self. 

In  this  connection  we  have  endeavored  to 
ascertain  the  latest  decisions  of  the  courts 
of  the  different  states  upon  this  subject. 
When  we  remember  that  this  doctrine  of 
mental  anguish  in  telegraph  cases  is  of  recent 
origin,  having  theretofore  been  deemed  con- 
trary to  the  principles  of  the  common  law, 
and  has  made  constant  progress  in  opposition 
to  the  preconceived  ideas  of  courts  and  Ju- 
rists, it  seems  that  it  must  possess  much 
inherent  strength  and  merit  This  is  es- 
pecially evident  from  the  actions  of  ootaln 
courts,  some  of  them  of  the  highest  repata- 
tlon,  which,  while  denying  the  doctrine  In 
telegraph  cases  that  damages  for  mental  suf- 
fering may  be  recovered  in  the  absence  of 
physical  pain  or  injury,  allow  it  in  cases 
of  a  kindred  nature,  such,  for  Instance^  as 
insulting  or  humiliating  a  passenger.  The 
following  is  the  present  status  of  the  doctrine 
in  the  different  states,  as  far  as  we  have  been 
able  to  ascertain: 

Its  history  in  the  state  of  Texas,  wh»e  it 
was  first  specifically  announced,  may  be  brief- 
ly stated  as  follows:  The  first  case  in  that 
court  is  the  celebrated  one  of  So  Relle  v. 
Telegraph  Company,  55  Tex.  308,  40  Am.  R^ 
805.  There  it  was  held  that  there  could  be 
a  recovery  in  such  cases.  The  next  cases 
were  Railway  Company  v.  Levy,  59  Tex.  542, 
46  Am.  Rep.  269,  and  Id.,  59  Tex.  563,  46 
Am.  Rep.  278w  These  cases  were  construed 
by  the  profession  as  in  some  respects  modify- 
ing the  doctrine  in  the  first  case.  The  ques- 
tion again  arose  in  Stuart  v.  Western  Union 
Telegraph  Company,  66  Tex.  580,  18  S.  W. 
351,  59  Am.  Rep.  623,  and  the  rule  announced 
in  So  Relle's  Case  was  followed.  That  case 
was  very  thoroughly  considered,  and  the  de- 
cision then  made  has  settled  the  law  In  that 
state  upon  the  main  question.  Its  reports 
show  some  50  cases  since  in  /  which  the  doc- 
trine has  been  followed  without  question. 

In  Tennessee  the  doctrine  was  first  announ- 
ced in  Wadsworth  v.  Telegraph  Company,  86 
Tenn.  695,  8  S.  W.  574,  6  Am.  St  R^.  864, 
and  has  been  reaffirmed  in  Telegraph  Com- 
pany V.  Mellon,  96  Tenn.  72,  33  S.  W.  725, 
and  Gray  v.  Telegraph  Company,  108  Tenn. 
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39,  64  S.  W.  1063,  56  L.  R.  A.  301,  91  Am.  St 
Rep.  706. 

lu  Alabama  tbe  doctrine  was  expressly  rec- 
ognized in  Telegraph  Company  v.  Henderson, 
89  Ala.  510,  7  South.  419,  18  Am.  St  Rep. 
148,  but  seems  to  have  been  somewhat  modi- 
fled  In  the  more  recent  case  of  Telegraph 
Company  y.  Cmmpton,  138  Ala.  632,  36  South. 
517,  which  appears  to  be  the  latest  decision 
upon  the  subject 

In  Kentucky  the  leading  case  in  which  such 
damages  are  allowed  is  Chapman  t.  Tele- 
graph Company,  90  E^y.  265,  13  S.  W.  880. 
The  doctrine  Is  affirmed  in  the  later  cases 
of  Telegraph  Company  v.  Van  Cleave,  107  B^y. 
464,  54  S.  W.  827,  92  Am.  St  Rep.  366,  and 
Telegraph  Company  ▼,  Fisher,  107  Ky.  513, 
54  S.  W.  830. 

In  Iowa  damages  for  mental  anguish  un- 
accompanied by  physical  pain  are  allowed. 
The  leading  case  is  Mentzer  v.  Telegraph 
Company,  93  Iowa,  752,  62  N.  W.  1,  28  L. 
R.  A.  72,  57  Am.  St  Rep.  294,  a  carefully  con- 
sidered case,  which  has  been  widely  cited. 
This  case  stood  as  the  only  expression  of 
that  court  upon  the  subject  until  the  recent 
case  of  Cowan  y.  Telegraph  Company,  98  N« 
W.  281,  64  L.  R.  A.  545. 

In  Louisiana  such  damages  arfe  allowed. 
The  leading  and  most  recent  case  is  Graham 
T.  Telegraph  Company,  34  South.  91. 

In  South  Carolina  they  are  also  allowed. 
At  first  the  doctrine  was  denied  in  Lewis 
T.  Telegraph  Company,  57  S.  C.  325,  85  S. 
BL  556.  This  case  was  followed  by  an  act 
of  the  Legislature  (23  St  at  Large,  748;  Civ. 
Code  1902,  vol  1,  §  2223)  permitting  damages 
In  such  cases.  This  statute  was  held  to  be 
constitutional  in  Simmons  v.  Telegraph  Com- 
pany, 63  S.  C.  429,  41  S.  B.  521,  57  L.  R.  A. 
007,  which  has  subsequently  been  uniformly 
followed. 

In  Nevada  the  doctrine  has  been  recently 
adopted  in  the  c^se  of  Barnes  t.  Telegraph 
Company,  76  Pac.  931,  65  L.  R.  A.  666,  in  an 
able  and  learned  opinion  by  Fitzgerald,  J. 

In  Washington  there  does  not  appear  to 
be  any  dedtslon  upon  a  telegraph  case,  but 
the  principle  is  fully  recognized  in  Davis  v. 
Tacoma  Ry.  &  Power  Company,  35  Wash.  203, 
77  Pac.  209,  In  which  telegraph  cases  are  cited 
with  approval. 

The  doctrine  is  denied  In  the  following 
states,  as  is  shown  by  the  most  recent  cases: 

Florida:  Telegraph  Company  v.  Saunders, 
82  Fla.  434,  14  South.  148,  21  L.  R.  A.  810, 
apparently  the  only  case  upon  the  subject  in 
that  state. 

Georgia:  Chapman  v.  Telegraph  Company, 
88  Ga.  768,  15  S.  B.  901,  17  L.  R.  A.  430,  30 
Am.  St  Rep.  183;  Giddens  v.  Telegraph  Com- 
pany, 111  Ga.  824,  35  S.  B.  68a 

Illinois:  Telegraph  Company  v.  Haltom, 
71  111.  App.  68.  The  question  does  not  appear 
to  have  come  before  the  Supreme  Court  of 
that  state. 

Indiana:    Telegraph  Company  v.  Ferguson, 


157  Ind.  64,  60  N.  E.  674,  1080,  54  L.  R.  A. 
846. 

Kansas:  West  v.  Telegraph  Company,  39 
Kan.  93,  17  Pac.  807,  7  Am.  St  Rep.  530, 
appears  to  be  the  latest  tel^raph  case  in  that 
state  involving  the  question;  but  that  case 
has  been  reaffirmed  in  Railway  Company  v. 
Dalton,  65  Kan.  661,  70  Pac.  645. 

Minnesota:  Francis  v.  Telegraph  Compa- 
ny, 58  Minn.  252,  59  N.  W.  1078,  25  L.  R.  A, 
406,  49  Am.  St  Rep.  507,  which  is  the  only 
case  in  that  state. 

Mississippi:  Telegraph  Company  v.  Rogers, 
68  Miss.  748,  9  South.  823,  13  L.  R.  A.  859, 
24  Am.  St  Rep.  300.  This  case  has  appar- 
ently been  doubted  in  one  or  two  subsequent 
cases,  which,  however,  are  not  directly  in 
point 

Ohio:  Morton  v.  Telegraph  Company,  53 
Ohio  St  431,  41  N.  B.  689,  82  L.  R.  A.  735, 
53  Am.  St  Rep.  648,  seems  to  be  the  only 
case  In  that  state  involving  the  question. 

West  Virginia:  Davis  v.  T?elegraph  Com- 
pany, 46  W.  Va.  48,  32  S.  E.  1026. 

Wisconsin:  Summer  field  v.  Telegraph  Com- 
pany, 87  Wla.  1,  67  N.  W.  973,  41  Am.  St 
Rep.  17. 

Virginia:  Connelly  v.  Telegraph  Company, 
100  Va.  51,  40  S.  B.  618,  56  L.  R.  A.  663, 
93  Am.  St  Rep.  919.  In  this  state  a  statute 
was  passed  upon  the  subject,  which  apparent- 
ly failed  of  Its  purpose. 

In  the  following  states  there  have  been 
no  decisions  in  telegraph  cases  upon  the  ques- 
tion, so  far  as  we  have  been  able  to  ascer- 
tain: Arizona,  California,  Colorado,  Connec- 
ticut, Delaware,  Idaho,  Maine,  Maryland, 
Massachusetts,  Michigan,  Montana,  Nebraska, 
New  Hampshire,  New  Jersey,  New  York, 
North  Dakota,  Oregon,  Pennsylvania,  Rhode 
Island,  South  Dakota,  Utah,  V^mont  and 
Wyoming. 

As  the  primary  doctrine  of  mental  anguish 
in  telegraph  cases  has  been  too  long  and 
firmly  settled  by  this  court  to  be  now  called 
in  question,  if  decided  cases  stand  for  aught, 
and  as  we  feel  impelled  by  both  reason  and 
authority  to  apply  these  principles  to  the  case 
at  bar,  the  Judgment  of  the  court  below  is  re- 
versed, and  the  demurrer  overruled. 

Reversed. 

CONNOR*  J.,  concurs  in  the  result 


^  (136  N.  C.  506) 

GRBBN  V.  WESTERN  UNION  TBLB- 
ORAPH  CO. 

(Supreme  Court  of  North  Carolina.    Nov.  16^ 

1904.) 

TBLBGBA1C8— TAILUBK    TO    DKLIVKB— ICKNTAL 

SUFFBRINO. 

1.  Plaintiif,  who  sent  a  telegram  announcing 
that  his  young  daughter  would  arrive  at  a  cer- 
tain place  daring  the  night,  and  requesting  the 
addressee  to  meet  her.  is  entitled  to  recover  for 
mental  suffering  because  of  the  negligent  fall- 
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lire  to  deliyer  the  telepam,  thoagh  he  would 
have  had  no  such  Buffering  but  for  the  fact  that 
the  company  informed  him  next  morning  that 
the  telegram  was  not  delivered,  where,  if  it  had 
promptly  informed  him  of  the  nondelivery,  he 
could  have  sent  another  telegram  in  time  for  the 
addressee  to  meet  his  daughter. 

Appeal  from  Superior  Court,  Halifax  Coun- 
ty; Moore,  Judge. 

Action  by  I.  E.  Green  against  the  Western 
Union  Telegraph  Company.  From  a  judg- 
ment for  plaintiff  for  50  cents  and  costs, 
plaintiff  appeals,  because  the  court  adjudged 
on  demurrer  that  the  complaint  did  not  enti- 
tle him  to  recover  for  mental  anguish.  Re- 
versed. 

Day  ft  Bell,  Murray  Allen,  and  W.  B.  Dan- 
iel, for  appellant  F.  H.  Busbee  ft  Son  and 
R.  C-  Strong,  for  appellee. 

DOUGLAS,  J.  This  case  Is  the  correla- 
tive of  that  of  Willie  H.  Green  against  the 
same  defendant,  which  we  have  fully  dis- 
cussed and  decided.  49  S.  E.  165.  That  dis- 
cussion, settling  the  underlying  principles  In 
this  case,  It  is  unnecessary  to  repeat.  The 
transaction  was  the  same,  and  the  negligent 
failure  of  the  defendant  to  deliver  the  tele- 
gram was  as  much  a  breach  of  public  duty 
towards  the  father  as  It  was  towards  the 
daughter.  The  Injury  being  the  same.  It 
would  follow  that  the  right  of  recovery 
would  be  equal,  provided  the  mental  suf- 
fering complained  of  was  the  direct  and  nat- 
ural result  of  the  defendant's  wrong.  The 
disturbing  element  in  the  case  at  bar,  which 
we  frankly  confess  gave  us  some  trouble  in 
the  beginning,  is  the  fact  that  the  plaintiff 
would  apparently  have  suffered  no  mental 
anxiety,  had  he  not  been  Informed  by  the 
defendant  on  the  following  day  that  the  mes- 
sage had  not  been  delivered.  The  defend- 
ant claims  that  it  was  Its  duty,  under  the 
repeated  decisions  of  this  court,  to  inform 
the  plaintiff  of  the  nondelivery  of  the  mes- 
sage, and  that  It  should  not  be  held  liable 
for  damages  resulting  from  the  performance 
of  a  legal  duty.  At  first  blush,  this  seems 
a  plausible  defense,  but  it  will  not  stand  the 
test  of  Investigation  when  applied  to  the 
facts  of  this  case.  The  rule  as  laid  down  in 
Hendricks  v.  Tel.  Co.,  128  N.  0.  804,  811,  35 
S.  E.  543,  78  Am.  St  Rep.  658,  is  as  follows: 
**We  think  that  it  Is  the  duty  of  the  com- 
pany. In  all  cases  where  it  Is  practicable  to 
do  so,  to  promptly  inform  the  sender  of  a 
message  that  it  cannot  be  delivered.  While 
its  failure  to  do  so  may  not  be  negligence 
per  se,  It  Is  clearly  evidence  of  negligence. 
In  many  instances  by  such  a  course  the  dam- 
age could  be  greatly  lessened,  if  not  entirely 
avoided.  A  better  address  might  be  given, 
mutual  friends  might  be  communicated  with, 
or  even  a  letter  might  reach  the  addressee. 
In  any  event,  the  sender  might  be  relieved 
from  great  anxiety,  and  would  know  what 
to  expect"  Here  the  spirit  as  well  as  the 
letter  of  the  rule  Is  clearly  set  forth.    The 


company  must  promptly  notify  the  sender 
of  the  nondelivery  of  the  message.  In  order 
that  he  may  take  such  steps  as  may  be  with- 
in his  power  to  avoid  or  mitigate  the  effects 
of  the  company's  negligence.  The  conten- 
tion of  the  defendant  comes  neither  within 
the  letter  nor  spirit  of  the  rule.  The  mes- 
sage was  sent  shortly  after  12  o'clock  mid- 
day on  the  23d,  and  the  sender  was  not  noti- 
fied of  its  nondelivery  until  the  next  morning. 
The  company  could  have  foimd  out  within 
two  hours  whether  the  message  could  be  de- 
livered, if.  Indeed,  It  ever  made  any  effort 
to  deliver  It,  and  could  have  notified  the 
sender  of  Its  nondelivery  by  2  or  3  o'clock 
in  the  afternoon.  He  could  then  have  sent 
other  telegrams  to  the  same  party,  or  to  dif- 
ferent parties,  or  even  to  his  daughter  on 
the  train.  But  when  the  defendant  not  only 
failed  to  promptly  deliver  the  telegram,  but 
further  negligently  failed  to  notify  the 
sender  until  the  following  morning,  seven  or 
eight  hours  after  the  arrival  of  the  train  in 
Columbia,  It  deprived  the  plaintiff  of  any 
opportunity  of  making  any  further  provision 
for  the  safety  and  comfort  of  his  daughter. 
This  purely  colorable  compliance  with  the 
rule  was  of  no  benefit  to  the  plaintiff,  and 
should  afl^ord  no  protection  to  the  defendant 
We  do  not  mean  to  say  ,that  even  if  the  de- 
fendant had  complied  with  the  rule  In  good 
faith,  by  promptly  notifying  the  sender  of  the 
nondelivery  of  the  message,  it  would  have 
been  relieved  from  all  liability.  Here  the 
cause  of  action  was  the  negligent  failure  of 
the  company  to  deliver  the  message,  which 
fixed  its  liability.  Any  further  action  on  its 
part  would  merely  go  in  mitigation  of  dam- 
ages. If  in  fact  the  subsequent  act  of  the 
defendant  prevents  the  occinrrence  of  any 
substantial  damage,  it  might  diminish  the 
plaintiff's  legal  claim  to  nominal  damages; 
but  the  effect  is  the  reversb  in  the  case  at 
bar.  In  any  event,  he  would  be  entitled  to 
nominal  damages. 

The  defendant  earnestly  contends  that  the 
plaintiff  ought  not  to  recover,  as  his  suffer- 
ing was  purely  imaginative,  and  relies  on  the 
case  of  McAllen  v.  Tel.  Co.,  70  Tex.  243,  7 
S.  W.  715.  We  fall  to  see  the  i>ertinency  of 
the  citation.  As  the  case  before  us  stands  on 
demurrer,  we  have  no  hesitation  in  saying, 
for  the  purposes  of  Its  present  decision,  that 
the  mental  suffering  of  the  plaintiff  was  the 
direct  result  of  the  negligence  of  the  defend- 
ant To  what  degree  he  suffered,  and  wheth- 
er a  man  of  reasonable  firmness  should  have 
suffered  at  all  under  such  circumstances,  are 
questions  for  the  Jury.  Of  course,  upon  the 
trial  of  the  case  the  evidence  may  not  sus- 
tain the  plaintiff's  contention;  but,  taking 
the  allegations  of  the  complaint  as  admitted 
by  the  demurrer,  we  must  hold  that  they 
present  facts  sufficient  to  constitute  a  cause 
of  action. 

The  demurrer  should  have  been  overmled 
tn  the  court  below,  and  its  judgment  is  there- 
fore reversed. 
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CONNOR,  J.  (concnrring).  I  concur  in  the 
result,  but  do  not  concur  in  the  reasons  as- 
signed by  the  majority  of  the  court  The 
plaintiff  had  a  cause  of  action  against  the 
defendant  company  for  negligently  failing  to 
send  and  deliver  the  message.  If  the  facts 
are  found  upon  the  trial  as  alleged,  he  is  en- 
titled to  punitive  damages.  The  complaint 
sets  out  a  case  of  gross  and  inexcusable  neg- 
ligence. I  prefer  not  to  discuss  or  express 
any  opinion,  in  the  present  condition  of  the 
case,  upon  the  other  questions  decided  by 
the  court.  I  do  not  think  that  the  tender 
of  the  amount  paid  for  the  telegram  defeated 
the  cause  of  action.  The  plaintiff  was  enti 
tied  to  go  to  the  Jury  on  the  question  of  dam- 
ages. 


(137  N.  C.  224) 

GOODWIN  V.  CLAYTOR  et  aL 

(Supreme  Court  of  North  Carplina.    De^   18, 

1904.) 

CORPORATIONS  —  FOREIGN  CORPORATION  AS 
GARNISHEE— JURISDICTION  —  EXEMPTIONS  — 
NONRESIDENT  PLAINTIFF  AND  DEFE?!DANT— 
SXEMPTIONS  FROM  GARNISHMENT. 

1.  Exemptions  relate  only  to  the  remedy,  and 
the  right  to  an. exemption  is  subject  to  the  law 
of  the  forum. 

2.  Where  a  corporation  organized  in  New 
Jersey,  but  having  no  property  in  thtt  state — 
the  bulk  of  its  property  and  its  principal  place 
of  business  being  in  North  Carol  ma — ^was  sum- 
moned in  North  Carolina  as  garnishee  in  an  ac- 
tion between  two  residents  of  Virginia,  the  ex- 
smption  laws  of  Virginia  were  not  applicable. 

3.  Code,  §  364,  provides  thai  when  the  officer 
shall  serve  an  attachment  on  any  person  sup- 
posed to  be  indebted  to,  or  have  any  effects  of, 
defendant  in  attachment,  he  shall  summon  such 
person  as  garnishee,  and  that  it  shall  be  lawful 
to  enter  up  judgment  and  award  execution  for 
plaintiff  against  the  garnishee  for  all  money  due 
to  defendant,  and  for  all  effects  and  estates  of 
any  kind  belonging  to  him  in  the  possession  or 
custody  of  the  garnishee.  Held,  that  where 
service  of  summons  was  liad  bv  publication  on 
a  nonresident  of  the  state,  and  a  debt  due  the 
defendant  was  garnished,  plaintiff  did  not  lose 
any  lien  on  the  debt  by  taking  a  judgment 
against  the  defendant  and  the  garnishee;  the 
judgment  against  the  garnishee  appearing  war- 
ranted by  statute,  and  the  one  against  defendant 
being  void  as  a  personal  judgment  entered  with- 
out jurisdiction. 

4.  In  garnishment  proceedings  against  a  non- 
resident defendant,  service  being  had  by  publica- 
tion, no  jurisdiction  is  acquired  to  support  a 
personal  judgment  against  the  defendant 

5.  Code.  §  364,  provides  that,  when  an  attach- 
ment shall  be  served  on  any  garnishee,  it  shall 
be  lawful  to  enter  up  judgment  against  him  for 
all  sums  of  money  due  to  the  defendant  from 
him,  and  for  all  estates  of  any  kind  belonging 
to  defendant  in  his  possession  or  custody,  or  so 
much  as  shall  be  sufficient  to  satisfy  tne  debt, 
and  that  all  ^ooda  in  the  hands  of  the  garnishee 
shall  be  liable  to  satisfy  the  plaintiff's  judg- 
ment Held,  that  the  statute  clearly  indicates 
the  intention  that  any  money  due  by  the  gar- 
nishee, or  goods  in  his  hands,  belonging  to  the 
debtor,  at  the  time  of  appearance  and  answer, 
shall  be  ai>plied  to  the  satisfaction  of  the 
debt,  and  a  judgment  against  the  garnishee  was 
not  erroneous  because  it  included  a  part  of  the 
debt  not  due  at  the  time  the  garnishee  was  sum- 
moned to  answer. 

%  L  See  Bzemptioiu,  vol.  38,  Cent  Dig.  |  t. 


6.  A  plaintiff  in  garnishment  is,  In  his  rela- 
tion to  the  garnishee,  substituted  merely  to  the 
rights  of  his  own  debtor,  and  cannot  enforce  any 

Sreater  claim  against  the  garnishee  than  the 
ebtor  himself,  if  suing,  would  have  been  en- 
titled to  recover. 

7.  Code,  §  194,  provides  than  an  action  against 
a  foreign  corporation  may  be  brought  b^  a  non- 
resident plaintiff  when  the  cause  of  action  shall 
have  arisen  or  the  subject  of  the  action  shall 
be  situated  within  the  state.  A  corporation  or- 
ganised in  New  Jersey  had  no  property  there, 
but  the  bulk  of  its  property  and  its  place  of 
business  were  situated  in  North  Carolina.  The 
terms  of  a  contract  between  such  corporation 
and  one  of  its  traveling  salesmen  had  been 
agreed  on  in  North  Carolina,  and,  while  the 
services  were  performed  in  Virginia,  all  checks 
sent  for  his  salary  or  wages  were  drat^Ti  at  and 
sent  from  a  city  of  North  Carolina.  Held,  that 
the  courts  of  North  Carolina  had  jurisdiction  to 
proceed  against  the  corporation  in  garnishment 
proceedings  m  an  action  brought  m  the  state 
against    the    salesman ;     the    cause    of    action 

,  against  it  and  in  favor  of  the  salesman  having 
arisen  in  North  Carolina,  and  the  subject  of  the 
action  being  situated  there. 

8.  Code,  §  493,  provides  that  earnings  of  a 
debtor  for  bis  personal  services  for  the  60  days 
next  preceding  shall  be  exempt  from  execution. 
Held,  that  the  exemption  protects  such  earnings 
from  seizure  in  garnishment. 

9.  Code,  S  493,  exempting  certain  earnings  of 
a  debtor  from  execution,  inures  to  the  benefit 
of  nonresidents  as  well  as  residents 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty;  McNeill,  Judge 

Action  by  G.  O.  Goodwin  against  A.  B. 
Claytor;  R.  J.  Reynolds  Tobacco  Company, 
garnishee.  From  a  judgment  of  the  superior 
court  affirming  a  judgment  in  favor  of  plain- 
tiff, the  defendant  and  the  garnishee  appeal. 
Reversed. 

This  action  was  heard  in  the  superioi 
court  of  Forsyth  county  at  spring  term,  1904, 
by  McNeill,  J.,  upon  a  case  agreed  as  fol- 
lows: 

The  action  was  commenced  before  a  Justice 
of  the  peace  by  Goodwin,  a  resident  of  th^ 
state  of  Virginia,  against  Claytor,  also  a 
resident  of  the  state  of  Virginia,  for  the  re- 
covery of  $109.67,  with  interest  on  $96.01  from 
January  14,  1903,  due  by  judgment  The 
indebtedness  of  Claytor  to  Goodwin  is  admit- 
ted. Service  of  summons  was  duly  had  by 
publication,  and  by  garnishment  of  a  debt 
due  from  the  R.  J.  Reynolds  Tobacco  Com- 
pany to  Claytor.  Claytor  is  an  employe  of 
the  R.  J.  Reynolds  Tobacco  Company  in  the 
capacity. of  traveling  salesman,  and  the  mon- 
ey which  was  attached  in  the  hands  of  the 
R.  J.  Reynolds  Tobacco  Company  was  the 
earnings  of  Claytor  for  his  personal  services; 
and  said  earnings  accrued  within  60  days 
next  preceding  the  Institution  of  this  action, 
service  of  garnishment,  filing  of  answer,  and 
the  order  of  the  justice.  These  earnings 
were  used  for  the  support  of  a  family  depend- 
ent upon  him.  It  is  admitted  that  the  R.  J. 
Reynolds  Tobacco  Company  Is  a  corporation 
duly  chartered  and  created  under  and  by  vir- 
tue of  the  laws  of  the  state  of  New  Jersey, 
and  is  engaged  in  the  manufacture  of  tobac- 
co, with  its  principal  place  of  business  and 
bulk  of  its  property  in  Winston,  N.  C;  It  hav- 
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ing  no  property  In  New  Jersey,  save  that 
such  office  as  is  required  by  the  laws  of  New 
Jersey  Is  located  there.  The  said  company 
has  complied  with  the  laws  of  North  Caro- 
lina In  reference  to  foreign  corporations  of 
the  nature  and  character  of  this  company. 
The  contract  between  Claytor  and  the  compa- 
ny was  signed  by  Claytor  in  Virginia,  and  re- 
turned to  Winston  by  mail.  The  preliminary 
arrangements,  however,  and  the  principle 
involved  in  the  contract,  were  agreed  upon 
at  the  office  of  the  company  In  Winston. 
The  salary  of  Claytor  is  usually  paid  him  by 
check  upon  a  bank  in  New  York,  which  is 
sent  to  him  by  mail  in  Virginia,  but  occasion- 
ally a  check  is  drawn  on  a  bank  in  Winston 
and  mailed  to  him  in  Virginia.  These  checks 
are  sent  from  the  office  of  the  company  In 
Winston.  The  contract  between  the  com- 
pany and  Claytor  does  not  fix  where  or  how  * 
his  salary  shall  be  paid.  All  services  per- 
formed and  done  under  and  by  virtue  of  this 
contract  are  performed  and  done  in  the  states 
of  Virginia  and  West  Virginia,  and  no  part 
of  said  work  is  done  in  North  Carolina.  At 
the  date  of  the  service  of  the  writ  of  gar- 
nishment on  the  company,  it  was  indebted  to 
Claytor  by  reason  of  the  contract  in  the  sum 
of  $16.55  for  salary  and  $17.58  expense  mon- 
ey, and  likewise,  since  the  service  of  the 
writ  of  garnishment,  has  become  indebted  to 
Claytor  up  to  the  date  of  filing  the  answer 

in  the  sum  of  $86  for  salary,  and  $ for 

expense  money;  the  expense  money  being 
advanced  by  Claytor,  and  the  comimny  reim- 
bursing him  for  the  same  upon  receiving 
statement  thereof. 

The  laws  of  Virginia  upon  the  question  of 
exemptions  are  as  follows: 

Section  8630  of  the  Code  of  1887  [Code  1904, 
p.  1935];  "Every  householder  residing  In 
this  state  shall  be  entitled  to  hold  exempt 
from  levy,  seizure,  garnishment  or  sale  under 
any  execution,  order  or  process  Issued  on  any 
demand  for  any  debt  or  liability  on  contract, 
his  personal  and  real  estate,  or  either,  to  be 
selected  by  him,  including  money  and  debts 
due  him,  to  the  value  of  not  exceeding 
$2,000.'' 

Section  3652  [Code  1904,  p.  1949]:  "Wages 
owing  to  a  laboring  man  being  a  householder, 
not  exceeding  $50  per  month,  shall  also  be 
exempt  from  distress,  liability  or  garnish- 
ment" 

Section  3656  [Code  1904,  p.  1952]:  "An  In- 
junction may  be  awarded  to  enjoin  the  sale 
of  any  property  exempt  under  the  provisions 
of  this  property,  and  to  prevent  the  wages 
exempted  by  section  3652  from  being  gar- 
nisheed  or  otherwise  collected  by  an  execu- 
tion creditor." 

It  is  admitted  that  Claytor  is  a  household- 
er, or  head  of  a  family,  within  the  meaning 
of  the  exemption  law  of  the  state  of  Vliv 
ginia,  and  it  fs  likewise  admitted  that  he  has 
never  had  allotted  to  him  any  exemption 
under  and  by  virtue  of  the  laws  of  that  state. 

This  agreed  statement  of  facts  is  made 


and  signed  without  prejudice  to  any  rights  of 
either  of  the  interested  parties  to  make  anjr 
motion  or  enter  any  special  appearance  as. 
In  its  or  his  Judgment,  may  be  deemed  ad- 
visable. 

The  court,  upon  the  case  agreed,  rendered 
Judgment  in  favor  of  the  plaintiff  and  against 
both  defendant  and  garnishee  for  the  full 
amount  of  his  debt  and  the  costs.  Defendant 
and  the  garnishee  excepted  and  appealed. 

Glenn,  Manly  &  Hendren,  for  appellants. 
A.  H.  Eller,  for  appellee. 

WALKER,  J.  (after  stating  thelacts).  The 
counsel  of  the  defendant  and  of  the  gar- 
nishee, in  their  able  and  exhaustive  brief,, 
rely  on  several  grounds  to  defeat  the  plain- 
tiff's recovery.  For  convenience,  we  will 
change  somewhat  the  order  in  which  they  are 
stated  in  the  brief.  It  is  contended:  (1) 
That  the  debt  n garnished  is  exempt  by  the 
laws  of  Virginia  from  garnishment.  (2) 
That,  If  the  debt  was  subject  to  garnishment 
at  all,  any  lien  acquired  by  the  service  of 
the  writ  was  widved  and  the  garnishee  re- 
leased by  taking  a  general  and  personal  Judg- 
ment against  the  defendant  and  the  gar- 
nishee, instead  of  taking  an  order  condemn- 
ing the  debt  to  the  payment  of  the  plain- 
tiffs claim.  (3)  That  the  Judgment  la  erro- 
neous, as  it  condemned  a  debt  due  after  the 
service  of  the  writ.  (4)  That  the  court  was 
without  Jurisdiction  to  proceed  against  the 
garnishee  for  the  purpose  of  condemning  the 
debt  due  by  him,  because  tt  is  necessary  to 
the  possession  and  rightful  exercise  of  such 
Jurisdiction  that  three  things  should  occur: 
(a)  The  corporation  who  Is  the  garnishee  in 
this  case  must  have  such  a  residence  and 
agency  within  the  state  as  renders  It  amena- 
ble to  the  process  of  the  court;  (b)  the  prin- 
cipal defendant,  who  Is  the  plaintiff's  debtor, 
must  himself  have  the  right  to  sue  the  gar- 
nishee, his  debtor,  in  this  state,  for  the  re- 
covery of  the  debt;  (c)  it  must  appear  that 
the  situs  of  the  debt  Is  In  this  state.  (5)  And 
lastly,  they  insist  that  the  earnings  of  a  debt- 
or are  exempted  from  condemnation  by  the 
laws  of  this  state.  We  will  consider  these 
contentions  in  the  order  thus  presented. 

The  right  of  exemption  under  the  laws  of 
Virginia  cannot  be  enforced  here.  It  Is  well 
settled  that  exemption  laws  have  no  extra- 
territorial effect  They  are  not.  In  respect 
to  the  question  now  under  discussion,  a  part 
of  the  contract,  but  relate  only  to  the  remedy, 
and  the  right  to  an  exemption  is  therefore 
subject  to  the  law  of  the  forum.  Rood  on 
Garnishment,  S  100;  Railroad  v.  Stum,  174 
U.  S.  710,  19  Sup.  Ct  797,  43  L.  Ed.  1144; 
Sexton  V.  Ins.  Co.,  132  N.  C.  3,  43  S.  E.  479. 
But  there  Is  another  decisive  answer  to  this 
claim  of  exemption.  We  have  concluded, 
as  will  appear  hereafter,  that  the  domicile  of 
the  corporation,  the  Reynolds  Tobacco  Com- 
pany, is,  for  the  purposes  of  this  case,  in 
this  state,  and  It  nowhere  appears  that  it 
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has  any  domicile  or  even  an  agency  In  the 
state  ot  Virginia.  Indeed*  tbe  case  ahows 
that,  while  It  was  created  a  corporation  In 
the  state  of  New  Jersey,  it  has  no  property 
In  that  state,  but  the  bulk  of  its  property 
and  Its  principal  place  of  business  are  here. 
For  this  reason,  it  could  not  be  sued  by  the 
defendant  Claytor  in  the  state  of  Virginia  for 
the  debt  garnished  In  this  action,  and  Clay- 
tor  therefore  could  not  avail  himself  of  the 
exemption  laws  of  that'  state.  It  is  argued 
that,  as  the  plaintiff  and  the  defendant  Clay- 
tor  are  residents  of  Virginia,  if  Claytor  is 
not  allowed  his  exemption  under  the  laws  of 
that. state  the  plaintiff  will  be  enabled  there- 
by to  eyade  or  "shove  by"  the  law  of  the 
domicile  of  both  of  them,  and  set  it  at  de- 
fiance. How  can  this  be,  If  the  plaintiff 
cannot,  by  the  process  of  the  courts  of  that 
state,  reach  and  lay  hold  of  the  res,  which  is 
the  debt  due  by  the  tobacco  company?  An 
exemption,  It  would  seem,  can  be  allowed 
only  in  property  actually  situated  In  the  state 
where  the  claim  of  exemption  is  asserted* 
and  where  the  property  In  which  It  Is  claim- 
ed is  subject  to  the  jurisdiction  and  process 
of  Its  courts.  As  we  will  presently  show,  the 
tobacco  company  had  no  domicile  and  could 
not  be  served  with  process  there;  and,  be- 
sides, as  will  also  appear  hereafter,  the  situs 
of  the  debt.  If  any  is  required,  was  here. 
The  argument  predicated  upon  the  exemp- 
tion of  the  particular  debt  In  Virginia  mu6t 
therefore  fail,  as  no  exemption  exists. 

We  do  not  think  that,  If  the  plaintiff  ac- 
quired any  Hen  on  the  debt  due  to  the  de- 
fendant by  the  tobacco  company,  he  lost  it 
by  taking  a  judgment  against  the  defendant 
and  the  garnishee.  The  judgment  against 
the  garnishee  seems  to  be  expressly  war- 
ranted and  contemplated  by  the  statute 
(Code,  §  364),  and  that  against  the  defendant 
Is  void  as  a  personal  judgment,  as  the  court 
could  acquire  no  jurisdiction  to  proceed 
against  him,  except  In  so  far  as  It  could  by 
its  process  levy  upon  or  seize  his  property; 
and  in  this  respect  the  suit  Is  to  all  intents 
and  purposes  in  the  nature  of  a  proceeding 
in  rem,  and  not  of  one  In  personam.  Cooper 
V.  Reynolds,  10  Wall.  308,  19  L.  Ed.  931; 
Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  Ed. 
565;  Winfree  v.  Bagley,  102  N.  O.  515,  9 
S.  E.  198;  Fisher  v.  Ins.  Co.  (at  this  term) 
48  S.  B.  667;  Insurance  Co.  v.  Stratley,  172 
U.  S.  602, 19  Sup.  Ct.  308;  43  L.  Ed.  569.  Nor 
do  we  think  the  judgment  was  erroneous  in 
that  It  included  a  part  of  the  debt  which  was 
not  earned  and  due  at  the  time  the  garnishee 
was  summoned  to  answer,  if  It  was  due 
when  he  actually  answered  and  the  judg- 
ment was  rendered.  Code,  §  364,  provides: 
"When  an  attachment  shall  be  served  on  any 
garnishee  In  manner  aforesaid,  it  shall  be 
lavTfnl  upon  his  appearance  and  examination 
to  enter  up  judgment  and  award  execution 
for  the  plalntlfiT  agstinst  such  garnishee  for 
all  sums  of  money  due  to  the  defendant  from 
him,  and  for  effects  and  estates  of  any  kind 


belonging  to  the  defendant.  In  his  possession 
or  custody;  for  the  use  of  the  plaintiil.  or  so 
much  thereof  as  shall  be  sufficient  to  satisfy 
the  debt  and  costs  and  all  charges  incident 
to  levying  the  same;  and  all  goods  and  ef- 
fects whatsoever  In,  the  hands  of  the  gar- 
nishee belonging  to  the  defendant  shall  be 
liable  to  satisfy  the  plaintlflTs  judgment,  and 
shall  be  delivered  to  the  sheriff  or  other  oflH- 
cer  serving  the  attachment."  The  language 
thus  employed  clearly  indicates  the  intention 
that  any  money  due  by  the  garnishee,  or 
goods  in  his  hands  belonging  to  the  debtor, 
at  the  time  of  appearance  and  answer,  shall 
be  applied'  In  satisfaction  of  the  debt.  1 
Am.  &  Eng.  Bnc.  of  Law  (1st  EM.)  pp.  1150, 
1151,  1165.  It  does  not  appear  In  this  case 
how  or  when  the  salary  was  to  be  paid.  It 
is  admitted,  however^  that  an  amount  more 
than  sufladent  to  pay  the  plaintifTs  claim 
was  due  at  the  time  of  filing  the  answer,  and 
judgment  was  rendered  only  for  the  aniount 
of  the  defendant's  Indebtedness  to  the  plain- 
tiff. 

We  come  now  to  the  consideration  of  the 
defendant's  fourth  exception,  which  involves 
important  questions  not  at  all  free  from  dif- 
ficulty. For  the  purpose  of  determining 
whether  any  one  of  the  defendant's  conten- 
tions under  the  fourth  exception  is  well 
founded,  we  may  admit  the  general  rule  that 
a  garnishment  Is,  in  effect,  a  suit  by  the 
principal  debtor,  the  defendant  In  the  ac- 
tion, In  the  name  of  the  plaintiff,  and  for  his 
use  and  benefit,  against  the  garnishee,  to 
recover  the  debt  due  to  the  plaintiff's  debtor, 
and  apply  it  to  the  satisfaction  of  the  plain- 
tiff's demand.  It  would  appear  to  be  a  nec- 
essary' corollary  from  the  proposition  thus 
stated  that  the  plaintiff  in  the  garnishment 
is,  in  his  relation  to  the  garnishee,  substi- 
tuted merely  to  the  rights  of  his  own  debtor, 
and  can  enforce  n^  claim  against  the  gar- 
nishee which  the  debtor  himself.  If  suing, 
would  not  be  entitled,  to  recover.  Shlnn,  § 
487;  Myer  v.  Ins.  C?o.,  40,  Md.  595;  Brauser 
V.  Ins.  Co.,  ?1  Wis.  509.  The  garnishee  can 
be  placed  In  no  worse  position  by  reason  of 
the  garnishment  than  he  occupied  as  a  debt- 
or to  the  defendant,  nor  subjected  to  any 
greater  liability.^  This  is  a  just  and  reason- 
able doctrine,  but  it  does  not  by  any  means 
sustain  the  objections  of  the  defendant.  It 
seems  to  t)e  conceded  that,  If  the  creditor  of 
the  garnishee  can  sue  the  latter  In  this  state, 
then  the  plaintiff  can  proceed  here  against 
the  garnishee.  That  the  garnishee,  the  to- 
baccQ  company,  although  a  corporation  hav- 
ing its  domicile  of  origin  in  New  Jersey,  was 
amenable  to  process  such  as  Issued  in  this 
case,  is  too  well  settled  to  be  now  an  open 
question.  We  are  speaking  now  of  the  serv- 
ice of  process,  and  not  of  jurisdiction.  It  is 
found  as  a  fact  that  the  company  has  com- 
plied with  the  laws  of  this  state  concern- 
ing foreign  corporations,  which  means  either 
that  it  had  an  agent  in  tills  state  upon  whom 
process  could  be  served  under  thi^  general 
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law  In  all  actions  against  it,  or  that  it  had 
complied  with  the  provision  of  chapter  5, 
p.  66,  Acts  1901.  As  the  tobacco  company 
transacted  business  here  by  the  favor  or 
comity  of  this  state,  it  was  subject  to  the 
state's  laws,  and  to  all  of  its  reasonable 
rules  and  regulations  regarding  the  service 
of  process;  and  any  judgment  of  a  state 
court,  having  jurisdiction  of  the  cause  or  of 
the  subject  of  the  action,  is  binding  upon  the 
company,  at  least  in  this  state,  the  same  as 
if  it  were  a  domestic  corporation  or  an  indi- 
vidual. The  subject  is  fully  discussed  in 
Fisher  v.  Ins.  Co.  (decided  at  this  term)  48 
S.  E.  667.  See,  also,  Railroad  v.  James,  161 
U.  S.  545.  16  Sup.  Ct.  621,  40  L.  Ed.  802; 
Railroad  v.  Trust  Co.,  174  U.  S.  552,  19  Sup. 
Ct  817,  43  L.  Ed.  1081;  Shields  v.  Ins.  Co., 
119  N.  C.  380,  25  S.  E.  951.  While  the  com- 
pany cannot  be  treated  as  a  domestic  cor- 
poration or  as  a  distinct  entity  in  this  state, 
for  the  purpose  of  determining  the  jurisdic- 
tion of  the  federal  courts.  It  may  be  so  re- 
garded in  respect  to  its  liability  to  be  sued 
here,  and  the  jurisdiction  of  our  courts  over 
it,  which  extends  to  suits  not  only  by  resi- 
dents of  this  state,  but  to  those  by  residents 
of  other  states,  who  are  equally  entitled  to 
be  admitted  to  our  courts  to  prosecute  ac- 
tions for  the  protection  of  their  rights  and 
the  recovery  of  their  property,  in  the  ab- 
sence of  any  law  forbidding  the  same.  The 
state  may,  it  is  true,  exclude  nonresidents 
from  our  courts,  if  it  sees  fit  to  do  so, 
without  infringing  the  Constitution  of  the 
United  States,  which  protects  only  citizens 
of  a  state  against  such  discrimination  by 
another  state;  but  we  do  not  think  the  prin- 
cipal defendant,  who  Is  the  debtor  of  the 
plaintiff,  has  been  denied  the  right  to  sue 
his  debtor,  the  garnishee,  in  our  courts, 
by  section  194  of  the  Code.  It  having  been 
settled  that  a  foreign  corporation  exercis- 
ing its  franchises  In  this  state  may  be  sub- 
jected to  the  process  *of  garnishment  when 
it  holds  property  or  credits  of  the  debtor 
for  which  the  latter  can  sue  in  our  courts, 
and  that  the  plaintiff  in  attachment,  as 
against  the  garnishee,  is  subrogated  to  the 
rights  in  that  respect  of  the  debtor,  and 
can  recover  only  by  the  same  right  and  to 
the  same  extent  as  the  debtor  could  recover 
if  he  were  suing  the  garnishee,  hjs  debtor 
(Myer  v.  Ins.  Co.,  supra),  it  must  follow  that 
the  plaintiff  may  maintain  his  action,  and 
the  garnishment  proceedings  as  ancillary  to 
it,  unless  he  is  precluded  from  doing  so  by 
section  194.  That  section  provides  that  an 
action  may  be  brought  against  a  foreign 
corporation  by  a  plaintiff  not  a  resident  of 
this  state  when  the  cause  of  action  shall 
have  arisen  or  the  subject  of  the  action  shall 
be  situated  within  this  state. 

It  appears  in  this  case  that  the  terms  of 
the  contract  between  Claytor  and  the  tobac- 
co company  were  agreed  upon  in  this  state, 
and,  while  the  services  were  performed  by 
Cla^i;or  in  Yirginla,  all  checks  for  his  sal- 


ary or  wages  were  drawn  at  and  sent  from 
Winston,  in  this  state;  and  it  further  ap- 
pears that  the  tobacco  company  has  no 
property  In  New  Jersey,  which  by  courtesy 
may  be  called  its  domicile  of  origin,  and 
that  the  bulk  of  its  property  is  in  this  gtate» 
which  is  actually  its  domicile  by  adoption. 
What  a  curious  result  would  follow  if  we 
should  hold  that  Claytor  cannot  sue  the  com- 
pany in  this  state!  We  will  force  him  to 
seek  his  debtor  in  New  Jersey,  but  he  will 
find  no  property  there  to  satisfy  his  debt; 
and  there  is  no  good  reason  why  he  should 
be  required  to  resort  to  the  courts  of  any 
other  state  than  New  Jersey,  where  there 
may  happen  to  be  some  of  the  property  of 
his  debtor,  but  where  the  debtor  has  no  domi- 
cile of  any  kind,  and  where  the  same  law 
may  exist  as  we  have  here;  nor  should  he 
be  required  to  first  obtain  judgment  in  New 
Jersey,  and  then  come  here  to  sue  upon  it. 
A  construction  of  our  statute,  with  refer- 
ence to  the  special  facts  of  this  case,  which 
would  produce  such  an  anomaly,  by  requir- 
ing him  to  pursue  any  one  of  the  courses 
indicated,  should  not  be  accepted  as  the 
true  one  unless  no  other  is  admissible.  The 
transactions  out  of  which  the  cause  of  ac- 
tion of  Claytor  against  the  company  arose 
occurred  in  this  state,  and  the  debt  due'  to 
him  was  as  much  payable  here  as  it  w^as 
In  Virginia.  For  some  purposes  it  may  be 
Important  to  determine  precisely  where  a 
debt  is  payable  or  a  contract  is  to  be  per- 
formed, but  it  is  a  well-established  general 
rule  that  "all  debts  are  payable  everywhere, 
unless  there  be  some  special  limitation  or 
provision  in  respect  to  the  payment;  the 
rule  being  that  debts,  as  such,  have  no 
loctfs  or  situs,  but  accompany  the  creditor 
everywhere,  and  authorize  a  demand  upon 
the  debtor  everywhere."  2  Parsons,  Cont, 
(8th  Ed.)  702.  The  contract  between  Clay- 
tor and  the  tobacco  company  contained  no 
"special  limitation  or  provision  in  respect 
to  payment,"  and  the  debt  growing  out  of 
it,  if  not,  by  reason  of  the  special  circum- 
stances of  its  creation,  payable  here  (Perry 
V.  Transfer  Co.  [Com.  PL]  19  N.  Y.  Supp. 
239),  was  payable  generally,  and  could  have 
been  sued  on  by  Claytor  in  this  state,  and 
therefore  was  attachable  here.  "This  Is  the 
principle  and  effect  of  the  best-considered 
cases — the  inevitable  effect  from  the  nature 
of  transitory  actions  and  the  purpose  of 
foreign  attachment  laws,  if  we  would  en- 
force that  purpose."  Railroad  v.  Sturm,  174 
U.  S.  710,  19  Sup.  Ct.  797,  43  L.  Ed.  1144; 
Beale  on  Foreign  Corp.  S  284.  Considering 
the  special  facts  of  this  case,  we  find  that 
the  tobacco  company  obtained  a  charter  in 
New  Jersey  for  the  avowed  purpose  of  estab- 
lishing its  principal  office  and  transacting 
its  business  in  this  state.  It  was  born,  it  is 
true,  in  New  Jersey,  but  it  lives,  moves, 
and  has  its  being  in  thfs  state.  It  is  nom- 
inally a  corporation  of  the  other  state,  where 
It  was  originally  created,  but  in  reality  has 
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its  home,  its  domicile,  here.  There  is  no 
▼alld  or  practical  reason  why  this  case 
■hoold  not  he  held  to  come  substantially 
within  the  principle  of  Sexton  v.  Insurance 
Ck>.,  supra,  and  Boyd  r.  Insurance  Co.,  Ill 
N.  G.  212,  16  8.  B.  388;  and,  if  that  is  the 
correct  view,  the  tobacco  company  cannot 
certainly  be  prejudiced  in  the  least  when  It 
la  required  to  pay  Its  debts  where  lit  con- 
ducts Its  business  and  has  all  or  the  larger 
part  of  Its  assets.  On  the  contrary,  It  will 
be  to  Its  advantage  If  It  Is  required  to  pay 

'where  it  has  its  assets,  rather  than  at  the 
domicile  of  its  origin,  where  It  had  none,  and 
where  it  performs  none  of  its  corporate  func- 
tions. This  case  is  clearly  distinguishable 
from  Balk  ▼.  Harris,  124  N.  O.  468,  32  S.  B. 
79a,  45  L.  R.  A.  257.  70  Am.  St  Rep.  606, 
and  Strause  v.  Ins.  Co.,  126  N.  Gi  223,  35  a 
E.  471,  48  L.  R.  A.  452.  The  facts  of  this 
case  and  of  those  two  cases  are  wholly  dif- 
ferent. It  has  been  said  that  a  corporation 
must  dwell  in  the  place  of  its  creation,  and 
cannot  migrate  to  another  sovereignty  (Bank 
V.  Barle,  13  Pet.  588,  10  L.  Bd.  274);  but 
this  dictum  has  been  held  to  be  nothing  but 
a  rhetorical  statement  of  the  perfectly  ob- 
vious principle  that  a  <5orporatlon,  wherever 
it  goes,  is  subject  to  the  law  of  the  state 
where  it  was  created,  and  cannot  rid  itself 
of  the  control  of  that  state,  nor  can  it  dis- 
regard the  restrictions  of  its  charter,  which 
embodies  the  limitations  of  its  legal  exis- 
tence and  its  corporate  powers.  It  may, 
though,  acquire  a  domicile  or  a  residence  in 
another  state,  nnd  be  subject  to  its  laws  to 

.the  samo  extent  as  if  it  had  been  fully 
domesticated  there.  Murfice  on  For.  Gorp. 
IS  8,  9. 

Our  concluplon  on  this  branch  of  the  case 
is  that  the  tobacco  company  was  amenable 
to  the  process  of  our  courts,  both  mesne  and 
final;  that  the  cause  of  action  against  it 
and  In  favor  of  Glaytor  arose  In  this  state 
(Steele  ▼.  Com'rs,  70  N.  G.  137);  and  that 
the  subject  of  the  action  is  situated  here; 
that  is,  the  debt  due  from  the  tobacco  com- 
pany to  the  defendant — ^the  res,  as  it  is 
called  (Wlnfree  v.  Bagley,  102  N.  G.  515,  9 
S.  B.  198) — which  has  been  brought  within 
the  jurisdiction  of  the  court  by  service  of 
the  garnishment 

It  was  necessary  to  decide  the  questions 
we  have  discussed  before  considering  the 
defendant's  last  ground  of  objection,  because 
a  decision  for  him  on  any  one  of  those  ques- 
tions would  have  settled  the  case  entirely  in 
his  favor. 

The  defendant  further  insists  that  his 
earnings  for  personal  services  at  any  time 
within  sixty  days  next  preceding  the  gar- 
nishment were  exempt  under  section  493  of 
the  Gode.  He  admits  that  this  exemption  Is 
allowed  by  that  section  in  supplementary 
proceedings,  but  his  counsel  argue  that  it  is 
Intended  by  the  law  that  such  earnings  shall 
in  no  way  be  condemned  or  applied  to  the 
payment  of  debts.    The  humane  and  benef- 

49  8.B.— 12 


icent  provisions  of  the  law  in  regard  to  ex- 
emptions, being  remedial  in  their  nature 
and  founded  upon  a  sound  public  policy, 
shouliSf  always  receive  a  liberal  construction, 
so  as  to  embrace  all  persons  coming  fairly 
within  their  scope.  Black,  Interp.  of  Laws, 
811.  This  court  has  uniformly  held  that, 
wh^c  property  is  exempted  from  seizure 
under  final  process,  it  is  similarly  exempt 
from  levy  or  seizure  under  any  mesne  pro- 
cess Issued  for  the  purpose  of  placing  it 
in  the  custody  o/  the  court,  and  thus  pre- 
serving it  until  it  can  finally  be  applied  to 
the  satisfaction  of  the  plaintiff's  debt.  Ghem- 
leal  Co.  V.  Sloan  (at  this  term)  48  S.  E.  577. 
Supplementary  proceedings  are  in  the  nature 
of  final  process,  when  viewed  either  as  a  sub- 
stitute for  a  creditors'  bill  to  enforce  the 
payment  of  a  judgment  at  law,  or  as  a  pro- 
ceeding having  the  essential  qualities  of  an 
equitable  fi.  fa.;  and,  if  the  defendant  comes 
within  the  general  description  of  the  persons 
designated  in  the  act,  there  is  no  good  reason 
for  denying  him  the  exemption  under  the 
garnishment  The  homestead  and  personal 
property  exemptions  can  be  claimed  only 
by  residents  of  this  state.  But  this  is  so  by 
reason  of  the  express  words  of  our  Consti- 
tution and  laws.  There  is  no  such  limita- 
tion in  section  493,  and  we  are  unable  to  see 
why  we  should  restrict  Its  meaning  so  as 
to  exclude  the  defendant  from  the  benefit 
of  its  wise  provisions,  and  thereby  defeat 
the  evident  policy  and  benevolent  purpose 
of  the  Legislature.  We  prefer  to  give  the 
section  a  liberal  construction,  which  will 
be  apt  to  do  justice,  and  at  the  same  time 
carry  out  the  legislative  intent,  and  which, 
too,  will  not  be  contrary  to  the  letter  of  the 
law. 

The  defendant  should  be  allowed  his  ex- 
emption out  of  his  earnings  In  accordance 
with  the  provisions  of  section  493,  and  to 
this  extent  there  was  error  in  the  judgment 
upon  the  case  agreed. 

We  have  discussed  the  case  somewhat 
at  length,  as  it  involves  questions  of  great 
and  increasing  importance,  and,  it  may  be, 
of  far-reaching  consequences.  It  was  un- 
usually well  presented  on  both  sides  by 
counsel  in  their  briefs. 

Error. 

(136  N.  C.  633) 

STATE  V.  VAN  PELT  et  a!. 

(Supreme  Court  of  North  Carolina.    Dec.  18, 

1904.) 

CRIMINAL     CONSPIRACY— SUFTICIENCT     OF     IS - 
DICTMENT— BILL   OF  PABTICULARS. 

1.  An  indictment  against  five  carpenters  al- 
leged that  defendants  conspired  to  injure  the 
prosecutor  in  his  business  as  dealer  in  lumber ; 
that,  pursuant  to  such  conspiracy,  three  of  de- 
fendants went  to  ptosecutor^s  place  of  business, 
and  notified  him  that  he  could  not  be  consid- 
ered in  sympathy  with  organized  labor  unless  he 
employed  union  men;  that  he  would  not  be 
considered  in  sympathy  with  organized  labor 
while  he  kept  employed  nonunion  men,  notwith- 
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standing  the  fact  that  he  had  employed  and  con- 
tracted with  nonunion  men  for  as  moch  as  a 
year  in  advance;  that,  they  being  informed  by 
the  prosecutor  that  he  would  not  discharge  non- 
union men,  and  would  not  agree  to  employ  only 
union  men,  defendants  published  in  a  local 
nei^spaper  that  at  a  meeting  of  the  carpenters 
and  joiners  to  consider  the  attitude  of  the  pros- 
ecutor toward  organized  labor  he  was  declared 
unfair,  and  so  listed,  and  that  no  onion  car- 
pen^r  would  work  any  material  from  his  shop 
after  a  date  specified ;  that  the  purpose  of  pub-, 
lishing  said  notice  was  to  induce  all  persona 
who  would  otherwise  have  purchased  lumber  or 
materials  from  said  prosecutor  to  refrain  from 
so  doing  for  fear  of  the  ill  will  of  defendants, 
and  that  they  would  be  subject  to  delay  and  in- 
convenience by  reason  of  the  refusal  of  defend- 
ants to  work  the  material  so  purchased  of  the 
prosecutor;  that  thereby  defendants  intended 
to  prevent  persons  desiring  to  purchase  Inmber 
from  purchasing  the  same  from  the  prosecutor, 
with  mtent  to  mjure  and  destroy  his  business. 
Held  insufficient  to  state  a  criminal  conspiracy. 
2.  The  bill  of  particulars  in  a  criminal  pros- 
ecation  is  not  a  part  of  the  indictment,  and  doea 
not  prevent  quashing  the  indictment  If  the  in- 
dictment in  itself  ia  insufficient. 

Appeal  from  Superior  Court,  Rowan  Ooun- 
ty;   O.  H.  Allen,  Judge. 

An  indictment  for  criminal  conspiracy 
was  filed  agalnat  A.  Van  Pelt  and  others. 
From  a  judgment  sustaining  a  demurrer  to 
the  indictment  and  granting  a  motion  to 
quash  the  same,  the  state  appeals.  Af- 
firmed. 

This  was  an  indictment  against  the  de- 
fendants in  the  following  words,  to  wit:  "The 
jurors  for  the  state  upon  their  oath  present 
that  A  Van  Pelt,  W.  T.  R.  Jenkins,  O.  A. 
Shuman,  S.  W.  Henry,  and  S.  A.  Shuman, 
being  persons  of  evil  minds  and  dispositions, 
together  with  divers  other  evil-disposed  per- 
sons, whose  names  are  to  the  jurors  un- 
known, wickedly  devising  and  intending  to  in- 
jure and  destroy  one  C.  A.  Rice,  of  the  coimty 
of  Rowan  and  state  of  North  Carolina,  in 
his  trade  and  business  as  a  dealer  in  lum- 
ber, on  the  15th  day  of  January,  1904,  at 
and  in  the  county  of  Rowan  and  state  afore- 
said, and  within  the  jurisdiction  of  this 
court,  fraudulently,  wickedly,  maliciously, 
and  unlawfully  did  conspire,  combine,  con- 
federate, and  agree  together  between  and 
amongst  themselves  unlawfully  to  injure  and 
destroy  the  said  O.  A.  Rice  in  his  trade  and 
business  which  he  then  and  there  used,  exw- 
cised,  and  carried  on  as  aforesaid,  against  the 
peace  and  dignity  of  the  state.  And  the 
jurors  aforesaid,  upon  their  oaths  aforesaid, 
do  further  present  that  the  said  A.  Van 
Pelt,  W.  T.  R.  Jenkins,  0.  A.  Shuman,  8.  W. 
Henry,  and  S.  A.  Shuman,  together  with 
other  evil-disposed  persons,  whose  names 
are  to  the  jurors  unknown,  contriving  and 
devising  to  injure  and  destroy  the  said  C.  A. 
Rice  in  his  trade  and  business  aforesaid, 
and  as  much  as  in  them  lay  unlawfully  and 
feloniously  to  ruin  him  in  his  trade  and 
business  as  a  dealer  in  lumber,  which  he 
then  and  there  carried  on,  used,  and  exer^ 

%  1  See  Indictment  and  InXormation«  toL  S7,  Cent 
Dig.  ff  S20. 


cised  as  aforesaid,  and  to  prevent  and  hinder 
him  from  using,  exercising,  and  carrying  on 
the  said  trade  and  business  in  as  full,  ample, 
and  beneficial  a  manner  as  he  was  used  and 
accustomed  to,  on  the  15th  day  of  January, 
1904,  in  the  county  and  state  aforesaid, 
and  within  the  jurisdiction  of  this  court, 
unlawfully,  wickedly,  and  maliciously  did 
conspire,  confederate,  combine,  and  agree 
together  with  divers,  fraudulent,  and  w)cked 
means  and  devices  to  injure,  oppress,  and 
impoverish  the  said  0.  A.  Rice,  and  wholly 
to  prevent  and  hinder  him  from  using,  exer-  • 
clsing,  and  carrying  on  his  trade  and  busi- 
ness of  a  dealer  in  lumber  as  aforesaid, 
and  caused  to  be  published  in  a  certain  news^ 
paper  Issued  daily  in  the  city  of  Salisbmy, 
county  and  state  aforesaid,  a  certain  article 
in  words  and  figures  as  follows,  to  wit: 
'Action  of  the  Carpenters  and  Joiners. — ^At  a 
meeting  of  the  Carpenters  and  Joiners,  held 
last  evening,  for  his  attitude  towatds  organ- 
ized labor,  Mr.  0.  A.  Rice  was  declared  un- 
fair, and  so  listed,  and  that  no  union  car- 
penter would  work  any  material  from  his 
shop  after  February  16^  1904.  8.  A.  Shuman, 
Sr.,  Pres.  W.  T.  R-  Jenkins,  R.  S.'  And 
that  the  aforesaid  publication  was  caused  to 
be  printed  us  aforesaid,  in  the  newspaper 
aforesaid,  on  the  16th  day  of  January,  1904, 
to  the  great  damage  of  the  said  C.  A.  Rice, 
'to  the  evil  and  pernicious  example  of  all  oth- 
•ers  in  the  like  case  offending,  and  against 
the  peace  and  dignity  of  the  state." 

Defendants  moved  that  the  state  be  re- 
quired to  file  a  bill  of  particulars  to  the  first 
coimt  In  the  indictment  Motion  allowed, 
whereupon  the  solicitor  filed  the  follovdng  * 
bill  of  particulars;  to  wit:  'The  State  al- 
leges: That  the  defendants,  A.  Van  Pelt,  8. 
A.  Shuman,  W.  T.  R.  Jenkins,  8.  W.  Henry, 
and  O.  A.  Shuman,  together  with  other  evil- 
dispoped  persons,  to  the  state  unknown,  con- 
triving and  devising  with  the  intent  to  Injure 
and  destroy  one  C.  A.  Rice  in  his  trade  and 
business  as  a  dealer  in  and  manufacturer  of 
lumber,  and  as  much  as  in  them  lay  unlaw- 
fully and  maliciously  to  injure  and  min  him 
in  said  trade  and  business  as  a  dealer  in  and 
manufacturer  of  lumber,  which  he  then  and 
there  carried  on,  used,  and  exercised  in  the 
county  of  Rowan  and  stats  of  North  Caro- 
lina, and  to  prevent  and  hinder  him  from 
using,  exercising,  and  carrying  on  the  said 
trade  and  business  and  manufacture  tn  as 
full,  ampler  and  beneficial  a  manner  as  he 
was  used  and  accustomed  to,  on  the  15th 
day  of  January,  1904,  in  the  county  and  stats 
aforesaid,  and  within  the  jurisdiction  of  this 
court,  unlawfully,  wickedly,  and  maliciously 
did  conspire,  combine,  and  agree  together 
to  injure,  oppress,  and  impoverish  the  said 
O.  A.  Rice,  and,  with  the  intent  to  pre- 
vent and  hinder  him  from  using  and  carry- 
ing on  his  trade  and  business  as  a  dealer 
in  and  manufacturer  of  lumber  as  aforesaid, 
caused  to  be  published  In  a  certain  newspa- 
per in   the  city   of   Salisbury,   county  and 
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state  aforesaid,  a  certain  article  In  words 
and  figures  as  follows,  to  wit:    'Action  of 
Carpenters  and  Joiners. — At  a  meeting  of  the 
Carpenters  and  Joiners,  held  last  evening, 
for  his   attitude   towards   organized   labor, 
Mr.  O.  A«  Rice  was  declared  unfair,  and  so 
listed,  and  that  no  union  carpenter  would 
work  any  material  from  his  shop  after  Feb- 
ruary 16,   1904.     S.   A.    Shuman,   Sr.,   Pres. 
W.  T.  R.  Jenkins,  R.  S.'    And  that  the  afore- 
said publication  was  caused  by  the  defend- 
ants to  be  printed  in  the  newspaper,  as  afore- 
said, on  the  16th  day  of  January,  1904,  to 
the  great  damage  of  the  said  C.  A.   Rice, 
and  that  it  was  the  intent  and  purpose  of 
the  defendants  by  said   publication  to  in- 
jure, oppress,  and  impoverish  the  said  G.  A. 
Rice  in  his  trade  and  business  and  manufac- 
ture as  aforesaid,  and  that  the  defendants 
did  combine,  agree,  and  conspire  together  to 
publish  said  notice  as  above  set  forth  for 
the  unlawful  and  malicious  purpose  of  in- 
juring the  said  G.  A.  Rice  in  his  trade  and 
business  and  manufacture  as  aforesaid  by 
inducing  all  persons  who  would  otherwise 
have  purchased  lumber  and  material  from 
the  said  C.  A.  Rice  to  refrain  from  so  do- 
ing for  fear  of  the  ill  will  of  the  defend- 
ants and  other  evil-disposed  persons  so  con- 
spiring  and    contriving  with   them,   whose 
names  are  to  the  state  unknown,  and  for 
fear  that  if  they — that  is  to  say,  all  persons 
who  would  otherwise  have  purchased  lumber 
and  material  from   the  said  G.  A.   Rice — 
should  so  purchase  the  same,*  they,  the  said 
persons,  would  be  subject  to  delay  and  incon- 
venience by  reason  of  the  refusal  of  the  de- 
fendants  and    other   evil-disposed    persons, 
whose  names  are  unknown  to  the  state,  to 
work  the  material  so  purchased  from   the 
said  C.  A.  Rice;   and  that  in  so  conspiring 
and  combining  together  to  injure  the  busi- 
ness of  the  said  C.  A.  Rice,  as  aforesaid,  by 
the' publication  as  aforesaid,  in  manner  and 
form  as  above  set  forth,  the  defendants  in- 
tended to  prevent  persons  desiring  to  pur- 
chase   lumber   from   purchasing   the   same 
from  the  said  0.  A.  Rice,  and, to  influence 
and  deter  persons  desiring  lumber  from  pro- 
curing the  same  from  the  said  0.  A.  Rice,, 
with  the  intent  to  injure,  destroy,  and  dam- 
age the  trade  and  business  and  manufacture 
of  the  said  C.  A.  Rice.    And  before  the  said 
15th  day  of  January,  1904,  as  hereinbefore 
mentioned,  the  said  A.  Van  Pelt,  W.  T.  R. 
Jenkins,  and  S.  W.  Henry,  three  of  the  de- 
fendants in  this  case,  did  unlawfully,  wick- 
edly,   maliciously,    conspire    and    agree   to- 
gether, and  did  go  together,  on  or  about  the 
13th  day  of  January,  1904,  to  the  place  of 
business  of  the  said  C.  A.  Rlce^  In  the  city 
of  Salisbury,  in  the  county  and  state  a'fore- 
said,  and  then  and  there  notified  the  said 
C.  A.  Rice  that  he,  the  said  OL  A.  Rice,  could 
not  be  considered  in  sympathy  with  organ- 
ized labor  unless  he  kept  constantly  employed 
only  union  men,  and  notified  him  further  that 
he  would  not  be  in  sympathy  with  organized 


labor  if  he  kept  In  his  employ  any  nonunion 
men,  notwithstanding  the  fact  that  he  had 
heretofore  employed  and  contracted  with 
nonunion  men  for  as  much  as  a  year  in  ad- 
vance, and  to  discharge  them  would  be  a 
violation  of  his  contracts  with  such  non- 
union men;  and,  upon  being  informed  by 
said  Rice  that  he  would  not  discharge  any 
nonunion  men  with  whom  he  had  contracted 
in  advance  by  the  year  to  work  for  him,  and 
that  he  would  not  agree  to  employ  only 
union  men  in  his  business,  the  said  A.  Van 
Pelt,  W.  T.  R.  Jenkins,  and  S.  W.  Henry 
went  away,  and  on  the  15th  day  of  January, 
1904,  in  furtherance  of  their  said  conspiracy 
and  combination  to  injure  and  destroy  the 
business  of  the  said  G.  A.  Rice,  as  aforesaid, 
they  combined  and  agreed  among  themselves 
and  with  the  other  defendants,  and  with  div- 
ers evil-disposed  persons,  whose  names  are  to 
the  state  unknown,  to  publish  the  aforesaid 
notice  hereinbefore  set  forth,  for  the  purpose 
aforesaid,  and  did  actually  cause  the  same 
to  be  published  with  the  intention  to  in- 
jure and  destroy  the  business  and  trade  and 
manufacture  of  the  said  O.  A.  Rice,  as  above 
set  forth.    Hammer,  Sol." 

The  counsel  for  the  defendants  thereupon 
demurred  ore  tenus  to  the  bill  of  indictment, 
and  moved  to  quash,  for  that  the  bill,  to- 
gether with  the  bill  of  particulars,  did  not 
charge  a  criminal  offense.  Motion  and  de- 
murrer sustained,  and  bill  quashed.  The 
state  excepted  to  the  order  of  the  court, 
and  appealed  to  the  Supreme  Gourt 

J.  H.  Horah,  A.  H.  Price,  and  the  Attorney 
General,  for  the  State.  T.  F.  Klutz,  R.  Lee 
Wright,  and  Overman  ft  Gregory,  for  de- 
fendants. 

CONNOR,  J.  We  do  not  find  It  necessary 
to  consider  the  sufiQciency  of  the  first  count 
in  the  bill.  By  filing  the  bill  of  particulars, 
the  state,  for  the  purpose  of  this  appeal, 
makes  sufficiently  definite  the  charge  and 
means  by  which  the  alleged  conspiracy  was 
to  be  put  into  execution.  The  demurrer  ore 
tenus  is  based  upon  the  indictment  and  the 
bill  of  particulars.  We,  however,  fully  ap- 
prove the  language  of  Shaw,  O.  J.,  in  Com. 
V.  Hunt,  4  Mete.  Ill,  88  Am.  Dec.  346:  "From 
this  view  of  the  law  respecting  conspiracy 
we  think  it  an  offense  which  especially  de- 
mands the  application  of  that  wise  and  hu- 
mane rule  of  the  common  law  that  an  indict- 
ment shall  state  with  as  much  certainty 
as  the  nature  of  the  case  will  admit  the 
facts  which  constitute  the  crime  intended  to 
be  charged.  This  is  required  to  enable  the 
defendant  to  meet  the  charge  and  prepare 
for  his  defense,  and,  in  case  of  an  acquittal 
or  conviction,  to  show  by  the  record  the 
identity  of  the  charge,  so  that  he  may  not  be 
indicted  a  second  time  for  the  same  offense.*' 
It  is  further  said  that  when  the  criminality 
of  the  offense  consists  in  an  unlawful  agree- 
ment to  compass  some  criminal   or  illegal 
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purpose,  tbAt  purpose  mxist  be  fully  and 
clearly  stated  in  tbe  Indictment  If  the  crim- 
inality Intended  to  be  charged  consists  in  the 
agreement  to  compass  some  puri)ose  not  un- 
lawful or  criminal  in  Itself  by  the  use  of 
force,  fraud,  falsehood,  or  other  criminal  or 
unlawful  means,  such  intended  means  must 
be  set  forth  in  the  indictment  Lambert  r. 
People,  9  Ck>w.  578.  In  State  v.  Trammell, 
24  N.  C.  379,  Gaston,  J.,  says:  "It  is  said 
that  the  gist  of  a  crimiual  conspiracy  is  the 
unlawful  concurrence  of  many  in  a  wicked 
scheme,  and  that  the  crime  of  conspiracy  is 
complete  without  any  act  having  been  done 
to  carry  it  into  execution.  This  consideration 
renders  it  but  the  more  important  that  the 
charge  of  conspiracy  should  clearly  set  forth 
the  purpose  and  object  of  the  combination,  as 
in  these  are  to  be  found  almost  the  only 
marks  of  certainty  by  which  the  parties  ac- 
cused may  know  what  is  the  accusation  they 
are  to  defend."  Walte,  C.  J.,  in  U.  S.  v. 
Gruikshank,  92  U.  S.  542,  23  L.  Ed.  588,  pass- 
ing upon  the  sufficiency  of  an  indictment  for 
conspiracy,  says:  **The  accused  has,  there- 
fore, the  right  to  have  a  specification  of  the 
charge  against  him  in  this  respect,  in  order 
that  he  may  decide  whether  he  should  pre- 
sent his  defense  by  motion  to  quash,  demur- 
rer, or  plea;  and  the  court  that  it  may  de-- 
termlne  whether  the  facts  will  sustain  the 
indictment  So  here  the  crime  is  made  to 
consist  in  the  unlawful  combination  with 
an  intent  to  prevent  the  enjoyment  of  any 
right  granted  or  secured  by  the  Ck>nstltution, 
etc.  All  rights  are  not  so  granted  or  secur^ 
Whether  one  is  so  or  not  is  a  question  of  law 
to  be  decided  by  the  court;  not  the  prose- 
cutor. Therefore  the  indictment  should  state 
the  particulars  to  Inform  the  court  as  well 
as  the  accused.  It  must  be  made  to  appear — 
that  is  to  say  to  appear  from  the  indictment, 
without  going  further — that  the  acts  charged 
will,  if  proved,  support  a  conviction  for  the 
offense  alleged."  Mr.  Justice  Clifford,  con- 
curring in  the  result,  says:  "Descriptiye  al- 
legations in  criminal  pleadings^  are  required 
to  be  reasonably  definite  and  certain,  as  a  nec- 
essary safeguard  to  the  accused  against  sur- 
prise, misconception,  and  error  in  conducting 
his  defense,  and  in  order  that  the  judg- 
ment in  the  case  may  be  a  bar  to  a  second  ac- 
cusation for  the  same  charge.  Considera- 
tions of  this  kind  are  entitled  to  respect ;  but 
it  is  obvious  that,  if  such  a  description  of 
the  ingredient  of  the  offense  created  and  de- 
fined by  an  act  of  Congress  Is  held  to  be  suffi- 
cient the  indictment  must  become  a  snare 
to  the  accused."  Pettibone  r.  U.  S.,  148  U.  S. 
197,  13  Sup.  Ct  642,  87  L.  Ed.  419.  In  State 
V.  Younger,  12  N.  C.  857,  17  Am.  Dec.  571, 
the  offense  Is  fully  described  and  the  means 
by  which  it  was  consummated  set  out  to  wit, 
by  making  the  prosecutor  drunk,  and  falsely, 
fraudulently,  and  deceitfully  cheating  him  at 
a  game  of  cards. 

While  it  is  the  right  of  the  defendant  to 
deDiand,  and  the  duty  of  the  court  to  require, 


a  bill  of  particulars,  this  Is  for  the  benefit 
of  the  defendant  and  does  not  in  any  degree 
deprive  him  of  the  right  to  have  the  bill  of 
indictment  quashed  if  insufficient  Mr.  Bish- 
op well  says^  'The  bill  of  particulars,  not  be- 
ing made  by  the  grand  Jury  on  oath,  cannot 
supply  any  defect  in  the  indictment"  Crim. 
Praa  I  646.  It  would  seem  that  as  the  de- 
fendant is  entitled  to  demand  the  bill  of  par- 
ticulars, and  as  the  state  on  the  trial  is  re- 
stricted to  proofs  of  the  facts  set  out  it 
would  be  more  in  accordance  with  reason, 
good  criminal  pleading,  and  the  safety  of 
the  citizen,  to  require  the  state  to  set  out 
in  the  Indictment  tbe  charge  in  full,  together 
with  the  means  by  which  the  alleged  con- 
spiracy is  to  be  effectuated.  It  is  so  held  by 
many  courts  and  required  by  statutes.  No 
offense  is  so  easily  charged  and  so  difficult 
to  be  met  unless  the  defendants  are  fully  in- 
formed of  the  facts  upon  which  the  state  will 
rely  to  sustain  the  indictment  While  tech^ 
nical  objections  to  indictments  are  not  to  be 
sustained,  substantive  and  substantial  facts 
should  be  alleged.  Greneral  and  undefined 
charges  of  crime,  especially  those  involving 
mental  conditions  and  attitudes,  should  not 
be  encouraged.  They  are  not  in  harmony 
with  the  genius  of  a  free  people,  living  und^ 
a  written  constitution.  We  can  see  no  good 
reason  why  an  exception  to  the  general  rules 
of  criminal  pleading  should  be  made  in  favor 
of  this  crime.  Certainly  there  is  nothing  in 
the  history  of  the  criminal  law  of  England  or 
this  country  to  recommend  it  to  the  fayor  of 
courts  having'  regard  for  liberty  regulated 
by  law.  Such  an  indictment  has  been  ap- 
propriately termed  **a  drag  net  of  vague 
charges"  to  catch  innocent  persons,  Who  in 
times  of  excitement  may  be  convicted  by  the 
suspicions  and  prejudices  of  juries.  An  ex- 
amination of  the  cases  cited  in  Wright  on 
Criminal  Conspiracy,  186,  discovers  a  state 
of  painful  uncertainty  in  the  rulings  of 
courts,  explained  frequently  by  the  political 
or  other  bias  of  temper  or  opinions  of  the 
judge.  Certainty  should  never  be  sacrificed 
to  the  plea  for  simplicity.  Viewed  properly, 
there  is  no*confiict  between  them.  We  can- 
not but  think  that  an  omission  of  the  nee<|- 
less  repetition  of  epithets  and  denunciatory 
terms  of  the  defendant  and  the  insertion,  in 
place  thereof,  in  plain  language,  of  the  facts 
relied  upon,  would  be  conducive  to  that  cer- 
tainty and  simplicity  which  are  the  real  safe- 
guards of  society  and  the  citizen.  General 
and  indefinite  descriptions  of  alleged  crimes, 
like  general  warrants,  "are  dangerous  to  lib- 
erty, and  ought  not  to  be  tolerated."  Const 
art  1,  I  15.  ''Every  man  has  right  to  be  in- 
formed of  the  accusation  against  him."  Id. 
I  11^  These  truths  are  of  the  essence  of 
civil  liberty.  They  are  not  to  be  explained 
away  to  meet  the  demand  for  speedy  trials 
and  swift  pnnishment  ''No  man  shall  be 
put  to  answer  any  criminal  charge  •  •  ♦ 
but  by  an  indictment"  etc.  We  find  nothing 
here  of  "bills  of  particulars"  drawn  up,  after 
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indictment  found,  by  prosecattng  officers  to 
aid  deftetlve  blUa,  or  bills  in  which,  if  the 
charge  waii  set  forth  in  a  fnll  and  specific 
manner,  ooold  never  have  received  the  in> 
dorsement  of  a  grand  jury.  "Bills  of  particu- 
lars" are  suggestive  of  '^informations"  which 
became  odious  because  of  the  oppressive  use 
made  of  them  by  officers  of  the  crown  in  the 
prosecution  of  persons  charged  with  ofifense. 
When  grand  juries  would  not  aid  in  such 
prosecution,  "informations**  were  resorted 
to.  They  recall  the  days  of  "constructive 
treason's.*'  Men  were  hung,  drawn,  and  quar- 
tered for  "imagining**  the  death  of  the  King. 
They  recall  the  time  when  Titus  Oates  swore 
away  the  lives  of  iimocent  men  charged  with 
being  members  of  an  imaginary  "Popish 
plot" 

The  solicitor  having  filed  a  bill  of  partic- 
ulars, the  state  is  confined  "to  the  items 
therein  set  down.*'  Blsh.  Crim.  Proc.  643. 
We  are  thus  brought  to  a  consideration  of 
the  question  whether,  eliminating  all  ir- 
relevant matter,  the  facts  charged  and  ad- 
mitted by  the  demurrer  constitute  a  criminal 
conspiracy,  either  by  reason  of  the  charac- 
ter of  that  which  was  agreed  to  be  done  or 
the  means  by  which  the  agreement  was  to 
be  effectuated.  '*The  preamble  and  intro- 
ductory matter  in  the  indictment — ^such  as 
•unlawfully,  decMtfully,  designing  and  in- 
tending unjustly  to  extort  great  sums,*  etc 
— ^is  mere  recital,  and  not  traversable,  and 
therefore  cannot  aid  an  imperfect  averment  ' 
of  facts  cons'iHuting  tlie  description  of  the 
offense.  The  same  may  be  said  of  the  con- 
cluding matter  which  follows  the  averment 
ss  to  thj  great  damage,*'  etc.  Stripped  of 
these  iatroductory  recitals  and  alleged  injo- 
rl0P3  consequences  and  the  qualifying  epi- 
thets attached  to  the  facts,  the  averment  is 
this:  That  the  defendants  conspired  to  in- 
jure the  prosecutor  in  his  trade  and  busi- 
ness, and  thereby  impoverish  him.  (1)  That 
pursuant  to  this  agreement  three  of  the  de- 
fendants, on  January  13,  1904,  went  together 
to  the  place  of  business  of  the  prosecutor, 
and  notified  him  that  he  could  not  be  consid- 
ered in  i^mpathy  with  organized  labor  un- 
less he  kept  constantly  employed  union  men. 
(2)  That  he  would  not  be  considered  In  sym- 
pathy with  organized  labor  if  he  kept  in  his 
employment  nonunion  men,  notwithstanding 
the  fact  that  he  had  theretofore  employed 
and  contracted  with  nonunion  men  for  as 
much  as  a  year  in  advance.  (3)  That  upon 
being  informed  by  said  Rice  that, he  would 
not  discharge  nonunion  men  with  whom  he 
had  contracted,  and  would  not  agree  to  em- 
ploy only  union  men,  etc.,  the  defendants 
published  the  notice  set  out  In  the  bill  of 
particulars.  That  the  purpose  of  publishing 
said  notice  was  to  Induce  all  persons  who 
would  otherwise  have  purchased  lumber  and 
material  from  the  said  Rice  to  refrain  from 
doing  so  (a)  for  fear  of  the  ill  will  of  the 
defendants,  etc.,  and  other  evlI-disposed  per- 
sons;  (b)  that  they  would  be  subject  to  de- 


lay and  inconvenience  by  reason  of  the  re- 
fusal of  the  defendants  and  other  evil-dis- 
posed persons,  whose  names  are  to  the  state 
unknown,  to  work  the  material  so  purchased 
from  .the  said  0.  A.  Rice,  etc  That  by  the 
means  aforesaid  the  defendants  intended  to 
prevent  persons  desiring  to  purchase  lumber 
from  purchasing  the  same  from  the  said  O. 
A.  Rice,  and  to  infiuence  and  detor  persons 
desiring  lumber  from  purchasing  the  same 
from  the  said  G.  A.  Rice  with  the  intent  to 
Injure  and  destroy,  etc.  We  omit  at  this 
time  any  reference  to  the  alleged  motive  of 
the  defendants. 

A  criminal  conspiracy  is  defined  to  be  an 
agreement  of  two  or  more  persons  to  do  an 
unlawful  act,  or  to  do  a  lawful  act  by  un- 
lawful means.  Shaw,  G.  J.,  in  Gom.  v.  Hunt, 
says:  "Without  attempting  to  review  or  rec- 
oncile all  the  cases,  we  are  of  the  opinion 
that  as  a  general  description,  though  per- 
haps not  a  precise  or  accurate  definition,  a 
conspiracy  must  be  a  combination  of  two  or 
more  persons,  by  some  concerted  action,  to 
accomplish  some  criminal  or  unlawful  pur 
pose,  or  to  accomplish  some  purpose  not  In 
Itself  criminal  or  unlawful  by  criminal  or 
unlawful  means.  We  use  the  terms  'crim- 
inal* or  'unlawful,*  because  it  is  manifest 
that  many  acts  are  unlawful  which  are  not 
punishable  by  indictment  or  other  public 
prosecution,  and  yet  there  is  no  doubt,  we 
think,  that  a  combination  by  numbers  to  do 
them  would  be  an  unlawful  conspiracy,  and 
punishable  by  indictment  •  •  •  But  yet 
it  is  clear  that  it  is  not  every  combination  to 
do  unlawful  acts  to  the  prejudice  of  another 
which  is  punishable  as  a  conspiracy."  Mr. 
Wright,  In  his  work  on  Grlmlnal  Conspiracy, 
classifies  the  decisions  in  the  different  states, 
and  places  North  Carolina  In  the  class  which 
holds  that  conspiracies  are  Indictable  "where 
neither  the  object  nor  the  means  are  crim- 
inal, but  where  Injury  results  to  individ- 
uals*'; and  for  this  he  cites  State  v.  Younger, 
12  N.  C.  357,  17  Am.  Dec.  571.  Witji  the  ex- 
ception of  State  V.  Younger,  we  find  no  case 
in  our  own  Reports  in  which  an  indictment 
is  sustained  which  did  not  allege  a  conspir- 
acy to  commit  acts,  or  the  bill  of  particulars 
did  not  set  out  facts  showing  a  conspiracy 
to  commit  acts,  indictable  either  at  common 
law  or  under  some  statute.  It  must  be  con- 
ceded that  expressions  are  to  be  found  In 
the  opinions  of  the  court  to  the  contrary. 
In  State  v.  Tom,  13  N.  0.  669,  the  charge  was 
a  conspiracy  by  slaves  to  commit  murder. 
It  was  made  Indictable  by  statute.  It  was 
equally  so  at  common  law.  In  State  v. 
Trammell,  24  N.  C.  379,  Judge  Gaston  says 
that  it  is  not  necessary  to  decide  whether  the 
facts  set  out  constitute  a  criminal  conspiracy. 
The  court  held  that  in  no  view  were  the 
defendants  guilty.  In  State  v.  Christianbury, 
44  N.  G.  46,  the  court  expressly  declined  to 
pass  upon  the  sufficiency  of  the  bill,  putting 
the  case  off  on  the  statute  of  limitations.  In 
State  V.  Brndy,  107  N.  0.  822,  12  S.  B.  325, 
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the  second  count  charged  a  conspiracy  to 
cheat  and  defraud  by  falsely  and  fraudu- 
lently representing  that  certain  lands  con- 
tained gold  mines,  whereas  the  defendant 
well  knew  that  the  said  lands  did  not  con- 
tain gold  mines,  etc.  There  was  a  motion 
to  quash,  which  was  denied.  There  was  a 
general  verdict  of  guilty.  The  court  said 
that,  if  either  count  was  good,  it  would  sup- 
port the  verdict.  This  was  sufficient  to  dis- 
pose of  the  appeal.  The  second  count  was 
undoubtedly  good,  and  the  motion  to  quash 
could  not  be  allowed.  In  State  v.  Powell,  121 
N.  C.  635,  28  S.  E.  626,  Montgomery,  J.,  says 
that  the  bill  charged  a  conspiracy  to  com- 
mit an  offense  indictable  at  common  law.  In 
State  V,  Wilson,  121  N.  C.  650,  28  S.  B.  410, 
the  question  is  not  raised  or  discussed;  a 
new  trial  was  given  on  other  grounds.  In 
State  V.  Earwood,  75  N,  C.  210,  the  only 
question  decided  was  the  admissibility  of 
evidence  upon  which  a  new  trial  was  given. 
In  State  v.  Howard,  129  N.  C.  586,  40  a  E. 
71,  there  were  three  counts.  The  first  char- 
ged generally  a  conspiracy  to  cheat  and  de- 
fraud. The  second  and  third,  setting  out 
the  facts  showing  a  conspiracy  to  rob  and 
to  obtain  money  under  false  pretenses,  and 
the  means  resorted  to,  were  nol.  prossed,  but 
referred  to  as  a  bill  of  particulars.  The  first 
count  was  sustained  by  a  divided  court,  the 
present  chief  justice,  writing  for  the  ma- 
jority, saying  that  by  the  second  and  third 
counts,  considered  as  a  bill  of  particulars, 
the  defendants  were  fully  informed,  etc. 
It  will  thus  be  seen  that  In  all  of  the  cases 
in  our  Reports  a  conspiracy  to  commit  an 
indictable  offense  Is  charged  in  the  Indict- 
ment, or  facts  set  forth  in  a  bill  of  particu- 
lars charging  a  conspiracy  to  commit  such 
an  offense.  In  Tounger's  Case,  supra,  the 
charge  In  the  indictment  was  that  the  de- 
fendants conspired  to  cheat  and  defraud  the 
prosecutor,  etc.,  and  to  accomplish  that  end 
they  procured  him  to  be  intoxicated,  and  en- 
gaged him  to  play  at  cards,  by  means  where- 
of by  falsely,  fraudulently,  and  deceitfully 
playing  at  the  game  of  cards,  they  cheated 
him,  etc.  It  is  not  necessary  to  discuss  the 
question  whether  the  acts  charged  were  in- 
dictable at  common  law.  State  v.  Phifer,  65 
N.  O.  321.  We  incline  to  the  opinion  that 
they  were.  The  learned  chief  Justice  writ- 
ing the  opinion  did  not  seem  to  think  so,  al- 
though he  says,  "Playing  at  cards  for  money 
was  in  itself  unlawful.*'  The  word  is  of 
such  varied  and  uncertain  import  that  it  Is 
unfortunate  that  it  was  ever  used  to  define 
a  criminal  act  It  is  not  our  purpose  to 
bring  the  decision  of  Younger's  Case  Into 
question,  but  we  cannot  accept  the  definition 
given  of  a  t!riminal  conspiracy:  "Every  com- 
bination to  injure  Individuals  or  to  do  acts 
which  are  unlawful  or  prejudicial  to  the 
community  is  indictable."  It  will  be  noted 
that  this  case  was  submitted  by  the  Attorney 
General  without  argument,  and  the  defend- 
ants were  not  represented  by  counsel.     The 


court  cites  but  one  case  to  sustain  the  defi- 
nition. King  Y.  Journeymen  Tailors  of  Gam- 
bridge,  8  Mad.  10  (1721).  That  was  an  hi- 
dictment  against  certain  Journeymen  tailors 
for  a  conspiracy  to  raise  their  wages.  The 
court  said:  **A  conspiracy  of  any  kind  1b 
illegal,  although  the  matter  about  which  they 
conspired  might  have  been  lawful  for  them 
to  do  if  they  had  not  conspired  to  do  It,  as 
appears  In  the  case  of  Tubwomen  v.  The 
Brewers."  An  examination  of  the  report  of 
that  case  shows  the  lengths  to  which  coun- 
sel and  court  went  In  sparring  over  technical- 
ities and  losing  sight  of  the  real  merits  of 
the  question.  Quite  a  number  of  objections 
were  made  to  the  indictment  which  at  this 
day  would  not  be  listened  to  with  any  de- 
gree of  respect.  The  court  announces  the 
proposition  that  any  conspiracy,  however 
lawful  its  piurpose,  is  Indictable.  The  case 
has  been  treated  with  but  scant  courtesy  in 
E^ngland,  and  would  not  at  this  day  be  cited 
as  authority.  By  statute  it  was  made  In- 
dictable for  Journeymen  tailors  to  enter  Into 
any  contract  or  agreement  to  advance  their 
wages.  Happily  this  and  all  other  such  laws 
have  been  repealed  in  England,  and  were 
never  in  force  in  this  state.  Lord  Campbell, 
in  Hilton  V.  Eckerby,  6  E.  &  B.  <88  E.  C.  L. 
62)  1855,  repudiated  the  definition  given  in 
the  Tailors*  Case,  referring  to  what  It  said 
in  this  and  other  cases  as  *'loose  expres- 
sions." He  says:  "I  cannot  bring  myself  to 
believe,  without  authority  mdre  cogent,  that 
if  two  workmen,  who  sincerely  believe  their 
wages  to  be  inadequate,  should  meet  and 
agree  that  they  would  not  work  unless  their 
wages  were  raised,  without  designing  or  con- 
templating violence  or  any  illegal  means  for 
gaining  their  object,  they  would  be  guilty  of 
a  misdemeanor,  and  liable  to  be  punished  by 
fine  and  imprisonment  The  object  is  not 
illegal,  and  therefore,  if  no  illegal  means  are 
used,  there  is  no  indictable  conspirary."  The 
courts  have  found  but  little  difficulty  In  ad- 
hering to  satisfactory  and  consistent  rulings 
in  those  cases  wherein  the  conspiracy  char- 
ged is  to  commit  acts  which  are  criminal 
and  indictable  either  at  common  law  or  by 
statute.  Dr.  Wharton  says:  •TThe  conflict 
begins  when  we  reach  those  combinations 
which  are  assumed  to  be  indictable,  not  as 
aimed  at  an  indictable  offense,  but  from  the 
idea  that  the  policy  of  the  law  forbids  the 
reaching  of  the  attempted  object  by  a  con- 
spiracy." Crim.  Law,  357.  After  discussing 
conspiracies  to  cheat  and  defraud,  he  says: 
"But  to  extend  indictable  qonsplracies  sa  as 
to  include  cases  where  acts  not  In  them- 
selves indictable  are  attempted  by  concert, 
involving  neither  false  statement  nor  con- 
certed force,  should  be  resolutely  opposed. 
A  distressing  uncertainty  will  oppress  the 
law  if  the  mere  act  of  concert  in  doing  an 
indifferent  act  be  held  to  make  such  act 
criminal.  We  all  know  what  acts  are  Indict- 
able, and,  if  we  do  not  the  knowledge  la 
readily  obtainable.    Such  offenses,  when  not 
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defined  by  statute,  are  limited  by  deflnitions 
wblch  long  procefises  of  Judicial  Interpreta- 
tion have  hardened  into  shapes  which  are 
distinct,  solid,  notorious^  and  permanent  It 
Is  otherwise,  however,  when  we  come  to 
speak  ojf  acts  which,  though  not  penal  when 
they  are  committed  by  persons  acting  singly, 
are  supposed  to  become  so  when  brought 
about  by  concert  which  inyolves  neither 
fraud  nor  fwce.  *  *  *  No  man  may 
know  in  advance  whether  any  enterprise  In 
which  he  may  engage  may  not  in  this  way 
become  subject  to  prosecution.  It  is  essen- 
tial to  th^  constitution  of  an  indictable  of- 
fense •  •  •  that  It  should  be  prohibited 
either  by  statute  or  common  law,  but  con- 
spiracies to  commit  by  nonindictable  means 
nonindictable  offenses,  if  we  resolve  them  in- 
to their  elements,  are  neither  prohibited  by 
common  law  nor  by  statute.  *  '•  •  An  act 
ot  business  enterprise  in  purchasing  goods 
in  a  cheap  market  for  the  purpose  of  selling 
them  In  a  dear  market,  which.  In  one  phase 
of  Judicial  sentiment,  would  be  regarded  as 
a  meritorious  impetus  to  commercial  activi- 
ty, would  be,  in  another  phase  of  Judicial 
sentiment,  as  it  once  has  been,  treated  as  an 
indictable  offense.  Legislative  and  Judicial 
compromises  which  one  court  may  view  as 
essential  to  the  working  of  the  political  ma- 
chines, another  court  may  hold  to  be  indicta- 
ble as  a  corrupt  conspiracy.' '  In  this  coun- 
try, in  which  Judges  are,  in  respect  to  their 
source  of  appointment  and  tenure,  sensitive 
to  changes  of  popular  opinion  and  temper, 
amid  the  ever-increasing  acnteness  of  the 
struggle  between  opposing  social  and  indus- 
trial forces,  the  lines  which  separate  a  crim- 
inal from  a  noncriminal  conspiracy  should  be 
clearly  defined.  To  a  timid,  conservative. 
Judicial  mind  trained  to  regard  even  the 
slightest  disturbance  of  such  forces  as  por- 
tending danger  to  the  peace  of  the  state,  a 
combination  of  the  most  harmless  character 
would  assume  "unlawful"  form  and  force. 
T6  a  different  type  of  Judicial  mind,  believ- 
ing that  the  safety  and  highest  interest  of 
the  state  are  promoted  by  the  freest  possi- 
ible  play  of  mind  and  action  In  trade  com- 
petition, "however  severe  and  egotistical,  if 
unattended  by  circumstances  of  dishonesty, 
intimidation,  molestation,  or  other  such  il- 
legalities," the  same  combination  would  ap- 
X>ear  not  only  lawful,  but  stimulating  to  trade 
in  the  community.  The  study  of  the  strug- 
gle between  the  ruling  class  and  the  laborers 
in  England,  culminating  in  the  passage  of 
the  statute  of  88  &  39  Vict,  la  of  interest  to 
the  student  and  value  to  the  lawmaker  and 
Judge.  It  is  declared  by  that  statute  that 
an  agreement  or  combination  to  do  any  act 
In  furtherance  of  a  trade  dispute  shall  not 
render  the  person  committing  it  indictable 
for  a  conspiracy  if  such  acts  committed  by 
one  person  would  not  be  punishable  as  a 
crime.  "These  latter  words  may  almost  be 
described  as  'The  Workmen's  Charter  of 
T>lberty,*  for  they  dispose  at  once  and  for- 


ever of  the  contention  that  a  combination  to 
do  act^,  not  Illegal  in  themselves,  is  entitled 
to  be  regarded  by  the  law  as  a  conspiracy." 
Gent.  Law  Reform,  253.  A  great  English 
statesman  said  that  for  the  first  time  employ- 
ers and  employed  sat  under  equal  laws. 

As  indicating  the  practical  operation  of 
the  definition  of  a  criminal  conspiracy  con- 
tended for  by  the  state,  we  may  recall  some 
incidents  coming  under  our  observation.  Not 
long  since  the  farmers  producing  cotton  in 
this  and  other  states  believed  that  their  in- 
terests demanded  combined  action  to  protect 
themselves  against  what  they  considered  an 
unreasonably-  high  pried  charged  by  the  man- 
ufacturers for  Jute  cotton  bagging.  They 
openly  and  with  the  avowed  purpose  of  com- 
pelling the  manufacturers  to  sell  bagging  at 
a  lower  price,  and,  of  course,  reduce  their 
profits,  and  to  that  extent  injure  them  in 
their  trade  and  business,  formed  combina- 
tions and  adopted  measures — entirely  peace- 
ful and  lawful — to  accomplish  their  purpose. 
They  agreed  themselves,  urged  and  by  vari- 
ous means  Induced  others,  to  refrain  from 
buying  or  using  Jute  bagging.  They  encour- 
aged the  use  of  other  kinds  of  bagging,  and 
by  and  through  organization  maintained  a 
peaceful  but  effective  contest  with  the  manu- 
facturers. Their  declared  purpose  was  to  in- 
jure, cripple,  and,  if  necessary,  destroy,  the 
manufacturers,  unless  they  sold  their  product 
at  a  lower  price.  Again,  at  a  more  recent 
date  the  producers  of  tobacco  found  the  price 
of  their  product,  as  they  thought;  unreason- 
ably low.  They  believed  that  a  large  and 
wealthy  corporation,  being  the  largest  pur- 
chaser in  the  markets,  was  responsible  for 
the  low  price  of  tobacco.  Large  numbers  of 
the  producers,  with  the  avowed  purpose  of 
compelling  the  purchasers,  and  especially  the 
said  corporation,  to  pay  them  higher  prices, 
combined  and  agreed  that  they  would  with- 
hold their  product  from  the  market,  urged 
and  induced  all  other  producers  to  do  so. 
They  declared  their  purpose  to  refuse  to  buy 
the  goods  of  the  corporation,  and  urged  apd 
induced  merchants  to  refuse  to  buy  or  3ell 
such  goods.  They  held  public  meetings,  made 
and  issued  addresses,  and  by  many  other 
lawful  and  peaceful  means  sought  to  Injurei 
and,  so  far  as  possible,  destroy,  the  of- 
fending corporation.  It  did  not  occur  to  any 
one  that  these  men  were  guilty  of  a  crim- 
inal conspiracy,  nor  were  they.  It  must  btf 
noted  that  in  neither  Instance  was  there  any 
legal  standard  as  to  the  price  of  cotton  bag- 
ging or  tobacco.  They  were  sold  in  open 
market,  and,  from  a  legal  standpoint,  with 
fair  competition.  The  farmers  who  in  one 
case  were  buyers  thought  bagging  unreason- 
ably high,  and  in  the  other,  b^ng  sellers, 
thought  tobacco  unreasonably  low.  They 
believed  that,  in  order  to  protect  themselves 
from  what  they  regarded  unfair  treatment, 
they  must  organize.  That  their  purpose  was 
to  injure  the  manufacturer  in  the  one  in- 
stance  and  the  purchaser  In  the  other  in 
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Uieir  trade  and  business  was  not  denied,  but 
openly  avowed;  tbeir  defense  being  that  they 
were  seeking  fair  treatment  at  the  hands  of 
both.  We  mnst  keep  in  mind  the  fact  that 
we  are  discussing  the  question  as  it  is  af- 
fected by  the  common  law.  The  proposition 
is  that  the  defendants  conspired  for  the  pur^ 
pose  of  injuring  the  prosecutor  in  his  trade 
and  business,  and  that  it  is  unlawful  for 
them  to  do  so.  It  cannot  be  that  every  con- 
spiracy to  injure  one  in  his  trade  and  busi- 
ness, without  reference  to  the  means  to  be 
employed,  is  criminal.  A  carpenter  or  joiner 
has,  by  his  apprenticeship,  study,  and  experi- 
ence, acquired  skill  and  knowledge  in  his 
trade.  His  capital  consists  in  his  physical 
strength  and  his  intellect  trained  and  direct- 
ed by  his  skill  and  experience.  It  is  the 
use  of  this  which,  in  a  sense,  he  offers  for 
sale.  In  what  respect,  for  the  purpose  of 
securing  the  best  prices  for  his  labor  on  the 
best  terms,  do  his  rights  differ  from  the  man 
who  has  cotton  for  sale,  the  product  of  his 
capital — land  and  labor — or  the  man  who  has 
money  to  Invest  in  mercantile  or  manufac- 
turing enterprise?  Each  of  them  enters  into 
the  field  of  competition.  Each  finds  that  or- 
ganization with  others  engaged  in  the  same 
field  of  labor  or  investment  will  secure  bet- 
ter results  and  fairer  treatment  from  those 
with  whom  he  deals.  There  is  no  evil  or 
harm  in  organization  per  se.  Every  copart- 
nership, corporation.  Joint-stock  company, 
and  other  association  of  labor  or  capital  is  a 
recognition  of  this  truth.  We  find  no  better 
illustration  of  the  correct  principle  lipon 
which  this  right  depends  and  the  benefits 
which  may  come  from  its  application  under 
proper  limitations  than  that  given  by  Chief 
Justice  Shaw  in  CJom.  v.  Hunt,  supra:  "Sup- 
pose a  baker  in  a  small  village  had  the  ex- 
clusive custom  of  his  neighborhood,  and  was 
making  large  profits  by  the  sale  of  bis  bread. 
Supposing  a  number  of  those  neighbors,  be- 
lieving the  price  of  bread  too  high,  should 
propose  to  him  to  reduce  his  prices,  or,  if  he 
did  not,  they  would  Introduce  another  baker, 
and  on  his  refusal  such  other  baker  should, 
under  their  encouragement,  set  up  a  rival 
establishment,  and  sell  his  bread  at  lower 
prices,  the  effect  would  be  to  diminish  the 
profit  of  the  former  baker,  and  to  the  same 
extent  to  impoverish  him.  And  it  might  be 
said  and  proved  that  the  purpose  of  the  asso- 
ciates was  to  diminish  his  profits,  and  thus 
Impoverish  him,  though  the  ultimate  and 
laudable  object  of  the  combination  was  to 
render  the  price  of  bread  to  themselves  and 
their  neighbors.  •  •  •  We  think,  there- 
fore, that  associations  may  be  entered  Into^ 
the  object  of  which  is  to  adopt  measures  that 
may  have  a  tendency  to  Impoverish  another 
— that  is,  to  diminish  his  gains  and  profits — 
and  yet,  so  far  from  being  criminal  or  un- 
lawful, the  object  may  be  highly  meritorious 
and  public-spirited.  The  legality  of  such  an 
association  will  theretore  depend  upon  the 
means  to  be  used  for  its  accomplishment 


If  it  is  to  be  carried  into  effect  by  fair  or 
honorable  and  lawful  means,  it  is,  to  say 
the  least,  Innocent;  If  by  falsehood  or  force. 
It  may  be  stamped  with  the  character  of  con- 
spiracy. It  follows,  as  a  necessary  conse- 
quence, that,  if  criminal  and  indictable,  it  la 
80  by  reason  of  the  criminal  means  intended 
to  be  employed  for  Its  accomplishment.*' 
Although  decisions  have  been  made  by  some 
of  the  American  courts  which  hold  other- 
wise, they  are  in  every  Instance  based  upon 
the  principle  of  the  Journeymen  Tailors  or 
other  English  cases  which  follow  that  deci- 
sion. Mr.  Wright,  ^after  a  review  of  the 
cases,  says:  "These  authorities  on  the  whole 
strongly  favor  the  view  that  a  combination 
to  Injure  a  private  person  [otherwise  than  by 
fraud]  is  not,  as  a  general  rule,  criminal,  un- 
less some  criminal  means  are  to  be  used." 
Oases  may  be  found  to  the  contrary.  Judge 
Holmes,  in  his  dissenting  x>plnion  in  Vegelahn 
V.  Guntner,  16T  Mass.  92,  44  N.  B.  1077,  35 
L.  R.  A.  722,  57  Am.  St.  Rep.  443,  discusses 
the  question  with  much  force  and  clearness, 
speaking  of  the  right  of  laborers  or  mechan- 
ics to  combine  to  promote  their  Interests,  he 
says:  "If  it  be  true  that  working  men  may 
combine  with  a  view  to  getting  the  greatest 
possible  return,  It  must  be  true  that  when 
combined  they  have  the  same  liberty  that 
combined  capital  has  to  support  their  inter- 
est by  argument,  persuasion,  and  the  bestow- 
al or  refusal  of  those  advantages  which  they 
otherwise  lawfully  control.  •  •  •  The 
fact  that  the  immediate  object  of  the  act  by 
which,  the  benefit  to  themselves  Is  to  be 
gained  Is  to  Injure  their  antagonist  does  not 
necessarily  make  it  unlawful  any  more  than 
when  a  great  house  lowers  the  price  of  cer- 
tain goods  for  the  purpose  and  with  the  ef- 
fect of  driviilg  a  smaller  antagonist  from  the 
business.  Indeed,  the  question  seems  to 
me  to  have  been  decided  as  long  ago  as  1842 
by  the  good  sense  of  Chief  Justice  Shaw  in 
Com.  V.  Hunt."  ^e  further  says:  **There 
is  a  notion,  which  latterly  has  been  Insisted 
on  a  good  deal,  that  a  combination  of  persons 
to  do  what  any  one  of  them  might  lawfully 
do  by  himself  will  make  the  otherwise  law- 
ful conduct  unlavt^nl.  It  would  be  rash  to 
say  that  some  as  yet  unformulated  truth 
may  not  be  hidden  under  this  proposition. 
But  in  the  general  form  In  which  it  has  been 
presented  and  accepted  by  many  courts,  I 
think  it  plainly  untrue,  both  an  authority  and 
on  principle."  See,  also,  his  dissenting  (pin- 
ion in  Plant  v.  Woods,  176  Mass.  504,  57  N. 
B.  1011,  51  L.  R.  A.  339,  79  Am.  St  Rep.  330. 
Judge  Oftldwell,  In  Am^s  v.  U.  Pac.  Ry. 
Co.  (C.  C.)  62  Fed.  14,  says:  "Organized  labor 
is  organized  capital.  It  is  capital  consisting 
of  brains  and  muscle.  *  *  *  If  it  Is  law- 
ful for  the  stockholders  and  officers  of  a  cor- 
poration to  associate  and  confer  together  for 
the  purpose  of  reducing  the  wages  of  its  em- 
ployes, or  for  devising  other  means  for  mak- 
ing their  Investment  more  profitable,  it  is 
equally  lawful  for  organized  labor  t»  asso- 
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ciate,  consult,  and  confer  with  a  view  to 
maintain  or  Increase  wages."  Thomas  y. 
Cln.,  N.  0.  &  T.  P.  Ry.  Co.  (C.  0.)  62  Fed. 
803;  People  y.  Radt  (Gen.  Sees.)  71  N.  Y. 
Supp.  846.  It  Is  said:  "One  may  refuse  to 
deal  with  a  firm  because  of  a  belief  that  it 
does  not  giye  honest  compensation  for  labor, 
and  may  ask  his  friends  or  the  public  to  do 
the  same  thing,  and  the  conduct  may  do  in- 
jury to  the  public  without  thereby  becoming 
Illegal."  Id.  "An  agreement  among  the 
members  of  an  association  of  plumbers  not 
to  deal  with  wholesale  dealers  who  sell  to 
any  who  are  not  members  of  the  association, 
and  the  sending  notices  .to  that  end,  do  not 
constitute  an  unlawful  conspiracy,  since  the 
object  of  the  combination  and  the  means 
adopted  for  its  accomplishment  are  lawful.*' 
Macauley  y.  Tierney,  19  R.  I.  255,  33  Atl.  1, 
87  L.  R.  A.  455,  61  Am.  St  Rep.  770.  In 
Bohn  Mfg.  Co.  y.  Hollls,  54  Minn.  223,  55  N. 
W.  1119,  21  L.  R.  A.  337,  40  Am.  St.  Rep.  319, 
it  appeared  that  the  plaintiff  was  a  manufac- 
turer and  dealer,  wholesale  and  retail,  in 
lumber  and  other  building  material.  The  de- 
fendant was  a  yoluntary  association  of  retail 
lumber  dealers.  It  had  certain  rules  for  its 
goyemment  and  that  of  its  members.  The 
plaintiff  sold  two  bills  of  lumber  to  contract- 
ors or  consumers  in  places  where  members 
of  the  association  were  engaged  In  the  retail 
business.  The  secretary  of  the  association 
made  a  demand  upon  the  plaintiff  for  10  per 
cent,  on  the  sales  so  made.  The  demand  not 
being  complied  with,  the  secretary  notified, 
or,  as  the  complaint  ayerred>  threatened,  that 
unless  plaintiff  immediately  settled  the  mat- 
ter, he  would  send  to  all  members  of  the  as- 
sedation  the  lists  or  notices  provided  by  the 
by-laws,  notifying  them  that  plaintiff  refused 
to  comply  with  the  rules,  and  was  no  longer 
in  sympathy  with  it  .  The  court,  referring  to 
the  affidavits,  etc.,  said:  "Both  the  affidavits 
and  brief  in  behalf  of  the  plaintiff  indulge  in 
a  great  deal  of  strong,  and  even  exasperated, 
assertion,  and  in  many  words  and  ezpres- 
^one  of  very  Indefinite  and  Illusive  meaning, 
such  as  *wreck/  'coerce,'  'conspiracy,'  'mo- 
nopoly,' 'drive  out  of  business/  and  the  like. 
This  looks  very  formidable,  but  in  law,  as 
well  as  in  mathematics,  it  simplifies  things 
yery  much  to  reduce  them  to  their  lowest 
terms.  ♦  •  •  Now,  when  reduced  to  its 
ultimate  analysis,  all  that  the  retail  dealers 
in  this  case  have  done  is  to  form  an  associa- 
tion to  protect  themselves  from  sales  by 
wholesale  dealers  or  manufacturers  directly 
to  consumers  or  other  nondealers  at  points 
where  a  member  of  the  association  is  en- 
gaged in  retail  business.  The  means  adopt- 
ed to  effect  this  end  are  simply  these:  They 
agree  among  themselves  that  they  will  not 
deal  with  any  wholesale  dealer  or  manufac- 
turer who  sells  directly  to  consumers  not 
dealera  at  a  point  where  a  member  of  the  as- 
sociation is  doing  business,  and  provide  for 
notice  being  given  to  all  their  members 
whenever  a  wholesale  dealer  or  manufactur- 


er makes  any  such  sale.  That  is  the  head 
and  front  of  defendant's  offense.  •  ♦  ♦ 
There  was  no  element  of  fraud,  coercion,  or 
intimidation  either  towards  plaintiff  or  the 
members  of  the  association."  The  court  says 
that  the  compliance  with  the  demand  was  en- 
tirely optional  with  the  plaintiff.  "The  mere 
fact  that  the  proposed  acts  of  the  defendants 
would  have  resulted  in  plaintiff's  loss  of 
gains  and  profits  does  not  of  itself  render 
those  acts  unlawful.  That  depends  on 
whether  the  acts  are  in  themselves  unlawfuL 
Injury,'  in  Its  legal  sense,  means  damage 
resulting  from  an  unlawful  act.  Associa- 
tions may  be  entered  into,  the  object  of 
which  is  to  adopt  measures  that  may  tend 
to  diminish  the  gains  and  profits  of  another, 
and  yet,  so  far  from  being  unlawful,  they 
may  be  highly  meritorious." 

"The  complainants  proceed  on  the  theory 
that  they  are  entitled  to  protection  in  the 
legitimate  exercise  of  their  business;  that  the 
sending  of  the  notices  to  wholesale  dealers 
not  to  sell  supplies  to  plumbers  not  members 
of  the  association,  under  the  penalty — ex- 
pressed in  some  instances  and  implied  in  oth- 
ers— of  the  withdrawal  of  the  patronage  of 
the  members  of  the  associations  in  case  of  a 
failure  to  comply,  was  unlawful,  because  it 
was  intended  injuriously  to  affect  the  plumb- 
era  not  members  of  the  association  In  the 
conduct  of  their  business,  and  must  necessar- 
ily iiave  that  effect  It  is  doubtless  true, 
speaking  generally,  that  no  one  has  a  right 
intentionally  to  do  an  act  with  the  intent  to 
injure  another  in  his  business.  Injury,'  how- 
ever, in  its  legal  sense,  means  damage  result- 
ing from  a  violation  of  a  legal  right  It  is 
this  violation  of  a  legal  right  which  renders 
the  act  wrongful  in  the  eye  of  the  law,  and 
makes  it  actionable.  If,  therefore,  there  is 
a  legal  excuse  for  the  act,  it  is  not  wrongful, 
even  though  damage  may  result  from  its  per- 
formance. The  cause  and  excuse  for  the 
sending  of  the  notices,  it  is  evident,  was  a 
selfish  desire  on  the  part  of  the  members  of 
the  association  to  rid  themselves  of  the  com- 
petition of  those  not  members,  with  a  view 
of  increasing  the  profits  of  their  own  busi- 
ness. The  question,  then,  resolves  itself  in- 
to  this:  Was  the  desire  to  free  themselves 
from  competition  a  sufficient  excuse,  in  legal 
contemplation,  for  the  sending  of  the  no- 
tices? We  think  the  question  must  receive 
an  affirmative  answer.  Competition,  it  has 
been  said,  is  the  life  of  trade.  Every  act 
done  by  a  trader  for  the  purpose  of  divert- 
ing trade  from  a  rival  and  attracting  it  to 
himself  is  an  act  intentionally  done,  and,  in 
so  far  as  it  is  successful,  to  the  injury  of  the 
rival  in  his  business,  since  to  that  extent  it 
lessens  his  gains  and  profits.  To  hold  such 
an  act  wrongful  and  illegal  would  be  to  stifle 
competition."  Macauley  Bros.  v.  Tierney,  19 
R.  I.  255,  33  Atl.  1,  87  L.  R.  A.  455,  61  Am. 
St  Rep.  770, 

The  court  refused  to  enjoin  the  defend- 
ants.   It  is  urged  by  counsel  that  the  guilt 
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of  defendants  does  not  involye  what  they 
did,  but  what  they  conspired  to  do.  if  the 
defendants  had  pleaded  to  the  first  count  In 
the  bill  without  calling  for  a  bill  of  partic- 
ulars, they  would  have  gone  to  the  Jury  on 
the  general  Issue  of  traverse  to  the*  bill. 
When,  however,  the  state  flies  Its  bill  of 
particulars,  which,  for  the  purpose  of  the 
trial,  is  as  if  the  means  had  been  set  out 
in  the  original  hill  of  indictment,  the  ques- 
tion is  presented  whether,  either  in  respect 
to  the  purpose  of  the  conspiracy  or  the  means 
by  which  it  was  to  be  accomplished,  any  crime 
is  charged.  If  no  crime  Is  charged,  there  is 
nothing  for  the  jury  to  pass  upon.  The 
court  will  either,  upon  motion,  quash  the 
indictment,  or,  as  it  did  in  Com.  v.  Hunt, 
supra,  arrest  the  judgment  We  are  of  the 
opinion  that  a  conspiracy  to  injure  one's 
business  is  not  i>er  se  indictable.  Do  the 
means  set  out  make  it  so?  This  brings  us 
to  consider  the  acts  done  by  the  defendants. 
Three  of  them,  on  January  13,  1904,  went 
together  to  the  prosecutor's  place  of  busi- 
ness, and  notified  him  that  he  could  not 
be  considered  in  sympathy  with  organized 
labor  unless  he  kept  constantly  employed 
union  men.  Certainly,  the  number  of  the 
defendants  was  not  so  large  as  to  intimidate 
him,  and  there  is  no  suggestion  that  their 
manner  was  either  offensive,  violent,  or  even 
discourteous.  As  we  have  seen,  organized 
labor,  or  labor  organizations,  are  not  unlaw- 
ful. The  prosecutor  had  no  legal  right  to 
demand  that  he  should  be  considered  in  sym- 
pathy with  organized  labor;  therefore  he 
was  not  to  be  deprived  of  any  legal  right  if 
he  preferred  to  employ  nonunion  men,  and 
the  defendants  had  an  equal  right  to  con- 
sider him  unsympathetic  with  organized 
labor  if  he  exercised  such  right  Suppose 
the  same  number  of  persons,  being  members 
of  the  anti-saloon  league,  should  go  to  a  mer- 
chant's store  and  notify  him  that  he  would 
not  be  considered  in  sympathy  with  the  tem- 
perance cause  if  be  employed  clerks  who  did 
not  belong  to  the  league.  If  he  continued 
to  employ  such  clerks,  he  was  simply  consid- 
ered as  unsympathetic  with  the  cause.  We 
fail  to  see  any  difference  in  principle  be- 
tween the  act  of  the  defendants  and  the 
case  supposed.  They  notified  him  that  he 
would  not  be  considered  in  sympathy  with 
organized  labor  if  he  kept  in  his  employment 
nonunion  men,  although  he  was  then  under 
contract  with  nonunion  men  for  a  year  in  ad- 
vance. It  is  intended,  we  assume,  in  this 
item  to  charge  that  the  defendants  conspired 
to  compel  the  prosecutor  to  break  his  con- 
tract with  nonunion  men  and  discharge  them. 
It  vfrill  be  noted  that  it  is  nowhere  charged 
that  such  was  the  purpose  of  the  defendants. 
Not  a  word  is  said  capable  of  that  construc- 
tion. Certainly  nothing  should  be  left  to  con- 
jecture. To  what  extent  a  conspiracy  to 
induce  men  to  violate  their  contracts  Is  crim- 
inal is  not  clear.  We  are  not  required  to 
discuss  or  decide  it  here.    There  is  no  com- 


plaint that  the  conduct  of  ti!ie  defendants 
was  intended  to  injure  nonunion  men.  Tills 
case  has  no  such  element  in  it,  and  we  do 
not  wish  to  be  understood  as  expressing 
any  opinion  in  regard  to  it  The  question 
has  been  before  other  courts.  There  Is  a 
painful  absence  of  harmony  in  the  decisions. 
Suppose,  however,  that  it  be  conceded  that 
the  defendants  did  notify  the  prosecutor 
that,  unless  he  discharged  nonunion  men 
with  whom  he  had  contracted,  etc,  what 
was  to  be  the  result  to  him  if  he  refused? 
He  was  to  be  considered  as  unsympathetic 
with  union  labor.  This  falls  far  short  of 
intimidation  or  coercion.  It  will  be  noted 
that  there  is  no  charge  that  these  defend* 
ants  were  members  of  any  secret  or  other 
organization,  or  that  they  had  the  power  or 
threatened  to  control  the  conduct  of  large 
numbers  of  men.  It  is  said  that  they,  *Ho- 
gether  with  other  evil-disposed  persons,  con- 
spired," etc.  Who  **the  other  evil-disposed 
persons"  are,  what  (if  any)  relation  they 
bear  to  the  defendants,  is  not  stated.  This 
alleged  conspiracy  is  confined  to  the  five 
defendants.  When  informed  by  the  prose- 
cutor that  he  would  not  discharge  any  non- 
union men  with  whom  he  had  contracted, 
and  that  he  would  not  agree  to  employ  on- 
ly union  men  in  Ills  business,  the  defend- 
ants "went  away,"  and  "in  furtherance  of 
the  said  conspiracy  did  actually"  public  and 
cause  to  be  published  the  aforesaid  notice, 
etc.:  "Action  of  Carpenters  and  Joiners.  At 
a  meeting  of  the  carpenters  held  last  even- 
ing for  his  attitude  towards  organized 
labor,  Mr.  C.  A.  Rice  was  declared  unfair 
and  so  listed,  and  that  no  union  carpenters 
would  work  any  material  from  his  shop  after 
February  15,  1904.""  The  counsel  for  the 
prosecutor  in  their  brief  say:  "It  is  perfectly 
true  that  defendants  had  a  right  to  refuse 
to  work  material  from  Rice's  shop;  that 
they  had  a  right  to  put  him  on  their  unfair 
list"  The  criminality,  they  say,  consists 
in  the  intent  or  purpose  with  which  these 
things  are  done.  This,  they  say,  is  a  ques- 
tion for  the  jury.  It  is  not  easy  to  see  how 
it  is  a  question  for  the  jury  when  the  de- 
fendants admit  the  purpose,  etc.  If  that 
which  they  did  is  lawful — ^if  they  had  a  pw- 
fect  legal  right  to  do  it — ^we  are  unable  to 
perceive  how  the  publication  renders  it  un- 
lawful. We  are  not  aware  of  any  principle 
of  law  which  makes  it  criminal  to  publish 
that  a  person  has  done  an  act  which  he  had 
a  perfect  legal  right  to  do,  or  that  a  person 
intends  to  pursue  a  course  of  conduct  which 
he  has  a  legal  right  to  pursue.  Judge 
Holmes  says:  "As  a  general  rule,  eren  if 
subject  to  some  exceptions,  what  yon  may 
do  in  a  certain  event  you  may  threaten  to 
do— that  is,  giying  wamiug  of  your  inten- 
tion to  do  in  that  event — and  thus  allow  the 
other  person  the  chance  of  avoiding  the  con- 
sequences; so,  as  to  'compulsion,'  it  depends 
upon  how  you  'compel.' "  Parker,  O.  J.,  In 
Nat  Protec.  Ap.  ▼.  Cumming,  170  N.  Y.  815, 
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03  N.  E.  900,  68  H  B.  A«  185,  88  Am.  St  Bep. 
6tf ,  says:  *'A  labor  organization  is  endowed 
with  precisely  the  same  legal  right  as  an 
individual  to  threaten  to  do  that  which  It 
may  lawfully  do."  "U  an  act  be  lawful — 
that  is,  one  which  a  person  has  a  legal 
right  to  do — the  fact  that  he  may  in  doing  It 
be  actuated  by  an  improper  motive  does  not 
render  it  unlawful.**  Bohn  Manfg.  Co.  t. 
Hollis,  supra.  It  being  properly  conceded 
that  it  was  not  unlawful — that  is,  for  the 
purpose  of  this  discussion,  criminal — for  the 
defendants  to  declare  Mi*.  Bice  "unfair," 
and  to  refuse  to  work  his  material,  we  can 
find  nothing  criminal  in  the  publication  omde 
of  their  opinion  or  purpose. 

Does  the  fact  that  the  defendants  intended 
to  induce  persons  who  might  otherwise  pur- 
chase material  from  Mr.  Bice  to  refrain 
from  doing  so  make  their  conduct  unlawful? 
This  brings  us  back  to  the  original  question. 
Persons  who  might  wish  to  buy  material 
from  Mr.  Bice  had  no  legal  claim  on  the 
services  of  the  defendants.  They  were  unr 
der  no  obligation  to  work  the  material  pur- 
chased from  him.  Therefore  in  saying  that 
they  would  not  do  so  they  deprived  such 
persons  of  no  legal  right  They  could  not 
have  maintained  an  action  for  damages 
against  the  defendants  for  refusing  to  work 
such  material  or  for  saying  so.  How,  then, 
In  a  legal  sense,  can  he  be  said  to  be  in- 
jured? It  is  said  that  the  purpose  of  the 
defendants  in  making  the  publication  was 
to  induce  persons  to  refrain  from  purchasing 
material  for  fear  of  incurring  the  ill  will 
of  the  defendants.  This  certainly  Is  not 
unlawful.  Bowen  v.  Matheson,  14  Allen, 
499.  If  courts  were  to  maintain  actions  upon 
such  grounds,  society  would  soon  be  con- 
verted into  an  array  of  hostile  litigants.  As 
Is  well  said  by  Judge  Black  in  Jenkins  v. 
Fowler,  24  Pa.  308:  "Malicious  motives  make 
a  bad  act  worse,  but  they  cannot  make  that 
wrong  which  in  its  own  essence  is  lawful. 
•  •  •  Any  transaction  which  would  be 
lawful  and  proper  if  the  parties  are  friends 
cannot  be  made  the  foundation  of  an  action 
merely  because  they  happen  to  be  enemies. 
As  long  as  a  man  keeps  himself  within  the 
taw  by  doing  no  act  which  violates  it  we 
must  leave  his  motive  to  Him  who  searches 
the  heart,"  In  Heywood  v.  Tillson,  75  Me. 
225,  46  Am.  Bep.  373,  it  is  said:  ''To  entitle 
the  plaintiff  to  recover,  there  must  be  a 
wrong  done.  No  one  is  a  wrongdoer  but 
he  -who  does  what  the  law  does  not  allow. 
He  who  does  what  the  law  allows  cannot 
be  a  wrongdoer,  whatever  his  motive."  'The 
exercise  of  a  legal  right  cannot  be  a  legal 
wrong  to  another.'*  Cooley  on  Torts,  66; 
Gotterell  v.  Jones,  73  a  L.  718.  In  Hunt  v. 
Simonds,  19  Mo.  583,  it  is  said:  "The  act 
charged  upon  the  defendants  as  having  been 
done  by  preconcert  was  an  act  which  each 
and  every  one  of  the  defendants  had  a  right 
to  do,  and  was  no  violation  of  any  right 
which   the  plaintiff  could  claim  under  the 


law.  He  had  no  right  to  demand  Insurance 
upon  his  boat  from  any  or  all  of  the  defend- 
ants, nor  that  they  should  insure  a  cargo 
upon  his  boat;  and  consequently '  their  re- 
fusal to  insure,  from  any  motive,  however 
improper,  could  give  him  no'  right  to  sue 
them,  l^e  moment  it  is  established  that  the 
conspiracy  is  not  a  substantial  ground  of 
action,  it  follows  that  no  action  can  be 
brought  to  recover  damages  for  the  Joint 
act  of  several,  unless  the  right  itself  lis  al- 
leged." The  case  of  Payne  v.  W.  &  A.  B. 
B.,  13  Lea,  607,  49  Am.  Bep.  666,  illustrates 
the  principle  as  seen  from  the  other  view- 
point The  agent  of  the  railroad  caused  to 
be  posted  by  the  yardmaster  a  notice  in 
these  words:  "Any  employ^  in  this  company 
on  Chattanooga  pay  roll  who  trades  with  L. 
Payne  from  this  date  will  be  discharged. 
Notify  men  in  your  department*'  The  plain- 
tiff alleged  that  he  was  a  merchant  having 
a  large  trade-  with  the  employes  and  others; 
that  the  act  of  the  defendant  was  malicious, 
etc.  The  defendant  demurred.  The  court 
sustained  the  demurrer  in  an  able  opinion, 
holding  that  as  the  act  was  not  unlawful, 
the  motive  with  which  it  was  done  did  not 
give  a  cause  of  action.  The  Judge  said  that 
any  other  doctrine  would  lead  to  evils  in- 
numerable. "It  would  be  incredible  that 
our  courts  of  law  should  be  perverted  to  the 
trial  of  the  motives  of  men  who  confessedly 
had  done  no  unlawful  act  It  is  suggestive 
of  the  days  of  constructive  treason."  Phelps 
V.  Nowlen,  72  N.  Y.  39,  28  Am.  Bep.  93.  In 
Bichardson  v.  B.  B.,  126  N.  a  100,  35  S.  B. 
235,  Clark,  J.,  says:  "But  upon  the  plain- 
tiff's own  showing  his  discharge  was  within 
the  right  of  the  defendant  and  not  wrong- 
ful, and  malice  disconnected  with  the  in- 
fringement of  a  legal  right  cannot  be  the 
subject  of  an  action."  The  principle  is  well 
stated  by  Bowen,  L^  J.,  In  Mogue  Steamship 
Co.  V.  McGregor,  23  Q.  B.  D.  612:  "We 
were  Invited  by  plaintiff's  counsel  to  accept 
the  position  from  which  their  argument 
started — ^that  an  action  will  lie  if  a  man 
maliciously  and  wrongfully  conducts  him- 
self so  as  to  injure  another  in  that  other's 
trade.  Obscurity  resides  in  the  language 
used  to  state  this  proposition.  The  terms 
'maliciously,*  •wrongfully,'  and  injure*  are 
words  all  of  which  have  accurate  meanings, 
well  known  to  the  law,  but  which  also  have 
popular  and  less  precise  signification,  into 
which  it  is  necessary  to  see  that  the  argu- 
ment does  not  slide.  An  intent  to  injure' 
in  strictness  means  more  than  an  Intent  to 
hann.  It  connotes  an  intent  to  do  wrongful 
harm.  'Maliciously,'  in  like  manner,  means 
and  implies  an  intention  to  do  an  act  which 
is  wrongful,  to  the  detriment  of  another. 
The  term  'wrongful*  imports  in  its  term  the 
infringement  of  some  right"  The  ques- 
tion, as  applied  to  a  disturbance  of  rela- 
tions between  an  employer  and  employed, 
underwent  a  most  exhaustive  examination 
in  Allen  v.  Flood,  L.  B.  A.  a  1,  in  which 
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the  conclusion  was  reached  that  "an  act 
lawful  in  itself  is  not  converted,  by  a  ma- 
licious or  bad  motive,  into  an  unlawful  act, 
80  as  to  make  the  doer  liable."  In  the  later 
case  of  Quinn  y.  Leathem,  L.  R.  A.  O.  (1901) 
the  same  question,  with  some  modifying 
facts,  was  discussed.  The  reporter  says, 
''Allen  V.  Flood  explained,  and  its  real  effect 
stated."  An  interesting  discussion  of  the 
question  may  be  found  in  the  Law  Quar. 
Rev.  January,  1904.  Without  undertaking 
to  mark  the  limitations  or  exceptions  to  the 
general  principle,  we  are  of  the  opinion  that 
the  defendants'  conduct  was  not  unlawful; 
that  the  motive  prompting  them  does  not 
change  or  affect  its  legal  quality.  It  Is  not 
to  be  doubted  that  many  acts  which  subject 
a  party  to  a  civil  action,  without  regard  to 
the  motive  with,  which  they  are  committed, 
are  indictable  either  by  the  common  law  or 
by  statute  by  reason  of  the  motive  which 
prompts  them.  To  kill  a  man's*  horse  is  ac- 
tionable; to  do  so  maliciously  is  indictable. 
The  act  itself  is  a  legal  Injury.  The  statute 
makes  It  a  crime  when  malice  is  the  moving 
cause.  Many  other  instances  readily  occur 
to  the  mind.  We  think  that  it  will  be  found 
that  in  every  case  where  the  act  is  criminal 
there  is  a  trespass  on  some  legal  right,  or 
a  legal  wrong  done  to  the  complaining  per- 
son. We  concur  with  his  honor  that  no 
criminal  act  is  charged  in  the  indictment 

We  have  not  overlooked  the  cases  cited  in 
the  briefs.  The  courts  are  very  far  from 
agreement  in  regard  to  the  law  of  conspiracy. 
This  faot  tends  to  show  the  danger  of  giv- 
ing to  the  word  **unlawfur'  a  broad  and  all- 
embracing  meaning  in  the  definition  of  a 
criminal  conspiracy.  We  are  told  this  is  a 
case  of  great  importance.  It  is  said:  "We 
are  now  at  the  parting  of  the  ways.  It  is 
safe  to  predict  that  there  will  be  no  more 
criminal  conspiracies,  no  more  demands  for 
union  shops,  and  no  strikes,  sympathetic  or 
otherwise,  In  this  state,  if  the  court  sustains 
the  bill  in  this  case."  We  are  also  told  by 
counsel  that  "it  rests  upon  the  members  of 
this  court  to  decide  whether  labor  and  capi- 
tal ♦♦  ♦  shall  dwell  together  in  peace 
and  unity  controlled  by  the  law,"  etc.  It  in 
desirable  that  this  condition,  which  has  al- 
ways so  happily  prevailed  in  this  state,  shall 
be  preserved.  We  are  duly  sensible  of  our 
duty,  as  judges,  to  so  declare  the  law  as 
to  secure,  as  far  as  the  law  may,  this  con- 
dition. As  we  have  endeavored  to  show,  con- 
certed action  and  association  to  protect  com- 
mon interests  and  promote  common  advan- 
tage is  not  peculiar  to  those  whose  capital 
consists  in  their  labor.  The  security  of. the 
state  demands  that  the  same  principles  of 
law  must  apply  to  all  sorts  and  conditions  of 
men.  It  Is  well  to  consider  how  far  liberty 
of  thought  and  action  may  be  restricted  by 
a  resort  to  the  "loo$e  expressions"  and  dan- 
gerously uncertain  definitions  of  this  crime 
affecting  the  liberty  of  the  citizens.  It  is 
very  doubtful  whether  industrial  conditionSp 


or  relations  between  employer  and  employes, 
have  been  improved  by  prosecutions  for  crim- 
inal conspiracy.  As  we  have  seen,  in  Eng- 
land the  subject  has  received  the  most  care- 
ful attention  of  enlightened  statesmen,  re* 
suiting  in  the  passage  of  wise  statutes.  It 
is  asked,  may  not^a  man  conduct  his  busi- 
ness in  his  own  way?  And  undonbt^ly  he 
may.  For  any  unlawful  interference  with 
this  right  he  has  a  remedy,  either  civil  or 
criminal,  as  such  interference  may  justify. 
The  question  is  asked,  may  not  men  organize 
to  promote  their  common  interests,  and, 
when  such  interests  conflict  with  other  Inter- 
ests, resort  to  lawful  and  peaceful  means  to 
secure  the  best  results?  It  is  clear  that  they 
may.  Where,  -then,  is  the  line  which  sep- 
arates conduct  which  is  lawful  from  that 
which  Is  unlawful  ?  The  answer  comes  from 
Chief  Justice  Shaw,  one  of  the  wisest  and 
most  learned  of  American  jurists:  "If  it  is 
to  be  carried  Into  effect  by  fair  or  honorable 
or  lawful  means,  it  is,  to  say  the  least,  in- 
nocent; if  by  falsehood  or  force,  It  may  be 
stamped  with  the  character  of  a  criminal 
conspiracy."  We  would  not  be  misunder- 
stood. Capital,  either  In  the  form  of  money 
or  other  property,  or  in  the  form  of  skill, 
experience,  intelligence,  and  strength,  may 
combine  for  lawful  purpose.  When,  In  either 
form,  or  under  whatever  guise  it  seeks  or 
conspires  to  effectuate  its  purpose,  however 
lawful,  by  means  of  violence  to  person  or 
property,  or  by  fraud,  or  other  criminal 
means,  or  when,  by  such  means,  it  conspires 
to  prevent  any  person  from  conducting  his 
own  business  in  his  own  way,  or  from  em- 
ploying such  persons  as  he  may  prefer,  or  by 
preventing  any  person  from  being  employed 
at  such  wages  or  upon  such  terms  as  he  may 
prefer,  the  courts  will  be  prompt  to  declare 
and  firm  to  administer  the  law  to  punish  the 
guilty  and  protect  the  Injured.  What  acts 
will  constitute  such  unlawful  means  it  is 
impossible  to  define.  As  all  other  questions 
arising  out  of  the  struggle  of  political,  social, 
or  industrial  forces,  they  must  be  decided 
as  they  are  presented. 

We  have  refrained  from  using  terms  hav- 
ing a  popular,  but  as  yet  indefinite  l^gal, 
meaning.  The  word  "boycott,"  by  reason  of 
the  circumstances  under  which  it  originated, 
and  the  extent  to  which  the  means  used  to 
ac(:omplish  the  purpose  of  the  parties  en- 
gaged in  it  were  carried,  is  commonly  sup- 
posed to  involve  unlawful  means.  The  word 
is  defined  in  Black's  Law  Dictionary,  p.  150, 
as  follows:  "In  criminal  law.  A  conspiracy 
formed  and  intended  directly  or  indirectly  to 
prevent  the  carrying  on  of  any  lawful  busi- 
ness, or  to  injure  the  business  of  any  one  by 
wrongfully  preventing  those  who  would  be 
customers  from  buying  anything  from  or  em- 
ploying the  representatives  of  said  business 
by  threats,  intimidation,  or  other  forcible 
means."  In  Brace  v.  Evans,  3  Ry.  &  Corp. 
Law  J.  561,  it  is  said:  **The  word  in  itself 
implies  a  threat  in  popular  acceptation.    It 
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is  an  organized  effort  to  exclude  a  person 
from  business  relations  with  others  by  per* 
suasion,  intimidation,  and  other  acts  which 
tend  to  violence,  and  have  coerced  him, 
through  fear  of  his  own  injury,  to  submit  to 
dictation  in  the  management  of  his  affairs.** 
In  Matthews  y.  Shankland  (Sup.)  56  N.  Y. 
Bupp.  123,  the  term  is  held  to  come  within 
the  statutory  definition  of  an  "unlawful  con- 
spiracy," For  history  of  the  word  and  defi- 
nition as  adopted  by  many  courts,  see 
"Words  and  Phrases,"  vol.  1,  page  855.  We 
find  nothing  in  the  diarge  in  this  case  which 
brings  the  purpose  or  conduct  of  the  defend- 
ant within  i^ch  definition.  Much  obscurity 
and  uncertainty  has  originated  in  the  care- 
less use  of  the  terms  of  this  character. 

Mutual  confidence,  forbearance,  patience, 
and  concession,  accompanied  by  a  free,  frank 
interchange  of  thought  and  feeling,  will  do 
more  to  perpetuate  the  kindly  relations  exist- 
ing among  us,  with  our  homogeneous  popu- 
lation, than  prosecutions  for  criminal  con- 
spiracies when  no  criminal  or  unlawful  ele- 
ments exist  In  view  of  the  wide  divergence 
of  judicial  opinion,  by  reason  whereof  the 
law  is  oppressed  with  a  distressing  uncer- 
tainty, it  would  seem  that  the  Legislature 
should  abrogate  the  common  law  on  the  sub- 
ject, and  enact  a  plain,  clearly  expressed, 
and  carefully  guarded  statute  in  lieu  there- 
of. We  think  it  also  proper  to  say  that  in 
the  discussion  of  this  case  we  do  not  mean  to 
suggest  that  Mr.  Rice  is  unfair  to  his  em- 
ployes. We  have  considered  the  appeal  in 
its  legal  aspects  as  presented  by  the  record. 

His  honor's  judgment  quashing  the  indict- 
ment must  be  afi^med. 

CLARK,  O.  J.  (concurring).  As  stated  in 
the  opinion  in  chief:  'The  suflaclency  of  the 
first  count  in  the  bill  is  not  called  in  question, 
as  filing  the  bill  of  particulars  makes  suffi- 
ciently definite  the  charge  and  means  by 
which  the  alleged  conspiracy  was  to  be  put 
into  execution.  •  •  •  The  solicitor  filed 
a  bill  of  particulars,  and  the  state  is  confined 
to  the  items  therein  set  down.'  Bishop,  Gr. 
Pro.  643."  Those  items  are,  in  substance: 
(1)  That  pursuant  to  a  previous  agreement 
three  of  the  defendants  at  the  time  charged 
went  to  the  prosecutor's  place  of  business, 
and  notified  him  that  he  could^not  be  con- 
sidered in  sympathy  with  organized  labor 
unless  he  employed  none  but  union  men;  (2) 
nor  if  he  retained  nonunion  men,  notwith- 
standing he  had  already  contracted  with 
some  as  much  as  a  year  in  advance;  (3)  that 
iq;)on  the  prosecutor's  refusal  to  discharge  the 
nonunion  men  with  whom  he  had  already 
contracted,  and  whose  time  had  not  expired, 
and  would  not  agree  to  employ  only  union 
men  in  his  business,  the  defendants  published 
In  a  local  newspaper  that  at  a  meeting  of 
the  carpenters  and  Joiners  to  consider  the 
attitude  of  the  prosecutor  towards  organized 
labor  he  was  ''declared  unfair,  and  so  listed, 
and  that  no  union  carpenter  would  work  any 
material  from  his  shop  after  15  Feb.  1904." 


It  was  charged  Vi&t  the  defendants  conspired 
to  do  this  with  intent  to  injure  the  prose- 
cutor  in  his  business  by  causing  other  per- 
sons to  refirain  from  buying  lumber  and  ma- 
terial from  the  prosecutor  for  fear  of  the 
ill  will  of  the  defendants,  and  also  lest  they 
might  be  subjected  to  delay  and  inconven- 
ience by  reason  of  the  refusal  of  the  defend- 
ants and  others  to  work  upon  material  pur> 
chased  from  the  prosecutor. 

A  criminal  conspiracy  la  defined  to  be  "an 
agreement  of  two  or  more  persons  to  do  an 
unlawful  act,  or  to  do  a  lawful  act  by  unlaw- 
ful means."  No  act  charged  above,  nor  any 
of  the  means  set  out  in  the  bill  of  particulars, 
is  unlawful,  and  the  charge  of  intent  is  im- 
material unless  the  act  or  the  means  used 
were  unlawful.  It  was  not  unlawful  for  the 
carpenters'  union  to  try  to  induce  the  pros- 
ecutor to  employ  none  but  members  of  their 
union,  neither  illegal  threats  nor  violence  or 
other  unlawful  means  being  used;  nor  was  it 
forbidden  by  any  law  to  publish  the  fact  of 
his  refusal,  and  to  ask  those  friendly  to  their 
organization  not  to  patronize  him.  Whether 
such  publication  would  reduce  or  increaso 
the  prosecutor's  business  would  depend  en- 
tirely upon  the  public,  and  whether  a  major- 
ity of  those  dealing  with  one  in  the  prose- 
cutor's business  preferred  the  union  or  non- 
union system.  The  state  was  restricted  to 
the  items  set  forth  in  the  bill  of  particulars, 
and,  there  being  no  unlawful  act  alleged 
therein,  nor  unlawful  means  to  do  a  lawful 
act,  the  bill  was  properly  quashed.  This 
matter  is  fully  discussed  and  thus  held  by 
Parker,  O.  J.,  in  National  Protective  Ass'n  v. 
Gumming,  170  N.  t.  815.  63  N.  B.  860,  58  L. 
R.  A.  135,  88  Am.  St.  Rep.  648.  There  is  no 
exception  to  the  means  being  furnished  by  a 
bill  of  particulars,  but  it  may  be  well  to 
note  that  it  Is  well  settled  that  in  Indict- 
ments for  conspiracy,  barratry,  assault  and 
battery,  nuisance,  and  some  other  offenses, 
it  is  sufficient  if  the  illegal  act  is  charged, 
and  the.  means  need  not  be  charged.  In 
Alkens  v.  Wisconsin,  25  Sup.  Ct  3,  49  L.  Ed. 
— ,  it  is  said,  "The  very  plot  is  an  act  In  it- 
self," citing  Mulcahy  v.  Reg.,  L.  R.  8  H.  L.  317. 
The  means  are  never  charged  in  most,  if  not 
all,  other  offenses — ^for  instance,  in  murder, 
burglary,  rape,  arson,  and,  indeed,  nearly  all 
crimes — ^yet  as  to  conspiracy  and  others  above 
named  a  bill  of  particulars  as  to  the  means 
may  be,  and  usually  will  be,  ordered  by  the 
court,  to  furnish  information  to  the  defend- 
ant In  State  v.  Brady,  107  N.  0.  824,  12  S. 
B.  825,  which  was  an  indictment  for  conspir- 
acy, it  was  held,  citing  the  Bnglish  cases, 
that,  an  illegal  conspiracy  being  indictable, 
though  no  act  be  done  in  pursuance  thereof, 
the  means  need  not  be  charged.  It  is  enough 
if  the  conspiracy  is  charged  to  do  an  act 
which  act  the  court  can  see  is  unlawful,  but 
the  court  would  order  a  bill  of  particulars,  if 
asked.  The  court  quotes,  among  other  cases, 
from  Ctoersen  v.  Ck>m.,  99  Pa.  398,  which  was 
an  indictment  for  murder:  'The  nature  and 
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cause  of  m  criminal  prosecatlon  are  sufll- 
denttj  aTcrred  by  diarglng  the  crime  alles^ 
to  have  been  committed.  Tbis  must  be  done. 
The  mode  or  manner  refers  to  the  instniment 
with  which  it  was  committed,  or  the  spedfie 
agency  used  to  accomplish  the  result  It  is 
not  necessary  to  aver  either  of  these  In  the 
Indictment.  Whenever  one,  before  trial, 
needs  more  spedflc  information  than  is  con- 
tained in  the  indictment  to  enable  him  to 
make  a  Jnst  defense,  it  may  be  obtained  on 
proper  application  to  the  conrt"  This  coort 
then  goes  on  (State  r.  Brady,  snpra)  to  state 
tiie  practice  as  to  applications  for  bills  of 
particulars,  and  adds:  "This  practice  is 
much  f  STored,  because  no  demurrer  or  motion 
to  quash  Ues  to  a  bUl  of  particulars,  but,  if 
an  insufficient  bill  is  furnished,  the  court  will 
order  a  fuller  statement  of  particulars  to  be 
fnmlshed.*'  The  object  of  the  law  is  not  to 
lequlre  technical  refinements  in  indictments, 
Uiat  guilty  men  may  escape  punishment,  but 
to  dispense  with  them,  that  criminal  cases 
may  be  tried  upon  the  fiicts,  and  the  troth  of 
the  charge  ascertained.  The  object  of  the 
Indictment  is  simply  to  give  the  defendant 
notice  of  the  crime  with  which  he  Is  charged. 
If  he  needs  information  as  to  the  means  by 
which  the  state  will  seek  to  prove  that  he 
eommltted  the  crime,  the  court  will  order  a 
tdll  of  particulars,  and,  if  the  one  furnished 
Is  not  sufficient,  will  order  another  and  an- 
other. State  V.  Brady  has  been  dted  and 
approved  on  this  point  in  State  v.  Gates  (in- 
dictment for  perjury)  107  N.  O.  835,  12  S.  B. 
819;  State  r.  Dunn  (resisting  an  officer)  100 
N.  O.  840, 18  S.  B.  881;  Avery,  J.,  in  State  v. 
Bryant  (destroying  line  trees)  111  N.  O.  695, 
16  S.  B.  826:  Avery,  J.,  in  State  v.  Shade 
(secret  assault)  115  N.  0.  758,  20  S.  B.  537; 
Townsend  v.  Williams,  117  N.  O.  837.  23  S. 
B.  461;  Montgomery,  J.,  in  State  v.  Pickett 
(resisting  officer)  118  N.  O.  1233,  24  8.  B.  350; 
and  in  the  Gold  Brick  Case  (State  v.  Howard) 
129  N.  0.  657,  40  S.  B.  71,  In  which  last  many 
authorities  elsewhere  are  cited,  and  our  rul- 
ing reaffirmed  that  in  Indictments  for  con- 
spiracy to  do  an  unlawful  act,  the  means,  be- 
ing mere  matters  of  evidence,  need  not  be 
diarged  In  the  indictment,  but  that  a  bill  of 
particulars  will  be  ordered  for  information 
of  the  defendant.  If  applied  for.  In  State  r* 
Brady  this  court  cites  with  approval  from 
Wright  on  Criminal  Conspiracy,  189,  191, 
that:  "If  unexecuted,  the  means  cannot  be 
stated;  if  executed,  the  means  employed  are 
but  evidence  of  the  offense  or  an  aggravation 
of  it,  •  •  •  for  the  crime  of  conspiracy 
consists  of  the  conspiracy,  and  not  of  the 
execution  of  it;"  t  e.,  the  agreement  to  do 
an  unlawful  act  In  the  present  case  the  act 
agreed  to  be  done — the  publication  afore- 
said—was not  an  unlawful  act 

The  practice  is  uniform  in  all  Jurisdle- 
tkuuL  In  2  McClain,  Or.  Law,  ff  966,  976^ 
917,  It  Is  said  that  it  is  not  necessary  ts 
diarge  anything  as  done.  ''A  conspiracy  to 
do  an  unlawful  act  Is  a  separate  and  dis- 
tinct offense  from  that  of  the  act  Itself,  and 


is  to  be  governed  in  its  prosecutfon  lny  the 
provisions  relating  to  conspiracies,  and  not 
those  relating  to  the  spedflc  offense"  (dtlng 
CouL  T.  McHale,  97  Pa.  897,  89  Am.  Rep. 
806);  but  that  the  court  will  order  a  bill 
of  particulars  to  give  the  defendant  all  nec- 
essary information  (dtlng  numerous  cases, 
among  them,  upon  the  last  point,  Bex  v. 
Hamilton,  7  O.  ft  P.  448;  Reg.  v.  Rycroft,  € 
Cox,  76;  Reg.  v.  Bsdalle,  1  F.  &  F.  213;  CSom. 
T.  Meserv^  154  Mass.  64^  27  N.  B.  997).  To 
the  same  effect  (in  embesslement).  Rex  v. 
Hodgson,  8  G.  ft  P.  422,  and  Rex  v.  Booty- 
man,  5  C.  ft  P.  800.  The  law  and  practice 
seem  uniform,  and  are  thus  summed  up  by 
Dr.  Wharton  in  his  admirable  work  on 
Pleading  ft  Practice,  |  702,  with  abundant 
dtatlon  of  authorities:  '^t  is  allowable  to 
indict  a  man  as  a  common  barrator,  or  as 
a  common  seller  of  Intoxicating  liquors,  or 
assaulting  a  person  unknown,  or  as  conspir- 
ing with  persons  unknown  to  cheat  and  de- 
fraud the  prosecutor  by  'divers  false  tokens 
and  pretenses';  and  in  none  of  these  cases 
is  the  allegation  of  time  material,  so  that 
the  defendant  is  obliged  to  meet  a  charge 
of  an  offense  comparatively  undesignated, 
committed  at  a  time  which  is  not  designated 
at  all.  Hence  has  arisen  the  practice  of  re- 
quiring in  such  cases  bills  of  particulars, 
and  the  adoption  of  such  bills.  Instead  of  the 
exacting  of  Increased  particularity  in  In- 
dictments, is  productive  of  several  advan- 
tages. It  prevents  much  cumbrous  special 
pleading,  and  consequently  failure  of  jus- 
tice, as  no  demurrer  lies  to  bills  of  particu- 
lars; and  it  gives  the  defendant  in  plain 
unartlfldal  language  notice  of  the  charge 
he  has  to  meet"  The  same  statement  as  to 
the  law  is  made  in  1  Bishop,  New  Grim. 
Proc.  f  644  (2),  with  the  same  reason  that 
a  bill  of  particulars  ''enables  the  defendant 
on  the  one  hand  fairly  to  defend  himself, 
and,  on  the  other  hand,  not  fettering  thp 
prosecution."  In  2  Bishop,  New  Cr.  Proc  § 
208,  it  is  said  as  to  conspiracy:  "As  agreed 
means  are  not  essential  to  the  offense,  it 
would  be  a  perversion  of  justice  to  require  the 
prosecuting  power  to  allege  them;"  and  in 
section  209  he  says  that  vas  to  conspiracy, 
assault  and  battery,  barratry,  common 
scolds,  and  some  others,  "they  may  be  char- 
ged In  as  few  words"  as  possible,  adding 
that,  where  further  Information  as  to  the 
means,  which  are  mere  evidential  matters, 
should  be  given  the  defendant,  the  court 
will  order  a  bill  of  particulars.  The  courts 
aU  seem  to  adopt  the  same  rule  and  for  the 
same  reason.  It  was  held  that  a  bill  of  par- 
ticulars was  the  remedy  on  an  Indictment  for 
adultery.  People  v.  Davis,  52  Mich.  569,  18 
N.  W.  862.  It  was  recognized  as  the  settled 
practice  in  indictments  for  nuisance  (State 
V.  Hill,  18  R.  I.  814);  in  Indictments  for 
perjury  (Williams  v.  Comm.  91  Pa.  493): 
in  indictments  for  murder  {QoevBea  v.  Oom. 
99  Pa.  888).  In  short,  in  all  cases  where 
information  as  to  the  means  id  necessary 
to  the  defendant,  it  will  be  given  him  by  a 
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bill  of  particulars,  but  tliese  need  not  be  set 
out  in  the  indictment,  which  is  required 
only  to  charge  the  offense,  wliich  in  conspir- 
acy is  the  "conspiring**  to  do  an  illegal  act 
Hence  the  act  mxxat  be  charged,  bnt  not  the 
means,  which  are  merely  evidential  and 
which  cannot  be  known,  as  often  none  are 
resorted  to;  the  "conspiracy,**  not  the  per- 
petration of  a  substantiTe  offense,  being  the 
charge.  In  an  ancient  case  in  Massachusetts 
(Com.  T.  Hunt,  4  Mete  HI,  88  Am.  Dec. 
349  Shaw,  C.  J.,  did  say  that  in  cases  where 
the  conspiracy  charged  was  not  to  do  an 
unlawful  act,  but  to  resort  to  unlawful  means 
to  do  a  l&wtal  act,  the  means  should  be 
charged.  But  this  does  not  conflict  with 
the  above  authorities,  for  the  unlawful  act 
conspired  to  be  done  must  be  charged;  and, 
when  the  unlawfulness  is  the  unlawful  acts 
to  be  done  to  efTect  a  lawful  purpose,  of 
course  such  unlawful  acts  must  be  charged. 
And  in  a  much  more  recent  case  in  Massa- 
chusetts (Com.  V.  Meserve  [1891]  154  Mass. 
72,  78,  27  N.  B.  997)  that  learned  court  re- 
affirmed the  universal  doctrine  above  laid 
down  that  the  ineans  need  not  be  charged 
in  an  indictment  for  conspiracy,  but  that  in- 
formation will  be  given  by  a  bill  of  parti<^ 
nlars;  and  dtes  Com.  v.  Hunt,  «upra,  as 
authority  that  such  information  should  be 
in  the  indictment  only  when  **the  purpose  of 
the  conspiracy  itself  does  not  appear  to  be 
criminal  or  unlawful."  The  practice  as  to 
setting  out  evidential  matters  in  bills  of  par^ 
ticulars  is  a  wise  one,  observed  in  the  Eng- 
lish as  well  as  the  American  courts,  and 
has  been  held  by  all  the  authorities  here 
as  elsewhere,  and  has  been  reaffirmed  by  us 
as  recently  as  the  Gold  Brick  Case,  129  N. 
C.  657,  40  S.  B.  71.  The  whole  matter  is 
well  summed  up  in  the  Star  Route  Case  (U. 
S.  V.  Dorsey  [b.  C.])  40  Fed.  752,  which 
holds,  citing  U.  S.  v.  Cmikshank,  92  U.  8. 
504,  23  L.  Bd.  588,  that,  if  an  indictment 
for  conspiracy  charges  that  the  object  was 
to  commit  a  crime  or  unlawful  act,  the 
means,  being  evidential,  need  not  be  set  forth 
in  the  indictment,  and  information,  if  de- 
sired by  the  defendant,  may  be  given  him 
by  a  bill  of  particulars;  but  where  the  con- 
spiracy is  to  use  unlawful  means  to  do  a 
lawful  act,  then  the  means  is  the  unlaw- 
ful object  to  be  effected  by  the  conspiracy, 
and  must  be  charged  in  the  indictment.  In- 
deed, the  definition  of  criminal  conspiracy, 
"an  agreement  of  two  or  more  to  do  an 
unlawful  act,  or  to  do  a  lawful  act  by  un- 
lawful means,'*  might  be  properly  shcvtened 
by  omitting  the  latter  half,  for,  where  the 
conspiracy  is  to  resort  to  unlawful  means  to 
secure  the  lawful  end,  such  unlawful  means 
is  the  unlawful  act  which  the  conspiracy 
contemplates,  and  should  be  charged  that 
the  court  may  see,  as  a  matter  of  law,  that 
an  offense  Is  charged. 

Bills  of  particulars  are  not  peculiar  to  in- 
dictments for  conspiracy,  bnt  are  allowed  as 
to  all  offenses,  and  in  dvil  cases  also.    Code, 


I  259.  They  are  for  the  benefit  of  defend- 
ants desiring  information  as  to  evidential 
matters  which  are  not  required  to  be  set 
out  in  an  Indictment  or  complaint  The  prac- 
tice is  Just  the  opposite  of  "general  war- 
rants** ^or  "informations."  No  good  pleading 
ever  requires  matters  of  evidence  if>  be  set 
out,  and  this  is  simply  a  benevolent  practice 
recognized  by  all  courts  and  our  statute  as 
well,  to  furnish  the  defendants  information, 
if  applied  for,  to  assist  them  in  preparing 
the  defense. 

DOUGLAS,  J.  (ooncurring).  I  concur  in 
the  admirable  opinion  of  the  court  upon 
well-settled  rules  of  law  as  well  as  the  high- 
est principles  of  public  policy  and  natural 
right  I  can  add  nothing  thereto  beyond 
what  has  been  said  in  my  dissenting  opinion 
in  State  v.  Howard,  129  N.  C.  663,  40  8.  B. 
71.  In  that  case  I  used  the  following  lan- 
guage: **1  do  not  suppose  that  any  one  will 
deny  that  the  indictment  of  Pamell  was 
purely  for  political  reasons ;  and,  if  the  Eng- 
lish rule  prevails  in  this  state,  what  is 
there  to  prevent  the  indictment  of  the  mem- 
bers of  our  usual  labor  organizations?' 
What  I  then  foresaw  has  come  to  pass,  and 
it  needs  not  a  prophet's  vision  to  foresee 
the  vast  potentialities  of  evil  that  would  at- 
tend the  decision  of  this  court  were  it  other 
than  it  is. 

We  are  assured  that  if  we  break  up  the 
labor  organizations  there  will  be  no  more 
strikes,  and  that  peace  and  order  will  reign 
throughout  the  )and.  When  Kosciusko  fell, 
and  Poland  lay  once  more  beneath  the  Cos- 
sack*s  heel,  Sebastlani  announced  that,  "Or- 
der reigns  in  Warsaw;*'  while  Loui9  Napol- 
eon, in  seizing  the  throve  of  France,  declared 
that,  "The  empire  is  peace."  North  Caro- 
linians se^  not  the  peace  of  despotism,  but 
that  peace  alone  which  follows  the  mutual 
recognition  of  equal  rights,  and  the  impar- 
tial enforcement  of  Just  and  equal  lawk 
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NORTH  CAROLINA  CORPORATION  COM- 
MISSION V.  ATLANTIC  COAST 
LINB  R.  CO. 

(Supreme  Court  of  North  Carolina.    Dec  13, 

1904.) 

OOBPOBATION  COMKISSION  —  P0WKB8  —  BEOU- 
LATINQ  CONNECTIONS  OF  CABBIEBS— LEGISLA- 
TIVE FOWEB  —  DIBECTINO  VEBDICT  —  FINAL 
JUDGMENT    ON   APPEAL. 

1.  Under  the  Corporation  Commission  act 
(Acta  1809,  p.  291,  c  164,  S  1),  providing  that 
the  Corporation  Commission  shall  have  such 
general  control  and  supervision  of  railroad  com- 
panies as  is  necessary  to  carry  into  effect  the 
provisions  of  the  act,  and  section  21,  providing 
that  all  common  carriers  shall  afford  all  rea- 
sonable, proper,  and  eoual  facilities  for  the  in- 
terchange of  traffic  and  forwarding  freight  and 
passengers,  and  shall  make  as  close  connections 
as  practicable  for  the  convenience  of  the  trav- 
eling public,  the  commission  has  power  to  re- 
quire a  railroad  company  to  have  a  train  arrive 
at  a  certain  station  on  its  road  at  a  certain 
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time,  so  as  to  connect  with  a  train  of  another 
company. 

2.  The  Corporation  Commission  act  (Acta 
1899,  p.  304,  c.  164,  §  21),  requiring  connecting 
lines  of  common  carriers  to  make  as  close  con- 
nections as  practicable  for  the  convenience  of 
the  traveling  public,  does  not  mean  a  simple 
physical  connection  of  tracks,  but  a  connection 
of  trains. 

3.  Code  1883,  f  1957  (9),  giving  railroad  com- 
panies the  right  to  regulate  the  time  and  man- 
ner in  which  passengers  and  property  shall  be 
transported,  is  modiHed  by  the  Railroad  Com- 
mission act  (Acts  1891,  p.  275,  c  320),  making 
the  right  of  the  railroaa  companies  to  fix  the 
time  of  running  their  trains  subject  to  the  pow- 
er of  the  commission  to  require  connections  to 
be  made  when  public  convenience  requires  it  and 
it  is  reasonable  and  just,  which  provision  is  re- 
enacted  in  the  Corporation  C^ommission  act 
(Acts  1S99,  p.  291,  c.  164). 

4.  The  Corporation  Commission,  under  t^e  au- 
thority given  by  the  Corporation  Commission 
act  (Acts  1809,  pp.  291,  304,  c  164,  §§  1,  21)  to 
control  railroad  companies  so  far  as  necessary 
to  carry  into  effect  the  provision  of  the  act  that 
common  carriers  shall  afford  reasonable  and 
proper  facilities  for  forwarding  passengers,  and 
shall  make  as  close  connections  as  practicable 
for  the  convenience  of  the  traveling  public,  may 
require  a  railroad  company  to  make  connection 
with  a  train  of  another  railroad,  though  it 
costs  the  railroad  company  $15  a  day  to  do 
this ;  its  net  earnings  in  the  state  being  nearly 
$2,(X)0,0(X)  per  year,  and  several  thousand  pas- 
sengers a  year  being  thus  saved  several  hoars 
and  the  inconvenience  of  traveling  at  night. 

5.  The  Corporation  Commission  act  (Acts 
1899.  pp.  291,  304,  c.  164,  §§  1.  21).  giving  the 
commission  power  to  require  a  railroad  com- 
pany to  make  reasonable  and  proper  connection 
with  the  trains  of  other  roads  for  the  conveni- 
ence of  the  traveling  public,  is  within  the  pow- 
er of  the  Legislature. 

6.  It  is  error  to  direct  a  verdict  on  issues  of 
fact,  there  being  conflicting  evidence. 

7.  Under  Code,  S  957,  providinj^  that  the  Su- 
preme Court  may  render  such  judgment  as  it 
shall  appear  to  it  ought  to  be  rendered,  it  will, 
on  reversal  of  a  judgment  reversing  a  proper 
order  of  the  Corporation  Commission,  render 
final  judgment. 

Appeal  from  Superior  Court,  Wake  Coun- 
ty; Brown,  Judge. 

Proceedings  by  the  state,  on  the  relation 
of  the  North  Carolina  Corporation  Commis- 
sion, against  the  Atlantic  Goast  Line  Rail- 
road Company.  From  a  judgment  for  de- 
fendant on  appeal  from  an  order  of  the  com- 
mission, the  commission  appeals.    Reversed. 

It  appears  from  the  record  that  for  some 
10  years  prior  to  11th  October,  1903,  the  pas- 
senger traMc  from  a  large  portion  of  eastern 
North  Carolina  to  Raleigh  and  the  adjacent 
central  part  of  the  state  was  made  by  the 
defendant,  Atlantic  Coast  Line  Railroad  (Com- 
pany, connecting  with  the  Southern  Railway 
at  Selma  at  2:50  p.  m.  daily.  For  a  year  or 
two  prior  to  that  day  the  connection  became 
very  irregular,  to  the  great  inconvenience  of 
the  traveling  public;  passengers  frequently 
being  compelled  to  lie  over  at  Selma  till  11 
o'clock  at  night,  and  then  forced  to  take  a 
mixed  train,  with  uncomfortable  accommo- 
dations, to  go  westward.  The  Southern  Rail- 
way finding  its  time  between  Goldsboro  and 
Greensboro  (88  miles  per  hour)  dangerous, 
on  account  of   the  condition  of  its  track, 


had  also  lately  changed  Its  schedule  to  leave 
Goldsboro  30  minutes  earlier.  The  matter 
being  called  to  the  attention  of  the  Corpora- 
tion Commission,  it  attempted  to  remedy  the 
evU.  After  much  correspondence  with  the 
officials  of  both  roads,  the  commission  on  8th 
December,  1903,  made  the  following  order: 
"Whereas,  the  convenience  of  the  traveling 
public  requires  that  close  connection  be  made 
between  the  passenger  trains  on  the  Atlan- 
tic Coast  Line  Railroad  and  the  Southern 
Railway  at  Selma  daily  in  the  afternoon  of 
each  day;  and  whereas,  it  appears  that  such 
close  connection  is  practicable:  It  is  order- 
ed that  the  Atlantic  C\>ast  Line  Railroad  ar- 
range its  schedule  so  that  the  train  will  ar- 
rive at  Selma  at  2:25  p.  m.  each  d^y,  insteac( 
of  2:50  p.  m.,  as  the  schedule  now  stands. 
It  la  further  ordered  that  If  the  Atlantic 
Coast  Line  trains  have  passengers  en  route 
for  the  Southern  Railway,  and  are  delayed, 
notice  shall  be  given  to  the  Southern  Rail- 
way, and  that  the  Southern  Railway  shall 
wait  15  minutes  for  such  delayed  trains  upon 
receipt  of  such  notice.  This  order  shall  take 
effect  December  20,  1903.  By  order  of  the 
commission.  Franklin  McNeill,  Chairman. 
H.  C.  Brown,  Clerk."  This  order  quickened 
the  arrival  time  of  the  Atlantic  CouBt  Line 
train  at  Selma  25  minutes,  but,  as  it  requir- 
ed the  Southern  to  wait  at  that  point  15 
minutes  for  delayed  trains,  it  more  than  di- 
vided the  time  between  the  roads;  exacting 
only  10  minutes'  advance  of  time  on  the  part 
of  the  defendant  to  procure  this  convenience 
to  the  traveling  public.  On  18th  December, 
1903,  on  the  application  of  counsel  for  the 
defendant,  the  order  was  suspended,  and 
both  companies  were  notified  to  appear  be- 
fore the  Corporation  Commission  at  Raleigh 
on  12th  January,  1904,  that  'the  matter  of 
the  connection  at  Selma  of  the  Atiantic 
Coast  line  going  south  with  that  of  the 
Southern  Railway  going  west  in  the  after- 
noon" might  be  heard,  and  asking  both  com- 
panies to  have  representatives  present.  The 
defendant  appeared  by  its  superintendent 
and  its  general  counsel,  and  the  other  com- 
pany was  also  represented.  After  hearing 
both  sides,  "the  situation  being  thoroughly 
discussed,"  the  commission  took  the  matter 
under  advisement.  On  16th  January,  1904, 
the  commission  rendered  a  full  finding  of  the 
facts,  concluding  with  this  Judgment:  "And 
it  is  therefore  ordered  that  the  Atiantic  Coast 
Line  Railroad  Company  furnish  transporta- 
tion for  passengers  from  Rocky  Mount  to 
Selma  after  12:50  and  by  and  before  2:25  p. 
m.  each  day.  It  is  further  ordered  that  the 
Southern  Railway  hold  its  train  No.  135  at 
Selma  15  minutes  if  for  any  reason  the  At- 
lantic Coast  Line  train  connecting  at  that 
point  is  delayed."  It  was  further  ordered 
that  the  order  should  take  effect  26th  Janu- 
ary, 1904.  To  this  judgment  the  Southern 
Railway  Company  did  not  except  The  At- 
lantic Coast  Line  filed  five  exceptions:  (1) 
That  it  was  not  practicable  to  make  the  con- 
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nection  at  Selma  by  extending  the  run  of  ei* 
tber  its  Plymouth  or  its  Spriughope  train  to 
Selma;  (2)  that  it  would  be  unprofitable  and 
a  loss  for  it  to  make  the  ^nnection  by  put- 
ting on  an  additional  train  from  Rocky 
Mount  to  Selma;  (3)  the  commission  has  no 
power  to  require  it  to  put  on  extra  trains; 

(4)  that  it  is  uot  practicable  to  make  the  con- 
nection without  putting  on  an  extra  train, 
which  the  commission  has  no  power  to  do; 

(5)  that  the  order  is  unreasonable,  because 
passengers  from  Rocky  Mount  can  make  con- 
nection at  Goldsboro  at  6:50  a.  m.,  or  at  Sel- 
ma by  night  train  over  the  Southern,  or  they 
could  go  up  to  Weldon  and  go  over  the  Sea- 
board Railroad.  A  letter  in  the  record  from 
the  transportation  department  of  the  defend- 
ant company,  dated  23d  January,  1904,  states 
that  prior  to  the  breaking  of  connection  at 
Selma  the  defendant's  2:90  p.  m.  train  trans- 
ported on  an^  average  12  passengers  daily  for 
the  Southern  at  Selma,  while  since  the  aver- 
age was  only  two.  This  shows  3,(>50  passen- 
gers annually  inconvenienced  by  the  failure 
to  connect  at  that  point.  There  is  evidence 
elsewhere  in  the  record  that  it  was  a  very 
ranch  larger  number.  On  2d  February,  1004, 
the  exceptions  were  heard  by  the  commission 
upon  the  testimony  of  witnesses  offered  by 
the  defendant  and  other  evidence.  Upon  all 
the  evidence,  and  after  argument  by  counsel 
for  the  defendant,  the  commission,  on  13th 
February,  1904,  made  a  fuller  finding  of  fact, 
in  the  course  of  which  it  is  recited,  inter  alia, 
that,  by  the  connection  at  Selma  at  2:50  p. 
m.  between  the  Atlantic  Coast  Line  train 
No.  39  (south  bound)  and  the  Southern  train 
No.  185  (west  bound),  *'the  greater  portion  of 
the  section  of  the  country  reached  by  the 
said  branch  roads  was  for  years  furnished 
the  nearest  and  cheapest  route  of  travel  to 
Raleigh  and  other  Southern  Railway  points. 
The  greater  portion  of  the  travel  between 
the  Atlantic  Coast  Line  territory  and  the 
Southern  Railway  points  was  by  this  route. 
It  is  admitted  in  the  correspondence  of  the 
Atlantic  Coast  Line  In  this  matter  that  this 
was  the  most  important  connection,  being  the 
principal  outlet  for  passengers  en  route  from 
eastern  Carolina  territory  to  Raleigh  and 
other  Southern  Railway  points.  There  seems 
to  have  been  no  complaint  about  the  failure 
of  these  railroad  companies  to  keep  this 
schedule  and  make  this  connection  until 
about  the  year  1900.  The  Atlantic  Coast 
Line  informs  the  commission  that  'this  mat- 
ter  has  been  a  frequent  source  of  corre- 
spondence between  this  company  and  the 
Southern  Railway  Company  since  1900,  and 
that  during  this  time  frequent  complaints 
have  been  made  to  this  company  by  the 
Southern  Railway  Company  of  its  failure  to 
make  schedule  time  at  Selma.*  ** 

The  commission  found  (giving  its  reasons) 
that  passengers  ought  neither  to  be  required 
to  go  a  much  longer  distance  around  by  Wel- 
don, nor  to  make  connection  at  unreasonable 
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hours  at  Goldsboro  (6:50  a.  m.),  nor  to  take 
a  night  train  (11  p.  m.)  connection  at  Selma, 
when  a  few  minutes  quickened  time  would 
maintain  the  connection  which  had  been 
made  at  Selma,  in  the  early  afternoon,  for 
more  than  10  years.  The  commission  also 
found  that  the  defendant  could  make  the 
connection,  If  it  chose,  by  extending  the  run 
of  its  Springhope  train,  which,  coming  down 
10  miles  from  that  place,  reached  Rocky 
Mount  at  12:10,  where  it  lay  over  until  4  p. 
m.  before  returning  to  Springhope,  during 
which  four  hours  it  could  easily  be  run  41 
miles  and  back,  making  this  connection.  It 
thus  concludes  its  judgment:  "There  is  with- 
in the  territory  served  by  these  branch  lines 
approximately  400,000  inhabitants.  The  re- 
port of  the  Atlantic  Coast  Line  to  this  com- 
mission for  the  fiscal  year  ending  30th  June, 
1903,  shows  net  earnings  from  operation  in 
North  Carolina  amounting  to  $1,943,116.63, 
and  that  there  was  a  surplus  of  $1,293,083.54 
after  paying  interest  on  its  debts  and  5%  div- 
idends on  its  stock,  both  common  and  pre- 
ferred, from  the  net  earnings  of  the  com- 
pany's entire  line.  On  a  mileage,  basis,  this 
will  show  that  there  was  a  surplus  of  net 
earnings  in  North  Carolina  for  that  year  of 
approximately  $324,493.  The  commission  is 
of  the  opinion  that  the  facilities  given  here- 
tofore by  the  iftlantic  Coast  Line  to  the 
traveling  public  should  not  be  lessened;  that 
the  connection  furnished  passengers  from 
the  Washington  Branch,  the  Norfolk  &  Car- 
olina Branch,  the  Plymouth  Branch,  and  the 
Nashville  Branch  with  No.  135  Southern  Rail- 
way passenger  train  at  Selma,  and  also  for 
all  points  between  Rocky  Mount  and  Selma 
for  nearly  10  years,  should  be  restored;  that 
if  this  cannot  be  done  by  the  Atlantic  Coast 
Line  train  No.  39,  as  formerly,  on  account  of 
this  train  being  heavier,  containing  usually 
one  or  more  express  cars,  and,  in  all,  usual- 
ly ten  or  more  cars,  and  on  account  of  in- 
crease in  business  between  Richmond  and 
Selma,  which  necessitates  longer  stops,  then 
other  facilities  should  be  furnished  by  the 
Atlantic  C>)ast  Line  Company;  that  this 
connection,  which  was  the  principal  outlet 
for  passengers  from  Eastern  Carolina  to 
Selma  and  other  Southern  Railway  points 
for  the  last  ten  years,  Instead  of  being  aban- 
doned, should  be  made  permanent  and  cer- 
tain; and  that  this  result  be  accomplished  by 
carrying  out  the  order  heretofore  made  in 
this  court  It  is  ordered,  therefore,  that  the 
exceptions  be,  and  they  are  hereby,  overrul- 
ed.    Franklin  McNeill,  Chairman." 

From  this  order,  thus  repeated. the  third 
time,  and  after  the  fullest  investigation  oc- 
cupying several  months,  the  defendant  ap- 
pealed to  the  superior  court  In  that  court 
the  following  issues  were  submitted,  the 
Corporation  Commission  excepting: 

"(1)  Is  it  practicable  for  train  No.  39  of 
the  Atlantic  Coast  Line,  due  to  arrive  at 
Selma  at  2:50  p.  m.,  to  nmke  connection  at 
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Selma  with  train  No.  135,  weat  bound,  of  the 
Southern  Railway,  due  to  leave  Selma  at 
2:25  p.  m.? 

**(2)  Is  it  practicable  to  make  said  connec- 
tion by  extending  the  run  of  the  Plymouth 
train  daily  from  Plymouth  to  Selma  and  re- 
turn, and,  if  60^  what  would  be  the  additional 
expense? 

"(3)  l8  it  practicable  to  make  said  connec- 
Mon  by  the  use  of  the  Springhope  train,  and, 
if  so,  what  would  be  the  additional  ex- 
pense? 

"(4)  In  order  to  make  such  connection, 
would  the  defendant  company  have  to  run 
an  additional  train  on  its  main  line  from 
Rocky  Mount  to  Selma?" 

The  court  directed  the  jury  to  answer  the 
first  three  Issues  "No/'  and  the  fourth  issue 
"Yes,*'  and  the  Corporation  Ck)mmission  ex- 
cepted. 

The  following  issues  the  Jury  were  per- 
mitted to  answer,  to  which  they  responded 
as  follows: 

"(5)  Is  it  practicable  for  said  train  to  nm 
the  schedule  prescribed  in  the  plaintifiTs  or- 
der, having  due  regard  to  the  number  of 
trains  and  number  of  stops,  on  the  defend- 
ant's main  line  from  Rocky  Mount  to  Selma? 
Yes. 

"(6)  What  would  be  the  {Uilly  cost  of  op- 
erating such  train  from  Rocky  Mount  to 
Selma  and  return?   $40. 

*'(7)  What  would  be  the  probable  daily  re- 
ceipts from  such  train?   |25. 

"(8)  Is  it  reasonable  and  pnjij^r  that,  for 
the  convenience  of  the  traveling  public,  the 
defendant  company  should  be  required  to 
make  such  connection?    Yes." 

Upon  the  verdict  the  Corporation  Commis- 
sion moved  for  Judgment,  but  the  court  ren- 
dered judgment  for  the  defendant,  giving  as 
a  reason  that  Code  1883,  (  1067  (9),  gave  to 
railroad  companies  the  right  to  regulate  "the 
time  and  manner  in  which  property  and  pas- 
sengers shall  be  transported,"  and  that  it 
had  been  unable  to  find  where  this  had  been 
repealed;  that  he  was  of  opinion  that  the 
statute  had  not  conferred  any  power  upon 
the  Corporation  Commission  to  order  any 
connection  to  be  made  between  the  trains 
on  connecting  railroads,  and  hence  he  re- 
frained from  passing  upon  the  defendant's 
further  contention  that  the  General  Assem- 
bly had  no  constitutional  right  to  grant  such 
power.  The  Corporation  Commission  ap- 
pealed, assigning  several  grounds  of  error, 
which  will  appear  In  the  opinion. 

Busbee  &  Busbee,  F.  A.  Woodard,  Argo 
&  Shaffer,  and  the  Attorney  General,  for  ap- 
pellant Junius  Davis  and  Pou,&  Fuller, 
for  appellee. 

OLARK,  O.  J.  (after  stating  the  facts). 
For  more  than  10  years  the  people  of  a  large 
part  of  the  eastern  portion  of  the  state,  hav- 
ing occasion  to  come  to  the  capital  or  to 
the   adjacent  central    section,   have   found 


their  most  direct  and  convenient  route  to 
be  via  Selma,  at  which  point,  by  its  schedule, 
the  south-bound  train  No.  39  of  the  defend- 
ant, Atlantic  Coast  Line,  delivered  its  pas- 
sengers at  2:50  p.  m.  daily  in  time  to  con- 
nect with  the  Southern  Railway  west-bound 
train  No.  135  from  Goldsboro  to  Greensboro. 
On  8d  October,  1903,  the  Southern  notified 
the  Corporation  Commission  that,  owing  to 
the  condition  of  its  track,  it  was  dangerous 
to  maintain  its  speed— 38  miles  per  hour — 
on  its  train  No.  136,  and  proposed  to  leave 
Groldsboro  30  minutes  sooner,  which  would 
cause  its  arrival  a  few  minutes  earlier  at 
Selma.  This  the  commission  found  to  be 
proper  and  reasonable.  It  was  brought  to 
the  attention  of  the  commission,  by  proper 
complaint  made,  that  for  many  months  the 
Atlantic  Coast  Line  had  failed  to  make  this 
afternoon  connection  regularly  at  Selma  at 
its  schedule  time,  to  the  great  inconvenience 
of  the  traveling  public,  and  it  was  asked 
to  order  the  afternoon  connection  to  be  re- 
sumed and  observed.  After  much  corre- 
spondence with  the  officials  of  both  roads, 
the  commission  on  8th  December,  1908,  or- 
dered that  the  afternoon  connection  should 
be  made,  and,  to  that  end,  directed  that  the 
defendant  should  quicken  its  schedule  so  as 
to  arrive  at  Selma  at  2:25  instead  of  2M, 
p.  m.  as  before — an  advance  of  25  minutes; 
but  as  the  same  order  required  the  South- 
em  train  to  wait  15  minutes  whenever  the 
Atlantic  Coast  Line  was  delayed  for  any 
cause,  the  order  practically  required  the  de- 
fendant to  arrive  ten  minutes  earlier.  Ob- 
jection being  taken,  the  order  was  suspended, 
and  both  companies  were  summoned  before 
the  Corporation  Commission;  and,  after  In- 
vestigation and  argument  on  16th  January, 
1904,  the  order  was  renewed.  The  Sonthem 
thereupon  acquiesced  in  the  order.  The  de- 
fendant alone  filed  exceptions,  upon  which 
testimony  and  argument  were  heard,  and 
the  commission  renewed  its  order  in  the 
same  terms,  13th  February,  1904.  On  appeal 
by  the  defendant  to  the  Superior  Court  there 
were  sundry  issues*  submitted,  over  the  ex- 
ception of  the  Corporation  Commission.  But 
as  the  order  of  the  commission  appealed 
from  simply  directed  the  connection  to  be 
made  as  in  former  years,  prescribing  no  de- 
tails of  the  method  (which  was  left  to  the 
Judgment  of  the  defendant  itself),  save  an 
acceleration  of  25  minutes,  subject  to  a  de- 
lay of  the  Southern  train  of  16  minutes, 
when  the  defendantfs  train  should  be  late, 
we  think  the  matter  could  have  been,  and 
was,  fully  disposed  of  by  an  affirmative  re- 
sponse of  the  jury  to  the  eighth  issue,  "Is  it 
reasonable  and  proper  that  for  convenience 
of  the  traveling  public,  the  defendant  com- 
pany should  be  required  to  make  sudi  con- 
nection?" taken  together  with  the  findings 
upon  the  sixth  and  seventh  issues,  tliat  even 
if  an  additional  train  should  have  to  be  put 
on  between  Rocky  Mount  and  Selma,  the 
loss  to  the  defendant  would  be  only  |15  per 
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day,,  which  might  be  overcome  by  the  In- 
creased trayel  induced  by  certainty  of  con- 
nection, and  the  official  returns  made  by 
the  defendant  to  the  commission  30th  Jone^ 
1903,  as  required  by  law,  and  which  are  in 
the  evidence,  that  the  net  earnings  of  the 
defendant  from  its  dperations  in  North  Caro- 
lina amounted  for  the  year  ending  30th 
June,  1903,  to  11,908,116.63,  with  a  surplus  of 
nearly  $1,300,000  after  paying  interest  on  its 
debts,  and  5  per  cent,  dividends  on  its  stock, 
both  common  and  preferred,  from  the  net 
earnings  of  the  entire  line.  It  is  surely  suf- 
ficiently large,  as  it  stands,  to  justify  the 
affirmation  of  the  order  of  the  Corporation 
ComnUssion  that  this  great  inconvenience  to 
the  public  should  be  avoided,  even  at  a 
cost  to  the  defendant  of  $15  per  day,  when 
the  net  earnings  of  the  defendant  from  all  its 
operations  in  tliis  state  approximate  $2,000,- 
000  annually,  and  the  net  surplus  of  the  de- 
fendant's whole  system,  after  payment  of 
interest  on  its  debts  and  dividends  on  its 
stock,  whether  watered  or  not,  amounts  to 
near  $1,300,000  annually.  And  upon  such 
verdict,  the  judge  below  should  have  entered 
judgment  affirming  the  order  of  the  Corpora- 
tion Commission,  and  we  should  reverse  his 
judgment  and  enter  such  judgment  here,  pro- 
vided (1)  the  Legislature  has  conferred  such 
authority  upon  the  commission;  (2)  and 
the  Legislature  was  not  restrained  by  any 
provision  of  the  state  or  federal  Constitu- 
tion from  granting  such  authority.  Mr. 
Davis,  the  able  and  accomplished  counsel  of 
the  defendant,  states  this  clearly  in  his  brief: 
"The  defendant's  contentions  In  brief  are  as 
follows:  (1)  That  the  Corporation  Commis- 
sion had  no  power  or  authority  to  make  the 
order  in  qnestlon  in  this  cause.  (2)  That 
the  order  is  in  violation  of  the  Constitutions 
of  the  United  States  and  the  state  of  North 
Carolina.  (3)  That  the  order  is  unreason- 
able and  unjust"  His  third  contention  is 
settled  by  the  verdict  and  finding  as  above 
stated.  As  to  the  first  proposition,  we  think 
the  General  Assembly  clearly  intended  to 
confer  and  did  confer  the  power  upon  the 
commission  to  order  connection  made  by  any 
two  railroads  when  the  public  convenience 
required  it,  and  the  order  was  just  and  rea- 
sonable. This  is  not  an  arbitrary  power, 
for,  as  in  this  case,  such  order  is  subject  to 
review  by  a  judge  and  jury  on  an  appeal  to 
the  superior  court,  whence  a  further  appeal 
lies  to  this  court. 

Section  1  of  the  Corporation  Commission 
act  (Acts  1899,  p.  291,  c.  104),  in  enumerating 
the  qualifications  and  the  duties  and  powers 
of  the  commission,  provides  that  **they  shall 
have  such  general  control  and  supervision  of 
all  railroad  •  •  •  companies  or  corpora- 
tions and  of  all  other  companies  or  corpora- 
tions engaged  In  the  carrying  of  freight  or 
passengers  *  *  *  necessary  to  carry  Into 
effect  the  provisions  of  this  act**  Section  21, 
of  the  act  provides  that  **all  common  carriers 
subject  to  the  provisions  of  this  act  shall 


according  to  their  powers  afford  all  reason- 
able, proper  and  equal  facilities  for  the  in- 
terchange of  traffic  between  their  respective 
lines  and  for  the  forwarding  and  delivering 
of  passengers  and  freight  to  and  from  their 
several  lines  and  those  connecting  therewith 
*.  *  *  and  connecting  lines'  shall  be  re- 
quired to  make  as  close  connection  as  prac- 
ticable for  the  convenience  of  the  travelling 
public."  This  provision  is  positive^  clear, 
and  mandatory.  Conmaon  carriers  are  (1)  to 
afford  all  reasonable,  proper,  and  equal  fa- 
cilities for  the  interchange  of  traffic  and  for- 
warding freight  and  passengers.  This  w.ould 
Include  both  the  place  and  time  of  delivery 
and  forwarding  of  passengers  and  freight. 
The  terms  of  the  law  are  general,  and  cannot 
be  interpreted  to  mean  alone  the  place  at 
which  passengers  and  freight  are  to  be  deliv- 
ered. It  does  not  mean  simply  facility  for 
delivery,  which  might  be  confined  to  the 
place,  but  also  requires  facility  for  forward- 
ing, which  Includes  time  as  well,  and  pro- 
hibits such  management  as  would  produce 
delay  in  forwarding  passengers.  This  re- 
quires close  connection  in  point  of  time  with 
connecting  llne&  (2)  In  the  second  place, 
common  carriers  are  "to  make  as  close  con- 
nection as  practicable  for  the  conv^ilence  of 
the  travelling  publla"  The  defendant  insists 
that  this  last  requirement  means  simply  a 
physical  connection;  that  Is,  a  track  connec- 
tion. It  Is  contended  that  the  demands  of  the 
law  would  be  met  by  a  simple  joining  of  the 
railroad  iron  of  one  railroad  to  that  of  an- 
other, regardless  of.  the  time  of  the  delivery 
of  passengers  at  the  junction,  and  of  their 
finding  the  means  of  'traveling"  on  or  con- 
tinuing their  journey,  and  of  the  delays  and 
Inconveniences  resulting  from  a  failure  to 
make  connection  of  trains.  The  statement 
of  this  proposition,  even  if  the  acts  were  am- 
biguous, contains  Its  own  refutation.  But 
the  language  is  plain  and  unequivocal,  and, 
as  Mr.  Argo,  of  counsel  for  the  commission, 
well  says,  '*the  requirement  is  that  'connect- 
ing lines  shall  make  as  close  connection  as 
practicable  for  the  convenience  of  the  travel- 
ing public.'  This  means  that  those  railroads 
that  have  or  pretend  to  have  a  physical  con- 
nection— a  connection  of  tracks — shall  also 
have  as  close  a  connection  of  trains  as  prac- 
ticable, in  order  to  secure  the  convenience  of 
the  traveling  public.'  It  Is  well  known  that 
the  principal  inconvenience  attendant  upon 
traveling  arises  firom  delays  resulting  from 
failure  of  trains  to  connect  according  to  time 
schedules.  It  would  contribute  little  to  the 
convenience  of  the  traveler  to  be  dumped  out 
upon  a  track  making  a  'physical  connection,' 
and  be  compelled  to  wait  for  hours,  frequent- 
ly without  food  or  adequate  shelter,  and  in 
the  nl^t,  for  a  train  upon  which  he  might 
proceed  on  his  way.  The  connection  required 
is  one  of  trains  as  well  as  of  tracks.  The 
public  cannot  travel  upon  a  track  alone,  nor 
upon  a  train  without  a  track.  Both  are  re- 
quired, to  furnish  facilities  iot  traveling  at 
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all,  and  a  dose  coxmection  of  both  to  Becore 
the  conyenieDce  of  the  travellog  public." 

It  is  true  that  section  1957  (9)  of  the  Code 
of  1883,  originally  enacted  in  1871-72,  gave 
to  railroad  companies  themselves  the  right 
to  "regulate  the  time  and  manner  in  which 
passengers  and  property  shall  be  transport- 
ed"; but  by  the  act  of  1891,  p.  275,  c.  320, 
creating  a  railroad  commission,  the  state 
made  a  radical  change  in  its  attitude  to- 
wards railroads.  It  asserted  its  power  to 
supervise  and  regulate  their  conduct,  forbade 
discrimination  and  issuance  of  free  passes; 
conferred  upon  the  railroad  commission  the 
power  to  regulate  and  to  fix  their  charges  for 
freight  and  passengers;  to  prohibit  rebates; 
to  make  joint  through  rates;  to  make  per- 
sonal visitation  of  all  railroad  offices  and 
places  of  business;  to  examine  their  officers, 
agents,  and  employes  under  oath;  to  require 
all  contracts  and  agreements  between  rail- 
roads as  to  their  business  In  this  state  to  be 
submitted  fOr  approval;  to  require  annual 
reports  from  the  railroads;  to  require  the 
railroads  to  make  repairs  to  their  tracks,  and 
additions  to  or  changes  of  their  stations;  for- 
bade the  abandonment  of  any  station  without 
the  permission  of  the  conunission;  to  require, 
if  the  commission  saw  fit,  separate  accom- 
modations for  the  races  at  the  stations  and 
in  the  cars,  and  "that  connecting  lines  shall 
be  required  to  make  as  close  connection  as 
practicable  for  the  convenience  of  the  travel- 
ing public";  and  many  other  matters  which 
before  that  had  been  left  to  the  railroads 
themselves.  This  act  ^as  passed  after  the 
fullest  discussion  for  years  before  the  people 
of  the  state.  It  expressed  their  deliberate 
conviction  that  the  time  had  arrived  when 
the  state,  In  the  public  interest,  should  super- 
vise and  control  the  charges  and  the  conduct 
of  common  carriers,  Including  express  com- 
panies, telegraphs,  telephones,  and  steam- 
boats. Similar  legislation  had  preceded  our 
act  In  England,  in  the  federal  Ck>ngress,  and 
in  many  of  our  sister  states.  Similar  legisla- 
tion has  now  been  adopted  In  most  of  the 
states.  The  act  of  1891  modified  the  Code, 
S  1957  (9),  certahaly  to  the  extent  that  the 
right  formerly  conferred  on  railroad  compa- 
nies of  fixing  the  time  of  running  their  trains 
was  made  subject  to  the  power  of  the  com- 
mission to  require  connections  to  be  made 
wherever  public  convenience  should  require 
this  to  be  done,  and  the  order  was  reason- 
able and  just  That  act  (Laws  1891,  p.  275, 
c.  320)  had  a  repealing  clause  as  to  all  pre- 
vious legislation  in  confilct  with  it  The 
present  act  of  1899  renewed  the  general  pro- 
visions of  the  railroad  commission  law,  with 
some  extension  of  its  powers  and  changes, 
but  re-enacting  verbatim  the  provision  re- 
quiring connections  to  be  made,  and  giving 
the  Corporation  Commission  "general  control 
and  supervision  of  all  railroads,"  with  all 
powers  "necessary  to  carry  out  the  provisions 
•f  this  act" 

In  this  case  the  excuse  of  the  defendant 


for  its  often  mtaliig  oonnectlon  at  S^Una 
since  1900  is  that  train  89  Was  a  through 
train,  and  that  its  Increase  in  business  made 
it  more  and  more  difficult  to  get  to  Selma  in 
time.  It  may  be  natural  that  the  officers  of 
the  company,  looking  to  profits,  should  prefer 
the  through  business  to  the  neglect  of  the 
convenience  of  the  people  of  North  Carolina, 
and  should  be  reluctant  to  avoid  the  delay 
caused  by  heavy  through  business  by  putting 
$15  of  its  profits  into  affording  the  required 
convenience  by  an  additional  train,  if  neces- 
sary. But  it  is  precisely  because  just  and 
proper  regard  for  public  convenience  did  not 
always  coincide  with  the  largest  profit  to  the 
corporation  that  the  state  had  to  enact  a  stat- 
ute giving  to  the  Corporation  Commission 
the  power  to  regulate  their  rates,  require 
suitable  connections  to  be  made,  and  a  gen- 
eral supervision  of  their  conduct  An  act  of 
the  Legislature  or  order  of  the  commission 
reducing  the  defendant's  charges  for  freight 
and  passengers  many  hundreds  of  thousands 
of  dollars  would  be  valid  if  it  left  enough 
profit  over  ruuning  expenses,  "with  econom- 
ical salaries  and  management  (of  which  the 
court  will  judge),  to  pay  interest  on  its  bona 
fide  debt  and  some  profit  to  stockholders." 
Railroad  v.  Wellman,  143  U.  S.  339,  12  Sup. 
Ct  400,  36  L.  Ed.  176.  It  follows  that  this 
order,  even  if  it  cost  the  defendant  $15  per 
day,  is  in  the  power  of  the  commission*  if  it 
serves  public  convenience. 

The  other  point  as  to  the  constitutional 
power  of  the  Legislature  to  so  enact  is 
also  well  settled.  The  general  i)ower  of  the 
Legislature  to  provide  reasonable  rul^  and 
regulations,  directly  or  through  a  commis- 
sion, has  been  held  by  us  in  Express  Co.  v. 
Railroad,  111  N.  C.  472,  16  S.  E.  393,  18  U 
R.  A.  393,  82  Am.  St  Rep.  805;  in  Corpora- 
tion Ck)m.  V.  Railroad,  127  N.  0.  288,  37  S. 
E.  266,  and  cases  there  cited.  Among  the 
federal  decisions,  this  was  asserted  in  Munn 
V.  Illinois,  94  U.  S.  113,  24  L.  Ed.  77.  and 
has  been  reiterated  in  numerous  cases  since, 
collected  in  9  Rose's  Notes,  pp.  21-55.  The 
doctrine  is  thus  stated  in  People  v.  Budd, 
117  N.  Y.  1,  22  N.  E.  670,  682,  5  L.  R.  A.  566, 
15  Am.  St  Rep.  4G0:  "Common  carriers  ex- 
ercise a  sort  of  public  office,  and  have  duties 
to  perform  in  which  the  public  is  interested. 
Navigation  Co.  v.  Bank,  6  How.  382,  12  L. 
Ed.  465.  Their  business  is  therefore  affect- 
ed with  a  public  interest,  within  the  mean- 
ing of  the  doctrine  which  Lord  Hale  has  so 
forcibly  stated.  But  we  need. go  no  further. 
Enough  has  already  been  said  to  show  that 
when  private  property  is  devoted  to  a  public 
use,  it  is  subject  to  public  regulation."  This 
has  been  repeated  over  and  over  again  in 
all  the  courts.  Citation  of  authorities  would 
be  a  work  of  supererogation.  If  the  public 
can  regulate  the  charges  of  a  common  car- 
rier, so  that  only  it  Is  not  deprived  of  all 
profit  as  is  held  in  Railroad  v.  Wellman, 
143  U.  S.  339,  12  Sup.  Ct  400,  36  L.  Ed. 
176,  and  Dow  v.  Beldelman,  125  U.  S.  680. 
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8  Sup.  Ct  1028,  31  U  EA.  8il,  It  can  cer- 
tainly require  a  connection,  for  the  accom* 
modation  of  thpusandjs  of  onr  people,  even 
if,  at  the  ntmoet,  it  requires  a  loss  of  $15  a 
day  out  of  a  railroad  company  making  $2,- 
000,000  net  earnings  annually  out  of  its 
operation  in  this  state.  It  is  not  necessary 
that  the  particular  service  required  shall  be 
profitable,  if  the  total  earnings  in  this  state 
show  a  profit  It  is  precisely  because  some 
particular  service  which  the  public  comfort 
or  convenience  may  require  is  not  profitable 
that  the  company  declines  to  render  it;  it 
prefers  to  work  the  soft  spots — the  best  t>ay- 
ing  ore — only;  and  it  is  precisely  for  that 
reason  that  the  commission  is  vested  with 
the  power  to  require  those  things  to  be  done, 
if  reasonable  and  just  (not  necessarily  profit- 
able), as  to  which  there  is  the  protection  of 
an  appeal  to  the  superior  court,  and  a  further 
review  here* 

In  Railroad  v.  Gill,  156  U.  S.  665,  15  Sup. 
Ct.  401,  30  L.  Bd.  567,  the  court,  affirming 
the '  Supreme  Court  of  Arkansas  in  same 
case  (54  Ark.  112,  15  S.  W.  18).  says  that 
the  common  carrier  cannot  "attack  as  un- 
just a  regulation  which  fixes  a  rate  at  which 
some  part  would  be  unremunerative.  ♦  •  • 
To  the  extent  that  the  question  of  Injustice 
is  to  be  determined  by  the  effects  of  the  act 
upon  the  earnings  of  the  company,  the  earn- 
ings of  the  entire  line  must  be  estimated." 
In  Railroad  v.  Minn.,  186  U.  S.  261,  22  Sup. 
Ct  002,  46  L.  Ed.  1151,  the  court  says  that 
if,  upon  the  whole  operations  in  hauling 
coal,  the  road  makes  a  profit,  the  requirement 
as  to  a  fair  profit  upon  investment  Is  satis- 
fied, notwithstanding,  under  the  order  of  the 
commission,  there  would  be  a  loss  in  haul' 
Ing  at  the  rate  fixed  in  car-load  lots.  In 
Railroad  v.  Jklinn.,  supra,  the  court  say: 
"We  do  not  think  it  beyond  the  power  of  the 
State  Commission  to  reduce  the  freight  upon 
a  particular  article,  provided  the  companies 
are  able  to  earn  a  fair  profit  upon  their  en- 
tire business,  and  the  burden  is  upon  them 
to  impeach  the  action  of  the  commission  In 
this  particular."  In  Cantrell  v.  Railroad,  176 
111.  512,  52  N.  E.  292,  the  Supreme  Court  of 
Illinois  laid  down  the  same  doctrine  thus: 
'*The  sufficiency  of  the  earnings  of  a  railroad 
to  justify  the  expense  of  running  a  separate 
passenger  train  over  a  certain  branch -line, 
constituting  part  of  the  entire  system,  is  not 
to  be  determined  by  considering  the  profits 
of  that  branch  alone,  but  of  the  whole  busi- 
ness of  the  various  parts  of  the  roads  oper- 
ated with  the  branch  as  one  continual  line." 
In  Railroad  &  S.  S.  Co.  v.  Commission  of 
La.,  33  South.  214,  the  Supreme  Court  of  that 
state,  through  Nichols,  C.  J.,  in  defining  the 
powers  possessed  by  the  Railroad  Commis- 
sion, says:  .  "They  extend  to  matters  con- 
cerning public  comfort  and  convenience,  and, 
in  the  consideration  of  matters  of  comfort 
and  convenience,  the  number  of  persons  who 
may  be  concerned  or  interested  in  some  par- 
ticular matter  at  some  particular  point  en- 


ter as  important  factors  in  determining  what 
is  to  be  done.  The  commission  cannot  ignoire 
the  comfort  and  convenience  of  numbers  of 
citizens  on  a  line  of  travel  or  conveyance, 
to  base  their  action  exclusively  upon  a  con- 
sideration of  the  amount  of  dollars  and  cents 
which  may  be  involved.  •  •  ♦  In  the 
present  issue  it  cannot  be  claimed  that  the 
Southern  Pacific  Road,  either  in  the  operation 
of  its  line  as  a  whole  or  that  part  of  it  which 
falls  within  the  limits  of  Louisiana,  has  not 
been  and  is  not  remunerative;  nor  can  it  be 
said  that  the  Morgan  Railroad  Company  is 
not  a  paying  corporation.  ♦  •  •  We  do 
not  think  the  point  is  made  that,  after  the 
business  of  the  railroad  corporation  had  made 
it  fairly  remunerative,  the  commission  is 
without  general  authority  to  direct  that  a 
portion  of  the  'surplus'  profits  (if  that  expres- 
sion can  be  used)  should  be  applied  to  the 
promotion  of  the  comfort  and  convenience 
of  the  people  along  the  line  of  road.  When 
such  a  point  in  the  business  of  the  road  is 
reached,  the  rights  of  the  'general  public' 
come  clearly  in  view."  In  U.  S.  v.  Trans- 
Mo.  Freight  Ass'n,  166  tJ.  S.  332,  17  Sup.  Ct 
655,  41  L.  Ed.  1007,  the  court  says:  "It 
must  also  be  remembered  that  railways  are 
corporations  organized  for  public  purposes, 
have  been  granted  valuable  franchises  and 
privileges  (and  among  such  the  right  to  take 
private  property  of  citizens  is  not  the  least), 
and  that  they  all  primarily  owe  duties  to 
the  public  of  a  higher  nature  even  than  that 
of  earning  large  dividends  for  their  share- 
holders." In  Gladson  v.  Minn.,  166  U.  S. 
430,  17  Sup.  Ct.  628,  41  L.  Ed.  1064,  the 
court  says:  "The  state  which  created  the 
corporation  may  make  all  needful  regula- 
tions of  a  police  character  for  the  govern- 
ment of  the  company  while  operating  its 
road  within  the  jurisdiction.  It  may  pre- 
scribe the  location  and  the  plan  of  construc- 
tion of  the  road,  and  the  rate  of  speed  at 
which  the  .trains  shall  run,  jind  the  places  at 
which  they  shall  stop,  and  may  make  any 
other  reasonable  regulations  for  their  man- 
agement in  order  to  8ecm*e  the  object  of  its 
incorporation,  and  the  safety,  good  order, 
convenience,  and  comfort  of  Its  passengers 
and  of  the  public."  In  Wisconsin  t.  Jacob- 
son,  179  U.  S.  297,  21  Sup.  Ct  115,  45  L.  Bd. 
194,  the  court  says  "that  railroads  from  the 
very  outset  have  been  regarded  as  public 
highways,  and  the  right  and  duty  of  the 
government  to  regulate,  in  a  reasonable  and 
proper  manner,  the  conduct  and  business 
of  a  railroad  corporation,  have  been  founded 
upon  that  fact  (instituting  public  high- 
ways of  a  most  important  character,  the 
functions  of  proper  regulation  by  the  govern- 
ment spring  from  the  fact  that  in  relation  to 
all  highways  the  duty  of  regulation  is  gOT- 
emmental  in  its  nature.  At  the  present  day 
there  is  no  denial  of  these  propositions.  The 
companies  hold  a  public  franchise,  and  gov- 
ernmental supervision  is  therefore  valid. 
They  are  organized  for  the  public  interests. 
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and  to  snbserre  primarily  the  public  good 
and  conyenlence." 

It  is  needless  to  multiply  authorities.  As 
the  United  States  Supreme  Court  says  in 
tlie  lastHsited  case,  the  defendant  was  grant- 
ed incorporation  by  the  state  'to  subserve 
primarily  the  public  good  and  convenience." 
^If  all  those  things  required  for  the  public 
convenience  or  comfort  were  profitable  per 
se  to  the  company,  a  corporation  commission 
would  not  be  necessary  to  compel  the  adop- 
tion and  operation  of  such  betterments.  In 
Spring  Valley  Waterworks  v.  Schottler,  110 
U.  S.  347,  4  Sup.  Ct  48,  28  L.  Ed.  173,  it 
was  held  that  the  Legislature  could  regulate 
gas  and  water  and  other  like  companies, 
and  require  them  to  furnish  thetr  customers 
at  prices  to  be  fixed  by  the  municipal  au- 
thorities of  the  locality;  and  in  Railroad  v. 
Bristol,  151  U.  S.  556,  14  Sup.  Ct  437,  88  U 
ESd.  269,  that  the  Legislature  could  require, 
even  as  to  railroads  already  built,  the  re- 
moval of  grade  crossings  at  railroad  expense. 
Certainly,  then,  the  police  power  extends  to 
authorizing  the  State  Corporation  Commis- 
sion to  require  two  railroad  companies  to 
make  connection.  The  Corporation  Commis- 
sion, after  three  several  investigations,  has 


found  that  this,  connection  would  subserye 
that  end.  The  Jury,  after  an  overwhelming 
array  of  evidence,  which  we  have  not  deemed 
it  necessary  to  recapitulate  or  dte,  has  so 
found.  The  statute  clearly  gives  the  power, 
and  the  iluthorities  are  beyond  question  that 
the  Legislature  could  confer  It  Requiring 
two  railroads  to  make  connection  is  the  exer- 
cise of  a  far  less  power  than  making  rates  cv 
compelling  the  erection  of  union  depots  at 
such  Junctions. 

While  we  must  reverse  the  decision  below, 
and  afiirm  the  Judgment  of  the  Corporation 
Com'mission,  in  view  of  the  novelty  and  Im- 
portance of  this  class  of  litigation.  It  is  well 
to  take  notice  of  some  of  the  exceptions 
taken  by  the  commission. 

It  was  error  to  direct  a  verdict  upon  the 
first  four  issues.  Upon  the  first  Issue 
(whether  It  was  practicable  to  make  connec- 
tion by  train  No.  89)  and  the  second  issue 
(whether  it  was  practicable  to  make  connec- 
tion by  extending  the  run  of  the  Plymouth 
train  to  Selma)  there  was  a  conflict  of*  evi- 
dence, and  the  issues  were  of  fact,  and.  If 
material,  should  have  been  submitted  to  the 
Jury.  More  especially  was  this  true  since 
the  order  of  the  commission  was  presumed  to 
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be  valid,  and  the  burden  was  on  the  defend- 
ant to  ahow  otherwise.  Railroad  ▼.  Bilnn., 
186  U.  S.  2ei,  267,  22  Sup.  Ot  900,  46  L.  Bd. 
1151.  On  the  third  iasne,  as  to  the  practica- 
bility of  running  the  Springhope  train  to 
Selma  in  the  four  hours  that  it  lies  over  at 
Rockj  Mount,  the  evidence  was  uncontradict- 
ed that  this  could  be  done;  and  there  was 
even  evidence  from  two  reputable  witnesses 
which  proved,  if  believed  by  the  Jury,  that 
the  cost  of  the  extra  run  would  be  only  $10, 
showing  a  profit  of  $15  daily.  The  excuse 
that  the  engine  was  used  for  shifting  at 
Rocky  Mount,  or  that,  being  a  wood  burner, 
a  small  stand  for  wood  would  need  to  be 
built  at  Selma  (the  other  engines  being  coal 
burners),  did  not  deserve  to  be  considered, 
against  the  inconvenience  to  thousands  of  the 
public  caused  by  failure  to  make  this  connec- 
tion. It  follows  that  it  was  error  to  in- 
struct the  Jury,  in  response  to  the  fourth  is- 
sue, to  find  that  the  connection  could  only  be 
made  by  an  additional  train  from  Rocky 
Mount  to  Selma. 

The  first  seven  issues  were  irrelevant  and 
immaterial.  The  motion  of  the  plaintiff  for 
Judgment  upon  the  verdict  should  have  been 
granted.  The  eighth  issue,  '*Is  it  reasonable 
and  proper  that,  for  the  convenience  of  the 
traveling  public,  the  defendant  company 
should  be  required  to  make  such  connec- 
tion?' was  answered  'Tes."  This  was  the 
only  material  issue,  and  upon  that  finding 
alone  the  Judgment  should  be  entered  here. 
This  view  is  strengthened  by  the  "inspection 
of  the  whole  record,"  which  shows  that  the 
findings  upon  the  sixth  and  seventh  issues 
are  that,  if  the  connection  were  made  by  the 
most  expensive  of  the  four  methods  named, 
the  loss  was  only  |15  per  day,  and  the  report 
of  the  defendant  to  the  Corporation  Commis- 
sion, which  is  in  the  record,  that  its  annual 
net  earnings  in  this  state  were  nearly  $2,000,- 
000.  This  shows  the  correctness  of  the  find- 
ing upon  the  eighth  issue,  as  to  the  reason- 
ableness of  the  order,  even  in  the  most  ad- 
verse view. 

The  court  has  the  power  to  enter  final  Judg- 
ment here,  and  on  proper  occasions  has  done. 
80.  Code,  S  957;  Alspaugh  v.  Winstead,  79 
N.  C.  626;  Grlflain  v.  Light  Co.,  Ill  N.  0*  438. 
16  S.  E.  623;  Cook  v.  Bank,  130  N.  C.  184, 
41  S.  B.  67.  Final  Judgment  has  been  en- 
tered here  not  infrequently  by  order  and 
without  opinion,  as  a  matter  of  course.  In 
Bernhardt  v.  Brown,  118  N.  C.  710,  24  S.  B. 
527,  715,  716,  86  L.  B.  A.  402.  it  is  said:  "If 
this  court  reverses  or  affirms  the  Judgment 
below,  it  may,  in  its  discretion,  enter  a  final 
Judgment  here,  or  direct  it  to  be  so  entered 
below.  By  preference,  and  as  a  matter  of 
convenience,  the  latter  course  is,  unless  in 
very  exceptional  cases,  the  course  pursued, 
especially  since  the  act  of  1887  (chapter  192).** 
In  Wilson  V.  OaldweU,  121  N.  C.  478,  28  S.  B. 
554,  which  resembles  this  case  in  being  a 
matter  of  public  interest,  and  not  a  Judgment 
for  money,  it  was  held,  *'Tbe  Judgment  must 


therefore  be  afi&rmed,  but,  in  view  of  the 
public  interests  involved,  we  deem  it  proper 
not  to  remand  the  case,  but  to  enter  final 
Judgment  in  this  court,"  which  was  done — 
ousting  the  defendant  from  office  and  seat- 
ing the  relator.  Among  many  other  cases  in 
which  final  Judgments  were  entered  here  is 
White  V.  Auditor,  126  N.  C.  584.  36  S.  E.  132, 
and  similar  cases,  in  none  of  which  the  dis- 
sents were  upon  the  power  of  this  court  to  en- 
ter final  Judgment  here.  Code,  {  957,  provides 
as  to  this  court:  '*In  every  case  the  court 
may  render  such  sentence,  Judgment  and  de- 
cree as  on  inspection  of  the  whole  record  it 
shall  appear  to  them  ought  in  law  to  be 
rendered  thereon.*'  Rule  49  of  this  court 
provides  for  "a  Judgment  docket  of  this 
court,'!  witii  references  to  entries  as  to  differ- 
ent causes  of  action  Ux  which  recovery  is 
adjudged;  and  rules  50  and  51,  for  the  issu- 
ance of  executions  from  this  court  on  its 
Judgments. 

In  this  matter  there  has  already  been  a 
year's  delay.  The  inconvenience  to  the  pub- 
lic continues  each  day.  The  act  of  the  Leg- 
islature for  that  reason  expedites  the  hearing 
of  these  causes  by  giving  them  precedence  of 
all  other  civil  cases.  Judgment  will  therefore 
be  entered  here  reversing  the  Judgment  of 
the  Superior  Court,  and  afiirming  in  all  re- 
spects and  declaring  valid  the  order  of  the 
Corporation  Commission  made  in  this  case 
13th  FelHniary,  1904.  That  order  simply  di- 
rected the  defendant  to  make  the  connection 
daily  at  Selma  at  the  time  mentioned  therein, 
without  specifying  whether  this  should  be 
done  by  quickening  the  speed  of  train  No.  39, 
or  by  extending  the  run  of  the  Springhope 
or  fhe  Plymouth  train,  or  by  putting  on  an 
extra  train  from  Bocky  Mount  to  Selma,  and 
our  Judgment  leaves  to  the  defendant  the 
same  liberty  of  choice  as  to  the  mode  in 
which  it  shall  put  into  effect  the  order  of  the 
commission.  Owing  to  the  possible  necessity 
of  making  preparations  to  comply  with  this 
Judgment,  there  will  be  a  cessat  executio  till 
10th  February,  1905,  entered  on  the  Judg- 
ment docket  of  this  court,  and  until  that  date 
no  mandate  shall  issue  to  the  defendant  upon 
this  Judgment 

The  Judgment  of  the  superior  court  is  re- 
versed.   Beversed. 

DOUGLAS,  J.  (concurring).  I  fully  concur 
in  the  opinion  of  the  court,  but  there  is  a 
question  omitted  therefrom  which,  though 
perhaps  not  essential  to  the  present  decision 
of  the  court,  may  become  of  the  greatest  im- 
portance in  view  of  the  federal  question  rais- 
ed, or  attempted  to  be  raised,  by  the  defend- 
ant. 

I  think  there  was  error  in  excluding,  upon 
the  objection  of  the  defendant,  answers  to 
the  following  questions  asked  by  the  plain- 
tiff, to  wit:  "Q.  Mr.  Borden,  what  is  the 
stock  of  the  Atlantic  Coast  Line  worth  to- 
day?" "Q.  What  was  the  stock  of  the  Wil- 
mington &  Weldon  Bailroad  (Company  worth 
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20  years  ago?'  "Q.  la  oot  the  present  value 
of  the  original  stock  of  the  Wilmington  & 
Weldon  Railroad  Company,  which  constituted 
the  basis  of  the  present  stock  of  the  Atlantic 
Coast  Line,  to-day  worth  $1,900  or  $2,000  in 
the  market?*  **Q.  What  dividends  are  now 
being  received  by  the  holders  of  the  original 
stock  of  the  Wilmington  &  Weldon  Railroad 
Company?'  The  questions  sufficiently  dis- 
close the  scope  of  the  proposed  inquiry,  but 
would  doubtless  have  been  followed  by  other 
questions  eliciting  in  greater  detail  the  de- 
sired inform  ation«  In  its  second  exception 
to  the  order  of  the  commission,  the  defend- 
ant claims  the  protection  of  the  Constitution 
of  the  United  States,  in  the  following  words: 
"The  company  therefore  excepts  to  the  order 
of  the  commission  in  so  far  as  it  is  constru- 
ed as  requiring  it  to  run  an  additional  train 
from  Rocky  Mount  to  Selma  between  the 
hours  above  named,  because  to  do  so  would 
be  requiring  the  company  to  perform  serv- 
ices without  compensation  to  it  for  the  same, 
and  thereby  taking  its  property  without  due 
process  of  law,  and  in  violation  of  the  Con- 
stitution of  this  state,  and  in  violation  of  the 
Constitution  of  the  United  States."  In  its 
brief  the  defendant  also  says:  "Neither  the 
commission  nor  the  Legislature  has  the  pow- 
er to  require  the  defendant  to  nm  an  addi- 
tional train  at  a  loss.  The  Jury  finds  that  to 
operate  this  train  will  impose  a  daily  loss  of 
$15  upon  the  defendant,  and  to  compel  the 
defendant  to  operate  this  train  at  a  loss 
would  be  taking  its  property  without  com- 
pensation, and  in  violation  of  the  Constitu- 
tion of  this  state  and  of  the  Constitution  of 
the  United  States."  In  this  view  of  the 
case,  the  excluded  testimony  might  become 
of  the  utmost  importance.  We  cannot  pre- 
sume, that  the  Corporation  Commission  in- 
tends "to  take  the  property  of  the  defendant 
without  due  process  of  law,"  or  to  require 
unnecessary  services  without  compensation 
in  some  form  or  another;  but  we  cannot  ad- 
mit that  the  defendant  can  ignore  the  Just 
demands  of  the  public  by  creating  for  its 
own  profit  and  convenience  a  condition  of  af- 
fairs that  makes  one  train  unprofitable  by 
throwing  all  the  remunerative  business  on 
trains  that  do  not  make  connection.  The  or- 
der of  the  commission  does  not  require  the 
defendant  to  run  an  additional  train,  but 
simply  to  make  connection.  It  does  not  nec- 
essarily require  any  additional,  unusual,  or 
special  services,  but  simply  the  performance 
of  its  essential  duties  in  such  a  manner  as 
will  meet  the  reasonable  convenience  of  the 
public.  This  the  defendant  can  do  by  mak- 
ing a  through  train  arrive  at  Selma  a  few 
minutes  earlier;  but,  if  it  prefers  to  ignore 
the  rights  of  those  living  along  its  line,  whose 
lands  it  has  taken  through  the  exercise  of  the 
right  of  eminent  domain,  in  order  to  cater  to 
its  through  travel,  it  cannot  Justly  complain 
If  its  public  duties  require  the  running  of  an 
extra  train.  The  mere  fact  that  through  pas- 
seugers  from  the  North  to  Florida  have  the 


choice  of  three  or  more  through  routes,  vary- 
ing but  little  in  time  and  comfort,  is  no  ex- 
cuse for  an  unjust  discrimination  against 
that  part  of  the  traveling  public  who  are  de- 
pendent upon  local  lines.  This  idea  was  evi- 
dently in  the  mind  of  tliis  court  when,  speak- 
ing by  Rodman,  J.,  in  Branch  v.  Railroad,  77 
N.  C.  347,  upon  the  necessity  for  the  imposi- 
tion of  penalties,  it  says  on  page  850:  "The 
Legislature  considered  the  common-law  lia- 
bility as  insufficient  to  compel  the  perform- 
ance of  the  public  duty.  It  must  have 
thought  that  the  interest  of  local  shippers, 
for  whose  interest  principally  the^road  was 
built,  and  against  whom  the  company  had  a 
complete  monopoly,  were  being  sacrificed  by 
wanton  delays  of  carriage  in  order  that  the 
company  might  obtain  the  carriage  from 
points  where  there  were  competing  lines  by 
land  or  water,  as  from  Wilmington  to  Au- 
gusta." The  fact  that  the  defendant  in  that 
case  was  the  parent  of  the  present  defend- 
ant may  lend  additional  significance  to  the 
words  of  the  court  In  this  view  the  profits 
of  the  road,  both  for  the  present  and  the  im- 
mediate past,  would  become  material.  Sup- 
pose the  witness  had  answered  that  no  divi« 
dend  had  been  paid  for  years,  and  that  the 
company  was  unable  to  earn  anytMng  be- 
yond bare  expenses,  whereby  the  stock  was 
almost  unmarketable;  would  it  not  have 
been  competent  as  tending  to  prove  the  de- 
fendant's contention  that  it  is  unreasonable 
to  demand  of  it  any  additional  service?  On 
the  contrary,  suppose  the  witness  bad  testi- 
fied as  follows:  That  on  one  share,  of  the 
par  value  of  $100,  in  the  Wilmington  A  Wel- 
don Railroad  Company,  the  following  stock 
dividends  or  bonuses  liad  been  issued,  in  ad- 
dition to  large  annual  dividends:  That  in 
1887  the  said  railroad  company  had  issued 
upon  this  one  share  of  stock,  as  a  bonus,  a 
certificate  of  indebtedness  in  the  sum  of 
$100,  bearing  7  per  cent  interest;  that  in 
1900  there  were  issued,  in  lieu  of  this  one 
share  of  stock,  two  shares,  of  $100  each,  of 
preferred  stock  in  the  Atlantic  Coast  Line 
Company,  and  two  shares,  of  $100  each,  of 
common  stock  in  the  Atlantic  Coast  Line 
.  Company;  that  in  1897  there  was  also  issued 
to  the  holder  of  the  one  original  share  of 
stock  four  shares  of  the  Atlantic  Coast  Line 
Company  of  Connecticut,  of  $100  each;  and 
in  1900  a  certificate  of  indebtedness  of  the 
Atlantic  Coast  Line  Company  of  Connecti- 
cut for  $400.  That  all  of  said  stock  and  cer- 
tificates of  indebtedness  were  much  above 
par  in  value,  and  receiving  handsome  divi- 
dends. That  recently  a  dividend  of  25  per 
cent  had  been  declared,  and  that  the  one 
original  share  in  the  Wilmington  St  Weldon 
Railroad  Company  had  thus  developed  into 
thirteen  shares  of  stock  and  certificates  of 
indebtedness,  of  the  par  value  of  $1,800,  but 
of  the  real  value  of  about  $2,500.  Suppose 
it  had  been  further  shown  that  a  little  over 
30  years  ago  the  state's  half  interest  in  th» 
Wilmington   &.  Weldon  Railroad  Company 
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had  been  bought  for  $35  a  share.  Suppofle^ 
further,  that  it  was  shown  that  a  large  part 
of  the  alleged  Indebtedness  of  the  company 
were  certificates  of  indebtedness  Issued  to 
the  stockholders  without  any  consideration 
whatever,  other  than  the  mere  capitalization 
of  profits.  Would  not  this  evidence  have 
been  competent  to  prove  that  the  order  of 
the  Corporation.  Commission,  requiring  the 
defendant  to  quicken  its  regular  train  25 
minutes  in  order  to  make  connection  at  Sel- 
ma,  was  not  unreasonable,  and  not  **taking 
Its  property  without  due  process  of  law  and 
in  violation  of  the  Constitution  of  the  Unit- 
ed States?"  Would  not  such  evidence  also 
tend  to  prove  that  it  would  not  be  unreason- 
able to  require  the  defendant  to  make  such 
connection,  even  if  it  did  require  an  extra 
train,  at  a  loss  of  $15  per  day,  if  other  trains 
running  on  the  same  line  of  road  and  by  the 
same  places  more  than  made  up  the  difTer- 
ence? 

There  are  hypothetical  answers  on  both 
sides.  Where  the  truth  may  be  was  pe- 
2uliarly  within  the  kuo\^ledge  of  the  defend- 
ant, upon  whose  objection  it  was  excluded. 
It  cannot  be  contended  that  such  an  in- 
vestigation would  be  an  impertinent  inquisi- 
tion into  private  affairs,  as  property  taken 
for  a  public  purpose  under  the  power  of 
eminent  domain  is  indelibly  impressed  with 
a  public  u^e.  This  has  been  too  often  de- 
cided by  the  Supreme  Court  of  the  United 
States  to'  be  any  longer  an  open  question. 
Two  cases  will  be  sufficient  for  my  purpose. 
In  Chicago,  etc.,  Railroad  Co.  v.  Wellman, 
143  U.  S.  339,  12  Sup.  Ct  400,  36  L.  Ed.  176, 
the  court  says  on  page  345,  143  U.  S.,  page 
402,  12  Sup.  Ct,  36  L.  Ed.  176:  "A  single 
suggestion  in  this  direction:  It  is  agreed 
that  the  defendant's  operating  expenses  for 
1888  were  $2,404,516.54.  Of  what  do  these 
operating  expenses  consist?  Are  they  made 
up  partially  of  extravagant  salaries — fifty 
to  one  hundred  thousand  dollars  to  the  presi- 
dent, and  in  like  proportion  to  subordinate 
officers?  Surely,  before  the  courts  are  called 
upon  to  adjudge  an  act  of  the  Legislature 
fixing  the  maximum  passenger  rates  for  rail- 
road companies  to  be  unconstitutional,  on 
the  ground  that  its  enforcement  would  pre- 
vent the  stockholders  from  receiving  any 
dividends  on  their  investments,  or  the  bond- 
holders any  interest  on  their  loans,  they 
should  be  fully  advised  as  to  what  is  done 
with  the  receipts  and  earnings  of  the  com- 
pany, for.  If  so  advised,  it  might  clearly  ap- 
pear that  a  prudent  and  honest  management 
would,  within  the  rates  prescribed,  secure 
to  the  bondholders  their  interest,  and  to  the 
stockholders  reasonable  dividends.  While 
the  protection  of  vested  rights  of  property  is 
a  supreme  duty  of  the  courts,  it  has  not  come 
to  this — ^that  the  legislative  power  rests  sub- 
servient to  the  discretion  of  any  railroad 
corporation  which  may,  by  exorbitant  and 
unreasonable  salaries,  or  in  some  other  Im- 


I  proper  way,  transfer  its  earnings  into  what 
'  it  is  pleased  to  call  'operating  expenses.*  *' 
The  Corporation  Commission  act  (chapter 
164,  p.  291,  Laws  1899),  in  section  2,  provides 
as  follows:  "Provided,  that  in  fixing  any 
maximum  rate  or  charge  or  tariff  of  rates  or 
charges  for  any  common  carrier,  person  or 
corporation  subject  to  the  provisions  of  this 
act,  the  said  commission  shall  take  into  con- 
sideration if  proved  or  may  require  proof  of 
the  fair  value  of  the  property  of  such  car- 
rier, persons  or  corporation  used  for  the  pub- 
lic in  the  consideration  of  such  rate  or  charge 
or  the  fair  value  of  the  service  rendered  as 
in  determining  the  fair  value  of  the  property 
so  being  used  for  the  convenience  of  the 
public.  It  shall  furthermore  consider  the 
original  cost  of  the  construction  thereof  and 
the  amount  expended  in  permanent  Improve- 
ments thereon  and  the  present  compared 
with  the  original  cost  of  construction  of  all 
its  property  within  the  state  of  North  Caro- 
lina; the  probable  earning  capacity  of  such 
property  under  the  particular  rates  proposed 
and  the  sum  required  to  meet  the  operat- 
ing expenses  of  such  carrier,  person  or  cor- 
poration and  all  other  facts  that  will  enable 
them  to  determine  what  are  reasonable  and 
just  rates,  charges,  and  tariffs." 

The  case  of  Cotting  v.  Stockyards  Co.,  183 
U.  S.  79,  22  Sup.  Ct  30,  46  L.  Ed.  92,  is  cited 
by  the  defendant,  but  does  not  seem  to  sus- 
tain its  contentions  In  the  opinion  In  that 
case  appears  the  following  clear  distinc- 
tion between  those  corporations  which,  like 
railroad  and  telegraph  companies,  are  cre- 
ated for  a  public  purpose,  and  endowed  with 
certain  governmental  powers,  such  as  that 
of  eminent  domaii\,  and  those  corporations 
which  are  only  incidentally  devoted  to  pub- 
lic use,  receiving  no  governmental  powers, 
and  not  impressed  with  any  permanent  pub- 
lic purpose.  The  court  says  on  page  93,  183 
U.  S.,  page  36,  22  Sup.  Ct,  46  L.  Ed.  92: 
"Now,  in  the  light  of  these  decisions  and 
facts,  it  is  insisted  that  the  same  rule  as  to 
the  limit  of  judicial  interference  must  apply 
In  cases  in  which  a  public  service  is  distinct- 
ly intended  and  rendered,  and  in  those  in 
which,  without  any  intent  of  public  service, 
the  owners  have  placed  their  property  in 
such  a  position  that  the  public  has  an  in- 
terest in  its  use.  Obviously  there  is  a  dif- 
ference in  the  conditions  of  these  cases.  In 
the  one,  the  owner  has  intentionally  devoted 
his  property  to  the  discharge  of  a  public 
service;  in  the  other  he  has  placed  his  prop- 
erty In  such  a  position  that,  willingly  or  un- 
willingly, the  public  has  acquired  an  inter- 
est in  its  use.  In  the  one,  he  deliberately 
undertakes  to  do  that  which  is  a  proper  work 
for  the  state;  in  the  other,  in  pursuit  of 
merely  a  private  gain,  he  has  placed  his  proi> 
erty  in  such  a  position  that  the  public  has 
become  interested  in  its  use.  In  the  one,  It 
may  be  said  that  he  voluntarily  accepts  all 
the  conditions  of  public  service  which  attach 
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to  like  serrice  performed  by  the  itate  itself; 
in  the  other,  that  he  submits  to  only  those 
necessary  interferences  and  regulations 
which  the  public  interests  require.  In  the 
one,  he  expresses  his  willingness  to  do  the 
work  of  the  state,  aware  that  the  state,  in 
the  discharge  of  its  public  duties,  is  not  guid- 
ed solely  by  a  question  of  profit  It  may 
rightfully  determine  that  the  particular  serv- 
ice is  of  such  importance  to  the.  public  that 
it  may  be  conducted  at  a  pecuniary  loss, 
haying  in  view  a  larger  general  interest  At 
any  rate,  it  does  not  perform  its  services 
with  the  single  idea  of  profit  Its  thought 
is  the  general  public  welfare.  If  in  such  a 
case  an  individual  is  willing  to  undertake  the 
work  of  the  state,  may  it  not  be  urged  that 
he,  in  a  measure,  subjects  himself  to  the 
same  rules  of  action,  and,  if  the  body  which 
expresses  the  Judgment  of  the  state  believes 
that  the  particular  services  should  be  ren- 
dered without  profit,  he  is  not  at  liberty  to 
complain?  While  we  have  said  again  and 
again  that  one  volunteering  to  do  such  serv- 
ices cannot  be  compelled  to  expose  his  prop- 
erty to  confiscation;  that  be  cannot  be  com- 
pelled to  submit  its  use  to  such  rates  as  do 
not  pay  the  expenses  of  the  work,  and  there- 
fore create  a  constantly  increasing  debt, 
which  ultimately  works  its  appropriation — 
still  is  there  not  force  in  the  suggestion  that, 
as  the  state  may  do  the  work  without  profit, 
if  he  voluntarily  undertakes  to  act  for  the 
state  he  must  submit  to  a  like  determination 
as  to  the  paramount  Interests  of  the  public? 
Again,  wherever  a  purely  public  use  is  con- 
templated, the  state  may,  and  generally  does, 
bestow  upon  the  party  intending  such  use 
some  of  Its  governmental'  powers.  It  grants 
the  right  of  eminent  domain,  by  which  prop- 
erty can  be  taken,  and  taken  not  at  the  price 
fixed  by  the  owner,  but  at  the  market  value. 
It  thus  enables  him  to  exercise  the  powers 
of  the  state;  and,  exercising  those  powers 
and  doing  the  work  of  the  state,  is  It  wholly 
unfair  to  rule  that  he  must  submit  to  the 
same  conditions  which  the  state  may  place 
upon  its  own  exercise  of  the  same  powers 
and  the  doing  of  the  same  work?  It  Is  un- 
necessary in  this  case  to  determine  this  ques- 
tion. We  simply  notice  the  arguments  which 
are  claimed  to  justify  a  difference  in  the 
rule  as  to  property  devoted  to  public  uses 
from  that  in  respect  to  property  used  solely 
for  purposes  of  private  gain,  and  which  only 
by  virtue  of  the  conditions  of  its  use  becomes 
such  as  the  public  have  an  Interest  in.  In 
reference  to  this  latter  class  of  cases,  which 
is  alone  the  subject  of  the  present  inquiry, 
it  must  be  .noticed  that  the  individual  Is  not 
doing  the  work  of  the  state.  He  is  not  using 
his  property  In  the  discharge  of  a  purely  pub- 
lic service.  He  acquires  from  the  state 
none  of  its  governmental  powers.  EUs  busi- 
ness In  all  matters  of  purchase  and  sale  is 
subject  to  the  ordinary  conditions  of  the  mar- 
ket and  the  freedom  of  contract" 
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CITY  OF  HICKORY  v.  SOUTHERN  RY. 

CO. 

(Supreme  Court  of  North  Carolina.    Dee  13, 

1904.) 

KMINBNT  DOICAIN— BAILBOAD  BIOHT  OV  WAT- 
PRESUMPTION  OV  TITLE— FAILUUB  TO  PBO- 
(CUSS    QRANT  —  DEEDS  —  TBU8TB— INOAFAOXTT 

OF  TBUSTEE— UliTBA  VIBES.    * 

1.  Laws  1854-55,  p.  264,  c.  228,  (  27,  gave  a 
railroad  power  to  purchase  lands  necessary  for 
its  purposes.  Section  29  provided  that  on  fail- 
ure to  agree  for  a  purchase  it  should  have  pow- 
er to  condemn  land,  and  to  hold  in  fee  siiaple 
lands  belonging  to  the  state  over  which  the 
road  should  pass  to  an  extent  not  exceeding  100 
feet,  and  that,  in  the  absence  of  any  contract 
as  to  lands,  it  should  be  presumed  that  the  land 
over  which  the  road  was  constructed,  together 
with  100  feet  on  each  side  thereof,  had  l>eeD 
granted  to  the  railroad,  unless  the  owner  should 
apply  for  an  assessment  of  the  value  of  the 
land  within  two  years  after  the  location  of  the 
road.  Held,  that  the  statute  did  not  give  to 
the  railroad  any  land  not  belonging  to  the 
state,  and  did  not  prescribe  any  fixed  width  for 
the  light  of  way,  which  might  vary  in  different 
localities,  but  it  contemplated  that  land  in  ex- 
cess of  lOO  feet  on  either  side  of  the  road  belong- 
ing Co  the  state,  and  all  land  belonging  to  pri- 
vate owners  not  freely  given,  should  be  ^d 
for  in  full. 

2.  Laws  1864-^,  p.  264,  c  228,  §  29,  gave  a 
railroad  the  same  powers  to  condemn  lands,  in 
the  event  that  necessary  lands  could  not  be  pur- 
chased from  the  owner,  as  were  granted  to  a 
former  railroad  by  its  act  of  incorporation,  and 
empowered  it  to  condemn  such  lands  in  the 
same  manner  and  to  the  same  extent,  and  un- 
der the  like  rules,  restrictions,  and  conditions, 
as  were  prescribed  by  the  charter  oi  that  rail- 
road. Laws  1836-37,  p.  247,  c.  47,  chartering 
the  railroad  referred  to,  provided  in  section  9 
(page  258)  that  the  railroad  should  have  a  right 
to  enter  upon  the  land  condemned  and  construct 
its  road,  after  payment  of  the  full  amount  of 
the  assessed  damages.     Held,  that  an  effort  to 

Surchase  the  land  should  be  made  before  con- 
emnation. 

8.  Under  Laws  1854r-55,  p.  264,  c.  228,  i  29, 
providing  that  in  the  absence  of  contract  in  re- 
lation to  land  through  which  a  certain  railroad 
may  pass  it  shall  be  presumed  that  the  land 
has  been  granted  bv  the  owner  to  the  company, 
unless  the  owner  shall  apply  for  an  assessment 
of  the  value  of  the  land  within  two  years  next 
after  the  road  has  been  **located,"  the  location 
of  the  railroad  is  Its  physical  location  by  the 
laying  of  its  track. 

4.  Under  Laws  1854-55,  p.  264,  c.  228,  |  29. 
raising  a  presumption  of  title  to  its  rikht  of 
way  in  a  railroad  unless  the  owner  should  ap- 
plv  for  an  assessment  of  the  value  of  the  lands 
within  two  years  after  the  location  of  the  road, 
the  burden  of  showing  when  the  road  was  locat- 
ed and  built  was  upon  the  railroad  claiming  title 
to  the  lands  by  virtue  of  the  statute. 

5.  Laws  1854-55,  p.  264^  c  228,  S  29,  pro- 
viding that  in  the  absence  of  any  contract  in  re- 
lation to  lands  through  which  a  railroad  may 
pass  it  shall  be  presumed  that  the  land  has  been 
granted  by  the  owner  to  the  company,  unless 
the  owner  shall  apply  for  an  assessment  of  the 
value  of  the  lands  within  two  years  next  after 
the  location  of  the  road,  has  no  application 
where  a  deed  is  executed  by  the  owner  of  the 
land  to  the  railroad  within  two  years  after  the 
building  of  the  road,  and  a  claim  under  the  deed 
is  inconsistent  with  a  claim  under  the  statute. 

6.  A  recital  in  a  deed  that  it  is  executed  and 
accepted  as  a  duplicate  of  a  former  deed  con- 
stitutes an  admission  of  the  execution  of  the 
former  deed. 
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7.  In  th%  absence  of  specific  provisions  In  Its 
charter  to  the  contrary,  the  power  of  making 
and  receiving  contracts  as  to  the  rieht  of  way 
belongs  to  the  president  of  a  railroad. 

8.  The  act  of  a  railroad  in  takinc  title  to 
land -in  trust  for  the  purpose  of  a  public  square 
around  the  depot,  for  the  common  use  of  both 
the  railroad  and  the  town,  is  not  ultra  Tires. 

9.  The  fact  that  a  railroad's  act  in  taking  ti- 
tle to  land  in  trust  for  a  public  square  is  ultra 
vires  is  immaterial  on  an  issue  as  to  the  bene- 
ficial ownership  of  the  land,  and  the  rights  of 
the  railroad  therein,  as  the  trust  would  not  be 
permitted  to  fail  for  want  of  a  trustee. 

10.  Where  a  railroad  acquired  land  by  virtue 
of  a  deed,  and  so  held  it  for  over  45  years,  it 
could  not  repudiate  the  deed,  and  rely  on  the 
presumption  of  a  grant  created  by  Laws  1854- 
56,  p.  264,  c.  228. 1  29,  in  case  a  railroad  failed 
to  acquire  a  deed  to  land  over  which  its  track 
was  laid,  and  the  owner  brought  no  proceedings 
for  an  assessment  of  damages. 

Appeal  from  Superior  Court,  Catawba 
County;   Neal,  Judge. 

Suit  for  an  injunction  by  tbe  city  of  Hick- 
ory against  the  Southern  Railway  Company. 
There  was  a  Judgment  of  nomralt,  and  plain- 
tiff appealed.    Reversed. 

The  suit  was  brought*  to  enjoin  defendant 
from  enlarging  its  depot  buildings  on  a 
square  of  ground  to  which  defendant  held 
title  by  virtue  of  a  deed  which  recited  that 
tbe  conveyance  was  ''for  the  purpose  of  a 
public  sgnare  around  the  depot  for  the  free 
and  common  use  of  both  railroad  and  tbe 
town  of  Hickory;  not  to  be  built  np  or  ex- 
clurfrely  occupied  by  any  one  to  the  exclu- 
sion of  the  public  as  a  free  common.  To 
have  and  to  hold  the  aforesaid  tract  or  lot 
of  land,  and  all  privileges  and  appurtenances 
thereto  belonging,  to  the  said  Western  N.  C. 
R.  R.  Co.,  in  trust  as  aforesaid,  tor  the  pub- 
lic uses  and  purposes  aforesaid."  The  West- 
ern North  Carolina  Railroad  Company, 
through  which  the  defendant  claims  by  8uc> 
cession,  was  originally  chartered  by  chapter 
228,  p.  264,  of  the  Laws  of  1854-^6,  of  which 
sections  27  and  29  are  essential  in  the  con- 
sideration of  this  case.    They  are  as  follows: 

"Sec.  27.  Be  it  further  enacted,  that  the 
said  company  may  purchase,  have  and  hold 
in  fee,  or  for  a  term  of  years,  any  lands, 
tenements  and  hereditaments,  which  may  be 
necessary  for  the  said  road,  or  the  appurte- 
nances thereof,  or  tor  the  erection  of  depos- 
itories, storehouses,  houses  for  the  officers, 
servants,  or  agents  of  the  company,  or  for 
workshops,  or  foundries  to  be  used  for  the 
said' company,  or  for  procuring  stone  or  other 
materials,  necessary  for  said  company,  in 
the  construction  or  repair  of  the  road,  or  for 
elfecting  transportation  thereon,  and  for  no 
other  purpose." 

"Sec.  29.  Be  it  further  enacted,  that  when 
any  lands  for  right  of  way  may  be  required 
by  said  company  f<^  tbe  purpose  of  construct- 
ing their  road,  or  for  any  of  the  uses  describ- 
ed infection  27  of  this  act,  and  for  the  want 
of  agreement  as  to  the  value  thereof,  or 
from  any  other  causes  the  same  cannot  be 
purchased  from  the  owner  or  owners,  the 
said  company  shall  have  the  same  powers 


to  condemn  all  such  lands  belonging  to  in- 
dividuals or  corporations  as  may  be  needed 
for  the  aforenamed  purposes,  as  were  grant- 
ed in  and  conferred  upon  the  North  Carolina 
Railroad  Company  by  their  act  of  incorpora- 
tion, and  shall  proceed  to  condemn  such  lands 
in  the  same  manner  and  to  the  same  extent 
under  the  like  rules,  restrictions  and  condi- 
tions as  are  prescribed  in  the  charter  afore- 
said, for  the  government  of  the  said  com- 
pany, and  the  said  company  shall  be  enti- 
tled to  hold  in  fee  simple  all  lands  belonging 
to  the  state,  over  and  through  which  the 
said  road  may  pass  to  an  extent  not  exceed- 
ing one  hundred  feet  on  either  side  of  said 
road;  and  in  the  absence  of  any  contract  or 
contracts  in  relation  to  lands  through  which 
said  road  may  pass,  it  shall  be  presumed  that 
the  land  over  which  said  road  may  be  con- 
structed, together  with  one  hundred  feet  on 
each  Bide  thereof,  has  been  granted  by  the 
owner  or  owners  to  the  company,  and  the 
said  company  shall  have  good  right  and  title 
thereto,  and  shall  have,  hold  and  enjoy  the 
same  so  long  as  it  shall  be  used  for  the  pur- 
poses of  said  road  and  no  longer,  unless  the 
owner  or  owners  shall  apply  for  an  assess- 
ment of  the  value  of  said  lands  as  hereinto* 
fore  directed,  within  two  years  next  after 
that  part  of  said  road  has  been  located;  and 
in  case  the  owner  or  owners  shall  not  apply 
within  two  years  from  the  time  aforesaid, 
he,  she  or  they  shall  be  forever  barred  from 
recovering  the. same  or  having  an  assessment 
or  compensation  therefor:  provided,  that 
nothing  herein  contained  shall  affect  the 
rights  of  Infants,  feme  coverts,  persons  non 
compos,  or  beyond  seas,  until  two  years  aft- 
er the  removal  of  their  respective  disabili- 
ties, and  the  same  and  all  the  estate  afore- 
said, shall  be  exempt  from  taxation  imtil 
the  dividends  of  profits  of  said  company  shall 
exceed  six  per  centum  per  annum." 

The  North  Carolina  Railroad  Company, 
referred  to  in  the  above  sections,  was  char- 
tered nnder  the  name  of  the  "North  Carolina 
Central  Railroad ,  Company"  by  chapter  47, 
p.  247,  of  the  Laws  of  1836-37,  reprinted  in 
the  Revised  Statutes  at  page  405.  Sec^on 
9  (page  253)  of  said  act  is  alone  essential  in 
the  consideration  of  this  case.  It  is  as  fol- 
lows: 

"Sec.  9.  Be  it  further  enacted,  that  If  the 
president  and  directors  cannot  agree  with 
the  owner  of  land  through  which  it  may  be 
necessary  to  make  the  said  railroad,  as  to 
the  terms*  upon  which  the  said  railroad  shall 
be  opened  through  tbe  same,  then  it  shall  be 
lawful  for  the  said  president  and  directors  to 
file  their  petition  in  the  court  of  pleas  and 
quarter  sessions  of  the  county  wherein  the 
land  lies,  under  the  same  rules  and  regula- 
tions as  are  now  prescribed  by  law  in  laying 
off  public  roads;  and  upon  the  filing  of  said 
petition,  the  same  proceedings  shall  be  had 
as  in  cases  of  public  roads;  and  when  the 
Jury  shall  have  assessed  the  damages  to  be 
paid  to  the  owners  of  the  land  through  which 
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the  same  shall  he  laid  off,  then  It  shall  be 
lawful  for  the  said  president  and  directors* 
upon  payment  to  the  owner  or  owners  of  said 
land,  his,  her  or  their  guardian,  as  the  case 
may  he,  or  intq  the  office  of  the  clerk  of  the 
court  of  pleas  and  quarter  sessions  of  the 
county  wherein  the  land  lies,  tbe  sum  or 
sums  so  assessed,  to  enter  upon  the  land  laid 
off,  and  construct  the  road  thereon;  to  make 
all  necessary  excavations  and  embankments, 
and  all  other  structures  necessary  to  the  con- 
struction and  preservation  of  said  road; 
and  to  hold  the  said  land  to  their  use  and 
benefit  during  their  corporate  existence;  and 
in  all  things  to  have  the  same  power  and  au- 
thority over  said  land  so  laid  off,  during 
their  existence  as  a  corporation,  as  though 
they  owned  the  fee-simple  therein:  provid- 
ed: that  nothing  in  this  act  contained  shall 
be  so  construed  as  to  give  power  to  said  com- 
pany to  lay  off  said  road  through  the  yard, 
garden  or  burial  ground  attached,  or  appur- 
tenant to  the  dwelling  house  on  any  planta- 
tion through  which  it  may  be  deemed  neces- 
sary to  lay  off  said  road,  without  the  consent 
of  the  owner  thereof.*' 

Section  11  gives  the  company  the  right  to 
purchase  lands  not  exceeding  10  acres  in  any 
one  tract  Section  27  confers  the  right  to 
condemn  "such  quantity  of  ground,  not  ex- 
ceeding one  acre  at  any  one  place,  as  may 
be  necessary  for  a  toll  house,"  etc.,  prescrib- 
ing much  the  same  method  of  condemnation 
as  section  0.  Tbese  are  evidently  the  sec- 
tions referred  to  in  the  charter  of  the  West- 
ern North  Carolina  Railroad  Company,  and 
must  be  taken  as  an  jessential  part  thereof. 

E.  B.  Gline,  T.  M.  Hufham,  and  Self  & 
Whitener,  for  appellant  S.  J.  Ervin  and  A. 
B.  Andrews,  Jr.,  for  appellee. 

DOUGLrAS,  J.  (after  stating  the  case).  It 
is  important  that  we  should  in  the  beginning 
ascertain  the  relief  sought  in  this  action.  It 
Is  thus  stated  in  the  prayer  of  the  complaint: 
*'Tbat  the  defendant,  its  agents,  officers,  em- 
ployes, servants,  representatives,  and  any 
pei:son  or  persons  acting  by  or  under  any  con- 
tract or  agreement  with  it,  be  perpetually 
etijoined  from  erecting  and  building  a  plat- 
form and  any  other  structure  whatsoever  or 
any  part  thereof  within  that  boundary  of 
land  in  the  city  of  Hickory,  Catawba  county, 
North  Carolina,  referred  to  and  described  in 
Exhibit  A,  which  is  a  part  of  this  complaint." 
No  other  specific  relief  is  demanded  beyond 
the  costs  of  the  action.  In  our  opinion,  the 
plaintiff  was  entitled  thereto,  irrespective  of 
any  question  of  nuisance,  upon  which  we  do 
not  care  to  intimnte  an  opinion.  If  that  ques- 
tion Is  to  be  decided  by  this  court,  it  can  be 
more  clearly  presented  free  from  any  com- 
plications as  to  title  to  land. 

The  vital  defect  in  the  defendant's  case  is 
the  assumption  that  its  charter  gives  it  a 
right  of  way  including  100  feet  of  land  on 
eacb  side  of  its  track.    The  charter  does  not 


and  could  not  give  any  land  whatever 
cept  such  as  belongs  to  the  state.  All  that 
it  does,  or  pretends  to  do.  is  to  give  to  the 
company  the  right  to  acquire  by  purchase 
or  condemnation  such  lands  as  may  be  neces- 
sary for  its  essential  purposes.  1%  does  not 
prescribe  any  fixed  width  for  its  ^  right  of 
way,  for  the  evident  reasons  that  the  company 
might  need  more  land  at  one  place  than  an- 
other; and  that,  where  the  land  was  valu- 
able, the  company  would  not  care  to  pay  for 
more  than  it  actually  needed.  The  charter 
gives  to  the  company  "in  fee  simple  all  lands 
belonging  to  the  state  over  and  through 
which  the  road  may  pass  to  an  extent  not  ex- 
ceeding one  hundred  feet  on  either  side  of 
said  road."  Beyond  this  it  Is  evident  tbat 
its  charter  contemplates  that  all  lands  tak- 
en, but  not  freely  given,  shall  be  paid  for 
in  full,  and  that  an  effort  to  purchase  shall 
be  made  before  condemnation.  It  expressly 
provides  in  section  29  that,  when  the  neces- 
sary lands  "cannot  be  purchased  from  the 
owner  or  owners,  the  said  company  shall 
have  the  same  powers  to  condemn  all  such 
lands  belonging  to  individuals  or  corpora- 
tions as  may  be  needed  for  tbe  aforemention- 
ed purposes  as  were  granted  to  and  conferred 
upon  the  North  Carolina  Railroad  Company 
by  their  act  of  incorporation,  and  shall  pro- 
ceed to  condemn  such  lands  in  the  same 
manner  and  to  the  same  extent  under  the 
like  rules,  restrictions,  and  conditions  a#  are 
prescribed  in  the  charter  aforesaid."  The 
charter  of  the  North  Carolina  Railroad  Com- 
pany gives  it  right  of  entry  upon  the  lands  so 
condemned  only  after  payment  to  the  own'er 
of  the  land  or  into  the  office  of  the  clerk  of 
the  court  of  the  full  amount  of  the  assessed 
damages. 

It  is  true,  the  charter  of  the  Western  North 
Carolina  Railroad  Company  provides  that: 
"In  the  absence  of  any  contract  or  contracts 
in  relation  to  lands  through  which  said  road 
may  pass,  It  shall  be  presumed  that  the  land 
over  which  said  road  may  be  constructed, 
together  with  one  hundred  feet  on  eacb  side 
thereof,  has  been  granted  by  the  owner  or 
owners  to  the  company,  and  the  said  com- 
pany shall  have  good  right  and  title  thereto, 
and  shall  have,  hold  and  enjoy  the  same  so 
long  as  it  shall  be  used  for  the  purposes  of 
said  road  and  no  longer,  unless  the  owner  or 
owners  shall  apply  for  an  assessment  of  the 
value  of  said  lands  as  hereiutofore  directed, 
within  two  years  next  after  that  part  of 
said  road  has  been  located,"  etc.  This  cre- 
ates the  presumption  of  a  grant,  founded  up- 
on the  idea  that  the  continued  failure  of  the 
owner  for  two  years  after  the  building  of  the 
road  to  bring  an  action  for  damages  would 
indicate  that  he  had  sold  or  voluntarily  do- 
nated the  land  to  the  company.  We  think 
his  honor  properly  construed  the  word-'ioca- 
tion"  as  meaning  the  physical  location  of  the 
road — that  Is,  the  laying  of  its  track — and 
this  construction  does  not  seem  to  be  doubt- 
ed by  counsel.    Any  other  would  lead  to  the 
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most  absiaM  results.  We  know  that  many 
roads  are  snrveyed  and  located  that  are 
never  built,  or  built  long  years  tliereafter. 
To  say  that  a  ralfroad  company  can,  by  a 
mere  abstract  location  of  its  route,  without 
building  its  road,  come  25  or  30  years  there- 
after and  take  private  property,  without 
the  pretense  of  compensation,  under  an  ir- 
rebuttable presumption  resting  merely  on  a 
row  of  rotten  stakes,  would  be  too  great  a 
strain  upon' judicial  construction.  However, 
this  is  not  contended  for  by  the  defendant 
It  is  admitted  that  the  original  deed  was  dat- 
ed May  26,  1859,  and  that  the  said  line  of 
railway  was  constructed  and  said  depot 
erected  during  the  same  year,  but  during 
what  month  does  not  appear.  If  this  were 
material,  the  burden  of  showing  when  the 
road  was  built  would  rest  upon  the  defend- 
ant, as  the  fact  would  necessarily  be  with- 
in its  peculiar  knowledge.  But  it  is  not  ma- 
terial, as  it  is  evident  that  the  deed  was,  in 
any  event,  executed  within  two  years  after 
the  building  of  the  road,  which  prevents  the 
{resumption  from  ever  arising  under  the  ex- 
press terms  of  the  statute.  The  word  "un- 
less,** used  in  the  act,  is  thus  defined  by 
Webster;  "Unless.  Upon  any  less  condition 
than  (the  fact  or  thing  stated  in  the  sentence 
or  clause  which  follows);  if  not;  supposing 
that  not;  if  it  be  not;  were  it  not  that** 
The  Century  Dictionary  defines  the  same 
word  as  follows,  omitting  some  secondary 
meanings:  "If  It  be  not  that;  if  it  be  not 
the  case  that*'  etc.  These  definitions  clear- 
ly indicate  a  negative  condition  precedent 
as  much  so  as  the  condition  in'  a  mortgage 
that  "unless**  the  money  is  paid,  or  "if  it 
be  not"  paid  by  a  certain  day,  the  land  may 
be  sold.  If  the  money  is  paid  on  or  before 
the  day  limited,  the  mortgagor  Is  in  no  de- 
fault whatever,  and  the  power  of  sale  never 
arises.  The  defendant  has  placed  itself  in 
the  peculiar  position  of  claiming  both  under 
the  deed  and  under  the  presumption.  We 
have  seen  that  if  there  is  a  deed,  there  can 
be  no  presumption.  These  are  not  Incon- 
sistent defenses,  but  are  inconsistent  claims 
of  right  under  which  it  seeks  to  maintain 
its  easement  It  is  admitted  that  the  fee 
to  the  land  was  in  Robinson,^  and.  If  It  did 
not  pass  out  of  him  by  virtue  of  the  deed, 
it  must  still  remain  in  him  or  his  heirs. 
It  appears  that  the  original  deed  was  lost 
and  that  the  deed  of  March  10,  1880,  was  ex- 
ecuted and  accepted  as  a  "duplicate"  there- 
of. This  Is  expressly  stated  In  the  duplicate 
deed  which  was  accepted  by  the  defendant 
and  filed  for  registration  on  April  17,  1880. 
This  is,  of  course,  an  admission  of  the  ex- 
ecution of  the  original  deed. 

The  defendant  contends  that  (quoting 
from  defendant's  brief)  "it  was  not  in  the 
power  of  the  president  of  the  road  to  part 
with  the  title  which  the  road  had  acquired 
to  the  land  under  the  first  deed.'*  It  does 
not  appear  that  he  did  so.  The  first  deed  Is 
not  In  the  record.    On  the  contrary,  it  was 


admitted  by  the  grantee  to  have  been  lost 
or  destroyed,  and  a  duplicate  deed  accepted 
in  lieu  thereof.  Both  the  defendant  and  the 
original  grantee  were  corporations — ^artificial 
persons,  who  were  utterly  incapable  of  any 
action  whatever  except  through  agents.  The 
law  evidently  contemplates  that  a  railroad 
company  shall  have  an  agent  to  make  and 
receive  contracts  as  to  the  right  of  way, 
^nd,  in  the  absence  of  specific  provisions  to 
the  contrary,  it  seems  to  us  that  those  powers 
would  come  peculiarly  within  the  duties  of 
the  president  the  ofScial  head  and  general 
representative  of  the  company. 

The  defendant  also  contends  that  the  orig- 
inal grantee  acted  ultra  vires  in  consenting 
to  act  as  trustee.  We  do  not  think  so,  as  it 
took  the  legal  title  In  trust  for  itself  as  well 
as  the  public.  It  was  not  a  naked  trust, 
but  one  coupled  with  a  beneficial  interest 
that  was^in  furtherance  of  its  essential  pur- 
poses. But  if  it  were  otherwise,  it  would 
not  help  the  defendant  as  no  trust  is  per- 
mitted to  fail  merely  for  want  of  a  trustee. 
This  is  common  learning. 

The  record  states  that  "the  defendant  in 
open  court  agreed  that  it  did  not  claim  any 
part  of  the  land  described  In  the  deed  and 
the  plats  except  the  main  track  and  100  feet 
on  each  side  from  the  center  of  the  track, 
and  that  it  stood  ready  to  have  it  so  decreed 
by  the  order  of  the  court'*  It  is  difficult  to 
discover  what  this  means,  unless  it  is  an  at- 
tempt to  repudiate  the  deed  under  which 
the  land  was  acquired,  and,  after  thus  hold- 
ing it  for  over  45  years,  create  nunc  pro  tunc 
a  presumption  of  a  grant  which  by  the  ex- 
press provisions  of  the  statute  can  never 
arise  in  the  face  of  a  contract  This  cannot 
be  permitted. 

We  have  cited  no  authorities,  because  the 
decision  of  the  case  depends  upon  the  plain 
wording  of  the  statute  and  of  the  deed. 
The  defendant  has  nothing  more  than  be- 
longed to  the  original  company,  which,  ac- 
quiring the  land  under  a  deed  the  mere 
existence  of  which  prevented  the  presump- 
tion, holds  in  accordance  with  the  terms  of 
the  deed,  which  is  its  only  muniment  of  title. 
(Consequently,  there  was  error  in  the  intima- 
tion of  the  court  below.  As  the  facts  are 
now  presented  to  us,  a  permanent  injunc- 
tion should  have  been  granted  in  accordance 
with  the  prayer  of  the  plaintiff. 

Error. 

(1S7  N.  C.  302) 
SATTBRTHWAITB  v.  GOODYEAR  et  al. 

(Supreme  Court  of  North  Carolina.     Dec.  17, 

1904.) 

BBOK£Ba—<}ORTBACTS—UlfITATIONS-VmfS— AC- 
TIONS—4EPABATB  CAUSES—APPEAL 
—NEW  TRIAL— COSTS. 

1.  Where  a  vendor  of  land  empowered  a  bro- 
ker to  sell  the  same  at  a  certain  price,  provided 
the  matter  was  closed  up  within  30  days,  the 
time  80  limited  began  to  run  from  the  date  of 
mailing  the  letter  containing  such  authority,  and 
not  from  the  date  it  was  received  by  the  broker. 
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2.  The  jury  being  required  to  respond  to  is- 
Bues,  and  not  being  entitled  to  render  a  general 
verdict,  requests  to  charge,  concluding  with  the 
words  ^plaintiff  cannot  recover/'  were  defective. 

8.  Where  an  action  was  brought  by  a  broker 
to  recover  charges  for  collecting  rents,  and  also 
for  commissions  on  the  sale  of  property,  and 
there  was  no  exception  to  the  verdict  in  plain- 
tiff's favor  on  the  rent  issue,  a  new  trial  after 
reversal  on  appeal  would  be  confined  to  plain- 
tiffs right  to  recover  commissions. 

4.  Where  a  verdict  in  favor  of  plaintiff  on 
two  causes  of  action  was  contested  on  appeal 
as  to  one  only,  and  judgment  was  reversea,  the 
costs  on  a  partial  new  trial  would  be  in  the 
discretion  of  the  court,  as  provided  by  Code,  I 
527  (2). 

Appeal  from  Superior  Oonrt,  Haywood 
County;    B.  B.  Jones,  Judge. 

Action  by  S.  O.  Satterthwaite  against 
Charles  Goodyear  and  others.  From  a  Judg- 
ment in  fayor  of  plaintiff,  defendants  ap- 
peal.   Reversed. 

H.  R.  Ferguson,  for  appellants.  Shepherd 
&  Shepherd,  for  appellee. 


CLARK,  C.  J.  On  March  20,  1901,  the 
plaintiff,  a  real  estate  agent  in  Waynesyille, 
N.  C,  who  had  been  collecting  rents  on  the 
realty  of  the  Goodyear  estate  in  and  near 
that  town,  and  had  sold  some  of  it,  wrote 
to  Waltet  Goodyear,  in  New  York  Oity,  one 
of  the  defendants^  and  in  the  course  of  his 
letter  he  said:  '*!  am  trying  to  negotiate 
a  deal  for  farm  and  Richland  Park,  Includ- 
ing cottage.  I  made  an  offer  of  $19,000  for 
the  entire  property,  $0,000  cash,  balance  in 
one  and  two  years  at  6%,  or  farm  $9,000 
and  the  other  910»000  same  terms.  •  •  ^ 
Kindly  let  me  know  if  I  can  make  a  conces- 
sion of  $500  on  each  property,  if  it  is  neces- 
sary to  make  the  deal."  To  this  Charles 
Goodyear,  the  other  defendant,  replied  March 
26,  1901:  ^'Replying  to  yours  of  20th  would 
say  we  would  be  willing  to  accept  the  price 
mentioned  for  the  farm  and  the  Richland 
Pari£  property,  provided  the  matter  could 
be  closed  ap  within  80  days,  as  I  have  good 
use  now  for  Just  about  this  amount  of  mon- 
ey. I  understand  your  proposition  to  be 
$8,500  for  the  farm  and  $9,500  for  the  Rich- 
land Park  property,  $6^000  cash,  and  bal- 
ance In  equal  payments  at  one  and  two 
years  at  6%."  Charles  Goodyear  was  sole 
executor  of  his  father,  by  whose  will  Rich- 
land Park  was  devised  to  the  widow.  While 
the  plaintiff  was  collector  of  rents  from  and 
manager  of  the  property,  the  above  letter 
of  20th  March  shows  that  he  did  not  have 
authority  to  sell  this  property  for  less  than 
$10,000,  for  the  letter  was  either  an  offer 
or  an  application  for  authority  to  sell  the 
realty  named  at  prices  therein  stated,  the 
Richland  Park  property  being  put  at  $9,500. 
The  reply  of  26th  March,  whether  it  be  an 
acceptance  of  an  offer  or  a  power  of  attor- 
ney, was  restricted  to  prices  therein  named, 
and  was  limited  to  80  days.    The  plaintiff 


did  not  report  the  name  of  the  person  with 
whom  he  was  negotiating,  and  he  made  no 
sale  at  any  price.  On  April  22, 1901,  Oharles 
Goodyear  telegraphed  to  the  plaintiff,  "Can 
you  carry  out  your  proposition  of  20th 
March?'  to  which  the  plaintiff  replied, 
"Prospective  purchaser  now  In  New  York; 
am  trying  for  $10,000."  On  AprU  28,  1901, 
Charles  Goodyear,  as  executor,  or  as  agent 
for  his  mother,  or  both  (It  Is  Immaterial), 
sold  the  Richland  Park  for  $8,000  to  Jones, 
who  was  the  party  with  whom  the  plain- 
tiff had  been  negotiating.  The  plaintiff 
brings  this  action  against  Walter  Goodyear, 
Charles  Goodyear  individually,  and  Charles 
Goodyear,  executor,  in  part  to  recover  $400, 
being  5  per  cent  commissions  on  the  sale 
of  the  Richland  Park,  made  by  Charles 
Goodyear.  The  contract  Is  set  out  In  the 
letters  of  20th  March  offerhig  to  sell  Rich- 
land Park  at  $9,500,  and  the  reply  accepting 
that  offer  "provided  the  matter  was  closed 
up  within  30  days."  The  plaintiff  contends 
that  the  80  days  should  be  counted  from  the 
receipt  by  him  of  the  letter  on  28th  March. 
But,  whether  Charlies  Groodyear's  reply  was 
an  acceptance  or  a  power  of  attorney,  It 
bound  him  from  the  date  of  mailing  the 
same  (9  Cyc.  295;  Adams  v.  Lindsay,  1  B. 
&  Aid.  68;  Benjamin  on  Sales,  S  44),  and 
necessarily  bound  him  only  for  the  80  days 
he  therein  specified.  B[ad  he  refused  alto- 
gether, and  a  prior  authority  to  sell  had  been 
shown,  of  course  a  revocation  of  such  au- 
thority would  not  deprive  the  agent  of  his 
commissions  on  a  sale  made  before  a  valid 
revocation  reached  him.  But  this  is  not  that 
case. 

It  Was  error  to  refuse  the  defendant's  sev- 
enth prayer — ^that,  as  the  plaintiff  allowed  30 
days  to  elapse  without  making  any  sale,  the 
jury  should  answer  the  first  issue  "Nothing.** 
The  court  should  also  have  given  the  eighth 
prayer — ^that  there  was  no  evidence  that 
either  of  the  defendants  conspired  with  the 
purchaser  to  defeat  the  plaintiff  of  his  com- 
missions. The  other  six  prayers  were  de- 
fective in  that  each  concludes  '^plaintiff  can. 
not  recover,"  which  this  court  has  so  often 
held  to  be  properly  refused  under  the  pres- 
ent system,  under  which  there  Is  no  general 
verdict  **that  the  plaintiff  recover,"  ^nt  the 
jury  respond  to  Issues.  Witsell  v.  Railroad, 
120  N.  C.  557,  27  S.  B.  125. 

There  is  no  exception  as  to  the  verdict 
upon  the  second  Issue  as  to  charges  for  col- 
lecting rents,  and  hence  the  new  trial  will 
be  restricted  to  the  first  issue.  Benton  v. 
OoUins,  125  N.  0.  83,  34  S.  E.  242,  47  L.  R. 
A.  38,  and  cases  cited.  But  as  this  Issue 
alone  was  contested  on  appeal,  and  the  costs 
on  a  partial  new  trial  are  in  the  discretion 
of  the  court  (Code,  i  527  [2]),  the  costs  of 
the  appeal  will  be  taxed  against  the  appel- 
lee. 

Brror. 


N.CJ 


COWARD  V.  JACKSON  COUNTY  COM'Ba 


207 


(137  N.  C.  299) 

COWABD  T.  JACKSON  COUNTY  COfiTRS. 

(Supreme  Court  of  North  Carolina.     Dec.  17, 

1904.) 

COUNTIS8— CBDflNAL  PBOSEOT7TION8— WITIVBSB^ 

B8  —  FEES  —  EXTENT   OF   LIABILITT-H3TAT- 

UTES—CONSTBUCTION— TEN  DEB— COSTS. 

1.  Code,  S  739,  provides  that,  if  a  nolle  prose- 
qui be  entered  or  judgment  be  arrested  in  a 
criminal  prosecution,  the  county  shall  pay  wit- 
nesses ooe-half  their  lawful  fees,  except  in  cap- 
ital felonies,  and  in  prosecutions  for  forgery, 
perjury,  ana  conspiracy,  when  they  shall  re- 
ceive full  fees.  Held^  that  where  a  nolle  prose- 
qui was  entered  on  an  indictment  for  homicide, 
as  to  murder  in  the  first  degree,  the  trial  there- 
by became  one  for  murder  in  the  second  degree 
only,  and  hence  the  state's  witnesses  subsequent- 
ly subpoenaed  for  the  trial  of  that  offense  were 
not  entitled  to  fuU  fees. 

2.  Code,  I  3756,  fixing  the  per  diem  and  mile- 
age of  witnesses,  provides  that  witnesses  at- 
tending out  of  their  own  county  shall  receive 
five  cents  mileage,  and  those  attending  within 
the  county  a  rate  to  be  fixed  by  the  county  com- 
missioners, not  to  exceed  five  cents  a  mile ;  and 
section  739  declares  that  if  there  be  no  prose- 
cutor In  a  criminal  action,  and  the  defendant 
shall  be  acquitted  or  convicted,  and  unable  to 
pay  costs,  or  a  nolle  prosequi  be  entered,  or 
judgment  be  arrested,  the  county  shall  pay  wit- 
nesses one-half  of  their  lawful  fees,  except  in 
capital  felonies  and  In  certain  other  prosecu- 
tions. Heldf  that  where  a  nolle  prosequi  was 
entered  in  a  prosecution  for  homicide,  as  to 
murder  in  the  first  degree,  the  fact  that  a  state's 
witness  attended  the  subsequent  prosecution  for 
murder  In  the  second  degree  from  without  the 
county  did  not  entitle  him  to  recover  full  fees. 

3.  Though  a  state's  witness  in  a  criminal  case 
was  only  entitled  to  recover  half  fees  from  the 
county,  as  provided  by  Code,  §  739,  he  was  en- 
titled to  repayment  in  full  of  the  amount  paid 
to  the  clerk  for  proving  his  ticket. 

4.  Where,  in  a  proceeding  to  recover  witness- 
es' fees  from  a  county,  defendant  made  tender 
on  demand,  and  paid  into  court  the  full  amount 
of  one-half  of  the  witness  tickets  held  by  plain- 
tilf,  which  was  the  amount  plaintiff  was  en- 
titled to  recover,  defendant  was  not  liable  for 

costs. 

* 

Appeal  from  Superior  Court,  Jackson  Conn- 
ty;   Ferguson,  Judge. 

Action  by  O.  B.  Coward  against  the  com- 
missioners of  Jackson  county.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendants  ap- 
peal.   Reversed. 

Coleman  C.  Cowan,  for  appellanta  Walter 
B.  Moore,  for  appellee. 

CLARK,  O.  J.  The  question  presented  Is 
the  liability  of  the  county  of  Jackson  for 
costs  of  state's  witnesses  in  State  ▼.  Long, 
who  was  indicted  in  that  county  for  mur- 
der, but  whose  cause  was  removed  to  the 
superior  court  of  Macon  county.  After  the 
removal  to  the  latter  court,  a  nolle  prosequi 
was  entered  as  to  murder  in  the  first  degree^ 
and  the  witnesses  were  subpoenaed  to  the 
next  term,  at  which  the  prisoner  was  tried 
for  murder  in  the  second  degree,  and  con- 
victed of  manslaughter.  The  witnesses  for 
the  state  were  entitled  to  their  mileage  and 
fees  in  full  so  long  as  attending  court  as 
witnesses  upon  the  capital  charge,  including 
the  term  at  which  the  noL  pros,  was  entered. 


Thib  was  not  contested,  and  those  costs  liave 
been  paid  in  full. 

The  plaintifiF  is  assignee  of  the  state's  wit- 
nesses Fowler  and  Fengate  aa  ta  their  wit- 
ness tickets  for 'that  part  of  their  attend- 
ance which  was  at  the  terms  subsequent  to 
that  at  which  the  nol.  pros,  as  to  the  cap- 
ital charge  was  entered,  and  he  claims  full 
fees.  But  the  attendance  at  those  terms  was 
to  prove  a  noncapital  charge,  and  by  sec- 
tion 739  of  the  Code  it  is  provided  that  "if 
there  be  no  prosecutor  in  a  criminal  action, 
and  the  defendant  shall  be  acquitted  or  con- 
victed and  unable  to  pay  the  costs  or  a  nolle 
prosequi  be  entered  or  judgment  arrested, 
the  county  shall  pay  the  clerks,  sheriffs,  con- 
stables. Justices  and  witnesses  one  half  their 
lawful  fees,  except  in  capital  felonies  and 
in  prosecutions  for  forgery,  perjury  and  con- 
spiracy, when  they  shall  receive  full  fees." 
In  State  v.  Hunt,  128  N.  C.  684,  88  S.  B.  473, 
it  is  held  that  the  solicitor  may  enter  a  nol. 
pros,  as  to  the  charge  of  murder  in  the  first 
degree,  and  that  thereafter  it  is  only  a  trial 
for  murder  in  the  second  degree,  entitiing 
the  prisoner  only  to  four  peremptory  chal- 
lenges. And  it  is  added  (page  686,  128  N.  C, 
page  474,  88  S.  B.)  that  thereafter  the  county 
will  be  saved  the  higher  expense  attendant 
upon  attendance  of  witnesses  for  the  trial  of 
the  higher  offense. 

The  plaintiff  contends  that  at  all  events 
he  is  entitied  to  recover  full  pay  for  witness 
Fengate,  because  he  attended  court  out  of 
his  county.  Code,  S  8766,  fixing  the  per  diem 
and  mileage  of  witnesses,  makes  this  dis- 
crimination between  witnesses:  That  those 
attending  out  of  their  own  county  shall  re- 
ceive 6  cents  mileage,  and  those  attending 
within  the  county  "a  rate  to  be  fixed  by  the 
county  commissioners,  not  to  exceed  5  cents 
per  mile."  But  payment  of  both  alike,  and 
all  other  costs,  must  be  made  by  the  county 
in  the  manner  provided  by  section  739,  above 
set  out,  in  cases  in  which  the  costs  shall 
fall  upon  the  county,  as  therein  specified. 
The  true  construction  of  Code,  I  8758  (reg- 
ulating fees  of  witnesses),  section  8789  (reg- 
ulating fees  of  clerks),  and  section  3762  (reg- 
ulating fees  of  sheriffs),  is  had  by  reading  as 
a  proviso  at  the  end  of  each  of  them  Section 
739.  It  may  be  noted  that  the  court  failed 
to  find  that  the  defendant  Long  was  con- 
victed and  unable  to  pay  the  costs,  which 
finding  was  probably  necessary,  under  sec- 
tion 789,  to  recover  against  the  county  at  all. 
But  there  is  no  exception  on  this  point,  and 
we  presume  that  such  finding  was  in  fact 
made. 

The  second  exception,  that  the  court  al- 
lowed repayment  in  full  of  10  cents  paid  by 
the  witness  to  the  clerk  for  proving  his  tick- 
et, cannot  be  sustained.  This  was  no  part  of 
the  costs  of  the  case  proper,  but  a  necessary 
disbursement  of  the  witness  to  procure  proof 
of  his  attendance,  and  he  or  his  assignee  is 
entitied  to  have  it  back  in  full.  If  the  coun- 
ty paid  back  only  half  of  that  sum,  it  would 
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De  keeping  half  the  money  the  wltaess  him- 
self has  paid. 

The  defendant,  having  made  tender  upon 
demand,  and  paid  into  court  the  full  amount 
of  one-half  the  witness  tfckets  held  by  the 
plaintiff,  should  not  have*  been  taxed  with 
the  costs.  Pollock  v.  Warwick,  104  N.  C. 
G38,  10  S.  E.  699;  Smith  t.  B.  &  U  Ass'n, 
119  N.  C.  256,  26  S.  E.  41. 

E^ror. 


(137  N.  C.  278) 

GENERAL  FIRE  EXTINGUISHER  CO.  ▼. 
CAROLINA  &  N.  W.  RY.   CO. 

(Supreme  Court  of  North  Carolina.     Dec.  17, 

1004.) 

CABBIERS  OF  GOODS— NEGLIGENCE— PBOXIKATB 

CAUSE. 

1.  Thougfh  a  carrier  of  goods  was  negligent  in 
failing  to  forward  goods  shipped,  it  is  not  liable 
for  the  loss  of  the  goods  by  fire,  where  it  was 
not  negligent  with  respect  to  the  fire,  in  the 
absence  of  evidence  that  the  negligence  in  fail- 
ure to  forward  the  goods  was  the  proximate 
cause  of  the  loss. 

Appeal  from  Superior  Court,  McKlnley 
County;   W.  R.  Allen,  Judge. 

Action  by  the  General  Fire  Extinguisher 
Company  against  the  Carolina  &  Northwest- 
ern Railway  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.     Reversed. 

Plaintiff  on  March  12,  1902,  delivered  jbo 
the  Seaboard  Air  Line  Railway  Company  at 
Charlotte  a  car  load  of  Iron  piping  to  be  de- 
livered to  the  Rhods  Manufacturing  Com- 
pany at  Granite  Falls,  N.  C.  The  Seaboard 
Air  Line  Railway  Company  Issued  therefor 
its  bill  of  lading,  '^Released,"  contracting  to 
deliver  It  to  the  consignee  or  to  Its  connect- 
ing line  at  Llncolnton,  N.  C,  to  be  carried  to 
its  destination.  The  Jury,  in  response  to  an 
Issue  submitted,  found  that  the  Seaboard  Air 
Line  Railway  Company  delivered  the  piping 
to  the  defendant  company  at  Llncolnton,  be- 
ing the  connecting  line  between  said  point 
and  Granite  Falls,  on  March  15th,  being  Sat- 
urday. About  one  half  of  the  piping  was  car- 
ried to  Its  destination  by  defendant'  The 
remaining  half,  while  in  the  defendant's  pos- 
session awaiting  shipment,  was  destroyed  by 
fire  communicated  to  the  car  by  the  defend- 
ant's warehouse,  which  was  burned  on  the 
morning  of  March  18th.  'the  delay  in  .for- 
warding the  whole  of  the  piping  on  the  day 
of  its  delivery,  or  Monday  following,  was 
caused  by  the  failure  of  defendant  to  have 
sufficient  cars  for  that  purpose^  The  defend- 
ant was  at  that  time  a  narrow-gauge  road. 
The  car  containing  the  piping  was  on  the 
track  of  the  Seaboard  Air  Line  Railway  Com- 
pany near  the  warehouse  of  defendant  It 
was  in  evidence  that  the  warehouse  was 
burned  about  1  o'clock  on  the  morning  of  the 
18th  of  March.  There  was  no  evidence  as 
to  how  the  fire  originated.  It  was  in  evi- 
dence that  when  the  fire  was  discovered,  the 
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warehouse  was  enveloped  in  flames.  No 
night  watchman  was  kept  at  the  depot  The 
defendant  kept  tubs  and  barrels  filled  with 
water  at  the  depot  The  people  of  Lincoln- 
ton  had  no  provision  for  **flghting  fire" — de- 
pended on  buckets  of  water.  The  Jury,  hav- 
ing found  that  the  piping  was  delivered  to 
defendant  company,  responded  aCDrmatively 
to  the  second  issue:  **Was  the  destruction  of 
that  part  of  the  shipment  of  pipe  by  fire 
caused'  by  the  negligence  of  the  defendant  as 
alleged  in  the  complaint?"  The  defendant  in 
apt  time  requested  the  court  in  writing,  to 
Instruct  the  Jury:  "That  if  the  Jury  find  as  a 
fact,  from  the  evidence,  that  part  of  the  pipe 
was  destroyed  by  fire  without  any  fault  on 
the  part  of  the  defendant  and  that  it  pro- 
vided such  appliances  and  equipments  for 
protecting  the  property  in  its  control  and 
possession  from  fire  as  were  ordinarily  in 
common  use  in  the  town  of  Llncolnton,  and 
exercised  such  care  over  the  same  as  an  or- 
dinarily prudent  person  would  have  done 
under  similar  circumstances,  then  the  Jury 
should  answer  the  second  issue  'No.'"  The 
court  declined  to  give  the  instruction.  De- 
fendant excepted.  The  court  ^  response  to 
plaintiff's  request  instructed  the  Jm*y  on  the 
second  Issue:  'That  it  is  the  duty  of  a  com- 
mon carrier  to  carry  and  deliver  with  reason- 
able promptness  under  all  circumstances,  and 
if,  after  defendant  had  received  said  ship- 
ment or  car  of  pipe  from  the  Seaboard  Air 
Line  Railway,  It  could  with  reasonable 
promptness  [have]  carried  the  shipment  of 
pipe  from  Llncolnton  to  Its  destination  be- 
fore the  fire  occurred,  it  was  defendant's  duty 
to  do  so,  and  such  failure  would  be  negli- 
gence, and  If  this  negligence  [was  the]  cause 
of  injury,  the  second  issue  should  be  answer- 
ed 'Yes.' "  "The  law  imposes  upon  common 
carriers  the  obligation  to  have  and  to  fur- 
nish sufficient  facilities  for  reasonably  prompt 
transportation  of  goods  tendered  for  car- 
riage, and  would  be  liable  for  failure  to 
transport  promptly,  whether  the  failure  is 
due  to  a  want  of  facilities  or  to  a  captious 
refusal  to  carry;  and,  if  the  Jury  shall  find 
that  the  failure  of  defendant  to  carry  and 
deliver,  the  said  car  or  shipment  of  pipe  to 
its  destination  before  the  said  fire  occurred 
was  due  to  the  want  of  sufficient  cars  to  carry 
the  usual  and  ordinary  amount  of  freight 
over  its  road,  then  defendant  was  negligent 
and  this  was  the  cause  of  the  injury,  the 
second  issue  should  be  answered  'Yes.' "  The 
defendant  excepted.  From  a  Judgment  for 
the  plaintiff,  the  defendant  excepted. 

Osborne,  Maxwell  &  Keerans  and  J.  H.  Ma- 
rlon, for  appellant  W.  F.  Harding,  for  ap- 
pellee. 

CONNOR.  J.  (after  stating  the  case).  In 
the  view  which  we  take  of  the  case,  It  be- 
comes unnecessary  to  pass  upon  the  defend- 
ant's exceptions  to  his  honor's  charge  upon 
the  first  issue.  Assuming  that,  as  found  by 
the  Jury,  the  piping  had  been  delivered  to 
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tiie  defendant  company,  and  tbat  tbe  defend- 
ant waa  In  default  in  not  baving,  as  was  its 
duty,  a  sufficient  number  of  cars  to  send  it 
witiUn  a  reasonable  time  to  Granite  Falls, 
we  are  of  tbe  opinion  tbat  tbe  defendant  was 
entitled  to  tbe  instruction  asked,  and  tiis  bon- 
or  should  not  bave  given  the  instruction  ask- 
ed by  tbe  plaintiff.  Tbe  defendant,  by  its 
failure  to  ship  within  a  reasonable  time,  be- 
came liable  for  such  damages  as  naturally 
and  proximately  tesulted  from  such  breach 
of  contract  or  duty.  Lindley  v.  R.  R.  Co.,  88 
N.  O.  549.  Pearson,  J.,  in  Ashe  t.  De  Roa- 
eette,  50  N.  C.  299,  72  Am.  Dec.  552,  says: 
"When  one  violates  his  contract,  he  is  liable 
only  for  such  damages  as  are  caused  by  the 
breach,  or  such  as,  being  Incidental  to  the 
act  of  omission  or  commission,  as  a  natural 
consequence  thereof,  may  reasonably  be  pre- 
sumed to  have  been  in  contemplation  of  the 
parties  when  tbe  contract  was  made.  This 
rule  of  law  is  well  settled,  but  the  difficulty 
arises  in  making  its  application."  In  that 
case  a  quantity  of  rice  w^  sent  to  the  mill 
of  defendant's  intestate  pursuant  to  a  con- 
tract that  it  was  to  be  worked  in  its  "turn." 
The  rice  was  not  worked  in  its  turn.  The 
mill  with  its  contei^ts  was  thereafter  burned. 
In  an  action  on  the  contract  for  failure  to 
have  the  rice  beaten  in  its  turn,  the  plaintiff 
claimed  the  value  of  the  rice  as  the  measure 
of  the  damage  to  which  he  was  entitled. 
This  court  held  that,  in  the  absence  of  any 
evidence  of  negligence  in  respect  to  the  burn- 
ing of  the  mill,  he  was  not  entitled  to  recover 
the  value  of  the  rice.  The  court  said:  **There 
is  nothing  to  show  that  the  contingency  that 
the  rice  might  be  burned,  if  left  in  the  mill, 
was  in  the  contemplation  of  the  parties.  On 
tbe  contrary,  its  being  burnt  was  an  accident 
unlooked  for  and  unforeseen,  and  caiji  in  no 
sense  be  considered  as  having  been  caused  by 
the  fact  that  it  was  not  beat  In  the  turn 
promised  by  the  defendant's  intestate.  Con- 
sequently the  damages  were  too  remote." 
Wells  V.  Wilmington  &  W.  R.  R.,  51  N.  C. 
49,  72  Am.  Dec.  556,  in  which  the  principle 
was  applied  to  a  contract  of  carriage.  Upon 
the  second  trial  of  Ashe  v.  De  Rossette,  su- 
pra (53  N.  C.  240),  the  court  below  submit- 
ted the  question  to  the  jury  to  say  whether 
the  promise  was  made  in  contemplation  of 
the  immlnenl  risk  from  fire,  etc.,  and  they 
so  found.  This  court  held  that  there  waiB  no 
eyidence  to  sustain  the  finding,  saying:  "So, 
notwithstanding  tbe  opinion  of  the  Jury,  as  it 
Is  a  mere  matt^  of  opinion,  and  there  is  no 
evidence  in  r^rard  to  it,  we  are  disposed  to 
adhere  to  the  opinion  previously  expressed  by 
OS."  In  Whitford  v.  Foy,  65  N.  C.  265,  the 
case  is  approved,  and  the  distinction  pointed 
out  wherein  a  bailee  misuses  the  property,  or 
by  conduct  converts  it  to  his  own  use,  in 
which  case,  if  the  property  is  lost  or  destroy- 
ed, he  is  liable  for  its  value  without  regard 
to  tbe  cause  of  such  loss.  In  an  action  of 
trover  under  the  former  system,  or  for  a  con- 
version now.    The  court  says:   "But  such  a 
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rule  has  never  t>een  applied  to  other  con- 
tracts, still  less  to  a  mere  neglect  by  a  trus- 
tee*  when  no  fraud  is  Imputed."  In  Sledge 
V.  Reid,  73  N.  C.  440,  the  principle  was  ap- 
plied to  the  case  of  a  wrongful  taking  Jby  a 
sheriff  of  a  mhle,  the  court  refusing  to  give 
damages  for  loss  of  plaintiff's  crop.  Tbe 
court  cite  Ashe  v.  De  Rossette,  supra,  and 
Hadly  v.  Baxendate,  9  ExcIl  341,  the  leading 
case  on  the  subject;  Edmondson  v.  Fort,  .75 
N.  C.  404;  Foard  v.  R.  R.  Co.,  53  N.  C.  235. 
78  Am.  Dec.  277. 

The  principle  bas  been  frequently  applied 
in  other  courts  to  cases  against  carriers  neg- 
ligently 46lay^i2S  the  shipment  of  freight. 
In  Morrison  v.  Davis,  20  Pa.  171,  57  Am. 
Dec.  695,  the  defendants,  common  carriers 
by  water,  received  the  plaintiff's  goods  for 
shipment  by  way  of  canal.  Tbey  used  a 
lame  horse,  and  thereby  the  boat  was  de- 
layed. W^hen  the  boat  reached  the  Juinata 
Division  of  the  canal,  it  struck  an  unprece- 
dented flood,  and  the  plaintiff's  property 
was  injured.  In  an  action  for  the  negligent 
delay  it  was  sought  to  recover  the  value  of 
the  property.  The  court  said  that  the  prox- 
imate cause  of  the  disaster  was  the  flood; 
the  fault  of  having  a  lame  horse  was  a  re- 
mote one,  which,  by  concurring  with  the  ex- 
traordinary flood,  caused  the  injury.  ''In 
any  other  than  a  carrier's  case,  tbe  question 
would  present  no  difficulty.  The  general 
rule  is  that  a  man  is  answerable  for  the  con- 
sequences of  a  fault  only  so  far  as  the  same 
are  natural  and  proximate,  and  as  may  on' 
this  acpount  be  foreseen  by  ordinary  fore- 
cast, and  not  those  which  arise  from  a  con- 
Junctlon  of  his  fault  with  other  circumstan- 
ces of  an  extraordinary  nature."  After  dis- 
cussing the  question  at  some  length,  the 
court  say:  "Now,  there  is  nothing  in  the 
policy  of  the  law  relating  to  common  car- 
riers tbat  calls  for  any  different  rule,  as  to 
consequential  damages,  to  be  applied  to  them. 
They  are  answerable  for  the  ordinary  and 
proximate  consequences  .of  their  negligence, 
and  not  for  those  that  are  remote  and  ex- 
traordinary; and  this  liability  includes  all 
those  consequences  which  may  have  arisen 
from  the  neglect  to  make  provision  for  those 
damages  which  ordinary  skill  and  foresight 
is  bound  to  anticipate."  Daniels  v.  Ballan- 
tlne,  23  Ohio  St  532,  13  Am.  Rep.  264;  Den- 
ny V.  N.  Y,  O.  R.  R.,  13  Gray,  481,  74  Am. 
Dec.  645.  The  court  cites  with  approval 
Morrison  v.  Davis,  supra,  saying:  "The  de- 
fendants failed  to  exercise  due  care  and  dil- 
igence, in  not  being  possessed  of  a  sufficient 
number  of  efficient  working  engines  to  trans- 
port the  plaintiff's  wool  with  the  usual  ordi- 
nary and  reasonable  speed.  The  conse- 
quence of  this  failure  on  their  part  was  that 
tbe  wool  was  detained  six  days  at  Syracuse. 
This  was  the  full  and  entire  effect  of  their 
negligence,  and  for  this  they  are  clearly  re- 
sponsible." The  property  was  burned  in  de- 
fendant's warehouse  after  its  arrival  at  the 
point  of  destination.     It  was  held  that  the 
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defendant  was  not  Uable.  Mich.  Gent  R.  R. 
Co.  ▼.  Barrows,  33  Mich.  6;  Hoadley  v.  N. 
Trans.  Co.,  115  Mass.  305,  15  Am.  Rep.  106; 
R.  R.  Co.  V.  Reeves,  77  U.  S.  176,  19  L.  Bd. 
909.' 

The  contract  with  the  plaintiff,  by  which 
the  defendant  carried  the  freight  "released," 
relieved  it  of  its  common-law  liability  as  in- 
surer, but  not  against  injury  resulting  from 
its  own  negligence.  Smith  v.  R.  R.,  64  N. 
C.  235;  6  C^c.  893.  As  his  honor  properly 
told  the  Jury,  the  burden  was  therefore  on 
the  plaintiff  to  show  that  the  piping  was  de- 
stroyed by  the  negligence  of  the  defendant. 
Of  course,  in  view  of  the  law,  as  we  have 
seen,  such  negligence,  if  any,  referred  to  the 
burning  of  the  warehouse — either  in  respect 
to  the  origin  of  the  fire,  or  the  facilities  for 
controlling  It.  His  honor  told  the  Jury  that 
the  measure  of  duty  in  this  respect  was  ordi- 
nary care,  or  the  care  of  the  prudent  man. 
There  is  no  suggestion  as  to  the  origin  of 
the  fire.  It  may,  so  far  as  it  appears,  have 
been  caused  by  rats,  matches,  incendiary,  or 
any  other  of  the  unaccountable  causes  from 
which  human  experience  teaches  it  is  next 
to  impossible  to  provide.  In  regard  to  keep- 
ing a  watchman  at  the  depot  we  are  not  pre- 
pared, in  the  absence  of  any  evidence  that 
it  is  usual  to  do  so,  to  say  that  it  was  the 
duty  of  defendant  to  do  so.  It  would  seem 
that,  if  the  defendant  used  the  same  precau- 
tions used  by  citizens  of  Lincolnton,  it  would 
discharge  its  duty.  While  it  is  true  that  this 
court  has,  following  the  Supreme  Court  of 
the  United  States,  and  probably  a  majority 
of  the  state  Supreme  Courts,  held  that,  ex- 
cept in  very  rare  and  exceptional  cases,  neg- 
ligence is  a  question  of  fact,  and  the  meas- 
ure of  duty  is  the  conduct  of  the  prudent 
man,  we  think  that  it  is  still  the  duty  of  the 
Judge  to  explain  to  the  Jury  the  law  in  the 
light  of  the  testimony.  Russell  v.  R.  R.,  118 
X.  a  1098,  24  S.  B.  5J.2;  Hinshaw  v.  R.  R., 
118  N.  C.  1047,  24  S.  IS.  426.  We  have  no 
purpose  to  question  or  shake  the  doctrines 
as  laid  down  in  those  and  later  cases.  In 
the  application  of  the  rule  the  most  careful 
and  anxious  attention  and  desire  to  keep 
true  to  the  line  cannot  always  secure  results 
satisfactory  to  minds  approaching  cases 
from  opposite  points  of  view,  and  often  pre- 
conceived mental  bias.  In  this  case  there 
was  no  conflicting  evidence.  The  Jury  had 
a  full  and  intelligent  description  of  the  con- 
ditions, a  Judge  of  marked  ability  and  clear- 
ness of  Judgment  heard  the  testimony,  and, 
if  there  had  been  no  evidence  of  the  way  In 
which  owners  of  property  in  the  same  town 
protected  their  houses  from  fire,  the  Jury 
would  have  bad  nothing,  save  their  own  ex- 
periences and  their  individual  opinions  as  to 
what  a  prudent  man  would  have  done  in  re- 
spect to  property  situated  as  was  the  de- 
fendant's ta  protect  It  from  fire,  other  than 
the  damage  Incident  to  the  passing  of  en- 
gines. What  may  have  been  the  duty  of  the 
'^ourt  In  instructing  the  Jury  in  such  condi- 


tion of  the  evidence  is  not  presented  In  this 
case.  We  are  of  the  opinion  that  the  defend- 
ant was  entitled  to  have  the  Jury  told  that 
the  measure  of  duty  was  the  care  taken  by 
prudent  citizens  of  Lincolnton  in  that  re- 
spect of  their  propeHy.  Defendant's  excep- 
tion in-  that  respect  must  be  sustained.  His 
honor  should  have  told  the  Jury  that  there 
was  no  evidence  shovdng  that  the  delay  in 
shipping  was  the  proximate  cause  of  the  de- 
struction of  the  property.  The  inquiry 
would  thus  have  been  narrowed  to  the  ques- 
tion of  negligence  in  respect  to  the  means 
provided  for  "fighting  Are."  What  would 
hav^  been  the  liability  of  the  defendant  if 
the  freight  had  been  delayed  beyond  the 
number  of  days  fixed  by  the  statute  it  is 
unnecessary  to  suggest  We  have  not  con- 
sidered the  exceptions  directed  to  the  first 
issue. 
There  must  be  a  new  trial. 


aw  N.  C.  306) 

STALCUP  V.  STALCUP  et  aL 

(Supreme  Court  of  North  Carolina.    Dec.  17, 

1904.) 

HUSBAND    AND    WUTB— CONVETANCES—OHABAG- 
TEB  OF  ESTATE— ENTIBETT— TENANTS   IN 

C»MMON. 

1.  A  conveyance  to  husband  and  wife,  if 
nothing  else  appears,  vests  in  the  grantees  an 
estate  In  entirety,  whether  the  consideration 
was  furnished  partly  by  both,  or  all  by  one  of 
them. 

2.  Where  the  grantor  of  certain  land  agreed 
to  make  the  conveyance  so  that  one-half  of  the 
land  should  be  conveyed  to  the  purchaser  and 
the  other  half  to  his  wife,  each  having  furnish- 
ed one-half  of  the  consideration,  the  purchaser 
and  his  wife  took  as  tenants  in  common,  and 
not  as  tenants  by  the  entirety,  thoush  the  deed 
by  mistake  conveyed  the  land  to  the  husband 
and  wife  as  tenants  by  the  entirety. 

Appeal  from  Superior  Court,  Cherokee 
County;  Long,  Judge. 
,  Action  by  J.  T.  Stalcup  against  W.  R. 
Stalcup  and  others.  From  a  Judgment  in 
favor  of  defendants,  plaintUf  appeals.  Re- 
versed. 

B.  B.  Norvell  and  Ben  Posey,  for  appel- 
lant   J.  F.  Ray,  for  appellees. 

MONTGOMBRY,  J.  The  plaintiff,  who  is 
the  only  child  and  heir  at  law  of  his  de- 
ceased mother,  claims  a  one-half  interest 
in  the  tract  of  land  described  in  the  com- 
plaint. It  is  alleged  in  the  complaint  that 
in  1893,  whilst  the  plaintiff's  mother  and 
P.  S.  Stalcup  were  husband  and  wife,  P. 
8.  Stalcup  bought,  with  money  of  his  own 
and  his  wife's,  the  land,  and  took  a  bond 
for  title  in  his  own  name;  that  the  bond 
for  title  ought  to  have  been  so  executed  as 
that  one  half  of  the  land  should  be  con- 
veyed to  the  plaintiff's  mother  and  the  oth- 
er half  to  P.  S.  Stalcup,  but  that,  when 
the  bond  was  drawn  and  executed,  neither 
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the  plalntlirs  mother  nor  P.  S.  Stalcup  be- 
ing present,  by  mistake,  oyerslght,  and  ig- 
norance on  the  part  of  the  draftsman,  and 
also  on  the  part  of  the  bargainor  and  the 
bargainee,  it  was  drawn  and  executed  so 
as  to  make  it  appear  that  P.  S.  Stalcnp  was 
to  receive  a,  deed  as  the  sole  bargainee, 
when  the  real  intention  of  the  makers  of 
the  bond  for  title,  as  well  as  P.  S.  Stalcup*s, 
was  that  the  bond  and  deed  should  show 
that  P.  S.  Stalcup'  was  to  be  the  owner  and 
bargainee  of  only  one  half  of  the  land,  and 
the  mother  of  the  plaintiff  the  other  half. 
It  is  also  alleged  that  the  purchase  price 
was  paid  for  the  land,  the  one-half  of  which 
with  the  money  of  the  mother  of  the  plain- 
tiff, and  for  one-half  of  the  land;  that  P.  8. 
Stalcup  died,  and  afterwards  the  bargainor, 
through  mistake  and  oversight,  executed  a 
deed  to  the  defendants,  W.  R.  Stalcup,  Bur- 
gess Jacobs,  and  Nancy  Stalcup,  the  dev- 
isees under  the  will  of  P.  S.  Stalcnp. 

On  the  trial,  Lovingood,  the  bargainor,  a 
witness  for  the  plaintiff,  testified  that,  when 
P.  S.  Stalcup  approached  him  to  buy  the 
land,  he  said  he  wanted  it  for  himself  and 
his  wife;  that  he  wanted  the  bond  to  show 
that  he  was  entitled  to  one-half,  and  that 
his  wife  was  entitled  to  one-half,  as  one- 
half  of  the  money  they  were  paying  for  the 
land  was  his  and  one-half  hers;  that  wft- 
nees  said  further  that  when  the  bond  was  ex- 
ecuted neither  Stalcup  nor  his  wife  was 
present,  and  that  Stalcup  "wanted  it  to 
show  up  that  he  and  his  wife  were  equal 
in  the  land — he  in  one-half  and  she  In.  one- 
half."  He  said  further;  •*!  delivered  this 
paper  to  P.  S.  Stalcup,  and  he  was  not  sat- 
isfied because  it  did  not  show  that  his  wife 
was  to  have  a  half  of  it,  and  I  persuaded 
him  to  let  it  alone  till  the  deed  was  made, 
and  I  would  make  it  tell  in  the  deed  as  he 
had  directed.  It  was  to  show  that  they  were 
'halves';  that  each  paid  half  and  had  half.** 

Upon  the  defendants*  motion  to  the  demur- 
rer to  the  evidence,  the  plaintiff  was  non- 
suited. There  was  error  in  ^  the  Judgment 
of  nonsuit.  If  a  deed  be  ma*de  for  land  to 
husband  and  wife  (and  it  Is  immaterial  if 
the  purchase  money  be  furnished  one  part 
by  the  husband  and  another  part  by  the 
wife,  or  all  by  one  of  them),  if  nothing  else 
appears,  they  take  an  estate  in  entirety; 
that  is,  they  hold  the  land  under  the  old 
common^aw  expression,  "Per  tout  et  non 
per  my.**  That  was  so  because  of  the  rela- 
tion between  the  parties,  they  being  in  law 
but  one  person  and  each  having  the  whole 
estate  as  but  one  person.  Bruce  v.  Nichol- 
son, 109  N.  0.  202,  13  S.  B.  790,  26  Am.  St 
Rep.  562;  Ray  v.  Long,  132  N.  O.  891,  44 
S.  B.  652.  But  in  the  case  before  us  the 
plaintiff  has  shown  by  competent  evidence 
that  the  bond  for  title  should  have  been 
drawn  and  executed  so  as  that,  when  the 
deed  should  be  made,  on  the  payment  of  the 
purchase  price,  the  bargainor  should  have 
conveyed  to  the  wife,  Mrs.  Stalcup,  one  half 


of  the  land,  and  to  the  husband  fJie  other 
half.  The  deed  was  not  to  be  made  to  the 
husband  and  wife,  simply  acknowledging 
the  purchase  money,  but  was  by  express 
agreement  to  be  made  so  as  to  declare  that 
one  half  of  the  purchase  money  had  been 
paid  by  the  husband  and  the  other  half 
by  the  wife,  and  that  for  that  consideration 
one  half  interest  in  the  land  was  to  be  con- 
veyed to  the  wife  and  the  other  half  int^- 
est  to  the  husband.  Such  a  deed  would 
have  created  the  husband  and  wife  tenants 
in  common.  This  rule  of  law  does  not  con- 
flict at  all  with  Ray  v.  Long,  •  supra,  but 
is  in  conformity  to  that  decision.  In  15  A. 
&  B.  Bnc.  of  Law,  846,  it  is  said:  "But  it 
has  been  held  that,  in  consequence  of  the 
theoretic  unity  of  husband  and  wife,  lands 
granted  to  husband  and  wife  jointly  during 
coverture  cannot  be  held  by  them  as  tenants 
in  common  or  as  joint  tenants,  notwith- 
standing the  terms  of  the  grant  The  pre- 
vailing doctrine  in  modem  times,  however, 
is  that  when  lands  are  granted  to  husband 
and  wife,  and  it  appears  from  words  of  the 
grant  that  the  intention  was  to  create  a  joint 
tenancy,  or  a  tenancy  in  common,  they  will 
take  and  hold  as  joint  tenants  or  tenants 
in  common,  and  not  as  tenants  of  the  en- 
tirety;*' and  many  cases  from  several  itates 
are  cited  to  support  the  text 
Brror. 


(m  N.  c.  M»)    > 
LANOB  V.  TAINTBR  et  aL 

(Supreme  Court  of  North  Carolina.    Dea  17, 

1904.) 

DBKD— ACKNO  WLEDOlfElIT— BECOBD— CAN  - 

OXLLATION. 

1.  A  deed  of  trust  acknowledged  before  the 
grantee  named  therein  as  notary  public  is  void. 

2.  Where  the  acknowledgment  of  a  deed  is 
void,  the  registration  thereof  Is  also  void. 

3.  Bankr.  Act  July  1,  1898,  c.  541,  §  67a  (80 
Stat  564  [U.  S.  Comp.  St  1901,  p.  3449]),  pro- 
vides that  "claims  which  for  want  of  record  or 
for  other  reasons  would  not  have  been  valid 
liens  as  against  the  creditors  of  the  bankrupt, 
shall  not  be  liens  against  his  estate,"  and  sec- 
tion 70e  (80  Stat  565  [U.  S.  Comp.  St  1901,  p. 
3452])  provides  that  the  trustee  may  avoid 
any  transfer  bv  the  bankrupt  of  his  property 
which  any  creditor  of  such  bankrupt  might  have 
avoided."  Held,  that  a  trustee  in  bankruptcy 
may  maintain  an  action  to  cancel,  as  a  cloud  on 
title,  a  deed  made  bv  the  bankrupt,  whidi  was 
void  for  defective  acknowledgment,  probate,  and 
registration. 

Connor,  J.,  dissenting. 

Appeal  from  Superior  Court,  Madison 
County;  Long,  Judge. 

Action  by  N.  J.  Lance,  trustee  in  bank- 
ruptcy, against  A.  C.  Tainter  and  another. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

W.  T.  Crawford,  for  appellants.  Gudger  & 
McMroy,  for  appellee. 


IT  1.  See  Acknowledgment,  voL  1,  Cent  Dig.  U  101 
106.  107. 
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OLARK,  G.  J.  This  Is  an  action  by  the 
plaintiff,  as  trustee  in  bankruptcy  of  two 
bankrupts,  to  have  canceled  a  deed  In  trust 
executed  by  them  Jointly,  because  It  was 
acknowledged  by  both  grantors,  and  privy 
examination  of  their  wives  was  taken,  be- 
fore the  trustee  named  in  said  deed,  who  was 
a  notary  public.  The  trustee  in  the  deed 
being  an  interested  person,  the  acknowledg- 
ment and  privy  examination  before  him  were 
absolutely  void.  Long  v.  Crews,  113  N.  C. 
25G,  18  S.  B.  499,  and  cases  cited;  1  Devlin, 
Deeds,  §§  476,  477;    1  Gyc.  553,  and  notes. 

The  ackn6wledgment  being  a  nullity,  so 
was  the  probate  by  the  clerk  based  there- 
on, and  the  registration.  Long  v.  Crews, 
supra;  Barrett  v.  Barrett,  120  N.  C.  129,  26 
S.  B.  691,  36  L.  R.  A.  226;  Todd  v.  Outlaw, 
79  N.  C.  235;  Robinson  v.  Willoughby,  70 
N.  O.  358;    1  Devlin,  supra,   S  478. 

Code,  §  1254,  provides  that  *'no  deed  of 
trust  or  morigdge  for  real  or  personal  estate 
shall  be  valid  at  law  to  pass  any  property 
as  against  creditors  or  purchasers  for'  a  val- 
uable consideration  from  the  donor,  bar- 
gainor or  mortgagor,  but  from  the  registra- 
tion of  such  deed  of  trust  or  mortgage  in 
the  county  where  the  land  lleth."  The  bank- 
rupt law  of  1898»  section  67a  (Act  July  1, 
1898,  c.  541,  30  Stat  564  [U.  S.  Comp.  St 
1901,  p.  8449]),  provides  that  "claims  which 
for  want  of  record  or  for  other  reasons  would 
not  have  been  valid  liens  as  against  the 
creditors  of  the  bankrupt,  shall  not  be  liens 
against  his  estate,"  and  section  70e  (30  Stat 
565  [U.  S.  Comp.  St  1901,  p.  3452])  provides 
that  *^e  trustee  may  avoid  any  transfer  by 
the  bankrupt  of  his  property  which  any  cred- 
itor of  such  bankrupt  might  have  avoided, 
and  may  recover  the  property  so  transfer- 
red.*' It  follows,  therefore,  that  this  instm- 
ment,  not  having  been  legally  acknowledged, 
probated,  nor  registered.  Is  invalid  against 
the  creditors  of  thQ  bankrupt,  and  should 
be  canceled  as  a  cloud  upon  the  title  which 
might  injuriously  affect  the  administration 
of  the  estate  in  the  plaintiff's  hands.  The 
demurrer  that  the  complaint  did  not  state  a 
cause  of  action  was  properly  overruled. 

No  error. 

CONNOR,  J.,  dissents. 


(137  N.  c.  %a) 

GRIFFIN  T.  ATLANTIC  COAST  LINE  R. 

CO. 

(Supreme  Court  of  North  Carolina.    Dec  17, 

1904.) 

TBlAL—INSTBUCriONS— APPLICABILITY    TO    EV- 
IDENCE. 

1.  Where,  in  an  action  for  injuries  to  a  pas- 
senger in  alighting  from  a  train,  there  was  no 
evidence  that  plamtiff  was  commanded  or  in- 
vited by  the  i>orter  to  alight  while  the  train  was 
in  motion,  it  was  error  to  charge  that  if  plain- 
tiff att»>mpted  to  jump  from  the  train  as  it 
■^as  moving  into  a  station,  and  was  injured,  he 

iiid  not  recover,  unless  he  **wa8  commanded  or 


Invited  by  the  porter  to  alight  from  the  train 
while  it  was  in  motion." 

2.  Where  defendant's  train  was  standlni^  still 
when  defendant's  porter  requested  plaintiff  to 
alight,  an  instruction  that  if  the  porter  invited 
or  commanded  plaintiff  to  get  off  when  the  train 
was  moving,  and  plaintiff,  in  obedience  to  such* 
invitation,  attempted  to  alight,  and  was  injured, 
he  was  entitled  to  recover,  was  enV>r. 

On  petition  for  rehearing.    Dismissed. 
For  former  opinion,  see  46  S.  B.  7. 

MONTGOMERY,  J.  This  case  is  before 
us  again  on  a  petition  to  rehear.  The  peti* 
tion  must  be  dismissed,  whatever  might  be 
the  opinion  of  the  court  upon  the  matter 
discussed  therein,  for  the  reason  that  there 
was  a  serious  error  in  the  trial  below,  and 
one  which  we  were  not  inadvertent  to  when 
the  case  was  originally  heard  in  this  court 
46  S.  B.  7.  It  is  this:  The  defendant, 
amongst  other  things,  asked  the  court  to 
instruct  the  jury  that  ''ordinarily  it  is  neg- 
ligence to  jump  from  a  moving  train,  and 
if  the  jury  find  from  the  evidence  that  the 
plaintiff  attempted  to  jump  from  the  de- 
fendant's train  as  it  was  moving  into  the 
station  at  Palmyra,  and  was  Injured  in  so 
attempting  to  jump  off,  then  you  will  answer 
the  first  issue  'No.'"  His  honor  repeated 
this  instruction  to  the  jury,  but  added  the 
words,  "unless  the  plaintiff  was  command* 
ed  or  invited  by  the  porter  to  alight  from 
the  train  while  it  was  in  motion."  The  in- 
struction as  it  was  asked  ought  to  have  been 
given,  without  the  modifying  or  qualifying 
language  which  followed.  There  were  wit- 
nesses who  testified  that  they  saw  the  plain- 
tiff jump  off  the  car  while  it  was  going  three 
or  four  miles  an  hour,  and  before  it  reach- 
ed the  station.  The  qualification  which  his 
honor  added  had  no  evidence  to  support  it 
There  was  an  allegation  in  the  complaint 
that  the  porter  invited  or  told  the  plaintiff 
to  get  off  when  the  train  had  nearly  stopped, 
and  was  moving  very  slowly,  but  the  plain- 
tiff, in  his  evidence,  testified  over  and  over 
again  that,  when  the  porter  spoke  to  him  to 
get  off,  the  car*  had  stopped. 

The  same  error  was  repeated  by  his  honor 
in  his  charge  in  chief,  when  he  told  the  jury: 
"If  you  find  from  the  evidence,  the  burden 
of  proof  being  upon  the  plaintiff,  that  the 
plaintiff  purchased  a  ticket  fi:om  Eelford  to 
Palmyra  from  the  defendant's  agent  at  Kel- 
ford;  that  he  entered  the  defendants  train 
at  Kelford  as  a  passenger,  and  as  such  rode 
upon  the  defendant's  train  to  Palmyra ;  that, 
shortly  before  the  train  reached  the  station 
at  Palmyra,  the  porter  announced  the  sta- 
tion ;  that  the  plaintiff  then  left  his  seat  and 
walked  to  the  door  of  the  car,  and  stood  in 
the  door  until  the  car  he  was  on  passed  the 
station ;  that,  as  the  car  the  plaintiff  was  on 
passed  the  station,  the  porter  invited  or  com- 
manded the  plaintiff  to  get  off:  that  the 
train  was  then  moving;  and  that  the  plain- 
tiff, in  obedience  to  the  command  or  invita- 
tion of  the  porter,  attempted  to  alight  from 
the  train,  and  was  thrown  to  the  ground  and 
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Injured — ^you  should  answer  the  first  iasae 
'Yes.'  **  Tbe  train  was  not  in  motloii.  It 
was  standing  still.  It  could  not  have  been 
negligence,  therefore,  on  the  part  of  the  de- 
fendant, if  tbe  porter  had  asked  the  plaintiff 
to  alight  when  the  car  was  standing  still. 
But  under  the  Instruction  of  his  honor  tbe 
jury  were  left  to  consider  the  defendant's 
negligence  on  the  theory  that  the  porter  had 
asked  the  plaintiff  to  alight  when  the  train 
was  in  motion. 
Petition  dismissed. 

cm  N.  C.  808) 

CURTIS  V.  SOUTHERN  RT.  CO. 
(Supreme  Court  of  North  Carolina.    Dec.  17, 

1904.) 

▲PPEAIi— MOTION    TO    DISMISS—FAILUBB   TO 
DOCKET  APPEAL.    ' 

1.  Though  an  appeal  was  not  docketed  seven 
days  before  the  beginning  of  the  call  of  a  dis- 
trict to  which  it  belongs,  as  required  by  court 
rule  5  (24  S.  E.  iv),  if  it  be  docketed  at  the  first 
term  after  trial  below^  and  before  motion  to  dis- 
miss, it  will  not  be  dismissed. 

Appeal  from  Superior  Court,  Swain  Coun- 
ty. 

Action  by  W.  A.  Curtis  against  the  South- 
em  Railway  Company.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Heard  on  mo- 
tion to  dismiss.    Denied. 

A.  J.  Franklin,  for  appellant  Moore  & 
Rollins  and  A.  B.  Andrews,  Jr.  for  appsllee. 

CLARE.  C.  J.  This  is  a  motion  to  dismiss 
this  appeal  (1)  because  not  docketed  seven 
days  before  beginning  the  call  of  the  district 
to  which  it  belongs,  as  required  by  rule  5 
(24  S.  B.  iv) ;  (2)  because  the  record  was  not 
printed  in  the  time  required  by  rule  34  (43 
S.  E.  v);  (3)  because  the  appellant  has  not 
printed  and  filed  a  brief  in  time  required  by 
rules  28  and  34  (28  S.  E.  v;  43  S.  B.  v). 
It  is  only  necessary  to  quote  what  was  said 
upon  an  identical  motion  in  Benedict  v. 
Jones,  131  N.  C.  474,  42  S.  B.  909:  **The  uni- 
form ruling  of  this  court  •  ♦.  •  may  be 
thus  summed  up:  An  appeal  must  be  docket- 
ed not  later  than  the  termination  of  the  next 
term  of  this  court  beginning  after  the  trial 
below  [with  the  exceptions  specified  in  the 
i)roviso  to  rule  5,  128  N.  C.  634,  24  S.  E.  It]. 
If  not  docketed  at  such  term  by  the  time  re- 
quired for  hearing  at  such  term,  the  appellee 
may  docket  a  certificate  under  rule  17  (28 
S.  E.  y)  then,  and  at  any  time  during  the 
term,  if  before  the  appellant  dockets  the 
transcript,  and  have  the  appeal  dismissed. 
But  if  the  appellee  is  dilatory,  and  the  ap- 
pellant dockets  the  transcript  at  that  term, 
before  the  appellee  moves  to  dismiss,  though 
too  late  to  secure  a  hearing,  then  the  appeal 
will  not  be  dismissed.  Packing  Co.  v.  Wil- 
liams, 122  N.  C.  406,  29  S.  E.  366  r  Smith  v. 
Montague,  121  N.  C.  92,  28  S.  E.  137."  And 
•siting  other  cases. 

Here  tbe  appeal  was  not  docketed  at  the 
required  time,  but  It  was  docketed  at  this 


term — ^the  first  tarm  beginning  since  the  trial 
below — ^and,  being  docketed  before  the  appel- 
lee moved  to  dismiss,  the  latter's  motion  came 
too  late.  As  the  case  consequently  goes  over 
to  the  next  term  for  hearing,  the  record  and 
brief  are  only  required  to  be  printed  at 
next  term  at  the  specified  time  before  the 
call  of  the' district  to  which  the  appeal  be- 
longs. 
Motion  denied. 

(1S7  N.  C.  269) 

FRANCIS  V.  REEVES  et  al. 

(Supreme  Comrt  of  North  Carolina.    Dec  17, 

1904.) 

DKED  07  TBUBT  — BONA  7IDB  PUBCUASEB^ — 
DEBTS  OF  DECEASED  PERSON— HUSBAND  AND 
WITE— AGENCT  OF  HT7BBAND— PBESUKPTIONS 
—EVIDENCE. 

1.  Where  a  deed  of  trust  was  made  by  a  dev- 
isee more  than  two  years  after  the  grant  of  let- 
ters on  his  testator's  estate,  to  secure  a  loan 
made  by  the  lender  on  the  faith  of  the  devisee's 
title  to  the  land,  the  lender  was  a  purchaser  for 
value,  and  acquired  a  title  good  **even  as 
against  creditors''  of  the  testator,  under  the 
express  provisions  of  0>de,  S  1442,  unless  she 
had  notice-  of  an  alleged  ontstanding  debt 

2.  No  presumption  arises  from  the  relation- 
ship of  husband  and'  wife  that  the  husband  is 
tbe  agent  of  his  wife. 

8.  An  agent  negotiating  a  loan  from  a  married 
woman  told  her  that  be  would  look  up  the  title 
and  incumbrances  on  the  property  offered  as  se- 
curity, after  which  the  woman's  husband  was  to 
verify  the  agent's  examination  as  to  records, 
which  the  husband  subsequently  did,  before  the 
trust  deed  securing  the  loan  was  executed. 
Held  insufficient  to  show  that  the  wife  appoint- 
ed her  husband  as  her  agent  in  making  the  loan, 
so  as  to  bind  her  by  his  knowledge  of  facts  af- 
fecting the  grantor's  title  to  the  land  covered 
by  tbe  deed. 

Appeal  from  Superior  Court,  Haywood 
(bounty;    E.  B.  Jones,  Judge. 

Action  by  T.  L.  Francis  against  W.  T. 
Reeves,  administrator,  and  others  From  a 
Judgment  in  favor  of  defendants,  plaintiff 
appeals.    Afilrmed. 

This  action  is  prosecuted  by  the  plaintiff 
against  the  defendants  W.  T.  Reeves,  ad- 
ministrator of  K.  Reeves,  deceased,  V.  S. 
Lusk  and  wife,  and  others,  for  the  purpose 
of  subjecting  certain  lands,  or  the  proceeds 
thereof  in  the  hands  of  Mrs.  Lusk,  to  the 
payment  of  a  Judgment  recovered  against 
the  defendant  administrator  of  K.  Reeves. 
The  record  shows  that  dining  the  year  1886 
A.  J.  Reeves  executed  his  note  to  the  plain- 
tiff, with  Kindred  Reeves  as  surety,  for 
$650.  Plaintiff  indorsed  the  note  to  one 
Herren,  who  indorsed  it  to  Garrett.  The 
surety,  K.  Reeves,  died  in  1886,  devising  hia 
property,  including  the  real  estate  described 
in  the  complaint,  to  his  three  sons,  W.  T.,  A. 
J.,  and  R.  G.  Reeves.  Falling  to  name  an 
executor,  W.  T.  Reeves  was  appointed  ad- 
ministrator c.  t  a.,  and  qualified  in  1888. 
He  did  not  advertise  for  claims.  In  1898 
Garrett  sued  the  principal,  W.  T.  Reeves, 
administrator,  and  the  plaintiff  on  his  in- 
dorsement, and  recovered  Judgment  The 
other  parties  being  insolvent;   the  plaintiff 
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paid  the  Judgment  and  took  an  awlgnment 
thereof.  He  afterwards  recovered  Judgment 
against  W.  T.  Reevee,  administrator,  on  said 
judgment  George  H.  Smathers  testified  as 
follows:  'That  some  time  in  1890  A.  J. 
Reeves  applied  to  him  to  secure  a  loan, 
and  at  the  time  he  had  a  number  of  claims 
and  Judgments  against  the  said  Reeves  for 
collection,  and  was  anxious  to  secure  a  loan. 
Reeves  was  to  pay  him  $25  as  a  fee  to  secure 
the  loan.  That  he  went  to  Asheville,  and 
saw  Col.  and  Mrs.  Lusk.  Went  first  to  Col. 
Lnsk,  and  he  said  the  money  belonged  to  his 
wife,  and  that  I  would  have  to  see  her. 
That  he  did  see  her,  and  she  said  that  she 
had  had  trouble  about  loaning  money,  and 
wanted  to  know  if  the  loan  was  absolutely 
secure,  and  I  told  her  that  there  would  be 
no  trouble  about  it,  and  she  consented  if  the 
title  should  prove  all  right,  and  that  there 
was  no  incumbrance  on  the  land.  That  he 
told  Ck)l.  and  Mrs.  Lusk  that  he  would, come 
back  and  look  up  the  title  and  incumbrances, 
and  Col.  Lusk  was  to  come  out  afterwards 
and  verify  his  examinations  as  to  records, 
which  he  did  before  the  trust  deed  was  ex- 
ecuted. That  he  had  heard  of  the  note  tes- 
tified to  by  Reeves,  and  told  A.  J.  Reeves 
that  the  inatter  would  hav6  to  be  settled, 
or  rather.  Reeves  told  him  about  the  note 
at  the  time  he  applied  for  the  loan.  That 
Reeves  told  him  that  his  father  owed  noth- 
ing at  the  time  of  his  death,  but  was  surety 
on  this  note,  but  that  the  note  had  been  ad- 
Justed;  that  it  had  been  transferred  from 
Francis  to  Herren,  and  from  Herren  to  Gar- 
rett, and  that  Garrett  had  given  it  to  W.  T. 
Reeves'  wife  as  an  advancement;  and  that 
he  fold  W.  T.-  Reeves  that  it  was  not  nec- 
essary to  advertise  if  his  father  owed  no 
debts,  but  told  him  the  safer  plan  was  to 
follow  the  law,  and  that  he  was  sure  that 
Reeves  said  there  was  no  debts.  That  A. 
J.  Reeves  made  the  statement  before  the 
loan  was  made  that  the  Francis  note  had 
been  adjusted,  or  had  been  given  by  Garrett 
to  Reeves*  wife.  That  his  recollection  is  that 
the  matter  was  discussed  in  the  presence  of 
Col.  Lusk.  That  he  stated  to  Col.  Lusk  that 
there  was  no  debts  against  the  estate,  but 
that  K.  Reeves  had  signed  a  note  as  surety, 
but  that  Garrett,  the  party  holding  the  note, 
had  given  it  his  daughter,  wife  of  W.  T. 
Reeves,  and  that  after  this  conversation  he 
and  Col.  Lusk  got  down  the  Code,  and  read 
section  1442,  and  afterwards  Col.  Lusk  con- 
sidered the  loan  safe,  and  the  loan  was 
made,  and  I  was  named  as  trustee.  Think 
that  the  loan  was  made  about  this  time,  but 
doh't  know  whether  the  deed  was  drawn 
that  day.  That  he  said  to  Col.  Lusk,  *I  sup- 
pose your  wife  wants  you  made  trustee,'  and 
he  said,  'There  was  nothing  said  about  it, 
and,  as  you  will  be  here,  I  guess  you  had 
better  be  trustee,'  and  said  that  he  would 
come  out  when  I  had  prepared  an  abstract. 
That  he  thinks  that  he  went  to  Asheville  to 
deliver  the  notes  and  assure  them  that  the 
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loan  was  all  right,  and  that  he  turned  note# 
over  to  one  or  the  other  of  them.  That  not» 
was  not  paid  at  maturity,  and  some  time 
thereafter  Mrs.  Lusk  instructed  him  to  seU. 
Then  CoL  Lusk  told  me  to  scare  the  interest 
out  of  him;  that  they  did  not  want  to  sell 
the  property.  That  Reeves  made  some  pay- 
ments in  checks  and  some  in  money,  and 
that  he  sent  it  in,  but  most  of  the  payments 
were  made  directly  to  Col.  Lusk.  That  aft- 
er he  received  the  notice  to  sell,  it  was  two 
or  three  years  before  the  sale  was  made. 
Col.  Lusk  bid  off  the  land  for  Mrs.  Lusk, 
and  the  deed  was  made  to  her.  That  Col. 
Lusk  told  him  that  he  was  bidding  it  for 
her,  and  that  he  knew  that  it  was  Mrs. 
Lnsk's  money,  but,  after  the  land  was  sold 
and  bought  for  Mrs.  Lusk,  he  went  to  Ashe- 
ville and  had  A  talk  with  Mrs.  Lusk,  and  she 
said,  Tou  and  Col.  have  got  me  in  trouble 
again,'  and  that  he-  told  her  that  he  thought 
that  the  land  was  worth  more  than  she 
gave."  It  was  admitted  that  the  deed  was 
made  to  Smathers  more  than  two  years  aft- 
er the  issuing  of  letters  to  W.  T.  Reeves  on 
the  estate  of  K.  Reeves.  At  the  conclusion 
of  the  testimony  his  honor,  upon  the  defend- 
ants' motion,  directed  Judgment  of  nonsuit 
Plaintiff  excepted  and  appealed. 

Crawford  &  Hannah,  for  appellant  O.  'A. 
Shuford,  for  appellees.  ' 

CONNOR,  J.  The  excellent  brief  filed  by 
counsel  for  appellant  states  that  there  are 
only  two  questions  presented  by  the  appeal: 
(1)  Is  there  more  than  a  scintilla  of  evidence 
that  V.  S.  Lusk  had  knowledge  of  the  note 
signed  by  K.  Reeves,  or  information  which 
put  him  upon  inquiry  as  to  the  note  at  the 
time  the  deed  of  trust  was  executed  and  the 
loan  made?  (2)  Is  there  more  than  a  scin- 
tilla of  evidence  that  V.  S.  Lusk  was  the 
agent  of  Mrs.  Lusk  in  making  the  loan? 

We  concur  with  his  honor  upon  both  ques- 
tions. The  deed  of  trust  was  made  more 
than  two  years  after  the  grant  of  letters, 
and  Mrs.  Lusk  made  a  loan  upon  the  faith 
of  the  security.  She  is  a  purchaser  for  val- 
ue, and  her  title  is  therefore  good,  "even  aB 
against  creditors,"  unless  she  had  notice  of 
the  outstanding  debt  Code,  §  1442.  There 
is  no  suggestion  that  she  had  personal  knowl- 
edge of  any  fact  suflicient  to  put  her  npon 
inquiry.  "Reversing  the  order  of  the  questions 
as  they  are  put  in  the  brief,  we  inquire 
whether  there  is  any  evidence  that  Mr.  Lusk 
was  her  agent  in  the  transaction.  The  an- 
swer to  this  question  depends  upon  the  con- 
struction to  be  placed  on  the  testimony  of 
Mr.  Smathers.  It  is  clear  that  there  wai  no 
express  contract  between  Col.  Lusk  and  his 
wife  by  which  she  made  him  her  agent  It 
is  conceded  that  by  her  conduct,  if  unequiv- 
ocal and  understood  by  the  parties — ^that  is, 
the  wife  and  the  other  contracting  party — 
that  she  recognized  him  as  her  agent,  she 
must  be  bound  by  bis  acts.    It  would  seem,. 
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bow  ever,  that  no  presumption  arises  by  the 
reason  of  the  relationship  that  he  is  the 
agent  of  liia  wife.  1  Am.  &  Eng.  Enc  958. 
The  agency  must  be  proven.  Rhlnhard  on 
Agency,  51.  'The  husband  may  act  as  agent 
of  his  wife,  but,  in  order  to  bind  her,  he 
must  previously  be  authorized  to  do  so,  or 
his  act  must,  with  full  knowledge,  be  no- 
tified." McLaren  t.  Hall,  26  Iowa,  297. 
"The  wife  may  constitute  the  husband  her 
agent,  but,  to  establish  this,  the  evidence 
must  be  clear  and  satisfactory,  and  sufS- 
ciently  strong  to  explain  and  remove  the 
equivocal  character  in  which  she  is  placed  by 
reason  of  her  relation  of  wife."  Rowell  v. 
Klein,  44  Ind.  290,  15  Am.  Rep.  235.  We  do 
not  find  any  evidence  that  Mrs.  Lusk  ap- 
pointed her  husband  agent  to  examine  the 
title  to  the  land.  Mr.  Smathers  said  to  her 
that  he  would  go  back  to  Waynesville  and 
look  up  the  title  and  incumbrances,  and  Col. 
Lusk  was  to  come  out  afterwards  and  verify 
his  elimination  as  to  records,  which  he  did 
before  the  trust  deed  was  executed.  This 
appears  to  have  been  Mr.  Smathers*  sugges- 
tion. The  testimony  falls  short  of  evidence 
.proving  an  agency. 
Affirmed. 


•(70  S.  C.  188) 

8BNTBLL  v.  SOUTHERN  RY. 

(Sapreme  Court  of  South  Carolina.     Kov.  28, 

1904.) 

WITNS88— IMPKAOHiAeNT— BAILBOADS  —  PBB80N 

on  TSAOK — QUESTION  rOB  JXJBT 

— IWSTBUC?riON8. 

1.  An  agent  of  a  party  may  be  contradicted, 
after  foundation  laid,  by  showing  that  at  an- 
other time  he  made  statements  as  to  the  matters 
in  issue  in  contradiction  of  his  testimony,  though 
anch  statements  were  no  part  of  the  res  gestie. 

2.  Plaintiff's  decedent  was  killed  while  sitting 
on  the  end  of  a  cross-tie,  with  his  bead  in  his 
hands,  and  his  feet  in  a  path  along  the  track, 
which  had  been  used  as  a  path  for  many  years 
without  objection  by  the  railroad  company.  He 
could  have  been  seen  by  the  engineer  for  some 
distance  before  he  was  struck.  Held  proper  to 
submit  to  the  jury  the  Question  whether  the  de- 
ceased was  a  licensee,  so  that  the  engineer  was 
bound  to  keep  a  lookout  as  to  him. 

3.  A  charge  of  a  court,  based  upon  a  hypo- 
thetical statement  of  facts^  is  not  a  violation 
of  the  constitutional  provision  against  a  charge 
on  the  facts. 

Appeal  ftom  Common  Pleas  Circuit  of 
Edgefield  County;  Joseph  A.  McCuUough, 
Special  Judge. 

Action  by  Rena  A.  Sentell,  administratrix 
of  James  C.  8entell,  against  the  Southern 
Railway.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

fl.  M.  Thomson  and  J.  W.  DeVore,  for  ap- 
pellant J.  W.  Thurmond,  Wm.  P.  Calhoun, 
and  Croft  A  Tillman,  for  respondent 

POPB,  C.  J.  James  C.  Sentell,  by  occupa- 
tion a  carpenter,  aged  about  64  years,  while 

Y  8.  See  Trial,  voL  tf ,  Cent  Dig.  f  448. 


Sitting  upon  a  cross-tie  of  the  Southern  Rail- 
way Company,  on  the  28th  day  of  May,  1900, 
in  the  county  of  Aiken,  S.  C,  was  struck  by 
a  railway  train,  to  wit,  a  passenger  train  of 
defendant's  railway,  on  its  way  from  Au- 
gusta, state  of  Georgia,  through  the  city  of 
Columbia,  S.  C,  on  its  way  to  the  north,  and 
instantly  killed.  Aft^r  the  plaintiff  was  ap- 
pointed the  administratrix  of  the  estate  of 
the  said  James  C.  Sentell,  deceased,  her  de- 
ceased husband,  she  brought  her  action 
against  the  defendant  to  recover  for  herself 
and  her  three  children  the  sum  of  $1,999  as 
damages,  because  she  alleged  that  her  said 
husband's  death  had  been  caused  by  the 
negligence  of  defendant  The  action  was 
once  before  this  court  on  the  question  of  the 
right  of  the  court  of  common  pleas  to 
amend  the  summons  and  complaint  by  strik- 
ing out  the  word  ''the"  from  the  summons 
and  complaint;  this  court  holding  that  such 
amendment  was  legitimately  allowed.  67 
S.  C.  229,  46  S.  B.  155.  After  its  return  to 
the  circuit  court,  and  after  the  amendments 
were  made  and  the  defendant  had  filed  its 
amended  answer,  the  action  came  on  for 
trial  on  Its  merits  before  Special  Judge 
Joseph  A.  McCullough'and  a  jury.  The  ver- 
dict of  the  jury  was  in  favor  of  the  plaintiff 
in  her  representative  capacity  for  $1,999. 
When  judgment  was  entered  thereupon,  the 
defendant  appealed  to  this  court  on  the  fol- 
lowing grounds,  to  wit: 

**(!)  Excepts  because  the  presiding  judge 
erred  in  allowing  plaintiiTs  attorney,  over 
the  defendant's  objection,  to  ask.  J.  T.  Mc- 
Pherson,  the  engineer,  and  a  witness  tov 
defendant  the  following  question:  'Did  you 
not  say  to,  or  in  the  presence  of,  Barton,  on 
Broad  street,  in  the  dty  of  Augusta,  De- 
cember after  the  killing,  in  substance  the 
following:  "I  saw  the  man  on  the  track 
when  I  first  turned  the  curve.  When  I 
passed  the  dip,  was  looking  for  him  to  get 
up;"*  and  in  allowing  the  witness  to  an- 
swer the  same;  and  further  erred  in  allow- 
ing the  plaintiff  to  put  up  Barton,  a  witness 
for  plaintiff,  to  contradict  the  said  J.  T. 
McPherson — whereas,  the  said  testimony 
was  incompetent  and  irrelevant,  being  no 
part  of  the  res  gestse,  and  not  being  within 
the  scope  of  the  said  engineer's  agency,  and 
was  further  incompetent  for  the  purpose  of 
contradiction. 

"(2)  Excepts  because  the  presiding  judge 
erred  in  overruling  the  defendant's  motion 
for  a  nonsuit,  which  was  made  upon  the 
following  grounds:  (1)  There  is  no  testi- 
mony tending  to  show  such  n^ligence  on 
the  part  of  the  defendant  as  would  make  it 
liable  for  killing  the  deceased;  nor  is  there 
any  testimony  tending  to  show  any  negli- 
gence of  the  defendant  in  the  operation  of 
its  locomotive  and  train;  no  evidence  that 
the  engineer  saw  deceased  was  in  such  a 
position  that  he  was  unable  to  take  care  of 
himself  in  time  for  the  engineer  to  have 
stopped  the  train.    (2)  And,  further,  that  all 
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the  evidence  for  the  plaintiff  ia  capable  of 
but  one  inference — but  one  Inference  can  be 
drawn  from  all  the  testimony — ^and  that  U 
that  the  deceased  came  to  his  death  by  rea- 
son of  his  own  negligence  in  going  upon  de- 
fendant's tracic  under  the  circumstances  as 
detailed  by  plaintiff's  witnesses. 

"(3)  Excepts  because  the  presiding  Judge 
erred  in  charging  the  Jury  as  follows:  'So, 
then,  you  will  ascertain,  first,  what  relation 
did  the  intestate  sustain  towards  this  rail- 
road company,  because,  in  order  to  deter- 
mine whether  or  not  the  railroad  company 
owed  the  Intestate  any  duty,  and  whether 
or  not  that  duty,  was  breached,  depends  upon 
the  relation  the  intestate  stood  towards  the 
railroad  company.  Now,  what  was  that? 
You  are  to  ask  yourselves  that  question,  and 
answer  in  the  light  of  the  testimony,  was 
it  that  of  a  trespasser?'  The  error  consist- 
ing in  leaving  it  to  the  Jury  to  determine 
what  relation  the  deceased,  Sentell.  sustain- 
ed towards  the  defendant  company;  it  being 
submitted  that  it  was  the  duty  of  the  court 
itself  to  determine  and  charge  the  Jury 
what  such  relation  was,  especially  in  this 
case,  where  the  facts  were  undisputed  that 
the  deceased  was  sitting  upon  the  end  of  a 
cross-tie  on  defendant's  track,  where  he  had 
no  legal  right  to  be,  and  was  therefore  a 
trespasser. 

"(4)  Excepts  because  the  presiding  Judge 
erred  in  charging  the  Jury  as  follows:  *There 
is  another  relationship,  what  I  call  "licensee," 
and  I  do  that  in  order  that  you  may  draw  the 
distinction.  I  charge  you  that  the  definition 
of  licensee,  as  I  shall  endeavor  to  give  you,  Is 
this:  where  one  goes  upon  the  track,  not  as 
a  trespasser,  but  upon  some  warrant  or  au- 
thority by  knowledge,  acquiescence  of  the 
railroad,  and  by  permission  of  the  railroad, 
either  expressed  or  implied.  Now,  if  the 
railroad  company,  or  the  owner  of  the  prem- 
ises, knew — can't  you  see,  knew — that  people 
were  accustomed  to  go  upon  these  premises, 
and  acquiesced  in  that  custom,  why,  then, 
a  greater  degree  of  care  would  be  due  such 
person  than  a  naked  trespasser.  The  law 
says,  whenever  people  are  accustomed  to 
going  upon  my  premises,  I  shall  take  care 
not  to  expose  them  to  extraordinary  hazard- 
ous risk.  If  they  are  licensees,  they  take 
my  premises  as  they  find  them.  I  am  not 
required  to  enter  into  elaborate  preparation, 
but  if  there  are  hazards  there  that  they 
don't  know  I  should  warn  them.'  The  error 
being:  (1)  Such  charge  was  Inapplicable, 
and  to  defendant's  prejudice,  because  under 
the  undisputed  evidence  the  deceased  was 
a  trespasser,  and  only  the  law  with  refer- 
ence to  the  duty  of  the  defendant  towards 
a  trespasser  should  have  been  declared.  (2) 
Under  the  undisputed  evidence  that  the  de- 
ceased was  sitting  upon  the  end  of  a  cross- 
tie  on  the  defendant's  railway  track  it  was 
error  to  charge  that  he  could  acquire  any 
legal  right  by  license  to  occupy  such  place. 
Sach  right  cannot  be  legally  acquired.    (8) 


The  deceased  could  not  have  been  a  licensee, 
because  there  was  no  evidence  showing 
knowledge,  acquiescence,  or  permission  on 
the  part  of  the  railroad  company,  which 
would  entitle  him  to  sit  upon  the  end  of  a 
cross-tie  on  defendant's  track. 

"(5)  Excepts  because  the  presiding  Judge 
erred  in  charging  the  jury  as  follows:  'Tou 
have  heard  a  great  deal  about  "lookout." 
What  does  that  mean — the  duty  of  the  rail- 
road to  keep  a  lookout?  That  means  this: 
Take  all  the  facts  and  circumstances  under 
consideration,  would  a  man  of  oi^linary  t>ru- 
dence  and  reason  be  expected  to  keep  a  look- 
out under  those  circumstances;  in  other 
words,  take  into  consideration  the  character 
of  the  country,  take  into  consideration  the 
surrounding  circumstances,  and  ask  your- 
self the  question,  would  ordinary  care  and 
foresight  and  prudence  require  a  reasonable 
lookout  to  be  kept  under  those  circumstan- 
ces? Suppose  a  reasonable  lookout  had  been 
kept,  was  it  negligence  In  not  seeing  this  par- 
ticular man;  would  an  engineer  of  ordinary 
foresight,  ordinary  reason  and  prudence.  If 
he  had  been  keeping  a  reasonable  lookout, 
have  discovered  the  presence  of  this  man, 
if  be  was  upon  the  track,  in  time  to  have 
stopped  the  tralov  and  thereby  avoid  the 
injury?  In  determining  that  take  into  con- 
sideration the  surrounding  circumstances; 
take  a  man  of  ordinary  firmness  and  rea- 
son, a  man  who  has  other  duties  to  perform, 
and  say  whether  or  not  such  a  man,  by  the 
exercise  of  ordinary  fifmness  and  reason, 
would  have  discovered  this  man  upon  the 
track,  if  he  was  there,  in  time  to  have  stop- 
ped his  train  and  thereby  avoid  collision?* 
The  error  being:  The  undisputed  evidence 
showing  the  deceased  to  be  a  trespasser,  the 
defendant  was  not  required  to  keep  a  lookout 
for  him;  no  duty  arose  until  his  presence 
and  danger  were  known  and  appreciated, 
and  then  it  was  not  to  wantonly  or  wlUfnlly 
injure  him.  The  charge  exacted  more  than 
the  law  required. 

*'(6)  Excepts  because  the  presiding  Judge 
erred  in  charging  the  Jury  plaintiff's  sec- 
ond request,  which  was  as  follows:  'If  the 
Jury  find  from  the  evidence  that  the  deceased, 
James  Sentell,  was  killed  by  a  train  on  de- 
fendant's railroad,  and  at  such  time  he  was 
in  apparently  helpless  condition;  and  if  they 
further  find  that  at  the  place  of  such  kill- 
ing, the  public,  by  the  permission  of  the 
railway  company,  had  been  accustomed  with- 
out objection  from  the  defendant  to  travel  for 
more  than  twenty  years — ^then  it  would  not 
excuse  the  defendant  simply  to  show  that 
their  agent  in  charge  of  said  train  did  not 
see  the  deceased  in  time  to  avoid  the  killing, 
for  under  such  circumstances  it  inay  be  the 
duty  of  the  defendant  to  keep  a  reasonable 
outlo<  k  at  such  places  to  discover  any  ap- 
parently helpless  person  who  may  be  upon 
the  track.'  The  errors  being  the  same  as 
specified  under  exception  4;  and,  further,  it 
was  a  charge  upon  the  facta,  in  violatioa  of 
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article  5»  I  26,  of  the  Constitution  of  tills 
state. 

"(7)  Excepts  because  the  presiding  Jndge 
erred  in  charging  the  Jury  plaintiff's  fourth 
request,  which  was  as  follows:  'If  persons 
have  long  been  accustomed  to  use  the  track 
of  a  company  for  a  passageway  at  certain 
localities,  the  company  is  charged  with  no- 
tice of  such  usage,  and  is  under  obligation  to 
exercise  reasonable  care  in  keeping  lobkout 
at  such  places,  among  other  things,  for  ap- 
parently helpless  persons/  The  errors  being 
the  same  as  specified  under  exception  4." 

1.  We  think  the  presiding  judge  did  not 
fail  In  the  discharge  of  his  duty,  as  here 
pointed  out  The  witness  J.  T.  McPherson 
was  defendant's  witness.  He  had  been  ex- 
amined with  great  care  by  Its  counsel.  His 
testimony  was  Important  to  the  defendant. 
On  cross-examination  he  was  subjected  to 
this  test,  namely,  had  he  ever  made  an  ad- 
mission of  a  state  of  facts  In  contradiction 
of  his  testimony.  The  effect  was,  not  to 
give  testimony  as  to  the  res  gestse  of  the  kill- 
ing of  James  G.  Sentell,  but  it  was  to  dis- 
credit his  testimony  by  showing  that  J.  T. 
McPherson  had  made  a  statement  at  vari- 
ance with  his  sworn  statement.  In  the  case 
of  Mason  v.  Southern  Railway,  58  S.  0.  75,  36 
S.  E.  440,  53  L.  R.  A.  913,  79  Am.  St.  Rep. 
826:  "When  the  witness  Pettus  was  on  the 
stand,  he  was  asked  if  he  did  not  say  to 
Mason,  the  father  of  the  child,  when  the 
train  backed  to  the  place  where  the  collision 
took  place,  at  the  time  Mason  climbed  up 
in  the  cab,  that  he  thought  It  was  a  dog  or 
a  chicken  on  the  track,  and  that  he  did  not 
have  time  to  stop  then.  He  answered,  'No.' 
The  foundation  was  properly  laid  for  con- 
tradicting the  witness,  and  the  testimony 
was  at  least  admissible  for  that  purpose." 
It  must  be  borne  in  mind  that  the  integrity 
of  the  witness  alone  Is  in  the  balance.  It 
is  always  Important  that  the  witness  should 
speak  the  same  words,  so  far  as  his  meaning 
on  the  accuracy  of  the  statement  are  con- 
cerned, in  regard  to  occurrences  which  he 
details.  If  he  has  made  a  statement  at  an- 
other time  Inconsistent  with  his  testimony 
on  the  trial,  it  Is  perfectly  competent  on 
cross-examination  to  ask  him  If  he  did  not 
at  a  certain  time  and  place  make  to  Mr. 
Blank  a  different  statement,  carefully  stat- 
ing what  the  statement  was.  The  contra- 
diction was  necessarily  made  by  producing 
Mr.  Barton,  the  gentleman  to  whom  Mr. 
McPherson  made  his  statement,  In  Augusta, 
Ga.  It  Is  not  contended  that  such  contra- 
dictory statement  is  worth  anything  except 
to  Impeach  McPherson* s  character  for  truth- 
fulness.   This  exception  Is  overruled. 

2.  This  exception  relates  to  the  refusal  of 
the  acting  circuit  judge  to  grant  the  motion 
for  nonsuit  as  made  by  defendant.  We  have 
examined  the  testimony  as  affected  by  the 
first  subdivision  of  this  exception.  We  filnd 
that  there  was  some  material  testimony  In- 
troduced by  the  plaintiff  tending  to  show 


negligence  by  the  defendant  Whether  the 
engineer  saw,  or  was  bound  to  see,  James 
G.  Sentell  In  his  position  alongside  of  de- 
fendant's track,  had  some  support,  even  If 
Sentell  was  a  naked  trespasser. 

3.  It  makes  no  difference  If  the  trend  of 
the  testimony  was  that  Bentell  was  a  naked 
trespasser,  the  defendant  owed  him  a  duty, 
viz.,  that  he  should  not  be  treated  by  de- 
fendant without  some  regard  to  the  dictates 
of  humanity.  There  was  positive  testimony 
that  the  engineer  could  have  seen  Mr.  Sen- 
tell In  plenty  of  time  to  have  stopped  the 
train  before  reaching  him,  and  thus  have 
saved  bis  l^e.  All  in  all,  there  was  testi- 
mony tending  to  show  negligence.  There- 
fore the  special  judge  ought  to  have  refus- 
ed the  motion  for  nonsuit 

4.  The  circuit  judge  properly  left  the  at- 
titude of  James  G.  Sentell  to  the  defendant 
to  the  jury.  Granted  that  the  deceased  was 
sitting  on  the  end  of  a  cross-tie  of  defend- 
ant's track,  it  was  In  testimony  that  for 
more  than  20  years  the  defendant  had  al- 
lowed passers  to  walk  alongside  Its  track. 
The  people  had  been  treated  with  great 
courtesy  by  the  railroad,  but  having  treat- 
ed them  with  this  kindness  for  more  than 
20  years,  the  railroad  company  must  treat 
them  with  care.  Not  that  these  foot  travel- 
ers could  claim  a  right  to  occupy  the  track 
as  against  the  railroad's  use  of  this  prop- 
erty. This  court  In  the  case  of  Jones  v. 
R.  R.  Go.,  61  S.  G.  556,  39  S.  E.  758,  made 
these  remarks  in  discussing  a  nonsuit  and, 
while  we  have  already  passed  upon  the  non- 
suit In  this  appeal,  yet  the  language  of  Mr. 
Justice  Jones  in  the  case  we  have  just  cited 
is  well  worth  a  repetition  here:  "The  fourth 
exception  alleges  error  in  the  refusal  of  the 
motion  for  nonsuit  which  motion  was  bas- 
ed on  the  ground  that  the  evidence  showed 
that  the  plaintiff's  Intestate  was  a  trespass- 
er when  Injured,  and  there  was  no  evi- 
dence of  gross  or  wUlful  misconduct  of  the 
defendant  in  the  management  of  its  train. 
The  general  rule  undoubtedly  Is  that  a  rail- 
road company  owes  no  duty  to  a  bald  tres- 
passer on  its  track,  except  not  to  do  him  any 
wanton  or  willful  Injury.  Smalley  v.  South- 
em  Ry.  Go.,  57  S.  G.  243,  35  S.  E  489,  and 
authorities  therein  cited.  Ordinarily,  the 
mere  failure  to  keep  a  lookout  for  adult  tres- 
passers that  may  be  on  the  track  is  not  evi- 
dence of  negligence  to  the  trespasser,  be- 
cause negligence  involves  a  breach  of  duty 
to  the  Injured  person,  and  the  railroad  com- 
pany owes  no  such  duty  to  the  adult  tres- 
passer. It  is  the  trespasser's  duty  to  look  out 
for  himself,  and  to  give  the  railroad  company 
a  clear  track  by  getting  out  of  the  way.  If. 
however,  the  servants  of  the  railroad  com 
pany  should  discover  a  trespasser  upon  the 
track,  and  should  then  fail  to  observe  or 
use  ordinary  care,  under  the  circumstances, 
to  avoid  running  him  down,  this  would  be 
evidence  from  which  a  jury  might  infer  that 
the  injury  was  the  reeult  not  of  mere  inad- 
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vertenoe,  hut  of  a  con8oiou$  failure  to  olh 
9€rv€  due  care,  or  of  wantontieae  or  willfiUr 
ness.'*  (Italics  ours.)  "In  this  case,  how- 
ever, the  complaint  alleged  that  the  track 
where  the  Injury  occurred  'traversed  a  popu- 
lous part  of  the  city  of  Anderson,  and  Is 
much  frequented  by  people  passing  to  and 
fro  along  said  railroad,  which  fact  was  well 
known  to  the  defendant  and  Its  agents  and 
servants  and  employes,'  and  there  was  some 
evidence  tending  to  establish  such  allega- 
tions which  made  It  proper  to  submit  the 
case  to  the  jury."  (These  latter  allegations 
were  in  the  complaint  in  the  case  at  bar, 
and  there  was  some  testimony  tending  to 
establish  such  allegations,  which  made  it 
proper  to  submit  the  case  to  the  Jury.)  "If 
such  allegations  be  true,  then  the  circum- 
stances were  such  as  to  call  for  a  higher 
degree  of  care  to  avoid  injury  than  if  the 
plaintifTs  intestate  was  a  bald  trespasser. 
Even  though  the  use  of  the  track  by  the 
public  as  a  walkway  was  not  for  such  length 
of  time  nor  of  such  character  as  to  give 
a  legal  right  to  so  use  the  track,  and  even 
though  the  evidence  fell  short  of  showing 
any  positive  consent  of  such  use  by  the  com- 
pany, yet,  if  there  was  evidence  tending  to 
show  knowledge  of  an  acquiescence  in  such 
use  without  protest,  such  evidence  would 
tend  to  show  that  the  railroad  company 
had  much  reason  to  expect  the  presence  of 
persons  on  the  track,  who  were  there  not  as 
bald  trespassers,  but  using  it  with  the  knowl- 
edge and  acquiescence ^f  the  (railroad)  com- 
pany. Under  such  circumstances  it  would  be 
the  duty  of  the  railroad  company  to  keep  a 
reasonable  lookout,  or  to  give  warning  of  the 
approach  of  the  train,  or  generally  to  observe 
ordinary  care,  under  the  circumstances,  to 
avoid  injury."  We  have  reproduced  so  much 
of  the  case  of  Jones  v.  Railroad,  supra,  in  or- 
der to  show  that  the  circuit  Judge  in  the  case 
at  bar  has  followed  the  principles  recognized 
and  approved  in  the  Jones  Case,  supra,  and 
hence  there  was  no  failure  on  his  part  when 
he  did  not  assume  to  decide  the  question  of 
trespasser,  but  properly  submitted  it  to  the 
Jury.    This  exception  is  overruled. 

5.  We  think,  under  the  authority  of  Jones 
V.  Railroad,  supra,  the  presiding  Judge  was 
correct  in  charging  the  Jury  as  to  a  licensee. 
The  trend  of  the  testimony  was  to  show 
that  for  more  than  20  years  the  railroad  com- 
pany had  acquiesced  in  the  use  of  the  walk 
alongside  of  its  track,  and  certainly  had  not 
forbidden  its  use  by  pedestrians;  also  the 
feet  of  the  intestate  were  on  the  path  of  that 
walkway  when  he  was  stricken  by  the  train 
of  defendant,  though  it  is  t^ue  he  was  seated 
on  a  cross-tie  of  the  track.  When  the  intes- 
tate, Mrs.  Jones,  was  killed,  in  Jones  v.  R. 
R.  Co.,  supra,  she  was  walking  on  the  trestle, 
and  yet  the  charge  of  the  circuit  Judge  call- 
ed the  attention  of  the  Jury  to  the  fact  that 
under  the  consent,  either  express  or  implied, 
8he  was  there  as  a  licensee.  This  exception 
Is  overruled. 


6.  We  do  not  think  the  presiding  Judge 
erred  in  speaking  of  a  lookout  by  telling  the 
Jury  what  it  meant,  and  under  what  circum- 
stances a  defendant  should  exercise  this 
duty.  Did  not  ordinary  care  require  this 
duty  of  defendant  in  its  acquiescence  in  the 
use  of  its  track  by  pedestrians?  Again, 
we  refer  to  the  extracts  we  have  made  from 
the  case  of  Jones  v.  R.  R.  Co.*  supra.  This 
exception  is  overruled. 

7.  This  exception  in  large  measure  has 
been  passed  upon  in  our  views  touching  the 
third  and  fourth  exceptions.  No  harm — 
legal  harm — resulted  to  defendant  from  the 
charge  of  the  Judge,  based  upon  a  hypo- 
thetical statement  There  was  no  vlolatlpn 
of  the  mandate  of  the  Oonstitutlon  forbidding 
Judges  charging  upon  the  facts.  See  Jenkins 
V.  Railway  Co..  68  S.  C.  373,  36  8.  E.  703. 

8.  We  do  not  think  there  was  any  error 
in  the  presiding  Judge  in  charging  plaintifTs 
fourth  request  We  have  already  passed  up- 
on these  matters,  especially  In  disposing  of 
appellant's  fourth  ground  of  appeal.  It  is 
overruled. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  is  affirmed. 

WOODS,  J.  (concurring).  In  concurring  in 
the  opinion  of  the  Chief  Justice,  I  do  not 
understand  it  Is  held  to  be  the  duty  of  a 
railroad  company  to  stop  its  train  because 
the  engineer  sees  a  man  sitting  on  a  cross- 
tie  in  front  of  the  train,  even  at  a  place 
where  the  public  are  accustomed  to  travel 
with  the  knowledge  and  implied  consent 
of  the  railroad  company.  Ordinarily,  the  en- 
gineer may  well  assume  that  such  person 
is  in  possession  of  his  senses,  and  will  get 
out  of  the  way  of  the  train.  But  in  this 
case  there  was  some  evidence  that  the  de- 
ceased was  sitting  bent  over,  with  his  face 
In  his  hands,  in  an  attitude  Indicative  of  a 
helpless  physical  condition,  and  that  by  prop- 
er watchfulness  the  engineer  would  have  ob- 
served the  significant  posture,  and  been  put 
on  notice  of  the  helplessness  of  the  man  he 
was  approaching  in  time  to  stop  the  train. 
Whether  this  helpless  condition  of  the  de- 
ceased was  due  to  drunkenness,  which  would 
warrant  a  finding  of  contributory  negligence, 
or  to  a  sudden  attack  of  Illness,  was,  under 
the  evidence,  a  question  of  fact  for  the  Jury. 


(70  8.  O.  125) 

HARKBY  et  aL  V.  NEVUiLB  et  aL 

(Supreme  (Doort  of  South  Carolina.     Nov.  11, 

1004.) 

WiLIi— CONSTBUCnON—BSTATE    OONVXTED. 

1.  Where  testator  devised  certain  land  to  his 
wife  for  her  life,  and  at  her  death  to  his  dangh- 
ter-in-law  for  and  durinc  her  life,  and,  in  case 
of  her  death  without  issue,  then  to  certain 
named  heirs,  it  is  not  a  conveyance  of  a  fee 
conditional  to  such  daughtet^in-iaw  by  implica- 
tion, under  Civ.  Code  1902,  }  2^  providing 
that  when.  In  any  will,  an  estate  is  limited  to 
take  effect  on  the  death  of  any  person  without 


S.C.) 


HABKBY  y.  NEVILLE. 


219 


beirs  of  the  body,  sneh  words  shall  not  mesn 
an  indefinite  failure  of  issue,  but  a  failure  at 
the  death  of  such  person ;  such  daughter-in-law 
then  having  a  son  alive,  who  has  since  died. 

Appeal  from  Common  Pleas  Circuit  Oomt 
of  Oconee  County;  Dantzler,  Judge. 

Action  by  Wm.  C.  EUirkey,  Thoe.  R.  Col- 
ston, Miles  Oswald  Colston,  and  Harry  Ed- 
gar Colston  against  Louisa  M.  Neville  and 
J.  D.  McMahon.  From  the  circuit  decree, 
plaintiffs  appeal.    Reversed.   — 

Jaynee  &  Shelor,  for  appellants.  8.  P. 
Dendy,  for  respondents. 

POPE,  C.  J.  Louisa  li.  NoTille,  claiming 
to  be  tlie  owner  ^in  fee  simple  of  a  tract  of 
land  containing  226  acres,  situate  in  the 
county  of  Oconee,  in  the  state  of  South  Car- 
olina, contracted  witb  and  sold  to  her  co- 
defendant  J.  D.  McMahon,  all  the  pine  tim- 
ber trees  standing  on  said  tract  of  land,  for 
20  cents  a  cord,  for  her  own  use,  benefit,  and 
behalf,  and  tliat  the  said  defendant  J.  D. 
McMahon  has  proceeded  with  a  force  of 
hands  to  fell  some  80  or  40  cords  of  said  pine 
timber  trees  standing  on  said  lands,  under 
the  contract  with  said  codefendant,  Louisa 
M.  Neville.  The  plaintiffs  deny  that  Mrs. 
Louisa  M.  Neville  is  the  owner  in  fee  sim- 
ple of  said  226  acres  of  land,  but  allege  that 
she  is  only  a  life  tenant  of  the  said  tract  of 
land.  Both  the  plaintifla  and  defendants 
claim  through  the  last  will  of  one  Rob^t 
Stribling,  who  departed  tliis  life  on  the 
day  of  May,  18T7.  A  preliminary  in- 
junction was  granted  by  his  honor  Judge 
Dantzler,  whereby  the  defendants  were  re- 
Ctrained  from  cutting  any  pine  or  other  tim- 
ber on  said  226  acres  of  land.  The  ajction 
was  brought  on  for  trial  before  Judge  Danti- 
ler,  vrho  decreed  that  the  said  defendant 
Louisa  M.  Neville  was  the  owner  in  fee  sim- 
ple of  said  226  acres  of  land,  and  therefore 
had  the  right  to  make  her  contract  with  her 
codefendant  J.  D.  McMahon.  The  plain- 
tifTs'  complaint  was  dismissed.  The  plain- 
tiffs have  appealed  from  said  decree  on  the 
grounds: 

''(I)  Because  his  honor  erred  in  finding  as 
matters  of  fact  as  follows:  'After  the  death 
of  the  testator,  his  widow,  Ruthy  P.  Strlbling, 
died,  and  his  daughter-in-law  Louisa  M. 
Stribling  intermarried  with  one  William  J. 
Neville,  and  one  child  was  bom  of  that  mar- 
riage. During  the  lifetime  of  such  child  the 
said  Louisa  M.  Neville,  nde  Stribling,  alienat- 
ed the  real  property  described  in  said  will, 
and  afterwards  acquired  title  thereto,  and 
now  claims  to  own  the  same  in  fee  absolutely 
in  her  own  right'  Whereas  the  testator  died 
in  1877,  and  the  widow  in  1902.  That  sub- 
sequently to  the  death  of  the  testator,  but 
more  than  eighteen  years  before  the  death  of 
the  widow,  Louisa  M.  Stribling  intermarried 
with  William  J.  Neville  Of  this  marriage, 
tm  June  2,  1884,  a  son  was  bom,  who  died  on 
June  6^  188a    On  June  14,  ^884^  Louisa  M. 


Neville  executed  a  deed  to  William  J.  Ne- 
ville, as  trustee,  conveying  her  estate  for  the 
benefit  of  herself  and  her  heirs.  That  Wil- 
liam J.  Neville  died  in  June,  1899.  That  by 
reason  of  the  trust  deed  aforesaid,  Louisa  M. 
Neville  now  claims  to  own  in  fee  the  tract 
of  land  described  in  said  will  absolutely,  in 
her  own  right  And  his  honor  arred  in  not  so 
finding.  .  ' 

"(2)  Because  his  honor  erred  in  his  con- 
struction of  the  will  of  Robert  Stribling,  de- 
ceased, dated  April  28,  1877,  whereby  he  con- 
strued item  4  as  giving  to  Louisa  M.  Neville 
a  fee  conditional  estate  in  the  tract  of  land 
therein  described,  whereas  he  should  have 
held  that  she  took  only  an  estate  for  life  un- 
der said  wilL 

"(8)  Because  the  well-settled  rule  of  law  in 
the  construction  of  wills  Is  that  the  intention 
of  the  testator  is  to  be  obtained  from  his  own 
words,  and  not  from  words  implied  or  sup- 
plied dehors  the  instrument;  and  his  honor 
erred  in  holding  that  Louisa  M.  Neville  took 
a  fee  conditional  estate  by  implication. 

''(4)  Because  the  express  estates  given  by 
the  will  are,  first  life  estate  to  the  widow; 
second,  life  estate  to  the  daughter-in-law; 
and,  tiiird,  remainder  in  fee  to  niece  and 
nephew  upon  the  death  of  the  daughter-in- 
law  without  issue  living  at  the  time  of  her 
death;  and  his  honor  erred  in  not  so  hold- 
ing. 

*'(S)  Because  it  is  manifest  from  the  lan- 
guage of  the  will  the  intention  of  the  testa- 
tor was  that  after  the  termination  of  the  life 
estate  given  to  the  widow  and  daughter-in- 
law,  the  remainder  in  fee  should  be  vested 
in  the  niece  and  nephew  in  case  of  the  death 
of  the  daughter-in-law  without  issue  living 
at  the  time  of  her  death;  and  his  honor 
erred  in  i|ot  so  holding. 

"(6)  Because  a  fee  conditional  occurs  where 
an  estate  of  freehold  is  limited  to  a  person, 
and  the  same  instrument  contains  a  limita- 
tion by  way  of  remainder  of  the  same  legal 
or  equitable  character  to  the  heirs  of  his 
body  or  his  issue,  to  whom  upon  his  death 
the  estate  is  to  descend  per  formam  doni, 
from  generation  to  generation,  until  the  line 
of  descent  becomes  extinct;  and  his  honor 
erred  in  not  so  holding. 

'^(7)  Because,  in  order  to  create  a  fee  con- 
ditional, there  must  be  either  words  of  in- 
heritance and  procreation,  or  words  indicat- 
ing an  intention  that  the  estate  should  pass 
indefinitely,  on  the  general  or  special  line  of 
ihe  first  taker,  to  one  and  the  heirs  of  his 
body,  in  the  proper  and  apt  form  of  lan- 
guage to  create  such  an  estate ;  and  his  hon- 
or erred  in  implying  or  supplying  these  words 
In  the  will  of  testator. 

'*(8)  Because,  after  the  act  approved  De- 
cember 24,  1883  (Laws  1888,  p.  430),  no  estate 
in  remainder,  whether  vested  or  contingent 
could  be  defeated  by  a  deed  of  feoffment  with 
livery  of  seisin,  and  his  honor  erred  in  not 
so  holding. 

**{9)  Because  the  deed  purporting  to  have 
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been  made  by  Louisa  M.  Neville  on  the  14tli 
day  of  June,  1884,  to  William  J.  Neville,  trus- 
tee, could  not  operate  to  defeat  the  estate  In 
remainder  of  the  niece  and  nephew  in  said 
premises,  the  act  then  declaring  that  no  es- 
tate in  remainder,  whether  vested  or  con- 
tingent, could  be  defeated  in  this  manner; 
and  his  honor  erred  in  not  so  holding. 

"(10)  Because  thfe  deed  purporting  t«^  have 
been  made  by  Louisa  M.  Neville  to  William 
J.  Neville,  trustee,  was  not  such  an  aliena- 
tion as  at  common  law  could  operate  to  de- 
feat an  estate  in  remainder ;  the  widow  being 
in  possession  of  the  land,  and  remaining  in 
possession  thereof  as  life  tenant  until  her 
death,  in  1902,  about  seventeen  years  there- 
after, William  J.  Neville  never  having  pos- 
session of  said  premises;  whereas,  there 
must  be  both  a  deed  and  a  corporal  transfer 
of  the  soil  from  one  to  another,  taking  effect 
in  prsDsenti,  or  not  at  all;  and  his  honor 
erred  in  not  so  holding. 

"(11)  Because  the  deed  being  made  to  W. 
J.  Neville,  as  trustee,  for  the  benefit  of 
Louisa  M.  Neville,  and  her  heirs — ^the  trus- 
tee having  nothing  to  do,  and  not  passing,  as 
feoffee,  into  the  actual  enjoyment  of  the  fee 
— it  was  as  if  Louisa  M.  Neville,  the  life  ten- 
ant, had  made  a  deed  to  herself,  and  of  her 
estate  in  the  premises;  and  his  honor  erred 
In  not  holding  the  same  Ineffectual  to  destroy 
the  contingent  remainder  of  the  niece  and 
nephew. 

"(12)  Because  said  deed  on  its  face  shows 
that  Louisa  M.  Neville  conveyed  only  the 
right,  title,  Interest,  and  estate  which  he  took 
under  the  will  of  testator,  after  the  termina- 
tion of  the  life  estate  of  the  widow,  Ruthy 
P.  Stribling,  of,  in  and  to  said  premises;  it 
was  a  conveyance  to  take  effect  In  future,  the 
Interest  thereby  conveyed  being  the  life  es- 
tate of  the  grantor,  after  the  termination  of 
the  life  estate  of  the  widow,  Ruthy  P.  Strib- 
ling, which  did  not  transpire  until  the  wid- 
ow's death,  in  1902,  four  years  after  the 
death  of  the  trustee,  who  never  exercised  any 
acts  of  ownership  or  dominion  over  said 
premises;  and  the  execution  of  said  deed 
does  not  constitute  such  alienation  of  a  fee 
conditional  estate  as  at  common  law  oper- 
ates to  defeat  the  estate  in  remainder.'* 

We  will  now  address  ourselves  to  these  ex- 
ceptions, and,  in  doing  so,  will  first  take  up 
the  second  to  the  seventh,  inclusive.  Before 
entering  into  the  discussion  of  the  exceptions, 
it  may  be  well  to  give  some  facts  not  dis- 
puted: 

The  testator,  Robert  W.  Stribling,  died  In 
May,  1877,  leaving  a "  will.  His  family,  at 
the  time  of  his  death,  and  for  years  before 
his  death,  were  his  wife,  Mrs.  Ruthy  Strib- 
ling, his  widowed  daughter-in-law,  Louisa  M. 
Stribling,  his  nephew,  William  C.  Harkey, 
and  his  niece,  Susan  B.  Harkey.  He  had  no 
children  of  his  own.  His  wife  was  made  by 
him  hia  sole  execatrlz.  His  will  was  as  fol- 
lows: 


"Ist.  I  desire  my  body  to  be  decently  In- 
terred in  the  earth  from  whence  it  came. 

"2d.  I  desire  all  my  Just  debts  and  funeral 
expenses  to  be  paid  as  soon  as  practicable 
after  my  death. 

"3d.  It  is  my  will  and  desire  that  my 
nephew,  William  C.  Harkey,  now  living  with 
me,  provided  he  shall  remain  with  me  as  in 
the  past,  if  I  shall  so  long  live,  or  In  case  of 
my  decease,  with  my  wife,  Ruthy  P.  Strib- 
ling, until  he  attains  to  the  age  of  twenty-one 
years ;  then  it  is  my  will  and  desire  that  he, 
my  nephew,  the  said  William  C.  Harkey, 
shall  have  one  good  horse,  bridle  and  saddle, 
and  the  sum  of  fifty  dollars  in  money. 

"4th.  The  tract  of  land  whereon  I  now  live, 
situate,  lying  and  being  in  the  county  of 
Oconee  and  State  aforesaid,  on  Conneross 
Greek,  waters  of  Seneca  River,  and  adjoining 
lands  of  B.  S.  Foster,  W.  T.  Jaynes,  L.  D. 
Stribling,  A«  G.  Sllgh  and  others,  containing 
two  hundred  and  twenty-six  acres,  more  or 
less,  and  also  all  other  real  estate  that  I  may 
be  seized  and  possessed  of  at  my  decease,  to- 
gether with  all  the  residue  of  my  personal 
estate,  after  the  payment  of  my  Just  debts, 
funeral  expenses  and  l^acy  as  above  direct- 
ed, I  will,  bequeath  and  devise  to  my  beloved 
wife,  Ruthy  P.  Stribling,  for  and  during  the 
period  of  her  natural  life,  for  the  Joint  use 
of  herself  and  my  daughter-in-law,  Louisa  M. 
Stribling,  giving  unto  my  said  wife  full  power 
to  sell  and  dispose  of  such  parts  of  my  per- 
sonal property  as  may  be  required  for  her 
comfortable  support  and  maintenance  during 
her  life,  and  from,  upon  and  Immediately 
after  her  death,  I  will,  bequeath  and  devise  all 
my  said  estate,  both  real  and  personal,  unto 
my  affectionate  daughter-in-law,  Louisa  M. 
Stribling,  widow  of  my  son,  Robert  B.  Strib- 
ling, deceased,  for  and  during  her  natural 
life,  and,  in  case  of  her  death  without  issue, 
then  one-third  of  my  estate  In  fee  unto  my 
nephew,  the  said  William  O.  Harkey,  and  his 
heirs  forever,  and  the  remaining  two-thirds 
thereof  in  fee  to  my  niece,  Susan  E.  Harkoy. 
and  her  heirs  forever. 

*'5th.  I  do  hereby  nominate,  constitute  and 
appoint  Ruthy  P.  Stribling  sole  executrix  of 
this,  my  last  will  and  testament 

"Witness  my  hand  and  seal,  this  28th  <Aj 
of  April,  A.  D.  1877.  Robert  Stribling.  \U 
8.1" 

Testator's  widow,  Mrs.  Ruthy  P.  Stribling, 
caused  the  will  to  be  admitted  to  probate, 
qualified  as  sole  executrix  thereof,  and  pos- 
sessed herself  of  the  testator's  lands  and  per- 
sonal property.  The  daughter-in-law,  Mrs» 
Louisa  M.  Stribling,  lived  with  her  mother^ 
In-law  until  she  married  one  William  J.  Ne- 
ville. On  the  2d  June,  1884,  she  gave  birth 
to  a  son.  On  the-  14th  day  of  June,  1884,  she 
executed  a  deed  of  said  lands  (226  acres)  to 
William  J.  Neville,  as  trustee.  The  follow- 
ing is  a  copy  of  said  deed,  to  wit: 

"The  State  of  South  Carolina:  Know  all 
men  by  these  presents:    That  I,  Louisa  in. 
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Neville,  of  the  county  of  Oconee  and  State 
aforesaid,  for  and  In  consideration  of  the 
natural  love  and  affection  which  I  have  and 
bear  to  my  husband,  William  J.  Neville,  and 
my  son,  Robert  D.  Neville,  and  for  the  fur- 
ther consideration  of  five  dollars  to  be  paid 
by  the  said  William  J.  Neville,  of  said  coun- 
ty and  State,  have  granted,  bargained,  sold 
and  released,  and  by  these  presents  do  grant, 
bargain,  sell  and  release,  unto  the  said  Wil- 
liam J.  Neville,  all  my  right,  title,  interest 
and  estate  which  I  have  by  virtue  of  the  will 
of  Robert  Stribling,  late  of  the  county  and 
State  aforesaid,  after  the  determination  of 
the  life  estate  to  Ruthy  P.  Stribling,  the 
widow  of  the  said  testator,  of  and  to  the  fol- 
lowing real  estate,  that  is  to  say,  in  all  that 
piece,  parcel  or  tract  of  land,  situate,  lying 
and  being  in  the  county  of  Oconee  and  State 
aforesaid,  on  Conneross  Greek,  waters  of  Sen- 
eca River,  adjoining  lands  of  E^  S.  Foster, 
W.  T.  Jaynes,  L.  D.  Stribling,  A.  O.  Sligh  and 
others,  containing  two  hundred  acres,  more 
or  less,  being  the  real  estate  mentioned  and 
described  In  the  will  of  said  Robert  Stribling, 
deceased.  Together  wifh  all  and  singular 
the  rights,  members,  hereditaments  and  ap- 
purtenances to  the  said  premises  belonging  or 
In  any  wise  Incident  or  appertaining. 

**To  have  and  to  hold  all  and  singular  the 
premises  hereinbefore  mentioned  unto  the 
said  William  J.  Neville,  his  heirs  and  assigns 
forever;  in  trust,  nevertheless,  for  the  use, 
benefit  and  behoof  of  myself  and  my  heirs 
forever.  And  I  hereby  bind  myself,  my 
heirs,  executors  and  administrators,  to  war- 
rant and  forever  defend  all  and  singular  the 
said  premises  unto  the  said  William  J.  Ne- 
ville, his  heirs  and  assigns,  against  me  and 
my  heirs,  and  all  and  every  other  person  or 
persons  whomsoever  lawfully  claiming  or  to 
claim  the  same  or  any  part  thereof.** 

On  the day  of  June,  1886,  the  son 

of  Mrs.  Louisa  J.  Neville  died.  She  has  nev- 
er borne  any  other  child  or  children,  and  Is 
now  63  years  of  age.  Mrs.  Ruthy  P.  Stribling 
died  In  the  year  1902,  and  thereupon  Mrs. 
Louisa  M.  Neville  occupied  the  said  planta- 
tiozL  This  suit  was  begun  in  1903.  Testa- 
tor*B  niece.  Miss  Susan  E.  Harkey,  Intermar- 
ried with  one  Thomas  R.  Colston.  Of  this 
marriage.  Miles  Oswald  Colston  and  Henry 
Edgar  Colston  were  bom,  and  Mrs.  Susan  E. 
Colston,  n^  Harkey,  died,  leaving  her  hus- 
band and  two  sons,  her  heirs  at  law.  Wil- 
liam J.  Neville  died  in  1899.  The  contest 
here  Involves  the  coilstruction  of  the  fourth 
clause  of  Robert  Stribling's  will.  By  said 
clause  a  life  estate  is  first  carved  out  for  the 
widow,  Mrs.  Ruthy  P.  Stribling.  This  life 
estate  ended  in  1902,  on  the  death  of  the  first 
life  tenant  Next,  a  life  estate  for  Mrs. 
Louisa  M.  Neville,  which  life  tenant  is  still 
alive  and  in  possession. 

Did  the  birth  of  the  issue  to  Mn.  Louisa 
M.  Neville  In  1884  clothe  her  with  a  fee  con- 
ditional in  said  lands,  so  as  to  enable  her  to 
convey  said  lan^s  on  14th  June,  1884,  to  a 


trustee  for  h^rsielf  and  her  heirs,  and  there- 
by Invest  her  with  the  fee-simple  estate  In 
said  lands?  It  Is  very  clear  that  the  testa- 
tor did  not  directly  convey  any  estate  in 
said  lands  to  the  son  of  Mrs.  Louisa  M.  Ne- 
ville. Old  the  testator  by  implication  create 
a  fee  conditional?  We  know  that  there  has 
been  some  confusion  in  the  law  of  the  state 
touching  a  fee  conditional  by  implication. 
See  the  cases  of  Buist  v.  Dawes,  4  Rich.  Eq. 
423,  and  Addison  v.  Addison,  9  Rich.  Eq.  58. 
In  one  of  those  cases  the  Court  of  Errors  held 
that  a  fee  conditional  **ls  such  an  estate  as  is 
to  descend  Indefinitely  in  the  line  of  the  first 
taker."  Such  is  the  idea  of  law  writers,  but 
what  is  meant  by  a  "fee  conditional  by  Im- 
plication" is  such. a  disposition  by  a  testator 
when  his  Intention  of  a  devise  to  the  issue  Is 
necessary  in  order  to  make  sense.  As  an  ex- 
ample, in  the  case  of  Addison  v.  Addison,  su- 
pra, when  the  language  of  the  testator,  Allen 
B.  Addison,  was,  "I  give  In  trust  to  George 
A.  Addison  and  Dr.  Edward  J.  Mims,  for  the 
sole  benefit  of  my  son,  Joseph  A.  Addison, 
during  his  natural  life,  the  following  prop- 
erty, that  is:  my  mill  place,  on  Shaw*s 
Creek,"  etc  "But  if  my  said  son,  Joseph  A. 
Addison,  should  die  without  leaving  any  child 
or  children,  or  representatives  of  child  or 
children,  in  that  case  my  will  is,  that  the 
above  property  be  equally  divided  between 
my  son,  George  A.  Addison,  and  my  daughter, 
Emeline  C.  Mims,  or  their  children.  ♦  •  •" 
J.  A.  Addison  had  a  son  born  after  the  death 
of  testator,  which  son  survived  said  J.  A. 
Addison.  It  was  held  by  the  court  "that  J. 
A.  took  an  estate  in  fee  conditional  In  the 
realty  by  Implication,  which  descended  to  his 
son.  ♦  ♦  ♦"  In  order  to  do  this,  It  was 
necessary  to  hold  that  the  language  of  testa- 
tor implied  a  greater  estate  in  J.  A.  Addison 
than  the  actual  devise,  which  was  for  life, 
and  that,  although  there  was  no  direct  devise 
to  the  issue  of  J.  A.,  yet  that  was  what  was 
meant  by  the  testator,  as  fixed  by  the  lan- 
guage used.  It  must  be  remembered  in  this 
connection  that  the  testator,  Allen  B.  Addi- 
son, dijsd  in  May,  1850,  which  was  three  years 
before  the  General  Assembly  of  this  state 
enacted  the  following  statute,  to  wit,  section 
2464  of  the  Civil  Code  of  South  Carolina  of 
1902:  "Whenever  in  any  deed  or  other  instru- 
ment in  writing,  not  testamentary,  hereafter 
executed,  or  In  any  will  of  a  testator  here- 
after dying,  an  estate,  either  in  real  or  per- 
sonal property,  shall  be  limited  to  take  effect 
on  the  death  of  any  person  without  heirs  of 
the  body,  or  issue,  or  issue  of  the  body,  or 
other  equivalent  words,  such  words  shall  not* 
be  construed  to  mean  an  indefinite  failure  of 
issue,  but  a  failure  at  the  time  of  the  death 
of  such  person."  Thus,  in  the  fourth  clause 
of  the  will  of  Robert  P.  Stribling,  the  act  of 
1853,  Just  quoted,  will  be  read  after  the  life 
estate  of  Mrs.  Ruthy  P.  Stribling,  as  follows: 
"For  and  during  her  natural  life,  and  in  case 
of  her  death  without  issue  living  at  the  time 
of  her  death,  then  one-third  of  my  estate  Id 
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fee  unto  my  nephew,  William  G.  Harkey,  and 
his  heirs  foreyer,  and  the  remaining  two- 
thirds  thereof  in  fee  to  my  niece,  Snsan  B. 
Harkey,  and  her  heirs  forever." 

We  feel  that  the  testator  was  obliged,  un- 
der the  law,  to  mean  In  his  will  a  life  estate 
to  Louisa  M.  Neville,  unless  her  Issue  should 
be  living  at  her  death,  in  which  event  the  Is- 
sue of  her  body  then  living  would  receive  the 
estate,  and  the  nephew  and  niece,  William 
and  Susan,  would  not  take  any  part  of  the 
estate,  for,  as  the  law  would  by  implication 
supply  "issue"  to  the  life  tenant,  It  would 
be  such  issue  as  would  survive  the  life  ten- 
ant, Lucy  M.  Neville,  whose  only  child  or  is- 
sue died  in  the  year  1886,  and  she  Is  now  too 
old  and  Infirm  to  bear  other  Issue. 

But  suppose  effect  could  be  given  to  the 
deed  the  said  Lucy  M.  Neville  granted  in 
1884  to  her  husband,  William  J.  Neville,  of 
said  tract  of  land.  It  must  be  plain  that 
such  effort  on  the  part  of  the  said  Lucy  M. 
Neville  to  change  her  relation  to  the  estate 
in  said  lands  was  utterly  futile,  not  because 
W.  J.  Neville  was  her  husband,  but  because 
she  could  not  change  her  relation  to  that 
land  by  making  a  deed  to  herself.  It  Is  true, 
she  used  the  name  of  a  trustee  In  her  deed, 
but  she  placed  the  performance  of  no  du- 
ties upon  such  trustee.  He  was  merely  to 
hold  such  property  for  Lucy  M.  Neville  and 
her  heirs.  It  was  well  said  by  the  late  Chief 
Justice  Mclver  in  Faber  v.  Police,  10  S.  C, 
at  page  389,  In  discussing  the  same  question: 
"The  rule  undoubtedly  is  that  when  there 
is  a  conveyance  to  one  for  the  use  of  an- 
other, and  the  trustee  is  charged  with  no 
duty  which  renders  it  necessary  that  the 
legal  estate  should  remain  In  him  to  en- 
able him  properly  to  perform  such  duty,  the 
statute  of  uses  executes  tbe  use  and  carries 
the  legal  title  to  the  cestui  que  use.  Ram- 
sey V.  Marsh,  2  McCord,  252,  13  Aifl.  Dec. 
717;  Jenney  v.  Laurens,  1  Speers,  356;  Mc- 
Nlsh  V.  Guerard,  4  Strob.  Eq.  66."  What- 
ever estate  Louisa  M.  Neville  conveyed  to 
W.  J.  Neville  in  trust  for  her  was  her  legal 
estate.  By  the  law,  the  trustee  having  no 
duty  to  perform,  the  legal  estate  eo  Instante 
was  carried  back  to  the  said  Louisa  M.  Ne- 
ville. Such  being  the  case,  there  was  an 
entire  failure  on  her  part  to  effect  the  title. 
It  might  be  said  that  Lucy  M.  Neville  so 
considers  her  effort  to  convey  the  title  as 
futile,  for  she  now  treats  the  same  land  as 
under  no  trust 

It  follows,  therefore,  that  the  decree  of 
the  circuit  court  must  be  reversed,  for  if 
Lucy  M.  Neville  has  only  a  life  estate  in  the 
tract  of  land,  she  has  no  right  to  allow  her 
codefendant  to  fell  the  timber  in  said  226 
acres  of  land,  and  that  after  her  death  the 
said  226  acres  of  land  will  revert  to  the 
plaintiffs. 


It  Is  the  judgment  of  this  court  that  fh» 
Judgment  ot  the  circuit  court  be,  and  the 
same  Is  hereby,  reversed,  and  the  action  la 
remanded  to  the  circuit  court  to  carr/  this 
judgment  Into  effect 

JONES  and  WOODS,  JJ^  concur  in  the 
result 

GARY,  A.  J.  (concurring).  The  will  must 
be  construed  as  if  the  testator  had  Inserted 
in  it  the  provisions  of  the  act  of  1853  set  out 
In  the  opinion  of  Mr.  Chief  Justice  POPE. 
The  limitation  over  after  the  life  estate  of 
Mrs.  Louisa  M.  Neville  should  read  as  fol- 
lows: "and  in  case  of  her  death  without  is- 
sue living  at  the  time  of  her  death,  then," 
etc.  If  this  controversy  had  arisen  under  a 
will  which  became  effective  prior  to  the  act 
of  1853,  the  case  of  Addison  v.  Addison,  9 
Rich.  Eq.  59i  shows  that  the  language  of 
the  will  would  have  been  sufficient  to  cre- 
ate an  estate  In  fee  conditional  by  Implica- 
tion. But  the  court  in  the  case  just  dted 
recognissed  the  principle  that  words  equiva- 
lent to  those  mentioned  In  the  statute  would 
prevent  the  life  estate  from  being  enlatged. 
into  a  fee  conditional  by  implication.  In 
that  case  the  court  says:  '*It  follows  that  If, 
in  this  litigation,  we  must  construe  the  words 
of  the  will  describing  the  event  on  which  the 
estate  was  to  go  over  as  equivalent  to  dying 
without  issue  living  at  the  death  of  Joseph, 
his  life  estate  cannot  be  enlarged  by  Im- 
plication." The  words  of  the  will  whlcb 
would  have  been  sufficient  to  create  a  fee 
conditional  by  Implication  are  restricted  by 
the  words  ''living  at  the  time  of  her  death," 
which  prevent  the  vesting  of  such  an' estate 
in  the  life  tenant,  as  they  show  that  it  was 
not  the  Intention  of  the  testator  that  the 
issue  should  take  in  Indefinite  successloD, 
which  is  a  prerequisite  for  the  Implica- 
tion of  a  fee  conditional.  Since  the  act  of 
1853,  we  do  not  see  how  a  life  estate  can  be 
enlarged  into  a  fee  conditional  by  implica- 
tion. 

In  his  opinion,  Mr.  Chief  Justice  POPE 
says:  "We  feel  that  the  testator  was  obli- 
ged, under  the  law,  to  mean  in  his  will  a  life 
estate  to  Louisa  M.  Neville,  unless  her  Issue 
should  be  living  at  her  death,  in  which  event 
the  issue  of  Tier  body  then  living  would  re- 
ceive the  estate,  and  the  nephew  and  niece. 
William  and  Susan,  would  not  take."  Italics 
ours.  We  cannot  concur  In  this  proposition, 
as  the  principle  is  stated  by  numerous  au- 
thorities in  this  state,  that  issue  cannot  take 
as  purchasers  by  Implication. 

For  these  reasons,  we  concur  In  the  con- 
clusion announced  In  the  leading  opinion, 
that  the  judgment  of  the  circuit  court  should 
be  reversed. 
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STACY  w.  OHBROKBB  FOUNDRY  A  HA- 

CHINB  WORKS. 

(Supreme  Court  of  Sooth  Carolina.     Nor.  18^ 

1904.) 

COBPOBATIONfr— OOMPSNSATIOn    OV    TBBASUUB 
—APPEAL— BXVIKW. 

1.  Where  a  director  of  a  corporation  is  elected 
treasurer  for  one  year,  and  at  the  expiration  of 
his  term  notifies  the  directors  that  he  cannot 
again  serve  for  the  same  compensation,  and  is 
re-elected  without  any  settlement  as  to  his  sal- 
ary, and  continnecf  in  the  employ  of  the  corpo- 
ration for  the  ensuing  year,  he  can  recover  what 
his  services  are  worth. 

2.  Findings  of  fact  by  circuit  court  on  appeal 
from  a  magistrate's  court  cannot  be  reviewed 
by  the  Supreme  Court. 

Appeal  from  Common  Pleas  Circnit  Court 
of  Cherokee  Cotnty;  Townsend,  Judge. 

Action  by  F.  Q.  Stacy  against  the  Chero- 
kee Foundry  &  Machine  Works.  From  cir- 
cuit order  reyerslng  magistrate's  Judgment, 
defendant  appeals.    Affirmed. 

J.  C.  Otts,  fop  appellant  J.  C.  Jeffriea,  for 
respondent 

POPB,  C.  J.  OThis  appeal  inTOIves  the 
right  of  the  plaintiff  to  recover  from  the  de- 
fendant the  sum  of  $88,  as  compensation  for 
hlB  services  as  treasurer  of  the  defendant 
company  from  25th  February,  1902,  to  last 
dayB  of  January,  ld03,  a  period  of  11  months. 
The  suit  was  commenced  and  tried  before  a 
magistrate,  whose  Judgment  was  against  the 
plaintiff,  who  appealed  therefrom,  and  se- 
cured the  verdict  of  the  magistrate  reversed, 
and  a  Judgment  In  his  (plaintifrs)  favor  for 
the  sum  of  $88.  The  defendant  now  appeals, 
and  we  will  consider  these  grounds  of  appeal 
in  tbelr  order,  up  to  the  sixth: 

"(1)  Because  the  circuit  Judge  erred,  as  a 
matter  of  law,  in  holding  (in  his  honor's 
opinion)  that  the  plaintiff  was  entitled  to 
recover  because  he  was  led  to  believe  before 
the  services  were  rendered  that  he  would  be 
paid;  and  it  is  respectfully  submitted  that, 
under  the  law,  where  a  director  performs 
services  clearly  outside  of  his  duty  as  a  di- 
rector, that  his  salary  must  be  agreed  upon 
bj  the  directors,  or  the  properly  constituted 
authorities,  before  the  services  are  rendered, 
and  that  it  is  not  sufficient,  where  the  trus- 
tee relation  exists,  as  in  case  of  a  director, 
for  him  to  be  led  to  believe  that  he  vrill  be 
paid  for  his  services."  It  Is  made  to  appear 
from  the  record  that  the  office  of  treasurer 
of  the  defendant  was  expressly  provided  for 
in  the  by-laws  of  the  defendant  corporation, 
and  that  another  person  had  held  that  office 
before  the  25th  February,  1901,  receiving  a 
salary,  but  that  the  board  of  directors  of  the 
defendant  company  elected  the  plaintiff 
treasurer  on  the  date  last  mentioned,  and  in 
the  year  1902  a  salary  of  $75  was  paid  the 
plaintiff  for  his  services.  In  February,  1902, 
the  plaintiff  was  again  elected  to  this  office, 
but  no  definite  sum  was  provided  as  salary. 


The  plaintiff  did  tell  them  he  would  not  serve 
for  less  than  $100.  At  the  trial  the  plaintiff 
sought  to  show  that  by  the  minutes  his  sal- 
ary was  fixed  at  the  rate  of  $100  per  annum. 
In  lieu  of  this  position,  he  endeavored  to 
show  by  testimony  that  his  services  were 
worth  the  said  sum  of  $88  for  11  months' 
service  as  treasurer.  This  being  a  law  case, 
the  conclusions  of  the  circuit  Judge  on  ques- 
tions of  fact  are  not  reviewable  by  us.  If, 
however,  it  should  be  insisted  that  the  con- 
clusion of  law  of  the  circuit  Judge  is  uh- 
sound,  we  remark  that  our  own  case  of 
Bowen  y.  B.  Co.,  84  S.  a  217,  13  S.  B.  421, 
abundantly  sustains  the  circuit  Judge.  This 
exception  is  overruled. 

**(2)  Because  the  circuit  Judge  should  have 
found  from  the  testimony  that  no  salary  was 
agreed  upon  by  directors  before  the  services 
were  rendered,  or  even  after  the  services 
were  performed,  and,  if  such  agreement  was 
made  at  the  end  of  the  first  year's  services, 
it  could  not  apply  or  be  construed  as  war- 
ranting a  payment  for  services  already  ren- 
dered, but  could  only  apply  to  services  to  be 
rendered  subsequently  to  time  of  such  agree- 
ment, if  made."  We  do  not  think  the  cir- 
cuit Judge  committed  any  error  as  here  com- 
plained of.  It  was  a  question  of  fact  We 
are  not  allowed  to  consider  any  questions  of 
fact 

"(S)  That  if  any  attempt  was  made  to  fix 
a  salary  for  the  plaintiff,  and  even  if  such 
salary  was  agreed  upon  at  the  end  of  first 
year,  it  was  illegal  for  the  services  to  be 
rendered  for  the  last  year,  because,  under 
the  testimony  of  the  plaintiff,  there  was  not 
a  quorum  of  the  board  of  directors,  exclusive 
of  the  .claimant,  present  when  such  salary 
was  discussed;  and  he  should  have  held,  as 
a  matter  of  law,  that  such  agreement,  even 
if  made,  was  illegal,  because  a  majority  of 
the  board  of  directors,  exclusive  of  the  plain- 
tiff, were  not  present  at  the  time,  as  testified 
by  the  plaintiff."  The  record  falls  to  disclose 
that  this  question  was  considered  by  the  cir- 
cuit Judge.  His  Judgment  was  based  upon 
the  testimony,  and  he  found  that  the  plain- 
tiff was  fully  entitled  to  be  paid  $88.  A 
quorum  of  the  board  of  directors  was  there. 
The  plaintiff  was  elected  treasurer  by  a  full 
board.  His  predecessor  in  office  received  a 
salary  in  excess  of  that  paid  plaintiff,  as  to 
which  he  was  entitled  to  be  paid.  This  ex- 
ception is  overruled. 

"(4)  Because  the  circuit  Judge  should  have 
found  from  the  testimony  that  the  services  of 
the  plaintiff  were  not  performed  under  such 
circumstances  as  would  show  that  it  was  well 
understood  not  only  by  the  plaintiff,  but  by 
the  proper  corporate  authorities,  that  his 
services  were  to  be  paid  for,  and  that,  as  a 
matter  of  law,  unless  such  was  well  under- 
stood by  both  parties,  he  could  not  recover." 
We  think  the  circumstances  of  this  case  show 
conclusively  that  plaintiff  was  entitled  to  the 
compensation  claimed  by  him.  This  excep- 
tion is  overruled. 
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We  will  next  consider  the  fifth  exception: 

"(5)  Because  the  circuit  judge  should  have 
found  from  the  testimony  that  the  service 
performed  the  first  year  by  the  plaintiff  \.  as 
without  any  claim  for  or  expectation  of  sal- 
ary, in  that  the  plaintiff  testified  that  no  sal- 
ary was  mentioned  by  any  one  until  after  he 
had  served  a  year;  and,  if  such  was  a  fact, 
under  the  law,  he  could  not  recover."  We 
do  not  understand  that  the  plaintiff  is  now 
suing  for  his  first  year's  salary.  That  has 
been  paid.  So  that  the  question  whether  his 
services  as  treasurer  were  not  to  be  paid  for 
during  or  on  account  of  his  first  year's  sal- 
ary Is  a  matter  with  which  we  are  not  now 
concerned.    This  exception  is  overruled. 

We  will  now  pass  upon  exception  6,  through 
exception  13,  Inclusive: 

"(6)  Because  the  circuit  Judge  erred  in  not 
finding  from  the  testimony  and  law  govern- 
ing this  case  that  the  $75  paid  himself  as 
treasurer  was  for  his  services  the  second 
year,  and  that  he  had  no  legal  right  to  apply 
such  payment  for  services  done  and  perform- 
ed before  anything  was  said  about  salary  or 
compensation. 

"(7)  Because  the  circuit  Judge  erred  In  not 
holding  that,  where  no  salary  Is  fixed,  none 
can  be  collected  by  an  officer  of  a  corporation 
who  is  also  a  director,  because  of  the  trust 
relation  existing  on  his  part 

"(8)  In  not  holding  that  an  officer  of  a  cor- 
poration who  is  also  a  director  capnot  claim 
compensation  legally  on  an  implied  contract, 
nor  can  he  recover  upon  a  quantum  meruit. 

"(9)  Because  the  circuit  Judge  erred  in  not 
finding  from  the  testimony  that  there  was  no 
agreement  to  pay  plaintiff  any  salary  before 
his  services  were  rendered. 

"(10)  Because  the  circuit  Judge  erred  in  not 
holding  that  if  plaintiff  was  entitled  to  a  sal- 
ary, under  the  testimony,  for  the  second  year, 
or  eleven  months  of  the  second  year,  that  he 
was  not  entitled  to  recover  because  of  the 
payment  to  himself  of  the  $75  paid  himself 
by  check  on  February  27,  1902,  which,  under 
plaintiff's  testimony,  should  have  been  ap- 
plied to  his  salary  for  the  last  year's  serv- 
ices, because,  under  plaintifTs  testimony, 
nothing  was  said  about  salary  or  compensa- 
tion until  the  beginning  of  the  second  year's 
services,  and  there  could  be  no  legal  claim 
for  services  prior  to  claim  for  salary  for 
work  admitted  to  have  been  performed  prior 
to  any  agreement  or  claim  of  salary. 

"(11)  Because  the  circuit  court  erred  In 
passing  upon  the  reasonableness  of  the  salary 
claimed,  when  that  was  not  an  issue  under 
the  plaintiff's  exceptions  on  appeal  from  the 
magistrate's  findings  and  rulings. 

"(12)  Because  the  circuit  Judge's  Judgment 
is  not  based  upon  the  exceptions  to  the  mag- 
istrate's Judgment,  to  vdt:  He  did  not  hold 
that  plaintiff  is  entitled  to  recover  under  an 
Implied  contract,  as  contended  in  his  second 
exception;  he  did  not  hold  that  he  was  en- 
titled to  salary,  although  a  director,  as  con- 
tended in  the  third  exception;    he  did  not 


I  hold  that  he  was  entitled  to  recover,  because 
•  that  the  $75  paid  himself  on  February  27, 
1902,  was  for  salary  for  the  previous  fiscal 
year;  and  he  did  not  base  his  findings  that 
the  plaintiff  was  entitled  to  recover  upon  a 
quantum  meruit 

"(13)  Because  the  circuit  judge  erred  in 
not  sustaining  the  magistrate's  findings  on 
the  facts,  and  in  reversing  the  magistrate, 
unless  the  preponderance  of  the  testimony 
was  against  the  findings  of  the  magistrate.'* 

The  sixth  exception  cannot  be  sustained  by 
us.    We  cannot  deal  with  the  testimony. 

We  have  this  to  say  in  regard  to  the  posi- 
tion that  a  salary  cannot  be  collected  by  a 
director,  when  elected  to  an  office  in  the  cor- 
poration, if  the  salary  is  not  first  fixed: 
that  such  a  doctrine  would  be  far-reaching. 

As  to  the  position  in  the  eighth  exception, 
it  is  met  by  the  case  of  Bowen  r.  R.  Co.,  su- 
pra. 

The  balance  of  the  exceptions  relate  to 
weight  of  testimony.  This  being  a  law  case, 
we  cannot  pass  upon  them.      ^ 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be,  and  it  is 
hereby,  affirmed. 


(70  3.  G.  IM) 

LASSITER  et  al.  ▼.  OKEETEE  CLUB  et  aL 

(Supreme  Court  of  South  Carolina.     Nov.  10, 

1904.) 

NONSUnV-EJECTMENT—BVIDEKCB— INSTRUC- 
TIONS—PLEADING. 

1.  Where,  In  an  action  to  recover  land,  there 
was  evidence  of  possession  by  plaintiffs  and 
their  grantors  under  color  of  title  for  more 
than  20  years,  it  was  not  error  to  refuse  a 
nonsuit 

2.  In  an  action  to  recover  possession  of  land, 
it  is  not  prejudicial  to  defendant  to  Instruct 
that  any  verdict  would  not  affect  the  rights  of 
persons  not  parties. 

3.  In  an  action  to  recover  land,  a  complaint 
alleging  that  defendant  had  from  time  to  time, 
while  in  possession,  cut.  and  sold  from  it  large 
numbers  of  trees,  and  appropriated  the  proceeds 
to  its  own  use,  and  demanding  damages,  suffi- 
ciently pleads  damages  for  withholding  posses- 
sion. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Beaufort  County. 

Action  by  J.  R.  Lassiter  and  others  against 
the  Okeetee  Club  and  J.  B.  Bostick.  From 
Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

W.  N.  Heyward  and  A.  Mclver  Bostick, 
for  appellants.  B.  A.  Hagood  and  W.  A. 
Holman,  for  respondents. 

POPE,  C.  J.    This  action  was  begun  on 
day  of  October.  1901.    Its  object  was 


the  recovery  by  the  plaintiffs  of  the  defendant 
Okeetee  Club  the  1,500  acres  of  land  describ- 
ed in  the  complaint  as  the  tract  of  land 
known  as  the  **New  River  Rice  Plantation" 
or  the  "Guerard  Plantation."  The  defendant 
J.  B.  Bostick,  it  was  alleged,  was  the  agent 
of  the  Okeetee  Club  in  charge  of  that  plan- 


S.C.) 


LASSITEB  T.  OKSETBE  CLUB. 


225 


tatlon.  Tbe  complaint  described  the  land 
as  being  embraced  In  a  plat  thereof  made 
by  John  Norton,  depnty  surreyor,  bearing 
date  the  SOtfa  of  April,  1837,  and  lying  in 
Beaufort  county,  in  this  state. 

The  action  came  on  for  trial  before  Judge 
Aldrlch  and  a  jury.  After  the  testimony  of- 
fered by  plaintiffs  was  closed,  the  defendants 
moved  for  a  nonsuit  The  circuit  Judge  held 
that  there  was  some  testimony,  and  refused 
the  nonsuit.  The  defendants  excepted,  and 
then  offered  their  testimony.  The  verdict 
of  the  Jury  was  for  the  plaintiffs  for  the 
land  sued  for  and  $250  damages.  After 
entry  of  Judgment  the  defendants  appealed 
on  the  following  grounds: 

"tl)  That  the  presiding  judge  erred  in 
refusing  the  motion  for  a  nonsuit,  and  In 
holding  and  deciding  that  color  of  title  in 
plaintiffs  was  supported  by  some  testimony 
as  to  possession,  whereas  he  should  have 
held  that  plaintiffs  had  failed  to  show  chain 
of  title  back  to  the  state,  or  for  twenty 
years,  to  presume  a  grant,'  and  that  there 
was  no  evidence  of  possession  sufficient  to 
presume  title  or  any  right  of  possession  in 
plaintiffs  from  any  source  whatsoever,  but, 
on  the  contrary,  that  the  evidence  negatived 
the  possession  of  the  disputed  lands  by 
plaintiffs,  by  showing  affirmatively  that  de- 
fendants were  In  possession  of  the  disputed 
lands  held  by  them  for  more  than  twenty 
years,  sufficient  to  presume  title  in  them. 

"(2)  That  his  honor  also  erred  in  not 
granting  the  nonsuit  on  the  further  ground 
that  the  evidence  failed  to  show  any  limits 
or  definite  location  as  to  the  po'rtlons  of  dis- 
puted lands  held  by  defendants;  it  clearly 
appearing  from  plaintiffs'  testimony  that 
considerable  portions  of  the  disputed  lands 
were  in  possession  of  others,  not  parties  to 
the  action,  and  were  not  possessed  or  claim-' 
ed  by  the  defendants. 

"(3)  That  his  honor  erred  in  charging  the 
Jury  that  others,  not  parties  defendant  in 
tills  action,  would  not  be  prejudiced  by  any 
verdict  in  this  action,  thus  implying  that 
a  verdict  might  be  found  against  tbe  defend- 
ants for  lands  not  In  their  possessiop  nor 
claimed  by  them,  which  instruction  tended 
to  mislead  the  jury  to  the  prejudice  of  de- 
fendants. 

"(4)  That  his  honor  erred  in  admitting 
testimony  as  to  damage  from  cutting  timber; 
there  being  no  allegation  as  to  any  amount 
of  damage  in  plaintiffs'  complaint,  and  there- 
fore no  cause  of  action  stated  for  such  dam- 
age. 

"(5)  That  Ills  honor  erred  in  submitting  to 
the  Jury  the  matter  of  damage  for  cutting, 
selling,  and  appropriating  proceeds  of  tim- 
ber. In  the  absence  not  only  of  such  issue 
raised  by  the  pleadings,  but  also  of  any  evi- 
dence upon  which  a  verdict  for  damages 
could  be  based. 

'^(6)  That  his  honor  erred  in  submitting  to 
the  Jury  the  question  of  damage  for  deten- 
tion of  lands,  and  in  charging  them  that, 
40  S.B.— 16 


should  they  find  that  plaintiffs  were  en- 
titled to  recover  the  lands  described  in  the 
complaint,  or  any  part  thereof,  they  might 
also  find  damages  for  the  detention  of  said 
lands,  such  as  annual  rentals,  use,  etc.,  in 
ihe  total  absence  of  any  such  issue  in  the 
pleadings,  and  of  any  evidence  whatsoever 
to  support  such  a  verdict 

"(7)  That  the  verdict  of  the  Jury  and  the 
Judgment  thereon  was  erroneous  and  unsup- » 
ported  by  testimony,  in  that  the  uncontra- 
dicted testimony  of  both  plaintiffs  and  de- 
fendants showed  that  a  very  considerable 
X)ortion  of  the  lands  recovered  in  said  judg- 
ment was  never  in  possession  of  defendants, 
nor  claimed  by  them,  and,  further,  in  that 
there  was  nothing  either  in  the  pleadings 
or  the  evidence  to  support  a  judgment  for 
damages  of  any  kind  from  any  source  what- 
soever." 

We  will  first  pass  upon  the  first  and  second 
grounds  of  appeal,  relating  as  they  do  to  mo- 
tion for  nonsuit  The  language  of  counsel  In 
making  their  motion  for  nonsuit  was  as  fol- 
lows: "Mr.  Bostick:  We  ask  for  a  nonsuit 
on  the  ground  that  the  plaintiffs  have  not 
made  out  title,  and  have  not  shown  any  facts 
from  which  title  can  be  presumed.  Further, 
they  have  not  defined  our  possession,  and 
that  is  material.  They  hav«  to  show  that 
we  ai^  in  possession  of  and  withholding  their 
land."  After  argument,  the  judge  held  as 
follows:  "The  CJourt:  The  question  is 
whether  the  color  of  title  is  supported  by  any 
testimony  as  to  possession,  and  I  think  it  1b. 
I  will  have  to  overrule  the  motion."  It  must 
always  be  kept  In  mind  that  In  a  law  case,  as 
contradistinguished  from  a  case  in  chancery, 
the  Supreme  Ck)urt  is  not  allowed  to  pass  up- 
on disputed  questions  of  fact.  We  cannot  for 
a  moment  entertain  a  discussion  of  the 
weight  of  testimony.  All  this  court  is  al- 
lowed to  do  on  questions  of  nonsuit  Is  to 
search  the  record  to  see  If  any  material  testi- 
mony exists.  Now,  in  the  case  at  bar  it  ap- 
pears In  the  testimony  that  one  John  Bell 
Guerard  held  In  his  possession  this  tract  of 
land  in  controversy  (the  whole  of  said  Guer- 
ard*s  New  River  rice  plantation  contained 
600  or  more  acres  of  land),  and  that  one  John 
Norton,  deputy  surveyor,  made  a  plat  of 
these  lands  In  the  year  1837,  and  that  this 
identical  plat  of  this  land  was  in  the  posses- 
sion of  John  Bell  Guerard  in  1837,  and  that 
of  his  son,  George  Henry  Guerard,  in  1855,  in 
which  year  he  died  intestate,  survived  by  his 
widow,  Mrs.  Guerard,  and  his  five  children, 
Sophie  Guerard,  Alice  Guerard,  William  C. 
Guerard,  George  Henry  Guerard,  and  Mrs. 
Louisa  0.  Heyward.  Of  these,  the  widow, 
Mrs.  Guerard,  died  intestate  in  1858,  and  the 
daughter,  Sophie  Guerard,  during  the  war 
between  the  states  (1861-65),  unmarried,  in- 
testate, so  tliat  in  the  year  1865  the  surviv- 
ing children  held  title  to  this  land.  In  1881 
these  lands  were  purchased  by  H.  M.  Comer 
&  Co. ;  they  receiving  deed  from  all  the  sur- 
viving children  of  George  Henry  Guerard 
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who  died  in  the  year  1855»  and  also  receiving 
the  plat  made  by  John  Norton,  deputy  sur- 
» veyor,  in  1837.  Henry  M.  CJoraer  &  CJo.  held 
the  land  until  1899,  when  they  conveyed  the 
same  by  deed  to  the  plaintiffs,  and  turned 
over  to  the  plaintiffs  their  deeds  and  the  plat 
of  this  "New  River  Rice  Plantation"  or 
"Guerard  Plantation,"  made  by  John  Norton, 
as  deputy  surveyor,  in  the  year  1837.  All 
the  records  of  Beaufort  county  were  destroy- 
ed by  the  Union  forces  prior  to  16th  Febru- 
ary, 1865.  It  was  also  testified  that  the  de- 
fendants ousted  the  agent  and  servants  of 
plaintiffs  from  some  of  the  land  in  dispute. 
It  was  also  testified  that  the  defendants  cut 
>rome  six  or  seven  pine  trees  on  the  lands  of 
plaintiffs.  Such  being  the  testimony,  al- 
though the  defendants  offered  testimony  to 
disprove  the  same,  the  circuit  Judge  did  not 
err  when  he  refused  to  grant  the  nonsuit,  be- 
cause the  Guerards  held  this  land  from  1855 
to  1881 — 2Q  years — and  they  were  the  gran- 
tors to  H.  M.  Comer  &  Ck).,  and  H.  M.  Comer 
&  Co.,  after  holding  the  lands  from  1881  to 
the  year  1899,  a  period  of  18  years,  conveyed 
by  deed  to  the  plaintiffs,  who  now  hold,  as 
alleged  owners,  said  lands,  all  covered  by  the 
plat  made  by  John  Norton,  deputy  surveyor, 
in  1837.  We  must  therefore  overrule  both 
of  these  grounds  of  appeal. 

3.  We  will  now  consider  the  third  ground 
of  appeal,  relating  as  it  does  to  the  charge. 
We  do  not  think  the  charge  of  the  circuit 
judge  is  Justly  liable  to  any  criticism,  as  here 
contended.  It  is  always  the  duty  of  a  trial 
judge  to  keep  the  minds  of  the  Jury  free  from 
any  possible  bias  arising  from  the  absence 
of  parties  whose  rights  it  was  barely  possi- 
ble the  jury  might  feel  were  endangered 
while  not  parties  to  the  action.  This  was 
what  the  circuit  judge  tried  to  guard  against, 
and  we  do  not  see  how  the  defendants  were 
injured  thereby.  This  ground  of  appeal  is 
dismissed. 

4  and  5.  It  seems  that  the  plaintiffs,  In  their 
complaint,  alleged  as  follows:  "Fifth.  That 
the  defendant  the  Okeetee  Club  had  from 
time  to  time  since  the  21st  day  of  November, 
1899,  and  while  In  possession  of  said  land, 
cut  and  sold  from  same  large  numbers  of 
trees,  and  appropriated  the  proceeds  from  the 
sale  thereof  to  their  own  use  and  benefit 
Wherefore,  the  plaintiffs  demand  judgment 
against  the  defendants  (1)  for  the  possession 
of  said  premises;  (2)  for  $1,500,  the  plain- 
tiffs' damages  by  withholding  of  the  same,  to- 
gether with  the  costs."  In  the  body  of  their 
complaint,  the  plaintiffs  have  alleged  that 
the  defendant  cut  and  sold  from  same  a  num- 
ber of  large  trees,  and  appropriated  the  pro- 
ceeds from  the  sale  thereof  to  their  own  use 
and  profit  In  the  case  of  Balle  v.  Moseley, 
13  S.  C.  439,  this  court  has  held  that  the 
omission  of  a  prayer  for  relief  in  the  com- 
plaint does  not  make  it  demurrable.  In  the 
case  just  cited  it  is  held  that  "demand  for  re- 
lief Is  not  part  of  the  cause  of  action.  Pom. 
on  Rem.  |  580."    If  such  be  the  law,  then  ob- 


jection cannot  be  sustained  as  here  made. 
These  exceptions  are  overruled. 

6.  The  complaint  sets  out  the  wrongs  which 
the  plaintiffs  demand  should  be  redressed  by 
the  defendants.  Testimony  was  received  on 
the  Issues  set  out  in  the  complaint  The  cir- 
cuit judge  stated  the  law  controlling  the 
same.  No  reversible  error  is  involved.  This 
ground  of  appeal  is  overruled. 

7.  The  objections  here  presented  relate  to 
the  sufiSciency  of  the  testimony.  In  a  law 
case  we  are  powerless  to  consider  them. 
This  ground  of  appeal  is  overruled. 

It  is  the  jud^nent  of  this  court  that  the 
judgment  of  the  circuit  court  is  aflOlrmed. 

JONES  and  WOODS,  JJ.,  concur  in  tiie  re- 
sult 


ao  s.  c  160) 

FARMERS'  &  MECHANICS*  MERCANTILE 
&  MFG  CO.  V.  SMITH. 

(Supreme  Court  of  South  Carolina.     Nov.  IT. 

1904.) 

JUnaMSNT— VACATING  —  PLEAnillG— VEBIFICA- 

TION. 

1.  Under  Code  Civ.  Pioc.  1902,  |  195,  author- 
izing a  circuit  judge  to  vacate  a  judgment  when 
defendant  shows  an  excusable  neglect  for  fail- 
ure to  answer,  there  is  no  error  of  law  in  an 
order  setting  aside  a  judgment  by  default,  where, 
before  default,  a  second  summons  and  complaint 
were  served  personally,  and  defendant's  family 
was  so  sicK  at  the  time  the  answer  should  have 
been  served  that  defendant  was  unable  to  leave 
home  to  consult  his  attorney. 

2.  Where  a  complaint  is  not  sworn  to  on  a 
proceeding  ta  set  aside  a  judgment  on  default 
under  Code  Civ.  Proc.  1902,  |  195,  It  is  un- 
necessary that  defendant  swear  to  the  proposed 
answer. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lexington  County. 

Action  by  the  Farmers'  &  Mechanics'  Mer 
ca  utile  &  Manufacturing  Company  against 
S.  R.  Smith.  From  order  granting  defend- 
ant leave  to  file  answer,  plaintiff  appeals. 
Affirmed. 

McFaddln  &  Jennings,  for  appellant  W. 
H.  Sharpe  and  G.  T.  Graham,  for  respond- 
ent 

POPE,  C.  J.  This  appeal  involTes  the 
right  of  a  circuit  judge  to  vacate  a  judgment 
when  the  defendant  shows  an  excusable 
neglect  for  failure  to  answer,  under  section 
195  of  our  Code  of  Civil  Procedure  of  1902. 
The  record  here  discloses,  among  others,  the 
following  facts:  The  summons  and  com* 
plaint  were  served  by  the  sheriff  of  Lexing- 
ton comity,  in  this  state,  on  the  Ist  day  of 
October,  1902.  The  defendant  called  to  see 
plaintiff's  attorneys  on  the  20th  day  of  Oc- 
tober, 1902,  on  which  day  the  plaintiff's  at- 
torneys caused  the  defendant  to  be  served 
with  another  summons  and  complaint  while 
in  their  office.     After  such  service  the  de- 

t  L  See  Pleading,  voL  89,  Cent  Dig.  f  8tL 
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fendant  showed  a  copy  of  tlie  summons  and 
complaint  served  ui>on  him  on  1st  October, 

1902.  The  defendant  on  that  day  received 
notice  that  his  son  was  quite  ill  in  Lexington 
county,  iA  this  state,  and  he  went  at  once  to 
his  son's  bedside.  This  son  was  very  ill,  and 
during  his  son's  illness  two  other  members 
of  defendant's  family  were  ill  from  typhoid 
fever.  The  defendant  in  this  way  failed  to 
reach  his  attorney,  W.  H.  Sharpe,  Esq. 
This  attorney  afterwards  sought  the  right 
to  answer,  which  was  declined  by  plalntUTs 
attorneys.     On  the  24th  day  of  February, 

1903,  judgment  by  default  was  taken  before 
Judge  Klugh.  On  the  20th  April,  1903,  no- 
tice was  given  by  W.  H.  Sharpe,  Esq.,  as 
defendant's  attorney,  to  set  aside  default 
Judgment  On  the  8th  day  of  June,  1908» 
this  motion  was  made  upon  affidavits  tend- 
ing to  show  the  illness  in  defendant's  family 
before  the  time  to  answer  had  expired;  that 
defendant  was  one  of  the  best  citizens  of 
Lexington  county;  that  defendant's  attor- 
ney was  in  attendance  upon  the  session  of 
the  Legislature  as  State  Senator  from  about 
9th  January,  1903,  till  its  close,  some  time  in 
the  latter  part  of  February,  1903;  that  the 
family  physician  knew  that  defendant's  wife 
and  their  two  children  had  typhoid  fever, 
and  were  quite  ill;  therefore  that  defend- 
ant's attorney,  by  letter  written  on  Novem- 
ber 15,  1902,  asked  leave  to  answer,  wtiich 
was  declined;  that  there  was  a  •correspond- 
ence between  the  parties  litigant,  or  rather 
the  attorneys  for  plaintiff  and  defendant; 
that  some  conversations  were  had,  during 
which  the  genuineness  of  the  note  was  in 
question.  After  a  hearing,  Judge  Townsend 
passed  the  following  order,  omitting  titles,  as 
follows: 

"This  is  a  motion  to  set  aside  a  Judgment 
taken  by  default  against  the  defendant  in 
the  above-entitled  action  on  the  ground  of 
excusable  neglect  The  main  facts  are  as  fol- 
lows, as  near  as  I  can  recollect,  which  was 
admitted  at  hearing,  ^nd  which  I  get  from 
the  papers  used  at  the  hearing:  The  de- 
fendant, S.  R.  Smith,  was  served  with  the 
summons,  and  probably  the  complaint,  on 
the  2d  day  of  October,  1902.  There  was 
some  sickness  in  the  family,  and  he  had  not 
answered  on  the  20th  of  October.  On  the 
last-mentioned  day — that  is,  20th  October — 
there  being  then  two  days  more  before  the 
expiration  of  the  time  to  answer,  the  de- 
fendant passed  through  Columbia  on  his  way 
to  Newberry,  and  was  in  the  ofllce  of  plain- 
tiff's counsel.  On  the  20th  October,  three 
days  after  the  expiration  of  the  time  to  an- 
swer (which  was  on  the  22d  October),  the 
defendant  passed  back  through  Columbia  on 
his  way  home  from  Newberry.  Whilst  in 
Columbia  plaintiff's  counsel  talked  with  him, 
and  served  him  with  another  copy  of  the 
summons,  as  of  the  same  date  as  the  first 
copy,  and  the  defendant  said  that  he  would 
see  the  plaintiff  company  about  the  case  be- 
fore he  left  the  city.    But  before  he  did  see 


the  company,  or  had  an  opportunity  to  see  it 
or  its  representative,  he  received  a  message 
from  his  home  that  his  son  was  very  sick, 
and  he  hastened  home  at  once,  and  failed  to 
see  the  plaintiff.  Up  to  this  point  I  do  not 
think  that  defendant's  neglect  was  excusa- 
ble, because  he  was  in  Columbia,  as  already 
stated,  on  the  20th  October,  two  days  before 
the  expiration  of  the  time  for  answering. 
Why  he  did  not  answer  at  that  time  does 
not  appear.  The  service  of  another  copy  of 
the  summons  on  him,  however,  on  the  25th 
October,  and  the  unexpected  sickness  in  his 
family,  already  mentioned,  and  the  letter  of 
plaintiff's  counsel  to  defendant,  dated  27th 
Octol)er,  in  which  they  told  him  that  Ve 
[they]  would  hold  the  papers  ten  days  from 
that  date,'  was  calculated  to  confuse  the  de- 
fendant For,  in  the  first  place,  this  fresh 
copy  of  the  summons,  which  was  served  on 
the  defendant  on  the  20th  October,  no  doubt 
contained  the  provision  that  he  must  an- 
swer the  complaint  twenty  days  from  its 
service,  and  two  days  afterwards,  to  wit,  on 
27th  October,  the  plaintiff's"  counsel  wrote 
him  that  they  would  hold  the  papers  ten 
days  from  that  date.  These  two  papers, 
viz.,  the  new  copy  of  the  summons  and  the 
said  letter,  were  well  calculated  to  convey 
to  the  defendant  the  idea  that  he  had  anoth- 
er ten  days  or  twenty  days  to  answer.  Then, 
when  we  consider  the  severe  illness  of  his 
family,  as  shown  by  the  affidavits,  which 
rendered  it  next  to  impossible  for  him  to 
leave  them  during  other  ten  or  twenty  days, 
I  think  the  default  of  the  defendant  was  rea- 
sonable and  natural,  and  that  his  neglect  to 
answer  was  excusable.  The  service  of  the 
second  summons  was  well  calculated  to  con- 
vey the  idea  that  the  failure  to  answer  the 
first  summons  had  been  condoned.  The  letter 
of  27th  October  was  calculated  to  convince 
the  defendant  that  he  had  at  least  ten  days 
to  answer.  It  is  therefore  ordered,  ad- 
Judged,  and  decreed  that  the  said  Judgment 
by  default  obtained  in  this  action  against  the 
defendant,  S.  R.  Smith,  be,  and  is  hereby, 
set  aside  and  vacated,  and  that  the  defend- 
ant have  twenty  days  from  the  filing  of  this 
order  to  answer  the  complaint  herein,  if  he 
be  so  advised." 

The  plaintiff  now  appeals  from  this  order. 
Its  first,  ground  of  appeal  is  as  follows:  "(1) 
Because  his  honor  erred  in  holding,  'The 
new  copy  of  the  summons  and  the  said  let- 
ter were  well  calculated  to  convey  to  the 
defendant  the  idea  that  he  had  other  ten 
days  or  twenty  days  to  answer,'  when,  it  is 
respectfully  submitted,  plaintiff's  attorneys 
did  not  know  at  the  time  of  such  second 
service  that  defendant  had  ever  been  serv- 
ed with  the  summons  ^nd  complaint  in  said 
case,  and  told  defendant  they  would  not 
rely  upon  the  second  service  after  they  as- 
certained that  service  had  already  been 
made,  and  when  the  express  language  of  the 
letter  of  plaintiff's  attorneys  to  defendant  of 
date  October  27,  190^  was  advice  that  he 
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had  made  defimlt  In  answering  the  com- 
plaint" 

Before  proceeding  to  dlscosa  the  excep- 
tiona,  we  would  say  that  an  inspection  of  the 
case  shows  that  the  circuit  judge  has  con- 
fused his  dates,  as  shown  by  his  decretal 
order.  The  summons  and  complaint  were 
served  on  the  1st  day  of  October,  1902,  and 
not  on  the  2d  day  of  said  month.  The  2(Hh 
day  of  October,  1902,  when  the  defendant 
went  to  plaintlirs  attorney's  office,  was  two 
days  before  the  time  to  answer,  and  not 
three  days  after  such  expiration  of  time  to 
answer.  The  service  of  second  summons 
and  complaint  was  on  the  20th  day  of  Oc- 
tober, 1902.  These  are  clerical  errors,  and 
would  make  the  decretal  order  inconsistent 
if  not  corrected. 

Now  let  us  examine  the  first  exception* 
We  do  not  think  the  circuit  Judge  was  in  er- 
ror in  holding  that  tbe  service  of  a  second 
summons  and  complaint,  together  with  the 
plaintiff's  attorney's  letter  of  date  27th  Oc- 
tober, 1902,  in  which  letter  such  attorney 
spoke  of  holding  up  the  papers  for  10  days 
after  the  latter  date,  were  calculated  to  con- 
fuse the  mind  of  the  defendant,  who  is  a 
layman.  Hence  we  will  have  to  decide 
against  this  exception. 

We  will  next  notice  the  second  exception, 
which  is  as  follows:  "(2)  Because  his  hon- 
or erred  in  holding,  'I  think  the  default  of 
the  defendant  was  reasonable  and  natural, 
and  that  his  neglect  to  answer  was  ex- 
cusable,' when,  it  is  respectfully  submitted, 
the  defendant  had  made  default  by  fail- 
ing to  answer  on  or  before  the  22d  day  of 
October,  1902,  and  when  his  honor  had  dis- 
tinctly held  that  *up  to  this  point  [referring 
to  the  25th  day  of  October,  1902]  I  do  not 
think  defendant's  neglect  was  excusable'; 
the  assignment  of  error  being  that  his  honor 
had  no  right  to  grant  such  order  on  the 
ground  of  excusable  neglect  occurring  after 
the  expiration  of  the  twenty  days  allowed 
for  service  of  the  defendant's  answer."  We 
have  already  shown  that  Judge  Townsend 
up  to  this  point  did  not  hold  that  on  the 
25th  October,  1902,  defendant's  neglect*  was 
excusable,  but  only  up  to  the  20th  October, 
1902.  Hence  the  point  of  defendant  here 
made  is  untenable.  This  exception  is  over- 
ruled. 

We  will  now  pass  upon  the  third  excep- 
tion, which  is:  "(3)  Because  his  honor  erred 
in  holding,  'The  service  of  the  second  sum- 
mons was  well  calculated  to  convey  the 
idea  that  the  failure  to  answer  the  first 
summons  had  been  condoned,  and  the  letter 
of  27th  October  was  calculated  to  convince 
the  defendant  that  he  had  at  least  ten  days 
to  answer,'  when,  it  is  respectfully  submit- 
ted, plaintiff's  attorneys  did  not  know  at 
the  time  of  such  service  that  the  defend- 
ant had  ever  been  served,  and  afterwards 
told  defendant  they  would  not  rely  upon  the 
second  service  after  they  had  ascertained 
that  service  had  already  been  made;    and 


it  is  respectfully  submitted  plaintiff's  attor- 
neys could  not  condone  the  failure  to  an- 
swer the  first  summons  when  they  did  not 
know  that  the  same  had  been  served."  We 
have  before  held  that  Judge  Townsend  made 
no  mistake.  The  second  summons  and  com- 
plaint were  calculated  to  affect  a  layman's 
(such  was  defendant)  mind.  This  exception 
is  therefore  overruled. 

We  will  next  consider  the  fourth  exception, 
which  is  as  follows:  "(4)  Because  his  honor 
erred  in  refusing  to  dismiss  defendant's  mo- 
tion upon  the  ground  that  the  showing  made 
by  defendant  as  to  his  having  a  valid  de- 
fense to  plaintilTs  cause  of  action  was  in- 
sufficient, in  that  (a)  his  proposed  answer 
was  not  verified;  (b)  nor  was  there  in  the 
affidavit  of  defendant,  nor  in  that  of  any- 
body else  in  the  showing  made,  a  verified 
statement  by  him  that  the  matters  and 
things  stated  in  defendant's  proposed  answer 
were  true;  (c)  nor  was  there  any  statement 
under  oath  as  to  what  defendant's  proposed 
defense  was."  The  plaintiff's  complaint  was 
not  verified;  hence  the  defendant  did  not 
verify  his  answer.  But  he  submitted  his 
affidavit  that  his  defense  was  meritorious. 
The  circuit  Judge  no  doubt  considered  this 
matter.  There  is  evidence  in  the  "case" 
that  this  particular  point  of  objection  was 
brought  to  the  attention  of  the  circuit  Judge, 
but  still  nothing  in  section  195  requires  the 
proposed  answer  to  be  sworn  to.  This  ex- 
ception is  overruled. 

We  will  now  dispose  of  the  fifth  excep- 
tion: "(5)  Because  his  honor  erred  in  hold- 
ing the  defendant's  neglect  was  excusable^ 
and  in  setting  aside  the  Judgment  in  this 
cause  and  granting  leave  to  defendant  to  an- 
swer  plaintiff's  complaint"  Section  195  of 
the  Ck)de  of  Civil  Procedure  of  1902  pro- 
vides: **The  court  •  •  •  may  in  its  dis- 
cretion, and  upon  such  terms  as  may  be 
Just,  at  any  time  within  one  year  after  no- 
tice thereof,  relieve  a  party  from  a  Judg- 
ment, order  or  other  proceeding  taken  against 
him  through  his  mistake^  inadvertence,  sur- 
prise or  excusable  neglect"  These  matters 
are  by  law  submitted  to  the  discretion  of 
the  circuit  Judge.  Of  course,  any  mistake 
in  law  by  the  circuit  judge  may  be  corrected 
by  this  court  on  appeal,  but  we  find  no  error 
of  law  involved  in  this  appeal.  This  excep- 
tion is  overruled. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  his  honor  Judge  Townsend  here- 
in is  affirmed. 


(70  S.  C.  146) 
RAMSEUR  V.  WHBLOHBL. 

(Supreme  Court  of  South  Carolina.    Nov.  15, 

1904.)  • 

ACTION— WHO    MAT    BRING. 

1.  Each  holder  of  a  claim  is  its  owner,  an> 
must  take  care  of  his  own  rights,  and  another 
party  cannot  sue  thereon  without  purchase  os 
assignment 
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Appeal  from  Common  Pleas  Circuit  Court 
of  Cherokee  County;   Dantzler,  Judge. 

Action  by  D.  S.  Ramseur  against  J.  V. 
Wbelchel  In  magistrate  court  From  order 
.of  circuit  court  affirming  magistrate's  Judg^ 
ment,  defendant  appeals.    Modified. 

Butler  &  Osborne^  for  appellant.  N.  W. 
Hardin,  for  respondent 

pope;  C.  J.  The  plaintiff  brought  his 
action  in  the  magistrate's  court  of  Cherokee 
county,  in  this  states  to  recover  $91.15  and 
costs.  The  claim  embraced  the  following 
items:  "(1)  For  $50  for  surgical  operation  by 
B.  S.  Kamseur  on  Alexander  Craig  (col.),  am- 
putation of  both  legs  and  attention  to  he%d. 
(2)  For  $25  favor  Dr.  J.  T.  Darwin  for  as- 
sisting in  above  op^atlon.  (3)  For  medicine 
furnished  for  Alexander  Craig  by  Cole  and 
Turner,  $2.15.  (4)  For  lodging  for  said  Craig 
furnished  by  Grace  Jolly,  $8.  (5)  For  burial 
expenses  of  said  Craig  favor  Henry  Cherry, 
$50.  ^  (6)  For  nursing  said  Craig  one  night  by 
Dave  Alexander,  $1.**  The  testimony  show- 
ed that  each  claimant  had  sued  for  himself 
before  the  county  commissioners,  and  each 
lost,  as  claims  against  Cherokee  county. 
Therefore  plaintiff  sued  without  having  paid 
or  having  the  claims  assigned  to  'him.  The 
magistrate  rendered  judgment  in  favor  of 
plaintiff.  An  appeal  was  taken  by  defend- 
ant which  came  on  to  be  heard  by  Judge 
Townsend,  who  overruled  all  grounds  of  ap- 
peal and  affirmed  the  magistrate's  judgment 
The  defendant  now  appeals  to  this  court  on 
the  following  groimds,  to  wit:  "It  is  re- 
spectfully submitted  that  his  honor  the  pre- 
siding judge  erred  in  the  following  partic- 
ulars: (1)  In  not  sustaining  defendant's  first 
ground  of  appeal,  as  follows:  'Because  the 
magistrate  erred  in  not  sustaining  the  de- 
fendant's motion  for  a  nonsuit  It  appearing 
from  plaintifTs  evidence  that  there  was  no 
liability  upon  defendant's  individuality  in 
this  action,  and  the  contract  if  &ny,  was 
with  him  as  an  official,  and  the  magistrate 
should  have  so  held.'  It  being  respectfully 
submitted  that  the  magistrate  erred  in  said 
ruling,  and  the  circuit  judge  should  have  sus- 
tained said  ground  of  appeal.  (2)  Error  in 
not  sustaining  defendant's  second  ground  of 
appeal,  as  follows:  'Second.  Because  said 
magistrate  erred  in  holding,  against  the  pre- 
ponderance of  the  testimony,  that  the  de- 
fendant was  Indebted  to  plaintiff  in  any 
amount  whatever;  it  being  respectfully  sub- 
mitted that  plaintiff's  testimony  showed 
that  plaintiff*s  contract  if  any,  was  with  the 
defendant  as  an  official,  and  not  as  an  in- 
dividual, and  therefore  defendant  was  not 
liable  to  plaintiff  in  any  amount,' — and  his 
honor  erred  in  not  so  holding.  (3)  Error  in 
finding  and  rendering  judgment  for  the  plain- 
tiff for  the  full  amount  sued  for,  when  it 
appeared,  according  to  plaintiff's  own  testi- 
mony, that  all  of  said  claim,  except  the  sum 
of  $50,  belonged  to  other  parties  and  not  to 
plaintiff.** 


1,  2.  We  are  satisfied  from  tlie  teBttmon:^ 
submitted  that  the  circuit  judge  committed 
no  error  as  by  these  grounds  complained  of, 
and  they  are  therefore  overruled. 

8.  We  are  satisfied  that  the  circuit  judge 
was  in  error  in  giving  plaintiff  judgment 
against  the  defendant  for  any  claims  excepf 
his  own.  £}ach  hold^  of  a  claim  is  its  own- 
er, and  must  take  care  of  his  own  rights,  li 
any.    The  plaintiff  is  not  their  guardian. 

It  is  the  judgment  of  this  court  that  thr 
judgment  must  be  reversed,  and  a  new  trial 
granted,  unless  the  plaintiff  shall  remit  all 
but  $50  on  the  judgment  in  10  days  after  the 
remittitur  reaches  the  circuit  court;  and,  if 
the  remittitur  is  so  entered,  then  the  judg- 
ment for  $50  is  affirmed. 


(70  s.  a  m) 

BRYANT  v.  CITY  OOUNCIIi  OF  ORANGB- 

BURQ  et  aL 

(Supreme  Court  of  South  Carolina.    Nov.  12, 

1904.) 

HUNICTFAL    COBPOBATIONS— INJT7BIES    TO    PX- 
DBSTBIAN— BICYCLE  ON   SIDEWALK. 

1.  The  city  of  Orangeburg  is  not  liable  for  in- 
juries to  a  pedestrian  bv  being  run  over  by  a 
bicycle  ridden  rabidly  along  the  sidewalk,  un- 
der a  charter  providing  that  for  willful  violation 
and  neglect  of  duty  the  mayor  and  aldermen 
shall  be  liable  criminally,  besides  being  liable 
for  damages. 

2.  Civ.  Code  1902,  §  2023,  providing  that  any 
person  injured  through  defects  in  any  streets, 
or  by  defects  of  anything  under  control  of  a 
city,  may  recover  in  an  action  therefor,  a  city 
is  not  liable  for  injuries  to  a  pedestrian  on  a 
sidewalk  by  being  run  over  by  a  bicycle,  though 
there  was  no  ordinance  prohibiting  the  use  of 
sidewalks  by  bicycle  riders. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Orangeburg  County;  Aldrich,  Judge. 

Action  by  Marguerite  Bryant,  by  her 
guardian  ad  litem,  against  the  city  council 
of  Orangeburg  and  the  city  of  Orangeburg. 
Demurrer  sustained  and  complaint  dismiss- 
ed, and  plaintiff  appeals.    Affirmed. 

The  following  is  the  circuit  decree: 
"The  plaintiff  Is  a  little  girl  seven  years 
old,  and  resides  with  her  father  on  Russell 
street,  in  the  city  of  Orangeburg,  S.  C.  On 
November  4,  1902,  she  was  a  pupil  in  the 
graded  school  of  said  city,  and  while  return- 
ing from  said  school  to  the  home  of  her 
parents,  walking  on  the  eastern  side  of  the 
sidewalk  on  Railroad  street,  or  avenue,  one 
John  Siders,  who  was  riding  a  bicycle  at  a 
high  rate  of  speed  longitudinally  upon  and 
along  said  sidewalk,  ran  against,  struck, 
knocked  upon  the  ground,  and  severely  in- 
jured the  plaintiff.  Her  right  leg  was  brok- 
en above  the  ankle,  and  she  received  other 
severe  bodily  injuries,  in  consequence  of 
which  she  was  made  sick  and  caused  to  suf- 
fer great  bodily  pain,  and  has  since  remain- 
ed lame  and  disabled.  The  plaintiff,  by  her 
guardian  ad  litem,  instituted  this  action 
against  the  defendants,  whereof  she  seeks 
to  recover  of  the  defendants,  as  damage  for 
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the  injuries  sustained  by  her  as  above  stated, 
$5,000. 

"There  are  two  causes  of  action  alleged 
In  the  complaint,  each  for  $5,000.  The  first 
is  based  upon  the  negligence,  and  the  sec- 
ond upon  the  willful  negligence,  of  the  de- 
fendants. Each  cause  of  action  alleges,  in 
substance,  that  the  sidewalks  are  under  the 
management  and  control  of  defendants;  that 
it  is  the  duty  of  defendants  to  keep  the  same 
in  good  order,  free  from  obstructions  ^nd 
dangers,  and  in  a  safe  and  secure  condition 
at  all  times  for  the  use  and  benefit  of  the 
traveling  public;  that  the  defendants,  not 
regarding  their  duty  In  the  premises,  and 
of  their  neglect  of  duty,  mismanagement, 
carelessness,  and  negligence,  did  permit  per- 
sons to  use  the  sidewalks  as  a  bicycle  track, 
and  to  ride  bicycles  on  and  upon  all  portions 
of  said  sidewalks,  regardless  of  the  rights, 
security,  and  convenience  of  pedestrians 
who  are  accustomed  or  compelled  to  use  said 
sidewalks,  and  who  have  a  lawful  right 
so  to  do.  Both  of  the  causes  of  action  are 
stated  in  apt  and  correct  language,  and  the 
only  questions  before  the  court  are  raised 
by  the  demurrer  of  the  defendants.  The 
complaint  should  be  read  as  a  part  of  this 
decree. 

"The  defendants  demur  to  the  first  cause 
of  action  upon  the  ground  that  it  does  not 
state  facts  8ufl3clent  to  constitute  a  cause  of 
action:  '(1)  Because,  under  the  laws  and 
statutes  of  South  Carolina,  municipal  cor- 
porations are  not  liable  for  damages,  un- 
der circumstances  such  as  are  set  forth  in 
the  said  first  cause  of  action.  (2)  Because 
there  are  no  statutes  improvising  a  liabil- 
ity for  damages  upon  municipal  corporations 
under  the  facts  set  forth  in  said  alleged  first 
cause  of  action  of  the  plaintifTs  complaint, 
and,  in  the  absence  of  an  enabling  statute, 
the  defendants,  being  a  municipal  corpora- 
tion, are  not  liable.  (3)  Because  it  is  not 
alleged  that  plaintiff's  injury  was  caused  by 
reason  of  a  defect  in  any  of  the  streets, 
causeways,  or  bridges  of  the  defendants, 
and  that  such  defect  was  occasioned  by  the 
neglect  or  mismanagement  of  the  defendant, 
or  by  reason  of  defect  or  mismanagement  of 
anything  under  the  control  of  the  defend- 
ant corporation  in  making  repairs  of  its 
streets.'  Defendants  demur  to  the  second 
cause  of  action  upon  the  ground  just  stated, 
and  I  need  not.  repeat  the  same.  Defend- 
ants further  demur  to  both  causes  of  action 
upon  the  ground  that  the  facts  and  circum- 
stances set  forth  in  both  of  said  causes  are 
the  same,  and  that  the  plaintiff  had-  im- 
properly united  the  said  alleged  two  causes- 
of  action  in  the  same  complaint,  and  also 
upon  the  ground  that  It  does  not  appear  that 
the  defendants  are  responsible  In  damages, 
because  there  is  no  legislative  enactment 
making  municipal  corporations  generally,  or 
the  defendants  in  particular,  liable  under 
such  facts  as  are  stated  in  either  or  both  of 
the  said  causes  of  action  in  plaintiff*s  com- 


plaint, and,  In  the  absence  of  such  legisla- 
tive enactment,  the  defendant,  being  a  mu- 
nicipal corporation,  la  not  liable. 

"I  think  that  it  is  well  settled  law  In  this 
state  that  a  municipal  corporation  is  not  lia- 
ble to  an  action  for  damages  predicated  up- 
on the  nonfeasance  or  misfeasance  of  the 
officers  in  regard  to  their  public  duties,  un- 
less expressly  made  liable  by  statute.  In 
the  well-considered  case  of  Glbbes  v.  Town 
CouncU  of-Beaufort,  20  S.  0.  218,  it  is  held: 
'We  regard  it  settled  in  this  state  that  a 
municipal  corporation  instituted  for  the  pur- 
pose of  assisting  the  state  in  the  conduct  of 
local  civil  government  is  not  liable  to  be 
sued  in  an  action  of  tort  for  nonfeasance 
or  misfeasance  of  its  officers  in  regard  to 
their  public  duties,  unless  expressly  made 
so  liable  by  statute.'  White  v.  City  Council 
of  Charleston,  2  Hill,  572;  Coleman  v.  Ches- 
ter, 14  S.  C.  290;  Black  v.  City  of  Columbia, 
ID  8.  C.  412,  45  Am.  Rep.  785;  Young  v. 
City  Council  of  Charleston,  20  S.  C.  116,  47 
Am.  Rep.  827;  Dunn  v.  Barnwell,  43  S!  C. 
398,  21  S.  E.  315,  49  Am.  St.  Rep.  843; 
Bramlett  v.  City  of  Laurens,  58  S.  C.  60,  36 
S.  E.  444. 

''The  learned  counsel  for  plaintiff  contends 
that  the  city  of  Orangeburg  is  liable  in  the 
case  at  bar  under  the  provision  of  the  twen- 
ty-fifth section  of  Its  charter,  and  also  under 
section  2023  of  the  Civil  Code  of  1902.  The 
charter  of  the  city  of  Orangeburg  is  an  act 
entitled  'An  act  to  Incorporate  the  city  of 
Orangeburg'  (18  St.  at  Large,  p.  525);  and 
the  twenty-fifth  section  of  said  act,  upon 
which  the  plaintiff  relies,  is  found  on  page 
530  of  said  volume,  and  reads:  'That  for 
the  wilful  violation  or  neglect  of  duty,  mal- 
feasance, abuse  or  oppression,  the  said  may- 
or and  aldermen,  jointly  and  severally,  shall 
be  liable  to  Indictment  in  the  court  of  gen- 
eral sessions,  and  upon  conviction  shall  be 
fined  in  a  sum  not  exceeding  five  hundred 
dollars,  or  being  imprisoned  not  exceeding 
twelve  months,  besides  being  liable  for  dam- 
ages to  any  person  injured.'  There  Is  no 
doubt  but  that  this  section  makes  the  mayor 
and  aldermen  liable  for  indictment  for  the 
willful  violation  or  neglect  of  duty,  malfea- 
sance, abuse,  or  oppression,  but  the  words 
'besides  being  liable  for  damages  to  any 
person  injured'  neither  refer  to  nor  Include 
the  city  of  Orangeburg.  This  section  makes 
the  mayor  and  aldermen  not  only  liable  to  a 
criminal  prosecution  for  the  offense  therein 
stated,  but  also  liable  in  damages,  in  a  civil 
action,  to  any  person  Injured  by  the  willful 
violation  or  neglect  of  duty,  malfeasance, 
abuse,  or  oppression  of  the  said  mayor  and 
aldermen,  jointly  and  severally.  The  char- 
ter of  the  town  of  Barnwell  contains  a  sec- 
tion similar  to  the  twenty-fifth  section  of 
the  charter  of  Orangeburg.  Mr.  Chief  Jus- 
tice Mclver,  than  whom  a  more  learned, 
careful,  or  painstaking  justice  never  adorned 
the  courts  of  this  state,  wrote  the  opinion  In 
Dunn  V.  Barnwell,  43  S.  O.  398,  21  S.  E.  315^ 
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48  Am.  St  Rep.  848.  He  had  before  bim  the 
charter  of  the  town  of  Barnwell,  and  doubt- 
lessly read  said  section,  and  the  inference  is 
that  he  did  not  give  it  the  construction  now 
lurged  by  counsel  of  plalntift. 

"Again,  section  1991  of  volume  1,  Code  of 
Law  of  South  Carolina  of  1902,  provides: 
*For  any  wilful  violation  or  neglect  of  duty, 
malpractice,  abuse  or  oppression,  the  mayor 
or  aldermen  so  offending  shall  be  liable  to 
punishment  by  a  fine  not  exceeding  one  him- 
dred  dollars,  or  imprisonment  not  exceeding 
thirty  days,  besides  being  liable  for  damages 
to  any  person  Injured  by  such  neglect,  mal- 
practice, abuse  or  oppression.*  The  section 
Just  cited  was  enacted  in  1896,  and  appears 
as  section  20  of  'An  act  to  provide  for  the 
incorporation  of  towns  of  not  less  than  one 
thousand  nor  more  than  five  thousand  inhab- 
itants.' 22  St.  at  Large,  p.  74.  We  find  the 
same  section  appearing  as  section  21  of  *An 
act  to  provide  for  the  incorporation  of  cities 
of  more  than  five  thousand  iu habitants,'  ap- 
proved February  19,  1901  (23  St  at  Large, 
p.  657).  Section  1991  appears  in  article  4 
of  chapter  49  of  the  Civil  Code  of  1902,  en- 
titled 'Municipal  Corporations.*  The  caption 
of  article  4  is  provisioned  common  to  towns 
and  cities  containing  over  one  thousand  in- 
habitants. So  that  ever  since  1896  we  have 
had  general  laws  practically  the  same  as  the 
twenty-fifth  section  of  the  charter  of  the  city 
of  Orangeburg,  and  yet  we  have  a  number 
of  recent  decisions  which  sustain  and  afilrm 
the  'well-settled  law/  as  above  stated.  See 
Bramlett  v.  Laurens,  58  S,  C.  63,  36  S.  B. 
444,  decided  in  1900,  and  Hutchison  v.  Sum- 
merville,  66  S.  C.  442,  45  S.  B.  8.  I  am  of 
the  opinion  and  conclude,  as  a  matter  of 
law,  that  said  section  25  of  the  charter  of 
Orangeburg  does  not  authorize  or  sustain 
this  action. 

"The  plaintiff  also  relies  upon  section  2023 
of  the  Civil  Code  of  South  Carolina  of  1902, 
which  reads:  'Any  person  who  shall  receive 
bodily  injury  or  damage  in  his  person  or 
property,  through  a  defect  in  any  street 
causeway,  bridge  or  public  way,  or  by  reason 
of  defect  or  mismanagement  of  anything  un- 
der control  of  the  corporation  within  the 
limits  of  any  town  or  city,  may  recover  in 
an  action  against  the  same  the  amoimt  of 
actual  damages  sustained  by  him  by  rea- 
son thereof.  If  any  such  defect  in  a  street 
causeway  or  bridge  existed  before  such  in- 
jury or  damage  occurred,  such  damage  shall 
not  be  recovered  by  the  person  so  injured, 
if  his  load  exceed  the  ordinary  weight:  pro- 
vided, the  said  corporation  shall  not  be  lia- 
ble unless  such  defect  was  occasioned  by 
the  neglect  or  mismanagement:  provided, 
further,  such  person  has  not  in  any  way 
brought  about  any  such  injury  or  damage  by 
his  or  her  own  negligent  act  or  negligently 
contributed  thereto.'  Said  section  2023  is 
taken  from  the  act  of  1901,  p.  667,  where  It 
appears  as  section  22  of  'An  act  to  provide 
for  the  incorporation  of  cities  of  more  than 


&ve  thousand  inhabitants.*  23  St  at  Large,, 
p.  648.  It  also  appeared  as  section  1582  of 
the  Revised  Statutes  of  1893,  being  the  act 
approved  in  December,  1892,  entitled  'An 
act  providing  for  a  right  of  action  against  a 
municipal  corporation  for  damages  sustain- 
ed by  reason  of  defects  in  the  repair  of 
streets,  sidewalks  and  bridges  within  the 
limits  of  such  municipal  corporations.*  21 
St  at  Large,  p.  91.  I  don't  think  that  said 
section  2023  sustains  the  plaintiff's  cause. 
In  the  very  recent  case  of  Hutchison  v.  Sum- 
merville,  66  S.  C.  448,  45  S.  E.  10,  the  court 
says,  'The  statute  received  judicial  construc- 
tion in  Dunn  v.  Barnwell,  43  S.  C.  398,  21  S. 
B.  316,  49  Am.  St^  Rep.  843;'  and  in  Barks- 
dale  V.  City  of  Laurens,  58  S.  C.  413,  36  S.  B. 
661.  In  the  last-mentioned  case  the  court 
says,  'The  title  of  said  act  of  1892  is,  "An  act 
providing  for  a  right  of  action  against  a  mu- 
nicipal corporation  for  damages  sustained  by 
reason  of  defects  in  the  repair  of  streets, 
sidewalks  and  bridges  within  the  limits  of 
such  municipal  corporation."  This  act  was 
construed  in  the  case  of  Dunn  v.  Barnwell, 

43  S.  C.  401,  21  S.  E.  315,  49  Am.  St  Rep. 
843,  wherein  the  court  held,  by  the  term 
"mismanagement"  as  used  in  the  c^iuse, 
"or  by  reason  of  defect  or  mismanagement 
of  anything  under  control  of  the  corpora- 
tion," meant  mismanagement  in  making  re- 

^pairs  on  the  streets,  so  that  the  corporation 
should  be  held  liable  not  only  for  neglect  in 
making  repairs  on  the  streets,  but  also  for 
mismanagement  of  anything  under  the  con- 
trol of  the  corporation  in  making  such  re- 
pairs.' The  municipality  is  liable  not  only 
for  its  neglect  in  failing  to  make  repairs  on 
the  streets,  but  likewise  for  its  negligence  in 
making  such  repairs.  In  other  words,  it  is 
liable  for  its  negligent  nonaction  as  well  as 
for  its  negligent  action  in  making  repairs. 
•It  would  practically  destroy  the  effect  of  the 
statute  to  sustain  the  proposition  for  which 
the  appellant  contends.'  There  are  a  number 
of  cases  which  discuss  the  subject  under 
consideration,  but  I  will  only  refer  to  Acker 
V.  Anderson, ^20  S.  C.  495;  Brown  v.  Laurens 
County,  38  S.  C.  282,  17  S.  B.  21;  Mason  v. 
Spartanburg  County,  40  S.  C.  393,  19  S.  B. 
15,  42  Am.  St  Rep.  887;  Parks  v.  Greenville, 

44  S.  C.  172,  21  S.  E.  540;  and  cases  cited  in 
the  first  part  of  this  decree. 

"I  am  of  the  opinion  and  conclude,  as  mat- 
ter of  law,  that  said  section  2023  does  not 
give  to  the  plaintiff  a  right  of  action  for  dam- 
ages under  the  facts  alleged  in  the  complaint 
The  question  now  before  this  court  has  been 
decided  in  several  of  the  states.  In  the  case 
of  Jones  V.  City  of  Williamsburg,  34  S.  E. 
883,  97  Ya.  722,  it  was  held  by  the  Supreme 
Court  of  Appeals  that  'a  city  is  not  liable  to 
a  person  for  injiuries  resulting  from  being 
struck  by  a  bicycle  ridden  on  the  sidewalk, 
or  the  failure  to  pass  an  ordinance  prohibit- 
ing such  use  of  the  sidewalks.'  This  case  is 
also  reported  in  47  L.  R.  A.,  at  page  294. 
The  Supreme  Court  of  Georgia,  in  the  case 
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of  Tarbutton  T.  Town  of  Tennllle,  110  Qtu 
90,  86  &  B.  282,  held:  rThere  Is  no  obliga- 
tion upon  the  authorities  of  a  manlcipal  cor- 
porttti<Mi,  towards  any  one  of  its  citizens^ 
to  exercise  the  legislative  discretion  with 
which  they  are  invested  to  enact  ordinances 
prohibiting  any  specific  act  concerning  the 
streets  and  sidewalks  of  the  town.  Such 
matters  are  left  to  their  discretion,  and  a 
right  of  action  does  not  accrue  to  one  who 
was  injured  by  a  person  riding  a  bicycle  on 
the  sidewalk  because  the  authorities  had  fail- 
ed to  prohibit  such  riding.'  I  think  that  the 
demurrer  of  defendants,  as  stated  in  the  first, 
second,  third,  and  last  grounds  of  demurrer 
to  both  causes  of  action,  as  alleged  in  the 
complaint,  is  well  taken,  and  should  be  sus- 
tained. Wherefore  it  is  ordered,  adjudged, 
nnd  decreed  that  the  demurrer  of  the  defend- 
ants to  both  causes  of  action  alleged  in  the 
complaint  herein  be,  and  hereby  are,  sus- 
tained, and  that  the  said  complaint  be,  and 
hereby  is,  dismissed,  with  costs." 

James  F.  Islar  and  Raysor  A  Summers, 
for  appellant  Wm.  L.  Qlaze,  for  respond- 
ents. 

WOODS,  J.  All  the  questions  made  by 
this  appeal  have  been  fully  discussed  by 
the  decree  of  the  circuit  court.  We  adopt 
that  decree,  for  the  reason  that  any  further 
discussion  could  be  only  a  repetition  or  elab^ 
oration  of  the  views  therein  expressed. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(70  8.  a  108) 

WELBORN  V.  DIXON. 

(Supreme  Court  of  South  Carolina.    Nov.  10, 

1904.) 

PLBAniNO  —  MOTION  TO  ELECT  — PABOIi  BVI- 
OENCE— DEEO  —  MOBTGAOE  —  FAILURE  TO  BE- 
CON  VET—DAMAGES— EQUITY. 

1.  Where  the  aHegations  of  a  complaint  are 
appropriate  to  more  than  one  cause  of  action, 
the  remedy  is  by  motion  to  elect. 

2.  Parol  evidence  is  admissible  to  make  cer- 
tain the  description  in  an  agreement  to  "deed 
back  to  J.  said  piece  of  land,  containing  twen- 
ty-seven acres." 

8.  That  a  deed  was  intended  aa  a  mortgage 
mav  be  shown  by  parol. 

4.  On  payment  of  a  debt  secured  by  a  deed, 
the  grantor  is  entitled  to  reconveyance. 

6.  Where  land  is  conveyed  to  secure  a  debt, 
with  an  agreement  for  reconveyance,  and  on 
payment  of  the  debt  the  grantee  fraudulently 
refuses  to  reconvey,  he  may  be  made  to  respond 
in  punitive  as  well  as  compensatory  damages. 

o.  Plaintiff  conveyed  certain  land  to  secure  a 
debt  under  a  contract  with  the  grantee  to  recon- 
vey  on  payment  thereof.  The  grantee  thereaft- 
er sold  the  land.  Held  that,  on  tender  of  debt 
and  refusal  to  reconvey,  the  grantor  may  sue  in 
equity  for  the  proceeds,  but  cannot  recover  puni- 
tive damages. 

Woods,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County;   Aldrlch,  Judge. 

f  t.  See  Mortgages,  voL  85,  Cent  Dig.  |  M. 


Action  by  J.  Welbom  against  J.  W.  Dix- 
on. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

This  is  an  appeal  from  an  order  overruling 
a  demurrer  to  the  complaint  on  the  gix>und 
that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  complaint  con- 
tains two  causes  of  action,  the  first  of  which 
la  thus  alleged: 

"(1)  That  prior  to  the day  of  March, 

1902,  plaintiff  was  the  sole  owner  in  fee 
simple  of  a  tract  of  land  in  county  and  state 
aforesaid,  containing  twenty-seven  acres, 
more, or  less.  Just  outside  the  town  of  Pelzer, 
conveyed  to  him  by  Sarah  M.  Allen  by  deed 
of  September  10,  1897,  recorded  in  the  office 
of  R.  M.  G.  for  said  state  and  county,  in 
Book  QQQ,  at  page  twenty,  which  is  here 
referred  to  for  full  description  of  said  land. 

"(2)  That  on  March  15,  1902,  the  plaintiff, 
having  borrowed  money  of  defendant,  and 
purposing  to  secure  the  payment  of  the  debt, 
executed  to  him  a  deed  to  said  land,  and 
both  together  executed  at  the  time  of  the 
execution  of  the  said  deed  a  written  con- 
tract, a  copy  of  which  is  as  follows:  'State 
of  South  Carolina,  County  of  Anderson.  Ar- 
ticles of  agreement  entered  into  this  loth 
day  of  March,  1902,  between  J.  W.  Dixon  and 
J.  W.  Welborn,  witnesseth:  That  provided 
J.  W.  Welbom  shall  pay  to  J.  W.  Dixon  on 
or  before  November  1st,  1902,  the  sum  of 
three  hundred  and  eighty-five  dollars,  the 
said  J.  W.  Dixon  agrees  to  deed  back  to  J. 
W.  Welbom  said  piece  of  land,  containing 
27  acres,  more  or  less,  and  to  pay  him  ten 
per  cent,  interest  on  said  amounts,  and  a!1 
costs.  [Signed]  J.  W.  Dixon.  lU  S.]  J.  W. 
Welbom.  [L.  S.]  Witnesses:  [Signed]  A. 
G.  Pinckney,  L.  B.  Roberts.'  Said  deed  was 
an  ordinary  fee-simple  warranty  title,  like 
in  all  respects  to  the  usual  form  of  sucli  ti- 
tles. 

"(3)  That  the  amount  of  the  plalnUff's 
debt  to  defendant,  together  with  principal, 
interest,  and  all  charges,  never  exceeded  the 
sum  of  three  hundred  and  eighty-five  and 
«Vioo  dollars  (1385.00),  and  the  purpose  and 
understanding  of  the  parties  to  the  agree- 
ment was  that  the  papers  hereinabove  refer- 
red to  should  constitute  a  mortgage  upon 
said  land  to  secure  the  payment  of  said  debt 

"(4)  That  some  months  before  November 
1,  1902,  defendant,  in  utter  disregard  of  his 
contract  to  reconvey  to  plaintiff,  in  willful 
fraud  of  his  said  agreement,  and  in  flagrant, 
deliberate,  and  wanton  violation  of  plaintiff's 
rights  in  the  premises,  sold  and  transferred 
and  conveyed  said  land  to  a  third  party; 
thus  puttinf?  it  out  of  his  power  to  carry  out 
his .  contract  aforesaid. 

"(5)  That  a  few  days  prior  to  November 
1,  1902,  plaintiff,  by  his  attorney,  made  de- 
fendant a  legal  tender  of  the  sum  of  three 
hundred  and  eighty-five  and  ^Vioo  dollars 
($385.00)  to  secure  a  reconveyance  from  him 
of  said  land,  but  defendant,  as  plaintiff  is  \m 
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formed  and  belleyea,  refused  said  tender, 
stated  that  be  had  sold  said  land  to  Mr.  J. 
W.  Willlama,  and  that  he  could  not  and 
would  not  rdconvey  it  to  plaintiff,  and  de- 
clared* as  he  had  done  repeatedly,  that  he 
would  spend  a  thousand  dollars  on  the  mat- 
ter rather  than  let  defendant  have  anything 
out  of  it  And  he  has  subsequently  refused 
and  still  refuses  to  carry  out  said  contract, 
in  Tlolation  both  of  the  spirit  and  letter 
thereof.  All  to  plaintiff's  damage  two  thou- 
sand dollars." 

The  second  cause  of  action  contains  sub- 
stantially the  same  allegations  as  the  first, 
except  the  following,  instead  of  paragraphs 
4  and  5  of  the  first  cause  of  action,  to  wit: 

''(9)  On  information  and  belief,  plaintiff 
says  as  follows:  Some  months  prior  to  No- 
vember 1,  1902,  defendant,  in  willful  fraud 
of  the  rights  of  plaintiff,  and  with  the  de- 
liberate, wanton,  and  willful  purpose  of  de- 
frauding him,  of  violating  the  trust  that 
arose  under  the  facts  of  the  case,  and  of 
fraudulently  converting  to  his  own  use  the 
whole  proceeds  of  his  sale  of  said  land,  in 
fraud  of.  plaintiff's  rights  therein,  did  sell, 
transfer,  and  convey  said  land  to  Mr.  J.  W. 
Williams  for  the  sum  of  six  hundred  dol- 
lai-s,  in  cash  and  chattels,  and  did  collect 
and  appropriate  to  his  own  use  all  of  said 
cash  and  chattels,  refusing  to  account  to 
plaintiff  for  any  part  thereof,  and  declaring 
that  he  would  spend  one  thousand  dollars 
in  this  matter  before  ^defendant  should  have 
one  cent  Plaintiff  was  prepared  before  No- 
vember 1,  1902^  to  pay  to  defendant  the  said 
sum  of  three  hundred  and  eighty-five  dollars 
($385),  and  a  few  days  before  that  time  he 
got  the  money,  and  made,  through  his  attor- 
ney, a  lawful  tender  of  the  full  amount  due 
defendant  but  he  refused,  has  since  refused, 
and  still  refuses  to  accept  the  same  and 
account  to  plaintiff  for  the  proceeds  of  his 
unauthorized  dealing  with  said  land,  or  any 
part  thereof,  all  to  plaintiff's  damage  two 
thousand  dollars.  Wherefore  plaintiff  prays 
Judgment  against  the  defendant  for  twb 
thousand  dollars  and  the  costs  of  this  &c- 
tion." 

The  grounds  of  demurrer  to  the  first  cause 
of  action  are  as  follows: 

"(1)  Because  the  contract  set  out  in  para- 
graph 11,  the  refusal  of  performance  of 
which  is  made  the  basis  for  the  first  cause 
of  action,  is  void  under  the  statute  cf  frauds, 
in  tliat  it  appears  on  the  face  thereof  that 
said  agreement  for  the  sale  of  the  land  is 
too  indefinite,  in  that  the  agreement  set  out 
does  not  so  describe  the  property  as  to  be 
identified  by  the  court,  and  it  is  submitted 
that  an  action  for  damages  does  not  arise 
from  the  breach  of  a  void  agreement. 

"(2)  Because  it  appears  upon  the  face  of 
said  complaint  that  said  cause  of  action  al- 
leged therein  is  not  founded  upon  a  tort, 
where  some  right  of  person  or  property  is 
Invaded  maliciously,  violently,  wantonly,  or 
with  reckless  disregard  of  social  or  civil  obli- 


gations; that  whatever  rights  plaintiff  has 
in  the  premises  arise  solely  ex  contractu,  by 
a  breach,  rescission,  or  refusal  of  defendant 
to  perform  the  alleged  executory  civil  agree- 
ment  for  the  sale  of  land,  and  no  facts  are  al- 
leged and  no  damages  are  shown^  as  arising 
from  the  natural  results  of  a  breach  of  said 
agreement,  and  defendant  submits  that  an 
action  for  exemplary  damages  does  not  lie 
for  the  breach  of  an  executory  agreement  for 
the  sale  of  land. 

''(3)  Because  it  appears  upon  the  face  of 
the  complaint  that  th6  defendant  has  rescind- 
ed or  refused  to  perform  the  alleged  agree- 
ment for  the  sale  of  land  set  out  in  paragraph 
11  of  said  complaint;  and  since  such  refusal 
or  rescission  is  not  a  tort,  in  law,  sounding 
in  punitive  damages,  and  no  facts  appearing 
in  the  complaint  that  plaintiff  has  been  dam- 
aged from  the  natural  results  of  the  alleged 
refusal  to  perform  said  agreement,  it  is  sub- 
mitted that  plaintiff  cannot  maintain  said 
cause  of  action.*' 

The  grounds  of  demurrer  to  the  second 
cause  of  action  are  substantially  the  same  as 
the  foregoing. 

Tribble  &  Prince  and  Quattlebaum  &  Goth- 
ran,  for  appellant.  B,  F.  Martin  and  Q.  B. 
Qreen,  for  respondent 

GARY,  A.  J.  (after  stating  the  foregoing 
facts).  We  do  not  deem  it  necessary  to  con- 
sider the  assignments  of  error  in  detail,  but 
will  state  the  principles  that  will  dispose  of 
all  the  exceptions. 

We  will  first  consider  wheth^  there  was 
error  in  overruling  the  demurrer  to  the  first 
cause  of  action.  A  complaint  is  not  subject 
to  demurrer  if  its  allegations  show  that  the 
plaintiff  is  entitled  to  any  relief  whatever, 
even  though  it  may  be  different  from  that  to 
which  the  plaintiff  supposes  he  is  entitled. 
Ladson  v.  Mostowitz,  45  S.  G.  388,  23  S.  £. 
49;  Strong  v.  Wier,  47  8.  O.  307,  25  S.  B. 
157;  Conner  r.  Ashley,  49  S.  G.  478,  27  S. 
E.  473.  When  the  allegations  of  tbe  com- 
plaint are  appropriate  to  more  than  one 
cause  of  action,  the  remedy  is  not  by  de- 
murrer, if  any  of  the  allegations  are  suffi- 
cient to  constitute  a  cause  of  action,  but  is 
thus  stated  in  Cartin  v.  Ry.  Go.,  43  S.  C. 
221,  20  S.  E.  979,  49  Am.  St  Rep.  829:  "If 
two  causes  of  action  were  set  forth  in  the 
complaint  without  being  separately  stated, 
the  defendant  it  is  true,  had  the  right  to 
make  a  motion  that  the  complaint  be  made 
more  definite  and  certain,  or,  if  allegations 
were  made  which  were  unnecessary  to  sus- 
tain the  cause  of  action  stated  in  the  com- 
plaint to  make  a  motion  to  strike  out  such 
allegations  as  irrelevant  and  as  surplusage. 
Pom.  R.  &  R.  R.  §§  447,  451.  If  the  defend- 
ant waived  said  objections  by  failing  to 
make  such  motions,  then  the  plaintiff  had 
the  right  to  the  relief  to  which  all  the  al- 
legations showed  he  was  entitled.  The  plain- 
tiff, where  the  allegations  of  the  complaint 
are  appropriate  to  either  of  the  two  causes 
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of  action,  may  be  required,  upon  motion  of 
the  defendant,  to  make  his  election  as  to  the 
cause  of  action  upon  which  he  will  proceed 
to  trial."  Citing  Westiake  v.  Farrow,  34  S. 
C.  270,  13  S.  B.  469;  Hammond  v.  R.  R.,  15 
S.  G.  10;  and  Hellams  v.  Swltzer,  24  S.  a 
39.  Under  such  circumstances,  this  court 
will  not  undertake  to  say  what  particular 
cause  of  action  the  plaintiff  has  attempted 
to  set  forth,  and  to  which  he  should  be  con- 
fined In  determining  the  sufficiency  of  the 
complaint  This  would  be  an  election  of 
remedy  by  the  court  Instead  of  the  plaintiff. 
The  case  of  Cartln  y.  R.  R.,  supra,  has  been 
affirmed  in  a  number  of  subsequent  cases, 
the  most  recent  of  which  Is  Marlon  y. 
Charleston,  !68  S.  C.  257,  47  S.  E.  140. 

The  words  In  the  agreement,  "deed  back," 
show  that  It  had  reference  to  the  land  which 
had  been  conyeyed  by  the  plaintiff  to  the 
defendant;  and,  as  the  description  of  the 
land  could  be  made  certain  by  referring  to 
that  conveyance,  the  agreement  was  not  sub- 
ject to  the  objection  set  forth  In  the  ground 
of  demurrer  numbered  1.  That  must  be  re- 
garded as  certain  which  can  be  made  cer- 
tain. 

We  do  not,  however,  regard  this  question 
of  vital  importance,  for,  even  If  said  agre^ 
ment  was  too  indefinite,  the  complaint  would 
not  be  demurrable  on  that  ground,  as  the 
land  which  the  complaint  alleges  was  con- 
veyed by  the  plaintiff  to  the  defendant  by 
way  of  mortgage  to  secure  the  payment  of 
a  loan  Is  particularly  described  in  the  first 
paragraph  of  the  complaint  Even  if  there 
was  no  written  agreement  for  a  reconvey- 
ance, the  plaintiff  would  be  entitled  to  a 
reconveyance  upon  showing  that  the  deed 
was  intended  as  a  mortgage,  and  that  he  had 
complied  with  his  part  of  the  contract 
These  facts  could  be  shown  by  parol  tes- 
timony.   Brovmlee  v.  Martin,  21  S.  C.  392. 

We  will  next  consider  the  nature  of  the 
complaint  There  are  allegations  of  the  com- 
plaint that  the  defendant  committed  a  breach 
of  the  contract  The  appellant,  however, 
contends  that  this  is  not  sufficient  to  con- 
stitute a  cause  of  action,  by  reason  of  the 
fact  tha,t  the  complaint  does  not  allege  dam- 
ages arising  from  the  breach  of  the  contract 
We  do  not  take  appellant's  view  of  the  fact 
that  the  complaint  doesn't  allege  damages 
arising  ex  contractu.  The  complaint  alleges 
that  the  plaintiff  sustained  damages  to  the 
amount  .of  $2,000.  This  allegation  has  refer- 
ence to  all  the  wrongful  acts  of  the  defend- 
ant set  forth  in  the  complaint,  including  the 
alleged  breach  of  contract  Furthermore  it 
Is  at  least  questionable  whether  it  was  nec- 
essary to  allege  specifically  such  damages  as 
were  the  direct  and  natural  result  of  the 
alleged  wrongful  act  when  they  are  claim- 
ed in  the  demand  for  relief.  Levi  v.  Legg, 
23  S.  C.  282;  Norris  v.  Cllnkscales,  47  S.  O. 
488^  25  S.  E.  797.  In  an  ordinary  action  for 
damages  arising  ex  contractu,  the  plaintiff 

■  only  entitled  to  recover  such  as  are  the 


direct  natural,  and  proximate  result  of  the 
breach  -of  the  contract  Sltton  v.  MacDon- 
aid,  25  S.  C.  68,  60  Am.  Rep.  484.  The  al- 
legations of  the  complaint  that  the  plaintiff 
and  the  defendant  entered  into  the  contract 
therein  set  forth,  and  that  the  defendant 
committed  a  breach  thereof,  from  which  the 
plaintiff  suffered  damage,  were  in  themselves 
sufficient  to  constitute  a  cause  of  action. 

There  are  allegations  also  not  only  appro- 
priate to  an  ordinary  action  for  damages 
arising  ex  contractu,  but  showing  that  the 
breach  of  contract  was  accompanied  by  a 
fraudulent  act  In  the  case  of  Lee  v.  Lee, 
11  Rich.  Eq.  574,  the  court  quotes  with  ap- 
proval the  following  language  from  Russell 
V.  Southard,  12  How.  189,  13  L.  Bd.  927:  'To 
Insist  on  what  was  really  a  mortgage  as  a 
sale  is,  in  equity,  a  fraud,  which  cannot  be 
successfully  practiced  imder  the  shelter  of 
any  written  papers,  however  precise  and 
complete  they  may  appear  to  be."  Under 
the  allegations  of  the  complaint,  it  was  a 
fraudulent  act  on  the  part  of  the  de-fendant 
when  he  intentionally  disposed  of  the  land 
as  the  owner  thereof,  knowing  that  it  was 
conveyed  to  him  by  way  of  mortgage,  and 
that  it  belonged  to  the  plaintiff,  but  of 
course,  subject  to  the  mortgage.  '. 

The  question,  then,  is  presented  whether, 
in  an  kctlon  arising  out  of  a  breach  of  con- 
tract, attended  with  a  fraudulent  act,  the 
defendant  Is  liable  for  exemplary  damages. 
There  Is  no  doubt  as  to  the  general  principle 
that  In  an  action  for  breach  of  contract  the 
motives  of  the  wrongdoer  are  not  to  be  con- 
sidered in  estimating  the  amount  of  dam- 
ages, and  that  he  is  only  liable  for  such  dam- 
ages as  are  the  natural  and  proximate  result 
of  the  wrongful  act  When,  however,  the 
breach  of  the  contract  is  accompanied  with  a 
fraudulent  act,  the  rule  is  well  settled,  cer- 
tainly In  this  state,  that  the  defendant  may 
be  made  to  respond  in  punitive  as  well  as 
compensatory  damages.  In  a  note  on  page 
214  of  Sedgwick  on  Damages  (3d  Ed.),  the 
author  recognizes  that  punitive  damages  are 
recoverable  In  this  state.  He  says:  "In 
South  Carolina  the  question  has  been  discuss- 
ed at  large,  and  the  ground  distinctly  taken 
that  even  in  cases  of  assumpsit  damages 
will  be  given  on  the  ground  of  fraud."  He 
then  comments  on  the  case  of  Rose  &  Rod- 
gers  V.  Beatle,  2  Nott  &  McC.  538.  Com- 
menting on  the  text,  which  states  a  differ- 
ent rule  from  that  prevailing  in  this  state, 
that  author,  in  a  note  on  page  217,  says:  "I 
am  far  from  desiring  to  express  any  opinion 
in  favor  of  the  doctrine  of  the  text  On  the 
contrary,  if  the  plaintiff  In  an  Anglo-Saxon 
court  of  justice  shall  ever  be  permitted  to 
state  Ills  complaint  according  to  the  actual 
facts,  and  not  be  compelled  to  use  an  un- 
meaning formula,  I  can  see  no  reason,  great- 
ly as  legal  relief  would  be  thus  extended, 
why  exemplary  damages  should  not  be  given 
for  a  fraudulent  or  malicious  breach  of  con- 
tract, as  well  as  for  any  other  willful  wrong. 
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Damages  are  given  by  tbB  dvll  law  in  many 
cases  of  this  kind.  So  they  are  in  Louisiana, 
the  jurisprudent  of  which  state  is  very 
much  fashioned  on  the  great  Roman  orig- 
inal." Since  the  distinction  in  forms  of  ac- 
tion has  been  abolished,  there  is  stronger 
reason  for  allowing  exemplary  damages  in 
actions  for  breach  of  contract,  attended  with 
fraudulent  act,  than  when  the  case  of  Rose 
&  Rodgers  v.  Beatie,  2  Nott  &  Mca  538,  was 
decided.  In  Rose  &  Rodgers  t.  Beatie,  2 
Nott  &  McC.  538,  an  action  of  assumpsit  was 
brought  to  recover  damages  upon  the  sale 
of  cotton  alleged  to  have  been  fraudulently 
and  falsely  packed  by  wetting  the  cotton 
in  the  center  of  the  bales.  It  was  sent  to 
Liverpool  and  sold  as  sound  cotton  at  the 
then  current  price.  After  the  sale  the  fraud 
was  discovered,  and  the  cotton  returned  and 
resold  as  damaged,  at  a  considerable  loss. 
The  defendants  contended  that,  if  liable  at 
all,  the  plaintiffs  could  only  recover  the  price 
paid  at  Charleston,  with  interest  The  court 
said:  ''Assumpsit  is  nomen  generalissimum, 
under  which  a  great  variety  of  special  cases 
are  embraced.  It  includes  every  case  by 
simple  contract,  whether  in  the  nature  of  a 
warranty,  a  promise  to  pay  money,  or  an  un- 
dertaking to  do  or  perform  any  act,  from 
whence  a  promise,  either  express  or  implied, 
can  arise.  The  damages  to  be  recovered 
must  always  depend  upon  the  nature  of  the 
action  and  the  circumstances  of  the  case. 
The  difference  of  opinion  which  seems  to 
exist  on  the  subject,  I  apprehend,  has  arisen 
from  confounding  the  distinctions  between 
the  different  forms  of  assumpsit.  In  an  ac^ 
tion  for  money  had  and  received,  the  actual 
amount  of  money  received  (with  interest  in 
some  cases)  should  be  the  measure  of  dam- 
ages. In  an  action  for  goods  or  any  speciflc 
chattel  sold  and  delivered,  the  value  of  the 
thing  sold;  and  so  on  in  all  other  cases 
which  furnish  a  standard  by  which  the  jury 
can  be  governed.  But  in  cases  of  fraud,  and 
other  cases  merely  sounding  in  damages,  the 
jury  may  give  a  verdict  to  the  whole  amount 
of  the  injury  sustained  or  imaginary  dam- 
ages.  •  ♦  ♦  In  Bacon  it  is  said:  'If  there 
are  any  circumstances  of  hardship,  fraud,  or 
deceit,  the  jury  may  consider  of  them,  and 
proportion  and  mitigate  the  damages  as  they 
please.'  2  Bacon,  tit  'Damages.'  And  Lord 
Mansfield  says  'that  fraud  alone  may  be 
ground  for  an  assumpsit  where  there  is  no 
express  undertaking,  as  where  a  person  sells 
property  as  sound,  knowing  it  to  be  other- 
wise.' Stewart  v.  Wilklns,  Doug.  1&"  Aft- 
er commenting  on  certain  cases,  the  court 
uses  this  language:  "I  apprehend  that,  after 
a  I)  these  cases,  it  can  no  longer  be  consid- 
ered (as  has  been  somewhat  confidently  as- 
serted in  this  case),  that  (even)  vindictive 
damages  may  not  be  given  in  an  action  of 
assumpsit,  and  surely  it  will  not  be  denied 
that  the  plaintiff  may  recover  the  amount  of 
the  loss  which  he  has  actually  sustained." 
See,  also,  Garrett  v.  Stuart,  1  McCord,  514. 


In  D'Orval  y.  Hunt,  Dud.  180,  it  was  held 
that  for  the  breach  of  an  executory  contract, 
without  fraud  or  imposition,  the  jury  can 
only  give  such  damages  as  fairly  and  nat- 
'  urally  result  from  it,  and  which  can  be  meas- 
ured by  a  pecuniary  standard;  thus  showing 
that  the  measure  of  damages  is  different 
when  there  is  fraud. 

The  allegations  of  the  complaint  are  also 
appropriate  to  an  action  of  tort  committed 
with  a  fraudulent  and  malicious  intent  The 
following  definition  of  a  tort  is  set  forth  in 
26  Bnc.  of  Law,  72  (1st  Bd.):  "The  word 
'tort'  means  nearly  the  same  thing  as  the 
expression  'civil  wrong.'  It  denotes  an  In- 
jury inflicted  otherwise  than  by  mere  breach 
of  contract,  or,  to  be  more  nicely  accurate,  a 
tort  is  one's  disturbance  of  another  in  rights 
which  the  law  has  created,  either  in  the  ab- 
sence of  contract,  or  in  consequence  of  a 
relation  iDhich  a  contract  had  established  be- 
tween the  parties."  Italics  ours.  The  com- 
plaint alleged  a  tort  when  it  stated  that  the 
defendant  sold  the  land  which  he  held  as  a 
security  for  the  repayment  of  the  loan  in 
consequence  of  the  relation  which  the  con- 
tract had  established  between  the  parties. 
The  further  allegation  that  the  tort  was  com- 
mitted with  a  malicious  and  fraudulent  pur- 
pose made  the  defendant  liable  for  ex- 
emplary damages  as  well  as  actual  damages. 
Chiles  V.  Ry.,  69  S.  C.  332,  48  S.  E.  252. 

The  next  question  for  consideration  is 
whether  the  second  cause  of  action  set  forth 
in  the  complaint  was  subject  to  demurrer. 
The  only  question  that  has  not  been  disposed 
of  in  considering  the  first  cause  of  action  Is 
whether  the  defendant  became  liable,  under 
the  allegations  of  the  complaint,  for  the  pro- 
ceeds of  the  land.  The  allegations  of  the 
complaint  show  that  the  defendant  occupied 
a  fidi^clary  relation  in  regard  to  the  land, 
and  that  the  sale  thereof  was  In  violation 
of  his  trust  The  plaintiff  therefore  had 
the  right  either  to  follow  the^land  or  the  pro- 
ceeds of  the  sale,  just  as  in  other  cases  when 
the  trustee  sells  the  trust  estate  in  violation 
of  the  trust  In  order,  however,  tliat  the 
proceeds  arising  from  the  sale  of  the  land 
may  be  declared  to  be  impressed  with  a  trust 
it  will  be  necessary  to  invoke  the  aid  of  the 
court  in  the  exercise  of  its  chancery  powers, 
as  the  legal  title  to  the  land  was  in  the 
defendant  In  such  case  punitive  damages 
cannot  be  awarded  on  the  equity  side  of  the 
court.  Bird  v.  R,  R.,  8  Rich.  Eq.  46,  64  Am. 
Dec.  739;  ,Busby  v.  Mitchell,  29  S.  C.  447, 
7  S.  E.  61& 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  afllrmed. 

WOODS,  J.  (dissenting).  By  reference  to 
the  complaint  it  will  be  seen  that  the  plain- 
tiff sets  up  two  separate  causes  of  action. 
The  defendant  demurred  to  the  complaint  as 
to  each  cause  of  action  separately,  on  the 
ground  that  it  failed  to  state  facts  sufficient 
to  constitute  a  cause  of  action.    The  circuit 
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court  oyermled  the  demurrer,  and  the  defend- 
ant appeals. 

In  the  first  cause  of  action  the  plaintiff 
alleges  his  conveyance  of  a  tract  of  land  to 
defendant  as  security  for  a  loan  of  |385 ;  the 
written  agreement  of  the  defendant  to  re- 
convey  on  payment  of  the  debt  by  November 
1,  1902;  the  understanding  that  the  two 
papers  should  constitute  a  mortgage;  the 
defendant's  conveyance  of  the  land  to  another 
before  November  1,  1002,  in  willful  and 
fraudulent  breach  of  his  contract  and  viola- 
tion of  plaintiff's  rights ;  tender  of  plaintiff's 
debt  before  maturity;  defendant's  refusal  to 
reconvey,  accompanied  by  a  declaration  that 
he  would  spend  a  thousand  dollars  rather 
than  let  plaintiff  have  anything  out  of  the 
transaction.  On  these  facts  the  plaintiff  al- 
leges and  claims  $2,000  damages.  In  his 
second  cause  of  action  the  plaintiff  sets  out 
the  same  facts  as  in  the  first,  and  alleges  in 
addition  that  the  defendant,  under  the  con- 
tract, became  a  trustee  of  the  property ;  that 
his  sale  to  another  was  for  the  consideration 
of  $600,  which  he  converted  to  his  own  use, 
refusing  to  account  to  the  plaintiff  for  any 
part  of  it ;  and  that  this  sale  was  made  with 
the  deliberate  and  willful  purpose  of  defraud- 
ing the  plaintiff,  to  his  damage  $2,000. 

It  will  be  observed  the  essential  difference 
between  the  two  causes  of  action  is  that  in 
the  second  a  breach  of  trust  is  alleged,  and 
the  amount  realized  for  the  land  is  mention- 
ed, while  in  the  first  the  fraudulent  breach 
of  contract  to  reconvey  is  set  up,  without 
mention  of  a  trust,  and  without  any  inti- 
mation of  the  value  of  the  land.  Manifestly, 
therefore,  the  plaintiff,  in  stating  his  two 
causes  of  action,  meant  in  the  first  to  com- 
plain of  the  fraudulent  breach  of  contract  to 
reconvey  the  land,  disregax^ing  the  breach 
of  trust,  and  leaving  that  for  the  gravamen 
of  his  second  cause  of  action.  It  is  also  clear 
that  the  first  cause  of  action  Is  Intended  to 
be  for  punitive  as  distinguished  from  com- 
pensatory damages,  because  no  value  is  set 
on  the  land  which  the  defendant  had  agreed 
to  reconvey  to  the  plaintiff,  nor  is  it  alleged 
to  be  of  value  greater  than  the  debt  for  which 
it  was  pledged,  and  without  such  excess  of 
value  there  could  be  no  actual  damage.  The 
first  cause  of  action  should  therefore  be  re- 
garded, as  the  pleader  clearly  intended  it, 
distinctly  for  punitive  damages  based  on  a 
fraudulent  breach  of  contract  Even  if  there 
were  doubt  as  to  whether  the  plaintiff  meant 
to  sue  for  the  tort  or  for  breach  of  the  con- 
tract every  intendment  Is  in  favor  of  regard- 
ing the  action  ex  contractu.  4  Ency.  P.  & 
P.  915. 

I  consider  first  the  question  raised  by  the 
demurrer  to  the  first  cause  of  action — ^wheth- 
er  punitive  damages  are  recoverable  for  a 
fraudulent  breach  of  contract  This  ques- 
tion was  answered  In  the  negative  by  this 
court  in  McGlendon  v.  Wells,  20  S.  O.  620, 
and  the  views  there  expressed  are  in  accord 
with  those  of  other  courts  and  of  text-writ- 


era  Wood's  Mayne  on  Damages,  f§  45,  46; 
note  to  Spellman  v.  R.  Co.,  28  Am.  St  Rep. 
874;  12  A.  &  E.  Ency.  La^,  20;  8  Parsons 
on  Contracts,  179*;  2  Sutherland  on  Damages 
(3d  Ed.)  890;  13  Cya  113;  Hurxthal  v. 
Boom  Go.  (W.  Va.)  44  S.  B.  520,  97  Am. 
St  Rep.  968.  Citation  of  the  numerous  case^ 
referred  to  in  these  authorities  la  omitted. 
The  only  generally  recognized  exception  to 
the  rule  Is  an  action  for  breach  of  a  mar- 
riage contract 

In  accordance  with  this  view,  where  one 
who  has  contracted  to  convey  lan^i  fraudu- 
lently refuses  to  convey,  or  by  his  own  act 
fraudulently  puts  it  out  of  his  power  to  con- 
vey, the  measure  of  damages  Is  the  value  of 
the  land  at  the  time  the  contract  should 
have  been  performed,  less  the  contract  price. 
Smith  V.  Holies,  182  U.  S.  125,  10  Sup.  Ct  39, 
83  L.  Ed.  279;  Todd  v.  Gamble,  52  L.  R.  A. 
242,  note;  Foley  v.  McKeegan,  66  Am.  Dec. 
107,  and  note.  Though  the  precise  question 
here  under  discussion  was  not  Involved,  the 
difference  in  damages  arising  from  tort  and 
breach  of  contract  Is  recognized  In  Devereux 
V.  Champion  Cotton  Press  Co.,  17  S.  C  73, 
and  Colvin  v.  OU  Co.,  66  S.  C.  66,  44  S.  B. 
880. 

In  Sedgwick  on  Damages  the  statement 
is  made  that  South  Carolina  Is  out  of  line 
with  other  jurisdictions  on  this  subject,  and 
Rose  V.  Beatle,  2  Nott  &  McC.  538,  is  cited 
as  establishing  the  doctrine  in  this  state 
that  punitive  damages  may  be  recovered  for 
fraudulent  breach  of  contract  In  this  the 
learned  author  has  fallen  into  error.  Rose 
V.  Beatle  was  an  action  of  assumpsit  to  re- 
cover damages  upon  a  sale  of  water-padjced 
cotton  made  by  defendant  to  plaintiffs  in 
Charleston.  The  plaintiffs  shipped  the  cot- 
ton to  Liverpool  and  sold  It,  and  upon  dis- 
covery of  the  fraud  it  was  returned  to  their 
Liverpool  correspondent  and  resold  at  pub- 
lic auction  as  damaged  cotton,  at  considera- 
ble loss.  "The  presiding  Judge-  Instructed 
the  jury  that  the  defendant  was  liable,  and 
that  they  might  give  a  verdict  for  the  whole 
amount  of  damage  that  the  plaintiffs  had 
sustained,  which  was  the  difference  between 
the  two  sales  in  Liverpool,  with  interest" 
As  to  the  damages,  the  sole  question  in- 
volved in  the  appeal  was  whether  the  de- 
fendant was  liable  for  the  price  paid  to  him 
In  Charleston,  or  for  the  difference  between 
the  two  sales  made  in  Liverpool.  The  court 
sustained  the  circuit  judge  In  adopting  the 
difference  between  the  two  sales  In  Liver- 
pool as  the  only  Just  and  true  measure  of 
damages.  The  court  says:  "It  cannot  be 
seriously  contended  that  the  seller  should 
merely  refund  the  money  which  he  bad  re- 
ceived, and  leave  the  purchaser  to  pay  the 
costs  of  transportation  across  the  Atlantic 
and  all  the  incidental  expenses.  The  ex- 
penses of  exportation  and  original  purchase 
money  ought  not  to  be  the  rule,  because  a 
depression  of  price  In  the  foreign  market 
might  reduce  the  actual  loss,  by  reason  of 
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the  fraud,  below  those  expeiuea,  and  the 
jeller  ought  not  to  be  answerable  for  a  loss 
to  which  he  had  not  contributed.  Upon  the 
principle  of  reciprocity,  as  well  as  of  good 
faith,  the  parties  ought  to  be  placed  upon 
the  same  footing  they  would  have  been  if 
there  had  been  no  deception,  and  that  is  the 
effect  of  this  verdict."  It  will  be  borne  in 
mind  that  when  this  case  was  decided  prac- 
tically all  cotton  was  shipped  out  of  the 
state,  and  the  seller  would  be  regarded  as 
having  in  view  the  export  cost  of  transpor- 
tation and  resale  to  be  incurred  by  the  buy- 
er when  he  made  the  sale.  The  damages 
allowed  were  therefore  well  within  the  rule 
of  Hadley  v.  Bazendale,  9  Bxch.  341.  The 
court  undertook  to  do  nothing  more  than 
place  the  plaintiffs  in  the  same  financial 
condition  they  would  have  occupied  if  the 
fraud  had  not  been  committed.  Punitive 
damages  were  not  claimed  or  allowed,  and 
the  case,  therefore,  could  not  involve  the 
question  here  under  discussion.  It  is  true. 
Judge  Nott,  in  the  course  of  his  decree,  does 
intimate  an  opinion  that  vindictive  damages, 
or,  as  he  curiously  calls  them  in  one  place, 
"imaginary  damages,"  may  be  allowed  in  an 
action  of  assumpsit;  but  no  such  ques- 
tion was  involved  in  the  case,  or  in  Far- 
rand  T.  Bouchell,  Harp.  83,  where  the  same 
judge  again  refera  to  the  subject.  These 
dicta  are  entitled  to  great  consideration  as 
the  views  of  an  eminent  judge,  but  they  are 
dbt  binding,  and  should  not  be  allowed  to 
overthrow  a  doctrine  so  long  established  by 
the  overwhelming  weight  of  authority  and 
reason. 

In  giving  compensation  for  breaches  of 
conlxact,  the  utmost  that  the  law  undertakes 
is  to  place  the  parties  in  the  financial  condi- 
tion they  would  have  been  in  if  the  breach 
had  not  occurred.  It  is  true,  fraud  always 
merits  punishment,  but  the  courts  regard 
it  unwise  and  impracticable  to  attempt  to 
punish  a  fraudulent  breach  of  contract  by 
requiring  the  defaulter  to  pay  to  the  other 
party  more  than  he  has  lost  by  the  breach. 
The  advantage  of  punishing  the  fraud  would 
be  more  than  counterbalanced  by  the  disas- 
trous uncertainty  in  the  administration  of 
the  law  of  contracts  which  would  surely  re- 
sult. If  the  plaintiff  in  this  -case  is  allowed 
to  recover  punitive  damages  for  the  defend- 
ant's willful  and  fraudulent  failure  and  re- 
fusal to  keep  his  promise  to  reconvey,  then 
the  defendant  would  have  been  entitled  to 
punitive  damages  if  the  plaintiff  had  will- 
fully and  fraudulently  refused  to  repay  the 
money  borrowed,  and  this  would  hardly  be 
contended  for.  I  think  the  demurrer  to  the 
first  cause  of  action  should  be  sustained. 

As  we  have  seen,  the  second  cause  of  ac- 
tion stains  on  different  ground.  Here  the 
gravamen  is  violation  of  the  trust  relation 
which  grew  out  of  the  contract,  in  that  the 
defendant  sold  the  land  conveyed  to  him 
as  a  security.  The  allegations  here  present 
an  action  for  tort  founded  upon  contract 


We  now  consid«*  whether  punitive  damages 
may  be  recovered  under  this  cause  of  action. 
"The  damages  In  actions  of  tort  founded 
upon  contract  must  be  estimated  in  the  same 

.  way  as  they  are  estimated  in  breach  of  con- 
tract, for  a  man  cannot,  by  merely  changing 
the  form  of  his  action,  put  himself  in  a  bet- 
ter position."  Moak's  Underhill  on  Torts, 
102;  Wood's  Majme  on  Damages,  70,  note. 
This  rule  has  no  application  to  common  car- 
riers of  passengers,  and  some  others  charged 
with  public  duties,  but  we  are  not  now  con- 
cerned with  this  exception. 

Even  in  actions  on  the  case  for  deceit, 
based  on  false  representations  as  to  existing 
facts  Inducing  one  to  enter  into  a  business 

^contract  to  his  prejudice,  the  measure  of 
damages  is  usually  the  resulting  pecuniary 
loss,  when  such  loss  can  be  readily  ascer- 
tained. To  allow  more  than  this  as  vindic- 
tive damages,  as  said  by  the  Supreme  Court 
of  Michigan,  would  be  "to  abandon  a  cer- 
tain rule  which  would  do  complete  justice 
for  an  uncertain  one  that  can  hardly  fail  to 
do  injustice."  Warren  v.  CJole,  15  Mich. 
278.  Parker  v.  Walker,  12  Rich.  Law,  138, 
was  an  action  for  deceit;  the  deceit  consist- 
ing in  selling  to  plaintiff  a  tract  of  land, 
when  the  defendant  knew  he  had  no  titie 
to  56  acres  of  the  120  which  he  undertook 
to  sell.  The  plaintiff,  subsequent  to  the 
sale,  and  before  the  action  was  commenced, 
perfected  his  titie  to  all  but  10  acres  by  ob- 
taining a  grant  from  the  state  at  a  cost  of 
$10.  Under  the  instruction  of  the  court,  the 
jury  found  a  verdict  for  the  pro  rata  value 
of  all  the  land  to  which  defendant  had  no 
titie.  Judge  O'Neall,  delivering  the  opinion 
of  the  Court  of  Appeals,  held  that  the  al- 
legation of  deceit  was  sustained  by  the 
proof,  and,  in  the  absence  of  any  other  meas- 
ure of  plaintiff's  loss,  the  pro  rata  value  of 
the  56  acres  to  which  defendant  had  no 
title  would  have  been  the  true  measure  of 
damages;  but,  inasmuch  as  the  plaintiff 
had  perfected  his  title  to  all  but  10  acres 
at  an  expense  of  $10,  he  could  onfy  recover 
that  tum  and  the  pro  rata  value  of  the  10 
acres  actually  lost.  The  same  doctrine  is 
stated  with  force  in  Durfee  v.  Newklrk 
(Mich.)  47  N.  W.  351. 

It  is  Important  to  observe,  therefore,  that 
whether  we  have  regard  to  the  flrat  cause  of 
action,  for  the  breach  of  contract,  or  to  the 
second  cause  of  action,  for  the  tort  growing 
out  of  the  breach  of  contract,  in  this  case 
the  damages  are  capable  of  actual,  definite 
ascertainment.  They  depend  entirely  on  the 
value  of  the  land.  The  loss  of  the  land  is 
the  sole  element  of  damage,  and  the  value  of 
the  land,  less  the  debt,  is  the  obvious  and 
only  damage  which  plaintiff  has  suffered. 

In  this  state  punitive  damages  are  regard- 
ed as  made  up  of  two  elements — ^punlsbmenf 
of  wrong,  and  vindication  of  private  right, 
by  requiring  payment  for  outrage,  oppres- 
sion, or  indignity,  which  it  Is  felt  should  be 
atoned  for  by  compensation^  but  which  can- 
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not  be  expressed  by  computation.  This 
court  has  recently  held  In  a  .number  of  eases 
that  such  damages  are  founded  on  the  right 
of  the  party  Injured,  and  not  on  the  discre- 
tion of  the  jury.  Beaudrot  v.  Ry.,  60  S.  C. 
160,  ^  S.  E.  106.  Under  the  facts  alleged 
here,  if  punitive  damages  are  allowed,  the 
court  would  award  them  to  the  plaintiff  al- 
together as  punishment  of  the  defendant,  for 
the  injury  to  plaintiff  is  entirely  pecuniary, 
and  actual  damages  would  fully  vindicate 
his  rights.  The  plaintiff  has  no  right  to 
punishment  of  the  defendant,  when  he  may 
,  be  fully  compensated  for  the  wrong  done  to 
himself  without  such  punishment. 

I  have  endeavored  to  show  that  punitive 
damages  are  not  recoverable,  under  the  facts^ 
alleged  here,  either  for  the  breach  of  con- 
tract, which  is  the  gravamen  of  the  first 
cause  of  action,  or  for  the  violation  of  the 
trust  relation  which  grew  out  of  the  contract, 
which  is  the  gravamen  of  the  second  cause 
of  action.  In  the  second  cause  of  action, 
however,  plaintiff  alleges  the  defendant  sold 
for  $600  the  land  pledged  to  him  for  a  debt 
of  $385,  and  refused  to  pay  over  or  account 
to  him  for  the  purchase  money.  This  fact, 
coupled  with  tbe  others  alleged,  is  mani- 
festly a  sufficient  statement  of  actual  dam- 
age, and  for  this  reason  the  demurrer  to  the 
second  cause  of  action  cannot  be  sustained. 
This  cause  of  action  being  ex  delicto,  it  may 
be  that,  though  no  punitive  damages  could 
be  recovered,  yet  as  they  are  claimed,  ac- 
tual damages  could  be  recovered  under  the 
act  of  1898  without  any  allegation  of  actual 
damage.  As  actual  damages  are  alleged, 
however,  this  question  under  the  act  of  1898 
does  not  arise. 

The  defendant's  objection,  that  the  agree- 
ment to  reconvey  set  out  in  the  complaint 
is  void  under  the  statute  of  frauds,  because 
it  does  not  identify  the  property,  cannot  be 
sustained.  The  agreement  was  to  "deed 
back  to  J.  W.  Welborn  said  piece  of  land, 
containing  twenty-seven  acres,  more  or  less." 
This  was  equivalent  to  saying  that  the  con- 
tract related  to  the  same  tract  of  27  afres  of 
land  conveyed  by  the  plaintiff  to  defendant, 
and  the  complaint  alleges  that  the  land  is 
fully  described  in  the  deed. 

In  my  opinion,  the  demurrer  to  the  first 
cause  of  action  should  be  sustained,  with 
leave  to  the  plaintiff  to  move  to  amend  as 
he  may  be  advised,  and  the  demurrer  to  the 
second  cause  of  action  should  be  overruled. 


(:»6  \V.  Va.  348) 

TOWN  OF  PHILLIPI  v.  KITTLE. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  29,  1904.) 

SUPBEMS  COUBT  OF  APPEALS— ^TUBISDICTION  III 

CBIMINAL  OASES. 

1.  This  court  is  without  jurisdiction  to  enter- 
tain a  writ  of  error  from  tbe  judgment  of  tbe 
circuit  court  discbar^ng  a  prisoner  from  prose- 
cution under  a  municipal  ordinance  for  public 
drunkenness     and     disorderly     conduct,     even 


though  the  validity  of  such  ordinance  may  be 
involved. 

(Syllabus  by  the  Oonrt) 

Error  to  Circuit  Court,  Barbour  County; 
John  Homer  Holt,  Judge. 

V.  Wirt  Kittle  was  convicted  of  violating 
an  ordinance  of  the  town  of  PhilllpL  On  ap- 
peal the  convictioD  was  reversed,  and  the 
town  brings  error.    Dismissed. 

Samuel  V.  Woods  and  J.  Hop.  Woods,  for 
plaintiff  in  error.  W.  T.  George,  for  defend- 
ant in  error. 

DENT,  J.  V.  Wirt  Kittle  was,  by  the 
mayor  of  the  town  of  Phillipi,  on  the  12tb 
day  of  May,  1903,  found  guilty  of  public 
drunkenness,  contrary  to  sections  3  and  59, 
ordinance  4,  of  the  town,  and  fined  $10  and 
costs.  •Kittle  appealed  to  the  circuit  court, 
which,  on  hearing,  held  such  ordinance  in- 
valid, reversed  the  judgment,  and  discharged 
the  prisoner.  The  town  obtained  a  writ  of 
error  to  this  court  Kittle  moves  a  dismissal 
thereof  for  want  of  jurisdiction. 

It  has  been  held  that  such  proceedings  are 
criminal  in  their  nature,  and  that  the  town 
Is  the  representative  of  the  state  in  the  pros- 
ecution thereof.  City  of  Charleston  v.  Sel- 
ler, 45  W.  Va.  44,  30  B.  E.  152.  In  defining 
the  jurisdiction  of  this  court  in  criminal  mat- 
ters, section  3,  art  8,  of  the  Constitution, 
provides  that:  "It  sBall  have  api>ellate  ju- 
risdiction in  criminal  cases  where  there  has 
been  a  conviction  for  felony  or  misdemeanor 
in  a  circuit  court,  and  where  a  conviction 
has  been  had  in  any  inferior  court  and  been 
afilrmed  in  a  circuit  court,  and  in  cases  re- 
lating to  the  public  revenue  the  right  of  ap- 
peal shall  belong  to  the  state  as  well  as  the 
defendant,  and  such  other  appellate  jurisdic- 
tion in  both  civil  and  criminal  cases,  as  may 
be  prescribed  by  law."  Section  230,  c.  50, 
Code  1899,  allows  an  appeal  to  any  person 
convicted  of  an  offense  against  a  municipal 
ordinance.  Charleston  v.  Beller,  45  W.  Va. 
47,  30  S.  E.  152.  But  neither  this  nor  any 
other  section  or  statute  allows  an  appeal  or 
writ  of  error  in'  such  case  to  the  town  or 
state.  Hence  this  court  Is  wholly  without 
jurisdiction  to  entertain  this  writ,  and  it 
must  be  dismissed,  as  improvidently  award- 
ed.   No  costs  allowed. 

"""  (66  W.  Va.  836) 

LB  COMTB  V.  CARSON  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  29,  1904.) 

EQUITY— JUBISDICriON  —  ESTOPPEL  —  LEASE  — 
BEFOBMATION—BOUNnABT— ESTABLISH- 
MENT—ORAL   AGBEEMENT. 

1.  Though  eonity  will  not  entertain  a  suit 
only  to  settle  boundarr  and  title  to  land,  yet, 
when  there  is  an  independent  grdind  givinjir 
equity  jurisdiction,  it  will  entertain  the  suit 
and  pass  on  the  title  or  boundary,  as  incidental 
to  other  relief. 

2.  When  one  takes  a  position  In  a  judicial 
proceeding,  and  a  decree  is  made  conformable 

f  L  Sm  Boundaries.  toL  8,  Cent  Dig.  1 139. 
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thereto,  and  another  party  relies  upon  it,  and 
acquires  property  under  the  decree,  he  that 
takes  such  position  is  estopped  from  afterwards 
claiming  contrary  to  such  position  to  the  prej- 
udice of  the  other  party. 

3.  Where  a  decree  directs  the  lease  of  it  tract 
of  land  for  oil  and  gas,  and  the  lease  under  it 
contains  a  line  or  boundary  different  from  that 
authorized  by  the  decree,  omitting  a  part  of  the 
tract,  either  from  fraud  or  mistake — the  lessee 
being  ignorant  of  the  physical  effect  of  the  line, 
as  a  fact— equity  will  reform  the  lease. 

4.  To  make  valid  an  oral  agreement  to  fix  a 
line  between  two  contiguous  tracts  of  land, 
there  must  be  doubt  and  uncertainty  as  to  the 
true  place  of  the  line;  else  the  agreement  is 
void.  Where  there  is,  in  fact,  under  the  facts, 
such  doubt  and  uncertainty,  such  oral  agree- 
ment, if  at  once  carried  into  execution  by  actual 
possession,  is  valid,  without  other  consideration 
than  the  settlement  of  disputed  boundary. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Hancock  Cotin- 
ty;  H.  C.  Hervey,  Judge, 

Bill  by  A.  C.  Le  Comte  against  Martin  U 
Carson  and  others.  Decree  for  plaintiff,  and 
defendants  appeal.     Affirmed. 

John  R.  Donehoo  and  E.  B.  Erskine,  for  ap- 
pellants.   Ersklne  &  Allison,  for  appellee. 


BRANNON,  J.  Martin  L.  Carson  and  Sam- 
uel H.  Carson  were  owners  of  a  tract  of  140 
acres,  1  rood,  and  27  poles  of  land  in  Han- 
cock county,  which  they  acquired  by  two 
deeds  from  the  devisees  of  Wilcoxen.  It 
is  called  the  ^'Wilcoxen  Tract"  Samuel  H. 
Ca^oD,  died  leaving  a  widow,  Amanda  I. 
Carson,  and  infant  children,  of  whom  Aman- 
da became  guardian.  The  two  Carson  broth- 
ers made  an  oil  lease  to  Murray  for  40  acres 
of  the  tract  A.  C.  Le  Comte,  after  this 
lease,  and  after  the  death  of  Samuel  H.  Car- 
son, negotiated  with  Maitln  L.  Carson  and 
Amanda  Carson,  guardian  of  the  children 
of  Samuel  H.  Carson,  for  an  oil  lease  for  the 
unleased  residue  of  the  Wilcoxen  tract.  To 
secure  good  title  for  the  interest  of  the  in- 
fants, it  was  agreed  that  a  petition  should 
be  filed  In  the  circuit  court  of  Hancock  coun- 
ty by  said  guardian  against  said  Infants  to 
secure  a  decree  enabling  the  guardian  to  sell 
or  lease  the  oil  and  gas  Interests  of  the  In- 
fants; and  such  petition  was  filed,  and  such 
decree  was  obtained.  The  petition  stated 
that  Martin  L.  and  Samuel  H.  Carson  had 
derived  title  to  the  tract  from  said  Wilcox- 
en devisees,  and  stated  said  tormer  lease  to 
Murray  of  part  of  the  tract,  and  prayed  a 
decree  to  give  her  authority  to  lease  and  sell 
the  oil  and  gas  in  '*the  said  unleased  100- 
acre  tract"  The  petition  stated  that  Mar- 
tin L.  Carson  owned  one-half,  and  averred 
that,  to  accomplish  a  lease,  it  would  be  nec- 
essary that  he  Join  In  it;  and  the  decfee 
asked  by  the  petition  was  one  giving  author- 
ity to  the  guardian  to  Join  in  a  lease  with 
Martin  L.  Carson.  The  decree.  In  terms, 
provided  for  such  joint  lease.  The  petition 
distinctly  alleged  that  he  consented  to  Join 
in  such  proiK>8ed  lease.    He  was  made  a  par- 


ty, and  filed  an  answer  distinctly  admitting 
the  facts  stated  in  the  petition  as  true,  and 
stating  that  the  averments  of  the  petition 
that  he  would  Join  in  any  lease  or  sale  the 
guardian  might  make  were  true,  and  he 
agreed  in  the  answer  to  so  Join.  The  decree 
allowed  the  leasing  of  '*the  tract  and  prem- 
ises described  in  the  bill."  Under  tiie  decree 
the  guardian  and  Martin  L.  Carson  executed 
to  Le  Comte  a  lease  of  oil  and  gas.  This 
lease,  in  its  description  of  the  land,  does  not 
give  the  boundary  by  magnetic  calls,  as  in 
the  deeds  by  which  the  Wilcoxen  devisees 
conveyed  the  tract  to  the  Carsons,  but  bound- 
ed it  by  adjoining  tracts,  saying  that  on  the 
south  it  was  bounded  "by  the  county  road 
leading  from  Fairview  to  Frankfort"  The 
boundary  shown  by  the  deeds  from  the  WU- 
coxens  to  the  Carsons  does  not  bound  on  or 
call  for  this  road,  but  crosses  it  and^  leaves 
a  strip  or  parcel  south  of  and  on  the  other 
side  of  the  road  from  the  body  of  the  land, 
of  4  acres,  2  roods,  and  2  poles.  In  other 
words,  this  call  cuts  off  that  strip  from  the 
body  of  the  land,  and  thus  excludes  it  from 
the  lease.  James  Carson,  father  of  Martin 
L.  and  Samuel  H.  Carson,  owned  a  tract  of 
182  acres  adjoining  the  Wilcoxen  tract  on 
its  south,  and  thus  adjoining  said  strip, 
which  182-acre  tract  is  called  the  "Carson 
Home  Farm."  James  Carson  willed  this 
182-acre  tract  to  five  of  his  sons;  one  of 
them  being  said  Martin  Luther  Carson,  and 
Samuel  H.  Carson  being  another.  Some  days 
before  the  lease  from  the  guardian  and  Mar- 
tin L.  Carson  to  Le  Comte,  Martin  L.  Car- 
son and  B.  A.  Freshwater  took  from  the 
James  Carson  devisees  and  Amanda  I.  Car- 
son, as  guardian  of  the  infant  children  of 
Samuel  H.  Carson,  an  oil  lease  for  35  acres 
of  the  James  Carson  182-acre  home  farm, 
giving  its  northern  boundary  as  the  Fair- 
view  and  Frankfort  Road;  thus  including 
the  said  strip  in  the  85-acre  lease.  This 
strip  of  4  and  a  fraction  acres  is  the  bone  of 
controversy  in  this  case  between  Le  Comte, 
on  the  one  side,  and  Martin  L.  Carson  and 
Freshwater,  on  the  other.  This  lease  to  Car^ 
son  and  Freshwater  was  on  record  before 
the  lease  to  Le  Comte  was  made.  James 
Carson  had  a  son  called  "Mack."  He  got  no 
part  of  the  home  farm  under  his  father's 
will,  but  his  father  gave  him  leave  to  occupy 
a  house  on  that  farm  under  an  oral  lease, 
and  conflrtned  it  In  his  will  till  a  legacy  to 
that  son  should  fall  due.  This  lease  or  li- 
cense included  a  few  acres  of  land  around  the 
house,  part  of  said  home  farm.  It  la  claim- 
ed, and  some  evidence  goes  to  show,  that 
Jaiiies  Carson  told  Mack  that  he  might 
make  use  of  the  controverted  strip,  and  that 
Mack  fenced  in  with  his  other  land  about 
one-third  of  this  strip,  and  cultivated  it  and 
planted  fruit  trees  on  It  The  balance  of  the 
strip  was  left  In  woods,  without  any  fence 
separating  it  from  said  road,  but  a  fence  cut 
It  off  from  the  home  farm.  The  defendants 
In  this  present  case  set  up  that»  at  the  Urn* 
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of  the  guardian's  proceeding  In  the  circuit  i 
court  to  lease  the  land«  said  disputed  strip 
was  not  a  part  of  the  Wilcoxen  tract,  but 
had  been  eliminated  from  it  They  say  that 
in  1880  there  was  a  dispute  as  to  the  lines 
between  the  Wilcoxen  tract  and  the  James 
Carson  home  tract,  and  tl^at  In  that  year 
James  Carson  and  his  two  sons,  owners  of 
the  two  tracts,  orally  agreed  that  the  Fair- 
yiew  and  Frankfort  Road  should  be  there- 
after the'boimdary,  and  that  this  oral  agree- 
ment  had  been  ever  since  acquiesced  in,  and 
operated  to  give  the  disputed  strip  to  the 
182-acre  tract  Under  the  lease  of  the  35 
acres  to  Martin  L.  Oarson  and  Freshwater, 
an  oil  well  was  bored  within  2  feet  and  8 
inches  of  the  south  line  of  the  Wilcoxen 
farm,  and  thus  within  that  distance  of  said 
disputed  strip — a  part  of  the  derrick  of  the 
well  resting  on  the  strip— and  they  began 
work  for  boring  another  well  on  the  strip. 
Le  Comte  then  filed  a  bill  in  equity,  claiming 
that  the  insertion  of  the  call  for  the  Fair- 
view  and  Frankfort  Road  in  the  lease  to 
him  was  a  fraud  upon  him,  chiefly  worked 
by  Martin  L.  Carson  in  giving  the  draftsman 
of  the  lease  that  road  as  part  of  the  bound- 
ary, and  causing  its  Insertion  in  the  lease, 
he  (Le  Comte)  not  knowing  that  a  part  of 
the  tract  was  thus  excluded  from  the  lease; 
that  at  any  rate  the  lease  misrepresented  the 
decree  authorizing  the  lease,  and  did  not  give 
him  the  rights  he  bargained  for  before  the 
decree,  and  which  the  decree  Intended  to  con- 
fer. The  bin  asked  that  Carson  and  Frei^- 
water  be  enjoined  from  further  drilling  the 
well  which  was  on,  or  the  derrick  of  which 
encroached  on,  said  strip  of  4  acres,  2  roods, 
and  2  poles,  of  the  Wilcoxen  tract;  that  the 
lease  to  Carson  and  Freshwater  be  held  void 
so  far  as  it  povered  said  strip,  and  that  they 
be  enjoined  from  Interfering  with  Le 
Comte's  use  of  said  strip;  and  that  the  lease 
to  Le  Comte  be  reformed,  and  a  new  lease 
executed.  Including  all  the  Wilcoxen  tract 
not  leased  to  Murray.  A  decree  was  pronoun- 
ced enjoining  Carson  and  Freshwater  per> 
petually  from  drilling  or  operating  for  oil  or 
gas  on  said  strip,  and  from  interfering  with 
Le  Comte  in  hUi  drilling  and  operating  on 
said  strip.    Carson  and  Freshwater  appeal. 

Coun)8el  for  the  appellants  contest  the  ju- 
risdiction of  equity  to  entertain  the  case,  be- 
cause It  Is  only  a  suit  involving  adverse  titles 
or  boundary,  of  which  equity  will  not  take 
jurisdiction,  on  principles  stated  in  Freer  v. 
Davis,  52  W.  Va.  1,  48  S.  E.  164,  59  L.  R.  A. 
556,  94  Am.  St  Rep.  895.  The  ready  an- 
swer to  this  objection  is  found  in  that  and 
many  other  cases — that  the  rule  that  eqAlty 
will  not  hold  a  case  to  try  adverse  titles  to 
land  is  that  it  applies  only  "when  the  plain- 
tiff has  no  equity  against  the  party  claiming 
adversely  to  him.**  When  there  Is  another 
ground  for  jurisdiction,  Independent  of  a  trial 
of  the  hostile  titles — one  which  alone  gives 
Jurisdiction — equity  takes  it,  and  tries  the 
irhple  case.    Here  the  bill  alleged  fraud  in 


the  execution  of  an  erroneous  lease,  or  a  mis- 
take in  its  drafting,  and  failure  to  execute 
Intent  of  the  parties  and  to  conform  to  the 
decree,  and  prayed  a  reformation  of  the 
lease;  these  being  proper  grounds  for  equi- 
ty jurisdiction,  to  undo  a  fraud,  correct  a 
mistake,  reform  a  deed. 

On  the  merits:  We  can  safely  say  that  Le 
Comte,  who  came  just  then  from  OMo,  and 
was  a  stranger  in  Hancock  county,  did  not 
know  the  location  of  the  lines,  the  physical 
boundary  of  the  land,  so  far  as  to  know  that 
the  call  for  the  Falrvlew  and  Frankfort  Road 
Inserted  in  the  lease  would  leave  out  a  part 
of  the  Wilcoxen  tract  He  did  know  that 
such  call  was  being  Inserted  In  the  lease, 
but  that  did  not  tell  him  that  it  would  lose 
him  the  strip  in  controversy.  Suppose  he 
had  the  d^eds  to  the  Carsons  before  him, 
giving  the  magnetic  calls  S.,  55  E.,  and  S., 
75^  E.;  how  could  he  say  whether  or  no 
the  road  conformed  to  those  calls?  But 
Amanda  Carson  and  Martin  L.  Carson  well 
knew  that  that  road  call  did  not  conform  to 
the  calls  of  the  deed.  Amanda  says,  as  a 
witness,  that  she  well  knew  it,  but  was  not 
allowed  to  say  so,  and  admits  under  oath  Le 
Comte's  right  to  the  disputed  territory.  Mar^ 
tin  L.  Carson  directed  this  road  call  to  be  put 
in  the  lease,  and  does  not  pretend  ignorance 
of  its  departure  from  the  calls  of  the  deed, 
or  of  its  leaving  out  the  disputed  strip.  He 
Intentionally  omitted  it  Le  Comte  knew 
nothing,  practically,  of  the  boundary.  Mar^ 
tin  L.  and  Amanda  knew  all  about  It  He 
relied  on  them  to  give  true  bounds,  and  had 
right  to  do  so.  He  had  In  the  preliminary 
contract  bargained  with  them  that  for  his 
large  bonus  of  $5,000  he  would  get  all  the 
Wilcoxen  tract,  except  that  before  leased  to 
Murray.  He  dreamed  not  that  any  part  of 
the  tract  as  owned  by  the  lessors,  would  be 
cut  out  Why  did  not  Martin  L.  Carson  tell 
him  that  the  boundary  did  not  cover  the 
strip?  Carson  must  have  known  that  Le 
Comte  relied  on  getting  all  except  the  part 
onder  Murray's  lease.  Consider  the  record 
of  the  proceeding  to  lease  the  land.  The 
guardian's  petition  asked  that  the  tract  ex- 
cept that  leased  to  Murray,  be  leased,  and  de- 
scribed the  land  as  that  conveyed  to  the  Oar- 
sons  by  two  certain  deeds,  and  filed  them; 
and  they  give  boundaries  not  calling  for  the 
said  road,  but  crossing  it  and  including  in 
the  tract  this  disputed  parcel,  as  even  Mar- 
tin L.  Oarson  does  not  deny,  and  as  the  pe- 
titlon  for  appeal  confesses.  That  was  the 
land  which  ttie  petition  asked  for  leave  to 
lease.  Those  very  deeds,  and  those  very 
calls  in  them,  are  parts  of  the  petition  de- 
scriptive of  the  land.  By  his  answer,  Mar- 
tin L.  Carson  agreed  to  the  leasing  of  all  the 
land  covered  by  the  calls  of  those  deeds,  save 
the  Murray  lease.  He  said  that  the  peti- 
tion properly  described  the  land.  He  made 
no  exception  in  his  answer  of  that  strip. 
If  he  had  any  claim  to  it  as  part  of  the  other 
tract  why  did  not  his  answer  set  It  up  and 
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exclude  it  from  the  contemplated  lease?  I 
shonld  regard  this  answer  as  an  estoppel 
forbidding  him  from  harming  Le  Comte.  He 
neither  In  nor  out  of  court  Warned  Le  Comte' 
of  the  exception  of  this  strip.  N.  &  W.  R. 
Co.  V.  Perdue.  40  W.  Va.  442,  21  S.  B.  755. 
**An  admission  in  a  judicial  proceeding,  wheth- 
er direct,  or  by  Inference  from  the  position 
assumed,  the  belief  sought,  or  defense  set  up, 
will  estop  the  one  who  makes  it  from  subse* 
quently  asserting  any  claim  Inconsistent 
therewith."  4  Am.  &  Eng.  Dea  in  Eq.  304 
and  196.  "Where  a  party  assumes  a  certain 
position  in  a  legal  proceeding,  and  succeeds 
in  maintaining  it,  he  cannot  thereafter,  sim- 
ply because  his  interests  have  changed,  as- 
sume a  contrary  position,  especially  If  it  be 
to  the  prejudice  of  a  party  who  has  acqui- 
esced In  the  position  formerly  taken  by  him." 
Davis  V.  Wakelee,  156  U.  S.  689,  15  Sup.  Ct 
555,  39  L.  Ed.  578.  To  same  effect,  Daniels  ▼. 
Teamey,  102  U.  S.  415,  26  L.  Ed.  187;  11 
Am.  &  Eng.  Ency.  L.  (2d  Ed.)  446;  opinion 
in  Weston  v.  Ralston,  48  W.  Va.  186,  86  S. 
B.  446.  Martin's  Interest  now  Is  to  keep  the 
strip  In  his  own  lease.  He  agreed  to  the 
prayer  of  the  bill,  asked  it,  got  his  prayer, 
and  cannot  now  retract.  He  asked  that  the 
land  be  leased  by  the  description  in  those 
deeds. 

To  what  is  Le  Comte  entitled,  tested  by  the 
decree?  It  adjudged'  that  it  would  promote 
the  infants'  Interests  to  lease  '*the  tract  and 
premises  described  in  the  bllL**  We  have 
seen  what  that  was.  It  decreed  that  Carson 
join  In  such  lease,  because  he  consented  to  do 
so.  It  is  true  that  the  guardian,  in  her  re- 
'  port  of  the  lease,  filed  It,  and  the  decree  of 
confirmation  confirmed  that  particular  lease, 
and,  as  it  bounded  the  lease  on  the  road.  It 
is  limited  by  it;  but  the  decree  did  not  au- 
thorize a  lease  of  only  a  part,  and,  besides, 
the  report  told  the  court  that  the  lease  was 
''in  all  respects  In  accord  with  said  decree," 
and  the  decree  of  confirmation  proceeded  up- 
on that  idea.  Le  Comte  relied  upon  it  and 
accepted  the  lease  on  the  faith  of  it,  and 
neither  he  nor  the  court  knew  the  physical 
fact  that  the  road  call  departed  from  the 
deed  call,  and  left  out  the  disputed  piece  of 
land.  It  would  take  a  survey  to  tell  It  We 
can  say  that  the  court  intended  andLe  Comte 
intended  to  lease  and  acquire  all  the  land 
which  the  decree  authorized  to  be  leased.  It 
thus  seems  that  the  omission  from  this  lease 
of  the  land  in  controversy  was  a  wrong  on 
the  part  of  the  lessors — in  law,  a  fraud  on 
Le  Comte.  Is  Le  Comte  entitled  to  relief  on 
the  theory  of  mistake,  In  that  the  lease  does 
not  carry  out  intent?  In  such  case  the  mis- 
take must  be  mutual,  and  it  may  be  said  that, 
as  the  lease  bounds  by  the  road,  Martin  L. 
Carson  did  not  intend  to  lease  by  the  lines 
of  the  deed,  though  Le  Comte  did.  Were 
that  all,  there  would  be  doubt ;  but  the  rec- 
ord of  the  guardian's  proceeding,  and  Car- 
son's answer  assenting  to  the  lease  proposed, 
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make  a  contract  between  the  tooson  and  the 
lessee,  and  the  lease  does  not  execute  it,  and 
Le  Comte  has  right  to  have  it  executed  by 
the  reformation  of  it  to  conform  to  the  de- 
cree of  lease,  to  which  both  the  guardian  and 
Carson  assented.  And  if  he  deem  it  essen- 
tial, he  can  yet  ask  a  new  lease,  as  the  court 
•  has  not  In  tetms  decreed  such  reformation. 

Next  as  to  the  defense  that  the  land  In 
dispute  had  ceased  to  be  part  of  the  Wll- 
coxen  ti^act,  and  become  part  of  the  home 
fkrm,  by  an  agreement  between  Carson  and 
his  two  sons..  This  cannot  avail  Martin 
Luther  Oarson,  because  of  the  estoppel  above 
stated.  But  how  as  to  Freshwater?  How 
as  to  Oarson,  if  he  were  not  so  estopped? 
One  answer  to  this  defense  is  that  the  oral 
agreement  is  of  no  force,  t(x  want  of  con- 
sideration. True,  where  there  is  uncertainty 
as  to  location  of  a  boundary  line  between 
coterminous  owners,  and  a  dispute  based  on 
colorable  uncertainty,  there  may  be  a  valid 
agreement  resting  on  that  uncertainty  to  fix 
a  line,  and  no  other  consideration  is  needed. 
It  is  then  held  not  a  sale  or  conveyance  by 
word,  prohibited  by  the  statute  that  requires 
a  writing  or  deed  for  the  sale  or  conveyance 
of  land,  as  It  merely  defines  or  locates  the 
line.  But  where  there  is  no  such  tmcertain- 
ty,  no  dispute  based  on  uncertainty,  but  the 
true  line  is  known  or  readily  ascertainable, 
it  is  nothing  but  a  transfer  without  that  con- 
sideration, and,  unless  written.  Is  void.  As 
an  agreement,  it  has  no  (K)nsideration  to  call 
for  enforcement,  and  the  statute  requires  a 
writing  because  it  is  a  transfer  of  land — 
simply  a  transfer.  4  Am.  &  Eng.  Ency.  L. 
(2d  Ed.)  860,  861.  <*In  order  to  the  validity 
of  a  parol  agreement  establishing  a  bound- 
ary, it  is  necessary,  however,  that  there  be 
doubt  and  uncertainty  as  to  its  true  loca- 
tion." 5  Cyc.  932;  Pasley  v.  English,  5  Qrat 
141.  The  evidence  in  this  case  shows  no 
uncertainty.  If  James  Carson  ever  made 
any  claim  to  this  strip,  there  is  not  the  least 
show  of  how  he  claimed.  Indeed,  there  Is 
no  showing  of  controversy,  save  a  mere  dec- 
laration by  one  or  two  witnesses.  There  Is 
no  uncertainty  as  to  the  boundary  of  the 
Wilcoxen  tract  or  the  home  farm  apparent. 
There  is  clearly  no  basis  for  any  agreement 
which,  of  its  own  force  as  an  agreement, 
can  operate  to  take  from  the  Wilcoxen  farm 
this  strip. 

Further,  even  If  there  had  been  such  un- 
certainty of  boundary,  the  evidence  does  not 
show  that  the  agreement  was  executed  by 
actual  possession,  for  our  law  is  stated  thus 
in  Teass  v.  City,  38  W.  Va.  1,  17  S.  E.  400, 
19  L.  B.  A.  802:  "Disputed  boundaries  be- 
tween two  adjoining  lands  may  be  settled 
by  express  oral  agreement,  executed  imme 
dlately  and  accompanied  by  possession  ac- 
cording thereto."  No  possession  was  taken 
immediately,  nothing  done  to  execute  the 
agreement.  It  is  true.  Mack  Carson,  in  an 
indefinite  way,   says  he  heard  this   agree- 
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ment,  and  "they"  told  him  to  clear  out  the 
strip;  but  it  is  not  clear,  on  the  whole 
evidence,  that  what  he  did  was  to  execute 
the  agreement.  What  did  he  do?  He  clear- 
ed a  part  of  the  strip  and  fenced  it — one- 
third  of  it — and  left  the  balance  out  in  com- 
mon, not  fenced.  There  being  no  color  of 
title,  possession  of  part  would  not  be  pos- 
session of  the  entire  strip.  At  most,  it 
would  only  extend  to  the  part  fenced  in. 

But  in  any  view,  there  ought  to  be  clear, 
convincing  evidence  to  prove  an  agreement 
to  take  away  land;  and  the  fsompetent  evi- 
dence is  not  clear,  Is  wholly  unsatisfactory, 
unconvincing.  So  the  circuit  Judge  held,  and 
we  do  not  see  that  he  is  wrong.  There  Is  a 
witness  who  says  Samuel  H.  Carson  admit- 
ted the  agreement  There  Is  another  who 
says  he  claimed  the  strip.  Two  papers  go 
^0  repel  the  .existence  of  such  agreement 
The  will  of  James  Carson  describes  the  home 
farm  as  182  acres  conveyed  to  him  by  a 
eertain  deed.  It  does  not  cover  the  strip. 
An  unrecorded  deed  from  Samuel  H.  Carson 
to  Martin  L.  and  James  A.  Carson  for  Sam- 
□ers  interest  in  this  land,  in  describing  the 
land,  follows  the  call  of  the  deeds  by  which 
Martin  and  Samuel  acquired  the  land,  and 
declares  that  those  calls  make  a  line  run- 
ning with  the  James  Carson  home  farm. 
This  is  a  declaration  and  admission  by 
Samuel  and  Martin  L.  Carson  In  October, 
1887,  seven  years  after  the  pretended  oral 
agreement,  that  the  strip  was  a  part  of  the 
Wllcoxen  tract  I  have  used  the  words 
"pretended  agreement,"  for  it  does  seem  to 
one  reading  the  voluminous  case  that  this 
agreement  is  hatched  out  lately  to  answer 
the  necessity  of  this  case. 

The  statute  of  limitation  does  not  seem  to 
enter  into  the  case.  It  could  only  arise  as 
to  the  little  piece  cultivated  by  Mack  Carson, 
but  it  is  not  clear  that  it  was  held  with  the 
Intent  to  claim  title — a  necessary  element  of 
the  statute. 

We  are  told  that  the  possession  of  the 
fraction  of  this  strip  was  notice  to  Le 
Comte  of  adverse  claim,  as  possession  is 
notice.  It  would  go  no  further  than  the 
fraction.  There  was  no  possession  of  the 
balance.  Possession  is  notice  of  a  claim, 
but  U  does  not  create  title,  or  make  no  title 
a  good  one.  It  is  notice  only  of  such  right 
as  the  party  has.  If  the  oral  agreement 
were  clear  and  valid,  it  would  be  notice  of 
it,  but  it  is  not  clear  and  good. 

The  fact  that  the  lease  of  the  defendants 
was  prior  in  time  and  recorded  before  Le 
Oomte's  lease  Is  Immaterial.  If  the  de- 
fendants* lease  passed  no  title,  what  does 
its  priority  of  date  amount  to?  A  record 
of  a  deed  that  passes  no  title  does  not  op- 
erate as  notice  to  affect  an  adverse  claimant 
of  the  true  title.  It  has  no  application  to 
an  adversary  owner  of  another  right,  but 
only  between  prior  and  later  purchasers  or 
creditors  of  the  same  title. 

Decree  affirmed. 


(5e  W.  Ya.  227) 
W.  &  T.  ALLEN  &  CO.  v.  MAXWELL  et  al. 

(Supreme  Court  of  Appeals  of  West  yirginia. 

Nov.  16,  1904.) 

APPEAL  —  BBVIEW -- ABSIONMEinS  OF  EBBOB— 
FINDINGS  OV  COIOCISSIONSB  —  NOTE  —  CON- 
STBUCnON. 

1.  Syllabus,  point  3,  Reger  v.  O'Neal,  10  8. 
B.  375,  33  W.  Va.  159,  6  L.  a  A.  427,  syllabufl, 
point  3,  Fry  v.  Feamster,  15  S.  E.  2a3,  36  W. 
va.  454.  and  point  1  of  syllabus.  Woods  v. 
Ward.  37  S.  B.  520,  48  W.  Va.  652,  reaffirmed 
and  applied. 

2.  M.  was  indorser  for  the  firm  of  S.,  B.  &  Co., 
of  which  firm  L.  was  a  member.  Said  firm,  as 
well  as  L.  individually  became  insolvent;  and 
M.  being  required,  as  such  indorser,  to  pay  near 
|2,000,  and  not  being  able  to  raise  all  the  monej 
tor  the  purpose  himself,  L.  loaned  him  $80o, 
for  which  M.  executed  to  L.  the  following  writ- 
ing: "$805.  Due  W.  H.  Lipscomb  eight  hun- 
dred and  five  dollars,  borrowed  money,  to  be  re- 
paid when  collected  off  of  Stone,  Bowman  &  Co. 
out  of  drafts  which  I  have  had  to  pay  for  them. 
This  March  9th,  1888.  Witness  my  hand  and 
seal.  W.  B.  Maxwell.  [Seal.]"  M.  recovered 
a  decree  against  S.,  B.  &  Co.,  August  2,  1890, 
for  $956.06j  interest  and  costs.  Held,  M.  could 
only  be  liable  to  L.  or  his  assignee  upon  said 
note  to  the  extent  of  his  actual  collections  from 
said  S;,  B.  &  Co. 

8.  Wnere  a  party  tal^es  an  appeal  from  spec- 
ified parts  of  a  decree,  giving  notice  to  all  par- 
ties to  the  suit  that  he  will  only  have  such 
parts  of  the  record  copied  into  the  transcript 
as  will  present  to  the  appellate  court  such  mat- 
ters so  specified  as  he  desires  to  have  reviewed, 
and  that  it  is  not  his  purpose  or  intention  to 
appeal  from  any  other  part  of  the  decree,  the 
appellate  court  will  not  consider  an  assignment 
of  error  by  one  of  the  appellees,  long  after  the 
submission  of  the  cause,  concerning  another 
part  of  the  final  decree,  and  having  no  relation 
to  the  parts  of  the  decree  appealed  from. 

4.  When  an  appeal  is  taken  •  from  specified 
parts  of  a  decree  set  out  in  a  written  notice 
which  states  that  no  other  part  of  the  decree 
will  be  appealed  from  by  the  appellant,  and  such 
specified  parts  are  independent  and  involve  only 
the  rights  of  the  appellees  named  in  such  spec- 
ified parts  of  the  decree,  such  appeal  does  not 
bring  up  for  adjudication  the  whole  decree. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Tucker  County; 
John  Homer  Holt,  Judge. 

Bill  by  W.  &  T.  Allen  &  Co.  against  W.  B. 
Maxwell  and  others.  Decree  for  plaintiffs, 
and  defendants  appeal.    Reversed  In  part. 

C.  O.  Strieby,  for  appellants.  W.  G.  Con- 
ley,  W.  T.  Ice,  Jr.,  and  D.  H.  Hill  Arnold,  for 
appellees.' 

McWHORTBR,  J.  W.  &  T.  Allen  ft  Co. 
at  the  May  rules,  1899,  filed  their  bill  In 
the  circuit  court  of  Tucker  county  against 
W.  B.  Mazyell,  C.  O.  Strieby,  trustee,  John 
J.  Adams,  and  others,  creditors  of  W.  B. 
Maxwell,  alleging  that  for  many  years  they 
had  been  engaged  In  the  wholesale  cloth- 
ing business  in  Philadelphia,  and  had  sold 
goods  to  one  W.  H.  Lipscomb,  who  was 
engaged  in  the  mercantile  business  at  St. 
George,  Tucker  county;  that  said  Lipscomb 
became  largely  indebted  to  plaintiffs  and 
numerous  other  creditors;  that  in  April,  1888, 
he  made  an  assignment  of  his  property  to  the 
defendant  Maxwell,  as  trustee,  for  the  bene- 
fit of  all  his  creditors;    that  Maxwell  pro- 


W.  Va.) 


W.  &  T.  ALLEN  &  CO.  T.  MAXWELL. 


243 


ceeded  to  act  under  said  deed  of  assignment, 
and  collected  from  the  property  so  coming 
Into  his  hands  and  possession  sums  of  money 
largely  in  excess  of  the  amount  necessary 
to  pay  the  entire  Indebtedness  of  said  Lips- 
comb; that  a  suit  was  Instituted  in  said 
Tucker  county  circuit  court  by  the  W.  H. 
Smith  Hardware  Company  against  said  Lips- 
comb and  others  for  the  purpose  of  settling 
the  accounts  of  said  Marwell  as  such  trus- 
tee; that  orders  of  reference  were  had  and 
executed  therein,  and,  among  other  things, 
it  was  ascertained  and  decreed  that  there 
was  due  plaintiffs  the  sUm  of  $3Q1.41,  with 
Interest  from  the  23d  day  of  November,  1897, 
until  paid,  which  said  Maxwell  was  directed 
therein  to  pay,  and  which  he  had  failed  to 
pay,  and  plaintiffs  were  advised  the  same 
was  a  lien  on  the  said  Maxwell's  estate  from 
the  date  of  the  decree,  and  making  said 
cause  of  the  W.  H.  Smith  Hardware  Com- 
pany against  Lipscomb  and  others  part  of 
their  said  suit;  that  Maxwell  never  gave 
bond  as  trustee,  and  therefore  plaintiffs 
were  compelled  to  look  to  him  personally 
for  the  payment  of  the  claim;  that  Maxwell 
was  largely  indebted  to  other  creditors,  who 
were  made  parties  to  the  suit  as  far  as 

known;    that  on  the  day  of  April, 

1899,  said  Maxwell  made  a  general  assign- 
ment of  all  his  property,  both  real  and  per- 
sonal, to  one  C.  O.  Strieby,  trustee,  requir- 
ing in  said  deed  said  trustee  to  give  bond  in 
the  penalty  of  $10,000  before  taking  pos- 
session of  the  said  property;  and  praying 
that  the  cause  be  referred  to  a  commis- 
sioner of  the  court  to  ascertain  the  property, 
real  and  personal,  owned  by  said  Maxwell, 
and  liens  against  the  same,  to  whom  owing, 
the  amount  and  priorities  thereof,  and  to 
settle  the  accounts  of  C.  O.  Strieby,  trustee, 
and  for  the  appointment  of  a  special  receiver 
to  take  charge  of  said  property,  and  that 
the  court  direct  him  to  proceed  with  the 
said  property  In  such  manner  as  would  best 
subserve  the  interests  of  all  persons  con- 
cerned therein;  and  asking  that  the  creditors 
named,  and  all  other  persons  interested  in 
the  estate  of  Maxwell  who  would  come 
in  and  contribute  to  the  costs  of  the  suit,  be 
made  parties,  and  for  general  relief;  exhib- 
iting with  their  bill  the  deed  of  trust  made 
by  Maxwell  to  Strieby,  trustee.  The  de- 
fendant Maxwell  and  Strieby,  C.  H.  Max- 
well, and  W.  H.  Lipscomb  filed  their  sev- 
eral answers,  to  which  general  replications 
were  entered. 

On  the  16th  of  June,  1899,  the  cause  was 
heard  upon  the  bill  and  answers  and  replica- 
tions thereto,  when  the  co.urt  decreed  that 
the  trust  estate  should  be  disposed  of  as 
speedily  as  possible,  and,  by  consent  of  par^ 
ties,  authorized  and  directed  C.  O.  Strieby 
to  dispose  of  the  property  with  the  least 
possible  delay,  in  pursuance  of  and  under 
the^deed  of  trust  of  April  8,  1899,  and  hold 
the  funds  arising  therefrom  subject  to  the 
further  order  of  the  court,  and  referred  the 


cause  to  Jeff  Lipscomb,  one  of  the  commis- 
sioners of  the  court,  who  was  directed  to  as- 
certain and  report  the  estate  theretofore 
owned  by  W.  B.  Maxwell,  and  conveyed  to 
Trustee  Strieby,  the  character  and  nature  of 
the  title  thereto,  the  liens  thereon,  their 
character,  amounts,  priorities,  and  to  whom 
owing,  and  to  state  the  accounts  of  the,  said 
Strieby,  trustee,  so  far  as  they  had  progress- 
ed at  the  time  of  the  completion  of  said  re- 
port, etc.  The  commissioner  filed  his  report, 
dated  the  10th  day  of  November,  1899,  to 
which  report  the  defendant  W.  B.  Maxwell 
filed  17  exceptions,  and  the  defendant  C.  O. 
Strieby  filed  3  exceptions  thereto,  the  third 
of  which  exceptions  adopted  each  and  every 
exception  made  by  W.  B.  Maxwell.  On  the 
21st  day  of  June,  1900,  the  cause  was  heard 
upon  the  papers,  proceedings,  and  decrees 
theretofore  filed,  had,  and  entered,  and  up- 
on the  report  and  exceptions  thereto,  when 
the  court  overruled  all  the  exceptions,  except 
the  fifteenth  exception  of  the  defendant  Max- 
well, and  as  to  one  item  mentioned  in  the 
seventh  exception  of  said  Maxwell,  which 
were  sustained,  and  the  commissioner's  re- 
port confirmed  in  all  other  respects,  except 
"as  to  the  Item  of  $833.10  reported  as  due 
G.  P.  Phillips,  next  friend  of  Ann  E.  Phil- 
lips, all  questions  relating  thereto  being  re- 
served for  the  future  order  of  the  court 
therein,  and  as  are  also  reserved  all  ques- 
tions pertaining  to  the  lands  purchased  by 
the  said  W.  B.  Maxwell  and  C.  W.  Mlnear 
Jointly  at  tax  sales,  and  for  which  no  settle- 
ment has  yet  been  made,  and  which  were 
not  at  the  time  of  filing  of  the  report  of  Com- 
missioner Lipscomb  In  a  condition  to  settle"; 
and  the  court,  proceeding  to  ascertain  the 
rights  of  parties,  decreed,  among  other 
things,  that  there  was  "due  C.  W.  Minear 
$317.30;  C.  H.  Maxwell,  $2,728.42,  subject 
to  the  credit  of  a  note  by  C.  H.  Maxwell,  ex- 
ecuted to  W.  B.  Maxwell,  dated  the  15th  day 
of  December,  1891,  for  the  sum  of  $52.50; 
Mary  0.  Cameron's  heirs,  $128.02;  A.  J. 
Lipscomb,  $563.11."  These  are  the  9nly 
claims  contested  here  in  this  cause  by  the 
appellant  Strieby,  trustee. 

The  fifth  exception  taken  by  defendant  W. 
B.  Maxwell  and  the  trustee,  Strieby,  to  the 
report  of  the  commissioner,  is  the  allowance 
of  the  claim  of  $317.30,  and  claimed  to  be 
erroneously  carried  into  the  decree  in  favor 
of  C.  W.  Minear  without  a  settlement  there- 
with of  the  amount  overpaid  to  said  Minear; 
the  said  $317.30  being  only  Mlnear's  side  of 
the  account.  On  the  16th  of  October,  1899, 
W.  B.  Maxwell  and  C.  W.  Minear  had  a  par- 
tial settlement,  and  made  a  statement  there- 
of in  writing,  signed  by  both  of  them,  where- 
in they  say:  "Balance  due  C.  W.  Minear, 
$317.30,  which  is  to  be  allowed  by  Jeff  Lips- 
comb, com'r  to  the  case  of  W.  &  T.  Allen  & 
Co.  vs.  W.  B.  Maxwell.  In  this  settlement 
we  did  not  include  the  W.  H.  Lipscomb  mat- 
ter in  controversy,  or  the  matters  In  differ- 
ence relative  to  land  bought  for  taxes,  men- 
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tioned  In  the  8th  and  9th  Items  of  the  an- 
ewer  of  said  Maxwell  filed  before  the  com- 
missioner in  said  case,  and  said  matters  are 
left  open  for  settlement."  Item  8  referred 
to  the  amount  oven^aid  by  mistake  in  the 
case  of  W.  H.  Smith  Hardware  Company 
against  W.  H.  Lipscomb,  June  26»  1895,  about 
$600;  and  the  ninth  item,  to  one-third  profits 
made  on  delinquent  land  purchased  in  1895, 
about  $300.  The  overpayment  to  Mlnear  Is 
recognized  In  the  decree  entered  on  the  28d 
of  Noyember,  1897,  in  ^e  case  of  W.  H. 
Smith  Hardware  Company  against  W.  H. 
Lipscomb,  and  the  right  reserved  therein  to 
the  said  Maxwell  to  recover  b&ds.  from  Mln- 
ear any  amount  so  Improperly  paid  to  him. 
Commissioner  Lipscomb,  In  making  up  his 
report,  leaves  wholly  unsettled  between  said 
Maxwell  and  Mlnear  the  matters  of  differ- 
ence In  the  eighth  and  ninth  items  mentioned. 
The  answer  of  Maxwell  alleged  the  partner- 
ship of  Mlnear,  Hamilton,  and  himself  for 
the  purchase  of  delinquent  lands,  and  as 
such  partners  they  did  Invest  a  considerable 
amount  of  money  in  the  purchase  of  lands  af 
tax  sales,  and  that  Mlnear  afterwards  pur- 
chased the  interest  of  Hamilton,  thereby  giv- 
ing him  two-thirds  and  Maxwell  one-third, 
and  that  Mlnear  held  the  funds  of  the  copart- 
nership, and  from  which  Maxwell  had  never 
received  anything;  and  the  answer  of  Max- 
weJl  on  this  matter  was  not  traversed,  and 
Maxweirs  testimony  supports  this  answer. 
In  his  testimony,  W.  B.  Maxwell  makes  the 
following  statement:  **C.  W.  Mlnear  debt, 
claiming  the  sum  of  $555.02.  On  yesterday 
Mr.  Mlnear  and  myself,  by  the  consent  of  O. 
O.  Strieby,  trustee,  took  up  all  the  matters 
of  account  between  us,  except  the  eighth  and 
ninth  items  of  my  account  of  offsets;  the 
eighth  item  being  for  $600  charged  as  amount 
overpaid  to  said  Mlnear  in  the  case  of  W. 
H.  Smith  BLardware  Company  against  W.  H. 
Lipscomb,  etc.,  and  the  ninth  item  being  a 
charge  for  $300  for  one-third  the  profits  on 
delinquent  land  purchased  in  1895.  Mr.  Mln- 
ear and  myself  did  not  attempt  to  settle  these 
two*  Items.  He  was  not  willing  to  settle  the 
eighth  item,  and,  upon  looking  over  matters 
between  us  relative  to  the  ninth  Item,  I  con- 
cluded It  was  not  proper  for  me  to  settle 
same.  I  found  that  Mr.  Mlnear  had  in  his 
hands  somewhere  about  $400  of  the  proceeds 
of  sales  of  lands  acquired  at  the  tax  purchase, 
of  which  one-third  is  due  to  myself,  and  the 
remainder  to  Mr.  Mlnear  and  Mr.  John  Ham- 
ilton. I  also  found  that  there  are  a  number 
of  the  parcels  of  land  purchased  by  us  which 
were  not  redeemed,  and  which  I  think, 
roughly  estimating  the  value  of  the  same, 
are  worth  somewhere  from  $600  to  $1,000, 
and  I  left  the  whole  matter  to  be  settled  by 
the  trustee.  One-third  of  this  land  which 
has  not  been  disposed  of  is  mine.  Mr.  Mln- 
ear said  to  me  that  he  had  received  sufficient 
money  to  satisfy  all  partnership  liability,  so 
that  the  money  in  his  hands  and  notes  and 
lands  yet  on  hand  are  practically  subject 


to  a  division  among  the  parties,  except  tliat 
there  are  some  unpaid  taxes  against  the  land. 
Mr.  Mlnear  and  myself  made  a  note  in  writ- 
ing, and  signed  it,  showing  that,  as  to  the 
matters  settled,  there  is  a  balance  due  him 
as  of  yesterday  of  $317.30.  Included  in  the 
matters  settled  is  a  note  of  J.  W.  Mlnear  of 
$50,  and  a  note  of  his  own  of  $55,  which  are 
ip  the  hands  of  Mr.  Strieby,  trustee,  and  are 
to  be  given  up  and  canceled.  I  now  file  the 
memorandum  made  by  Mr.  Mlnear  and  my- 
self on  yesterday,  marked  'Exhibit  C.  W.  M.* 
As  I  stated,  we  did  not  attempt  to  settle  the 
eighth  item  of  my  account,  and  I  now  refer 
to  the  final  decree  entered  in  the  case  of  W. 
H.  Smith  Hardware  Company  against  W.  H. 
Lipscomb,  etc.,  as  showing  my  claim  in  this 
matter,  and  request  the  commissioner  to  pro- 
cure and  file  a  copy  of  that  decree  as  part 
of  his  report."  The  overpayment  by  Max- 
well to  Mlnear  is  clearly  shown  from  the 
commissioner's  confirmed  reports  in  the  case 
of  W.  H.  Smith  Hardware  Company  against 
Lipscomb,  made  a  part  of  the  record  here, 
from  which  It  appears  that  the  total  amount 
which  passed  into  the  hands  of  Maxwell, 
trustee,  was  $5,745.24;  his  disbursements, 
$3,531.73,  which  includes  the  $1,722.94  paid 
to  Mlnear,  and  without  which  the  disburse- 
ments amount  to  $1,808.79.  A  supplemental 
report  made  June  24,  1897,  and  which  was 
unexcepted  to,  and  confirmed  by  the  decree 
of  November  23, 1897,  in  case  of  W.  H.  Smith 
Hardware  Company  against  Lipscomb,  shoves 
further  disbursements  by  said  Maxwell,  trus- 
tee, to  the  amount  of  $688.56,  and  also  re- 
IK>rts  further  claims  against  said  fund  to 
amount  of  $2,111.44;  making  a  total  of  $4,- 
608.79,  which  deducted  from  the  receipts,  $5,- 
745.24,  leaves  the  sum  of  $1,136.45,  the  true 
amount  which  should  have  been  paid  to 
Mlnear  on  the  Lipscomb  order  to  pay  Mlnear 
any  surplus  after  pairing  the  creditors  of 
Lipscomb;  being  an  overpayment  of  $586.49. 
Why  this  overpayment  was  not  carried  into 
the  account  between  Maxwell  and  Mlnear  by 
the  commissioner,  and  also  into  the  decree, 
does  not  appear;  but  the  right  was  reserved 
to  Trustee  Maxwell,  in  the  case  of  W.  H. 
Smith  Hardware  Company  against  Lipscomb, 
to  recover  back  from  Mlnear  any  amount  im- 
properly paid  to  him.  This  overpayment  of 
$586.49,  with  interest  from  June  27,  1896, 
the  date  of  its  payment,  would  have  canceled 
the  claim  of  $317.80  decreed  to  Mlnear,  and 
left  the  dUference  which  should  have  been 
decreed  against  Mlnear  for  the  benefit  of  the 
creditors  of  Maxwell  in  this  suit  Maxwell 
testifies  that  no  part  of  said  overpayment 
had  ever  been  repaid  to  him  by  Mlnear.  The 
decree  in  favor  of  C.  W.  Bilnear  for  the  sum 
of  $317.30  is  reversed,  set  aside,  and  an- 
nulled, and  this  court,  proceeding  to  enter 
such  decree  In  that  behalf  as*the  circuit  court 
should  have  rendered,  do  adjudge,  order,  and 
decree  that  C.  W.  Mlnear  do  pay  to  the  trus- 
tee of  W.  B.  Maxwell,  for  the  piui>oses  of 
said  trust,  the  sum  of  $586.49,  the  amount 
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oyerpald  him  as  assignee  of  W.  H.  Lipscomb 
by  W.  B.  Maxwell,  with  interest  thereon 
from  Jnne  25,  18d5,  mitil  paid,  subject  to 
credit  of  $317.30  as  of  NoTember  19,  1890. 
The  questions  pertaining  to  the  lands  pur- 
chased by  W.  B.  Maxwell  and  Minear  Jointly 
at  tax  sales,  and  for  which  no  settlement 
had  been  made,  were  reserved  by  the  circuit 
court  The  sixth  exception  to  the  commis- 
sioner's report  Is  that  '*the  unsettled  matters 
between  said  Maxwell  and  said  Minear  rela- 
tive to  lands  purchased  for  taxes  are  neither 
settled  by  the  commissioner  nor  reserved  so 
that  the  same  can  be  settled  in  the  future." 
The  decree  of  June  21,  1900,  complained  of, 
after  mentioning  certain  questions  and  mat- 
ters reserved,  says:  "As  are  also  reserved 
all  questions  pertaining  to  the  lands  purchas- 
ed by  said  W.  B.  Maxwell  and  G.  W.  Minear 
Jointly  at  tax  sales,  and  for  which  no  settle- 
ment has  yet  been  made,  and  which  were 
not,  at  the  time  of  filing  of  the  report  of  Com- 
missioner Lipscomb,  in  a  condition  to  settle.** 
So  that  it  appears  the  question  was  reserved 
by  the  decree  of  June  21, 1900,  for  the  future 
action  of  the  court.  As  to  the  assignment  of 
error  in  decreeing  the  sum  of  |2,728.42  in 
favor  of  C.  H.  Maxwell  because  If  the  mat- 
ters in  difference  had  been  properly  settled,  a 
very  much  less  amount  would  have  been  due 
him.  The  seventh  exception  to  the  commis- 
sioner's report  In  writing  is  that  the  commis- 
sioner failed  to'  allow  a  credit  to  W.  B.  Max- 
well of  |150  for  part  of  the  funeral  expenses 
of  their  mother,  S.  J.  Maxwell,  and  also  the 
item  of  $300  for  counsel  fees  in  the  case  of 
Williams  against  Maxwell,  and  also  for  the 
loss  of  70  acres  of  land  conveyed  by  C.  H. 
Maxwell  to  W.  B.  Maxwell  In  Randolph 
county,  and  the  taxes  paid  by  W.  B.  Maxwell 
in  redemption  of  the  other  tracts  conveyed 
by  C.  H.  Maxwell  to  W.  B.  Maxwell  in  De- 
cember, 1893;  claiming  that  the  commission- 
er does  not  allow  exceptant  as  much  as  was 
paid  in  redemption  of  the  lands.  As  to  the 
item  of  $150  on  account  of  the  funeral  ex- 
penses of  their  mother,  C.  H.  Maxwell  did 
make  a  writing  authorizing  the  commissioner 
to  allow  as  an  offset  the  $150,  but,  in  his  tes- 
timony aft^ptrards  given  before  the  commis- 
sioner, states  that  the  same  is  incorrect,  and 
that  he  should  not  assume  to  pay  the  same, 
for  the  reason  that  Ms  mother,  S.  J.  Max- 
well, left  abundance  of  property,  both  real 
and  personal,  to  pay  all  the  expenses  of  her 
funeral,  and  that  W.  B.  Maxwell  could  col- 
lect the  same  from  the  estate  at  any  time, 
if  he  had  not  already  done  so;  while  W.  B. 
Maxwell,  in  his  testimony  concerning  the 
same,  says,  'The  next  Item  of  $150  is  a  little 
more  than  one-half  my  mother's  funeral  ex- 
penses, all  of  which  were  paid  by  me';  and, 
if  my  brother  voluntarily  assumes  this  part 
of  it,  I  have  no  objections.*'  This  language 
clearly  indicates  that  W.  B.  Maxwell  felt  that 
he  had  no  legal  or  Just  claim  against  C.  H. 
Maxwell  on  the  account  of  the  funeral  ex- 
penses, presumably  for  the  reason  stated  by 


C.  H.  Maxwell-^that  their  mother  left  ample 
property  to  pay  such  expenses,  and  he  could 
collect,  or  possibly  had  collected,  same  from 
her  estate.  It  must  be  remembered  that  C. 
H.  Maxwell  was  living  in  California,  and  W. 

B.  Maxwell  in  West  Virginia. 

As  to  the  item  of  $700  for  the  loss  of  70 
acres  of  land«  it  appears  that  J.  F.  Harding 
bought  the  70  acres  on  the  30th  of  Novem- 
ber, 1898,  for  the-  delinquent  taxes  of  1891. 
In  his  letter,  dated  November  21,  1893,  ac- 
cepting the  proposition  of  C.  H.  Maxwell 
to  sell  him  his  land  for  $9,000,  made  on  the 
23d  of  October,  W.  B.  MaxweU  says:  "I 
have  concluded  to  accept  that  offer,  viz.: 
$2,200  'payable  at  any  reasonable  time,'  and 
accordingly  enclose  you  my  note  for  that 
amount,  payable  on  demand.  As  the  matter 
is  going  your  taxes  in  Randolph  are  in  ar- 
rears, and  the  first  thing  we  know  that  land 
will  be  lost  When  the  amounts  are  all  as- 
certained, I  will  pay  up  all  taxes  now  due 
on  isill  the  lands  since  you  bought;  you  can 
credit  this  on  my  note,"  W.  B.  Maxwell 
was  fully  aware  of  the  facts  in  regard  to  the 
arrearages  of  taxes,  and  had  a  year  from 
the  time  of  the  purchase  of  the  70  acres  by 
J.  F.  Harding  in  which  to  redeem  the  land; 
and  the  loss  by  the  running  of  the  time 
which  enabled  Harding  to  procure  deed  for 
the  same  was  occasioned  by  the  negligence 
of  W.  B.  Maxwell,  who  had  assumed  the 
duly  of  its  redemption;  he  being  on  the 
ground,  while  his  brother  was  on  the  other 
side  of  the  continent,  and  resting  on  the 
contract  of  W.  B.  Maxwell  to  pay  the  taxes, 
and  to  have  credit  for  same  on  his  $2,200 
note  therefor.  The  excess  of  the  taxes  in  the 
way  of  costs  and  expenses  for  the  redemp- 
tion of  the  other  tracts  of  land  was  doubt- 
less incurred  by  the  same  negligence.  The 
commissioner,  in  his  account,  allowed  the 
taxes  which  were  in  arrears  at  the  time  of 
the  purchase  of  the  land  from  W.  B.  Max- 
well by  his  brother.  The  note  of  $52.50 
mentioned  in  the  exception  to  the  commis- 
sioner's report  is  allowed  by  the  court  in 
the  decree  complained  of.  The  item  of  $300 
for  counsel  fees  in  the  Williams  Case  was 
properly  disallowed,  the  defendant  C.  H. 
Maxwell  having  no  interests  Involved  in  the 
said  cause  in  the  Supreme  Court.  He  says 
in  his  testimony:  **The  circuit  court  releas- 
ed me  from  all  liability  in  the  Williams  Case, 
and  my  interests  are  not  involved  whatever 
in  the  Supreme  Court,  as  I  understand  it 
Besides,  I  engaged  an  attorney  (A.  J.  Valen- 
tine) to  observe  and  protect  my  Interests, 
if  any,  before  the  Supreme  Court  W.  B. 
Maxwell  advised  me  to  do  this.  I  do  not, 
therefore,  think  this  Is  a  Just  charge  against 
me."  And  it  does  not  appear  from  the  re- 
port of  the  Williams  Case,  45  W.  Va.  297, 
31  S.  B.  909,  that  it  was  a  case  in  which 

C.  H.  Maxwell  should  be  required  to  pay 
attorney's  fees  with  W.  B.  Maxwell.  The 
commissioner  having  passed  upoia  the  facts 
referred  to  him,  "Ms  findings  will  be  given 


246 


49  SOUTHEASTERN  REPORTER. 


(W.Va. 


great  weight,  though  not  as  conclusive  as 
the  verdict  of  a  jury,  and  should  be  sustain- 
ed unless  plainly  not  warranted  by  the  evi- 
dence. This  rule  operates  with  peculiar 
force  in  an  appellate  court  when  the  findings 
of  a  commissioner  have  been  approved  by 
the  court  below."  Reger  v.  O'Neal,  33  W. 
Va,  159.  10  S.  E.  375,  6  L.  R.  A,  427;  Pry 
V.  Feamster,  36  W.  Va.  454,  15  9.  E.  253; 
Woods  V.  Ward,  48  W.  Va.  652,  37  S.  E.  520. 
As  to  the  claim  of  G.  H.  Maxwell,  there  is 
no  error  in  the  decree. 

As  to  the  claim  of  Mary  C.  Cameron's 
heirs,  the  error  assigned  is  merely  techni- 
cal— that  no  such  parties  were  before  the 
court  having  a  claim  In  their  capacity  as 
the  heirs  of  Mary  G.  Gameron.  The  claim 
is  a  Just  one,  for  money  collected  by  Max- 
well as  attorney  for  the  heirs  of  Mary  G. 
Gameron,  and  not  paid  over  by  him.  One 
error  assigned  is  that  such  of  the  parties 
^o  the  cause  who  are  in  fact  the  heirs  of 
Mary  G.  Gameron  are  in  fact  indebted  to 
said  Maxwell  in  a  sum  largely  in  excess  of 
the  amounts  claimed  by  them  in  their  indi- 
vidual rights.  It  is  shown  by  the  testimony 
of  Attorney  L.  Hansford  that  "on  or  about 
the  20th  day  of  December,  1891,  I  first  vis- 
ited Mr.  A.  B.  Parsons  at  his  office,  who  was 
the  commissioner  who  had  sold  the  Gam- 
eron land;  and  Mr.  Parsons  showed  me  a 
receipt  for  the  money  due  the  Gameron  heirs, 
amounting,  as  I  now  remember  It,  to  $742.- 
70,  bearing  date  September  7,  1889.  I  im- 
mediately left  Mr.  Parsons'  office  and  went 
to  Mr.  Maxwell's  office,  asked  him  for  the 
money,  and  showed  him  my  authority  for 
acting  as  counsel  for  them.  His  reply  to 
me  was  that  he  had  never  received  the 
money  from  Mr.  Parsons  and  Mr.  Scott,  the 
commissioners,  when  I  had  seen,  not  more 
than  20  minutes  before,  his  receipt  to  Par- 
sons for  the  money.  I  became  thoroughly 
convinced  of  the  infamous  fraud  that  he 
had  practiced  upon  his  clients.  Within  a 
week  from  that  day  that  I  was  in  his  office 
I  received  a  check  from  Mr.  Maxwell  for 
W.  H.  Williams'  amount,  with  the  statement 
that  he  would  pay  the  balance  as  soon  as 
Mr.  Parsons  paid  him,  and  I  knew  at  that 
time  he  had  received  the  money  from  Par- 
sons something  over  a  year  previous  to  that 
time.  I  even  showed  him  the  letters  that 
I  had  .received  from  two  of  the  heirs  to 
whom  the  money  was  due;  J.  A.  Hanson  be- 
ing the  party  representing  all  the  balance 
outside  of  George  G.  Williams.  Myself  and 
Mr.  Dayton  represents  the  parties,  and  he 
has  never  paid  or  offered  to  pay  any  part 
of  said  debt."  W.  B.  Maxwell  also  testifies 
before  the  commissioners,  and  files  his  off- 
sets, which  are  allowed  by  the  commission- 
ers to  the  amount  of  1425.99,  which,  deducted 
from  the  aggregate  of  several  sums  amount- 
ing to  $554.01,  leaves  the  amount  of  $128.02, 
amount  found  by  the  commissioners  against 
Maxwell,  and  confirmed  by  the  court.  The 
oommiBSioners  left  open  the  claim  of  Max- 


well for  $300  counsel  fees  paid  by  him  in 
prosecuting  the  appeal  of  Williams  against 
himself  in  the  Supreme  Gourt;  and  the  court 
properly  refused  or  omitted  to  allow  it  as 
a  Just  offset,  as  the  costs  taxed  in  said 
cause,  amounting  to  $343.54,  and  which  in- 
cluded a  counsel  fee  of  $30,  were  allowed  as 
an  offset  by  the  commissioners,  and  so  de- 
creed. The  commissioners  liaving  passed 
upon  the  evidence,  and  the  court  having  sus- 
tained the  commissioners'  finding,  the  ap- 
pellate court  will  not  disturb  the  decree,  un- 
less plainly  warranted  by  the  evidence.  Re- 
ger V.  O'Neal,  Fry  v.  Feamster,  and  Woods 
V.  Ward,  supra. 

It  is  claimed  that  "the  court  erred  in  de- 
creeing to  A.  J.  Lipscomb,  as  assignee  of 
W.  H.  Lipscomb,  any  sum  whatever,  and 
especially  in  decreeing  to  him  the  sum  of 
$563.11,  the  alleged  balance  due  upon  a  note 
of  $805  dated  the  9th  day  of  March,  1888," 
because  said  note  was  barred  by  the  statute 
of  limitations,  and  that  the  decree  for  $956.- 
06  rendered  by  the  circuit  court  of  Preston 
county  in  favor  of  'Maxwell  agralnst  said 
Lipscomb  and  others  on  the  2d  day  of 
August,  1890,  was  a  valid  set-off  against  any 
balance  due  upon  said  note  of  $805,  and  that 
the  sum  of  $107.80  found  due  from  W.  H. 
Lipscomb  to  Maxwell  on  the  8th  day  of 
July,  1896,  upon  a  settlement  of  the  accounts 
between  them  as  cosureties  of  Miller,  a  late 
sheriff  of  Tucker  county,  was  a  valid  offset 
against  said  $805  note;  that  W.  B.  Maxwell, 
W.  H.  Lipscomb,  and  A.  J.  Lipscomb  all 
being  before  the  court,  it  should  have  taken 
up  and  adjusted  all  matters  in  controversy 
among  them  which  were  before  the  court, 
and  rendered  a  decree  over  against  said  W. 
H.  Lipscomb  for  the  balance  Justly  due  from 
him  to  said  W.  B.  Maxwell;  that  it  is  cer- 
tain that  A.  J.  Lipscomb  is  indebted  to  said 
Maxwell  on  account  of  the  purchase  money 
on  the  property  of  the  Parsons  Boom  &  Lum- 
ber Gompany,  and  said  Lipscomb,  Maxwell, 
W.  B.  Gupp,  special  receiver,  the  First  Na- 
tional Bank  of  Grafton,  and  G.  W.  Mlnear, 
the  parties  interested  In  the  settlement  of 
this  matter,  all  being  before  the  court,  it 
was  the  plain  duty  of  the  court,  to  fully  ad- 
Just  and  settle  this  matter  among  the  par- 
ties before  entering  any  decree  in  favor  of 
said  A.  J.  Lipscomb.  From  the  examina- 
tion of  the  evidence  taken  before  the  com- 
missioner in  the  matter,  it  appears  that  this 
position  of  the  appellant  is  well  taken.  The 
commissioner  has  based  his  statement  by 
which  he  arrives  at  the  sum  of  $563.11  in 
favor  of  A.  J.  Lipscomb  solely  upon  the  note 
dated  March  9,  1888,  for  $805,  subject  to  a 
credit  of  $400  paid  July  1,  1893;  showing  a 
balance  due  of  the  principal  at  that  date  of 
$405,  and  interest  to  November  19,  1898, 
$155.11.  This  note  of  $805  given  by  Max- 
well to  W.  H.  Lipscomb  grew  out  of  trans- 
actions with  Stone,  Bowman  &  Go.,  of  which 
firm  W.  H.  Lipscomb  was  a  member.  Max- 
well, as  indorser  for  said  firm,  on  its  failure 
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and  the  failure  of  Its  members  had  become 
liable  for  near  $2,000;  and,  being  nnable  to 
raise  all  of  the  money  to  pay  off  the  same, 
W.  H.  Lipscomb  loaned  him  $806,  for  which 
Maxwell  gave  Lipscomb  the  note  as  follows: 
'^Doe  W.  H.  Lipscomb  eight  hundred  and 
flye  dollars,  borrowed  money,  to  be  repaid 
when  collected  off  of  Stone,  Bowman  ft  Oo. 
out  of  drafts  which  I  have  had  to  pay  for 
them.  This  March  9,  1888.  Witness  my 
hand  and  seal.  W.  B.  Maxwell.  [Seal.]" 
It  appears  from  the  depositions  of  Maxwell, 
and  also  from  the  depositions  of  A.  J.  Lips- 
comb, that  he  and  A.  J.  Lipscomb  had  pur- 
chased together  in  equal  shares  on  February 
1,  1896,  the  property  of  the  Parsons  Boom 
ft  Lumber  Oompany  at  a  sale  thereof  made 
by  W.  R  Cupp,  special  receiver,  at  the  price 
of  $950,  and  executed  their  three  several 
notes  therefor;  that  they  renewed  the  notes 
from  time  to  time,  and  about  the  11th  of 
October,  1897,  they  borrowed  from  the  First 
National  Bank  of  Grafton  $500  to  pay  upon 
the  amount  that  they  owed  upon  the  prop- 
erty; that  the  special  receiver  filed  in  this 
cause  a  Judgment  against  him  (Maxwell)  for 
$305.71,  and  the  said  Grafton  Bank  had  filed 
its  debt  against  him  for  over  $500,  which 
represented  the  tmpald  purchase  money  of 
the  said  property  purchased  by  them  to- 
gether. Maxwell  claims  that  A.  J.  Lipscomb 
still  owed  a  balance  on  his  part  of  said  pur- 
chase money,  while  Lipscomb  says  he  paid 
in  full  his  one-half,  and  that  Maxwell  alone 
is  liable  for  the  whole  of  the  unpaid  residue; 
and  in  his  testimony  A.  J.  Lipscomb  under- 
takes to  show  how  he  paid  the  one-half  due 
from  him,  but  only  shows  three  payments 
directly  upon  said  claim,  viz.,  $88  paid  Oc- 
tober 6,  1896,  $50  paid  October  17,  1897.  and 
$149.76  paid  March  10,  1899,  and  states  that 
the  last  said  payment  represented  his  part 
on  the  balance  due  on  the  property.  He 
mentions  a  few  other  small  items  paid,  not 
on  that  debt,  but  supposedly  as  charges  or 
offsets  against  any  claim  Maxwell  would 
have  against  him.  He  says:  "On  December 
1,  1897,  I  paid  taxes,  $25.37;  expense  of 
sending  circular  letters,  $6;  and  expense 
paid  from  printing  letters,  $5;  and  taxes 
paid,  $22.64."  The  three  items  which  ap- 
plied directly  upon  the  purchase  made  on 
the  property  amounted  to  $287.76,  if  paid  as 
stated.  Lipscomb  filed  no  vouchers  showing 
any  of  the  said  items  of  payment  or  charges. 
Maxwell  filed  a  claim  or  bill  of  offsets 
against  A.  J.  Lipscomb,  amounting  in  the 
aggregate  to  $306.47,  of  which  $242  is  "one- 
half  amount  paid  W.  E.  Cupp,  special  re- 
ceiver for  Parsons  Boom  &  Lumber  Com- 
pany, $484 — $242.  The  commissioner  has  en- 
tirely ignored,  in  making  up  his  accounts, 
all  transactions  between  W.  B.  Maxwell  and 
A.  J.  Lipscomb,  except  the  note  of  $805, 
and  the  credit  of  $400  indorsed  thereon,  and, 
to  arrive  at  his  conclusion  showing  the  In- 
debtedness of  Maxwell  to  Lipscomb,  states 
the  following: 


"I  further  report  that  W.  B.  Maxw^  has 
filed  before  me  in  this  cause  a  judgment 
rendered  by  the  circuit  court  of  Preston 
county  on  the  2d  day  of  August,  1890,  a 
Judgment  against  Stone,  Bowman  ft  Oo.  [of 
which  W.  H.  Lipscomb  was  a  member]  for 
the  principal  sum  of  $956.06;  that  on  or 
about  October  1,  1896,  said  Maxwell  recov- 
ered by  compromise  from  Addison  Child  the 
sum  of  $425,  wMch  should  be  placed  as  a 
credit  on  the  above-stated  Judgment  as  of 
that  date,  October  1,  1896. 

"Relative  to  this  matter  I  report  as  fol- 
lows, to  wit: 

"Date  of  note,  March  9,  1888;  amount, 
$805;  credit  July  1,  1893,  $400. 

Balance  due  as  of  that  date,  the  prin- 
cipal sum  of $405  00 

Interest  thereon  from  that  date  to 
Nov.  19,  1899 155  11 

Total    $560  11" 

So  there  remain  several  items  of  account 
between  A.  J.  Lipscomb  and  W.  B.  Maxwell 
which  were  not  passed  upon  by  the  commis- 
sioner, which  should  have  been  settled  and 
reported  by  him.  The  note  for  $805,  the 
balance  of  which  is  reported  in  favor  of  A. 
J.  Lipscomb  as  assignee  of  Wm.  H.  Lips- 
comb, was  given,  as  stated  on  its  face,  for 
money  loaned  by  Wm.  H.  Lipscomb  to  Max- 
well to  enable  him  (Maxwell)  to  pay  off  the 
debts  of  the  firm  of  Stone,  Bowman  ft  Co., 
as  their  indorser,  and  loaned  with  the  dis- 
tinct understanding  that  it  was  not  to  be 
paid  back  to  Lipscomb  unless  collected  from 
the  assets  of  the  said  firm  of  Stone,  Bowman 
&  Co.,  of  which  firm  W.  H.  Lipscomb  was 
a  member,  and  secondarily  liable  for  all  the 
debts  of  the  firm,  so  that,  in  effect,  it 
amotmted  to  a  loan  by  said  Lipscomb  for 
the  purpose  of  paying  a  debt  for  which  he 
was  not  only  liable,  but  was  in  fact  his  own 
Indebtedness.  Hence  the  provision  that  the 
money  was  not  to  be  returned  to  him  unless 
it  should  be  collected  from  the  funds  of  the 
said  firm.  The  only  definite  amount  that  is 
shown  to  have  been  collected  from  said 
funds  is  the  Judgment  against  Childs  in 
favor  of  Maxwell,  who  applied  the  net  pro- 
ceeds of  said  Judgment,  $400,  upon  the  said 
debt,  and  this  is  the  only  credit  ever  given 
upon  said  note.  Any  amount  collected  from 
the  assets  of  the  said  firm  of  Stone,  Bowman 
ft  Co.  would  create  a  liability  for  such 
amount  upon  said  W.  B.  Maxwell,  to  be  ap- 
plied as  payment  on  the  $805  note.  It  would 
neither  be  equitable  nor  right  to  require 
Maxwell  to  pay  the  note  from  his  individual 
funds.  On  examination  by  his  own  counsel, 
the  question  is  asked  W.  H.  Lipscomb: 
"There  has  been  filed  before  the  commis- 
sioner in  this  cause  a  paper  writing  in  the 
nature  of  a  note  or  duebill  dated  March  9, 
1888,  signed  by  W.  B.  Maxwell,  and  made 
payable  to  you,  for  the  sum  of  $805.  Upon 
the  back  of  said  note  is  a  credit  indorsed 
as  of  July  1,  1893.     Under  the  provisions 
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of  said  pnper  writing,  said  amount  is  to  be 
repaid  when  collected  oTT  of  Stone,  Bowman 
&  Ck>.  Now,  please  state  who  indorsed  the 
credit  on  the  back  of  said  note,  and  whether 
or  not  the  balance  of  said  note  remains  due 
and  unpaid?"  And  he  answered:  "W.  B. 
Maxwell  indorsed  the  credit,  and  there  has 
never  been  a  cent  paid  on  the  remainder  of 
the  note."  He  further  states  that  his  under- 
standing was  that  Maxwell  had  collected 
from  Stone,  Bowman  &  Go.  the  money  out 
of  which  this  money  was  to  be  paid,  in  ac- 
cordance with  agreement  in  said  note  or 
writing.  Maxwell  testifies  (referring  to  the 
Judgment  against  Addison  Child):  "The  net 
amount  received  by  me  upon  this  Judgment 
should  be  credited  upon  my  Stone,  Bowman 
&  Go.  debt,  and  these  are  all  the  payments 
I  ever  received  upon  those  Judgments."  The 
note  so  containing  a  condition  precedent  to 
its  payment,  it  would  be  inequitable  to  hold 
Maxwell  liable  therefor  beyond  the  amount 
collected  by  him  from  Stone,  Bowman  & 
Co.,  and  A.  J.  Lipscomb  stands  in  no  better 
condition  than  his  assignor,  W.  H.  Lips- 
comb. He  took  the  note  of  $805  subject  to 
all  the  equities  existing  between  Maxwell 
and  W.  H.  Lipscomb. 

The  decree  in  favor  of  A.  J.  Lipscomb  iB 
erroneous,  and  should  be  reversed,  and  the 
cause  recommitted  to  the  commissioner  for 
a  full  settlement  of  differences  between  the 
said  A.  J.  Lipscomb,  W.  H.  Lipscomb,  and 
W.  B.  Maxwell,  upon  the  principles  herein 
laid  down. 

In  November,  1904,  after  submission  of 
this  cause,  and  Just  after  the  cause  was 
taken  up  for  consideration,  counsel  for  ap- 
pellee W.  B.  Maxwell  tendered  a  brief  in 
the  causjB,  assigning  error  in  said  decree  in 
a  matter  foreign  to  the  purpose  of  the  ap- 
peal taken  in  this  cause,  and  raising  a  ques- 
tion which  was  in  no  wise  raised  by  the 
appeal,  and  insisting  that  it  should  be  pass- 
ed upon  by  this  court.  The  deed  of  assign- 
ment made  by  W.  B.  Maxwell  contains  the 
following  provision:  "If  for  any  cause  said 
trustee  does  not  realize  a  sufficient  amount 
from  the  whole  of  said  property  to  pay  all 
the  debts  of  said  grantor,  the  amount  so 
realizeid  and  received  by  the  creditors  who 
participate  in  any  manner  in  the  proceeds 
of  sale  shall  stand  satisfied  and  the  grant6r 
forever  discharged  from  all  liability  to  them 
and  released  therefrom  but  nothing  in  this 
clause  shall  apply  to  creditors  who  refuse  or 
fail  to  participate  in  the  proceeds  of  said 
property;"  and  further  that  it  was  an  ab- 
solute assignment  of  "all  the  property  of 
ev^ry  kind  and  description  owned  and  claim- 
ed by  him,  both  real  estate  and  i)ersonal 
property  wherever  situated";  claiming  that 
the  following  provision  in  the  decree  of  June 
21,  1900,  is  erroneous,  to  wit:  "And  it  is 
further  adjudged,  ordered,  and  decreed  that 
said  parties  to  whom  debts  have  heretofore 
been  decreed  shall  be  entitled  to  their  por- 
tion of  the  money  so  decreed  to  them,  and 


may  accept  the  same  without  in  any  wise 
binding  themselves  by  so  accepting  the  same 
to  accept  the  amounts  so  received  by  them 
in  full  satisfaction  and  discharge  of  their 
debts  as  provided  in  the  deed  of  trust  from 
W.  B.  Maxwell  to  C.  O.  Strieby,  trustee,  dat- 
ed April  3,  1809;  but  the  amount  so  received 
by  them  shall  only  be  a  credit  upon  the 
debts  so  reported  and  decreed  to  them,  and 
shall  not  be  a  satisfaction  of  the  same  un- 
less they  specifically  agree  to  accept  the 
same  in  full  discharge  of  the  same."  Citing 
in  support  thereof  Clarke  v.  Flggins,  27  W. 
Va.  663  (Syl.,  point  3);  Hurst  v.  Leckie,  97 
Va.  560,  34  S.  E.  464,  75  Am.  St  Rep.  798; 
Skipwith's  Ex'r  t.  Cunningham,  8  Leigh, 
271,  31  Am.  Dec.  642;  Williams  v.  Lord,  75 
Va.  400;  Gordon  v.  Cannon,  18  Grat  387; 
Phippen  v.  Durham,  8  Grat  457;  Kevan  v. 
Branch,  1  Grat  274;  Quarles  v.  Kerr,  14 
Grat  48;  Talley  v.  Curtain,  54  Fed.  49,  4  C. 
C.  A.  177.  The  filing  of  the  brief  in  this 
cause  by  the  said  W.  B.  Maxwell  at  this 
time  is  not  only  contrary  to  the  rules  of  this 
court,  and  could  not  properly  be  considered, 
but  the  assignment  of  error  is  without  the 
purview  of  the  appeal  taken  in  this  cause. 
Before  taking  the  appeal,  C.  O.  Strieby,  trus- 
tee, appellant,  gave  notice  to  the  plaintiffs 
and  defendants,  including  the  defendant  W. 
B.  Maxwell,  that  the  appeal  proposed  to  be 
taken  from  the  decree  of  June  21,  1900,  was 
only  "so  far  as  said  decree  adjudicated  the 
rights  of  said  W.  H.  Lipscomb,  A.  J.  Lips- 
comb, C.  W.  Minear,  J.  W.  James  &  Co.,  G. 
H.  Maxwell,  George  C.  Williams,  Mortimer 
G.  Williams,  Sallle  L.  Resmolds,  T.  S.  Reyn- 
olds, W.  H.  Williams,  Horace  D.  Williams, 
Lucy  V.  Hanson,  and  John  A.  Hanson,  and 
will  not  appeal  from  any  of  the  other  mat- 
ters adjudicated  in  said  cause,  and  that,  for 
the  purpose  of  presenting  the  matter  appeal- 
ed from,  I  will  not  have  a  full  transcript  of 
said  cause  made" — ^then  mentions  the  por- 
tions of  the  record  that  he  had  directed  the 
clerk  to  Include  in  the  transcript  and  closes 
his  notice  by  saying:  "And  it  is  not  my  pur- 
pose or  Intention  to  appeal  from  any  other 
part  of  said  final  decree,  except  as  afore- 
said, and  any  party  to  said  cause  desiring 
to  have  any  other  part  of  said  cause  review- 
ed should  take  such  action  as  is  proper  to 
secure  the  part  of  the  record  pertaining 
thereto  copied  as  provided  by  the  statute  In 
such  cases  made  and  provided."  In  2  C^c. 
969,  under  the  title  "Appeal  and  E^rror,"  it 
is  said:  "Where  only  a  part  of  a  Judgment 
or  decree  is  appealed  from,  the  remainder 
is  unaffected,  and  may  be  enforced;  and  if 
the  appeal  from  a  particular  order  or  Judg- 
ment does  not  bring  the  entire  cause  into 
the  appellate  court,  but  only  sufficient  of  the 
record  to  present  the  question  as  to  the  pro- 
priety of  the  particular  order,  further  pro- 
ceedings in  the  conduct  of  the  cause  are  prop- 
erly had  in  the  lower  court.  An  appeal  from 
an  order  upon  a  motion  brings  up  the  mo- 
tion only,  as  well  as  copies  of  papers  on 
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which  It  l8  passed,  and  does  not  bring  up 
the  action/*  And  authorities  there  cited. 
And  under  the  same  title.  3  Cyc  220:  "In 
case  of  an  appeal  from  a  part  of  a  judgment 
or  decree,  the  appellate  court  will  not  re- 
Tiew  the  whole  Judgment  or  decree."  In 
Pac.  Mut.  Life  Ins.  Co.  v.  Fisher,  106  Cal. 
224,  39  Pac.  758,  it  is  held:  "A  party  can- 
not assign  as  error  a  particular  part  of  a 
judgment  as  to  which  he  has  not  appealed." 
And  in  Scutt's  Appeal,  46  Conn.  88,  where  it 
Is  held  that  an  appeal  to  the  superior  court 
from  the  disallowance  by  the  commissioners 
of  an  insolvent  estate  of  one  of  two  claims 
does  not  carry  up  for  review  the  allowance 
of  the  other.  In  Ikerd  v.  Poatlewhaite,  34 
La.  Ann.  1235:  "The  appellate  court  will  not 
review  the  whole  of  a  Judgment  when  the 
appeal  is  from  a  part  only."  And  in  Rob- 
ertson V.  Bullions,  n  N.  Y.  243,  it  is  held: 
"The  Court  of  Appeals  cannot  review  any 
part  of  a  decree  not  appealed  from."  See, 
also,  Moerchen  v.  StoU,  48  Wis.  807,  4  N. 
W.  852;  Stanton  v.  Gohler  (Sup.)  16  Misc. 
Rep.  388.  38  N.  Y.  Supp.  64.  Where  several 
coplaintifiFs  or  defendants  stand  upon  dis- 
tinct and  unconnected  grounds,  when  their 
rights  are  separate  and  not  equally  affected 
by  the  same  decree,  the  appeal  of  one  does 
not  bring  up  for  adjudication  the  rights  or 
claims  of  the  others.  Walker's  Bz'r  v.  Page, 
21  Grat.  636.  And  it  is  there  further  held 
that,  where  the  parties  not  appealing  stand 
upon  the  same  ground  as  those  appealing, 
the  Supreme  Court 'will  consider  the  whole 
case,  and  settle  the  rights  of  all  parties.  And 
see  Rorer*s  Heirs  v.  Roanoke  Nat.  Bank,  88 
Va.  589,  4  S.  E.  820;  Bowlby  v.  De  Witt,  47 
W.  Va.  828,  84  S.  n  919. 

The  decree  complained  of  is  reversed  as 
to  the  claim  of  C.  W.  Minear,  and  a  decree 
entered  against  Minear  as  hereinbefore  stat- 
ed, and  the  decree  in  favor  of  A.  J.  Lips- 
comb is  reversed,  set  aside,  and  annulled, 
and  the  cause  remanded  for  further  pro- 
ceedings as  herein  indicated,  with  costs  to 
the  appellant,  and  the  decree  is  affirmed  as 
to  the  appellees  C.  H.  Maxwell  and  Mary  C. 
Cameron's  heirs,  and  in  all  other  respects, 
with  costs  and  damages  to  said  appellees. 


(56  W.  Va.  338) 

STATB  V.  SCHMULBACH  BREWING  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov,  29,  1904.) 

inroxicATiNo  liquors—license— bbewsbies. 

1.  A  brewery  which  has  paid  the  license  tax 
reqaired  by  sections  54,  55,  c.  32,  of  the  Code  of 
1899,  must  have  a  license  upder  section  62  of 
said  chapter,  to  entitle  it  to  sell  its  product  at 
wholesale. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Wood  County;  L, 
N.  Tavenner,  Judge. 

The  Schmulbach  Brewing  Company  was 
convicted  of  selling  beer  without  a  license, 
and  brings  error.    Affirmed. 


John  A.  Howard,  for  plaintiff  in  error: 
The' Attorney  General  and  H.  H.  Moss,  Jr., 
for  defendant  in  error. 

McWHORTER,  J.  The  Schmulbach  Brew- 
ing Company,  a  corporation  doing  business  in 
the  city  of  Wheeling,  Ohio  county,  having 
paid  a  manufacturer's  license  as  a  brewer, 
under  sections  64  and  55  of  chapter  32  of 
the  Code  of  1899,  was  indicted  in  the  crim- 
inal court  of  Wood  county  for  selling  with- 
out a  license  therefor.  When  the  case  was 
called  for  trial  the  facts  were  agreed  as  fol- 
lows: **The  defendant,  the  Schmulbach 
Brewing  Company  is  a  corporation  duly  or- 
ganized, existing,  and  doing  business  under 
the  laws  of  the  state  of  West  Virginia,  and 
is  engaged  in  carrying  on  the  business  of  a 
brewer. of  beer.  Its  brewery  is  situated  in 
the  city  of  Wheeling,  in  the  county  of  Ohio, 
state  of  WeBt  Virginia,  and  that  it  sells  the 
beer  it  manufactures  generally  throughout 
the  state'  of  West  Virginia  and  elsewhere, 
and  that  It  pays  the  license  required  by  sec- 
tions 54  and  55  of  chapter  82  of  the  Code  of 
1899,  and  had  such  license  during  the  period 
covered  by  the  indictmrat  in  this  case.  It 
is  further  agreed  that  on  the  date  charged  in 
the  indictment  the  defendant,  in  the  county 
of  Wood,  state  of  West  Virginia,  sold  beer 
in  wholesale  quantities  to  L.  L.  Moore  and 
J.  W.  Hoffman,  partners  under  the  firm  name 
and  style  of  Hoffman  &  Moore,  in  the  saloon 
business,  and  that  at  the  time  it  made  such 
sale  it  had  no  other  license  than  that  here- 
inbefore mentioned;  that  is  to  say,  it  (the 
defendant)  did  not  have  the  license  of  a 
wholesale  dealer  nor  of  a  retail  dealer  in 
intoxicating  liquors  at  the  time  of  the  sales 
charged  in  the  indictment,  in  the  county  of 
Wood  and  state  of  West  Virginia,  but  did 
have  the  license  of  a  manufacturer  of  beer  in 
the  county  of  Ohio,  state  of  West  Virginia, 
where  its  brewery  is  situated,  and  where 
the  beer  sold  in  the  county  of  Wood  to  the 
said  L.  li.  Moore  and  J.  W.  Hoffman  was 
manufactured.  It  is  agreed  by  the  defend- 
ant, the  Schmulbach  Brewing  Company,  and 
by  the  state,  that  the  above  is  a  full  and 
true  statement  of  facts  in  this  case,  and  the 
defendant  waives  its  right  to  a  trial  by  jury, 
and  submitB  this  caae  to  the  court  in  lieu  of 
a  Jury."  On  the  30th  of  January,  1902,  the 
case  being  submitted  upon  the  agreed  facts, 
the  court  was  of  opinion  that  the  defendant 
was  guilty  as  charged  in  the  indictment, 
assessed  its  fine  at  $20,  and  entered  judg- 
ment therefor.  The  circuit  court  refused  a 
writ  of  error.  There  is  no  brief  filed  by 
the  prosecuting  attorney  of  the  county  nor 
by  the  Attorney  General  on  behalf  of  the 
state.  It  is  insisted  by  counsel  for  the  de- 
fendant that  the  defendant's  license  to  man- 
ufacture carries  with  it  the  right  to  sell  its 
manufactured  products,  and  that  the  real 
question  involved  is  the  construction  or  in- 
terpretation of  chapter  40,  p.  140,  Acts  1809, 
which  act  amended  section  54  of  chapter  32 
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of  the  Code  by  inserting  therein  the  words 
"shall  be  coextensive  with  the  state,"  which 
made  the  section  read,  as  amended,  "A  li- 
cense to  carry  on  a  distillery  for  the  maim- 
facture  of  whisky  (»•  brandy,  or  a  brewery 
for  the  manufacture  of  beer  or  ale,  shall  be 
coextensive  with  the  state,  and  shall  be 
regulated,  and  the  amount  fixed  by  the  fol- 
lowing classification,"  assuming  that  the  li- 
cense to  manufacture  necessarily  carried 
with  it  the  license  to  seil  at  wholesale  the 
product  of  the  brewery,  and  the  case  is  ar- 
gued by  counsel  for  the  defendant  company 
upon  that  theory  alone.  In  my  view  of  the 
case,  that  question  whether  a  license  to  brew 
is  coextensive  with  the  state  is  not  here  in- 
volved at  all.  The  sole  question  for  decision 
is  whether  a  brewing  company  paying  a  li- 
cense tax  as  a  manufacturer  can ,  sell  its 
manufactured  beer  at  wholesale  without 
naving  a  wholesale  license  therefor.  Sec- 
tion 62  of  the  same  chapter  provides  there 
shall  be  paid  "on  every  license  to  sell  spirit- 
uous liquors,  wine,  porter,  ale,  beer  and 
drinks  of  like  nature  at  wholesale,  $350  in 
addition  to  all  other  taxes."  There  is  no  ex- 
ception made  in  favor  of  any  class  of  sellers 
by  the  statute,  and  all  who  deal  in  such 
liquors,  whether  they  sell  by  wholesale  or 
retail,  are  required  to  obtain  a  license  and 
pay  the  tax  Imposed.  Section  62  provides 
that  the  $350  wholesale  tax  is  "£n  addition 
to  all  other  taxes."  The  tax  is  charged  and 
paid  for  the  privilege  of  selling,  and  from  the 
section  quoted  it  seems  clear  that  no  person 
shall  be  permitted  to  sell  without  first  hav- 
ing obtained  a  license  therefor;  but,  if  a 
shadow  of  doubt  should  remain  on  this  point, 
section  65  of  the  same  chapter  dispels  it,  and 
makes  clear  the  intention  of  the  law  mak- 
ers. This  section  provides  that  "apple  and 
peach  brandy  distilled  within  any  of  the 
counties  of  this  state  from  fruit  grown  in 
the  state,  may  be  sold  by  the  distiller  there- 
of in  quantities'  not  less  than  five  gallons  at 
a  time,  to  be  carried  away  and  not  drank  on 
the  premises  where  sold,  by  x>aying  a  li- 
cense tax  of  one  hundred  dollars."  This 
shows  beyond  all  question  that  the  Legisla- 
ture Intended  distillers  and  brewers  to  pay  a 
tax  for  selling.  The  statute  requiring  man- 
ufacturer's license  Is  without  exception.  It 
applies  to  all  brewers  and  distillers  alike. 
Section  65  favors  distillers  of  fruit  by  re- 
quiring a  less  license  tax  to  sell,  perhaps  be- 
cause of  the  limited  quantity  of  material  to 
be  used  -in  that  way,  as  well  as  the  limited 
season  for  operating.  If  brewers,  who,  by 
paying  a  manufacturer's  license  only,  are 
permitted  to  sell  under  such  license  at  whole- 
sale, by  what  rule  can  they  be  prevented 
from  selling  at  retail  their  manufactured 
products  under  the  same  license?  It  may  be 
answered  that  under  section  65  only  one 
class  of  distillers  is  required  to  have  a  li- 
cense to  sell  at  wholesale  the  product  of  their 
distilleries;  all  others  being  free  to  sell  at 
wholesale    under    their    manufacturer's    li- 


cense. This  is  not  a  reasonable  construc- 
tion of  the  law.  Without  section  65  all  dis- 
tillers would  have  to  pay  the  wholesale  li- 
cense required  by  section  62.  Clearly,  the 
intention  was  to  relieve  the  smaller  dis- 
tillers of  apple  and  peach  brandy  to  the  ex- 
tent of  the  difference  between  the  license 
required  under  section  62  and  that  required 
under  section  65,  and  not  to  discriminate 
against  them.  Black  on  Intoxicating  Liq- 
uors, §  23,  is  cited  by  counsel  for  defendant 
to  show  what  constitutes  a  wholesale  liquor 
dealer,  and  also  Taylor  v.  Vincent,  12  Lea 
(Tenn.)  282,  47  Am.  Rep.  338,  where  it  Is 
held,  "A  manufacturer  of  liquors,  selling  in 
unbroken  packages  at  his  place  of  business. 
Is  not  a  wholesale  liquor  dealer  liable  tc 
taxation  as  other  merchants."  However,  on 
the  other  hand,  I  find  in  Webb  v.  State,  11 
Lea  (Tenn.)  662,  it  Is  held:  "Manufacturers  of 
whisky  and  brandy,  out  of  products  of  farms 
and  orchards  in  the  state,  who  sell  by  whole- 
sale, are  liable  for  the  privilege  tax  imposed 
upon  wholesale  dealers."  But  why  continue 
the  examination  of  authorities  when  the  stat- 
ute itself  is  too  plain  to  be  misunderstood? 
The  wholesale  license  is  a  tax  for  the  priv- 
ilege of  selling,  and  what  the  purpose  of  the 
Legislature  may  have  been  in  amending  sec^ 
tlon  54  by  providing  that  the  license  there- 
in mentioned  should  "be  coextensive  with  the 
state"  has  nothing  to  do  with  the  question 
in  this  case,  as  it  applies  only  to  the  manu- 
facture, and  not  to  the  selling. 
The  Judgment  is  affirmed. 


(56  W.  Va.  308) 

ROBINSON  et  al.  v.  LOWE. 

(Supreme  CJourt  of  Appeals  of  West  Virginia. 

Nov.  29,  1904.) 

APPEAIi— REVIEW— INSTRUCTIONS. 

1.  An  erroneous  or  irrelevant  iostruction  on 
a  material  point  is  presumed  to  be  to  the  preju- 
dice of  the  party  appealing,  against  whom  it  is 
given,  and  will  cause  reversal,  unless  it  clearly 
appears  from  the  record  that  it  was  harmless. 
Ward  V.  Ward,  35  S.  B.  873,  47  W.  Va.  766. 

(Syllabus  by  the  Court.) 

Error  from  Circuit  Court,  Wetzel  CJounty; 
M.  H.  Willis,  Judge. 

Action  by  S.  I.  Robinson  and  others  against 
John  M.  Lowe.  Judgment  for  defendant, 
and  plaintiffs  bring  error.    Reversed. 

E.  B.  Snodgrass,  T.  P.  Jacobs,  E.  L.  Robin- 
son, and  E.  A.  Brannon,  for  plaintiffs  in  error. 
E.  O.  Keifer,  for  defendant  in  error. 

MILLER,  J.  This  case  was  here  once  be- 
fore on  writ  of  error  awarded  to  defendant, 
Lowe.  The  then  judgment  in  favor  of  the 
plaintiffs  was  reversed,  and  the  case  re- 
manded. See  Robinson  v.  Lowe,  50  W.  Va. 
75.  It  is  now  here  on  writ  of  error  to  a 
Judgment  therein  in  favor  of  Lowe  for  the 
lands  hereinafter  referred  to.  Plaintiffs 
claim  title  to  a  tract  of  136  acres,  describ- 
ed by  metes  and  bounds  in  their  declaration; 
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but  tbe  lands  really  in  controversy,  as  shown 
by  the  record,  are  two  alleged  Interlocks,  one 
called  the  "Island  Interlock,"  and  the  other 
the  "Gas  Well  Interlock,*'  the  first  con- 
taining about  10,  and  the  second  about  20, 
acres.  Counsel  for  plaintiffs  in  error  con- 
cede that  the  defendant  has  shown  himself 
entitled  to  hold,  by  adversary  possession, 
the  island  interlock.  This  concession  elimi- 
nates it  from  further  consideration,  and  nar- 
rows the  controversy  to  the  gas  well  inter- 
lock, which  is  held  by  the  Philadelphia  Qas 
Company  under  lease  from  plaintiff  S.  I. 
Robinson.  There  was  a  trial  to  a  jury,  a 
verdict  in  favor  of  defendant,  a  motion  to 
liave  the  same  set  aside,  which  was  over- 
ruled, judgment  rendered  thereon,  and  ex- 
ceptions taken  and  saved  on  the  record  by 
plaintiffs. 

Upon  the  trial,  to  maintain  the  issue  on 
their  part,  the  plaintiffs  introduced  the  fol- 
lowing documentary  evidence:  (1)  A  pat- 
ent of  the  commonwealth  of  Virginia,  bear^ 
Ing  date  on  the  1st  day  of  October,  1859, 
which  grants  to  the  plaintiff  S.  I.  Robinson, 
by  metes  and  bounds,  the  tract  of  136  acres 
described  in  the  declaration;  and  (2)  a  deed 
executed  by  Jared  Morris,  as  attorney  in  fact 
for  T.  M.  Ewart,  to  the  plaintiff  S.  M.  Robin- 
son, in  and  by  the  name  of  Sarah  M.  Robin- 
son, bearing  date  on  the  16th  day  of  Octo- 
ber, 1877,  for  126  acres.  The  beginning  cor- 
ner, and  most  of  the  other  corners  and  lines, 
called  for  in  the  patent  and  deed,  are  the 
same.  It  thus  appears  that  the  126  acres 
are  included  within  the  calls  of  the  136 
acres.  The  record  states  that  the  blue 
prints,  and  the  map  from  which  they  are 
taken,  were  given  in  evidence;  but  no  such 
papers  are  printed  in  the  record,  and  none 
such  appear  in  the  former  record,  to  which 
our  attention  is  called  by  the  brief  of  coun- 
sel for  plaintiffs.  There  is  also  evidence 
tending  to  prove  actual,  open,  and  continu- 
ous possession  of  the  land  by  plaintiffs  un- 
der their  said  title  papers,  and  of  valuable 
and  permanent  improvements  made  thereon 
by  their  tenants. 

The  defendant  Introduced  as  evidence  the 
following  papers:  (1)  A  patent  of  the  com- 
monwealth of  Virginia,  bearing  date  on  the 
26th  day  of  October,  1819,  which  grants  to 
Achilles  Morgan,  by  metes  and  bounds,  a 
tract  of  land  containing  300  acres;  (2)  a 
deed  by  Morgan  and  wife,  bearing  date  on 
the  14th  day  of  June,  1820,  to  James  Lowe, 
for  the  same  land;  (3)  a  deed  from  James 
Lowe  and  wife,  bearing  date  on  the  28th 
day  of  July,  1848,  to  Levi  M.  Lowe,  for  said 
land,  the  first  call  in  the  last-mentioned  deed 
being  "144,"  instead  of  "142."  poles,  as  stat^ 
ed  in  the  preceding  deed  and  also  in  the  pat- 
ent; (4)  another  patent  from  the  common- 
wealth of  Virginia,  bearing  date  on  the  31st 
day  of  July,  1843,  which  grants  to  said  Levi 
M.  Lowe,  by  the  name  of  Levy  Lowe,  50 
acres;  (5)  a  deed  from  Levi  M.  Lowe  and 
wife,  bearing  date  on  the  5th  day  of  June, 


1882,  to  defendant,  John  M.  Lowe,  for  a 
tract  of  130  acres,  described  therein  by 
metes  and  bounds;  and  (6)  a  copy  of  a  siu:- 
vey  of  100  acres,  made  on  the  10th  day  of 
November,  1848,  for  William  King.  The  de- 
fendant also  gave  in  evidence  acts  by  him- 
self and  tenants  under  his  said  deed,  tend- 
ing to  prove  his  adversary  possession  of  the 
land  in  dispute.  The  patent  to  plaintiff  for 
the  136  acres  begins  "at  a  beech,  corner  to 
Levi  M.  Lowe;  and  its  first  line  runs  thence 
with  two  of  his  [Lowe's]  lines,  S.,  74  E., 
54  poles,  to  a  hickory;  thence  N.,  25  B.,  100 
poles,  to  a  chiestnut  oak  in  William  King's 
line."  We  find  in  the  50-acre  patent  those 
objects,  and  substantially  tbe  said  two  calls. 
Plaintiff  S.  I.  Robinson,  who  testifies  as  to 
the  location  of  those  lines  and  corners,  does 
not  claim  that  his  patent  or  his  wife's  deed 
interlaps  the  50-acre  patent  We  therefore 
conclude  that  there  is  no  interlock  of  the 
136  and  50  acre  patents,  so  far  as  the  gas 
well  interlock,  now  in  controversy,  is  con- 
cerned. The  alleged  interlock,  if  any  there 
be,  is  occasioned  by  the  deed  from  Levi  M. 
Lowe  to  defendant  for  the  130-acre  tract. 
Upon  this  assumption  plaintiffs'  action  is 
based.  If  any  part  of  the  50-acre  tract  be 
included  within  the  gas  well  interlock,  and 
be  also  covered  by  and  Included  in  the  said 
deed  to  defendant,  which  must  be  deter- 
mined by  the  evidence,  then  it  follows  that, 
whatever  claim  or  title  Levi  M.  Lowe  had 
to  such  parcel  of  said  50-acre  tract  on  the 
5th  day  of  June,  1882,  passed  to  and  became 
vested  in  the  defendant  by  virtue  of  the 
deed  to  him,  of  the  date  last  aforesaid. 

There  is  a  great  mass  of  evidence — ^about 
275  pages  of  printed  matter — ^the  most  of 
which  relates  to  the  location  of  the  comers 
and  lines  mentioned  in  the  alleged  title  pa- 
pers, given  in  evidence  by  the  parties  re- 
spectively. There  is  much  testimony  tend- 
ing to  prove  that,  if  correctly  surveyed  and 
laid  down,  the  gas  well  Interlock  will  not 
fall  within  the  plaintiffs'  true  boundaries. 
It  is  urged  by  defendant  that  plaintiffs  have 
not  identified  the  exterior  boundaries  of  the 
land  claimed  by  them.  Tbe  evidence  relat- 
ing to  the  identification  and  location  of  their 
alleged  comers  and  lines  is  neither  certain 
nor  conclusive.  Before  the  plaintiff  can  re- 
cover in  an  action  of  ej(;ctment,  he  must 
identify  the  land  claimed,  so  far  as  the  ex- 
terior boundaries  thereof  are  concerned. 
Miller  v.  Holt,  47  W.  Va.  7,  34  S.  B.  95^; 
Coal  Co.  V.  Howell,  36  W.  Va.  490,  15  S.  B. 
214;  Jeffrey  v.  Lemon,  decided  at  the  pres- 
ent term.i 

The  court,  at  the  Instance  of  defendant, 
and  over  the  objection  of  plaintiffs,  gave  to 
the  jury  16  several  instructions,  some  of 
which,  as  plaintiffs  contend,  are  mere  ab- 
stractions, and  others  erroneous,  inapplica- 
ble, and  misleading.  It  is  not  deemed  nec- 
essary  here   to   refer   specifically   to   more 

^Rehearing  pending. 
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than  one  of  them,  which  is  in  the  follow- 
ing words:  "The  court  instructs  the  jury 
that  in  the  trial  of  an  action  of  ejectment 
it  is  not  necessary  for  the  defendant  to  show 
that  he  has  any  title  to  the  land  in  contro- 
versy, but  can  defeat  the  plaintiff's  claim 
by  showing  a  title  to  the  land  in  contro- 
versy in  some  other  person  than  the  plain- 
tiff." It  Is  the  right  of  any  party  to  an 
action  or  suit  to  have  the  ruling  of  the 
court,  hjrpothetically,  by  way  of  instruc- 
tions to  the  Jury,  upon  the  facts  to  be  found 
by  them  from  the  evidence.  "Instructions 
may  be  shortly  defined  as  directions  in  re- 
gard to  the  law  of  the  case.  *  *  *  The 
third  and  most  important  function  of  instruc- 
tions is  to  declare  what  rules  of  law  will 
apply  to  any  state  of  acts  which  may  be 
found  in  the  case,  and  to  assist  the  Jury  in 
correctly  applying,  those  rules  to  the  facts." 
1  Blashfleld  on  Instr.  1,  3;  State  v.  Dodds, 
54  W.  Va.  289,  46  S.  B.  228;  Hyde's  Digest 
(W.  Va.)  vol.  2,  2826  et  seq.  The  plaintiffs 
contend  that  defendant  introduced  the  50- 
acre  patent  to  prove  an  outstanding  title  to 
the  land  in  controversy  in  a  stranger,  and 
that,  no  evidence  having  been  offered  by 
defendant  to  show  that  it  was  then  a  sub- 
sisting, operative,  legal  title,  on  which  the 
owner  could  have  recovered  had  he  been 
asserting  it  in  an  action,  the  instruction  was 
for  that  reason  erroneous,  irrelevant,  and 
misleading.  Wilson  v.  Braden,  48  W.  Va. 
196,  36  S.  B.  367;  Parkersburg  Industrial 
Co.  V.  Schultz  et  al.,  43  W.  Va.  471,  27  S.  E. 
255;  Beusens  v.  Lawson,  91  Va.  226,  21  S.  B. 
347;  Greenleaf  v.  Birth,  6  Pet  302,  9  L.  Ed. 
132;  Newell  on  Eject  652.  The  instruction 
was  and  is  erroneous.  The  defendant  as- 
serts that  the  50-acre  patent  was  offered 
not  to  show  outstanding  title,  but  to  estab- 
lish the  boundary  of  plaintiffs'  patent;  to 
prove  that  no  interlock  existed;  and  to  con- 
nect defendant's  title  with  the  common- 
wealth. His  contention  seems  to  be  the 
more  reasonable  and  consistent  with  the 
other  facts  in  the  case.  In  this  maze  of  un- 
certainty we  are  left  in  doubt  and  confu- 
sion. Nevertheless,  we  are  asked  to  reverse 
the  action  of  the  circuit  court,  and  set  aside 
the  verdict  as  being  contrary  to  the  law  and 
the  evidence,  and  because  of  the  instructions 
given  as  aforesaid.  The  Jury  may  have 
found  as  they  did  because  they  believed 
from  the  evidence  that  plaintiffs  had  not 
sufficiently  identified  the  exterior  bounda- 
ries of  the  land  claimed  by  them;  that  plain- 
tiffs' land  did  not  cover  said  alleged  inter- 
lock; that  defendant  had  good  and  suffi- 
cient title  to  the  controverted  parcel;  or 
that  the  title  thereto  was  outstanding  in  a 
stranger.  It  has  been  repeatedly  held  that 
where  a  case  has  been  fairly  submitted  to  a 
)ury,  and  a  verdict  fairly  rendered,  it  ought 
not  to  be  interfered  with  by  the  court  un- 
less manifest  wrong  and  injustice  has  been 
done,  or  unless  the  verdict  is  plainly  not  war- 
ranted by  the  evidence  or  facts  proved.    Mil- 


ler V.  Ins.  CJo.,  12  W.  Va.  116,  29  Am.  Bep. 
452;  Grayson's  Case,  6  Grat  712;  Thomp- 
son's Case,  21  W.  Va.  741;  State  v.  Yates, 
21  W.  Va.  761.  It  is  the  province  of  the 
Jury  to  weigh  the  testimony,  and  the  appel- 
late court  will  not  distm*!)  their  finding, 
sustained  by  the  lower  court  unless  It  be 
plainly  contrary  to  the  preponderance  of 
the  evidence.  Scott  v.  Chesapeake  &  O.  B. 
B.  Co.,  43  W.  Va.  484,  27  S.  B.  211.  We 
cannot,  therefore,  disturb  the  verdict  on  the 
question  of  preponderance  of  the  evidence. 
But  we  are  not  tmmindf ul  of  the  rule  that  an 
instruction  should  not  be  given  unless  rele- 
vant and  it  is  not  relevant  unless  there 
be  evidence  tending  to  prove  the  facts  on 
which  the  instruction  is  based.  Kerr  v. 
Lunsford,  31  W.  Va.  663,  8  S.  B.  493,  2  Ij. 
B.  A.  668;  Coffman  v.  Hedrlck,  32  W.  Va. 
119,  9  S.  B.  65;  Carrico  v.  W.  Va.  Cent. A 
P.  B.  B.  Co.,  39  W.  Va.  86,  19  S.  B.  571,  34 
L.  B.  A.  50.  In  Ward  v.  Ward,  47  W.  Va. 
766,  35  S.  E.  873,  it  is  held  that  an  errone- 
ous instruction  on  a  material  point  is  pre- 
sumed to  be  to  the  prejudice  of  the  party 
appealing,  against  whom  it  is  given,  and 
will  cause  reversal,  unless  it  clearly  appears 
from  the  record  that  it  was  harmless. 
Stevenson  v.  Wallace,  27  Grat  77;  Osborne 
v.  Francis,  38  W.  Va.  312,  18  S.  E.  591,  45 
Am.  St  Bep.  859.  We  are  asked  to  elimi- 
nate and  disregard  the  above  instruction  as 
harmless  error.  The  defendant  evidently 
believed  that  the  50-acre  patent  tended  to 
show  outstanding  title,  and  would  thereby 
materially  aid  him  In  his  defense;  other- 
wise be  would  not  have  asked  an  instruc- 
tion thereon.  It  is  held  in  McVey  v.  9t 
Clair  Co.,  49  W.  Va.  412,  38  S.  B.  648,  that 
if  improper  instructions  be  given,  or  proper 
ones  refused,  on  the  trial,  the  Judgment  will 
be  reversed,  unless  the  evidence  be  so  plainly 
and  decidedly  in  favor  of  the  finding  of  the 
Jury  that  the  giving  or  refusal  of  such  in- 
structions amounts  to  merely  harmless  er- 
ror. Bank  of  Huntington  v.  Napier,  41  W. 
Va.  481,  23  8.  B.  800.  The  evidence  is  con- 
fiicting  and  contradictory  upon  the  material 
points  involved.  The  instruction  being  er- 
roneous and  irrelevant  we  cannot  say  what 
effect  it  had  upon  the  Jury.  It  is  presumed 
to  have  been  prejudicial  to  the  plaintiffs. 

For  the  reasons  stated,  the  Judgment  is 
reversed,  the  verdict  of  the  Jury  set  aside, 
a  new  trial  granted,  and  the  case  remanded. 


<jS6  W.  Va.  M5) 

FIBST   NAT.    BANK   OF   JBFFBBSON    t. 

HABBIS  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  29,  1904.) 

HUSBAND  AND  WIFE— WHAT  SUFFICIENT  PBOOF 

OF  INDEBTEDNESS— OOKMISSIONBB*S 

REPORT— EXCEPTIONS. 

1.  The  claim  of  a  married  woman  against  her 
husband,  unless  impeached  for  fraud,  is  sub- 
ject to  the  same  rules  of  proof  as  any  other  debt 
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agaloflt  him ;  and  she  is  not  bound  to  show  af- 
firmatively, in  absence  of  any  allegation  to  the 
contrary,  that  such  debt  is  free  from  fraud. 

2.  An  exception  to  a  commissioner's  report  on 
the  ground  that  the  evidence  of  an  insolvent 
husband  is  insufficient  to  sustain  his  wife's 
claim  against  his  estate,  in  t^e  absence  of  any 
allegation  impeaching  such  claim  for  fraud,  is 
an  exception  to  the  competency  of  the  husband 
as  a  witness  in  behalf  of  his  wife,  and  should  be 
overruled.    Section  22,  c.  130,  Code  1899. 

(Syllabus  by  the  Court.) 

Appeal  from  Otrcuit  Court,  Jeflenon  Couii* 
ty;   E.  Boyd  FauUoier,  Judge. 

Bill  by  the  First  National  Bank  of  Jeffer- 
son against  George  Harris  and  others.  De- 
cree for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Joseph  Trapnell  and  T.  01  Greene,  for  ap- 
pellant.   B.  D.  Gibson,  for  appellees. 

DENT,  J.  Appeal  of  the  First  National 
Bank  of  Jefferson,  etc.,  from  a  decree  of 
the  circuit  conrt  of  Jefferson  county  In  fa- 
vor of  Mary  B.  Davis.  The  First  National. 
Bank  of  Jefferson  filed  Its  bill  in  the  dr- 
colt  court  of  Jefferson  county,  attacking  a 
deed  of  trust  executed  by  Albert  F.  Davis, 
insolvent,  conveying  all  his  property  In  trust 
to  secure  his  wife,  Mary  E.  Davis,  to  the 
amount  of  |3,500,  evidenced  by  notes,  as  giv- 
ing an  unlawful  preference  to  the  various 
preferred  creditors  named,  and  praying  that 
such  trust  be  held  for  the  benefit  of  all  the 
creditors  of  the  grantor,  and  that  the  pro- 
ceeds thereof  be  prorated  among  all  the 
creditors  of  the  grantor.  No  answers  were 
filed,  the  bill  was  taken  for  confessed,  and 
the  court  referred  the  case  to  a  commis- 
sioner to  ascertain  and  report  the  indebted- 
ness of  the  Insolvent,  and  the  property  lia- 
ble to  the  payment  of  the  same.  On  the 
filing  of  the  report,  the  following  exception 
was  endorsed  thereon:  '*The  auditing  of  the 
claim  or  debt  in  favor  of  Mary  B.  Davis  In 
class  No.  2  of  this  report,  for  $3,500,  and 
$931  Interest,  is  excepted  to,  because  said 
claim  Is  not  sustained  by  the  evidence;  and 
said  claim  is  excepted  to,  and  claim  should 
not  be  allowed,  as  the  testimony  of  a  hus- 
band In  behalf  of  claim  of  his  wife  against 
the  husband,  an  Insolvent.  B.  P.  Gibson, 
T.  C.  Green,  Attorneys  for  Creditor."  On 
the  hearing  of  such  exception,  the  follow- 
ing decree  was  entered:  "l^he  court,  not 
now  passing  upon  the  said  exception,  but 
being  of  the  opinion  that  an  opportunity 
should  be  afforded  the  said  creditor,  Mary 
B.  Davis,  to  submit  further  testimony  In 
support  of  her  claim,  if  any  she  have,  doth 
adjudge,  order,  and  decree  that  this  cause 
be  recommitted  to  Commissioner  Cleon 
Moore,  with  Instructions  to  Inquire  further 
Into  said  matters  of  the  demand  of  Mary 
£2.  Davis,  and  to  certify  such  evidence  as 
may  be  produced  before  him,  and  make  re- 
port to  the  next  term  of  the  court."  Fur- 
ther depositions  were  taken,  and  on  final 
hearing  the  court  overruled  the  exception, 
and  allowed  the  claim  of  Mary  B.  Davis  as 


a  just  debt,  entitled  to  participation  under 
the  deed  of  trust 

The  appellants  here  Insist  that  the  court 
erred  in  allowing  further  time  to  Mary  B. 
Davis  to  sustain  her  claim  by  proof.  The 
bill  does  not  attack  the  claim  of  Mrs.  Davis 
as  in  any  wise  fraudulent,  nor  in  any  man- 
ner invalid,  nor  is  there  any  petition  or  oth- 
er pleading  In  the  cause  doing  so.  Hence 
the  commissioner  had  the  right  to  report 
the  debt  as  admitted,  without  other  proof 
than  the  note  and  the  deed  of  trust,  which, 
in  the  absence  of  all  allegations  to  the  con- 
trary, are  certainly  sufficient  to  establish 
the  justness  thereof.  The  first  time  and  the 
only  manner  in  which  the  claim  of  Mrs. 
Davis  is  attacked  is  by  the  exception  to  the 
commissioner's  report,  and,  after  such  at- 
tack was  made.  If  necesbary,  Mrs.  Davis 
was  entitled  to  have  an  opportunity  to  meet 
and  repel  it,  and,  if  not  necessary,  the  ex- 
ceptors have  no  grounds  of  complaint. 

The  exception,  however,  does  not  attack 
Mrs.  Davis*  claim  as  fraudulent  as  to  cred- 
itors, but  only  asserts  that  the  claim  should 
not  be  allowed  on  the  testimony  of  her  in- 
solvent husband.  If  the  claim  had  in  any 
proper  proceeding  been  impeached  for  fraud, 
such  exception  might  have  weight  A  hus- 
band, by  statute,  is  made  a  competent  wit- 
ness in  behalf  of  his  wife.  Section  22,  c. 
180,  Code  1899.  And  In  the  absence  of  any 
allegations  of  fraud,  his  admissions  on  oath 
are  sufficient  to  establish  the  justice  of  her 
claim  against  his  property.  A  husband  may 
confess  a  judgment  in  favor  of  his  wife 
which  will  be  valid  to  bind  his  estate,  unless 
successfully  Impeached  for  fraud.  Bennett 
V.  Bennett,  37  W.  Va.  396,  16  S.  B.  638,  38 
Am.  St.  Rep.  47.  The  appellants  were  both 
plaintiffs  in  this  suit — one  by  bill,  and  the 
other  by  petition — and  neither  in  the  bill  nor 
petition  is  Mrs.  Davis'  claim  attempted  to 
be  Impeached  as  fraudulent,  and  hence  both 
bill  and  petition  must  be  taken  to  admit 
the  validity  of  the  same.  It  is  a  well-es- 
tablished rule  that  fraud  must  be  alleged, 
and,  in  the  absence  of  such  allegation,  the 
court  will  not  examine  the  evidence  to  as- 
certain whether  It  discloses  a  fraudulent 
transaction,  as  is  said  by  Judge  Brannon  in 
the  case  of  Bank  v.  Atkinson,  32  W.  Va. 
209,  9  S.  B.  178.  "The  rule  of  pleading  is 
that  the  allegata  et  probata  must  both  exist 
and  correspond,  and  the  probata  can  per- 
form no  function  unless  preceded  by  allegata. 
Matters  not  charged  in  the  bill  or  averred 
in  the  answer  cannot  be  considered  on  the 
hearing."  Hunter's  Bxecutor  v.  Hunter,  10 
W.  Va.  321. 

The  exception  ffied  Is  in  no  sense  suffi- 
cient to  raise  the  Invalidity  of  Mrs.  Davis' 
claim  but  only  goes  to  the  weight  or  meas- 
ure of  the  evidence  necessary  to  sustain 
such  claim  in  the  absence  of  any  allegations 
impeaching  the  same.  For  this  purpose  the 
.  evidence  is  amply  sufficient,  and  the  excep- 
tion was  properly  overruled. 
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In  eftch  of  the  cases  relied  upon  by  ap- 
pellants, there  was  direct  Impeachment  of 
the  wife's  claim  as  being  fraudulent  as  to 
the  husband's  creditors.  Miller  ▼.  Cox,  38 
W.  Va.  747,  18  S.  B.  960;  Bank  v.  Atkinson, 
82  W.  Va.  203,  9  S.  E.  175;  2dnn  v.  Lfiw, 
32  W.  Va.  447,  9  S.  B.  871. 

Unless  the  wife's  claim  is  impeached  as 
fraudulent,  she  is  not  bound  to  prove  affirm- 
atively freedom  from  fraud.  Until  such 
Impeachment  is  made,  she  stands  on  the 
saipe  footing  as  any  other  creditor,  and  the 
debtor's  admission  or  testimony  is  sufficient 
to  establish  a  debt  in  her  favor. 

For  these  reasons,  the  decree  is  affirmed. 


(56  W.  Va.  314) 

SCOTT  v.-  ISAACSBN  et  al. 

CURTIN  &  CO.  V.  SAME. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  29,  1904.) 

MOBTGAQE— LIEN— PBOPEBTT   HELO   IN   TRUST— 

NOTICE. 

1.  H.  negotiated  the  purchase  of  200  acres  of 
land  for  1. ,  but  with  the  understanding  and 
agreement  between  them  at  thd  time  that  I. 
was  to  pay  the  purchase  money  therefor,  which 
he  did,  and  was  to  have  100  acres  of  the  land, 
with  all  of  the  oak  and  poplar  timber  on  the 
whole  tract.  For  his  services  in  making  the 
purchase,  H.  was  to  have  100  acres  of  the  land, 
to  be  taken  from  the  end  thereof  which  he 
might  select.  The  title  bond  for  the  land  was 
taken  in  the  name  of  I.  One  hundred  acres  of 
the  land  was  surveyed  and  platted  to  H.  with 
the  acaaiescence  of  I.  Afterwards  I.  executed 
to  C.  &  Co.  a  mortgage  on  the  200  acres,  and 
still  later  took  from  the  vendors  a  deed  for  the 
land  in  his  own  name;  but  0.  &  Co.  had  no 
knowledge  or  notice  of  the  claim  to  or  interest 
of  H.  in  the  land  at  the  time  of  the  execution 
and  delivery  of  the  mortgage  to  them. 

Held,  that  I.  took  the  legal  title  to  the  land, 
and  holds  the*  same  as  trustee  for  H.,  to  the  ex- 
tent of  the  right  and  interest  of  H.  in  the  land, 
but  that  the  mortgage  of  C.  &  Co.  binds  the  100 
acres  selected  by  and  laid  off  to  H.  as  aforesaid 
for  the  balance  of  the  mortgage  debt,  after  ap- 
plying thereon  the  proceeds  of  the  sale  of  the 
residue  of  the  mortgaged  property. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Randolph 
County;  John  Homer  Holt,  Judge. 

Bills  by  Marshall  Scott  against  Leon  Isaac- 
sen  and  others,  and  by  Curtin  &  Co.  against 
the  same  defendants.  From  the  decrees,  de- 
fendant A.  P.  Hart  appeals.    Reversed. 

C.  H.  Scott  for  appellant  Harding  & 
Harding  and  W.  B.  Maxwell,  for  appellees. 

MILLER,  J.  This  is  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Randolph  county* 
made  In  the  two  causes  above  styled,  heard 
togeth^.  They  were  h^e  once  before.  Cuj> 
tin  et  al.  ▼.  Isaacsen  et  al.,  36  W.  Va.  391, 
16  S.  B.  171.  But  the  question  now  before 
the  court  was  not  then  adjudicated.  The  sole 
controversy  now  is  between  appellant,  Alex- 
ander P.  Hart,  and  appellees,  Curtin  A  Ca, 
as  to  the  ownership  of  and  right  to  a  parcel 
of  100  acres  of  land,  part  of  a  200-acre  tract 
•itoata  on  Roaring  creek,  in  said  county. 


Defendant  Leon  Isaacsen  conveyed  the  200- 
acre  tract  to  Curtin  &  Co.  by  his  deed,  which 
was  and  is  a  mortgage,  bearing  date  on  the 
22d  day  of  April,  1889,  and  which  was  duly 
admitted  to  record  on  the  following  day.  ^It 
recites  a  consideration  of  $8,935.25  thereto- 
fore advanced  by  the  grantees  to  the  gran- 
tor, then  due  and  payable.  Isaacsen  did  nat 
then  have  the  legal  title  to  the  land.  On  the 
1st  ^ay  of  April,  1888,  and  prior  thereto,  the 
tract  of  land  was  owned  by  M.  W.  Harrison 
and  Thomas  A.  Edwards,  who  lived  at  Wes- 
ton, in  Lewis  county.  Isa&csen  desired  to 
"buy  the  land.  It  adjoined  the  land  on  which 
Hart  lived.  Hart  was  well  acquainted  with 
the  land  and  the  timber  thereon.  In  his  an- 
swer. Hart  says  that,  on  or  about  the  date 
last  aforesaid,  Isaacsen  agreed  with  him 
that,  if  he  would  go  to  Weston  and  buy  the 
land  at  a  price  not  to  exceed  $4  x>er  acre,  he 
(Isaacsen)  would  pay  for  it,  and  take  all 
the  oak  and  poplar  timber  thereon,  and  100 
acres  thereof,  and  that  Hart  should  have  the 
other  100  acres,  with  the  right  to  choose 
which  end  of  the  tract  he  would  take;  that 
thereupon  Hart  went  to  Weston,  agreed  with 
the  owners  upon  terms  of  purchase,  returned 
to  Grafton  and  received  Isaacsen's  check  for 
1800,  went  back  with  it  to  Weston,  delivered 
It  to  Harrison  and  Edwards  as  payment  for 
the  land,  and  took  from  them  a  title  bond  or 
contract  in  writing  showing  that  Isaacsen 
had  become  the  purchaser  of  the  land.  Why 
the  deed  was  not  then  executed  by  the  ven- 
dors does  not  appear.  The  deal  was  thus 
consummated  on  the  12th  day  of  April,  1888. 
Hart  further  alleges  that  in  pursuance  of 
the  said  contract  of  purchase,  and  by  reasm 
thereof,  Isaacsen  procured  one  Milton  Hart, 
a  surveyor,  to  survey  said  tract  of  land,  to 
make  a  plat  thereof,  and  to  divide  the  same 
between  himself  and  the  respondent,  which 
was  done  about  April  8,  1889,  after  Isaacsen 
had  taken  the  poplar  and  part  of  the  oak 
timber  from  the  100  acres  which  was  select- 
ed by  respondent  as  his  share  of  the  land, 
and  which  was  so  laid  off  to  him  by  said  Mil- 
ton Hart;  that  respondent  has  had  actual 
possession  of  his  part  of  said  tract  of  land, 
claiming  to  own  the  same  under  his  con- 
tract with  Isaacsen,  from  that  time  to  the 
present,  and  that  his  ownership  thereof  la 
good,  notwithstanding  the  fact  that  Isaac- 
sen  has  declined  to  give  him  a  title  bond  or 
contract  In  writing  showing  his  ownership 
as  aforesaid.  Respondent  then  prays  that; 
before  any  decree  be  rendered  in  the  cause 
for  the  sale  of  the  200  acres  of  land,  the 
said  100  acres  thereof  so  laid  off  to  him  by 
Milton  Hart  be  exempted  and  relieved  from 
the  (q;>eration  of  the  said  deed  of  April  22, 
1889,  and  that  the  allotment  of  said  tract  of 
land  so  made  by  Milton  Hart,  and  of  whlCb 
he  made  a  plat,  be  confirmed.  On  the  12th 
day  of  May,  1899,  M.  W.  Harrison,  S.  B. 
Harrison,  and  Mary  O.  Edwards  filed  their 
answer,  accompanied  by  a  deed  of  said  last- 
named  respondents  to  Isaacsen  for  the  200 
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acres  of  land.  This  deed  bears  date  on  the 
18tli  day  of  July,  1894;  Is  executed  by  M. 
W.  Harrison,  Sarah  E.  Harrison,  his  wife, 
and  Mary  0.  Edwards,  as  widow  and  devisee 
of  Thomas  A.  E^d wards,  deceased;  recites 
the  payment  of  $800  theretofore  paid  to  said 
M.  W.  Harrison  and  Thomas  A.  Edwards  as 
a  consideration  for  the  land;  and  ^escribes 
it  by  metes  and  bounds.  To  the  answer  of 
Alexander  P.  Hart,  Curtin  &.  Ck>.  filed  a  spe- 
cial reply  in  writing,  denying  specifically  all 
the  material  allegations  therein.  At  the  Jan- 
uary term,  1901,  the  circuit  court  further 
heard  the  causes  on  the  sole  matter  in  con- 
troversy, and  decreed  that  Curtin  &  Co., 
without  further  conveyance  thereof,  were 
and  should  be  the  owners  In  fee  of  the  whole 
of  said  200  acres  of  land,  including  the  100 
acres,  part  thereof,  claimed  by  appellant, 
Hart 

From  this  decree  Hart  was  granted  an  ap^ 
peal,  and  says  that  the  circuit  court  erred 
to  his  prejudice,  because  it  found  against 
him,  and  refused  to  compel  a  conveyance  of 
said  100  acres  of  land  to  him,  and  because 
the  whole  of  said  200  acres,  including  the 
100  acres  thereof  claimed  by  petitioner,  was 
decreed  to  Curtin  &  Go.  There  are  other 
assignments  of  error,  bat  the  decision  of  the 
questions  above  stated  will  determine  the 
controversy. 

Appellant  claims  the  right  to  specific  per- 
formance of  his  alleged  contract  with  Isaac- 
sen,  and  to  have  a  conveyance  of  the  100 
acres  of  land  from  Isaacsen  or  his  vendees, 
Curtin  &  Co.  This  involves  an  examination 
and  consideration  of  the  evidence. 

The  testimony  clearly  and  conclusively 
proves  the  truth  of  the  allegations  in  the 
answer  of  appellant,  A.  P.  Hart,  as  to  the 
purchase  of  the  200  acres,  and  also  that 
Isaacsen  employed  Milton  Hart,  a  survey- 
or,'to  survey  the  parcel  of  100  acres  of  laud 
in  controversy;  that  on  or  about  the  3d  day 
of  April,  1889,  Milton  Hart  surveyed  and  laid 
off  100  acres  of  the  land  as  claimed  by  A. 
P.  Hart,  and  made  and  delivered  to  him  a 
plat  thereof,  which  is  made  a  part  of  the 
record;  and  that  afterwards  the  surveyor 
communicated  to  Isaacsen  what  he  had  done, 
and  received  from  Isaacsen  his  pay  there- 
for.. The  sale  of  the  land  by  Harrison  and 
Edwards  to  Isaacsen,  through  Hart,  was 
consummated  on  the  12th  day  of  April,  1888. 
On  the  22d  day  of  April,  1889,  before  he  had 
obtained  the  legal  title  thereto,  Isaacsen,  by 
his  deed,  and  another  written  contract  of 
that  date,  conveyed  the  said  200  acres  to 
Curtin  &  Co.,  but  this  deed  and  written 
agreement  were  treated  together  by  Curtin 
&  Co.  as  a  mortgage,  and  so  held  by  this 
court  supra.  Before  that  date,  A.  P.  Hart, 
having  fully  performed  his  agreement  with 
Isaacsen  as  to  the  purchase  thereof,  was  the 
equitable  owner  of  100  of  the  200  acres  of 
land,  and  was  then  entitled  to  the  legal  title 
to  the  same  from  Isaacsen.  "Where  two  or 
more  persons  purchase  or  acquire  lands  un- 


der a  specific  agreement  between  themselves, 
and  pursuant  to  such  agreement  the  legal 
title  to  the  lands  is  taken  in  the  name  of 
one  of  them,  the  holder  of  said  title  is  a 
trustee  for  the  others  to  the  extent  of  the 
interest  of  such  others  in  said  lands.*'  Des- 
pard  V.  Despard,  53  W.  Va.  443,  44  a  B. 
448.  See,  also,  cases  cited  in  Hyde's  W.  Va. 
Dig.  vol.  3,  col.  4594,  "ResultlDg  and  Im- 
plied Trusts;"  1  Perry  on  Trusts,  ft  126  et 
seq.;  Underhill  on  Trusts  &  Trustees,  160. 
But  there  Is  no  allegation  by  Hart  in  his 
answer  that  Curtin  &.  Co.  had  any  notice  or 
knowledge  of  his  interest  in  or  claim  to  the 
land  at  the  time  the  conveyance  of  the  22d 
day  of  April,  1889,  was  executed  by  Isaac- 
sen  and  accepted  by  Curtin  &  Co.  The  tes- 
timony on  this  point  does  not  sufficiently 
prove  either  actual  or  constructive  notice 
to  them.  Hart's  evidence  as  ^o  his  posses- 
sion of  the  landy-it  being  the  only  evidence 
introduced  on  that  question — ^is  as  follows: 
•*Q.  What  has  been  the  character  of  your 
possession  of  said  100  acres  of  land  from  the 
time  of  your  said  purchase  from  Harrison 
and  Edwards  up  to  the  present  time?  A. 
My  possession  is,  that  it  Joins  the  land  I 
reside  on,  and  I  have  a  little  cleared  on  the 
100  acres,  and  have  the  cleared  part  under 
fence.  Q.  When  did  you  make  said  im- 
provements on  said  100  acres  of  land?  A. 
In  May,  I  think  it  was,  last  spring."  It  ap- 
pears from  the  record,  and  admission  by 
counsel  in  court,  that  the  land  which  Hart 
says  he  resided  upon  was  then  owned  by 
his  wife,  who  also  lived  with  him  thereon. 
**The  actual  possession  proper  of  the  hus- 
band of  a  part  or  all  of  his  wife's  lands  does 
not,  In  and  of  itself,  give  him  constructive 
actual  possession  of  his  own  contiguous 
tract"  Coal  Co.  v.  Howell,  36  W.  Va.  513, 
15  S.  E.  222.  The  above  testimony  was 
given  by  Hart  on  the  27th  day  of  Decem- 
ber, 1889.  According  to  It,  the  Improvement 
on  the  land  was  made  by  him  after  the  ex- 
ecution of  the  deed  by  Isaacsen  to  Curtin  & 
Co.  No  notice  to  them  being  shown,  Cur- 
tin &  Co.  must  be  treated  as  purchasers  of 
the  land  from  Isaacsen  for  a  valuable  con- 
sideration, without  notice  of  Hart's  claim 
to  or  Interest  In  the  land,  and  therefore  are 
not,  as  to  their  demand,  affected  by  his 
claim.  The  deed  to  Curtin  &  Co.  conveys 
the  land  to  them  as  security  for  their  debt 
due  from  Isaacsen.  It  is  a  mortgage,  and 
tantamount  to  a  deed  of  trust  made  for  the 
same  purpose.  In  Evans  v.  Greenhow,  15 
Grat  157,  the  court  says:  "A  pre-existing 
debt  is  of  itself  a  valuable  consideration  for 
a  deed  of  trust  executed  for  its  security, 
which  deed,  if  it  be  legally  recorded,  and 
was  not  executed  with  a  fraudulent  Intent 
known  to  the  trustee  or  the  beneficiaries 
therein,  will  be  valid  against  all  prior  secret 
liens  and  equities  and  all  subsequent  alien- 
ations and  incumbrances."  See,  also,  Fi- 
delity Co.  V.  Railroad  Co.,  32  W.  Va.  244, 
9  S.  B.  180;   Duncan  v.  Custard,  24  W.  Va. 
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730;  Wlckham  ▼.  Martin,  13  Qrat  427; 
Douglass  Mdse.  Oo.  v.  Laird,  37  W.  Va.  687, 
17  S.  E.  188.  When  Isaacsen  afterwards  ac- 
quired the  legal  title  to  the  land  from  Har- 
rison and  Edwards,  he  thereby  became  the 
holder  of  said  title  as  trustee  for  Hart  to 
the  extent  of  the  interest  of  Hart  in  the 
land.  But  Hart's  interest  therein  was  and 
is  subject  to  Curfin  &  Oo.'s  mortgage,  to 
the  extent  of  the  balance  due  to  them  from 
.Tsaacsen  on  the  mortgage  debt,  after  the 
proceeds  of  the  sale  of  Isaacson's  Interest 
in  the  land,  and  other  property  of  which  he 
was  the  owner,  and  which  was  conveyed  to 
them  by  the  mortgage,  has  been  applied  to 
the  debt  Hart  is  entitled  to  a  specific  en- 
forcement of  his  contract  with  Isaacsen  for 
the  purchase  of  said  land  against  both  Isaac- 
sen  and  Ourtin  &  Ck>.  Having  fully  com- 
plied with  the  said  contract  on  his  part, 
be  was,  before  and  at  the  date  of  the  de- 
cree appealed  from,  entitled  to  a  deed  for 
the  100  acres  of  land  laid  off  to  him  by  Mil- 
ton Hart,  surveyor,  a  plat  and  description 
of  which  is  filed  in  the  papers  of  the  cause; 
but  such  deed,  and  the  land  thereby  con- 
veyed, had  the  deed  been  then  executed, 
would  have  been  subject  to  the  mortgage 
of  Curtin  &  Go.  to  the  extent  hereinbefore 
stated.  Hart  was  and  is  entitled  to  have 
Isaacsen*s  100  acres  of  the  land  and  the 
other  mortgaged  property  sold,  and  the  pro- 
ceeds of  the  sale  applied  to  the  mortgage 
debt,  |n  order  to  relieve  his  100  acres  of  the 
land. 

The  court  therefore  erred  in  decreeing  that 
Curtin  &  Co.,  without  further  conveyance 
thereof,  were  and  should  be  the  owners  in 
fee  of  said  200  acres  of  land,  including  the 
100  acres,  part  thereof,  claimed  by  Hart. 
The  decree  appealed  from,  being  erroneous 
and  prejudicial  to  Hart,  must  be  reversed 
and  set  aside,  and  the  cause  remanded  to 
the  circuit  court,  wherein  a  decree  must  be 
entered  in  the  cause  requiring  said  Leon 
Isaacsen  and  Curtin  &  Co.  to  convey  said 
100  acres  of  land,  as  described  in  the  plat 
thereof,  made  by  said  Milton  Hart,  and  filed 
as  aforesaid,  to  appellant,  A.  P.  Hart,  by  an 
apt  and  proper  deed,  with  covenants  of  spe- 
cial warranty,  but  subject  to  the  balance 
which  may  be  due  on  the  mortgage  debt 
from  Isaacsen  to  Curtin  &  Oo.  after  applying 
on  the  debt  the  proceeds  of  the  sale  of  the 
mortgaged  property,  not  including  Hart's 
100  acres  thereof;  and  upon  failure  of  Isaac- 
sen  and  Curtin  &  Co.,  or  either  of  them,  to 
execute  such  deed  within  a  reasonable  time 
to  be  given  to  them  for  the  purpose,  a  spe- 
cial commissioner,  to  be  appointed,  will  do 
so  for  them.  The  circuit  court  is  also  di- 
rected to  make  and  enter  a  decree  in  the 
cause,  if  any  person  in  interest  so  desire, 
for  the  foreclosure  of  said  mortgage  on,  and 
a  sale  of,  the  remaining  100  acres  of  land, 
living  a  day  to  Isaacsen,  the  mortgagor, 
for  the  redemption  thereof,  but  reserving  in 
such  decree  the  right  to  Curtin  &  Co.  to 


proceed  further  against  the  Hart  100  acres 
if  it  should  thereafter  become  necessary  to 

do  BO. 


(ISr.  Ga.  334) 

YOUNG  T.  STATE. 
(Supren^e  Court  of  Georgia.     Dec.  9,  1904^) 

H01fICIDB--CIBCX7M8TANTIAL    EVIDENCE. 

1.  The  evidence  relied  upon  for  conviction  was 
entirely  circumstantial,  and  was  not  sufficient  to 
exclude  every  reasonable  hypothesis  save  that  of 
the  guilt  of  the  accused.  The  verdict  was  there- 
fore contrary  to  law. 

OSyllabus  by  the  Court) 

Error  from  Superior  Court,  Baldwin  Coun- 
ty;  H.  G.  Lewis,  Judge. 

Albert  Young  was  convicted  of  murder, 
and  brings  error.    Reversed. 

John  R.  Cooi)er  and  Hines  &  Vinson,  for 
plaintiff  in  error.  John  C.  Hart,  Atty.  Gen., 
and  Joseph  B.  Pottle,  Sol.  Gen.,  for  the 
State. 

SIMMONS,  C.  J.  Albert  Young  was  con- 
victed of  the  offense  of  murder.  The  evi- 
dence relied  upon  to  sustain  the  conviction 
was  entirely  drcumstantiaL  It  was  shown 
that  Young  and  a  woman  named  Lily  An- 
derson had,  some  three  years  before  the 
homicide,  sustained  criminally  intimate  re- 
lations with  each  other,  when  the  woman 
became  tired  of  him,  and  "took  up  with** 
one  Gus  King,  with  whom  she  sustained 
similar  relations.  Young  appeared  dissat- 
isfied with  this  conduct  on  the  part  of  the 
woman,  and  on  several  occasions  followed 
her  about  with  a  gun.  On  two  occasions 
he  was  heard  to  make  quasi  threats  against 
King.  One  of  these  was  that,  if  he  went  to 
kill  King,  be  was  going  to  kill  him,  and  not 
play  with  him.  The  other  was  that,  if 
King  had  gone  off,  he  "had  better  have 
stayed  off."  These  threats  were  made  a 
few  days  before  the  homicide.  King  was 
killed  in  a  public  road,  by  shot  evidently 
fired  from  a  shptgun.  Tracks  were  found 
on  a  private  road  which  branched  off  from 
the  road  in  which  King  was  killed.  Accord* 
ing  to  one  of  the  witnesses,  these  tracks  re- 
sembled Young's  tracks.  There  was  no  evi- 
dence to  show  when  the  tracks  were  madei 
They  were  discovered  the  morning  after 
the  killing.  The  private  road  was  regularly 
used  by  a  number  of  people  in  the  neighbor- 
hood, among  them  the  accused.  There  was 
a  clump  of  bushes  near  the  side  of  the  pub- 
lic road,  behind  which  a  man  could  have 
hidden,  and  within  gunshot  of  the  place 
where  King's  body  was  found.  The  tracks 
alleged  to  have  been  Young's  were  not,  how- 
ever, shown  to  have  led  to  these  bushes.  A 
piece  of  paper  was  found  near  the  body  of 
the  deceased  in  the  road,  but  the  evld^ice 
does  not  disclose  whether  or  not  it  appear- 
ed to  have  been  discharged  from  a  gun  or 
to  have  been  used  as  a  gun  wad.  It  also 
appeared  that  one  barrel  of  Young's  gun  had 
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been  recently  discharged,  and  that  one  of  the 
witnesses  pulled  a  wad  from  the  other  bar- 
rel. These  are  all  the  material  facts  ap- 
pearing in  the  record  to  sustain  the  con- 
viction. The  motive  claimed  to  have  been 
proved  was  Young's  Jealousy  and  anger  that 
the  deceased  had  "taken  up  with'*  the  woman 
In  the  case,  who  had  three  years  before  the 
homicide  been  intimate  with  the  accused. 
The  accused,  the  deceased,  and  the  woman 
appear  to  have  Hved  In  the  same  neighbor- 
hoods—as  far  as  appears,  upon  the  same  plan- 
tation. The  woman  had  left  Young  three 
years  before,  and  In  the  meantime  there  had 
been  abimdant  opportunity  for  Young  to 
have  killed  King,  if  this  was  the  motive 
which  actuated  the  crime.  The  tracks  were 
not  shown  to  have  been  recently  made. 
There  had  been  no  rain  just  before  the  hom- 
icide, and  the  tracks  may  have  been  made 
before  the  death  of  King.  Whether  they 
were  Young's  tracks  at  all  was  merely  the 
opinion  of  one  of  the  witnesses.  The  tracks 
had  not  been  measured  or  compared  with 
the  shoes  worn  by  Young  at  the  time.  The 
opinion  of  a  witness  as  to  the  tracks  of  any 
particular  individual  adds  little  to  a  case 
unless  there  is  something  more.  So  many 
men  wear  the  same  sort  of  shoes  and  walk 
in  the  same  manner  that  it  is  hardly  pos- 
sible to  identify  tracks  positively.  In  the 
present  case  the  witness  swore  to  the  tracks 
because  of  peculiarities  in  Young's  shoe  and 
in  his  way  of  walking,  but  others  may  have 
had  the  same  peculiarities.  Conceding, 
however,  that  these  were  Young's  tracks, 
the  evidence  did  not  show  that  the  tracks 
led  to  the  public  road  and  to  the  point  where 
the  body  of  the  deceased  was  found.  The 
Solicitor  General  argued  in  his  brief  that  the 
tracks  led  to  the  clump  of  bushes  near  the 
dead  body,  there  stopped,  and  then  returned. 
This  does  not  appear  in  the  record.  The 
only  witness  who  testified  as  to  the  tracks 
testified  that  he  saw  Young's  tracks  where 
he  had  passed  along  the  private  road,  going 
toward  the  public  road,  and  had  returned. 
It  also  appeared  that  this  private  road  was 
generally  used  by  Young  in  going  to  or  from 
his  house.  The  Solicitor  General  also  ar- 
gued that  the  paper  found  near  the  dead 
man  was  the  wad  of  the  gun  with  which 
deceased  had  been  killed,  and  was  similar 
to  the  wad  drawn  from  the  undischarged 
barrel  of  Young's  gun.  The  record  does  not 
bear  out  this  contention.  The  coroner,  who 
was  introduced  as  a  witness,  testified: 
"There  was  a  paper  handed  me  by  some 
one  near  the  body  in  the  road,  and  I  pulled 
a  wad  out  of  the  other  barrel  of  the  gun, 
and  have  it  here."  There  was  no  other  evi- 
dence as  to  the  wadding.  There  was  no  evi- 
dence that  the  wad  taken  from  Young's  gun 
was  of  paper,  or  that,  if  so,  it  resembled 
in  any  way  the  paper  found  in  the  road. 
We  cannot  tell  either  that  the  wad  taken 
from  the  gun  was  of  paper,  or  that  the  pa- 
lmer found  in  the  road  appeared  to  lyive 
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been  used  as  a  gun  wad.  Neither  the  pa- 
per nor  the  wad  appears  to  have  been  put 
in  evidence.  The  troth  is  the  evidence  does 
not  indicate  whether  the  paper  found  in  the 
road  had  ever  been  in  a  gun  at  all,  but 
merely  shows  that  a  piece  of  paper  was 
handed  to  the  coroner  by  some  one  near  the 
body  of  the  deceased.  There  was  no  evi- 
dence, either,  as  to  the  size  or  character  of 
the  shot  In  the  gun  of  the  accused  or  of  the 
shot  with  which  deceased  had  been  killed. 

For  the  reasons  above  indicated,  we  think 
the  conviction  of  the  accused  ought  not  to 
stand.  The  evidence  was  clearly  insufficient 
to  exclude  every  other  reasonable  hypoth- 
esis save  that  of  the  guilt  of  the  accused. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


cm  Oa.  337) 

BUOKINB  V.   STATE. 
(Supreme  Court  of  Georgia.    Dec.  9,  1904.) 

LABCENT— BVIDENCS. 

1.  Upon  the  trial  of  one  accused  of  the  lar- 
ceny of  a  $100  bill,  evidence  that  shortly  after 
the  commission  of  the  alleged  crime  the  wife  of 
the  accused  was  in  possession  of  a  bill  of  the 
same  denomination  and  description  as  the  one 
alleged  to  have  been  stolen,  and  that  she  sent 
the  bill  to  a  bank,  to  be  changed  by  another 
person,  was  admissible  as  a  circumstance,  the 
probative  value  of  which  was  for  the  jury. 

2.  The  evidence  was  largely  circumstantial, 
and  was  conflicting,  but  that  for  the  state  was 
sufficient  to  warrant  the  conviction  of  the  ac- 
cused. The  trial  judge  having  expressed  bis 
approval  of  the  verdict  by  his  refusal  to  grant 
a  new  trial,  this  court  will  not  interfere. 

(Syllabus  by  the  Court)    • 

Error  from  City  Court  of  Waycross;  J. 
C.  Reynolds,  Judge. 

Zeke  Bucklne  was  convicted  of  larceny,  and 
brings  error.    Affirmed. 

Leon  A.  Wilson,  for  plaintiff  in  error.  J. 
Walter  Bennett,  for  the  State. 

CANDLER,  J.  The  accused  was  convicted 
upon  an  accusation  charging  him  with  simple 
larceny.  He  excepts  to  the  overruling  of 
his  motion  for  a  new  trial,  which  was  upon 
the  general  grounds  that  the  verdict  was  con- 
trary to  law  and  the  evidence,  and  upon  the 
further  ground  that  the  court  erred  in  the 
admission  of  certain  evidence,  which  will  be 
mentioned  hereafter.  The  evidence  for  the 
state  was  to  the  effect  that  the  accused  came 
to  the  home  of  the  prosecutor  at  an  early 
hour  in  the  morning,  and  solicited  a  loan  of 
money,  offering  a  watch  as  security  for  the 
loan ;  that,  after  some  discussion,  the  prose- 
cutor agreed  to  lend  the  accused  $10  on  the 
watch;  that  thereupon  the  prosecutor  took 
from  a  satchel  a  roll  of  bills,  took  off  the  biU 
on  the  outside  of  the  roll,  and,  without  look- 
ing at  it,  handed  it  to  the  accused  in  ex- 
change for  the  watch.  Subsequently  he  dis- 
covered that  the  bill  which  he  had  given  the 


S07C 


2.  See  Criminal  Law,  toL  IB.  Cent  Dig.  H  tOTi, 

6.  soga. 


258 


48  SOUTHBASTBRN  BEPORTBR. 


(Qa. 


accused  waa  for  $100,  instead  of  $10,  aa  he 
bad  supposed.  Upon  being  arrested,  the  ac- 
cused insisted  that  the  bill  he  received  from 
the  prosecutor  was  for  $10.  There  was  evi- 
dence that  a  few  days  after  the  occurrence 
above  related  the  wife  of  the  accused  was  in 
possession  of  a  $100  bill  of  the  same  de- 
scription as  the  one  which  the  prosecutor 
claimed  to  have  given  the  accused,  and  that 
she  sent  it  to  a  bank  to  be  changed.  There 
was  no  direct  evidence  that  it  was  the  same 
bill,  or  that  the  accused  had  at  any  time  giv- 
en his  wife  a  $100  bill;  but,  on  the  other 
hand,  there  was  no  evidence  to  negative  ei- 
ther theory.  In  his  statement  the  accused 
admitted  having  received  a  bill  from  the 
prosecutor,  but  declared  that  he  "took  it  to 
be  a  ten-dollar  bill."  He  further  stated  that 
after  leaving  the  house  of  the  prosecutor  he 
went  to  the  railroad  station,  preparatory  to 
going  out  on  his  "run"  In  the  discharge  of  his 
duties  as  a  locomotive  fireman ;  that  he  tried, 
without  success,  to  have  the  bill  changed  as  a 
$10  bill  at  the  ticket  office;  that  he  accosted 
a  stranger  at  the  station^  whom  he  had  nev- 
er seen  before,  and  whom  he  took  to  be  a 
traveler  about  to  go  out  on  the  train,  and 
that  this  stranger  gave  him  in  exchange  for 
the  bill  a  $5  bill  and  five  silver  dollars ;  and 
that  he  sent  a  part  of  this  money  home  to  his 
wife  by  a  messenger,  and  proceeded  to  go  out 
on  his  run.  In  many  essential  particulars  his 
statement  was  corroborated  by  the  sworn  evi- 
dence. It  was  also  in  evidence  that  the  wife 
of  the  accused  was  a  school-teacher,  making 
a  good  salary,  and  that  she  had  been  in  pos- 
session of  a  $100  bill  for  a  considerable  time 
prior  to  the  time  of  the  commission  of  the  al- 
leged crime. 

Upon  its  facts  the  case  is  exceedingly 
close;  but  it  is  for  the  jury,  and  not  the 
Supreme  Court,  to  settle  close  questions  of 
fact  The  evidence  is  undisputed,  other  than 
by  the  statement  of  the  accused,  that  the  ac- 
cused received  from  the  prosecutor  a  bill  of 
the  denomination  of  $100,  and  not  $10.  The 
issue  upon  which  the  case  turned  is  whether 
the  accused  subsequently  discovered  that  fact, 
and  converted  the  balance  of  $90  to  his  own 
use,  or  whether,  as  he  contends  in  his  state- 
ment, he  was  the  innocent  victim  of  a  fraud 
perpetrated  upon  him  by  the  stranger  at  the 
railroad  station — a  fraud  the  commission  of 
which  was  made  possible  by  the  prosecutor's 
own  negligence.  There  was  circumstantial 
evidence  to  support  either  theory,  direct  evi- 
dence to  support  neither.  The  Jury  resolved 
the  conflict  adversely  to  the  accused,  as  it 
was  their  right  to  do,  and,  the  trial  Judge 
having  expressed  his  approval  of  the  verdict 
by  his  refusal  to  grant  a  new  trial,  this  court 
will  not  interfere. 

The  evidence  to  which  objection  was  made 
on  the  trial  in  the  lower  court  and  the  ad- 
mission of  which  is  assigned  as  error  in  the 
motion  for  a  new  trial  was  that  which 
showed  the  possession  by  the  wife  of  the  ac- 
cused of  a  $100  bill  shortly  after  the  trans- 


action under  investigation,  and  her  having 
the  bill  changed  at  the  bank.  Owing  to  the 
very  close  relationship  of  husband  and  wife, 
we  think  this  evidence  was  admissible  solely 
as  a  circumstance  to  be  considered  by  fhe 
Jury  along  with  all  the  other  facts  and  cir- 
cumstances in  the  case  as  throwing  light  on 
the  transaction  under  investigation.  We  do 
not  hesitate  to  say  that  such  evidence  would 
not  Justify  a  charge  upon  the  subject  of  re- 
cent possession  of  stolen  goods,  but  as  a  cir- 
cumstance to  be  weighed  by  the  Jury  for 
what  It  was  worth. 

We  do  not  overlook  the  contention  of  coun- 
sel for  the  accused  that  the  state  failed  to 
carry  the  burden  of  proving  that  the  money 
was  taken  animo  furandl,  and  that  the  evi- 
dence shows  that  the  appropriation,  if  any, 
was  made  subsequently  to  the  reception  of 
the  money  by  the  accused.  In  view  of  the 
fact  that  the  state  showed  that  when  the  ac- 
cused was  arrested  he  asserted  that  he  look- 
ed at  the  money  when  it  was  handed  to  him, 
and  that  it  was  a  $10  bill,  th^  Jury  were  au- 
thorized to  find  that  the  money  was  taken  by 
him  with  knowledge  that  it  was  a  larger 
amount  than  he  was  entitled  to  receive. 
This  contention  Is  therefore  without  merit 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


cm  Ga.  840) 
GHELSBY  V.   STATE. 
(Supreme  Court  of  Georgia.    Dec.  9,  1004.) 

INDIOnCENT  —  ATTBMPT  —  COMPLETED  ACT — IV  - 

TBIVT— HOMICIDE— PLEA  IN  ABATEMENT— 

CHAIXENQB  TO  ABRAT— EVIDENCE. 

1.  Where  there  Is  not  a  completed  act,  but 
only  an  attempt,  and  the  crime  consists  of  the 
intent  with  which  the  attempted  act  was  done, 
it  is  necessary  that  the  indictment  should  charge 
and  the  evidence  prove  the  existence  of  audi 
criminal  intent. 

Z  But  where  there  has  been  a  completed  act — 
as,  for  example,  a  killing — the  law  suppopes 
that  the  person  intends  the  natural  consequences 
of  bis  act,  and  in  such  cases  "the  evil  intention 
will  be  presumed,  and  need  not  be  alleged,  or,  if 
al leaded,  it  is  a  mere  formal  averment,  which 
need  not  be  proved.  The  intent  is  nothing  more 
than  the  law  draws  from  the  act,  and  requires 
no  proof  beyond  that  which  the  act  itself  sup-  ^ 
plies." 

3.  If  therefore  A.  puts  poison  in  flour  with 
intent  that  it  shall  be  cooked  into  bread  and 
eaten  by  B.,  but  the  same  is  taken  by  C,  and 
death  results  from  the  lUse  thereof,  A.  will  be 
guilty  of  murdering  C,  even  though  he  had  no 
malice  against  him. 

4.  The  indictment  was  not  subject  to  the  de- 
murrer presented ;  nor  was  there  error  In  char- 
ging and  refusing  to  charge  on  the  subject  of 
intent. 

5.  The  pleas  in  abatement  were  properly  over- 
ruled, it  appearing  that  the  indictment  was  ac- 
tually returned  into  open  cour^  though  no  entry 
was  made  on  the  minutes  at  the  time. 

6.  The  court  properly  disallowed  the  challenge 
to  the  array,  it  appearing  that  the  two  panels 
of  jurors  had  been  properly  drawn,  and  that 
the  jurors  who  were  excused  constituted  a  part 
of  those  drawn  in  excess  of  those  needed  to 
make  the  full  panels. 

f  ^  See  Homicide,  toL  96,  Cent  Dig.  ||  SI.  Mi. 
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7.  There  was  no  allegation  or  proof  that  ju- 
rors regularly  drawn,  and  which  the  defendant 
had  a  right  to  insist  should  be  put  upon  him 
in  the  panel,  had  been  excused:  nor  that  a 
deficiency  improperly  occasioned  nad  then  been 
supplied  by  talesmen. 

8.  The  evidence  warranted  the  verdict,  and 
there  was  no  error  of  law  committed,  and  the 
court  properly  refused  to  grant  a  new  trlaL 

OSyllabus  by  the  Ck>urt) 

Error  from  Superior  Ck>urt,  Troup  Ooan- 
ty;  R.  W.  Freeman,  Judge. 

Young  Cbelsey  was  convicted  of  homi- 
cide, and  brings  error.    Afllrmed. 

The  indictment  against  Young  Ohelsey 
charged  that  be  unlawfully,  willfully,  felo- 
niously, and  with  malice  aforethought  did 
make  an  assault  upon  Arthur  McKamie  by 
putting  "Bough  on  Rats,"  an  arsenic  poison, 
in  sufficient  quantities  to  produce  death,  into 
a  sack  of  flour,  with  the  intention  and  for 
the  purpose  of  having  the  same  cooked  into 
bread,  presented  to  and  eaten  by  said  Ar* 
thur;  that  the  same  was  so  cooked  and  pre- 
sented and  eaten  by  said  Arthur,  and  from 
Its  effects  be  died.  The  defendant  demurs 
red  on  the  ground  that  the  indictment  did 
not  allege  facts  constituting  the  crime  of 
murder,  but  only  the  crime  of  assault,  and 
failed  to  allege  any  Intent  to  IdlL  The  de- 
murrer was  overruled.  There  was  a  plea 
in  abatement  on  the  ground  that  the^  min- 
utes failed  to  show  that  the  indictment  bad 
been  returned  into  open  court  On  the  bear- 
Ing  of  this  plea  it  appeared  from  the  testi- 
mony of  the  officer  that  the  indictment  bad 
in  fact  been  returned  by  the  qualified  bailiff 
of  the  grand  jury,  and  received  from  him 
by  the  clerk  in  open  court,  during  the  May 
term,  1904,  though  it  had  not  been  entered 
on  the  minutes  at  the  time  of  the  hearing. 
May  10,  1904.  The  court  refused  to  sustain 
the  plea.  There  was  a  challenge  to  the 
array  because  the  minutes  failed  to  show 
that  the  two  panels  of  traverse  jurors  had 
been  drawn  as  jurors  for  the  present  term, 
and  because  the  names  of  seven  jurors  reg- 
ularly drawn  for  the  present  week  were  not 
on  the  list  of  jurors  furnished  the  defend- 
ant; and  that,  if  these  seven  had  been  ex- 
cused, they  were  not  legally  excused.  From 
the  evidence  on  this  plea  it  appeared  that 
thirty-six  jurors  were  drawn  and  summoned; 
that  their  names  were  on  the  minutes,  but 
the  page  containing  the  same  bad  not  been 
signed  by  the  judge  at  the  time  of  trial; 
that  the  two  panels  of  twenty-four  put  upon 
the  defendant  contained  only  the  names  of 
jurors  who  had  been  regularly  served.  It 
appeared  also  that  some  of  the  seven  refer- 
red to  in  the  motion  had  been  excused  from 
service.  On  the  trial  on  the  merits  it  ap- 
peared that  the  defendant  had,  in  what  he 
claimed  was  a  spirit  of  play,  fired  into  a 
window  of  a  house  occupied  by  Lou  MJc- 
Kamle,  a  woman  with  whom  he  was  living, 
and  who  was  an  aunt  of  deceased;  that  the 
shooti^ig  was  not  at  any  one  in  the  building; 
that  the  woman  was  provoked,  and  some- 


thing was  said  about  defendant  being  ar- 
rested. .  The  contention  of  the  state  was  that 
this  talk  aggravated  him,  and  defendant  at 
once  purchased  a  package  of  "Rough  on 
Rats'';  that  afterwards  he  had  access  to  a 
pantry,  in  which  was  contained  a  sack  of 
flour;  that  it  was  eaten  by  Arthur  Mc- 
Kamie, one  of  the'  inmates  of  the  house; 
that  he  was  immediately  made  extremely  ill; 
that  when  the  defendant  learned  of  this 
fact  he  attempted  to  conceal  the  flour;  that 
McKamie  died  the  same  day;  that  his 
stomach,  with  the  uneaten  bread  and  parts 
of  the  flour  in  the  sack,  were  each  analyzed, 
and  found  to  contain  arsenic,  and  in  quanti- 
ties Buffldekit  to  have  occasioned  death. 
There  was  also  testimony  that  '*Rough  on 
Rats"  did  contain  arsenic,  and  was  a  dead- 
ly poison,  though  the  witness  had  not  an- 
alyzed packages  of  *'Rough  on  Rats"  recent- 
ly, and,  of  course,  had  not  analyzed  the  con- 
tents of  the  package  purchased  by  the  de- 
fendant,  it  being  impossible  to  find  any  of 
the  contents  other  than  what  was  contained 
in  the  sack  of  flour  and  the  bread.  The 
defendant  was  found  guilty.  A  motion  for 
a  new  trial  was  made  because  the  court 
charged,  in  effect,  that,  If  the  defendant  did 
the  acts  complained  of  with  intent  to  poison 
Lou  McKamie,  he  would  be  guilty,  even 
though  Arthur  McKamie  ate  the  bread  in- 
tended for  her,  and  whether  be  had  any  mal- 
ice against  Arthur  or  not;  because  the  court 
refused  to  charge  that,  "if  the  poison  was 
put  into  the  flour  with  the  intent  that  it 
should  be  eaten  by  Lou  McKamie,  and  not 
the  deceased,  then  the  defendant  would  not 
be  guilty  as  charged  in  the  indictment,  and 
you  should  acquit  him."  The  defendant  ex 
cepts  to  the  judgment  overruling  his  motion 
for  a  new  trial. 

Hatton  Lovejoy.  for  plaintiff  in  error. 
John  G.  Hart,  Atty.  Gen.,  and  H.  A.  Hall, 
Sol.  Gen.,  for  the  State. 

LAMAR,  J.  (after  stating  the  foregoing, 
facts).  There  are  many  decisions  constru- 
ing Indictments  for  murder  as  defined  by 
modem  statutes,  In  which  it  is  held  essential 
to  charge  an  intent  to  kill.  But  this  grows 
out  of  the  fact  that  under  these  statutes  mur- 
der in  the  first  degree  is  limited  to  cases 
where  the  killing  is  with  deliberate  and 
premeditated  malice.  But  these  rulings  do 
not  apply  to  indictments  under  Pen.  Code 
1895,  ft  60,  and  at  common  law,  where  the 
killing  is  murder  if  the  malice  aforethought 
Is  implied,  as  well  as  to  cases  where  the 
malice  is  express.  The  allegation  that  the 
act  was  done  imlawfully,  feloniously,  and 
with  malice  aforethought  is  sufficient  to 
characterize  the  killing  as  murder.  Oom- 
pare  Cox  v.  People,  80  N.  Y.  502;  People 
V.  Giblin,  115  N.  Y.  196,  21  N.  B.  1062,  4 
L.  R.  A.  757;  Schaffer  ▼.  State,  22  Neb. 
560,  85  N.  W.  384,  3  Am.  St.  Rep.  274.  Be- 
sides, Pen.  Code  1895,  ft  929,  Was  intended  to 
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obviate  the  necessity  for  that  strictness  of 
pleading  formerly  required.  As  construed 
in  Newman  t.  State,  63  Ga.  534,  this  indict- 
ment was  good  against  the  demurrer,  for  it 
was  there  held  that  "the  rule  as  to  the  sufl- 
ciency  of  an  indictment  is  this:  If  all  the 
facts  which  the  indictment  charges  can  be 
admitted,  and  still  the  accused  be  innocent, 
the  indictment  is  bad.  But  if,  taking  the 
facts  alleged  as  premises,  the  guilt  of  the 
accused  follows  as  a  legal  conclusion,  the  in- 
dictment is  good."  In  his  charge  the  court 
used  the  illustration  of  one  recklessly  shoot- 
ing into  a  crowd,  or  throwing  a  heavy  timber 
on  a  sidewalk  where  people  are  passing,  as 
given  in  Cook  v.  State,  93  Ga.  ioi,  18  S.  E. 
823,  and  charging,  as  there,  tliat  in  cases  like 
these  it  is  not  "required  that  there  should 
exist  any  ill  will  or  express  malice.  The 
law  implies  malice  from  the  act,  and  declares 
the  killing  to  be  murder."  We  find  no  error 
In  this  instruction.  It  was  applicable  to  the 
theory  of  the  case  arising  from  the  evidence 
offered  by  the  state.  The  defendant  attacks 
the  charge,  in  view  of  his  theory,  on  the 
ground  that  there  was  no  intent  to  kill  Ar- 
thur, but,  if  anything,  an  Intent  to  kill  Lou 
McKamle.  He  contends  that  the  court  erred 
in  failing  to  instruct  the  jury  that,  if  the  evi- 
dence showed  that  the  defendant  intended 
to  kill  her,  and  not  the  deceased,  they  should 
acquit.  But  the  act  includes  the  intent.  A 
person  is  in  law  supposed  to  Intend  the  nat- 
'ural  consequences  of  his  act,  and,  if  he  ma- 
liciously and  unlawfully  puts  poison  into  a 
sack  of  flour,  with  the  expectation  that  it  is 
to  be  cooked  into  bread  and  eaten,  he  is  con- 
clusively presumed  to  have  Intended  the 
death  of  any  one  who  ate  the  bread  and  died 
from  the  effects  thereof.  In  placing  the  pol* 
son  where  it  could  be  eaten,  and  with  the 
intent  that  it  should  be  eaten  by  the  woman, 
the  defendant  committed  a  felony.  The  law, 
as  well  as  reason,  prevents  him  from  tak- 
ing advantage  of  his  own  wrong,  or  excus- 
ing himself  when  the  unlawful  act  strikes 
down  an  unintended  victim.  The  original 
malice  is  transferred  from  the  one  against 
whom  it  was  entertained  to  him  who  actu- 
ally suffered  the  consequences  of  the  felo- 
nious act  Compare  Johnson  v.  State,  92  Ga. 
39,  17  S.  B.  974  (5),  where  it  was  said,  in  a 
case  much  like  the  present,  that  putting 
poison  into  coffee  "betrayed  a  reckless  dis- 
regard of  his  life,  equivalent  to  an  actual 
intention  deliberately  to  kill  him.  This 
meets  In  terms  the  definition  of  express  mal- 
ice as  given  In  the  statute.?  See,  also.  Com- 
monwealth V.  Hersey,  2  Allen,  173,  180, 
where  the  court  draws  the  distinction  be- 
tween attempts  with  a  specific  intent,  in 
wlilch  the  intent  must  be  alleged  and  proved, 
and  those  completed  acts  which  are  rendered 
penal.  In  the  last  class  of  cases  "the  evil 
intention  will  be  presumed,  and  need  not  be 


alleged,  or,  if  alleged,  it  is  a  mere  formal 
averment,  which  need  not  be  proved.  In 
such  case  the  intent  Is  nothing  more  than 
the  result  which  the  law  draws  from  the  act, 
and  requires  no  proof  beyond  that  which  the 
act  itself  supplies."  Gallery  v.  State,  92  Ga. 
463,  17  S.  E.  863;  Stovall  v.  State,  106  Ga. 
447,  32  S.  E.  586. 

The  other  grounds  of  the  motion  need  not 
be  specifically  considered.  The  plea  in  abate- 
ment was  properly  overruled.  The  evidence 
showed  that  the  indictment  as  a  fact  had 
been  duly  returned.  The  failure  to  make  an 
entry  on  the  minutes  was  an  irregularity, 
which  was  cured  by  the  testimony  of  the 
bailiff  and  the  clerk.  The  same  was  true  as 
to  the  entry  of  the  list  of  Jurors  on  the  min- 
utes, though  they  had  not  been  signed. 
Cribb  V.  State,  118  Ga.  316,  45  S.  B.  396. 
Nor  was  there  good  challenge  to  the  array. 
The  panels  put  upon  the  defendant  had  been 
regularly  drawn  in  the  method  prescribed  by 
law.  There  were  more  Jurors  drawn  than 
were  required  to  fill  the  panel.  The  fact 
that  some  of  the  number  in  excess  were  ex- 
cused affprded  no  reason  for  challenging  the 
array  of  those  left.  The  evidence  was  amply 
sufficient  to  warrant  the  verdict  Even  if 
the  chemist  had  not  recently  made  an  analy- 
sis of  a  package  containing  "Rough  on  Rats," 
such  analysis  as  he  had  made,  coupled  with 
the  analysis  of  the  flour,  bread,  and  con- 
tents of  the  stomach,  was  sufficient  to  sup- 
port the  allegations  in  the  indictment 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(121  Oa.  887) 
SIMS  V.  STATa 

(Supreme  0)urt  of  Georgia.    Dec,  0,  1904.) 

CBIICINAL  LAW— APPEAL—REVIEW. 

1.  The  motion  for  a  new  trial  was  upon  the 
general  grounds  only.  The  evidence  tor  the 
state  made  a  clear  case  of  marder.  The  accused 
introduced  no  evidence.  His  statement  tended 
to  show  that  the  killing  was  in  self-defense. 
The  jury  have  resolved  the  conflict  in  favor  of 
the  state.  The  trial  judge  has  approved  the 
verdict  and  refused  a  new  trial,  and  no  reason 
appears  why  his  discretion  in  so  doing  should 
be  interfered  with. 

(Syllabus  by  the  Ck>urt) 

Error  from  Superior  0>urt,  Oooly  Oounty; 
Z.  A.  Littlejohn,  Judge. 

Spear  Sims  was  convicted  of  murder,  and 
brings  error.    Afllrmed. 

W.  H,  DarrlB  and  Watts  Powell,  for  plain- 
tiff in  error.  John  G.  Hart,  Atty.  Gen.,  and 
F.  A.  Hooper,  Sol.  Gen.,  for  the  State. 

OOBB,  J.  Judgment  affirmed.  All  the 
Justices  concurring. 

f  1.  Soe  Homicide,  vol.  26,  Cent  Dls.  §  70L 
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(121  Ga.  SM) 

BLAKBMAN  ▼.  8TATB. 

(Supreme  Oourt  of  Georgia.    Dec  9,  1904.) 

NKW  TBIAI/^BBIXF  OF  ■▼IDBlfCB--FIIJHO. 

LThifl  caae  is  controlled  by  the  decision  of 
this  court  announced  in  Baker  v.  Johnson,  27 
S.  B.  706,  99  Ga.  374.  and  followed  in  the 
later  cases  of  Mize  ▼.  Americus  Mfg.  Co.,  32 
S.  E.  22,  106  Ga.  140,  Holloman  ▼.  Small,  35 
S.  E.  665,  111  Ga.  812,  Brooks  ▼.  Proctor,  86 
S.  B.  99,  111  Ga.  835,  and  Hyatt  ▼.  Cowan, 
41  S.  B.  985,  115  Ga.  608. 

(Syllabus  by  the  Ck>urt) 

Error  from  Superior  CSourt,  Floyd  0>unt7 ; 
W.  M.  Henry,  Judge. 

James  Blakeman  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Henry  Walker,  f6r  plaintiff  in  error. 
Moees  Wright,  Sol.  Gen.,  for  the  State. 

EVANS,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(121  Ga.  t78) 

RUSK  et  al.  ▼.  HILL,  Ordinary. 

(Supreme  Court  of  Georgia.    Dec.  9,  1904.) 

APPEAL— REM  AN  D—PBOCEDUBE   BELOW— TAXA- 
TION OP  COSTS— AFPI  DAVIT  OF  ILLBOALITT. 

1.  Where  the  judgment  of  a  trial  court  has 
been  affirmed  by  the  Supreme  Court,  with  di- 
rection to  amend  such  judgment  in  a  designated 
way,  and  that  the  costs  incident  to  the  writ  of 
error  be  taxed  against  the  prevailing  party  in 
the  court  below,  an  order  formally  maKing  the 
judgment  of  the  Supreme  0>urt  the  judgment 
of  the  trial  court  is  not  an  indispensable  pre- 
requisite to  the  amendment  by  the  latter  court 
of  its  judgment  in  accordance  with  the  direction 
in  the  judgment  of  affirmance.  Knox  v.  State, 
39  S.  S.  aSO,  113  Ga.  929,  Brown  v.  Wilson, 
69  Ga.  604,  606. 

2.  The  amended  judgment  of  the  trial  court 
was  not  the  place  in  which  to  tax  the  costs  of 
the  writ  of  error  in  accordance  with  the  direc- 
tion of  the  Supreme  Court. 

3.  There  was  no  error  in  dismissing  the  affi- 
davit of  illegality. 

(Syllabus  by  the  Court) 

Error  from  Superior  (>>urt,  Cherokee 
County ;  Geo.  F.  Crober,  Judge. 

Action  by  W.  D.  Hill,  for  the  use  of,  etc., 
against  T.  J.  Rusk  and  others.  Judgment  for 
plaintiff.    Defendants  bring  error.    Affirmed. 

J.  P.  Brooke  and  H.  B.  Moss,  for  plaintiffs 
In  error.  J.  Z,  Foster,  for  defendant  in  er- 
ror. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concor. 


(121  Oa.  f7») 

RUSK  ▼.  HILXi,  Ordinary. 
(Supreme  Court  of  Georgia.    Dec.  9,  1904.) 

ECEOUTION— LEVY- PROPKBTY     SUBJEOT. 

1.  The  reversion  in  lands  which  have  been  aih 
signed  as  dower  is  subject  to  levy  and  sale  at 
the  instance  of  creditors  of  the  husband's  estate. 

(Syllabus  by  the  Court.) 

Error  from  Superior  CSourt,  Cherokee 
Comity;  Geo.  F.  Gober,  Judge. 


Action  by  W.  D.  Hill,  ordinary,  for  use, 
etc,  against  Margaret  Rusk.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

J.  P.  Brooke  and  H.  B.  Moss,  for  plaintiff 
in  error.    J.  Z.  Foster,  for  defendant  in  error. 

COBB,  J.  The  only  question  involved  in 
this  case  is  whether  the  reversionary  interest 
of  the  estate  of  a  decedent  in  land  which  has 
been  assigned  to  his  widow  as  dower  can  be 
seized  on  execution  issued  in  favor  of  a  cred- 
itor of  the  estate.  There  is  in  this  state  no 
general  statute  prescribing  definitely  f^hat 
property  of  a  debtor  is  subject  to  levy  and 
sale;  our  statute  providing  simply  that  ex- 
ecutions may  be  levied  on  "all  the  estate, 
real  and  personal,  of  the  defendant,  subject 
to  levy  and  sale."  Civ.  (3ode  1895,  |  5413. 
Authority  in  this  state  to  levy  upon  *'lands 
and  tenements'*  is  derived  from  the  statute 
6  Geo.  II,  which  became  incorporated  into 
our  law  by  our  adopting  statute  of  1784. 
Pitts  V.  McWhorter,  3  Ga.  10,  11.  Hence 
common-law  executions  in  this  state  usually 
order  the  levying  officer  to  seize  enough  of 
the  ''goods  and  chattels,  lands  and  tene- 
ments," of  the  debtor  to  make  the  sum  due. 
A  vested  remainder,  subject  to  be  divested 
upon  the  happening  of  a  given  contingency, 
can  be  seized  on  execution  against  the  re- 
mainderman before  the  death  of  the  life  ten- 
ant Lufburrow  v.  Koch,  75  Ga.  448;  Shlpp 
V.  Gibbs,  88  Ga.  184, 14  S.  B.  196.  In  Wilkin- 
son V.  Chew,  54  Ga.  602,  604,  it  was  said 
that:  "Upon  principle  as  well  as  authority 
subjection  to  levy  and  sale  should  rest  on 
two  questions  only:  Is  there  a  vested  inter- 
est, and  is  it  so  definite  as  to  be  susceptible 
of  description  in  terms  of  legal  certainty?'* 
Accordingly,  it  was  held  in  that  case  that  the 
interest  of  an  heir  in  the  reversion  of  land 
devised  to  a  tenant  for  life,  as  well  as  a  vest- 
ed interest  in  remainder,  was  subject  to  levy 
and  sale.  And  in  Pitts  v.  Hendrix,  6  Ga. 
454,  it  was  said  that  "every  legal  interest  in 
real  and  personal  property''  can  be  seized  on 
execution.  It  is  therefore  settled  in  this 
state  that  neither  possession  nor  the  right  to 
immediate  possession  is  necessary  to  render 
the  interest  of  a  debtor  in  land  subject  to 
levy  and  sale.  "Dower  is  the  right  of  a 
wife  to  an  estate  for  life  in  one-third  of  the 
lands'*  of  her  deceased  husband.  Civ.  Code 
1895,  ft  4687.  The  estate  in  dower  is  there- 
fore simply  a  life  estate,  and  subject  to  be 
dealt  with  as  any  other  life  estate.  The  in- 
terest of  the  life  tenant  or  dowress  is  subject 
to  levy  and  sale  at  the  instance  of  her  cred- 
itors. Pitts  V.  Hendrix,  6  Ga.  452.  There  is 
no  statute  in  this  state  expressly  providing 
that  the  reversion  in  dower  lands  is  subject 
to  levy  and  sale,  though  laws  have  been  pass- 
ed recognizing  that  it  was  as  an  asset  in  the 
hands  of  a  legal  representative  for  the  pay- 
ment of  debts.  See  Civ.  Code  1895,  U  3513, 
8514.  Nor  has  the  question  ever  been  di- 
rectly decided  by  this  court  The  nearest  ap- 
proach to  it  was  in  Parler  v.  Johnson,  81  Ga. 
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25i,  7  S.  B.  317,  where  It  was  held:  'Though 
the  right  of  a  widow  to  her  dower  in  land 
seized  ss  the  property  of  her  deceased  hus- 
band be  not  reserved  in  the  levy,  it  may  be 
reserved  in  the  sale  and  in  the  sheriff's  deed* 
and  the  conveyance  will  be  effective  as  to  the 
reversion."  If  the  whole  land  may  be  seized, 
and  a  deed  made  which  will  be  "effective  as 
to  the  reversion,"  the  same  result  can  be  ac- 
complished by  seizing  simply  the  reversion 
in  the  first  instance.  Clearly,  on  principle 
and  authority,  this  can  be  done.  In  Massa- 
chusetts it  has  been  expressly  decided  that  it 
can.  Peabody  v.  Minot,  24  Pick.  329.  The 
reversion  in  lands  out  of  which  dower  has 
been  assigned  does  not  differ  in  nature  from 
any  other  reversion,  and  the  same  reasons 
which  would  anthorize  a  sale  of  the  reversion 
in  lands  devised  to  another  for  life  would 
also  authorize  the  seizure  and  sale  of  the  re- 
version in  lands  set  apart  as  dower.  It  is 
true  that  in  Jolly  v.  Lofton,  61  Ga.  164,  and 
cases  which  followed  it,  it  was  held  that  the 
reversion  in  lands  set  apart  as  a  homestead 
was  not  subject  to  levy  and  sale  during  the 
existence  of  the  homestead  estate.  Those  de- 
cisions were  based  upon  the  language  of  the 
homestead  law,  providing  that  no  execution 
or  judgment  should  ever  be  enforced  against 
the  homestead  property;  and  this  language 
was  held  to  be  broad  enough  to  include  the 
reversionary  Interest  Clearly,  therefore, 
these  decisions  are  not  controlling  here. 
There  was  no  error  in  directing  a  verdict  for 
the  plaintiff  in  execution. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 

(121  Gki.  476) 

BRANTLEY  v.  TAYLOR. 

(Supreme  (3ourt  of  Gteorgia.    Dec  12,  1904.) 

APPEAI/— BXVISW—WAIVEB  OF  BSBOBS— NBW 

TBIAL. 

1.  Assignments  of  error  not  referred  to  in  the 
brief  of  the  plaintiff  in  error  will  be  considered 
as  abandoned. 

2.  The  Supreme  Court  will  not  disturb  the 
first  grant  of  a  new  trial  upon  certiorari  from 
a  city  court,  when  the  verdict  was  not  demand- 
ed by  the  evidence.  Walker  v.  Hughes,  48  8. 
B.  8&7,  120  Ga.  1079. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Laurens  Coun- 
ty;   H.  G.  Lewis,  Judge. 

Action  between  C.  W.  Brantley  and  W.  I. 
Taylor.  From  the  Judgment,  Brantley  brings 
error.    Affirmed. 

F.  G.  Corker  and  Akerman  &  Akerman,  for 
plaintiff  in  error.  Griner  &  Baldwin  and 
Peyton  L.  Wade,  for  defendant  in  error. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

f  1.  See  Appeal  and  Error,  vol.  S,  Cent  Dig.  9  4266. 


I  021  Qa.  412) 

I  STANDARD  OIL  00.  r.  SWANSON. 

(Supreme  Court  of  Georgia.    Dec.  10,  1904.) 

HAWKBBS    AND    PBDDIASB  —  LICENSB8  —  WHEN 
BBQUIBED— OIL   IN    BUUC. 

1.  Paragraph  8  of  section  2  of  the  general  tax 
act  of  1902  (Acts  1902,  p.  21),  imposing  a  spe- 
cial tax  upon  traveling  venders  '\>f  patent  or 
proprietary  medicines,  special  nostroms.  Jewelry, 
paper,  soap,  or  other  merdiandise,'*  does  not 
embrace  venders  of  merchandise  not  ejusdem 
generis  widi  the  artides  expressly  enumerated. 

2.  Oil  handled  in  bulk  and  sold  in  quantity 
is  not  ejusdem  s[eneris  with  the  articles  express- 
ly enumerated  m  the  above-mentioned  statute, 
and  that  statute  does  not  embrace  traveling  ven- 
ders of  such  oil. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Gk>rdon  Coun- 
ty; A.  W.  Fite,  Judge. 

Action  by  the  Standard  Oil  Company 
against  S.  B.  Swanson.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Reversed. 

King,  Spalding  &  Little,  for  plaintiff  in 
error.  Sam.  P.  Maddox,  Sol.  Gen.,  for  de- 
fendant in  error. 

SIMMONS,  C.  J.  Suit  was  brought  by  the 
Standard  Oil  Company  against  S.  E.  Swan- 
eon  for  the  recovery  of  about  $50  alleged  to 
have  been  Illegally  collected  by  him  as  tax 
collector  of  Gordon  county.  From  the  plead- 
ings and  the  evidence  it  appeared  that  the 
plaintiff  was  a  corporation  duly  organized 
under  the  laws  of  the  state  of  Ohio  and  doing 
business  in  Georgia;  that  it  was  engaged  in 
the  manufacture  and  sale  of  oils  and  oil 
products;  and  that  in  pursuance  of  this  busi- 
ness it  had  an  agent,  a  storage  warehouse, 
and  a  place  of  doing  business  in  WUtfleld 
coimty.  Oil  received  in  tank  cars  was  pmnp- 
ed  into  the  plaintifTs  storage  tanks  in  Whit- 
field county,  and  taken  from  these  tanks 
into  a  tank  wagon.  This  Wagon  was  driven 
through  the  county  of  Gordon,  as  well  as 
Whitfield,  and  the  oil  delivered  to  merchants. 
In  some  instances  orders  are  previously  sent 
in;  in  others  not  Upon  the  arrival  of  the 
wagon  at  a  store,  such  quantities  of  oil  were 
sold,  delivered,  and  paid  for  as  the  merchant 
might  desire.  The  defendant  as  tax  collect- 
or of  Gordon  county,  issued  against  plaintiff 
an  execution  for  taxes  under  paragraph  8  of 
section  2  of  the  general  tax  act  of  1902  (Acts 
1902,  p.  21).  Under  protest,  and  in  order  to 
prevent  the  sale  of  certain  of  its  property 
levied  upon  under  this  execution  by  the  sher> 
iff  of  the  county  of  Whitfield,  the  plaintiff 
paid  the  amount  of  the  execution.  For  the 
recovery  of  the  amount  so  paid  the  present 
suit  was  brought  On  the  trial  it  was  admit- 
ted that  the  plaintiff  had  paid  its  ad  valorem 
tax  on  its  plant  and  property  in  the  coimty  of 
Whitfield,  and  that  no  special  tax  or  peddler's 
tax  or  other  license  had  been  demanded  of  tt 
in  that  county.  The  case  was  submitted  to 
the  Judge  without  the  intervention  of  a  Jury, 
and  he  found  for  the  defendant,  holding  that 
the  plaintiff  was  subject  to  the  tax  imposed. 
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and  that  the  execution  was  legal.    To  tfaia 
Judgment  plaintiff  excepted. 

Oonnael  expressly  refrained  in  the  present 
case  from  raising  any  question  as  to  whether 
the  collection  of  this  tax  would  be  an  unlaw- 
ful Interference  with  interstate  commerce,  or 
as  to  whether  the  execution  should  have  been 
issued  against  plaintiff  or  against  its  agent 
in  charge  of  its  wagon.  The  sole  question  is 
whether  such  a  business  as  is  shown  by  the 
record  to  have  been  carried  on  by  plaintiff  in 
the  county  of  (Gordon  was  taxable  under  the 
above-cited  provisions  of  the  act  of  1902.  The 
tax  was  imposed  under  the  following  provi- 
sion of  that  act:  **That  in  addition  to  the  ad 
valorem  tax  on  real  estate  and  personal  prop- 
erty as  required  by  the  Constitution  and  pro- 
vided for  in  the  prcccling  section,  the  follow- 
ing specific  taxes  shall  be  levied  and  collect- 
ed for  each  of  said  fiscal  years:  •  *  •  ni>- 
on  every  traveling  vender  of  patent  or  pro- 
prietary medicines,  special  nostrums,  Jewelry, 
paper,  soap  or  other  merchandise,  fifty  dol- 
lars in  each  county  where  they  may  offer  such 
articles  for  sale."  Whether  plaintiff's  agent 
was,  under  Pol.  Code  1895,  ft  1640  et  seq.,  sub- 
ject to  tax  as  a  peddler  or  itinerant  trader, 
is  not  involved  in  this  case.  The  tax  collect- 
ed from  plaintiff  was  imposed  under  the  act 
of  1902,  and  the  question  now  presented  is 
whether  the  tax  was  authorized  by  that  act 
'^Statutes  which  'impose  restrictions  upon 
trade  or  common  occupations,  and  which  levy 
an  excise  or  tax  upon  them,  must  be  con- 
strued strictly."  "Statutes  levying  duties  or 
taxes  upon  subjects  or  citizens  are  to  be  con- 
strued most  strongly  against  the  government, 
and  in  favor  of  their  snbjects  or  citizens,  and 
their  provisions  are  not  to  be  extended,  by 
implication,  beyond  the  clear  import  of  the 
language  used."  "Revenue  laws  are  neither 
remedial  statutes  nor  laws  founded  upon  any 
permanent  public  policy,  and  are  not,  there- 
fore, to  be  liberally  construed;  and  hence, 
whenever  there  is  a  Just  doubt,  that  doubt 
should  absolve  the  taxpayer  from  his  bur- 
den." Mayor,  etc.,  Savannah  v.  Hartrldge,  8 
Ga.  23.  "We  will  hold  that  the  Legislature 
intended  nothing  beyond  what  their  language 
in  its  fair  and  usual  meaning  will  indicate; 
and,  if  the  terms  of  their  enactment  have  not 
embraced  the  object  contended  for,  the  power 
is  with  them,  by  additional  act  or  acts  to 
extend  them."  Id.  Whether  the  business 
carried  on  by  plaintiff  can  properly  be  classed 
as  that  of  a  "traveling  vender,"  as  used  in 
the  act  of  1902,  we  need  not  now  decide;  for, 
conceding  that  plaintiff  is  a  traveling  vender, 
we  think  that  it  is  not  within  the  classes  of 
such  venders  taxed  by  the  act  We  think 
that  the  words  "other  merchandise"  in  the 
act  must  be  construed  to  mean  other  mer- 
chandise ejusdem  generis  with  the  articles 
expressly  named.  "Where  a  statute  or  other 
document  enumerates  several  classes  of  per- 
sons or  things,  and  immediately  following, 
and  classed  with  such  enumeration,  the  clause 
embiaces  'other'  persons  or  things,  the  word 


'other*  will  generally  be  read  as  'other  sudi 
like,'  80  that  persons  or  things  therein  com- 
prised may  be  read  as  ejusdem  generis  witli, 
and  not  of  a  quality  superior  to  or  different 
from,  those  specifically  enumerated."  21  Am. 
&  Bng.  Enc.  Law  (2d  Ed.)  1012,  and  cit  This 
rule  is  well  established  in  this  state.  See 
Sanders  v.  State,  86  Ga.  717,  12  S.  E.  1058, 
in  which  the  rule  is  thus  quoted,  from  End- 
lich,  Int  Statutes:  "The  general  word  which 
follows  particular  and  specific  words  of  the 
same  nature  as  itself  takes  its  meaning  from 
them,  and  is  presumed  to  be  restricted  to  the 
same  genus  as  those  words;  or,  in  other 
words,  as  comprehending  only  things  of  the 
same  kind  as  those  designated  by  them;  un- 
less, of  course,  there  be  something  to  show 
tliat  a  wider  sense  was  intended."  This  rule 
is  not  inflexible,  but  it  is  clearly  applicable  to 
the  present  case,  where  not  only  is  there  noth- 
ing "to  show  that  a  wider  sense  was  intend- 
ed," but  the  statute  is  one  which  must  be 
strictly  construed,  and  the  terms  of  which 
cannot  be  extended  by  implication.  The  stat- 
ute then  provides  for  a  tax  upon  traveling 
venders  of  "patent  or  proprietary  medicines, 
special  nostrums.  Jewelry,  paper,  soap,"  and 
other  like  merchandise.  The  plaintiff  han- 
dled oil  in  bulk,  and  sold  it  to  merchants  in 
quantity.  Such  oil  was  surely  not  ejusdem 
generis  with  any  of  the  articles  specially 
enumerated  in  the  statute.  The  statute  ex- 
pressly mentions  only  such  small  articles  as 
are  usually  or  frequently  carried  by  peddlers, 
hawkers,  and  "street  fakirs."  Possibly  small 
packages  of  standard  merchandise  would  be 
of  the  same  general  class  with  the  articles 
expressly  enumerated,  but  we  are  clear  that 
oil,  or  other  standard  merchandise,  handled 
and  sold  in  bulk,  would  not  be.  The  statute 
therefore  does  not  impose  any  tax  upon  one 
carrying  on  a  business  such  as  the  record 
shows  was  conducted  by  the  plaintiff  in  er- 
ror, and  the  execution  based  upon  this  stat- 
ute was  not  authorized  by  law.  The  money 
collected  from  plaintiff  In  error  under  and  by 
virtue  of  this  execution  was  illegally  exacted. 
The  money  having  been  paid  under  duress, 
the  plaintiff  had  a  right  tp  recover  the 
amount  so  paid,  and  the  court  erred  In  find- 
ing for  the  defendant 

Judgment  reversed.    All  the  Justices  con- 
cur. 


cm  Ga.  487) 

OaBURN  V.  DUBLIN  WAGON  ft  MAOillNB 

CO. 

(Supreme  Gourt  of  Georgia.    Dec.  10,  1904.) 

NONSUIT— EVIDENCE— INJURY    TO    EICPLOT^. 

1.  The  plaintiff  proved  his  case  exactly  as  laid 
in  the  petition,  ana  it  was  error  to  sustain  a  mo- 
tion to  nonsuit 

(Syllabus  by  the  Court.) 

Error  from  City  CX>urt  of  Dublin;  J.  8. 
Adams,  Judge. 

Y 1.  See  Trial,  toL  46,  Cent  Dig.  §  S60. 
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Action  by  L.  B.  Ogbarn  against  the  Dub- 
lin Wagon  &  Machine  Ck>mpany.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Reversed. 

K.  J.  Hawkins,  for  plaintifr  in  error.  Geo. 
W.  Williams,  for  defendant  In  error. 

LAMAR,  J.  The  petitioner  proved  his 
case  exactly  as  laid,  and  it  was  therefore 
error  to  sustain  the  motion  to  nonsuit.  The 
question  as  to  whether  the  injury  was  oc- 
casioned by  a  fellow  servant  or  by  the  act 
of  a  vice  principal,  or  whether  the  vice  prin- 
cipal at  the  time  was  so  acting  as  to  con- 
stitute himself  a  fellow  servant  of  the  plaln- 
tiil,  was  not  argued,  nor  can  we  know  that 
the  court  below  passed  upon  this  question. 
All  of  the  facts  proved  were  stated  in  the 
petition.  If  they  were  such  as  to  constitute 
a  defense,  advantage  should  have  been  tak- 
en thereof  in  the  first  Instance  by  demurrer, 
or  afterwards  by  motion  to  dismiss,  and  not 
by  motion  to  nonsuit.  The  evidence  disclos- 
ed no  new  fact  It  did  not  make  a  case 
where  the  plaintiff  first  proved  and  then  dis- 
proved his  right  to  recover.  Evans  v.  Joseph- 
ine Mills,  119  Ga.  448  (1,  2),  46  S.  B.  074. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(Ifl.  Gfu  466) 

CENTRAL  OF   GEORGIA  RT.  00.  t.  Mc- 

WHORTER. 

(Supreme  Court  of  Georgia.    Dec  12,  1904.) 

BAILBOADS— KIIXINO    STOCK— BVIDENCB  —  PBE- 

SUHPTIONS. 

1.  According  to  the  testimony  of  the  com- 
pany's engineer,  the  horse  for  the  killing  of 
which  the  plaintiff  sought  to  recover  damages 
suddenly  ran  upon  the  track,  about  20  yards 
ahead  of  his  engine,  and  then  down  the  center 
of  the  track  to  the  point  where  it  was  killed; 
and  be  used  every  effort  to  avoid  injury  to  the 
horse,  and  could  not  sooner  have  discovered  its 
presence  on  or  near  the  track  because  of  a 
curve  in  the  roadbed,  a  high  embankment,  and 
some  bushes.  The  testimony  offered  by  the 
plaintiff  tended  to  show  that,  notwithstanding 
the  curve,  the  embankment,  and  the  bushes,  the 
horse  might  have  been  seen  at  least  144  vards 
from  the  point  where  the  animal  was  killed; 
that  the  horse  had  walked  some  200  yards  along 
the  track  in  the  direction  of  the  approaching 
train,  and  had  then  turned  and  fled  from  it  a 
distance  of  20  yards^  never  leaving  the  track 
at  all,  so  that  the  animal  could  not,  as  testified 
by  the  engineer,  have  suddenly  run  in  front  of 
the  engine  from  a  point  adjacent  to  the  roadbed. 
In  view  of  this  conflict  in  the  evidence,  and  of 
the  fact  that  the  defendant  did  not  undertake 
to  show  that  the  injury  to  the  animal  could  not 
have  been  prevented,  even  though  it  had  been 
seen  on  the  track  144  yards  distant  from  the 
engine  and  all  precautionary  measures  had  been 
promptly  taken,  the  verdict  in  favor  of  the 
plaintiff  was  warranted,  the  presumption  of  law 
being  that  the  company  was  guilty  of  negligence. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Walker  Coun- 
ty;   W.  M  Henry,  Judge. 

Action  by  W.  C.  McWhorter  against  the 
Central  of  Georgia  Railway  Company.     Judg- 


ment for  plaintiff.    Defendant  brings  error. 
Affirmed. 

J.  Branham  and  F.  W.  Copeland,  for  plain- 
tiff In  error.  Bale  ft  Shaw,  for  defendant 
In  error. 

EVANS,  J.  Judgment  afltened.  All  the 
Justices  concur. 


(121  Go.  4tL) 
LONGMORE  v.  STEGALU 
(Supreme  (3ourt  of  (j^rgia.     Dec.  10,  1904.) 

APPEAL— REVIEW— ^BBFUSAL  OF  NEW  TBIAI*. 

1.  The  evidence  for  the  claimant  was  to  the 
eifect  that  the  land  levied  on  had  been  purchased 
and  paid  for  by  her  with  her  own  funds.  The 
evidence  for  the  plaintiff  in  fi.  fa.  tended  to 
show  that  the  defendant  had  a  bond  for  titles 
to  the  land;  that  plaintifiTs  money  was  ad- 
vanced on  the  faith  thereof,  and  used  partly 
in  paying  the  purchase  money  and  partly  in 
making  improvements  thereon ;  that  other  pay- 
ments were  made  out  of  the  defendant's  salary; 
that  he  was  insolvent;  and  that  having  the 
deed  made  to  his  wife  was  a  voluntary  convey- 
ance by  an  insolvent.  The  evidence  being  con- 
flicting, and  sufficient  to  sustain  a  verdict  find- 
ing the  land  subject,  and  the  verdict  having 
been  approved  by  the  trial  judge,  this  court 
will  not  interfere  with  his  refusal  to  grant  a 
new  trial. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bartow  Coun- 
ty;   A.  W.  Flte,  Judga 

Action  by  J.  P.  Stegall  against  B.  U.  Long- 
more.  Judgment  for  plaintiff,  and  Ellen 
liongmore,  on  levy  of  an  attachment,  filed 
a  claim'.  From  Judgment  against  plaintiff, 
she  brings  error.    Afllrmed. 

Stegall  ^  obtained  Judgment  against  A. 
Longmore  on  an  attachment  It  was  levied 
on  a  lot  of  land  in  Emerson,  Ga.  Mrs.  Ellen 
Longmore,  the  wife  of  the  defendant,  filed  a 
claim.  It  appeared  that  the  debt  of  Stegall 
arose  in  1888,  at  a  time  when  A.  Longmore 
had  a  bond  for  titles  to  the  land  in  contro- 
versy; and,  according  to  the  testimony  for 
the  plaintiff,  the  money  had  been  advanced 
by  him  in  order  to  enable  the  defendant  to 
make  Improvements  on  the  lot  It  also  ap- 
peared that  when  the  defendant  came  to 
Emerson,  shortly  before  the  loan,  he  stated 
that  he  had  recently  failed  in  business,  and 
there  was  also  evidence  sufficient  to  warrant 
the  finding  that  he  was  insolvent  The  tes- 
timony for  the  claimant  tended  to  show  that 
she  was  a  nonresident;  that  when  her  hus- 
band came  to  Emerson  it  was  understood 
that  he  was  to  contract  for  her  for  a  lot; 
that  he  negotiated  the  purchase  of  the  land 
In  controversy;  that  the  bond  for  titles,  as 
originally  drawn,  was  in  the  name  of  Mrs. 
Longmore,  but,  because  she  was  absent  and 
could  not  sign  the  purchase-money  note,  he 
himself  signed  the  note,  and  took  the  bond 
In  his  name.  The  evidence  was  directly  con- 
flicting as  to  who  paid  for  the  land.  The 
evidence  for  the  claimant  was  to  the  effect 
that  she  had  done  so  with  her  own  money, 
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and  tlwt  therefore,  and  in  execution  of  tba 
oriffinal  nnderstandini^,  the  deed  was  mad« 
to  her  when  the  purchase  price  was  finally 
paid.  On  the  contrary,  the  evidence  for  the 
platntifg  tended  to  establish  that  part  of  his 
advance  and  part  of  Lonsmore's  salary  went 
to  pay  the  purchase  price.  There  was  some 
evidence  as  to  statements  by  Longmore  in- 
dicating an  intent  to  hinder  creditors. 

T.  C.  Mllner  and  Jno.  H.  Wikle,  for  plaln> 
tiff  in  error.  Thos.  W.  Biilner  &  Sons,  for 
defendant  in  error. 

LAMAR,  J.  (after  stating  the  foregoing 
facts).  From  the  statement  of  facts  it  will 
be  seen  that  the  case,  in  its  last,  analysis, 
invQlved  the  question  as  to  whether  having 
the  deed  made  to  the  wife  was  a  gift  by  an 
insolvent,  leaving  the  land  subject  to  his 
debts.  The  evidence  in  her  favor  was  very 
strong  and  circumstantial,  and  would  have 
sustained  a  verdict  in  her  favor.  That  for 
the  plaintiff  in  fl.  fa.,  however,  was  in  direct 
conflict  with  that  for  the  claimant,  and  suf- 
ficient to  sustain  a  verdict  finding  the  land 
subject  There  is  no  error  of  law  assigned. 
The  verdict  has  heed  approved  by  the  trial 
Judge,  and  this  court  will  not  interfere  with 
his  Judgment  in  refusing  to  grant  a  new  trial. 

Judgment  afilrmed.  All  the  Justices  con- 
curring. 


(in  Qa.  416) 

BALDWIN  V.  WEBB. 
(Suprame  Ck>urt  of  Georgia.    Dec  10,  1904.) 

ACTION  FOB  BO ABD— EVIDENCE. 

1.  In  a  suit  bv  the  keeper  of  a  boarding  house 
foi'  board  and  lodging  of  defendant  and  others, 
where  the  defendant  claims  that  the  entertain- 
ment was,  by  agreement,  to  be  furnished  free  of 
charge,  a  verdict  for  the  plaintiff  is  not  author- 
ised unless  the  evidence  shows  that  the  defend- 
ant contracted  to  pay  at  an  agreed  price,  or 
that  the  entertainment  furnished  was  reasonably 
worth  the  amount  found  therefor,  or  that  such 
amount  was  in  accordance  with  the  usnal  and 
customary  rates  charged  bv  plaintiff. 

2.  Where  there  is  no  evidence  from  which  the 
Jnry  can  determine  the  amount  for  which  they 
should  find,  a  verdict  for  any  amount  is  un- 
authorized. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Catoosa  Coun- 
ty; A.  W.  Fite,  Judge. 

Action  by  J.  A.  Webb  against  T.  A.  Bald- 
win. Judgment  for  plaintiff,  and  d^endant 
brings  error.     Reversed. 

Payne  &  Payne,  for  plaintiff  in  error.  W. 
B.  Mann,  for  defendant  in  error. 

SIMMONS,  C.  J.  Suit  upon  an  account 
for  $74.65  was  brought  by  Webb  against 
Baldwin.  On  appeal  from  a  Justice's  court, 
the  case  was  tried  in  the  superior  court. 
From  the  evidence  it  appeared  that  Webb 
rented  and  kept  a  boarding  house  or  hotel 
at  Catoosa  Springs.  Baldwin  purchased  the 
property,  and  went  there  with  his  wife  and 
several  servants  and  employes  for  the  pur- 


pose of  Improving  the  condition  of  the  prop- 
erty before  he  took  charge  of  it.  In  the 
meantime  Webb  continued  to  run  the  place, 
and  furnished  board  and  lodging  to  Bald- 
win and  the  others  of  his  party.  Webb  paid 
Baldwin  no  rent  for  the  property.  During 
this  same  period  Webb  received  and  enter- 
tained other  boarders,  collected  from  them 
the  price  of  their  entertainment,  and  retain- 
ed all  that  he  thus  made  out  of  his  business. 
About  six  weeks  after  Baldwin  purchased 
the  property,  Webb  moved  away,  and  Bald- 
win took  possession.  Some  ten  days  there- 
after Baldwin  and  Webb  had  a  settlement 
by  which  the  former  paid  the  latter  for  cer- 
tain articles  left  on  the  place,  Webb  giving 
his  receipt  for  such  payment.  This  receipt 
was  dated  June  19,  1903.  On  July  17,  1903, 
plaintiff  wrote  defendant  a  letter  in  which 
he  inclosed  an  account  for  $16.85.  In  his 
letter,  and  at  the  foot  of  the  account,  he 
stated  that  he  made  no  charge  for  the  board 
and  lodging  of  defendant  and  Mrs.  Baldwin. 
The  letter  also  contained  an  unequivocal 
statement  that  the  account  was  correct.  On 
the  accoimt  plaintiff  also  wrote  the  state- 
ment that  he  "guessed"  the  board  of  one 
Capt.  Rockyback  was  to  be  charged  to  de- 
fendant. On  the  trial,  and  in  bringing  the 
suit,  plaintiff  claimed  that  defendant  owed 
him  on  account  $74.65.  No  indebtedness 
was  incurred  between  the  time  of  the  ren- 
dition of  the  first  account  and  the  time  of 
bringing  suit  upon  the  larger  account.  The 
account  sued  on  contained  all  of  the  items 
embraced  in  the  account  rendered  in  July, 
but  the  prices  were  in  several  instances 
raised.  The  account  sued  on  also  contained 
a  number  of  items  not  embraced  at  all  in  the 
earlier  account,  including  a  claim  for  the 
price  of  the  board  and  lodging  of  Col.  and 
Mrs.  Baldwin.  So  much  of  the  evidence  is 
undisputed.  The  plaintiff  testified  that  the 
account  sued  upon  was  correct  and  unpaid, 
that  Col.  Baldwin  had  promised  orally  to 
pay  board  for  himself,  his  wife,  and  the 
members  of  his  party,  and  that  the  settie- 
ment  had  in  June  was  not  to  cover  all  ac- 
counts, but  only  those  enumerated.  The  re- 
ceipt then  given  by  him  recited  that  it 
was  '*iTL  full  of  all  accounts,"  but  he  testi- 
fied that  this  statement  had  been  inserted  in 
it  after  he  had  signed  it,  and  without  his 
knowledge  or  consent  As  to  why  he  had 
in  July  rendered  an  account  for  an  amount 
so  much  smaller  than  that  which  he  subse- 
quentiy  claimed  to  be  due  him,  plaintiff  at- 
tempted no  explanation.  The  defendant  tes- 
tified that  he  and  plaintiff  had  entered  into 
an  oral  agreement  whereby  plaintiff  was  to 
be  allowed  to  keep  and  run  the  boarding 
house  free  of  rent  until  defendant  took 
charge  of  the  place,  in  consideration  for 
which  plaintiff  undertook  to  furnish  defend'- 
ant  and  his  party  with  board  and  lodging 
without  charge.  Defendant  also  testified 
that  Capt.  Rockyback  and  one  or  two  others 
whose  board  was  included  in  the  plaintiff's 
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account  were  not  members  of  tibe  iMtrty  in- 
duAed  In  this  agreement,  and  that  defend- 
ant was  In  no  way  responsible  for  tbeir 
debts,  and  did  not  promise  to  pay  for  tbelr 
entertainment  Defendant  also  testified  that 
the  receipt  of  July  17th  was  signed  by  plain- 
tifT  Just  as  it  appeared  on  the  trial,  and  was 
in  full  of  all  accounts  and  claims  existing 
at  tlfe  time  of  its  execution.  Defendant  ad- 
mitted two  or  three  of  the  smaller  Items  of 
the  account,  and  one  of  them  appeared, 
without  dispute,  to  have  arisen  after  the 
date  of  the  June  receipt  In  payment  of  this 
item  defendant  sent  plalntiiT  a  check  for  $2, 
but  plaintliT  testified  that  he  had  never  re- 
ceived the  check.  The  jury  returned  a  ver^ 
diet  in  favor  of  the  plaintiff  for  $66.40,  prin- 
cipal, besides  interest  and  costs.  The  de- 
fendant moved  for  a  new  trial.  The  mo- 
tion was  overruled,  and  he  excepted. 

Assuming,  as  we  must  for  the  purposes  of 
this  case,  that  the  evidence  of  the  plaintiff 
was  true,  we  still  think  that  the  verdict  re- 
turned by  the  Jury  was  without  sufficient 
evidence  to  support  it  There  was  evidence 
to  show  that  the  defendant  had  agreed  to 
pay  for  the  board  and  lodging  furnished  him- 
self and  his  party,  but  none  that  any  rate 
was  agreed  upon.  There  was  no  express 
agreement  to  pay  at  a  specified  rate,  nor 
was  there  any  agreed  standard  by  which  any 
definite  rate  could  be  ascertained.  It  can- 
not be  said  that  the  verdict  was  authorized 
on  the  idea  that  one  who  becomes  a  guest 
at  an  Inn  renders  himself  liable  for  his  en- 
tertainment at  the  usual  and  customary 
rate  of  charges  made  by  the  innkeeper,  for 
in  the  present  case,  even  treating  plaintiff 
as  the  keeper  of  an  inn,  there  was  no  evi- 
dence as  to  what  were  the  usual  and  cus- 
tomary rates  charged  by  the  plaintiff  for  the 
entertainment  of  guests.  Nor  was  there 
any  evidence  as  to  what  the  entertainment 
furnished  defendant  and  his  party  was  rea- 
sonably wortb.  Thus  there  was  nothing 
from  which  the  jury  could  determine  the 
amount  for  which  they  should  find  for  the 
plaintiff.  In  the  absence  of  all  evidence  as 
to  the  amount  for  which  defendant  was  lia- 
ble on  the  items  for  board  and  lodging,  the 
Jury  was  not  authorized  to  find  at  all  for 
the  plaintiff  on  those  items  of  the  account 
There  were  other  items  as  to  which  there 
was  evidence  of  the  propriety  of  the  amount 
charged,  but  the  verdict  was  so  large  as 
necessarily  to  have  been  based  in  great  part 
upon  the  items  for  board  and  lodging  for 
which,  as  we  have  Just  shown,  there  could 
be  no  lawful  findinf^  for  the  plaintiff.  We 
do  not  mean  to  intimate  that  the  Jury  ought 
to  have  found  for  the  plaintiff  at  all  upon 
the  disputed  Items  of  the  account,  for.  In 
view  of  the  evidence  presented  in  the  rec- 
ord, we  cannot  understand  how  any  impar- 
tial Jury  '^ould  have  determined  the  case 
against  the  defendant  The  plaintiff  is 
nlaiming,  under  an  express  contract  which 
be  testified  was  made  In  May,  an  Item  which 


In  July  he  had  "guessed**  was  chargeable  to 
defendant  He  has  increased  the  amount  ai 
items  which  he  had  formerly  stated  to  be 
correct  He  is  suing  for  numerous  items 
which  were  not  included  in  the  statement  of 
account  for  the  correctness  of  which  he  had 
so  unequivocally  vouched.  His  claim  has 
grown  nearly  fivefold,  and  yet  he  offers  no 
explanation  whatever.  His  testimony  doei 
not  seek  to  excuse  the  Increase  In  his  claims, 
and  the  recM^  leaves  a  strong  impression 
that  the  truth  in  this  regard  Is  probably 
inconsistent  with  the  Justice  of  plaintiff's 
claim.  However  that  may  be,  we  are  clear 
that  the  evidence  did  not  authorize  a  verdict 
for  the  amount  found  by  the  Jury,  and  that 
the  court  below  erred  in  not  granting  a  new 
trial. 

Judgment  reversed.    All  the  Jwtleee  oon- 
cor. 


cm  Gil  Hi) 
WEST  V.  STATB. 

(Supreme  Court  of  Georgia.    Dee.  9,  1904.) 

HOKIOIDB— INSTBUOnONS. 

1.  Under  no  theory  of  the  case  would  a  diarge 
apon  the  subject  of  manslaughter,  either  volun- 
tary or  involuntary,  have  been  applicable.  l%e 
verdict  was  amply  warranted  by  the  evidence, 
and  it  was  not  error  to  overrule  Uie  motion 
for  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  Superior  (3ourt,  Houston  Ooun- 
I  ty;  W.  H.  Felton,  Jr.,  Judga 

Llge  West  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

R.  N.  Holtsclaw,  for  plaintiff  In  error.  John 
C.  Hart,  Atty.  Oen.,  and  Wm.  Brunson,  Sol. 
Gton.,  for  the  State. 

CANDLER,  J.  The  accused  was  convicted 
of  the  murder  of  his  wife,  and,  his  motion 
for  a  new  trial  being  overruled,  he  excepted. 
The  motion  complains  only  that  the  verdict 
was  contrary  to  law  and  the  evidence,  and 
that  the  court  erred  in  falling  to  give  In 
charge  to  the  Jury  the  law  relating  to  volun- 
tary and  to  Involuntary  manslaughter.  The 
evidence  for  the  state  amply  warranted  the 
verdict  <^  guilty  of  murder.  The  accused 
offered  no  evidence^  but  relied  on  his  state- 
ment, which  was  to  the  effect  that  he  killed 
his  wife  accidentally.  In  an  ^ort  to  resist 
an  attack  upon  him  with  a  deadly  weapon 
made  by  a  man  who  was  accompanying  her 
at  the  time.  It  has  been  repeatedly  ruled 
that  in  the  absence  of  a  written  request,  the 
trial  court  is  in  no  event  required  to  charge 
upon  a  theory  of  defense  presented  only  by 
the  statement  of  the  accused.  See  Andrews 
T.  state,  118  Ga.  4,  48  S.  B.  852;  Darby  v. 
State,  79  6a.  64,  3  S.  B.  663.  Aside  from 
this,  however,  even  the  statement  in  the 
present  case  did  not  authorize  a  charge  on 
the  subject  of  manslaughter,  either  voluntary 
or  involuntary.    The  motion  for  a  new  trial 
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was  entirely  without  merit,  and  was  properly 
ov^Tuled. 

Judgment  affirmed.    All  the  JuaUces  oon- 
cur. 


(121  Oa.  362) 

WATTS  V.  STATE. 

(Supreme  Oourt  of  Georgia.    Dec.  9,  1904.) 

CRIMINAL  LAW— APPEAL— REVIEW. 

1«  There  being  no  merit  in  the  contention  of 
the  plaintiff  in  error  that  the  evidence  did  not 
warrant  a  finding  that  he  actually  did,  as  char^ 
ged  in  the  indictment,  point  and  aim  a  pistol  at 
another,  and  there  being  no  complaint  that  any 
error  of  law  was  committed  at  the  trial,  no 
reason  appears  why  the  judgment  overruling  his 
motion  for  a  new  trial  should  be  set  aside. 

(Syllabus  by  the  Oourt) 

• 

Error  from  Superior  Ck>urt,  WUcox  Oounty; 
D.  M.  Roberts,  Judge. 

J.  O.  Watts  was  omvicted  of  crime,  and 
brings  error.     Affirmed. 

D.  B.  Nicholson  and  Martin  Oannon,  for 
plaintiff  in  error.  J.  F.  De  Lacy,  Sol.  Gen., 
for  the  State. 

EVANS,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(121  .Qa.  329) 

McFARLIN  V.  STATE. 

(Supreme  Oourt  of  Georgia.     Nov.  10,  1904.) 

OBAND  JUROR— DISQUALIFICATION— FLEA  IN 

ABATEMENT. 

1.  The  act  of  1903  (Acts  1903,  p.  83)  express- 
ly declares  that  ^a  grand  juror  who  has  served 
at  one  term  is  ineligible  to  serve  as  juror  at 
the  succeeding  term;  and  such  disqualification 
may  be  taken  advantage  of  by  challenge  nu&de, 
or  j>Iea  in  abatement  filed,  in  due  time. 

2.  In  this  case  the  plea  complied  with  the  re- 
quirements suggested  in  Lascelles  v.  State.  16 
S.  B.  945,  90  Ga.  372,  35  Am.  St  Rep.  216, 
and  was  not  snbject  to  demurrer. 

(Syllabus  by  the  Oourt) 

Error  from  Superior  Court;  Goweta  Obun- 
ty;  R.  W.  Freeman,  Judge. 

Handy  McFarlln  was  convicted  of  crime, 
and  brings  error.    Reversed. 

A.  H.  Freeman,  for  plaintiff  in  error.  H. 
A.  Hall,  Sol.  €len.,  for  the  State. 

LAMAR,  J.  McFarlin  was  indicted  at  the 
September  term,  1904,  of  Ooweta  superior 
court  He  filed  a  plea  in  abatement  on  the 
ground  that  under  the  act  approved  August 
15,  1903  (Acts  1903,  p.  83),  three  of  the  grand 
jurors  by  whom  the  indictment  was  returned 
were  ineligible,  because  they  had  previously 
served  as  grand  Jurors  at  the  March  term, 
1904^  of  Coweta  superior  court;  that  no  war- 
rant had  been  issued  for  his  arrest;  that  no 
bond  had  been  given  by  him  to  appear  at 
court;  that  he  had  no  notice  or  knowledge 
that  the  grand  jury  at  the  September  term 
would  attempt  to  indict  or  would  indict  him; 
that  he  ha/l  had  no  prior  opportunity  to  chal- 
lenge the  ineligible  grand  jurors;    and  that 


his  plea  was  filed  at  the  first  opportunity  he 
had  for  making  this  objection.  There  Ls  no 
written  demurrer  or  traverse  in  the  record. 
It  is,  however,  recited  that,  this  '*plea  hav- 
ing been  filed  and  argued,  the  same  is  hereby 
overruled." 

We  cannot,  of  course,  consider  statements 
of  what  occurred  at  the  hearing,  made  in  the 
briefs  of  both  counsel,  but  which  are  not  in- 
cluded in  the  judge's  certificate.  No  traverse 
having  been  filed,  and  the  record  failing  to 
show  that  the  case  was  submitted,  as  in 
Wells  V.  State,  118  Ga.  666,  45  S.  B.  443  (7),  to 
the  judge  or  to  the  Jury,  and  it  not  appearing 
that  the  case  was  heard  by  him  or  the  jury 
on  evidence,  we  are  forced  to  the  conclusion 
that  the  plea  was  stricken  on  motion,  as  be- 
ing InsufiQclent 

It  is  always  necessary  that  challenges  to 
jurors  should  be  in  due  time,  or  else  there 
will  be  a  conclusive  presumption  that  the 
want  of  qualification  has  been  waived  by  all 
concerned.  Jordan  v.  State,  119  Ga.  443,  46 
S.  E.  679.  But  here  the  plea  avers  that  the 
defendant  had  no  knowledge  or  reason  to  be- 
lieve that  any  bill  of  Indictment  would  be 
presented  to  the  grand  Jury.  It  sets  out  facts 
excusing  his  nonaction,  and  meets  the  re- 
quirements suggested  in  Lascelles  v.  State, 
90  Ga.  372,  16  S.  B.  945,  35  Am.  St  Rep.  216. 
The  plea,  therefore,  was  not  filed  too  late. 
The  three  grand  jurors  were  incompetent  to 
serve  at  the  September  term,  1904,  if  in  truth 
they  had  served  at  the  March  term,  1904. 
The  plea  was  therefore  good  in  substance, 
and,  upon  proof  of  the  facts  charged,  the  in- 
dictment should  have  been  quashed  or  abat- 
ed. The  language  of  the  statute  and  the 
public  policy  to  be  subserved  apply  as  well  to 
grand  as  to  petit  jurors.  It  is  intended  as  a 
relief,  and  to  equalize  Jury  duty.  But  it  is 
also  intended  to  prevent  the  same  persons 
from  constantly  serving,  whether  they  wish 
to  or  not  One  grand  jury  may  return  no 
bill.  Grand  juries  are  charged  with  many 
important  public  duties.  The  same  facts  in 
both  classes  of  subjects  may  come  before  the 
succeeding  body,  and  the  public  is  entitled  to 
a  complete  change  of  membership  from  term 
to  term.  Such  is  the  language  of  the  law, 
and,  where  the  objection  is  seasonably  made, 
advantage  can  be  taken  of  the  fact  that  the 
body  has  not  been  duly  constituted. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(in  Oa.  4e6) 
BOMAR  V.  EQUITABLE  MORTG.  CJO. 
(Supreme  Oourt  of  Georgia.    Dec.  12,  1904.) 

CONTINUANOB— -ILLNESS  OV  PABTT. 

1.  Where,  on  the  hearing  of  an  application 
for  a  continuance  on  account  of  the  illness  of  a 
party,  the  evidence  introduced  was  of  such  a 
character  as  to  authorize  a  finding  that  there 
had  been  "several**  previous  continuances  grant- 
ed the  applicant  for  the  same  cause,  the  judge 
did  not  abuse  his  discretion  in  overruling  the 

f  1.  See  Continuance,  vol.  10,  Cent  Dig.  8  HT* 


268 


48  SOUTHEASTERN  REPORTER. 


<Ga. 


motion  to  continue;  and  this  is  true  though 
there  was  no  dispute  as  to  the  party's  illness 
and  consequent  inability  to  attend  court  Stan- 
ford V.  New  England  Mortgage  Go.,  34  S.  B. 
600,  110  Ga.  274,  and  citations. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court;  Douglas  Coun- 
ty; Geo.  F.  Gober,  Judge. 

Action  by  the  Equitable  Mortgage  Com- 
pany against  C.  E.  Bomar.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

W.  A.  James,  for  plaintiff  in  error.  Payne 
Jb  Tye,  J.  A.  Noyes,  and  Roberts  &  Hutche- 
son,  for  defendant  in  error. 

COBB,  J.  Judgment  affirmed.  All  the 
Justices  concurring. 


(121  Ga.  888) 

MEADOWS  T.  STATE. 
(Supreme  Court  of  Georgia.    Dec.  9,  1904.) 

INTOXICATINQ  UtQUOBS— OIVINO  AWAY— BVI- 

DENCE. 

1.  Where  a  merchant  gives  away  whisky  to 
his  customers,  it  is  a  question  of  fact  for  the 
jur^  whether  he  does  so  for  the  purpose  of  in- 
dncmg  trade  in  violation  of  Pol.  Code  1895,  S 
1548.  Such  a  violation  is  made  penal  by  Pen. 
Code  1895,  §  451. 

2.  Under  the  evidence  in  the  county  court  the 
jury  could  fairly  have  found  that  the  whisky 
was  given  away  by  the  accused  to  his  custom- 
ers to  induce  trade  at  his  place  of  business,  and 
the  judge  of  the  superior  court  did  not  err  in 
refusing,  upon  certiorari,  to  set  the  verdict  aside. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Hancock  Coun. 
ty:  H.  M.  Holden,  Judge. 

Walker  Meadows  was  convicted  of  a  sale 
of  intoxicating  liquors,  and  brings  error.  Af- 
firmed. 

R.  H.  Lewis,  for  plaintiff  In  error.  D.  W. 
Meadow,  Sol.  Gen.,  for  the  State. 

SIMMONS,  C.  J*  Judgment  affirmed.  All 
the  Justices  concur. 


(121  Oa.  S90) 

SUMMERFORD  t.  STATE. 

(Supreme  Court  of  Georgia.    Dec.  10,  1904.) 

CRIMINAL   I«AW—- INSTRUCTIOlf 8  —  ASSIOlfHENTS 

or  EBBOS. 

1.  There  was  no  error  in  charging  that  the 
law  is  no  respecter  of  persons,  and  that  whether 
one  of  the  parties  is  white  and  the  other  colored 
should  have  no  weight  with  the  jury. 

2.  The  charge  intimated  no  opinion  as  to  the 
credit  which  should  give  to  the  witnesses,  nor 
did  it  have  a  tendency  to  prejudice  the  minds  of 
the  jury  against  the  defendant 

3.  There  was  no  error  in  the  other  rulings 
complained  of,  and  the  verdict  was  warranted 
by  the  evidence. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Dooly  County; 
Z.  A.  Littlejohn,  Judge. 

Jim  Summerford  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Busbee  &  Busbee,  for  plaintiff  in  error. 
F.  A,  Hooppr,  Sol.  Gen.,  for  the  State. 


LAMAR,  J.  It  was  not  error  to  charge 
that  the  law  Is  no  respecter  of  persons,  and 
that  whether  one  of  the  parties  Interested  la 
white  and  the  other  colored  should  have  no 
weight  with  the  jury.  The  caution  was  not 
Improper.  It  had  no 'tendency  to  prejudice 
their  minds  against  the  defendant  and  In- 
timated no  opinion  as  to  the  credit  they 
should  give  the  different  witnesses. 

The  fifth  and  sixth  grounds  of  the  Inotlon 
do  not  contain  complete  assignments  of  er- 
ror. One  does  not  indicate  the  evidence  of 
the  officer  which  was  objected  to,  and  the 
other  is  qualified  by  a  note  of  the  judge, 
which  shows  that  he  fully  stated  the  prin- 
ciple on  which  the  defendant  relied.  Indeed, 
the  only  complaint  is  that  the  InstructionB 
complained  of  were  given  at  the  conclusion 
of  the  charge,  but  there  Is  no  indication  as 
to  how  or  why  this  was  erroneous,  or  oper- 
ated to  the  prejudice  of  the  defendant 

According  to  the  statement  of  the  defend- 
ant, the  shooting  was  without  malice,  and 
in  self-defense,  the  result  of  an  altercation 
which  began  In  words,  and  ended  in  each 
party  shooting  at  the  other.  The  evidence 
for  the  state  made  out  a  more  serious  of- 
fense against  the  defendant  There  was  no 
error  in  refusing  to  grant  a  new  trial  where 
the  verdict  was  shooting  at  another  with  a 
recommendation  for  misdemeanor  punish- 
ment. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(121  Oa.  4«) 

NORMAN  V.  GOODE  et  al. 

(Supreme  Court  of  (yeorgia.     Dec.  12,   1904.) 

NEW  TBIAI/— NEWLT   DISCOVBBED  EVIDENCE. 

1.  A  party  is  bound,  at  his  peril,  to  submit 
on  the  trial  all  competent  evidence  in  his  favor 
he  has  at  hand.  If  he  had  knowledge  of  the 
fact,  and  the  same  could  have  been  proved  at 
the  trial  by  evidence  other  than  that  newly  dis- 
covered, a  new  trial  will  not  be  granted,  unless 
the  movant  can  satisfactorily  explain  why  he 
did  not  attempt  to  use  the  evidence  then  at 
hand.  A  stricter  rule  is  applied  to  an  extraor- 
dinary motion  for  a  new  trial  based  on  the 
ground  of  newly  discovered  evidence  than  to  an 
ordinary  motion  on  that  ground. 

Simmons,  C.  J.,  and  Lamar,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Owlnnett 
County ;   R.  B.  Russell,  Judge. 

Action  by  C.  C.  Goode,  executor,  ud 
others,  against  C.  B.  Norman.  Judgment  for 
plaintiffs.  Defendant  brings  error.  Affirm- 
ed. 

B.  Winn  Bom,  for  plaintiff  in  error. 
Green,  Tilson  A  McKlnney,  for  defendants  in 
error. 

FISH,  P.  J.  Amanda  A.  Sanders,  formerly 
Clark,  married  Charles  B.  Norman,  In  Gwin- 
nett county,  this  state,  in  1883,  and  died 
there,  intestate,  1897,  without  a  lineal  de- 
scendant, and  owning  a  certain  house  and  lot 
in  the  town  of  Norcrosa.    After  her  death 
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'  ber  aisters,  M.  A.  Goode  and  Ora  O.  Clark, 
and  her  niece,  Harriet  E.  G.  Norton,  claiming 
to  be  ber  belrs  at  law,  brougbt  an  action 
against  Norman  to  recorer  tbe  bouse  and  lot 
Plaintiffs  contended  tbat  Norman  married 
Anna  Hancock  in  Harris  county,  tbis  state, 
in  July,  1866,  from  whom  be  bad  never  been 
divorced ;  tbat  sbe  was  living  at  the  time,  of 
his  marriage  to  Mrs.  Sanders,  and  therefore 
his  marriage  to  Mrs.  Sanders  was  void,  and 
he  was  not  ber  heir  at  law.  Norman's  con> 
tention  was  tbat  be  married  Henrietta  Pres- 
cott  in  Jacksonville,  Fla.,  in  February,  1865, 
was  never  divorced  from  ber,  tbat  sbe  was 
living  when  be  married  Anna  Hancock,  but 
died  in  1860,  before  bis  marriage  to  Mrs.  San- 
ders, and  therefore  his  marriage  with  Anna 
Hancock  was  void,  bis  marriage  to  Mrs.  San- 
ders was  valid,  and  be  was  her  sole  heir  at 
law.  On  tbe  trial  the  Hancock  marriage  was 
proved  by  a  certified  copy  of  tbe  license  and 
certificate  from  the  ordinary's  office  of  Harris 
county.  Norman  submitted  evidence  to  the 
effect  that  he  and  Henrietta  Prescott  lived 
together  as  husband  and  wife  in  Jacksonville, 
Fla.,  in  the  early  part  of  1865,  and  that  tbe 
repute  in  ber  family  and  in  the  community 
where  they  lived  was  that  they  were  husband 
and  wife.  Norman  testified,  in  general 
terms,  tbat  be  was  married  to  ber  In  Jack- 
sonville, Fla.,  in  February,  1865,  but  did  not 
give  any  of  tbe  dreumstances  of  the  mar- 
riage, whether  there  was  a  license  or  cere- 
mony, and,  if  so,  who  officiated,  or  whether 
there  were  any  witnesses  present  There 
was  a  verdict  for  tbe  plaintiffs.  Norman 
moved  for  a  new  trial,  which  was  refused, 
and  he  excepted.  Tbis  court  (113  6a.  121,  38 
S.  E.  317)  affirmed  the  judgment  of  tbe  trial 
court  refusing  a  new  trial,  and  held  that 
"the  presumption  of  law,  founded  on  cohabi- 
tation and  repute,  that  a  marriage  had  taken 
place,  will  not  prevail  over  proof  of  a  subse- 
quent marriage  in  fact  by  one  of  the  parties 
with  a  third  person ;''  and  that,  as  tbe  bare 
statement  of  Norman  In  bis  testimony  that 
he  was  married  to  Henrietta  Prescott  was 
merely  a  conclusion  of  his  from  tbe  facts 
surrounding  bis  relations  with  ber,  which 
were  not  detailed  by  him,  but  which  were  .re- 
ferred to  in  tbe  testimony  of  ptber  witnesses 
who  testified  In  his  behalf,  and  as  tbe  testi- 
mony of  these  witnesses  merely  raised  a  pre- 
sumption, from  cohabitation  and  refute,  of  a 
marriage  between'  Norman  and  Henrietta 
Prescott  when  such  presumptive  marriage 
came  in  competition  with  his  marriage  In 
fact  to  Anna  Hanco<^,  shown  to  have  taken 
place  in  strict  conformity  to  law,  tbe  mar- 
riage in  fact  prevailed;  tbat  Anna  Hancock 
was  the  lawful  wife  of  Norman ;  tbat  be  was 
incapacitated  to  marry  Mrs.  Sanders,  and 
was  therefore  not  her  heir  at  law,  and  that 
plaintiffs  were  entitled  to  recover  the  prop- 
erty in  dispute.  Subsequently  Norman  made 
a  second,  or  extraordinary,  motion  for  a  new 
trial,  on  the  ground  of  newly  discovered  evi- 
dence.   Tbe   alleged   newly   discovered   evi- 


dence, which  was  set  out  in  exhibits  attached 
to  tbe  motion,  consisted  of  a  certified  copy 
from  the  War  Department  at  Washington,  D. 
C,  of  a  marriage  license,  dated  at  Jadcson- 
ville,  Fla.,  February  23,  1865,  and  issued  by 
Capt  J.  W.  Johnson,  3d  U.  S.  C.  T.,  and  pro- 
vost marshal  of  tbe  district  of  Florida,  recit- 
ing tbat  martial  law  existed  throughout  such 
district  and  authorizing  any  minister  of  the 
gospel  to  join  N.  B.  Norman  and  Henrietta 
Prescott  in  marriage,  and  to  make  return  to 
tbe  office  of  such  marshal;  also  a  certified 
photographic  copy  from  tbe  War  Department 
of  a  certificate,  entered  on  the  license,  by 
John  W.  Swain,  pastor  of  the  Methodist 
Episcopal  Church,  at  Jacksonville,  Fla.,  that 
he  bad  solemnized  tbe  rite  of  matrimony  be- 
tween N.  B.  Norman  and  Henrietta  Prescott 
on  February  23, '1865.  There  were  also  ex- 
hibits of  certified  copies  from  the  War  De- 
partment of  orders  showing  that  martial  law 
was  in  operation  in  Florida  In  February, 
1865,  and  tbat  Capt  Johnson  was  then  pro- 
vost marshal  of  the  district  of  Florida ;  also  a 
certified  copy  from  tbe  War  Department  of  an 
order  by  the  Assistant  Adjutant  Genei^al,  dat- 
ed April  7,  1865,  that  **all  military  records, 
such  as  files  of  public  letters,  letter  books, 
other  books  and  other  record  books,  muster 
rolls,  &c  ♦  ♦  ♦  required  for  future  ref- 
erence in  tbe  settlement  of  claims  against  tbe 
government  and  for  other  official  purposes,** 
be  forwarded  by  express  to  tbe  Adjutant  Gen- 
erars  office  by  tbe  officers  of  discontinued 
commands,  if  such  records  were  not  neces- 
saiy  for  use  at  tbe  department  headquarters. 
There  were  also  exhibits  of  ordination  of  J. 
S.  Swain  as  a  deacon  and  elder  in  the  Meth- 
odist Episcopal  Church,  dated  respectively 
1836  and  1838,  authorizing  him  to  perform 
the  ceremony  of  marriage,  etc.  Other  ex- 
hibits were:  The  affidavit  of  J.  W.' Swain, 
who  deposed  tbat  be  was  tbe  son  of  J.  S. 
Swain:  tbat  be  found  the  certificates  of  or- 
dination above  referred  to  among  bis  father's 
papers;  that  bis  father  was  pastor  of  tbe 
Methodist  Episcopal  Church  in  Jacksonville. 
Fla.,  in  February,  1865,  but  was  not  an  army 
chaplain,  and  that  he  died  in  1875 ;  tbat  de- 
ponent knew  bis  father*s  handwriting,  and 
tbat  from  tbe  certified  photographic  copy  of 
tbe  marriage  certificate  he  knew  that  his 
father  wrote  and  signed  tbe  original.  A  cer- 
tified copy  of  Ordinance  No.  3  of  tbe  Consti- 
tutional Convention  of  Florida,  adopted  No- 
vember 4,  1865,  declaring  all  marriages  valid 
which  had  been  solemnized  in  tbat  state 
since  January  10,  1865,  by  an  ordained  min- 
ister of  tbe  gospel,  etc.  A  certified  copy  of 
article  15,  S  6,  of  the  Constitution  of  Florida, 
adopted  February,  1868,  validating  "all  pro- 
ceedings, decisions  or  actions  accomplished 
by  civil  or  military  officers  in  Florida  acting 
under  authority  of  tbe  United  States  subse- 
quent to  January  10,  1865,  and  prior  to  tbe 
flual  restoration  of  the  state  to  tbe  govern- 
ment of  tbe  United  States,**  viz.,  July  31, 
1868.    Certified  copies  of  acts  of  the  Legisla- 
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ture  of  Florida,  passed  In  1828  and  1829,  di- 
recting ministers  solemnizing  marriages  to 
make  certificate  thereof  on  the  license,  and 
transmit  the  same  to  the  clerk  of  the  comity 
court  of  the  county  wherein  the  marriage 
took  place,  to  be  recorded  and  filed  as  evi- 
dence of  the  marriage.  The  affidavits  of 
Norman  and  all  the  counsel  who  represented 
him  on  the  trial  were  attached  to  the  motion, 
from  which  it  appeared  that  none  of  them 
knew  that  the  marriage  license  and  certifi- 
cate were  on  file  in  the  War  Department  until 
after  the  trial,  and  after  the  overruling  of 
the  original  motion  for  a  new  trial.  There 
were  affidavits  to  the  effect  that  before  the 
trial  the  records  of  the  county  court  of  Duval 
county,  in  which  Jacksonville,  Fla.,  is  situat- 
ed, as  well  as  the  records  of  all  the  courts  in 
that  county,  had  been  diligently  searched, 
and  no  evidence  of  the  marriage  of  Norman 
to  Henrietta  Prescott  could  be  found;  that 
inquiries  for  information  as  to  such  mar- 
riage had,  before  the  trial,  been  made  of  vari- 
ous named  officials  and  old  residents  of  Du- 
val county,  but  without  avail,  except  as  to 
the  evidence  of  the  repute,  which  was  sub- 
mitted on  the  trial ;  that  Norman's  real  name 
was  Charles  Napoleon  Bonaparte  Norman; 
that  the  clue  which  led  to  the  discovery  of 
the  fact  that  the  marriage  license  and  cer- 
tificate were  on  file  in  the  War  Department 
was  the  testimony  of  one  of  Norman's  wit- 
nesses, who  testified  upon  the  trial,  on  direct 
examination,  that  Norman  was  married  to 
Henrietta  Prescott  by  a  "chaplain  of  the  sol- 
diers," but  who,  on  cross-examination,  testi- 
fied that  he  was  not  present  at  the  marriage, 
but  had  heard  that  Norman  was  married  by 
a  chaplain.  Attached  to  the  motion  was  a 
brief  of  the  evidence  submitted  on  the  trial. 
The  court  refused  to  grant  a  new  trial  on 
this  extraordinary  motion,  and  movant  ex- 
cepted. 

A  new  trial  may  be  granted  when  material 
evidence,  not  merely  cumulative  in  its  char- 
acter, but  relating  to  new  and  material  facts, 
shall  be  discovered  by  the  applicant  after 
the  rendition  of  a  verdict  against  him;  but 
It  must  appear  that  neither  the  applicant  nor 
his  counsel  knew  of  the  existence  of  such 
evidence  before  the  trial,  and  that  the  same 
could  not  have  been  discovered  by  the  exer- 
cise of  ordinary  diligence,  dv.  Code  1895, 
SS  5480,  5481.  As  has  been  announced  in 
many  adjudicated  cases,  courts  view  with 
disfavor  and  caution,  if  not  with  suspicion, 
motions  for  new  trials  on  the  ground  of  new- 
ly discovered  evidence.  It  is  a  most  salutary 
requirement  that  each  party  Is  bound,  at 
his  peril,  to  submit  on  the  trial  all  competent 
evidence  he  has  at  hand.  Otherwise  trials 
would  be  speculative  and  the  end  of  litiga- 
tion remote.  The  general  rule  is  that  if  a 
party  had  knowledge  of  a  fact  at  the  trial, 
and  it  could  have  been  proved  then  by  evi- 
dence other  than  the  newly  discovered,  a 
new  trial  will  not  be  granted,  unless  the  ap- 
plicant can  satisfactorily  explain  why  be  did 


I  not  attempt  to  me  the  evidence  at  hand.  14 
Bnc.  PI.  &  Pr.  802.  The  principle  of  this 
rule  has  been  recognized  and  followed  Id 
many  cases.  Davis  v.  Zumwalt,  1  White  A 
W.  Civ.  Cas.  Ct  App.  S  596;  Herman  v. 
Mason,  37  Wis.  273;  Hinson  v.  Catoe^  10  S. 
0.  311;  Bledsoe  v.  Little,  4  How.  (Miss.)  13; 
Conrad  v.  Conrad,  9  Phila.  510;  Quigley  v. 
Birdseye,  11  Mont  439,  28  Paa  741;  Chap- 
man V.  Moore,  107  Ind.  223,  8  N.  E.  80; 
Davis  Sewing  Mach.  Co.  v.  Dunbar,  32  W. 
Va.  335,  9  S.  E.  237;  Hanley  v.  Lrife  Ass'n, 
etc.,  69  Mo.  380;  GuUett  v.  Housh,  7  Blatchf. 
(Ind.)  52;  Nixon  v.  Christie,  84  Ga.  496,  10 
S.  E.  1087.  In  Jinks'  Case,  117  6a.  714,  44 
S.  B.  814,  it  was  said:  'TThe  discovery  of 
evidence  which  is  simply  cumulative  of  that 
of  the  existence  of  which  a  party  knew  when 
the  case  was  tried,  and  which  he  then  might 
have  introduced,  cannot  be  ground  for  a  new 
trial."  Applying  the  rule  announced  to  the 
facts  disclosed  by  the  record  in  the  present 
case,  did  the  court  err  in  overruling  the  ex- 
traordinary motion  for  a  new  trial?  The  al- 
leged new  and  material  fact,  evidence  of 
which  is  claimed  to  have  been  discovered 
by  the  movant  after  the  rendition  of  the 
verdict  against  him,  and  after  the  overrul- 
ing of  his  former  motion  for  a  new  tiial,  is 
that  a  marriage  in  fact — one  solemnized  in 
accordance  with  a  license,  and  by  a  cere- 
mony performed  by  a  minister  of  the  gospel 
— ^was  entered  into  between  the  movant,  Nor- 
man, and  Henrietta  Prescott,  In  Jackson- 
.vlUe,  Fla.,  on  February  23,  1865;  and  the 
alleged  newly  discovered  evidence  relating  to 
this  alleged  new  and  material  fact  is  the 
license  and  certificate  found  on  file  in  the 
War  Department  at  Washington,  D.  C.  All 
the  other  evidence  attached  as  exhibits  to' 
the  motion  relates  to  this  marriage  license 
and  the  certificate  thereon,  and,  disconnected 
therefrom,  would  not  be  considered  as  cause 
for  a  new  trial.  Was  the  marriage  in  fact 
a  new  fact  which  Norman  did  not  discover 
until  after  the  verdict  against  him?  In  the 
nature  of  things,  it  was  not  He  was  a  party 
to  the  marriage,  and,  of  all  persons,  must 
have  known  that  it  had  taken  place.  But, 
aside  from  that,  it  appears  from  the  record. 
In  the  affidavit  made  by  the  attorneys  who 
represented  Norman  on  the  trial,  that  he 
knew  and  remembered  the  marriage  in  fact 
at  and  before  the  trial,  and  that  these  attor- 
neys then  knew  of  it  The  language  of  this 
affidavit,  in  reference  to  what  these  attor- 
neys did  before  the  trial,  is:  "That  they 
asked  C  B.  Norman  who  married  him,  and 
he  answered  that  he  got  a  marriage  license 
in  Jacksonville,  Fla. — not  stating  that  a 
provost  marshal  issued  same — and  was  mar- 
ried by  a  minister,  whose  name  he  had  for- 
gotten and  could  not  recollect  That  they 
further  inquired  of  Norman  as  to  who  was 
present  at  his  marriage  with  Henrietta  Pres- 
cott, and  he  was  unable  to  give  the  names 
of  any  witnesses  who  were  present."  If 
Norman  had  testified  on  the  trial  to  what  he 


Ga.) 


EQUITABLE  MFG.  CO.  v.  BIGGERS. 


271 


then  knew  (that  Is,  that  he  procured  a  li- 
cense to  marry  Henrietta  Prescott,  and  that 
he  was  married  to  her  by  a  minister,  hut 
that 'he  could  not  remember  from  whom  he 
procured  the  license,  nor  the  name  of  the 
minister),  then  there  would  have  been  evi- 
dence of  a  marriage  in  fact  between  him 
and  Henrietta  Prescott,  and  all  presumptions 
would  have  been  in  favor  of  the  validity  of 
such  a  marriage — ^that  both  parties  con- 
sented, that  they  were  both  competent,  that 
the  minister  officiating  was  authorized  to 
perform  the  ceremony,  and  that  the  mar- 
riage license  was  properly  issued.  In  other 
words,  his  testimony  would  have  been  evi- 
dence of  a  valid  marriage  in  fact.  19  Am.  & 
Eng.  Ehic.  Law,  1202  et  seq.;  Dale  v.  State, 
88  Ga.  652,  15  S.  B.  287,  and  dt  And  who 
can  say  but  that  the  jury  would  have  be- 
lieved his  testimony  and  rendered  a  verdict 
in  his  favor?  If  he  or  his  counsel,  having 
oTldence  of  a  marriage  in  fact,  were  content 
to  submit  on  the  trial  circumstances  suf- 
ficient to  prove  only  a  presumptive  marriage, 
over  which  a  subsequent  marriage  in  fact 
prevailed,  then  he  must  take  the  conse- 
quences. Our  opinion  is  that  the  alleged 
newly  discovered  evidence  was  not  such  as 
to  require  the  grant  of  a  new  trial,  even  if 
tested  by  the  rule  applicable  to  ordinary  mo- 
tions for  new  trials.  Extraordinary  motions 
for  new  trials,  based  on  the  ground  of  newly 
discovered  evidence,  are  viewed  by  the  courts 
with  even  less  favor  than  original  motions 
on  such  ground,  and  a  stricter  rule  has  been 
applied  to  the  former.  In  Cox  v.  Hlllyer, 
65  Ga.  57,  it  was  held:  **The  extraordinary 
motions  or  cases  contemplated  by  the  statute 
are  such  as  do  not  ordinarily  occur  in  the 
transaction  of  human  afFairs,  as  when  a  man 
has  been  convicted  of  murder  and  it  after- 
wards appears  that  the  supposed  deceased 
is  still  alive,  or  where  one  is  convicted  on  the 
testimony  of  a  witness  who  is  subsequently 
found  guilty  of  perjury  In  giving  that  testi- 
mony, or  where  there  has  been  some  provi- 
dential cause,  and  cases  of  like  character. 
Whilst  the  newly  discovered  evidence  now 
brought  to  the  attention  of  this  court  dis- 
closes some  facts  not  in  evidence  before,  yet, 
in  its  general  character  and  bearing,  it  is 
merely  cumulative  to  the  case  heretofore  pre- 
sented, and  would  scarcely  have  produced  a 
different  result  on  the  ordinary  motion  for 
new  trial,  much  less  can  It  give  to  this  pro- 
ceeding the  peculiar  characteristic  of  being 
'an  extraordinary  motion.'"  It  was  said  in 
East  Tenn.,  Va.  &  Ga.  B.  CJo.  v.  Whitlock, 
75  Ga.  77,  that  the  motion  for  new  trial  in 
extraordinary-  cases  provided  for  in  our  Code 
was  intended  in  a  great  degree  to  take  the 
place  of  a  bill  in  equity  for  a  new  trial;  and 
in  Robinson  v.  Veal,  79  Ga.  633,  7  S.  B.  159, 
it  was  held:  *'For  equity  to  set  aside  a  ver- 
dict at  law  on  account  of  newly  discovered 
evidence,  the  evidence  discovered  must  be 
decisive  of  the  controversy,  and  there  must 
be  no  want  of  diligence  to  discover  It  before 


the  trial  at  law.**  In  Wimpy  v.  Oaskill,  79 
Ga.  629,  7  S.  E.  156,  it  was  held:  '*That;  at 
the  time  of  trial,  certain  letters  relevant  to 
the  issue  were  misplaced,  and  after  diligent 
search  could  not  be  discovered,  would  lay 
the  foundation  for  proving  their  contents. 
On  discovery  of  the  letters  after  verdict,  etc., 
their  contents  not  having  been  put  in  evi- 
dence, a  bill  for  new  trial  is  not  maintain- 
able because  the  letters  were  misplaced,  more 
especially  if  their  contents  would  merely 
serve  to  corroborate  one  side  in  a  conflict  of 
parol  evidence,  and  not  of  themselves  be  de- 
cisive of  the  confroversy."  In  the  opinion  in 
that  case  it  was  said  that  If  the  lost  instru- 
ment had  been  a  contract  between  the  par- 
ties, such  as  a  deed  or  note,  or  perhaps  a 
receipt,  and  which  would  absolutely  control 
the  question  at  issue,  and  if  there  were  no 
question  of  negligence,  the  bill  would  be 
one  which  equity  ought  to  retain,  and.  If 
nothing  else  appeared,  decree  in  favor  of  a 
new  trial.  In  Hays  v.  Westbrook,  96  Ga. 
219,  22  S.  B.  893,  it  was  held  that  the  trial 
court  did  not  abuse  its  discretion  in  grant- 
ing a  new  trial  on  extraordinary  grounds. 
There  the  lost  paper  which  was  found  after 
the  trial  was  a  deed  to  the  property  in  ques- 
tion, and  the  movant  had  no  notice  or  knowl- 
edge that  the  instrument  existed  until  its 
accidental  discovery  after  verdict  The  rul- 
ing was  therefore  in  accord  with  what  was 
said  in  Wimpy  v.  Gaskill,  supra.  A  certified 
copy  of  a  marriage  license,  with  the  mar- 
riage certifi^cate  entered  thereon,  is  not  con- 
clusive evidence  of  the  marriage.  It  may 
be  contradicted  or  shown  to  be  a  forgery.  It 
is  not  in  contemplation  of  law  "the  best  evi- 
dence.*' It  Is  of  no  higher  grade  than  the 
testimony  of  witnesses.  1  Bish.  Marriage, 
Dlv.  &  Sep.  fi  991.  Granting,  therefore,  that 
the  certified  copies  of  the  license  and  cer- 
tificate attached  to  thc^  motion  in  this  case 
could  be  considered  as  record  evidence,  it 
would  not  be  absolutely  decisive  of  the  ques- 
tion in  controversy,  and  therefore  would  not 
require  the  grant  of  the  extraordinary  motion 
for  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  SIMMONS,  G.  J^  and  LAMAR, 
J^  who  dissent 


(in  Ga.  881) 
BQUITABLB  MFG.  CO.  T.  BIGGERS. 

(Supreme  Court  of  Georgia.    Dec  9,  1904.) 

SALB— ACTION  rOB  PBIOE— DBFENBB. 

1.  Where  a  written  contract  of  bargain  and 
sale  stipulates  that  *'this  sale  is  made  under 
inducements  and  representations  herein  express- 
ed, and  no  others,*'  it  is  not  a  valid  defense  to 
an  action  for  the  price  of  the  goods  that  the 
purchaser  was  induced  to  enter  into  the  agree- 
ment by  reason  of  false  representations  made 
by  an  agent  of  the  seller,  but  not  contained  in 
the  contract,  when  there  is  nothing  to  show 
that  the  purchaser  was  misled  or  deceived  as  to 
its  contents,  or  in  any  manner  prevented  from 
ascertaining  the  same. 

(Syllabus  by  the  Court) 
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Error  from  Superior  Ck>iirt,  Catoosa  CJoun- 
ty;   A.  W.  Flte,  Judge. 

Action  by  the  Equitable  Manufacturing 
(Company  against  W.  E.  Riggers.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed. 

W.  H.  Odell  and  R.  J.  ft  J.  McCamy,  tor 
plaintiff  in  error.  W.  E.  Mann,  for  defendant 
in  error. 

FISH,  P.  J.  The  Equitable  Manufacturing 
Company  sued  Riggers  for  $185,  the  price  of 
a  lot  of  jewelry  which  he  purchased  from  the 
plaintiff,  under  the  terms  of  a  written  con- 
tract between  them,  a  copy  of  which  was  at- 
tached to  the  petition.  The  contract  con- 
tained the  following  stipulations:  *'Thi8  sale 
is  made  under  inducements  and  representa- 
tions herein  expressed  and  no  others.  The 
purchaser  hereby  waives  all  right  to  claim 
failure  of  consideration  or  goods  are  not  like 
sample  or  not  according  to  order  unless  he 
has  exhausted  the  terms  of  warranty  and 
exchange."  "Warranty  and  Exchange  Obli- 
gation: Any  jewelry  in  this  assortment  fail- 
ing to  wear  satisfactorily  will  be  duplicated 
free  of  charge  if  returned  to  us  within  five 
years.  Jewelry  can  be  exchanged  for  new 
jewelry  in  plated,  filled  or  solid  gold  any 
time  within  twelve  months  from  date  of  in- 
voice." •*The  Equitable  Mrg.  Co.  hereby 
agrees  to  send  a  good  bond  of  $185  to  South 
Chattanooga  Savings  Rank  to  protect  the  pur- 
chaser in  all  the  conditions  of  trade,  includ- 
ing the  guarantee  of  profits  of  |58  a  year, 
each  year  for  three  years  per  slip  furnished 
by  the  Equitable  Mfg.  Co." 

One  of  the  amended  pleas  filed  by  the  de- 
fendant contained  the  following  allegations: 
"Defendant  says  that  the  writing  now  at- 
tached to  the  petition  was  procured  by.  fraud- 
ulent representation  of  the  agent  of  the  plain- 
tiff In  representing  that  said  goods  were  mer- 
chantable and  were  all  right,  when  in  fact 
said  representation  made  by  said  agent,  and 
there  set  out  in  said  writing,  was  false.  Said 
agent  guarantied  that  defendant  should  have 
a  profit  of  $58  per  year  for  room  in  his  store." 
"Plaintiff  moved  to  strike  all  those  portions 
of  defendant's  plea  wherein  he  alleged  that 
the  contract  sued  on  was  procured  by  fraud, 
on  the  ground  that  the  facts  set  up  in  these 
pleas  did  not  state  such  fraud  as  the  court 
could  thereon  give  relief."  This  motion  was 
overruled  by  the  court,  to  which  ruling  the 
plaintiff  excepted  pendente  lite.  There  was  a 
verdict  for  defendant,  and,  plaintiff's  motion 
for  a  new  trial  being  denied,  it  excepted,  as- 
signing error  upon  the  exceptions  pendente 
Hte,  and  also  upon  the  refusal  to  grant  a  new 
trial. 

As  will  have  been  observed,  the  motion  to 
strike  was  confined  to  "those  portions  of  de- 
fendant's plea  wherein  he  alleged  that  the 
contract  sued  on  was  procured  by  fraud." 
The  amended  plea  from  which  the  allegations 
of  the  defendant  quoted  above  are  taken  is 


the  only  plea  wherein  the  defendant  averred 
that  the  contract  was  procured  6y  fraud,  and, 
in  passing  upon  the  assignment  of  error  on 
the  overruling  of  the  motion  to  strike,'  we 
are  necessarily  confined  to  the  question  of  the 
merits  of  that  particular  plea,  notwithstand- 
ing the  arguments  of  counsel  here  were  not 
so  restricted.  We  think  it  clear,  in  view  of 
the  explicit  stipulations  of  the  contract  of 
sale,  and  the  entire  absence  of  any  averment 
in  the  plea  that  the  defendant  was  misled  or 
deceived  as  to  the  contents  of  the  contract, 
or  in  any  manner  prevented  from  ascertain- 
ing the  same,  he  was  estopped  from  setting 
up  as  a  defense  that  he  was  induced  to  exe- 
cute the  contract  by  reasons  of  the  fraudu- 
lent representations  of  the  plaintiff's  agent  as 
to  the  quality  of  the  goods  purchased  and 
guaranty  of  profits  for  room  in  the  store. 
"This  sale  is  made  under  inducements  and 
representations  herein  expressed,  and  no  oth- 
ers," is  the  plain  and  unambiguous  language 
of  the  contract  The  right  to  claim  failure 
of  consideration  was  expressly  waived  unless 
the  defendant  should  exhaust  the  terms  of 
warranty  and  exchange  as  specified  in  the 
contract,  and  there  was  not  even  an  intima- 
tion in  the  plea  that  defendant  had  complied, 
or  made  any  effort  to  comply,  with  such 
terms.  The  plea  merely  sought  to  set  up 
that  certain  representations  (presumably  oral) 
made  by  plaintiff's  agent  to  defendant,  con- 
temporaneously with  the  execution  of  the 
contract,  and  which  induced  defendant  to  en- 
ter into  the  same,  were  false  and  fraudu- 
lent, and  this,  too,  in  the  face  of  the  explicit 
agreement  on  the  part  of  the  defendant  that 
the  contract  was  made  under  the  inducements 
and  representations  expressed  therein,  and  no 
others.  The  plea  was,  for  the  reasons  given, 
if  for  no  others,  without  merit,  and  the  court 
erred  in  refusing  to  strike  it 

The  view  we  have  taken  renders  it  unnec- 
essary to  pass  on  the  assignments  of  error 
made  in  the  motion  for  a  new  trial. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


cm  QtL  376) 

TURNER'S     CHAPEL     AFRICAN     BL     B. 
CHURCH  V.  P.  A.  LORD  LUMBER  CO. 

(Supreme  Court  of  Georgia.    Dec  9,  1904.) 

JUDGMENT— MOTION    TO    SET    ASIDE. 

1.  The  motion  to  set  aside  the  judgment  was 
sufficient  as  against  a  general  demurrer. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Cobb  County; 
Oeo.  F.  Gober,  Judge. 

Action  by  one  Woods  against  the  P.  A. 
Lord  Lumber  Company.  Garnishment  is- 
sued against  the  Turner's  Chapel  African 
Methodist  Episcopal  Church.  From  a  Judg- 
ment against  the  garnishee,  it  brings  error. 
Affirmed. 

H.  R.  Moss,  for  plaintiff  in  error.  Smith, 
Hammond  &  Smith,  for  defendant  in  error. 


Qa.) 
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SIMMONS,  O.  J.  In  October,  1903,  Woods 
saed  out  an  attachment  before  a  justice  of 
the  peace  In  Fulton  county,  Ga.,  against  the 
P.  A.  Lord  Lumber  Company,  on  the  ground 
that  It  was  indebted  to  him  and  was  a  non- 
resident A  certlfled  copy  of  the  proceedings 
was  sent  to  Cobb  county,  and  a  magistrate 
In  that  county  on  October  27,  1903,  issued  a 
garnishment  against  Turner's  Chapel  A.  M. 
E.  Church.  Proper  service  was  had  of  the 
summons  of  garnishment,  which  was  return- 
able to  the  superior  court  of  Cobb  county. 
On  November  16,  1903,  the  garnishee  an> 
swered,  admitting  assets  in  its  hands.  In 
February,  1904,  the  defendant  dissolved  the 
garnishment  as  provided  in  Civ.  Code  1895, 
fi  4568.  Notice  of  this  dissolution  was  then 
given  the  proper  officers  of  the  garnishee  by 
the  magistrate  before  whom  the  attachment 
had  been  sued  out  Subsequently  counsel 
for  the  garnishee  tendered  to  counsel  for  the 
defendant  the  amount  which  the  garnishee 
had  admitted  owing  the  defendant.  This 
tender  was  declined,  the  defendant  claim- 
ing that  the  indebtedness  was  for  a  larger 
amount.  Thereafter,  at  the  March  term, 
1904,  of  Cobb  superior  court,  counsel  for  the 
garnishee  took  an  ex  parte  order  that  the 
garnishee  pay  into  court  the  amount  of  its 
admitted  indebtedness,  and  that '  the  clerk 
of  the  court  pay  to  counsel  for  the  garnishee 
the  sum  of  |25  as  .a  fee  for  his  services — 
this  fee  to  be  paid  out  of  the  fund  paid  into 
court — and  that  the  garnishee  be  then  dis- 
charged. At  the  same  term  of  the  court  the 
defendant  made  a  motion  asking  that  this 
order  be  set  aside.  In  the  motion  the  above 
facts  were  recited.  When  this  motion  came 
on  to  be  heard,  counsel  for  the  garnishee 
demurred  to  it  upon  the  ground  "that  said 
motion  fails  to  set  out  any  reason  why  the 
judgment  should  be  set  aside."  This  de- 
murrer was  overruled,  and,  "respondent's 
counsel  stating  that  no  further  cause  would 
be  shown,  or  answer  filed,"  the  court  grant- 
ed an  order  setting  aside  the  former  judg- 
ment or  order.  To  this  the  garnishee  ex- 
cepted. 

As  we  have  seen,  the  demurrer  filed  to  the 
motion  was  very  general  in  Its  terms,  whilst 
the  motion  itself  stated  all  of  the  facts  from 
the  commencement  of  the  attachment  pro- 
ceedings to  the  granting  of  the  ex  parte  or- 
der sought  to  be  set  aside.  The  motion 
shows  that  the  garnishment  had  been  dis- 
solved by  giving  bond  under  section  4568  of 
the  Civil  Code  of  1895,  and  that  after  this 
was  done  the  garnishee,  with  full  knowledge 
that  the  garnishment  had  been  dissolved, 
took  the  order  sought  to  be  set  aside.  When 
the  garnishment  was  dissolved  by  giving 
bond,  the  garnishee  was  relieved,  and  the 
effects  in  its  hands  should  have  been  paid 
to  its  creditor,  the  defendant.  After  the  dis- 
solution of  the  garnishment,  the  garnishee 
must  respond  to  the  defendant,  and  cannot 
relieve  itself  by  paying  the  money  Into  court 
It  was  claimed,  however,  that  the  motion 
49  S.E.— 18 
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did  not  show  that  the  defendant  was  an  "in- 
corporation not  incorporated  by  the  laws  of 
this  state,*'  so  as  to  have  any  right  to  dis- 
solve the  garnishment  under  section  4568. 
The  motion  does  not  contain  any  express 
averment  to  this  ^ect  It  does,  however, 
set  out  that  the  garnishment  was  dissolved 
under  tms  section  of  the  Qode.  The  pre- 
sumption is  that  the  ofilcer  who  took  and 
approved  the  bond  was  satisfied  by  proper 
showing  that  defendant  was  "an  incorpora- 
tloh  not  incorporated  by  the  laws  of  this 
state."  Otherwise  he  would  have  refused  to 
accept  and  approve  the  bond.  Besides  this, 
the  motion  shows  that  the  attachment  was 
Issued  against  the  defendant  as  a  nonres- 
ident This  and  Its  name  are  sufficient  to 
show  prima  facie  that  it  is  a  nonresident 
corporation,  for  its  name,  "P.  A.  Lord  Lum- 
ber Company,"  is  such  as  to  import  a  cor- 
poration. "When  the  name  of  a  party  to  a 
suit  is  such  as  to  Import  that  the  party  is  a 
corporation,  there  is  a  presumption  to  this 
effect  which  prevails  until  the  contrary  is 
shown."  Holcomb  v.  Cable  Co.,  119  Ga.  466. 
46  S.  E.  671.  The  "P.  A.  Lord  Lumber  Com- 
pany" being  a  party  to  this  case,  and  its 
name  importing  that  It  is  a  corporation, 
there  is  a  presumption  that  it  is  a  corpora- 
tion. AddCjd  to  this  are  the  facts  that  the 
attachment  was  Issued  against  it  as  a  non- 
resident and  that  a  bond  given  by  it  under 
section  4568  of  the  Civil  Code  of  1895,  was 
accepted  by  the  proper  officer;  the  presump- 
tion being  that  such  officer  would  not  have 
accepted  the  bond  unless  he  had  been  sat- 
isfied by  proper  proof  that  the  defendant  was 
an  "incorporation  not  incorporated  by  the 
laws  of  this  state."  We  think  there  was 
enough  in  the  motion  to  show,  as  against  a 
general  demurrer,  that  the  defendant  was  an 
incorporation  not  Incorporated  under  the 
laws  of  this  state.  If  the  garnishee  wish- 
ed to  rely  upon  the  point  that  the  motiou 
did  not  set  out  with  sufficient  certainty  and 
distinctness  that  it  wai9^  nonresident  cor- 
poration, this  question  should  have  been 
raised  by  special  demurrer. 

After  the  dissolution  of  the  garnishment, 
the  garnishee  could  not  then  be  properly  dis- 
charged by  paying  into  court  its  admitted 
Indebtedness,  and  the  order  to  that  effect 
was  properly  set  aside. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(121  Go.  831) 
THOMAS  V.  STATE. 

(Supreme  Court  of  Georgia.    Dec  9,  1904.) 

HOlilCIDE— VEBDICT—CONSTBUOnON . 

1.  According  to  the  express  decision  in  Wright 
V.  State,  2  S.  E.  693,  78  6a.  192,  and  the  oft- 
followed  principle  announced  in  Bulloch  v.  State, 
10  Ga.  47  (4),  54  Am.  Dec.  369,  a  verdict  that 
the  defendant  is  guilty  of  involuntary  man- 
slaughter will  be  referred  to  the  highest  grade 
of  that  offense,  and  be  treated  as  equivalent  to 


274 


48  SOUTHBASTBBN  BBPOBTER. 


<Ga. 


a  finding  that  he  was  guilty  of  involuntary  man- 
slaughter in  the  commission  of  an  unlawful  act 
2.  The  decision  to  the  contrary  in  Thomas  ▼. 
State,  38  Oa.  117,  is,  on  review,  overruled. 

(Syllabufl  by  the  Court.) 

Error  from  Superior  Ck>urt,  Spalding  Ck>im- 
ty;  B.  J.  Reagan,  Judge. 

Joe  Thomas  was  convicted  of  involuntary 
manslaughter,  and  brings  error.    Affirmed. 

Thomas  was  indicted  for  murder,  for  that 
with  force  and  arms,  and  acting  with  malice 
aforethought,  he  did  unlawfully  kUl  Will 
Benton  by  striking  him  and  beating  him  with 
a  stick.  At  the  August  term,  1904,  of  Spal- 
ding superior  court,  a  trial  was  had,  result- 
ing in  the  following  verdict:  "We,  the  jury, 
find  the  defendant  guilty  of  involuntary  man- 
slaughter.*''  The  verdict  was  received  and 
recorded,  and  the  Jury  trying  the  case  were 
discharged  and  dispersed.  At  the  same  term 
of  the  court  the  defendant  moved  in  arrest 
because  the  verdict  was  too  uncertain  and  In- 
deflnite,  was  unlawful,  not  Justified  by  the 
pleadings,  did  not  find  whether  the  killing 
was  in  the  commission  of  a  lawful  or  an.  un- 
lawful act,  and  that  no  legal  judgment  could 
be  rendered,  since  the  court  could  not  tell 
what  grade  of  involuntary  manslaughter  was 
meant  The  court  overruled  the  motion,  and 
the  defendant  excepted. 

Marcus  W.  Beck  and  J.R.  Williams,  for 
plaintiff  in  error.  O.  H.  B.  Bloodworth,  Sol. 
Gen.,  for  the  State. 

LAMAR,  J.  The  careful  and  thorough  re- 
view of  the  authoritlee,  and  the  convincing 
opinion  of  Justice  Cobb  in  Watson  v.  State, 
116  Ga.  607,  43  S.  B.  82,  make  it  unnecessary 
to  re-examine  the  question  as  to  the  possible 
verdicts  which  diay  be  rendered  in  a  trial  on 
an  indictment  for  murder.  It  was  there 
shown  that  under  such  a  charge  the  defend- 
ant might  be  found  guilty  of  murder,  volun- 
tary manslaughter,  Involuntary  manslaugh- 
ter in  the  commlssi#ti  of  an  unlawful  act.  In- 
voluntary manslaughter  in  the  commission  of 
a  lawful  act  without  due  care,  assault  with 
intent  to  murder,  shooting  at  another,  stab- 
bing, or  assault  In  other  words,  whatever 
may  be  the  rule  elsewhere,  under  the  Penal 
Code  of  this  state  each  of  these  minor  of- 
fenses may  by  inclusion  be  as  well  charged 
as  though  the  indictment  contained  separate 
counts  for  each  of  these  distinct  offenses. 
Treating  the  indictment,  therefore,  as  in  ef- 
fect containing  several  counts,  the  rule  is 
that  a  general  verdict  of  guilty  will  be  refer- 
red to  that  count  charging  the  greatest  of- 
fense. "Verdicts  are  to  have  a  reasonable 
intendment,  and  are  to  receive  a  reasonable 
construction,  and  are  not  to  be  avoided  unless 
from  necessity.**  Pen.  Code  1895,  §  1033. 
As  far  as  possible,  they  must  be  construed 
according  to  uniform  rules.  At  the  begin- 
ning it  would  no  doubt  have  been  quite  as 


logical  to  say  that  a  verdict  of  guilty  in  such 
cases  should  be  refmed  to  the  lowest  inr 
stead  of  to  the  highest  oSeuse  charged.  But 
whether  because  there  was  a  oonclufliye  pre- 
sumption that  the  jury  would  have  indicated 
that  fact  if  they  Intended  to  find  the  defend- 
ant guilty  of  the  lesser  offense,  or  whether 
because,  after  the  verdict  of  guilty,  the  pre^ 
sumption  of  innocence  had  been  removed, 
and  in  vindication  of  the  law  the  defendant 
would  be  considered  as  guilty  of  the  highest 
offense  named,  the  principle  was  established 
that  verdicts  of  guilty  w&ce  to  be  referred 
to  that  count  charging  the  greatest  offense. 
By  ajialogy,  under  an  indlctm^it  for  murder, 
including  therein  a  charge  of  manslaughter, 
a  verdict  tor  manslaughter  is  to  be  treated 
as  a  finding  that  the  defendant  was  guilty  of 
voluntary  manslaughter,  that  being  the  high- 
est grade  included  within  that  term.  Welch 
V.  State,  50  Ga.  128»  15  Am.  Rep.  680.  By 
^Lactly  the  same  principle,  if  the  defendant 
is  found  guilty  of  involuntary  manslaughter 
the  verdict  must  be  treated  as  a  finding  that 
he  has  committed  the  highest  grade  of  that 
offense,  or  Involuntary  manslaughter  in  the 
commission  of  an  unlawful  act  Such  was 
the  express  ruling  of  two  judges  in  Wright 
V.  State,  73  Ga.  192,  2  S.  E.  693.  That  deci- 
sion was  based  upon  the  early  and  carefully 
considered  case  of  Bulloch  v.  State,  10  Ga. 
60,  54  Am.  Dec.  869«  the  principle  of  which 
has  repeatedly  been  followed,  even  where 
one  count  charges  a  felony  and  the  other  a 
misdemeanor.  Dean  v.  State,  43  Ga.  218; 
Yarborough  v.  State,  86  Ga.  396,  12  S.  B.  650; 
Long  V.  State,  12  Ga.  817;  Adams  v.  State,  52 
Ga.  565.  The  decision  complained  of  was  in 
accordance  with  these  cases,  and  there  would 
be  ho  room  for  questioning  the  ruling  but  for 
a  dictum  in  Welch  v.  State,  supra,  and  the 
opinion  in  Thomas  v.  State^  38  Ga.  117. 
This  want  of  harmony  was  recognized  in 
Isom  V.  State,  83  Ga.  378,  9  S.  B.  1051.  But 
the  decision  in  Thomas'  Case  was  opposed  to 
the  principle  of  the  prior  ruling  in  Bulloch's 
Case,  and  theJater  decision  in  Smith  v.  State, 
109  Ga.  479.  85  S.  B.  59,  nor  has  it  at  any 
time  been  followed  by  a  full  bench.  Bnglish 
y.  State,  105  Ga.  516,  31  S.  B.  448.  In  view 
of  these  conflicts,  the  Solicitor  General  asked 
and  obtained  permission  to  review  the  Thom- 
as Case  if  the  court  should  be  of  opinion  that 
it  was  controlling  authority.  As  has  been 
shown,  it  was  in  conflict  with  the  principle 
laid  down  in  the  earlier  and  authoritative 
ruling  in  Bulloch's  Case.  But  that  thei*e 
may  be  no  room  for  future  discussion,  the 
court  is  unanimously  of  the  opinion  that  the 
Thomas  Case  should  be  overruled,  and  that 
the  principle  as  expressly  announced  in 
Wright  V.  State  should  be  followed.  There 
was  no  error  in  refusing  to  arrest  the  judg- 
ment 

Judgment  affirmed.    All  the  Justices  con* 
cur. 
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(Itt  Oa.  8SS) 

DIOKERSON  T.  STATB. 

(Supreme  Ck>iirt  of  Georgia.    Dec.  9,  1904.) 

HOMICIDE— ▼SBDI0T—0ON8TBU0TION. 

1.  On  the  trial  of  one  indicted  for  murder, 
the  legal  effect  of  a  verdict  of  "guilty  of  in- 
voluntary manslaughter"  was  to  find  the  ac- 
cused guilty  of  the  highest  grade  of  the  last- 
named  offense,  viz.,  involuntary  manslaughter  in 
the  commission  of  an  unlawful  act.  Thomas  v. 
State  (this  day  decided)  49  S.  B.  273. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Oonrt,  Ghatbam 
Gounty;    Geo.  T.  Cann,  Judge. 

B.  F.  Dlckerson  was  convicted  of  man- 
slaughter, and  brings  error.    Affirmed. 

Twiggs  ft  Oliver,  James  T.  Evans,  and  B. 
EL  Abrahams,  for  plaintiff  in  error.  W.  W. 
Osborne,  SoL  Gen.,  for  the  State. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  ooncur. 


(m  GflL  468) 

ROWAN  v.  COMBS. 
(Supreme  0)urt  of  (Georgia.     Dec.  12,  1904.) 

HOMESTKAD— BIGHTS  OF  BENEFIOIABT— BBNT0 

AND  PBOHTB. 

1.  This  case  is  controlled  in  principle  by  the 
ruling  in  Moore  v.  Peacock,  21  S.  E.  144,  94 
Ga.  523. 

(Syllabus  by  the  Ck>urt) 

Error  from  Superior  Court,  Henry  Conn- 
ty;    B.  J.  Reagan,  Judge. 

Action  by  J.  M.  Rowan,  guardian,  against 
W.  J.  Combs.  Judgment  for  defendant 
Plaintiff  brings  error.     Affirmed. 

John  S.  Gleaton,  for  plaintiff  in  error.  J. 
F.  Wall,  for  defendant  in  error. 

COBB,  J.  The  guardian  of  an  imbecile 
brought  an  action  to  recover  the  possession 
of  land  and  for  mesne  profits.  The  title 
pleaded  was  the  interest  of  the  ward  as  the 
sole  beneficiary  of  a  homestead  estate  which 
had  been  carved  out  of  her  husband's  estate. 
Pending  the  action  the  ward  died.  Her 
death  being  suggested  of  record,  it  was  or- 
dered that  the  suit  proceed  in  the  name  of 
the  guardian,  he  being  clothed  by  law  with 
all  the  powers  of  an  administrator  of  his 
ward's  estate.  See  Jefferson  v.  Bowers,  33 
Ga.  452.  The  defendant  filed  a  plea  in 
abatement,  alleging  that,  on  account  of  the 
termination  of  the  homestead  estate  by  the 
death  of  the  sole  beneficiary,  her  legal  rep- 
resentative had  no  further  interest  either  in 
the  land  or  in  mesne  profits  which  had  ac- 
crued during  her  lifetime.  This  plea  was 
sustained,  and  the  action  was  abated.  To 
this  judgment  the  plaintiff  excepted. 

It  Is  conceded  that,  the  homestead  estate 
having  terminated  upon  the  death  of  the  sole 
beneficiary,  the  legal  representative  of  the 
beneficiary  had  no  right  to  recover  posses- 
sion of  the  land;  but  it  is  contended  that 
the  mesne  profits  which  had  accrued  during 


the  existence  of  the  homestead  estate,  and 
withheld  fromr  the  beneficiary,  were  a  part 
of  her  estate,  and  could  be  lawfully  recov- 
ered by  her  legal  representative.  At  com- 
mon law  the  general  rule  was  that  where 
the  lessor  of  the  plaintiff  was  a  life  tenant, 
and  died  pending  the  action,  the  suit  might 
be  revived  by  the  legal  representative  of  the 
lessor  for  the  sole  purpose  of  recovering 
mesne  profits,  damages,  and  costs.  See  Ty- 
ler on  Ejectment,  p.  578.  The  contention  is 
that  the  case  is  controlled  by  this  principle 
of  the  common  law.  In  Moore  v.  Peacock, 
94  Ga.  523,  21  S.  E.  144,  It  was  held  that 
those  who  were  beneficiaries  of  a  homestead 
during  their  minority,  and  had  arrived  at 
full  age,  could  not  thereafter  recover  from 
one  who  had  wrongfully  excluded  them  from 
the  possession  and  enjoyment  of  the  estate 
during  their  minority,  and  who  had  received 
the  rents  and  profits  to  his  own  use.  It  was 
said  that,  their  right  as  beneficiaries  having 
become  extinguished  by  lapse  of  time,  they 
had  no  claim  as  beneficiaries,  and  conse- 
quently no  title,  legal  or  equitable,  on  which 
they  could  recover;  the  ruling  going  to  the 
extent  that  all  rents  and  profits  arising  out 
of  the  homestead  land,  except  those  con* 
sumed  while  the  homestead  estate  was  in 
existence,  belonged  to  the  owner  of  the  real- 
ty out  of  which  the  homestead  was  carved. 
This  case  Is  directly  controlling  In  principle, 
and  seems  to  make  the  peculiar  character  of 
the  homestead  estate  a  sufficient  reason  for 
not  applying  the  rule  of  the  common  law 
above  referred  to.  If  the  arrival  at  majority 
of  minor  beneficiaries,  and  consequent  termi- 
nation of  the  homestead  estate,  precluded 
them  from  recovering  from  a  wrongdoer 
rents  and  profits  which  were  unlawfully 
withheld  from  them'  during  their  minority. 
It  would  seem,  upon  like  principles,  that  the 
death  of  an  adult  beneficiary  whose  Interest 
terminated  with  her  life  would  have  a  sim- 
ilar effect;  and  the  fact  that  the  suit  was 
brought  during  her  life  would  not  seem  to 
be  a  distinction  in  principle  between  the  two 
cases. 

Judgment  affirmed.    All  the  Justices  con- 
curring. 


(121  Ga.  846) 

LAMB  V.  MAYOR,  ETC.,  OF  CITY  OF 
BRUNSWICK. 

(Supreme  Court  of  Georgia.    Dec.  9,  1904.) 

ICUNICIPAL    CORPORATIONS—TBIAL    OF   POLICE- 
HAN— EVIDENCE. 

1.  Where  articles  of  impeachment  are  pre- 
ferred against  a  policeman,  one  of  the  specifica- 
tions charging  him  with  "'cursing  and  uaing  pro- 
fane and  vulgar  language*'  in  and  about  the 
guardhouse,  it  is  error  to  allow  a  witness  to 
testify,  over  proper  objection  of  the  defendant, 
that  witness  nad  heard  defendant  use  language 
which  witness  "considered  profane  and  vulgar 
and  cursing,"  without  stating  literally  or  in  sub- 
stance what  was  the  language  used.  Whether 
such  language  was  in  fact  vulgar,  profane,  or 
cursing,  was  a  matter  to  be  determined 'by  the 
court 
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2.  Where  In  such  a  trial  the  defendant  is 
charged  with  violating  a  rule  which  prescribes 
that  meinbers  of  the  police  force  shall  not  'Hise 
profane  language  •  ♦  ♦  while  on  duty  or  in 
uniform,"  and  the  eyidence  fails  to  show  that 
when  such  language  was  used  the  defendant 
was  on  duty  or  in  uniform,  a  conviction  on 
this  charge  is  contrary  to  law. 

3.  Where  the  defendant  is  also  charged  with 
committing  a  breach  of  the  peace  by  drawing  a 
pistol,  and  the  evidence  clearly  shows  that  the 
circumstances  justified  him  in  so  doin^,  a  con- 
viction upon  Uiis  charge  is  unauthorised  and 
illegal. 

4.  None  of  the  other  charges  preferred  ap:ainst 
the  defendant  were  supported  oy  any  evidence 
whatever  which  tended  to  establish  their  truth. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Glynn  County; 
T.  A.  Parker,  Judge. 

T.  L.  Lamb,  on  trial  before  the  mayor  and 
coundl  of  tbe  dty  of  Brunswick,  was  dis- 
charged as  policeman  of  such  dty,  and 
brings  error.     Reversed. 

Frank  H.  Harris  and  Woodford  Mabry,  for 
plaintiff  in  error.  C.  P.  Goodyear,  for  de- 
fendant in  error. 

SIMMONS,  C.  J.  Judgment  reversed.  All 
the  Justices  concur. 


(1^  Oa. 

HARTNBTT  r.  STILLWBLL. 

(Supreme  Court  of  Georgia.    Deo.  9,  1004.; 

PARTNEBSHIP  —  PUBCHASB  OV  REALTY  TITLE — 

ADHINISTBATOB'S  sale— PT7B0HASE  BT 

SURVIVING  PABTNEB. 

1.  The  legal  title  to  real  estate  acquired  by 
purchase  with  partnership  funds,  whether  the 
title  be  taken  to  the  individuals  composing  the 
partnership  or  to  the  partnership,  is  in  the 
partners  as  tenants  in  common,  but  the  equi- 
table title  to  the  real  estate  thus  acquired  is 
in  the  partnership. 

2.  The  purchaser  at  an  administrator's  sale 
of  a  deceased  partner's  interest  in  land,  the 
title  to  which  was  in  the  partnership  name,  ac- 
quired only  the  interest  of  the  deceaised  partner 
in  the  land  on  a  settlement  of  the  partnership 
affairs.  The  proceeds  of  the  sale  belonged  to 
the  estate  of  the  deceased  partner,  and  were 
not  partnership  assets. 

3.  Where  the  titli  to  the  land  was  taken  in 
.:he  individual  names  of  the  partners,  an  inno- 
cent purchaser  at  the  sale  of  a  deceased  part- 
ner's interest  by  his  administrator  would  take 
such  interest  unincumbered  by  the  secret  eq- 
uity of  the  partnership,  and  the  proceeds  oft  the 
sale  could  be  recovered  from  the  administrator 
by  the  surviving  partner,  if  necessary  to  pay 
partnership  debts. 

4.  But,  if  the  surviving  partner  becomes  the 
purchaser  at  such  sale,  he  will  be  estopped  from 
claiming  the  proceeds  of  the  sale  as  partner- 
ship properly,  and  must  look  to  the  land  itself 
M  assets  of  the  partnership  subject  to  the  pay- 
aaent  of  its  debts. 

(Syllabus  by  the  0)urt) 

Error  from  Superior  Ck>urt,  Spalding  Coun- 
O ;  E.  J.  Reagan,  Judge. 

Action  by  W.  H.  Hartnett  against  John 
^.  Stillwell.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Affirmed. 

f  1.  See  Partnersbip,  vol.  38,  Cent.  Dig.  81  101-106. 


Robt  T.  Daniel,  f6r  plaintiff  in  error.  T. 
B.  Patterson  and  Lloyd  Cleveland,  (or  de- 
fendant in  error. 

EVANS,  J.  W.  H.  Hartnett  sued  John  F. 
Stillwell,  as  administrator  of  J.  D.  George, 
to  recover  $500  alleged  to  be  due  by  reason, 
of  tbe  following  facts:  Petitioner  and  J.  D. 
George  composed  the  firm  of  Greorge  &  Hart- 
nett. Among  the  assets  of  the  firm  were 
two  lots  of  land  in  the  city  of  Gtiffln,  one 
known  as  the  *'White  Place"  and  the  other 
being  a  vacant  lot  on  Solomon  street. 
George  died,  and  Stillwell  became  his  ad- 
ministrator, and  as  such  sold  a  one-half  in- 
terest in  the  White  place  and  the  vacant 
lot  as  belonging  to  his  intestate,  and  col- 
lected the  proceeds,  amounting  to  $455.90. 
The  firm  was  insolvent  at  the  time  of 
George's  death,  and  the  firm  assets  in  the 
hands  of  petitioner  as  surviving  partner  are 
insufficient  to  pay  the  partnersliip  debts. 
The  proceeds  of  the  property  sold  by  Still- 
well, as  administrator  of  the  deceased  part- 
ner, should  be  paid  oyer  to  petitioner,  to  be 
applied  to  the  payment  of  debts  of  the  firm. 

The  defendant,  in  his  plea,  denied  the 
substantial  ayerments  of  the  petition,  and 
the  case  was  referred  to  an  auditor.  When 
the  case  came  on  to  be  heard  before  the 
auditor,  the  defendant  filed  a  demurrer  to 
the  petltiop,  and  moved  to  dismiss  the  same 
because  ho  cause  of  action  was  set  out  The 
demurrer  was  sustained  by  the  auditor  and 
be  so  reported.  Afterwards  evidence  was 
submitted  before  the  auditor,  and  the  un- 
contradicted evidence  established  tbe  fol- 
lowing facts:  George  and  Hartnett  were 
partners  doing  a  general  merchandise  busi- 
ness, and  in  the  course  of  their  business 
purchased  a  house  and  lot  from  W.  R.  and 
M.  J.  White,  paying  therefor  with  partner- 
ship assets,  and  procuring  tbe  deed  to  be 
made  to  John  D.  George  and  W.  H.  EUirt- 
nett.  They  also  purchased  a  vacant  lot  on 
Solomon  street  from  A.  M.  Elledge,  and  paid 
therefor  with  partnership  funds,  the  deed 
to  the  last-mentioned  lot  being  made  to 
George  ft  Hartnett.  John  D.  George  died, 
and  Stillwell  became  his  administrator.  At 
the  time  of  the  death  of  George  the  firm 
was  insolyent  All  of  the  firm  assets  were 
exhausted  in  the  payment  of  partnership 
debts.  Stillwell,  as  the  administrator  ct 
George,  sold  a  one-half  interest  in  the  va- 
cant lot  to  Dr.  Drewry  for  $170.70,  and  a 
one-half  Interest  in  the  White  place  to  W.  H. 
Hartnett  for  $276.  These  amounts  were  in- 
sufilcient  to  pay  the  debts  of  the  firm  of 
George  ft  Hartnett 

Upon  these  facts  the  auditor  found  that 
the  plaintiff  bad  no  lien,  in  law  or  equity, 
on  the  money  or  proceeds  In  tbe  bands  of 
the  administrator  arising  from  the  sale  of 
the  real  estate,  and  that  he  was  not  entitled 
to  recover.  The  plaintiff  filed  various  ex- 
ceptions to  the  rulings  of  the  auditor,  which 
were  overruled  by  the  court,  and  the  report 
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of  the  auditor  was  made  the  Jtidgment  of 
the  court  He  excepts  to  the  judgment  of 
the  court  dismissing  his  exceptions  to  the 
auditor's  report  It  is  not  necessary  to  no- 
tice the  yarlous  exceptions  to  the  auditor's 
report,  and  for  this  reason  they  are  omitted. 
The  question  raised  by  the  demurrer  and 
the  conclusion  of  fact  by  the  auditor  are 
identical.  The  evidence  sustained  the  pe- 
tition, so  that  the  controlling  question  In  the 
ease  is  the  right  of  the  plaintiff  to  recover 
on  the  case  he  made. 

The  plalntlfTs  theory  Is  that  a  surviving 
partner  has  a  lien  on  the  fund  in  the  hands 
of  an  administrator  of  a  deceased  partder 
arising  from  a  sale  by  the  administrator  of 
the  Interest  of  the  deceased  partner  in  part- 
nership property.  Under  the  undisputed 
facts,  as  found  by  the  auditor,  the  plalntUf 
neither  had  a  lien  on  the  proceeds  of  the  sale 
of  the  deceased  partner's  Interest  in  the 
lands  sold  by  his  administrator,  nor  was  the 
plaintiff  entitled  to  recover  such  proceeds  on 
any  legal  or  equitable  ground.  Real  estate 
received  In  payment  of  a  partnership  debt, 
whether  the  title  be  taken  to  the  individuals 
composing  the  partnership  or  to  the  partper- 
ship,  Is  to  be  considered  at  law  as  the  prop- 
erty of  the  partners  as  tenants  in  common, 
subject,  however,  to  be  sold,  and  the  pro- 
ceeds thereof  brought  Into  the  partnership 
fund  for  the  payment  of  partnership  debts 
and  the  settlement  of  balances  as  between 
the  partners.  Bumslde  v.  Merrick,  4  Mete. 
(Mass.)  537;  Dyer  v.  Olark,  5  Mete.  (Mass.) 
562,  39  Am.  Dec.  697;  Moran  v.  Palmer,  18 
Mich.  367;  Buchan  v.  Sumner,  2  Barb.  Gh. 
165,  47  Am.  Dec.  305;  Collumb  v.  Read,  24 
N.  Y.  505;  Putnam  v.  Dobbins,  88  111.  394. 
The  legal  title  to  the  real  estate  acquired 
by  purchase  with  partnership  assets  is  in  the 
partners  as  tenants  in  common,  but  the 
equitable  title  in  the  real  estate  thus  ac- 
quired is  in  the  partnership.  Bank  of  S.  W. 
Ga.  V.  McGarrah,  120  Ga.  944,  48  S.  B.  893. 
This  equitable  title  Is  treated  as  personalty, 
and  on  the  death  of  one  of  the  partners  the 
survivor  may  sell  and  dispose  of  the  entire 
equitable  Interest  In  the  land,  and  the  pur^ 
chaser  may  compel  a  conveyance  from  the 
heirs  of  the  deceased  partner.  Civ.  Code 
1895,  §  2649.  The  administrator  of  the  de- 
ceased partner  has  an  inferior  right  to  the 
surviving  partner  to  the  possession  and  con- 
trol of  partnership  real  estate.  A  surviving 
partner  has  the  right  to  the  control  and  pos- 
session of  the  property  of  the  firm,  and  the 
administrator  or  heirs  of  the  deceased  part- 
ner can  claim  only  such  of  the  partnership 
property  as  remains  after  the  partnership 
debts  are  all  paid.  Valentine  v.  Wysor  (Ind.) 
23  N.  B.  1076,  7  L.  R.  A.  788,  and  cases  cited. 
When  the  administrator  of  the  deceased 
partner  administered  on  the  interest  of  his 
intestate,  and  sold  that  Interest,  the  pur- 
chaser acquired  only  the  title  which  the 
administrator's  intestate  had.  The  doctrine 
of  caveat  emptor  applies  to  administrator's 


sales,  and  pnrchasers  at  such  sales  acquh-e 
the  intestate's  title  cum  onere.  This  title 
was  the  Interest  of  his  intestate  in  the  land 
on  a  settlement  of  the  partnership  affairs. 
Dickenson  v.  Moore,  117  Ga.  887,  45  S.  B. 
240.  The  proceeds  of  the  sale  represent  the 
partner's  ln<^vidual  Interest  In  the  land,  and 
that  interest,  as  we  have  seen,  was  the  legal 
title,  subject  to  the  sale  of  the  land,  if  neceS' 
sary,  to  discharge  partnership  obligations. 
It  follows,  therefore,  that  as  to  the  vacant 
tract  of  land  conveyed  to  the  partnership, 
as  such,  the  surviving  partner  may,  In  a 
proper  proceeding  instituted  against  the  pur- 
chaser at  the  administrator's  sale,  subject 
that  tract  to  the  payment  of  partnership 
debts.  The  deed  to  this  vacant  lot  was 
taken  in  the  name  of  the  partnership,  and 
when  the  administrator  of  the  deceased  part- 
ner undertook  to  sell  his  Intestate's  Interest 
therein  the  purchaser  was  chargeable  with 
notice  of  the  partnership  character  of  the 
land.  His  title  would  be  for  no  greater  In- 
terest in  the  land  than  was  owned  by  the 
adminlstrator**s  Intestate.  Upon  proof  that 
the  land  so  purchased  was  necessary  to  pay 
partnership  liabilities,  the  surviving  partner 
could  subject  it  to  the  payment  of  firm  debts. 
All  the  purchaser  acquired  at  this  sale  was 
the  interest  of  the  deceased  partner,  and  that 
Interest  was  what  remained  to  John  D. 
George  after  a  settlement  of  the  liabilities 
of  George  &,  Hartnett.  The  proceeds  of  the 
sale  belong  to  the  estate  of  the  deceased 
partner,  and  are  no  part  of  the  assets  of  the 
partnership. 

The  title  to  the  White  lot  was  taken  to  the 
members  of  the  partnership  in  their  indi- 
vidual names  as  tenants  in  common.  The 
deed  did  not  disclose  that  it  was  partnership 
property,  or .  that  it  was  purchased  with 
partnership  funds.  An  Innocent  purchaser 
at  the  administrator's  sale  would  have  ac- 
quired a  good  title  as  against  the  surviving 
partner,  because  the  doctrine  of  caveat  emp- 
tor does  not  extend  to  secret  equities.  Thus 
it  was  held  in  Johnson  v.  Bquitable  Co.,  114 
Ga.  604,  40  S.  B.  787,  56  L.  R.  A.  933,  that 
"a  bona  fide  purchasfer  at  a  sheriff's  sale,  who 
i  has  paid  the  purchase  money  without  notice 
I  of  an  equity,  will  be  protected  against  the* 
(  same."  If  the  purchaser  of  the  White  lot 
!  had  been  an  Innocent  purchaser,  without  no- 
tice of  the  partnership  claim  on  the  land,  the 
purchase  money  would  be  substituted  for  the 
land,  and  the  administrator  of  the  deceased 
partner  would  be  liable  to  account  to  the 
surviving  partner  for  the  same.  But  the  rec- 
ord discloses  that  the  surviving  partner  was 
himself  the  purchaser.  He  was  charged  with 
knowledge  of  the  nature  of  the  title  and  the 
Interest  the  partnership  had  in  the  land,  and 
by  suffering  It  to  be  sold  as  the  property  of 
his  deceased  partner's  estate  and  becoming 
the  purchaser  at  that  sale  he  Is  estopped 
from  now  claiming  the  proceeds  as  partner- 
ship property. 
There  being  no  confiict  in  the  evidence, 
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the  conclusion  of  the  andltor  that  the  plain- 
tiff was  not  entitled  to  recover  was  right, 
and  the  court  did  not  err  in  dismissing  the 
exceptions  to  his  report  and  making  the  re- 
port the  judgment  of  the  court. 

Judgment  aflLrmed.    All  the  Justices  con- 
cur. 


(121  Oa.  40) 

CENTRAL  OF  GEORGIA  RY.  CO.  T.  HEN- 
SON. 

(Supreme  Court  of  Georgia.     Dec.   12,   1904.) 

DEATH   BY  WBONGFUL  ACT— PETITION— AMEND- 
MENT—EVIDENCE. 

1.  A  petition  for  damages,  brought  by  a  fa- 
ther, under  Civ.  Code  1895,  §  3828,  for  the 
homicide  of  his  minor  daughter,  which  alleges 
that  the  petitioner  "has  been  and  is  unable  to 
earn  a  support  for  his  family  without  the  assist- 
ance of  his  said  daughter,'*  mav  be  amended  by 
striking  therefrom  the  words  his  family,*'  and 
inserting  in  lieu  thereof  the  word  "himself." 

2.  The  allegations  of  the  petition  as  to  the 
prospective  earning  capacity  of  the  deceased 
were  not  subject  to  the  special  demui'rer  filed 
thereto. 

3.  In  a  suit  for  damages  by  a  father  for  the 
homicide  of  his  minor  child,  brought' under  Civ. 
Code  1895,  fi  3828,  it  is  not  necessary,  in  order 
for  the  plaintiff  to  recover,  that  he  show  by 
the  evidence  that  be  depended  alone  upon  the 
deceased  child  for  his  entire  support.  It  is  suf- 
ficient if  he  establish  partial  aependence  upon 
the  child's  labor,  accompanied  by  substantial 
contribution  therefrom  to  his  maintenance. 

4.  The  evidence  was  conflicting,  but  that  for 
the  plaintiff  warranted  a  finding  that  the  homi- 
cide on  account  of  which  the  suit  was  brought 
was  brought  about  by  the  negligence  of  the  de- 
fendant's employes,  and  that  the  deceased  was 
free  from  fault. 


(Syllabus  by  the  Court) 

Error  from  Superior  Coprt,  Floyd  County; 
W.  M.  Henry,  Judge. 

Action  by  J.  W.  Henson  against  the  Cen- 
tral of  Georgia  Railway  Coxhpany.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Affirmed. 

J.  Branham,  McHenry  &  Maddox,  and  F. 
W.  Copeland,  for  plaintiff  in  error.  Dean  & 
Dean,  for  defendant  In  error. 

CANDLER,  J.  This  was  a  suit  for  dam- 
ages against  a  railroad  company,  brought  by 
a  father  for  the  homicide  of  his  minor  daugh- 
ter. The  original  petition  alleged  that  the 
petitioner's  wife  died  in  the  year  1901,  and 
that  since  her  death  "petitioner  and  his  fam- 
ily, consisting  of  [the  deceased]  and  four 
small  children,  have  lived  together,  each 
working  for  the  support  and  maintenance  of 
the  family  as  they  were  able  to  do;  they  hav- 
ing no  means  of  support  except  such  as  they 
derived  from  their  labor.  Petitioner,  being 
in  feeble  health  and  disabled  by  an  injury, 
has  been  and  Is  unable  to  earn  a  support  for 
his  family  without  the  assistance  of  his  said 
daughter."  By  an  amendment,  which  was 
allowed  over  the  objection  of  the  defendant, 
the  words  **hl8  family,"  in  the  sentence  last 
quoted,  were  stricken,  and  the  word  "him- 
self   substituted    therefor.    The    defendant 


demurred  generally  and  specially,  but  its  de- 
murrer was  overruled.  It  also  filed  an  an- 
swer, and  the  case  was  tried  before  a  Jury, 
which  returned  a  verdict  for  the  plaintiff  for 
$2,500.  The  defendant  brings  the  case  to  this 
court  on  exceptions  to  the  overruling  of  its 
motion  for  a  new  trial  and  of  its  demurrer, 
and  to  the  allowance  of  the  amendment  to  the 
petition  heretofore  mentioned. 

1,  2.  The  cause  of  action  stated  by  the 
plaintiff  in  his  original  petition  was  the 
wrongful  homicide  of  his  daughter.  It  is 
true  that  the  fact  that  the  deceased  assisted 
the  petitioner  In  his  efforts  to  support  his 
family  would  not  authorize  a  recovery  by 
reason  of  the  section  of  the  Code  under 
which  this  suit  was  brought,  and  to  that  ex- 
tent the 'petition  as  originally  filed  was  de- 
fective and  subject  to  special  demurrer.  The 
disposition  made  of  the*  earnings  of  the  de- 
ceased, however,  was  not  the  cause  of  action. 
It  was  matter  which  should  have  been  prop- 
erly pleaded  In  the  first  Instance,  but  the  fail- 
ure to  so  plead  it  did  not  render  the  petition 
fatally  defective  and  not  subject  to  amend- 
ment In  the  case  of  City  of  Columbus  v. 
Anglln,  120  Ga.  785,  48  S.  E.  318,  is  to  be 
found  an  exhaustive  review  of  the  law  relat- 
ing to  amendment  of  pleadings  in  this  state. 
The  previous  decisions  of  this  court  on  the 
subject  were  either  harmonized,  or,  so  far  as 
they  were  in  conflict  with  the  principles  an- 
nounced, overruled,  and  the  rulings  there 
made  may  be  taken  as  the  settled  law  of  this 
state  in  regard  to  amendments.  Tested  by 
that  decision,  we  do  not  hesitate  to  say  that 
the  Judgment  allowing  the  amendment  to  the 
petition  in  the  present  case  was  correct  The 
demurrer  filed  by  the  defendant  raises,  in 
part,  the  same  question  as  the  objection  made 
to  the  allowance  of  the  amendment,  and  to 
that  extent  the  demurrer  need  not  be  sepa- 
rately considered.  The  only  remaining 
ground  of  demurrer  was  that  certain  allega- 
tions of  the  petition  as  to  the  earning  capac- 
ity of  the  deceased  were  remote,  speculative, 
and  contingent ;  but  a  careful  reading  of  the 
allegations  in  question  shows  that  they  are 
not  fairly  open  to  that  objection. 

8.  It  is  urged  that  the  verdict  was  contrary 
to  law  and  the  evidence,  for  the  special  rea- 
son that  the  evidence  showed  that  the  plain- 
tiff was  not  dependent  upon  his  minor  daugh- 
ter for  a  support  for  himself.  It  Is  well  set- 
tled by  the  decisions  of  this  court  that  sec^ 
tion  3828  of  the  Civil  Code  of  1895,  under 
which  the  present  action  was  brought,  being 
in  derogation  of  the  common  law,  must  be 
strictly  construed;  that,  In  order  to  author^ 
Ize  a  recovery  thereunder,  the  deceased  must 
at  the  time  of  the  homidde  have  been  con- 
tributing in  a  substantial  degree  to  the  sup- 
port of  the  plaintiff;  and  that  the  plaintiff 
must  have  been  dependent  upon  the  deceased 
for  such  support  and  maintenance.  Smith  v. 
Hatcher,  102  Ga.  160,  29  S.  ^.  162 ;  Georgia 
R.  Co.  V.  Spinks,  111  Ga.  571,  36  S.  E.  855. 
It  is  equally  well  settled,  however,  that  It  is 
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not  necessary,  under  this  section,  that  the 
plaintiff  show  that  he  or  she  depended  alone 
upon  th£  deceased  for  his  or  her  entire  sup- 
port; but  that  partial  dependence  upon  the 
child's  labor,  accompanied  by  substantial  con- 
tribution therefrom  to  the  maintenance  of 
the  plaintiir,  is  sufficient;  and  further  that 
where  a  family  of  working  people  includes 
parents  and  a  minor  child,  and  the  child  ren- 
ders valuable  services,  of  which  the  mother, 
or,  if  no  mother,  the  father,  gets  the  benefit, 
the  parent  is  dependent  upon  the  child  if  the 
child  thus  contributes  substantially  to  his  or 
her  support  Daniels  v.  S.,  F.  &  W.  Ry.  CJo., 
86  6a.  236,  12  S.  E.  365 ;  R.  &  D.  R.  Co.  y. 
Johnston,  89  Ga.  560,  15  S.  E.  908 ;  Augusta 
R.  Co.  V.  Glover,  92  Ga.  132,  18  S.  B.  406 ;  A. 
&  C.  R.  Co.  V.  Gravitt,  93  Ga.  396,  20  S.  E. 
550,  26  L.  R.  A.  5Si3,  44  Am.  St  Rep.  145; 
Georgia  R.  Co.  y.  Splnks,  supra.  In  the  pres- 
ent case  it  was  shown  tiiat  the  plaintiff  was 
capable  of  earning,  and  at  times  did  earn, 
some  money,  which  went  to  his  support  and 
maintenance.  It  was  also  shown,  however, 
that  froip  various  causes  he  was  disabled, 
and  had  not  the  capacity  to  provide  his  entire 
support;  and  there  was  some  evidence  to 
show  that  at  the  time  of  the  homicide  of  his 
minor  daughter  .he  was  in  part,  at  least,  de- 
pendent on  her  earnings  for  his  support,  and 
that  those  earnings  contributed  to  a  material 
extent  to  his  support 

4.  The  evidence  as  to  the  negligence  of  the 
employes  of  the  railroad  company  and  the  con- 
tributory negligence  of  the  deceased  was  very 
conflicting.  That  for  the  defendant  made 
out  a  perfect  defense,  and,  if  believed  by  the 
jury,  would  necessarily  have  resulted  in  a 
verdict  in  its  favor.  On  the  contrary,  the 
evidence  for  the  plaintiff  warranted  a  finding 
that  the  defendant's  train  was  cut  in  two  at 
the  crossing  where  the  homicide  occurred  for 
the  express  purpose  of  allowing  the  crowd  of 
mill  operatives,  of  which  the  deceased  was 
one,  to  cross  the  track;  that  after  the  train 
was  cut  in  two  the  deceased  and  others  were 
invited  to  cross  the  track ;  that  all  this  was 
done  by  employ^  of  the  railroad  company; 
that  the  attempt  of.  the  deceased  to  go  across 
the  track  was  not  an  act  of  negligence ;  and 
that,  while  the  crowd  of  people  were  pouring 
across  the  track  between  the  separated  por- 
tions of  the  train,  those  portions  were  negli- 
gently brought  together  again,  catching  the 
plaintiff's  daughter  between  two  cars  and 
crushing  out  her  life.  It  was  for  the  jury  to 
say  which  of  these  conflicting  theories  was 
correct,  under  the  evidence.  The  conflict 
was  resolved  by  them  in  favor  of  the  plain- 
tiff. The  trial  judge,  by  his  refusal  to  grant 
a  new  trial,  in  effect  expressed  his  approval 
of  their  finding,  and  the  verdict  will  not  be 
disturbed  by  us. 

The  amended  motion  for  a  new  trial  con- 
tained several  grounds  in  which  complaint 
was  made  of  rulings  of  the  trial  judge  as  to 
the  admission  of  evidence,  but,  as  these 
grounds  were  not  insisted  upon  before  this 


court,  they  will  be  considered  as  having  been 
abandoned. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(121  Qe.  m) 
EDWARDS  V.  KELLOGa 
(Supreme  Court  of  Georgia.    Dec.  9,  1904.) 

PLEADING — DEMUBBER— HABMLESS     EBBOB. 

1.  The  erroneoua  refusal  to  sustain  a  demur- 
rer to  80  much  of  a  petition  as  prays  for  at- 
torney's fees  on  the  ground  that  the  defendant 
had  been  stubbornly  litigious  and  bad  acted  in 
bad  faith  will  not  work  a  reversal  of  the  judg- 
ment where  the  jury  does  not  find  a  verdict 
for  attorney's  fees,  hut  when  evidence  is  ad- 
mitted in  support  of  such  a  prayer,  and  this 
evidence  is,  m  its  tendency,  prejudicial  to  the 
defendant  on  the  main  issues  involved,  a  new 
trial  must  result 

(Syllabus  by  the  Court) 

Error  from  Superior  Ck>urt,  Fannin  Coun* 
ty;  Geo.  P.  Gtober,  Judge. 

Action  by  T.  W.  Kellogg  against  L.  G- 
Edwards.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Reversed. 

Griffin  &  Attaway  and  A.  8.  J.  Hall,  for 
plaintiff  in  error.  N.  A.  Morris,  J.  Z.  Foster, 
and  Dupree  &  Dobbs,  for  defendant  in  error. 

CANDLER,  J.  The  petition  filed  by  the 
plaintiff  makes,  in  effect,  the  following  case: 
The  plaintiff  and  W.  a  Thomas  were  part- 
ners in  a  mercantile  business  in  the  town  of 
Blue  Ridge,  and  on  a  day  named  the  de- 
fendant purchased  from  the  plaintiff  his  in- 
terest in  the  partnership  at  an  agreed  price 
of  $1,650.  By  the  terms  of  the  agreement 
the  defendant  undertook  to  assume  and  pay 
off  the  plaintiff's  part  of  the  indebtedness 
of  the  firm,  and  was  entitled  to  all  of  the 
plaintiff's  interest  in  the  partnership  assets. 
The  defendant  also  contracted  to  pay  $150 
of  the  purchase  price  in  cash  upon  the  con- 
summation of  the  trade,  and  to  give  three 
notes  for  $500  each  for  the  balance,  due  12 
months  after  date,  and  bearing  interest  at 
8  per  cent  per  annum  from  date.  A  few 
days  after  this  agreement  was  made,  the  de- 
fendant paid  the  plaintiff  $175,  but  has  re- 
fused to  pay  the  balance,  or  any  part  of  it, 
although  due,  and  has  failed  and  refused  to 
give  his  notes  as  promised.  It  was  also  al- 
leged that  the  defendant  had  been  stubborn- 
ly litigious  and  had  acted  in  bad  faith,  in 
that,  prior  to  the  filing  of  suit  by  the  plain- 
tiff, he  entered  Into  a  written  agreement  to 
submit  to  arbitration  the  matters  In  con- 
troversy, and  after  evidence  was  heard  by 
the  arbitrators  he  withdrew  from  his  agree- 
ment and  notified  the  arbitrators  that  he 
would  not  abide  by  their  award,  thus  causing 
the  plaintiff  the  expense  of  employing  coun- 
sel and  entering  suit.  The  petition  prayed 
for  judgment  for  $1,475,  besides  interest  and 
for  $250  attorney's  fees.  The  defendant  de- 
murred to  so  much  of  the  petition  as  claimed 
attorney's   fees.     The  demurrer  was  over- 
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ruled.  He  also  filed  an  answer  in  which  he 
admitted  having  entered  Into  an  agreement 
to  purchase  the  interest  of  the  plaintiff  in 
the  partnership  mentioned,  but  averred  that 
this  agreement  was  induced  by  the  express 
guaranty  of  the  plaintiff  that  the  debts  of 
the  firm  did  not  exceed  $8,000,  and  that  this 
guaranty  was  not  true,  the  partnership  debts, 
as  a  matter  of  fact,  amounting  at  that  time 
to  $17,797.96,  one-half  of  which  had  been 
paid  by  the  defendant  as  the  successor  of 
the  plaintiff  in  the  partnership.  The  answer 
prayed  that  the  defendant  have  Judgment 
against  the  plaintiff  for  $4,898.88,  or  one- 
half  of  the  excess  of  the  amount  really  owed 
by  the  firm  at  the  time  of  the  contract  over 
the  amount  represented  by  the  plaintiff  to  be 
the  maximum  Indebtedness  of  the  partner^ 
ship.  On  the  trial  the  Jury  returned  a  ver- 
dict for  the  plaintiff  for  $1,475,  without  in- 
terest or  attorney's  fees.  The  defendant's 
motion  for  a  new  trial  was  overruled,  to 
which  order,  as  well  as  the  order  overruling 
his  demurrer,  he  excepts. 

There  can  be  no  doubt  that  the  demurrer 
to  so  much  of  the  petition  as  sought  to  re- 
cover attorney's  fees  should  have  been  sus- 
tained. The  allegations  of  the  petition  do  not 
set  up  such  bad  faith  as  the  law  recognizes 
as  a  warrant  for  the  recovery  of  attorney's 
fees.  "Bad  faith,"  as  contemplated  by  the 
statute,  refers  to  the  original  transaction, 
rather  than  to  the  motive  with  which  the 
defense  is  made.  Traders'  Ins.  Co.  v.  Mann, 
118  Ga.  381  (7).  46  S.  E.  426.  It  matters  not 
how  stubborn  or  litigious  a  defendant  may 
be,  he  is  not  liable  for  attorney's  fees  so 
long  as  he  has  proceeded  in  good  faith  and 
has  a  substantial  right  in  the  premises. 
Lowry  Banking  Co.  v.  Atlanta  Piano  Co., 
95  Ga.  149,  22  S.  E.  42.  The  fact  that  the 
defendant  entered  into  an  agreement  to  sub- 
mit to  arbitration,  and,  after  evidence  had 
been  heard,  but  before  an  award  had  been 
made,  withdrew  from  his  agreement,  fur- 
nished no  ground  for  a  Judgment  against  him 
for  attorney's  fees,  for  it  was  his  right  to 
withdraw  at  any  time  before  an  award. 
Parsons  v.  Ambos,  121  Ga.  98,  48  S.  E.  697. 
We  do  not,  however,  reverse  the  Judgment 
of  the  court  below  on  the  ground  of  error  in 
overruling  the  demun'er,  because  it  is  ap- 
parent, from  the  fact  that  no  verdict  was  re- 
turned for  attorney's  fees,  that  this  error 
was  harmless.  But  the  admission  of  evi- 
dence in  support  of  the  allegations  of  the 
petition  which  were  attacked  by  the  demur- 
rer was,  in  our  opinion,  error  requiring  the 
grant  of  a  new  trial.  The  natural  tendency 
of  this  evidence  was  to  prejudice  the  minds 
of  the  Jury  against  the  defendant  by  creat- 
ing the  impression  that,  in  withdrawing 
from  a  submission  to  arbitration  into  which 
he  had  entered,  he  was  acting  in  bad  faith; 
and  to  this  extent  it  was  not  only  irrelevant, 
but  harmful.  The  plaintiff's  petition  was,  in 
effect  an  action  on  account  for  the  agreed 
purchase  price  of  a  one-half  interest  in  the 


partnership,  while  the  plea  of  the  defendant 
was  one  of  failure  of  consideration.  The 
evidence  demanded  a  finding  that  the  de- 
fendant purchased  the  plaintiff's  Interest  in 
the  partnership,  and  agreed  to  pay  therefor 
$1,650,  only  $175  of  which  was  ever  paid; 
that  the  plaintiff  stated  to  the  defendant 
that  the  debts  then  due  by  the  firm  would 
approximate  $8,000;  that,  as  a  matter  of 
fact,  they  exceeded  this  amount;  that  the 
debts  due  to  the  firm  were  also  in  excess  of 
the  amount  represented  by  the  plaintiff;  and 
that  the  defendant,  upon  learning  that  the 
statements  made  to  him  by  the  plaintiff  were 
not  true,  did  not  attempt  to  rescind  the  con- 
ti'act,  but  adhered  to  it,  reaping  whatever 
benefits  accrued  to  him  from  a  membership 
in  the  firm,  as  well  as  bearing  his  proportion 
of  the  partnership  burdens.  Under  the  evi- 
dence, the  Jury  might  have  found  for  the 
plaintiff  the  full  amount  sued  for,  with  the 
exception  of  attorney's  fees.  They  might 
have  found  that  the  consideration  flowing  to 
the  defendant  had  partly  failed,  and  have 
returned  a  verdict  for  the  plaintiff  on  a  quan- 
tum valebat,  or  they  might  have  found  that 
the  $175  already  paid  the  plaintiff  by  the  de- 
fendant had  completely  discharged  the  ob- 
ligation, in  view  of  the  failure  of  the  alleged 
warranty.  Thus,  in  view  of  the  conflict  of 
the  evidence  on  this  vital  and  controlling 
point,  it  is  clear  that  the  admission  of  ir- 
relevant evidence  having  a  tendency  harm- 
ful to  the  defendant  must  work  the  grant  of 
a  new  trial. 

The  motion  for  a  new  trial  also  complains 
of  alleged  error  in  the  charge  of  the  court, 
but  those  charges,  in  our  opinion,  fairly  set 
forth  the  law  applicable  to  the  case.  We 
reverse  the  Judgment  solely  on  the  ground 
of  error  in  the  admission  of  evidence  as 
above  set  out 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(121  Qa.  860) 
CARTER  v.  STATE. 

(Supreme  Court  of  Georgia.    Dec  9,  1904.) 

CBIUINA.L  I^W—TNSTHUCTTONS— REASONABLE 
nOUBT— EVIDENCE. 

L  In  only  one  of  the  charges  complained  of 
was  there  any  error,  and  that  was  cured  by 
language  used  in  immediate  connection  there- 
with. The  evidence,  the  admission  of  which  is 
assigned  as  error,  does  not  appear  to  have  been 
objected  to  on  the  trial  in  the  court  below,  and 
therefore,  even  if  erroneously  admitted,  will  not 
work  the  grant  of  a  new  trial.  The  assign- 
ments of  error  on  the  failure  of  the  judge  to 
charge  certain  principles  alleged  to  have  been 
applicable  are  without  merit,  for  the  reason 
that  no  written  requests  were  made  that  such 
charges  be  given.  The  evidence  warranted  the 
verdict,  and  it  was  not  en-or  to  overrule  the 
motion  for  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Lowndes  Coun- 
ty; R.  G.  Mitchell,  Judge. 


1 1.  See  Criminal  Law,  voL  16,  Cent  Dig.  |  2^9. 
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J.  C.  Carter  was  convicted  of  assault,  and 
brings  error.     Affirmed. 

G.  A.  Whitaker  and  W.  M.  Hammond,  for 
plaintiff  in  error.  W.  B.  Thomas,  Sol.  Gen., 
for  the  Stata 

CANDLER,  J.  The  accused  was  found 
guilty  upon  an  indictment  charging  him  with 
assault  with  intent  to  rape.  He  moved  for  a 
new  trial,  which  was  refused,  and  he  except- 
ed. The  motion,  aside  from  the  general 
grounds  that  the  verdict  was  contrary  to  law 
and  the  evidence,  complains  of  various  ex- 
tracts from  the  charge  of  the  court,  of  the 
admission  of  stated  evidence,  and  of  the  fail- 
ure to  give  in  charge  certain  principles  alleg- 
ed to  have  been  applicable  to  the  case. 

Most  of  the  charges  complained  of  are  as- 
signed as  error  because  the  court  failed  to 
charge  in  Immediate  connection  therewith 
that,  before  a  conviction  could  be  had,  the 
jury  must  be  satisfied  of  the  guilt  of  the  ac- 
cused beyond  a  reasonable  doubt,  and  that 
the  evidence  must  preclude  every  other  rea- 
sonable hypothesis  than  that  of  the  guilt  of 
the  accused.  An  examination  of  the  charge 
of  the  court  shows  that  the  law  of  reason- 
able doubt  was  sufficiently  explained  to  the 
Jury.  To  hold  that  this  principle  must  be 
reiterated  after  the  Instructions  given  upon 
each  and  every  principle  of  law  given  In 
charge  would  lead  to  a  manifest  absurdity. 
Aside  from  this,  it  is  too  well  settled  to  need 
citation  of  authority  that  it  will  not  be  held 
error  that  the  court,  In  giving  In  charge  a 
correct  and  applicable  principle  of  law,  failed 
to  charge  in  connection  therewith  some  other 
equally  applicable  and  correct  principle. 
Only  one  of  the  charges  complained  of  pre- 
sents any  difficulty,  and  that  was  in  the  fol- 
lowing language:  "You  must  be  satisfied,  gen- 
tlemen, under  the  law,  that  the  defendant  in 
the  commission  of  this  act — and  you  will 
look  to  all  of  the  evidence,  all  of  the  circum- 
stances surrounding  the  case,  everything  con- 
nected with  It  that  has  been  admitted  before 
you,  and  determine  from  that  evidence  wheth- 
er or  not  the  defendant  took  hold  of  this  girl 
— ^made  this  assault  upon  her  by  laying  his 
hands  upon  her  with  the  Intent  to  have  carnal 
knowledge  of  her  forcibly  and  against  her 
will.  It  Is  necessary  that  you  be  satisfied  of 
this  fact  before  you  would  be  authorized  to 
convict  the  defendant  of  the  offense  of  assault 
with  Intent  to  rape."  It  is  claimed  that  the 
language  used  in  the  first  pail  of  this  charge, 
*'Tou  must  be  satisfied,  gentlemen,  under  the 
law,  that  the  defendant  In  the  commission  of 
this  act,"  assumed  that  the  accused  was 
guilty  of  the  act  charged  in  the  indictment, 
and  left  to  the  jury  only  the  question  of  his 
intent  It  must  be  confessed  that  the  lan- 
guage quoted  is  not  well  expressed;  but  a 
careful  reading  of  the  entire  charge  will  show 
that  the  language  Immediately  following, 
which  is  parenthetical  in  its  form,  made  It 
clear  that  the  jury  could  not  consider  the 


question  of  Intent  until  they  had  first  deter- 
mined that  the  accused  laid  his  hands  upon 
the  girl  as  charged;  and  this,  we  think,  cured 
whatever  was  objectionable  in  the  part  of  the 
charge  to  which  exception  Is  taken. 

The  ground  of  the  motion  which  complains 
of  the  admission  of  evidence  does  not  show 
that  any  objection  was  made  to  its  admis- 
sion when  it  was  offered  in  the  trial  court, 
and  hence  it  cannot  now  be  considered.  The 
failure  to  charge  the  principles  alleged  to 
have  been  applicable  will  not  be  held  error 
In  the  absence  of  written  requests,  and  it 
appears  that  no  such  requests  were  made. 
The  jury  believed  the  witnesses  offered  by  the 
state.  The  trial  judge  approved  the  verdict, 
and  we  will  not,  In  a  case  where  the  evidence, 
if  believed.  Is  sufficient  to  make  out  the  case 
charged,  set  aside  a  judgment  refusing  a  new 
trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(121  Oa.  384) 
HARVEY  V.  BUCHANNAN. 

(Supreme  Court  of  Georgia.    Dec  9,  1904.) 

VICIOUS   ANIHALS—LIABILITT   OF  OWNEB. 

1.  The  owner  of  a  vicious  or  dangerous  ani- 
mal, who  allows  the  same  to  go  at  liberty,  is 
liable  to  one  who  sustains  injury,  as  a  result 
of  the  vicious  or  dangerous  tendency  of  the 
animal^  only  in  the  event  that  the  owner  knows 
its  vicious  or  dangerous  character.  If  he  does 
not  know  this  fact,  he  will  not  be  liable  for  an 
injury  which  is  not  the  usual  and  natural  con- 
sequence to  be  anticipated  from  allowing  an 
ordinary  animal  of  that  kind  to  go  at  large. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Floyd  County ; 
W.  M.  Henry,  Judge. 

Action  by  J.  A.  Buchannan  against  W.  EL 
Harvey.  Verdict  for  plaintiff.  Defendant's 
certiorari  was  overruled,  and  he  brings  error. 
Reversed. 

MdHenry  &  Maddox,  for  'plaintiff  in  error. 
Junius  F.  Hillyer,  for  defendant  in  error. 

COBB,  J.  This  suit  originated  in  a  jus- 
tice's court.  The  plaintiff  was  the  owner  of 
a  kid,  of  the  alleged  value  of  $1.  The  de- 
fendant was  the  owner  of  a  mule,  and  the 
record  discloses  that  "her  name  was  Maud." 
The  cause  of  controversy  was  the  death  of 
the  kid  at  the  hands,  or,  to  speak  more  ac- 
curately, at  the  mouth  and  fore  feet,  of  the 
mule.  The  trial  resulted  In  a  verdict  in  fa- 
vor of  the  plaintiff  for  $1  damages  and  $26.- 
05  costs.  The  defendant  complains  because 
the  court  overruled  his  certiorari 

It  appears  from  the  evidence  that  the 
mule  was  at  large,  and  entered  the  pasture 
of  the  owner  of  the  kid,  the  pasture  not  be- 
ing protected  by  a  lawful  fence.  While  the 
record  discloses  the  district  In  which  the 
suit  was  brought,  and  therefore  the  district 
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in  which  the  defendant  resided,  It  does  not 
dificlose  the  district  in  which  the  pasture  of 
the  plaintiff  was  located.  The  stock  law  is 
in  force  only  in  some  of  the  districts  in 
Floyd  county,  in  which  the  cause  of  action 
arose.  We,  therefore,  cannot  determine 
from  the  record  whether  the  case  should  be 
controlled  by  rules  which  would  be  applica- 
ble in  a  stock-law  district,  or  by  those  which 
would  apply  in  a  district  in  which  fences 
are  maintained.  In  those  districts  where 
the  stock  law  has  been  adopted,  it  is  the  du- 
ty of  the  owners  of  stock  to  keep  them  in 
inclosures  protected  by  lawful  fences,  and  a 
mule  at  large  in  such  a  district  would  be  a 
trespassing  animal.  In  those  districts  where 
the  stock  law  has  not  been  adopted,  it  is  the 
&uty  of  owners  of  land  to  protect  their  prem- 
ises and  crops  by  lawful  fences  against  an- 
imals which  are  allowed  to  go  at  large.  In 
the  one  case  the  owner  of  the  animal  would 
hare  been  at  fault  in  negligently  allowing 
it  to  go  at  large ;  in  the  other  case  he  would 
not  have  been  to  blame  for  merely  allowing 
his  mule  to  roam.  We  have  called  attention 
to  the  matter  of  fences,  for  the  reason  that 
stress  has  been  laid  in  the  argument  upon 
the  fact  that  the  pasture  in  which  the  kid 
was  killed  was  not  protected  by  a  lawful 
fence.  But,  under  the  view  we  have  taken 
of  the  case,  we  do  not  think  it  is  material 
whether  the  cause  of  action  arose  in  a  stock- 
law  district  or  not  The  CJode  declares :  •'A 
person  who  owns  or  keeps  a  vicious  or  dan- 
gerous animal  of  any  kind,  and  by  the  care- 
less management  of  the  same,  or  by  allow- 
ing the  same  to  go  at  liberty,  another  with- 
out fault  on  his  part  is  injured  thereby,  such 
owner  or  keeper  shall  be  liable  in  damages 
for  such  injury."  Oiv.  CJode  1896,  f  3821. 
This  is  but  a  restatement  of  the  common 
law,  and  at  common  law,  in  order  to  support 
such  actions,  it  was  necessary  to  show,  not 
only  that  the  animal  was  vicious  or  danger- 
ous, but  also  that  the  owner  knew  this  fact 
The  scienter  was  the  gist  of  the  action.  Con- 
way V.  Grant,  88  Ga.  40,  13  S.  E.  803,  14  I*. 
R.  A.  196,  80  Am.  St  Rep.  145;  Reed  ▼. 
Southern  Express  Ck)..  95  Ga.  108,  22  S.  B. 
183,  51  Am.  St  Rep.  62.  A  careful  examina- 
tion of  the  record  falls  to  disclose  any  evi- 
dence that  the  owner  of  the  mule  knew  that 
the  animal  was  vicious  and  dangerous. 
Hence  there  was  no  liability  upon  him  for 
damages,  whether  he  was  at  fault  in  allow- 
ing the  mule  to  go  at  large,  or  whether  he 
had  a  right  to  release  it  from  his  premises. 
The  killing  of  stock  is  not  the  natural  or 
usual  consequence  of  allowing  the  ordinary 
mule  to  go  at  large.  The  destruction  of  or 
Injury  to  crops  or  herbage  would  be.  Hence, 
in  the  one  case,  proof  of  the  scienter  as  to 
the  mule's  habits  and  tendencies  is  neces- 
sary as  a  part  of  the  plaintiff's  case,  and  in 
the  other  it  is  not  The  Judge  erred  in  not 
sustaining  the  certiorari. 

Judgment  reversed.    All  the  Justices  con- 
curring. 


(121  Oa.  443) 
MACON  RY.  &  LIGHT  00.  t.  BARNES. 

(Supreme  Court  of  Georgia.    Dec.  12,  1904.) 

TBIAI.    —    INSTBUCnONS— STREET    BAILSOADS- 

INJUBT  TO  TBAVELBB— DILIGENCE— 

MISTBIAL— EVIDENCE. 

1.  Where  the  court  properly  instructed  the 
jury  as  to  the  respective  rights  of  the  parties 
on  a  question  in  the  case,  the  refusal  to  give  in 
charge  a  request  containing  a  general  proposi- 
tion of  law,  though  pertinent  to  the  question, 
was  not  cause  for  a  new  trial. 

Z  "What  particular  means  or  measures  of 
diligence  would  be  appropriate  for  use  under 
the  circumstances  should  oe  left  to  the  jury.*' 
Accordingly  it  was  not  incumbent  on  the  cour( 
to  give,  as  requested,  a  charge  that  one  who 
drives  on  and  along  a  street  railway  track  laid 
in  a  public  highway  "should  be  careful  to  look 
and  listen  with  ordinary  care  to  avoid  a  colli- 
sion." 

8.  An  exception  to  a  correct  charge  because 
of  failure  to  give,  in  the  same  connection,  some 
other  pertinent  legal  propositon,  is  not  a  good 
assignment  of  error. 

4.  It  was  not  erroneous  to  instruct  the  jury 
that,  in  passing  upon  the  credibility  of  the  wit- 
nesses, ''their  bias  or  impartiality,  as  the  same 
may  legitimately  appear  from  the  evidence," 
might  be  considered. 

6.  A  motion  for  a  mistrial  was  not  the  appro- 
priate remedjr  when,  upon  a  poll  of  the  jury, 
the  party  against  whom  the  verdict  was  render- 
ed contended  that  it  appeared  from  the  answers 
of  one  of  the  jurors  that  it  was  not  his  verdict. 

6.  There  was  evidence  to  authorize  the  verdict, 
and  the  court  did  not  err  in  refusing  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  James  Barnes  against  the  Ma- 
con Railway  &  Light  Company.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

Dessau,  Harris  ^  Harris,  for  plaintiff  in 
error.  Jqs.  H.  Hall  and  Steed  &  Ryals,  for 
defendant  in  error. 

FISH,  P.  J.  1.  The  defendant  operated  a 
street  railroad  in  the  city  of  Macon  and  some 
of  the  adjacent  suburbs.  Plaintiff  was  driv- 
ing in  his  buggy  longitudinally  on  defend- 
ant's track,  in  a  public  highway  beyond  the 
city  limits,  when  one  of  defendant's  cars 
came  in  collision  with  the  buggy,  resulting  in 
the  alleged  injuries  and  damages  for  which 
he  sued.  On  the  trial  defendant's  counsel 
requested  the  court  to  charge  the  jury  that 
"the  street  railway  company,  at  the  place 
i  where  the  alleged  injury  to  the  plaintiff  is 
alleged  to  have  occurredi  had  the  superior 
right  of  way."  The  court  refused  to  give 
this  request,  but  did  instruct  the  jury  that 
*the  public  have  a  right  to  use  a  public  high- 
way upon  which  a  street  railway  is  operated, 
and  the  company  has  a  right  to  use  the  high- 
way upon  which  its  track  is  laid,  and  to  op- 
erate its  cars  thereon;  but  it  is  incumbent 
upon  the  public,  in  ♦  •  •  driving  longi- 
tudinally on  the  track,  to  exercise  ordinary 
care  and  diligence  •  •  •  not  to  interfere 
with  the  use  of  the  track  by  the  railway 
company,"  and  to  exercise  a  like  degree  of 
care  to  avoid  collisions.    In  view  of  these 
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Instmctioiit,  we  do  not  think  the  refueal  to 
gXve  the  request  was  erroneoui.  A  street 
railway  company  has  no  superior  right  to  the 
use  of  the  public  highway  in  which  its  cars 
are  operated,  over  the  rights  of  other  users 
of  the  highway,  except  that,  from  the  neces- 
sity of  the  case,  the  latter,  at  places  oth- 
er than  crossings,  must  give  the  company's 
cars  the  right  to  pass  when  occasion  re- 
quires. In  other  respects  the  rights  of  street 
railway  companies  In  using  public  highways 
with  their  cars  are  precisely  like  the  rights 
of  others  who  use  the  highways  with  other 
▼ehides.  As  the  highway  is  laid  out  for  pas- 
sage, each  passer  has  a  right  of  passage, 
subject  only  to  the  condition  that  he  does  not 
unnecessarily  Interfere  with  such  use  by 
others  as  they  are  entitled  to.  ButteUi  t. 
Railway. Company,  69  N.  J.  Law,  802,  86  AtL 
700;  Nellls,  Street  Railroad  Accident  Law,  f 
15;  Booth,  Street  Railway  Law,  ft  308;  27 
Am.  &  Eng.  Bnc  L.  57  et  seq.  The  instruc- 
tions given  to  the  Jury  clearly  recognized,  to 
the  full  extent,  the  superior  right  of  way  the 
defendant  company  had  in  the  use  of  its 
tracks  when  the  collision  occurred;  and  the 
Jury  were  much  more  likely  to  get  from  the 
court's  Instructions  a  correct  understanding 
of  the  principle  Involyed  than  they  would 
have  been  from  the  general,  abstract  prop- 
osition embodied  in  the  request  The  broad 
assertion  in  the  request  that  the  railway 
company  had  the  superior  right  of  way 
might,  if  given  without  qualification,  have 
impressed  the  Jury  with  the  idea  that  the 
railway  company  was  in  some  measure  ex- 
empt from  the  care  required  of  It  by  law 
to  avoid  the  collision  with  the  plaintiiTs 
huggy. 

2.  It  was  not  erroneous  to  refuse  to  charge 
the  Jury  that  one  who  drives  on  and  along 
a  street  railway  track  laid  In  a  public  high- 
way "should  be  careful  to  look  and  listen 
with  ordinary  care  to  avoid  a  collision." 
Whatever  may  be  the  rulings  on  the  subject 
in  other  Jurisdictions,  it  is  well  settled  in 
this  state  that  it  is  not  incumbent  upon  the 
court  to  instruct  the  Jury  that  it  Is  the  duty 
of  one  who  attempts  or  intends  to  cross  a 
railroad  track  to  use  his  senses  of  hearing 
and  seeing  before  stepping  on  the  track. 
'The  precise  thing  which  any  man  should 
do  before  stepping  upon  a  railroad  track 
is  that  which  any  prudent  man  would  do 
under  similar  circumstances.  If  prudent 
men  would  look  and  listen,  so  must  every 
one  else,  or  take  the  consequences,  so  far 
as  the  consequences  might  have  been  avoid- 
ed by  that  means.  The  court  cannot  In- 
struct the  Jury  what  a  prudent  man  would 
do,  for,  in  legal  contemplation,  the  Jury  know 
it  better  than  the  court"  Richmond  &  Dan- 
vUle  R.  Co.  V.  Howard,  79  Oa.  44,  63,  8  S.  B. 
426;,  Richmond  &  Danville  R.  Co.  v.  John- 
stoni  89  Oa.  560,  15  S.  B.  006;  Metropolitan 
8t  R.  Co.  V.  Johnson,  00  Oa.  500,  16  S.  B. 
4B.  "What  particular  means  or  measures  of 
diligence  would.be  appropriate  under  the  cir- 


cumstances should  be  left  to  the  Jury.**  Ins. 
Go.  of  North  America  v.  Leader,  121  Oa.  — , 
48  8.  B.  972.  If  the  court  should  charge  in 
a  case  of  this  character  that  it  was  the  duty 
of  a  party  to  do  a  specific  thing,  would  it 
not  be  equivalent  to  saying  that  the  omission 
to  do  that  thing  would  be  negligence?  It  Is 
true  that  in  the  opinion  rendered  in  Savan- 
nah Railway  Company  v.  Beasley,  94  Oa. 
142,  146,  21  S.  B.  285,  286,  it  was  said  that 
"people  who  intend  to  cross  its  [the  street 
railroad's]  track  should  be  careful  to  look 
and  listen  in  order  to  avoid  a  collision." 
The  question  In  that  case  was  whether  an 
electric  street  railway  company  Is  under  the 
duty  to  stop  its  cars  before  reaching  the 
crossings  of  public  highways  for  the  purpose 
of  looking  and  listening  by  the  motorman,  or 
to  enable  them  to  look  and  listen,  when  there 
is  no  apparent  reason  for  so  doing,  and  the 
question  was  decided  in  the  negative.  What 
people  who  are  about  to  cross  the  railroad 
track  should  do  was  not  a  question  in  the 
case,  and  therefore  what  was  said  as  to 
their  duty  in  that  respect  appears  to  be 
obiter;  but,  even  if  it  were  not,  it  would  not 
be  controlling,  in  the  light  of  the  former  ex- 
press rulings  on  the  subject 

8.  The  court  Instructed  the  Jury:  "If  you 
believe  from  the  evidence  in  this  case  that 
the  plalntlfr  and  defendant  were  both  negli- 
gent then  the  court  charges  you  that  if  the 
plaintlfl  was  more  negligent  than  the  de- 
fendant, the  plaintiff  could  not  recover  in 
this  case,  and  you  should  so  find.  If,  on  the 
other  hand,  you  believe  from  a  consideration 
of  the  evidence  In  the  case  that  both  parties 
were  negligent,  then  I  charge  you  that  if  the 
evidence  shows  the  defendant  company,  its 
oflicers,  agents,  servants,  and  employes,  were 
more  negligent  than  the  plaintiff,  I  charge 
you  that  the  plaintiff  can  recover,  but  the 
damages  recovered  by  the  plaintiff  should  be 
decreased  by  the  Jury  in  proportion  to  the 
amount  of  default  attributed  to  the  plaintiff 
from  a  consideration  of  the  evidence  In  the 
case."  The  errors  assigned  upon  this  charge 
were:  "(1)  Because,  under  this  charge.  If  the 
Jury  found  that  both  the  company  and  the 
plaintiff  were  negligent  they  could  still  find 
for  the  plaintiff.  As  a  matter  of  law,  the 
plaintiff  cannot  recover  for  injuries  inflicted 
by  the  negligence  of  the  agent  of  a  railroad 
company  in  the  operation  of  its  trains  or  cars 
if  botti  the  agent  and  the  person  injured 
are  equally  negligent  at  the  time  the  injury 
is  sustained.  (2)  This  charge  was  error  be- 
cause it  omitted  any  statement  as  to  the 
effect  of  finding  that  the  injury  was  occa- 
sioned by  casualty  where  neither  party  was 
at  fault  The  court  nowhere  In  his  charge 
instructed  the  Jury  upon  either  of  these  de- 
fenses, which  the  defendant  was  entitled  to 
have  considered  by  the  Jury,  and  which  the 
court  in  its  charge  excluded,  and  to  which  the 
court,  in  its  charge,  should  have  called  the 
attention  of  the  Jury.  The  court  nowhere  in 
its  charge  called  the  attention  of  the  Jury 
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to  either  of  the  matters  herein  complained  of 
and  set  np  as  error."  The  instructions  given 
were  correct  Under  them  certainly  the  jury 
were  no  more  anthori2sed  to  find  for  the  plain* 
tiff  than  for  the  defendant.  In  the  event  it 
appeared  that  both  parties  were  equally  neg- 
ligent. The  assignments  of  error  were  mere- 
ly exceptions  to  a  correct  charge  because  the 
court  failed  to  give  in  the  same  connection 
some  other  pertinent  legal  propositions.  Such 
assignments  of  error  are  not  well  taken. 
Holston  V.  Southern  Ry.  Co.,  116  Ga.  656,  43 
S.  E.  29  (8).  The  statements  that  the  court 
nowhere  in  its  charge  called  the  attention  of 
the  Jury  to  the  legal  propositions  which  it 
failed  to  give  in  connection  with  the  charge 
complained  of  were  not  assignments  of  er- 
ror upon  the  charge,  but  were  used  merely 
as  arguments  why  the  instruction  given 
should  be  held  to  be  erroneous. 

4.  The  court  instructed  the  jury  that  in 
determining  where  the  preponderance  of  the 
evidence  in  the  case  was,  and  in  passing 
upon  the  credibility  of  the  witnesses,  "their 
bias  or  impartiality,  as  the  same  may  legiti- 
mately appear  from  the  evidence,"  might  be 
considered.  The  exception  to  the  charge  was 
based  upon  the  use  of  the  word  "bias"  in 
this  connection;  the  contention  being  that, 
without  explanation,  it  was  calculated  to  mis- 
lead the  minds  of  the  Jury.  We  are  unable 
to  see  any  force  in  this  exception.  "Bias" 
is  synonymous  with  "partiality,"  and  any 
sensible  Juror  would  so  understand;  but, 
even  if  there  should  have  been  any  doubt  as 
to  this,  a  proper  request  should  have  been 
made  for  an  explanation. 

6.  When  the  verdict  was  read,  the  Jury, 
at  the  request  of  defendant's  counsel,  was 
polled.  Upon  the  call  of  the  name  of  H. 
Moll,  one  of  the  Jurors,  the  following  collo- 
quy occurred  between  the  court  and  the  Ju- 
ror: "Was  that  your  verdict?  A.  Yes,  sir. 
Was  it  freely  and  voluntarily  made?  A.  In- 
voluntarily. Is  it  now  yon  verdict?  A.  Yes» 
sir.  Was  it  freely  and  voluntarily  made?  A. 
I  don't  know.  Do  yon  mean  that  It  was  not 
made  freely  and  voluntarily?  A.  I  agreed  to 
it.  Was  it  made  voluntarily  or  involuntari- 
ly? A.  Voluntarily.  By  the '  Defendant's 
Ck>un8el:  Was  it  freely  made?  No,  sir.  By 
the  Ck>urt:  What  do  you  understand  by  the 
distinction  between  a  verdict  freely  made 
and  a  voluntary  verdict?  A.  I  did  not  want 
to  give  that  much.  Is  it  not  your  verdict? 
A.  I  agreed  to  it  Why  did  you  agree  to  it? 
A.  A  compromise  verdict.  Did  you  freely 
and  voluntarily  agree  to  compromise?  A. 
Tes,  sir.  Thereupon  defendant  by  its  coun- 
sel, moved  the  court  to  direct  a  mistrial  in 
said  case,  and  not  to  receive  the  verdict  of 
the  Jury,  and  upon  the  ground  that  it  ap- 
peared that  the  Juror  H.  Moll  did  not  agree 
to  said  verdict  and  the  same  was  not  his 
verdict  and  was  not  freely  and  voluntarily 
made  by  the  said  H.  Moll,  but  was  Involun- 
tarily made  and  not  freely  made,  and  that  the 
said  Juror  Moll  did  not  agree  to  the  same  as 
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his  verdict  but  as  a  compromise  verdict 
The  court  "overruled  said  motion  and  allow 
ed  said  verdict  to  be  received  and  •  *  « 
recorded."  Exception  was  taken  to  this  rul- 
ing of  the  court  both  in  exceptions  pendente 
lite  and  in  the  motion  for  a  new  trial. 
"Oounsel  moved  the  court  to  direct  a  mistrial 
in  said  case  and  not  to  receive  said  verdict" 
This,  as  it  seems  clear  to  our  minds»  was 
merely  a  motion  for  a  mistrial.  The  words 
"and  not  to  receive  said  verdict"  while  un- 
necessary in  the  motion  for  a  mistrial,  were, 
we  think,  evidently  a  part  of  such  motion. 
Under  the  circumstances,  a  motion  for  a  mis- 
trial was  not  the  appropriate  remedy,  and 
the  court  did  not  err  in  not  granting  it  The 
proper  motion  would  have  been  that  the  ver- 
dict be  not  received,  and  the  Jury  directed 
to  retire  to  their  room  for  further  delibera- 
tion on  the  case.  While  we  cannot  make  an 
authoritative  ruling  on  the  question,  we  will 
say  that,  in  the  light  of  former  rulings  of  this 
court  (Black  v.  Thornton,  81  Ga.  641;  Hill  v. 
State,  64  Ga.  453),  we  are  inclined  to  the 
opinion  that,  even  if  the  proper  motion  had 
been  made,  it  would  not  have  been  erroneous 
to  receive  the  verdict 

6.  There  was  evidence  to  authorize  the 
verdict  and  the  court  did  not  err  in  overrul- 
ing the  motion  for  a  new  trial. 

Judgment  affirmed.  All  the  Justices  eon- 
cur. 

(lA  Gft.  888) 
JENKINS  V.  FORBES. 
(Supreme  Court  of  (Georgia.    Dec  9,  1904.) 

ACTION    ON    LOST    NOTB— PAYMENT— PLEAOINQ. 

1.  In  an  action  upon  an  established  copy  of  a 
lost  promissory  note,  payment  made  prior  to  the 
judgment  establishing  the  copy  may  be  pleaded. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Floyd  County; 
W.  M.  Henry,  Judge. 

Action  by  B.  B.  Forbes  against  V.  D.  Jen- 
kins. Judgment  for  plaintift,  and  defendant 
brings  error.    Reversed. 

Moses  Wright  for  plaintiff  in  error.  M.  B. 
Bubanks,  for  defendant  in  error. 

FISH,  P.  J.  The  only  question  presented 
by  this  record  is  whether,  in  an  action  upon 
a  copy  of  a  promissory  note,  regularly  es- 
tablished in  lieu  of  the  lost  original  as  pro- 
vided by  statute,  the  defendant  can  plead 
payment  of  the  original  note  made  prior  to 
the  judgment  establishing  the  copy.  In  our 
opinion,  such  defense  can  be  made.  A  copy 
established  in  lieu  of  the  lost  note  has  all 
the  force  and  effect  of  the  original.  Civ. 
Code  1895,  Sft  4751,  4754.  But  the  estab- 
lished copy  Is  no  more  binding  than  the 
original.  In  Venable  v.  Bom,  40  Ga.  74, 
which  was  a  proceeding  to  establish  a  lost 
promissory  note,  it  was  held  that  the  fact 
that  the  consideration  of  the  lost  note  was 
a  slave  did  not  impair  the  right  of  the  own- 
er of  the  note  to  establish  a  copy  ot  the 
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same  by  a  proper  statutory  proceeding. 
*^he  establishment  of  a  lost  note  under  the 
statute  is  no  bar  to  any  defense  that  might 
be  set  up  to  the  original  note/*  Prescott  ▼. 
Johnson,  8  Fla.  391.  In  this  connection,  see 
Suwannee  County  Ck>mmi5sioners  ▼.  Colum- 
bia County,  18  Fla  78;  Rockwell  v.  Servant, 
54  111.  251.  What  was  said  in  Vaughn  v. 
Drewry.  79  Ga.  761,  4  S.  E.  879,  in  so  far  at 
It  conflicts  with  the  ruling  we  now  make, 
was  obiter.  That  was  a  suit  upon  an  es- 
tablished 'copy  of  a  promissory  note,  to 
which  a  plea  of  non  est  factum  was  filed  at 
the  second  term.  This  court,  afiirming  the 
judgment  of  the  court  below,  held  that  the 
plea  was  properly  stricken  because  not  filed 
at  the  first  term.  Such  ruling  finally  dis- 
posed of  the  plea,  and  It  was  wholly  unnec- 
essary for  the  court  to  pass  on  the  question 
as  to  whether  the  defense  set  up,  if  it  had 
been  made  in  time,  could  be  made  In  a  suit 
on  an  established  copy  of  the  note. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(121  Ga.  886) 

SOUTHERN  RY.  CO.  v.  HORINB. 
(Supreme  Court  of  Georgia.     Dec.  9,  1904.) 

BA1I.B0ADS— FIBES  SET   BY  LOCOMOTIVES^PETI- 
TION— AMENDMENT— LIMITATIONS- 
EVIDENCE. 

1.  A  petition  alleging  that  fire,  which  the  de- 
fendant railway  company  carelessly  permitted 
to  escape  from  its  locomotive,  ignited  litter 
which  the  company  had  permitted  to  accumu- 
late on  its  right  of  way,  and,  spreading  there- 
from, burned  plaintiffs  property,  was  amend- 
able by  alleging  that  the  company  "carelessly^ 
permitted  the  litter  to  accumulate.  Such  amend- 
ment did  not  set  up  a  new  cause  of  action  (City 
of  Columbus  y.  Anglin,  48  S.  B.  318,  120  Ga. 
785),  nor  add  a  second  count  to  the  petition. 

2.  The  words  "carelessly"  and  "negligently" 
are  synonymous. 

3.  The  general  rule  is  that  an  amendment  to 
a  petition  relates  back  to  the  time  of  the  filing 
of  the  ori^nal  petition,  which  is  the  only  date 
to  be  considered,  relatively  to  the  pleadings,  on 
the  question  as  to  whether  the  action  is  barred 
by  the  statute  of  limitations. 

4.  "Possession  of  land  under  a  claim  of  own- 
ership being  prima  facie  evidence  of  title  in 
the  occupant,  the  latter,  upon  proof  of  such  pos- 
session, and  without  showing  complete  title, 
may  maintain  against  a  wrongdoer  an  action 
for  a  trespass  upon  the  propertv,  committed 
while  such  possession  existed."  McDonough  v. 
Carter,  25  S.  E.  938,  98  Ga.  708. 

5.  In  the  present  case  there  was  evidence  from 
which  the  jury  could  have  found  that  the 
plaintiff  below  was  in  the  actual  possession  of 
the  land  upon  which  the  property  bnmed  was 
sitnated,  claiming  it  as  his  own;  and  the  con- 
tention of  the  plaintiff  as  to  the  liability  of  the 
defendant  for  the  damages  caused  by  the  fire 
was  not  without  evidence  to  support  It 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Haralson  Coun- 
ty; A.  L.  Bartlett,  Judge. 

Action  by  V.  C.  Horine  against  the  South- 
ern Railway  Company.  Judgment  for  plaln- 
tiif.     Defendant  brings  error.    Affirmed. 

IT  3.  See  Limitation  of  Actions,  vol.  8S,  Cent.  Dig. 
I  543. 


Hugh  M.  Doraey,  for  plaintiff  in  error. 
James  Beall  and  Price  Bdwards,  for  defend- 
ant In  error. 

w 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(in  Ga.  421) 

HOBBS  v.  BOWIB  &  TERHUNB. 
(Supreme  Court  of  Gieorgla.    Dec.  10,  1904.) 

INJUBT  TO   KMPLOTfr— OEFBCnVE   APPLIANCE— 
DIBECTING    VEBDIGT. 

1.  This  being  a  suit  for  damages  by  an  em- 
ployft  against  his  employers,  which  was  gov 
emed  by  the  conunon-law  doctrine  of  master 
and  servant,  and  it  affirmati\bely  appearing  that 
the  servant  had  eoual  means  with  the  master  of 
ascertaining  the  defective  condition  of  the  ap- 

{)liance  alleged  to  have  been  the  cause  of  his 
njuries,  no  recovery  can  be  had  against  the 
master. 

2.  As  the  defendants  offered  no  evidence,  the 
proper  procedure  was  to  grant  a  nonsuit,  rath- 
er than  direct  a  verdict  for  the  defendants 
(Hines  V.  McLellan,  45  S.  E.  279,  117  Ga.  845) ; 
out,  inasmuch  as  the  plaintiff,  in  his  petition 
for  certiorari,  did  not  make  this  point,  but 
contended  merely  that  the  verdict  was  contrary 
to  law  and  the  evidence,  and  that  the  issues 
should  have  been  submitted  to  the  jury  for  de- 
termination, the  judgment  of  the  superior  court 
overruling  the  certiorari  will  not  be  disturbed. 

(Syllabus  by  the  0)urt) 

Error  from  Superior  Court,  Floyd  C!ounty; 
W.  M.  Henry,  Judge. 

Action  by  H.  O.  Hobbfl  against  Bowie  & 
Terhune.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

H.  F.  Sharp  and  Moses  Wright  for  plain- 
tiff in  error.  W.  W.  Brookes,  for  defendants 
In  error. 

CANDLER,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(120.  Oa.  470) 
WEST  et  al.  v.  WEIGHT. 
(Supreme  Court  of  (Georgia.    Dec  12,  1904.) 

VSNOOB  AND  PUBOHABEB— BONA  FIDE  PUB0HA8- 

EB— VOIiUNTABY   OONVETANCB— AP- 

PBAI>-BEVIBW. 

1.  Where  one  makes  a  voluntary  conveyance 
of  land,  and  subsequently,  for  a  valuable  con- 
sideration, conveys  the  same  land  to  another, 
who  knows  that  the  grantor  has  previously 
made  the  voluntary  conveyance,  and  the  gran- 
tee in  the  later  deed  sells  and  conveys  the  land 
to  another  person,  who  has  no  notice,  such  last 
grantee  will  be  protected  against  the  voluntary 
deed.    Civ.  Ck>de  1895,  ft  8938. 

2.  Whether  the  deed  in  this  case  from  a 
mother  to  her  children  was  voluntary  or  for 
value  cannot  be  determined  b^  this  court,  as 
no  copy  or  sufficient  description  of  the  deed 
is  embraced  in  the  record.  Inasmuch  as  the 
trial  judge  treated  the  deed  as  voluntary,  and 
the  plaintiffs  in  error  have  failed  to  show  that 
he  erred  in  so  doing,  this  court  must  also  treat 
the  deed  as  a  voluntary  one. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Greene  Coun- 
ty;  H.  G.  Lewis,  Judge. 
Action  by  Janie  West  and  others  against 
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J.  W.  Wright    Judgment  for  defendant;  and 
plaintiffs  bring  error.    Affirmed. 

Geo.  A.  Merritt  and  Jos.  P.  Brown,  for 
plaintiffs  In  error.  James  B.  Park,  for  de- 
fendant in  error. 

SIMMONS,  O.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


<]21  Ga.  487) 
y  SMITH  V.  ZAOHRY. 

(Supreme  Court  of  Georgia.    Dec.  12,  1904.) 

BAITKBUFTOT— JUDGMENT  LIEN. 

1.  This  case  is  controlled  by  the  decision  hi 
McKenney  ▼.  Cheney,  45  S.  E.  433,  118  Ga. 
387. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Troup  County; 
R.  W.  Freeman,  Judge. 

Action  by  J.  T.  Zachry  against  J.  H. 
Smith.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

E.  T.  Moon,  for  plaintiff  in  error.  H.  A. 
Hall,  for  defendant  in  errdr. 

SIMMONS,  C.  J.  Judgment  affirmed.  All 
the  Justices  concur. 

(121  Ga.  4m 

CAMP  et  al.  y.  BRITT. 
(Supreme  Court  of  Georgia.    Dec.  12,  1904.) 

CONTINUANCE— REFUSALr—UXNESS  OF   DEFEND- 
ANT. 

1.  Both  as  to  the  refusal  of  the  court  to 
grant  another  continuance  on  account  of  the  ill- 
ness of  one  of  the  parties  defendant,  and  as  to 
the  direction  of  a  verdict  in  favor  of  the  plain- 
tiff, this  case  is  controlled- by  the  decision  of  this 
court  in  Stanford  v.  Security  Co.,  34  S.  B.  000, 
110  Ga.  274.  Not  only  does  it  ap^ar  that 
the  case  had  several  times  been  continued  be- 
cause of  the  illness  of  this  party,  but  that  at 
the  preceding  term  the  court  had  announced 
that  the  case  would  not  be  again  continued  on 
that  account,  and  that  interrogatories  for  him 
should  be  sued  out,  if  his  testimony  was  desired. 

(Syllabus  by  the  Ck>urt) 

Error  from  City  Court  of  Newnan;  A.  D. 
Freeman,  Judge. 

Action  by  W.  E.  Britt  against  B.  T.  and  H. 
A.  Camp.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

W.  L.  Stalllngs,  for  plaintiffs  In  error. 
J.  C.  Newnan  and  W.  C  Wright,  for  defend- 
ant in  error. 

EVANS,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(121  Oa.  4tt) 

WESTBROOK  v.  BALDWIN  COUNTY. 
(Supreme  Court  of  Ckorgia.    Dec  10,  1004.) 

HIQHWAT&—E8TABLIBH1£BNT— ACTION    FOB 

DAICAOES. 

1.  There  being  evidence  from  which  the  Jury 
could  have  found  that  the  change  in  the  public 
road  was  made  under  the  authority  of  the  of- 
ficers of  the  county  who  were  empowered  by 


law  to  do  the  work  complained  of,  that  the 
plaintiff's  land  abutting  on  the  road  was  dam- 
aged by  such  change,  and  that  plaintiff  made 
proper  demand  on  the  county  for  the  damages 
claimed,  the  granting  of  a  nonsuit  was  errone- 
ous. Roughton  V.  City  of  Atlanta,  88  S.  B. 
816,  118  Ga.  948,  and  cases  cited. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Baldwin  Coun- 
ty; H.  G.  Lewis,  Judge. 

Action  by  B.  N.  Westbrook  against  Bald- 
win county.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed.  * 

Allen  &  Pottle,  for  plaintiff  in  error.  San- 
ford  &  Sanf ord  and  Hines  &  Yinscm,  for  de- 
fendant in  error. 

FISH,  P.  J.  Judgment  reversed.  All  the 
Justices  concur. 


(in  Qa.  475) 
MILLER  V.  THIGPEN. 
(Supreme  Court  of  €korgia.    Dea  12,  1904.) 

NEW  TRIAL— niSMISSAL  OF  MOTION. 

1.  Under  the  facts  appearing  in  the  record, 
the  court  erred  in  dismissing  the  motion  for  a 
new  trial. 

(Syllabus  by  the  Court) 

BrrcHT  firom  City  Court  of  Dublin;  J.  8. 
Adams,  Judge. 

Action  by  H.  N.  Thlgpen  against  J.  D. 
Miller.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

This  case  was  tried  at  the  June  term,  1004^ 
of  the  city  court  of  Dublin.  The  defendant 
filed  a  motion  for  a  new  trial  during  the 
term,  and  the  rule  nisi  was  made  returnable 
on  June  27th  "at  the  courthouse  in  Dublin." 
An  order  provided  that  the  brief  of  evidence 
should  be  presented  for  approval  "on  or  be- 
fore that  date,  or  in  default  the  motion  will 
be  dismissed."  On  June  27th  an  order  was 
passed  which  recited  that  the  brief  of  evi- 
dence had  not  been  prepared  owing  to  sick- 
ness in  the  family  of  the  stenographer,  and 
that  the  hearing  was  for  that  reason  post- 
poned until  July  9th,  the  movant  to  have  all 
the  rights  as  to  filing  the  brief  of  evidence 
which  were  allowed  in  the  first  order.  On 
July  9th  the  Judge  was  absent  from  the 
county,  and  no  action  was  taken  on  the  mo- 
tion. On  July  11th  an  order  was  passed  fix- 
ing the  time  for  the  hearing  on  July  16th, 
and  purported  to  give  to  the  movant  all  the 
rights  accorded  him  in  the  original  order. 
On  July  10th  an  order  was  passed  postpon- 
ing the  hearing  until  August  22d,  which  or- 
der also  purported  to  give  to  the  movant  all 
of  the  rights  conferred  by  the  original  order 
with  reference  to  filing  a  brief  of  the  evi- 
dence. On  August  22d  the  judge  was  again 
absent  from  the  county,  and  no  action  was 
taken  on  the  motion.  On  August  31st,  In  va- 
cation, the  Judge  passed  an  order  reciting 
that  as  there  was  no  agreement  consenting 
to  an  order  preserving  th6  right  of  movant 
until  that  date  to  present  for  approval  a 
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brief  of  the  eyldence,  and  counsel  for  the  re- 
spondent haying  made  a  motion  to  dismiss 
the  motion  for  a  new  trial  on  that  ground, 
the  motion  was  accordingly  dismissed.  To 
this  order  the  movant  excepted. 

Howard  &  Baker,  for  plaintiff  in  error.  T. 
V.  Sanders,  for  defendant  in  error. 

GOBB^  J.  The  record  discloses  that  the 
rule  nisi  and  original  order  were  granted 
in  term,  and  that  the  order  of  August  31st 
was  granted  in  vacation.  It  does  not  appear 
whether  the  other  orders  were  in  term  or 
vacation.  If  these  intervening  orders  were 
all  in  term,'  the  effect  of  the  failure  to  pre- 
sent for  approval  a  brief  of  the  evidence 
on  August  22d  would  not  result  in  a  dismissal 
of  the  motion  for  a  new  trial,  but  would 
simply  carry  it  over  to  the  next  term  undis- 
posed of,  to  be  then  dealt  with  in  conformity 
to  law.  If,  on  the  other  hand,  these  orders 
were  in  vacation,  the  failure  of  the  Judge  to 
take  any  action  on  the  motion  by  written 
order  on  July  9th  would  carry  the  motion 
undisposed  of  into  the  next  term,  and  would 
deprive  the  Judge  of  Jurisdiction  to  deal  in 
any  way  with  the  motion  prior  to  that  time. 
In  either  event  the  court  was  without  Juris- 
diction to  pass  any  order  in  reference  to  the 
motion  on  August  81st  in  vacation.  The 
order  purporting  to  dismiss  the  motion  was 
therefore  an  erroneous  order,  and  the  Judg- 
ment must  be  reversed.  The  motion  stands 
on  the  docket  undisposed  of,  to  be  dealt  with 
by  the  Judge  when  called  in  its  order  during 
term.  See  Atlanta,  K.  &  N.  Ry.  Co.  v. 
Strickland,  114  6a.  998^  41  S.  B.  601;  Napier 
V.  Hellker,  115  6a.  168^  41  S.  B.  689. 

Judgment  reversed.  All  the  Justices  con- 
curring. 


{UL  Oa.  416) 

SOUTHERN  BY.  00.  t.  COOK. 

(Supreme  Court  of  Oeorgia.     Dec.  10,  1904.) 

BAILBOADS— KILLING    STOCK—EVIDENCE. 

1.  The  evidence  is  undisputed  that  the  ^oint 
at  or  near  which  the  plaintiffs  mule  was  Icilled, 
thoagh  sometimes  used  as  a  crossing  by  pedes- 
trians and  persons  riding  on  horsebaclc,  was  in 
no  sense  a  public  crossing;  and  consequently, 
under  the  ordinances  of  the  city  of  Dalton,  the 
speed  at  which  the  train  was  run  was  not  negli- 
gent  per  se. 

2.  The  plaintiff  relied  entirely  upon  the  pre- 
sumption of  negligence  against  the  railroad  com- 
pany raised  by  the  law.  This  presumption  was 
completely  rebutted  by  the  testimony  of  the  wit- 
nesses for  the  defendant,  who  were  not  contra- 
dicted, and  the  verdict  for  the  plaintiff  was 
therefore  contrary  to  the  evidence,  and  should 
have  beoi  set  aside  on  motion  for  new  trial. 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Whitfield  Coun- 
ty; A.  W.  Fite,  Judge. 

Action  by  Anthony  Cook  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff.   Defendant  brings  error.    Reversed. 

Y  L  See  Raihoads,  yoL  41,  Cent.  Dig.  S  1484. 


Shumate  &  Maddox,  for  plaintiff  in  error. 
Geo.  G.  Glenn  and  Wm.  B.  Mann,  for  de- 
fendant in  error. 

CANDLBR,  J.  Judgment  reversed.  All 
the  Justices  concur. 

(m  Ga,  436) 
VAUGHN  V.  MILNBR,  Sheriff. 
(Supreme  Court  of  Georgia.    Dec.  10,  1904.) 

WBIT  OF  XSBOB-^JTTBISDICTION. 

1.  The  only  ruling  complained  of  being  the 
overruling  of  the  plaintiff's  demurrer  to  a  sher- 
iff's answer  to  a  money  rule,  and  there  having 
been  no  final  judgment  on  tne  rule,  this  court 
has  no  jurisdiction  to  entertain  the  writ  of  er- 
ror. United  Glass  Co.  v.  McConnell,  86  S.  B. 
58,  110  Ga.  616. 

(Syllabus  by  the  Court) 

BIrror  from  Superior  Court,  Pike  County; 
B.  J.  ReagaUt  Judge. 

Application  of  J.  W.  Vaughn  for  a  money 
rule  on  J.  H.  Milner,  sheriff.  From  an  order 
overruling  a  demurr^  to  the  answer,  plain- 
tiff brings  errcnr.    Dismissed. 

Henry  Walker,  for  plaintiff  in  error.  J. 
F.  Redding,  for  defendant  in  ernMr. 

CANDUCR,  J.  Writ  of  error  dismissed. 
All  the  Justices  concur. 


(IZL  Qa.  428) 
TOWN  OF  DOUGIiASVILLB  ▼.  SKINNBR. 
(Supreme  0>urt  of  (Georgia.    Dec  10,  1904.) 

APPSAL— BEVISW—BBBOB   WAIVED. 

.  1.  Questions  not  alluded  to  in  the  brief  for 
the  plaintiff  In  error  will  be  treated  as  aban- 
doned. McKmnon  v.  Hope,  45  S.  B.  413,  118 
(K  462;    Williams  t.  State,  48  S.  B.  906,  121 

6a. 

2,  The  evidence  was  sufficient  to  authorise  the 
verdict 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Douglas  Coun- 
ty; Geo.  F.  €k>ber,  Judge. 

Action  between  H.  T.  Skinner  and  the  town 
of  Douglasville.  From  the  judgment  the 
town  brings  error.    Affirmed. 

W.  A.  James,  for  plaintiff  in  error.  J.  S. 
James,  for  defendant  in  error. 

SIMMONS,  C.  J.  Judgment  affirmed.  All 
the  Justices  concur. 

(121  Ga.  365) 

Mccarty  t.  city  of  Atlanta. 

(Supreme  Court  of  Oeorgia.     Dec.  9,  1904.) 

IIVTOZIGATINO  LIQUORS— SALOONS— FAILURE  TO 

CL08K. 

1.  The  defendant  admitted  that  he  owned  the 
bar,  and  there  was  nothing  to  suggest  that  it 
was  conducted  during  the  daytime  in  violation 
of  law.  This  and  the  exception  in  the  petition 
for  certiorari  as  to  the  revocation  of  the  li- 
cense were  sufficient  to  show  prima  facie  that 
the  place  belonged  to  the  class  to  which  the  or- 
dinance applied. 

2.  The  ordinance,  in  declaring  that  bars  shall 
not  be  kept  open  after  10  o'clock  p.  m.,  uses  sub- 
stantially the  same  language  as  Fen.  Code  1895 
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S  390,  prohibiting  the  keeping  open  of  tippling 
houses  on  the  Sabbath.  The  construction  given 
the  statute  should  also  be  given  similar  lan- 
guage in  the  ordinance. 

3.  There  was  no  error  in  overruling  the  cer- 
tiorari from  a  judgment  of  conviction  in  the 
recorder's  court 

(Syllabus  by  the  Court) 

Error  from  Superior  CJoort,  Fulton  Oounty ; 
J.  H.  Lumpkin,  Judge. 

J.  H.  McCarty  was  convicted  of  a  violation 
of  an  ordinance  of  the  city  of  Atlanta,  and 
brings  error.     Affirmed. 

McCarty  was  found  guilty  in  the  recorder's 
court  of  the  city  of  Atlanta  of  violating  sec- 
tion 1546  of  the  city  code,  which  provides 
that  "no  place  for  which  a  license  is  granted 
shall  be  kept  open  later  than  ten  o'clock  p. 
m.,  nor  opened  earlier  than  five  o'clock  a. 
m."  The  evidence  for  the  city  showed  that 
a  policeman  passed  the  Star  Saloon,  |it  38 
Decatur  street,  at  12:40  a.  m.,  and  that,  look- 
ing through  the  doors,  he  saw  the  defendant 
and  two  bartenders  sitting  around  a  table, 
drinking  beer.  The  evidence  for  the  defend- 
ant tended  to  show  that  he  owned  this  bar, 
and  another  on  Hunt^  street,  which  was  in 
charge  of  a  bartender;  that,  in  response  to 
a  telephone  message  from  the  bartender  of 
Decatur  street,  the  defendant  went  to  the 
Decatur  street  bar,  accompanied  by  the  one 
who  kept  the  one  on  Hunter  street;  that 
when  they  reached  the  Decatur  bar  the  door 
was  locked;  that  it  was  opened,  admitting 
the  defendant  and  his  other  employd;  that, 
after  discussing  the  business  which  called 
him  there,  the  defendant  ordered  beer,  which 
was  given  and  not  paid  for  by  the  otherft 
present;  that  the  door  was  opened  and  the 
entry  made  after  the  bar  had  been  closed 
at  night  after  10  o'clock ;  that  no  sales  were 
made,  and  no  other  business  other  than  that 
above  indicated  was  transacted.  The  de- 
fendant was  found  guilty.  His  petition  for 
certiorari  was  overruled,  and  he  excepted. 

Arnold  &  Arnold,  for  plaintiff  In  error. 
James  L.  May  son  and  Wm.  P.  Hill,  for  de- 
fendant in  error. 

LAMAR,  J.  1.  The  defendant  admitted 
that  he  owned  the  bar.  His  defense  was  that 
it  was  not  kept  open  after  prohibited  hours 
for  the  purpose  of  selling  liquor,  but  that 
the  door  had  been  then  opened  in  order  that 
he  and  his  employ^  might  enter  and  discuss 
business  with  the  bartender  In  charge.  This 
was  enough  to  show  that  the  place  was  not 
a  *'blind  tiger"  conducted  even  in  the  daytime 
in  violation  of  law.  Prima  fade  the  place 
belonged  to  the  class  to  which  the  ordinance 
applied,  without  further  proof  that  the  de- 
fendant had  a  liquor  license.  Besides,  the 
petition  for  certiorari  showed  that  he  did 
have  a  license.  The  defendant  assigned  at 
error  that  the  recorder,  in  imposing  a  fine, 
declared  that  the  defendant's  license  as  a 
retail  liquor  dealer  was  forfeited,  and  to 
this  judgment  and  decision  petitioner  except- 
ed. 


2.  If  once  excuses  were  admitted  for  keep- 
ing open  such  places  upon  prohibited  days  or 
after  prohibited  hours,  the  law  would  be 
practically  nullified.  It  would  rarely  be  pos- 
sible for  the  state  or  city  to  meet  the  excuse, 
or  to  show  that  the  place  had  been  opened 
for  an  unlawful  purpose.  The  fact  furnish- 
ing the  excuse  and  the  illegal  act  after  the 
innocent  entry  would  so  often  be  blended  that 
they  could  not  be  separated.  The  opening 
absolutely  prohibited  by  law  would  be  legal- 
ized by  the  motive  with  which  the  prohibited 
act  was  done.  As  here,  it  could  be  said  that 
the  beer  or  whisky  was  given,  and  not  sold, 
or  that  the  business  intended  to  be  conducted 
or  actually  conducted  was  not  the  sale  of 
drinks.  If  such  an  excuse  could  be  given  in 
one  case,  it  could  be  in  others,  and  the  issue 
on  each  trial  would  be  diverted  from  the 
question  as  to  whether  the  place  had  been 
opened  at  an  unlawful  hour  into  a  considera- 
tion of  the  question  as  to  whether  It  had  been 
opened  for  an  innocent  purposa  It  is  mani- 
fest that  any  such  construction  would,  in  ef- 
fect, repeal  the  law,  and  be  utterly  subveiv 
sive  of  the  very  policy  on  which  It  was  enact- 
ed. Hence  all  of  the  decisions  of  this  state 
are  based  upon  the  idea  that  opening  during 
the  prohibited  period  is  the  gist  of  the  of- 
fense, and  that,  If  the  place  be  opened  but  tcft 
a  moment,  the  statute  is  violated.  The  court 
will  not  enter  on  an  investigation  as  to  the 
motive  or  purpose  which  actuated  the  owner 
in  opening  and  entering.  Menses  v.  State,  78 
Ga.  110.  Indeed,  it  would  be  hard  to  find 
any  statute  which  has  been  so  rigidly  and 
strictly  construed  as  Pen.  Code  1895,  f  390, 
against  keeping  open  a  tippling  house  on 
the  Sabbath.  The  ordinance  here  uses  the 
same  term — ^"keep  open."  The  same  policy 
underlies  it  that  underlies  the  statute.  The 
language  is  substantially  the  same,  and  so 
must  be  the  construction.  In  fact,  it  Is  fair 
to  presume  that  the  same  words  were  used 
in  order  to  secure  the  same  construction. 
The  ordinance  does  not  appear  to  be  unrea- 
sonable, but,  rather,  is  in  pursuance  of  a 
public  policy  within  the  limits  of  the  police 
power.  This,  of  course  is  especially  true 
where  the  license  is  accepted  in  the  light  of 
the  ordinance.  There  is  a  manifest  difference 
in  the  rules  of  construction  to  be  applied  to 
an  ordinance  like  this,  and  to  an  ordinance 
relating  to  a  class  of  business  like  that  refer- 
red to  in  Wright  v.  Mayor  of  Forsyth,  116 
6a.  799,  43  S.  E.  46. 

We  find  no  error  in  the  refusal  to  sustain 
the  certiorari.  It  appears  that  the  recorder 
stated  that,  in  his  opinion,  the  effect  of  the 
Judgment  would  be  to  revoke  defendant's  li- 
cense, but  that  was  not  a  part  of  the  sen- 
tence. The  effect  on  the  license  Is  not  in- 
volved in  this  proceeding,  nor  is  there  in 
the  record  anything  to  show  the  existence  of 
an  ordinance  in  the  city  of  Atlanta  on  that 
subject 

Judgment  affirmed.  All  the  Justioee  ooo- 
curringi 
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(121  Ga.  456) 

WOODLIFF  ▼.  BLOODWOBTH. 

(Sapreme  Court  of  Georgia.    Dec.  12,  1901) 

APFEAXi— BOND— QUALmCATIOR     OV     SUBETT-^ 
CLAJU  CA8B— DAHAQX  BOND— OBBTIOaABI. 

1.  Where  a  par^  has  given  any  statutory 
bond  with  security  for  the  iMiyment  of  the  event- 
ual condemnation  money,  or  to  produce  the 
property  sued  for  or  levied  on,  and  a  judgment 
adverse  to  the  principal  in  such  a  bond  has  been 
rendered,  the  security  therein  cannot  be  surety 
on  a  new  bond  required  in  a  proceeding  seeicing 
a  reversal. 

2.  In  such  a  case  the  surety  has  not'  only 
obligated  himself  to  the  opposite  party*  but  the 
judgment  against  his  i>rincipal  bmds  the  sure- 
ty. The  appeal  or  certiorari  is  as  much  for  his 
interest  as  for  that  of  his  principal,  and  he 
oould  no  more  be  surety  for  himself  than  the 
principal  could  be  surety  on  such  second  bond. 

3.  So,  if  a  damage  bond  is  civen  in  a  claim 
case,  and  a  judgment  Is  rendered  finding  the 
property  subject,  and  awarding  damages  on 
the  ground  that  the  claim  was  interposed  for 
delay  only,  the  surety  on  the  claim  bond  could 
not  oe  security  on  a  bond  given  in  a  certiorari 
or  appeal  from  suc^  judgment 

4.  But  where  such  damage  bond  is  given,  and 
the  verdict  finds  the  property  subject,  but  there 
is  no  finding  that  the  claim  was  interposed  for 
delay,  the  effect  thereof  for  the  time  is  to  re- 
lieve the  surety  from  liability  under  the  bond, 
and,  not  then  being  in  any  way  bound  to  the 
plaintiff,  he  may  be  security  on  a  certiorari 
bond  given  by  the  claimant. 

5b  If  the  certiorari  is  sustained,  there  is  a 
disdiarge  from  liability  under  the  certiorari 
bond.  The  obligation  on  the  damage  bond  is 
thereby  revived.  But  in  such  case  the  surety 
can  never  be  liable,  as  in  case  of  appeals,  on 
both  bonds. 

(Syllabus  by  the  Gonrt) 

Error  from  Sni)erior  Court,  Forsyth  Coun- 
ty; Geo.  F.  Gober,  Judge. 

Action  by  W.  A.  Bloodwortb  against  one 
Blackstone.  Judgment  for  plaintiff,  and  T. 
J.  Woodliff  interposed  a  claim.  Judgment 
finding  property  subject,  and  claimant 
brought  certiorari.  From  an  order  dismiss- 
ing the  writ,  he  brings  error.   Beversed. 

An  attachment  in  favor  of  Bloodworth 
against  Blackstone  was  levied  upon  certain 
personal  property  as  the  property  of  Black- 
stone. Woodliff  interposed  a  claim,  giving 
Puett  as  security  on  the  damage  bond.  The 
jury  on  appeal  found  the  property  subject, 
but  awarded  no  damages  against  the  claim- 
ant or  his  surety  on  the  damage  bond.  The 
claimant  applied  for  a  writ  of  certiorari,  and 
gave  Puett  as  the  sole  security  on  the  bond 
in  the  certiorari  proceeding.  Bloodworth 
moved  to  dismiss  the  certiorari  on  the 
ground  that  the  security  upon  the  certiorari 
bond  was  the  same  security  that  Woodliff 
had  previously  given  upon  the  damage  bond 
in  the  claim  case.  The  court  sustained  the 
motion,  and  Woodliff  excepted. 

Brooke  &  Henderson  and  James  K.  Hines, 
for  plaintiff  In  error.  H.  L.  Patterson,  for 
defendant  In  error. 

LAMAR,  J.  (after  stating  the  foregoing 
facts).  Where  a  party  has  given  a  statutory 
bond  with  security  for  the  payment  of  the 
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eventual  condemnation  money,  or  to  pro- 
duce property  sued  for  or  levied  on,  or  to 
pay  damages  In  case  be  fails  to  recover,  and 
a  judgment  adverse  to  the  principal  has  been 
rendered,  the  security  on  such  bond  cannot 
be  surety  on  a  new  bond  required  in  pro- 
ceedings seeking  to  secure  a  reversal.  In 
some  cases  the  effect  of  tbicr  judgment  is  to 
entitle  the  opposite  party  to  a  concurrent 
judgment  against  the  surety,  and  in  others 
it  to  a  certain  extent  binds  the  sureties  when 
suit  is  thereafter  brought  on  the  bond.  The 
appeal  or  certiorari,  or  other  similar  pro- 
ceeding to  reverse  the  judgment,  is  for  his 
benefit  as  well  as  that  of  the  original  prin- 
cipal. The  surety  Is  bound  by  the  existing 
judgment.  In  many  cases  it  is  against  him 
and  has  created  a  lien  against  all  of  his 
property.  The  obligation  to  pay  the  event- 
ual condemnation  money  or  to  produce  the 
property  is  still  of  force,  and  will  be  made 
effective  by  a  judgment  against  his  principal 
In  the  appeal  or  certiorari.  If,  therefore,  the 
security  thus  completely  bound  or  liable  to 
be  completely  bound  puts  his  name  to  the 
new  bond,  the  opposite  party  gets  no  new 
security  for  the  ultimate  payment  of  the 
debt  or  production  of  the  property.  To  se- 
cure the  appeal,  or  the  right  to  except  to 
the  judgment  rendered,  the  law  requires 
that  some  additional  security  shall  be  given 
to  the  successful  party.  This  provision  must 
be  complied  with- regardless  of  the  solvency 
of  those  thus  already  bound.  The  millionaire 
must  give  a  bond  in  order  to  secure  an  ap- 
peal from  a  case  involving  less  than  $100. 
A  millionaire  surety  bound  by  such  original 
judgment  must  in  effect  likewise  give  ad- 
ditional security  when  that  judgment  is 
sought  to  be  reversed  by  proceedings  Insti- 
tuted In  the  name  of  the  principal.  Bufaula 
Go.  y.  Plant  86  Ga.  624;  Stewart  t.  Hall, 
106  Ga.  176,  82  S.  E.  14.  See,  also,  Napier  v. 
Woodall,  118  Ga.  830,  45  S.  B.  684,  where 
the  surety  had  signed  not  only  the  claim 
bond,  but  also  the  forthcoming  bond.  It  was 
held  that  such  surety  could  not  be  surety  on 
an  appeal  bond.  The  defendant  In  error 
relies  on  these  decisions.  But  the  principle 
on  which  they  were  put  does  not  sustain  his 
contention.  In  each  of  them  the  surety  was 
already  bound  to  produce  the  property,  or  to 
satisfy  any  money  judgment  which  might  be 
obtained  by  the  plaintiff.  This  liability  con- 
tinued throughout  the  entire  litigation,  and 
was  not  suspended  by  appeals  or  bills  of  ex- 
ception or  writ  of  certiorari.  So,  too,  the 
damage  bond  given  in  attachments  and  gar* 
nishments  is  a  continuing  liability  to  the 
opposite  party.  As  an  appeal  is  an  Investi- 
gation de  novo,  In  which  the  jury  mighl 
award  damages,  the  security  on  this  damage 
bond  could  not  have  made  himself  liable  on 
the  appeal  bond,  and  thus  be  bound  in  twc 
capacities  at  the  same  time  to  the  plaintiff. 
But  the  claim  bond  is  peculiar.  It  createi 
a  special  and  limited  obligation,  differin/ 
widely  from  that  arising  from  forthcomirv 
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garnishment,  attachment,  appeal,  or  certiora- 
ri bonds.  It  l8  not  an  undertaking  to  pay  the 
opposite  party  In  case  of  failure  to  recover, 
nor  Is  It  an  undertaking  to  produce  property 
or  to  pay  In  whole  or  part  the  eventual  con- 
demnation money,  hut  merely  to  he  liable 
for  damages,  not  to  exceed  a  certain  amount. 
In  the  event  it  Is  found  that  the  claim  Is 
interposed  for  delay  only.  Here  the  verdict 
of  the  Jury  had  discharged  the  surety  from 
this  liability.  It  was  not  legally  possible 
that  the  Judgment  on  the  certiorari  could 
award  these  damages.  If  the  certiorari  was 
sustained,  of  course  there  would  be  an  end 
of  responsibility  on  the  certiorari  bond.  If 
It  was  overruled,  the  surety,  having  been  al- 
ready exonerated,  would  not  be  liable  for 
damages  for  delay  In  the  claim  case,  but  only 
liable  on  the  certiorari  bond.  In  no  event 
could  he  be  liable  both  on  the  certiorari  bond 
and  the  damage  bond,  though  In  case  the 
certiorari  was  sustained,  and  the  case  re- 
manded for  a  new  trial,  responsibility  on 
the  damage  bond  might  be  revived,  and  lia- 
bility thereunder  enforced,  If  on  the  second 
hearing  a  verdict  should  be  found  that  the 
claim  had  been  Interposed  for  delay  only. 
But  when  the  certiorari  bond  here  was  sign- 
ed, the  surety  was  not  then  liable  on  the 
damage  bond,  and  was  therefore  In  a  posi- 
tion to  sign  the  bond  given  In  the  certiorari 
proceeding. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(X21  Ga.  358) 

PHILLIPS  V.  STATE. 
(Supreme  CJoort  of  Georgia.     Dec  9,  1904.) 

CBIlflNAL  LAW~INSTBUCTIONS— DRUNKENNESS 
—WITNESSES  UNDEE  BULB— NEW  TBIAIi— 
HOMICIDE— EVIDENCE. 

1.  Failure  of  the  trial  Judge  to  charge  the 
Jury  upon  the  subject  of  the  impeachment  of 
witnesses,  in  the  absence  o|  a  proper  request, 
is  not  cause  for  a  new  trial.  Boynton  v.  State, 
41  S.  E.  995,  115  Ga.  587 ;  Anderson  v.  State, 
43  S.  E.  835,  117  Ga.  255. 

2.  Under  the  evidence  as  disclosed  by  the  rec- 
ord, the  charge  Of  the  Judge  on  the  subject  of 
drunkenness  of  the  accused  was  as  favorable  as 
he  had  any  right  to  expect. 

3.  When  the  witnesses  have  been  put  under 
the  rule,  and  one  of  them  disobeys  the  order 
of  the  court,  and  remains  in  the  courtroom 
while  the  other  witnesses  testify,  he  is  not 
thereby  disqualified  as  a  witness.  Civ.  Code 
181)5,  §  5280;  McWhorter  v.  State,  44  S.  B. 
873,  118  Ga.  55  (6).  The  fact  that  he  has 
heard  the  evidence  may  go  to  his  credit  or  sub- 
ject him  to  proceedings  for  contempt,  but  does 
not  disqualify  him. 

4.  This  court  will  not  consider  a  ground  of 
a  motion  for  a  new  trial  complaining  of  the 
admission  of  evidence  when  the  ground  of  ob- 
jection to  such  evidence  is  not  stated. 

5.  There  was  no  error  in  failing  to  charge  up- 
on the  subject  of  involuntary  manslaughter. 

6.  The  evidence  fully  authorized  the  verdict, 
and  there  was  no  abuse  of  discretion  in  refusing 
a  new  trial. 

(Syllabus  by  the  Court) 

^  L  See  Criminal  Law,  yoL  14,  Cent.  Dig.  S8  1996, 


Error  ftom  Superior  Court,  Ooweta  Coun- 
ty; R.  W.  Freeman,  Judge. 

Greely  Phillips  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

A.  H.  Freeman,  for  plaintiff  In  error.  John 
C.  Hart,  Atty.  Gen.,  H.  A.  Hall,  SoL  Gen., 
and  W.  L.  Stallings,  for  the  State. 

SIMMONS,  C.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(121  Ga.  419) 
WESTERN  ft  A.  R.  CO.  T.  CLARK. 
(Supreme  Court  of  Georgia.    Dec.  10,  1904.) 

BAILROAUS^KILLINO    STOCK— B VI UENCS. 

1.  The  presumption  of  negligence  arising 
against  the  railroad  company  from  proof  of  the 
killing  of  the  animal  by  defendant  s  train  was 
completely  met  and  overcome  by  evidence  for 
the  defendant  that  there  was  a  curve  in  the 
track  where  the  animal  was  killed,  obscuring 
the  view  up  the  track,  that  the  engineer  ana 
fireman  were  looking  ahead,  and  could  not  have 
seen  the  animal  earlier  than  it  was  seen,  and 
that,  after  discovering  its  presence  on  or  near 
the  track,  the  engineer  did  everything  that 
could  be  done  to  prevent  the  killing.  In  view  of 
the  positive  character  of  the  testimony  for  the 
defendant  as  to  these  matters,  testimony  of  a 
witness  for  the  plaintiff  that  "I  think  the  steer 
could  have  been  seen  several  hundred  yards  be- 
fore the  train  reached  him,  if  the  engineer  had 
been  looking  in  that  direction,"  did  not  afford 
sufficient  foundation  for  a  verdict  in  the  plain- 
tiff's favor. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Catoosa  Coun- 
ty ;  A.  W.  Fite,  Judge. 

Action  by  J.  W.  Clark,  administrator, 
against  the  Western  &  Atlantic  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Payne  &  Tye,  W.  H.  Odell,  and  R.  J.  ft 
J.  McCamy,  for  plaintiff  In  error.  W.  B. 
Mann,  for  defendant  in  error. 

COBB,  J.  Judgment  reversed.  All  the 
Justices  concurring. 


(m  Ga.  436) 
SOUTHERN  RY.  CO.  ▼.  ROLLINS. 
(Supreme  Court  of  CJeorgia.    Dec.  10,  190i.) 

APPEAIi— REVIEW— IflSCONDUCr    OF    COUNSEL- 
ACTION    AGAINST   BAILBOAD. 

1.  While  the  language  used  by  counsel  for  the 
plaintiff  in  the  justice's  court  was  highly  im- 
proper, it  does  not  appear  that  any  motion  for 
mistrial  was  made  at  the  time,  and  no  ruling 
of  the  justice  is  complained  of  in  the  petition 
for  certiorari  which  would  authorize  a  reversal 
of  the  judgment  on  account  of  such  argument. 

2.  While  the  railroad  company  introduce 
evidence  tending  to  rebut  the  presumption  of 
negligence  against  it,  this  evidence  was  con- 
tradicted by  that  of  witnesses  for  the  plaintiff. 
The  evidence  warranted  the  verdict  for  the 
plaintiff,  and  it  was  not  error  to  overrule  the 
certiorari. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Meriwether 
County;   R.  W.  ITreeman,  Judge. 


Ga.) 


STEELE  V.  GEORGIA  IRON  &  COAL  Ca 


291 


'  Action  by  W.  G.  RollinB  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff before  a  Justice  was  affirmed  In  the  su- 
perior court,  and  defendant  brings  error. 
Af&rmed*  ^ 

Little  &  Battle  and  McLaughlin  &  Jones, 
for  plaintiff  In  error.  N.  F.  Culpepper,  for 
defendant  in  error. 

CANDLER,  J.  Judgment  affirmed.  All 
the  Justices  concur 


(121  Ga.  42S) 

RBVIS  ▼.  ROPER. 
(Supreme  Court  of  Georgia.    Dec  10,  1904.) 

APPEAL— BEYISW-— NSW  TRIAL. 

1.  There  was  no  complaint  that  any  error  of 
law  was  committed  by  the  court  upon  the  trial, 
the  evidence  warranted  the  verdict,  and  the  re- 
fusal of  a  new  trial  was  not  erroneous. 

(Syllabus  by  the  0>urt.) 

Brror  from  City  Court  of  La  Grange;  F. 
M.  Longley,  Judge. 

Action  by  J.  C.  Roper  against  Cicero  Revis. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

E.  R.  Bradfleld,  Jr.,  for  plaintiff  in  error. 
Harwell  Sc  Lovejoy,  for  defendant  in  error. 

FISEE,  P.  J.  Judgment  afOrmed.  All  the 
Justices  concur. 


(121  0&.  466) 

ATLANTA  ft  B.  AIR  LINB  RY.  t. 
WEAVER. 

(Supreme  Court  of  Georgia.    Dec.  12,  1004.) 

IRJUBT  TO   nCPLOTt  •— N0NST7IT  ~  BVIDBNOB— 

VEBDICT— BBVIEW. 

1.  The  motion  for  a  new  trial  complains  that 
the  court  erred  in  refusing  to  grant  a  nonsuit, 
and  that  the  verdict  was  contrary  to  law  and 
the  evidence.  There  was  clear  and  positive  evi- 
dence warranting  a  finding  that  the  defendant 
was  negligent  as  charged  In  the  petition;  and 
there  was  some  evidence  authorizing  a  finding 
that  the  deceased  was  injured  in  the  discharge 
of  his  duties,  and  that  at  the  time  of  the  injury 
which  resulted  in  his  death  he  was  free  from 
fault  The  plaintiff  therefore  carried  every  bur- 
den placed  upon  her  by  law,  and  it  was  not  er- 
ror to  refuse  a  nonsuit.  The  jury  trying  the 
case,  whose  province  it  was  to  settle  disputed 
issues  of  fact  as  to  diligence  and  negligence, 
found  for  the  plaintiff  m  an  amount  much 
smaller  than  the  evidence  as  to  the  age  and 
earning  capacity  of  the  deceased  warranted. 
The  trial  judge  approved  the  verdict,  and  no 
reason  is  made  to  appear  why  it  should  be  set 
aside. 

(Syllabus  by  the  Court) 

Error  from'  City  Court  of  Polk  County;  F. 
A.  Irwin,  Judge. 

Action  by  A.  O.  Weavtf  against  the  At- 
lanta ft  Birmingham  Air  Line'  Railway. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Affirmed* 


I 


Brown  ft  Randolph  and  John  K.  Davis,  for 
plaintiff  in  error.  Janes  ft  Hunt  and  Bunn 
ft  Trawick,  for  defendant  In  error. 

CANDLER,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(121  Oa.  459) 
STEELE  y.  OEORGLL  IRON  ft  COAL  CO. 

(Supreme  Court  of  Georgia.    Dec.  12,  1004.) 

INJX7BT   TO    KMPLOTA—PLEADINO— AlCENOMENT 

— DEMURBEB. 

1.  The  original  petition  was  subject  to  the 
demurrer.  But  the  amendment,  alleging  that 
the  deceased  was  Ignorant  of  the  condition  of 
the  electric  light,  and  of  the  other  acts  of  negli- 
gence complained  of,  cured  the  defect.  As 
amended,  the  petition  set  out  a  cause  of  action. 

2.  Even  if  a  demurrer  does  not  admit  an  im- 
possibility when  alleged  in  a  petition,  there  is 
nbthing  to  show  that  the  deceased  necessarily 
knew  of  the  defect  in  the  light.  Nor  does  it 
appear  how  long  he  had  been  employed  at  the 
place  and  in  the  particular  service  referred  to 
in  the  petition. 

(Syllabus  by  the  (>>urt) 

Error  from  Superior  Court,  Dade  County; 
A.  W.  Fite,  Judge. 

Action  by  Wyatt  Steele  against  the  Geor- 
gia Iron  ft  Coal  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

This  was  a  suit  by  a  dependent  father  for 
the  homicide  of  his  son,  who  contributed  to 
his  support  It  alleged  that  the  son  Noah 
Steele  was  an  employ^  of  the  Georgia  Iron 
ft  Goal  Company,  engaged  in  running  at 
night  the  blowing  engine  and  near-by  pumps; 
that  he  was  obliged  to  go  from  the  engine  to 
the  pumps;  that  between  the  two  was  a' 
large  and  deep  cistern,  across  which  loose 
planks  were  laid,  over  which  the  deceased 
was  obliged  to  go  at  night  in  the  perform- 
ance of  his  required  duties;  that  the  plank 
had  become  slippery  from  being  saturated 
with  oil;  that  an  electric  light  was  used 
to  illuminate  the  location,  and  that  it  was  so 
defective  that  it  would  at  times  almost  com- 
pletely die  out,  leaving  the  grounds  in  almost 
utter  darkness;  that  on  the  25th  of  April, 
1903,  owing  to  the  defects  and  slippery  con- 
dition of  the  plank  and  the  defective  light 
Noah  Steele,  in  going  to  the  pump,  without 
fault  on  his  part  fell  Into  the  cistern  of  hot 
water  and  was  drowned;  and  that  the  com- 
pany was  negligent  in  falling  to  cover  the 
cistern  and  in  maintaining  the  defective 
light.  There  was  a  demurrer  on  the  ground 
that  the  petition  set  out  no  cause  of  action, 
and  that  the  dangers  and  defects  complained 
of  were  obvious  to  the  employ^,  and  the 
risks  created  thereby  assumed  by  him.  The 
plaintiff  thereupon  amended  by  alleging  that 
the  defect  causing  the  light  to  grow  dim  was 
unknown  to  the  deceased  at  the  time  of  the 
accident  uor  did  he  have  knowledge  of  the 
fact  that  the  water  in  the  cistern  was  hot 
By  amendment  he  also  alleged  that  all  of  the 
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defectlT«  conditioiui  set  out  In  the  original 
petition  were  unknown  to  the  deceased;  that 
he  had  no  means  of  knowing  the  same,  but 
that  the  defendant  well  knew  thereof,  and 
was  negligent  In  not  notifying  the  deceased, 
whose  employment  did  not  embrace  a  line  of 
employment  connected  with  the  light  The 
court  sustained  the  demurrer,  and  the  plain- 
tiff excepted. 

Ben  T.  Brock  and  R.  X  ft  J.  McOamy, 
for  plaintiff  In  error.  W.  N.  Jacoway  and 
Du  Blgnon  &  Alston,  for  defendant  In  error. 

LAMAR,  J.  (after  stating  the  facts).  The 
original  petition  was,  no  doubt,  subject  to 
demurrer.  As  drawn,  It  referred  to  defects 
which  were  apparently  of  a  kind  open  to  the 
sight  of  the  employ^.  Coni^trulng  the  peti- 
tion against  the  pleader,  it  also  indicated  that 
the  periodical  dimness  of  the  light  was  that 
usual  In  arc  lights,  occasioned  by  the  Imper- 
fect connection,  but  naturally  caused  by  the 
gradual  consumption  of  the  carbon.  But 
these  matters  were  cured  by  the  positive  alle- 
gations of  the  amendment  that  the  defendant 
did  not  know  thereof,  could  not  learn  there- 
of, and  that  they  were  known  to  the  com- 
pany. Bven  if  it  be  true  that  a  demurrer 
does  not  admit  an  impossibility,  there  Is 
nothing  here  to  show  that  these  allegations 
admitted  by  the  demurrer  could  not  possibly 
be  true.  It  does  not  appear  how  long  the  de- 
ceased had  been  employed  at  this  place  or 
In  this  particular  service.  As  amended,  the 
petition  set  out  a  cause  of  action.        ^ 

Judgment  reversed.  All  the  Justices  con- 
cur except  OANDLER,  J.»  disqualified. 


H.  F.  Strohecker  and  W.  A.  McClellan, 
for  plaintlfFs  in  error.  WlUlam  Brunsont 
SoL  Gen.,  for  the  Qtate. 


aZi  Ga.  846) 


JEMLBY  ▼.  STATB. 
PRIGB  ▼.  STATB. 


(Supreme  Ck>art  of  Georgia.    Dec  9,  1904.) 

BIOT — WHAT  00N8TITUTBS. 

1.  'TTo  constitute  the  offense  of  rioL  there 
must  be  not  only  a  common  intent  on  tne  part 
of  two  or  more  persons  to  do  an  unlawful  act 
of  violence,  or  some  other  act  in  a  violent  and 
tumultnous  manner,  but  also  concert  of  ac- 
tion in  furtherance  of  such  intent."  Coney  v. 
State,  39  S.  E.  425,  113  Gku  1060.  This  does 
not  mean,  however,  that  there  must  necessarily 
have  been  a  previous  plot  or  conspiracy  on  the 
part  of  the  rioters,  in  order  to  constitute  the 
offense.  The  evidence  for  the  state  in  the  pres- 
ent cases  fully  established  both  concert  of  action 
and  a  common  intent  on  the  part  of  the  accused 
persons,  the  verdlcta  of  guilty  were  fully  au- 
thorized, and  it  was  not  error  to  overrule  the 
motions  for  new  trial. 

(Syllabus  by  the  C^urt) 

Brror  from  City  Gourt  of  Macon;  Robt 
Hodges,  Judge. 

John  Jemley  and  Dick  Price  were  convict- 
ed of  riot,  and  bring  error.    Affirmed. 


f  L  8m  Blot»  veL  «,  Cmt  Dig.  8§  ]«  t-l. 


GANDLBR,  J.     Judgment  affirmed, 
the  Justices  concur. 


All 


(121  Ga.  437) 

HBARD  r.  TAPPAN  ft  MBRRITT. 
(Supreme  Gourt  of  Georgia.    Dec  10,  1904.) 

ACTION     ON     NOTE— ALTERATION— BELEASE     OV 
BXJBETT— INSTBUCTIONS— NEW  TBIAL— 

BE  VIEW. 

1.  Upon  the  trial  of  an  action  on  a  promis- 
sory note,  it  appeared  that  after  the  instrument, 
which  included  the  note,  and  also  a  conveyance 
of  property  to  secure  the  payment  of  the  same, 
had  been  signed  by  the  defendant  as  surety  and 
by  another  as  principal,  the  latter,  who  owned 
the  property  so  conveyed,  procured,  without  the 
consent  of  the  surety  or  the  payee,  the  signa- 
tures of  two  persons,  one  of  whom  was  a  jus- 
tice of  the  peace,  to  the  Instrument  as  attest- 
ing witnesses ;  the  attestation  not  being  limited 
to  the  signature  of  the  principal.  Held,  that  it 
was  not  erroneous,  as  against  the  surety,  at 
least,  to  instruct  the  jury  that  affixing  the 
names  of  the  witnesses  to  the  instrument  was 
not  such  a  material  alteration  thereof  as  would 
affect  the  surety's  liability  thereon,  unless  it 
should  appear  that  the  same  was  procured  by 
the  payee,  or  done  with  his  assent  or  Imowledge, 
for  the  purpose  of  defrauding  the  surety. 

2.  A  charge  touching  a  matter  wholly  Irreler 
vant  under  the  pleadings,  even  if  erroneous,  is 
not.  cause  for  a  new  trial,  when  it  appears 
that  the  jury  could  not  have  been  misled  by 
such  instruction  to  the  Injury  of  the  complain- 
ing party. 

3.  A  ground  of  a  motion  for  a  new  trial  oomr 

Slaining  of  the  admission  of  documentary  evi- 
enoe  will  not  be  considered  unless  the  evidence  > 
objected  to  is  set  forth,  either  literally  or  In 
substance,    in   the   motion   Itself,   or   attached 
thereto  as  an  exhibit. 

4.  The  verdict  was  not  without  evidence  to 
support  It. 

(Syllabus  by  the  Gourt) 

Brror  from  Superior  Gourt,  Greene  Ck>unty; 
J.  B.  Pottle,  Judge  pro  hac  vice. 

Action  by  Tappan  &  Merrltt  against  O^ 
lumbus  Heard.  Judgment  for  plaintiffs.  De* 
fendant  brings  error.    Affirmed. 

J.  B.  Park,  for  plaintiff  in  error.  J.  P. 
Brown  and  G.  A.  Merrltt,  for  defendants  In 
error. 

FISH,  P.  J.  Judgment  afflbmed.  All  the 
Justices  concur. 


(121  Oil  439) 
MGGRB  V.  PBITGHBTT. 

(Supreme  (3ourt  of  Cteorgia.    Dec  10,  1004.) 

COPn-BACT— CONSTBUCnON— NEW   TBIAL. 

1.  The  court  having  incorrectly  instructed  the 
jury  as  to  the  meanmg  of  the  written  contract 
Involvod  in  the  case,  tne  refusal  of  a  new  trial 
was  erroneous. 

(Syllabus  by  the  C!ourt.) 

Error  from  Gity  Gourt  of  Dublin;  J.  S. 
Adams,  Judge. 

f  2.  See  New  Trial,  voL  H,  Cent  Dig.  §  7L 


G«.) 


MOORB  ▼.  P&ITGHBTT. 
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Action  bj  William  Pritcbett  against  O. 
W.  Moore.  Judgment  for  plaintiff.  Defend* 
ant  brings  error.    Reversed. 

See  42  8.  B.  1013. 

Pritcbett  sued  out  an  attachment  against 
Mioore,  returnable  to  the  city  court  of  Dublin. 
The  attachment  was  levied,  and  declaration 
thereon  filed.  The  declaration  was  upon  an 
account  Moore  pleaded  set-off,  the  main 
item  of  his  coimterclaim  being  an  amount 
charged  for  boring  an  artesian  well  for  the 
plaintiff  at  Lothair,  Ga.,  under  a  written 
contract,  a  copy  of  which  was  attached  to 
the  plea.    This  contract  was  as  follows: 

"Georgia,  Laurens  County.  This  contract 
made  and  entered  into  this  the  4th  day  of 
Jan.,  1898,  between  G.  W.  Moore,  proprietor 
of  the  Dublin  Iron  Works,  party  of  the  first 
part,  and  William  Pritcbett,  party  of  the 
second  part,  witnessetti,  that  the  said  party 
of  {he  first  part,  for  and  in  consideration  of 
the  sums  of  money  to  be  paid  to  him  by  the 
said  second  party  as  are  hereinafter  set  out, 
does  hereby  agree  and  contract  to  bore  and 
coqstruct  for  the  said  second  party,  at  the 
turpentine  still  of  H.  B.  Pritcbett  &  Co., 
in  the  county  of  Worth,  said  State,  an  ar- 
tesian well  of  the  following  dimensions  and 
capacity,  to-wit:  Said  artesian  well  to  be 
(4)  four  Inches  In  diameter  at  the  top,  and 
if  necessary  for  better  construction  of  said 
well,  it  may  be  reduced  in  diameter  to  (2) 
two  inches,  and  said  well  is  to  furnish  a 
continuous  supply  of  at  least  (25)  twenty-five 
gallons  of  artesian  water  per  minute.  The 
said  party  of  the  first  part  hereby  agrees 
and  contracts  to  furnish  all  of  the  piping 
necessary  and  the  well  is  to  be  cased  to  a 
solid  foundation  with  first  class  iron  piping. 
It  is  hereby  agreed  by  and  between  the  par- 
ties to  this  contract  that  if  the  necessary 
supply  of  (26)  twenty-five  gallons  is'  not  ob- 
tained by  a  flow  of  that  amount  of  water 
as  aforesaid,  then  the  said  supply  of  said 
water  Is  to  be  obtained  by  the  means  of  a 
deep  well  pump,  if  the  use  of  such  pump 
Is  necessary,  after  a  satisfactory  test  of  the 
well  is  made  by  both  of  said  parties  here- 
to. And  also  that  said  deep  well  pump,  if 
the  use  of  the  same  is  necessary,  shall  be 
famished  by  said  second  party  as  soon  as 
practical  after  being  instructed  by  said  first 
party  that  the  use  of  said  deep  well  pump  is 
necessary,  and,  if  in  this  way  it  is  necessary 
that  such  a  test  be  made,  in  addition  to  the 
other  amounts  to  be  paid,  the  second  party 
is  to  pay  to  the  said  first  party  the  necessary 
traveling  expenses  of  one  man  from  Dublin 
to  the  said  well  and  return. 

'*The  said  party  of  the  second  part  here- 
by agrees  and  contracts  to  pay  to  the  said 
party  of  the  first  part  for  said  well  the  sum 
of  (1225.00)  two  hundred  and  twenty-five 
dollars  on  .  condition  that  said'  supply  of 
twenty-five  gallons  of  water  per  minute  as 
aforesaid  is  obtained,  at  or  before  the  depth 
of  300  feet  is  reached.  If  not  so  obtained, 
then  said  second  party  is  to  pay  to  said  first 


party  75  cents  par  foot  for  the  first  350  feet 
or  as  many  feet  as  it  may  be  necessary  to 
bore  said  well,  if  said  supply  of  water  can 
be  had  as  aforesaid  at  or  before  the  depth  of 
350  feet  is  reached.  But  if  said  supply  of 
water  can  not  be  so  obtained  and  it  shall 
be  necessary  to  bore  to  a  greater  depth,  then 
the  said  second  party  is  to  pay  to  the  said 
first  party  for  the  said  well  in  excess  of  said 
350  feet  at  the  rate  of  $1.00  per  foot,  until 
a  depth  of  1,000  feet  or  so  much  thereof  as 
may  be  necessary  to  complete  said  well  as 
aforesaid  is  reached,  or  until  said  party  of 
the  second  part  shall  tell  said  party  of  the 
first  part  to  stop.  If  said  first  party  shall 
stop  boring  before  instructed  to  stop  by  said 
second  party,  then  he,  the  said  first  party, 
shall  forfeit  all  amounts  due  under  this  con- 
tract. 

"It  is  further  agreed  that  said  second  party 
is  to  deliver  the  machinery  to  the  said  first 
party  necessary  for  boring  said  well  free 
of  charge  from  Albany,  Ga.,  to  the  place  at 
which  the  well  is  to  be  bored,  and  when  the 
well  is  completed  to  deliver  the  said  ma- 
chinery from  said  well  at  Albany. 

"It  is  hereby  agreed  by  said  parties  that 
another  artesian  well  is  to  be  bored  at  Lo- 
thair,  Ga.,  of  like  size  and  capacity,  the  first 
400  feet  being  charged  for  at  the  rate  of 
75  centB  per  foot,  under  the  terms  of  the 
above  contract 

"G.  W.  Moore, 

"Per  W.  J.   Carter,   Atty. 

"Wm.  Pritcbett 
"Signed  in  the  presence  of: 
"J.  P.  Sanders,  N.  P.  Laurens  Go.,  Ga.^ 
The  well  was  bored  to  the  depth  of  236 
feet,  but  no  natural  fiow  of  water  to  the 
surface  was  obtained.  Moore  submitted  evi- 
dence tending  to  show  that  the  well,  at  the 
depth  to  which  it  was  bored,  would,  by  the 
use  of  a  deep-well  pump,  furnish  a  continu- 
ous supply  of  artesian  water  of  more  than 
25  gallons  per  minute.  He  also  showed 
that  he,  through  his  agent,  had  notified 
Pritcbett  that  the  deep-wcHl  pump  was  nec- 
essary, that  a  fiow  of  water  could  not  be 
obtained,  but  that  a  continuous  supply  of 
more  than  25  gallons  of  artesian  water  per 
minute  could  be  got  by  the  use  of  such  a 
pump,  and  had  requested  Pritcbett  to  fur- 
nish a  deep-well  pump  as  provided  in  the 
contract,  which  Pritcbett  refused  to  do. 
Moore's  contention  was  that,  this  being  true, 
he  had  complied  with  his  obligation  under 
the  contract  In  the  opinion  of  the  trial 
Judge,  this  was  not  a  proper  construction 
of  the  contract,  and.  In  effect,  he  so  charged 
the  Jury.  There  was  a  verdict  for  the 
plaintiff  for  the  full  amount  for  which  he 
sued,  and,  the  defendant's  motion  for  a  new 
trial  being  overruled,  he  excepted. 

Peyton  L.  Wade,  for  plaintiff  in  error. 
James  B.  Sanders,  for  defendant  in  error. 

FISH,  P.  J.  (after  stating  the  facts).  The 
case  turned  upon  the  construction  of  the 
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contract  set  forth  in  the  statement  of  facta, 
and  one  of  tbe  grounds  of  the  motion  for  a 
new  trial  presents  the  question  whether  the 
court,  in  Instructing  the  Jury  as  to  the  legal 
effect  of  the  contract,  properly  construed  it 
In  our  opinion,  the  meaning  of  the  Instru- 
ment Is  that  whenever  the  well,  without  re- 
gard to  its  depth,  would  furnish  a  continu- 
ous supply  of  25  gallons  of  artesian  water 
per  minute,  either  by  natural  flow  to  the 
surface  or  by  the  use  of  a  deep-well  pump, 
Moore's  obligation  would  be  complied  with, 
and  he  would  hare  the  right  to  discontinue 
boring,  whether  Prltchett  desired  him  to  do 
so  or  not,  provided  he  notifled  Prltchett  that 
the  use  of  a  deep-well  pump  was  necessary. 
This  may  not  be  the  contract  that  Prltchett 
desired  to  enter  into,  but  It  seems  to  us  that 
it  is  the  contract  which  he  actually  made, 
and  there  was  no  question  that  he  under- 
stood its  terms,  nor  did  he  contend  that  he 
was  induced  to  execute  it  by  fraud,  accident, 
or  mistake.  When  this  case  was  formerly 
here  (116  6a.  767,  42  S.  E.  1013),  the  contract 
was  evidently  construed  as  we  now  construe 
it.  The  court,  speaking  through  Mr.  Jus- 
tice Candler,  then  said:  **The  evidence  of- 
fered by  the  defendant  did  not  demand  a 
finding  that  he  had  complied  with  his  part 
of  the  contract  on  which  he  sought  to  re- 
cover. By  the  terms  of  that  contract  he 
was  to  bore  for  the  plaintiff  an  artesian 
well  which  should  furnish,  either  by  nat- 
ural flow  or  by  the  aid  of  a  deep-well  pump, 
25  gallons  of  water  per  minute.  The  evi- 
dence showed  that  this  supply  of  water  was 
not  obtained  by  natural  flow,  and  that  no 
deep-well  pump  was  ever  used  to  ascertain 
If  It  could  be  obtained  by  that  means.  Ex- 
pert testimony  was  introduced  to  show  that, 
if  a  deep- well  pump  had  been  used,  the  sup- 
ply of  water  required  by  the  contract  could 
have  been  obtained;  but  such  testimony  is  at 
best  but  a  matter  of  opinion,  and  the  Jury 
should  have  been  left  to  determine  its  pro- 
bative value."  It  follows,  from  what  we 
have  said,  that  the  court  below  erred  In  not 
granting  a  hew  trial. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(121  Qo.  428) 

SOUTHERN  RT.  CO.  t.  HOBBS. 

(Supreme  Court  of  (Georgia.    Dec.  10,  1904.) 

EVIDENCE— WEIGHT— CABBIEBS-HTAILUBS     TO 
STOP  AT  STATION. 

1.  The  testimony  of  a  party  who  offers  him- 
self as  a  witness  in  his  own  behalf  is  to  be  con- 
strued most  strongly  against  him  when  it  is 
self-contradictory,  vague,  or  equivocal.  W.  &  A. 
R.  Co.  V.  Evans,  23  S.  E.  494,  96  Oa.  481 ; 
Freyermuth  v.  R.  R.  Co..  32  S.  B.  668,  107  Ga. 
82;  Ray  v.  Green,  39  S.  E.  470,  113  Ga.  920; 
Farmer  v.  Davenport,  45  S.  E.  244,  118  Ga. 
289.  And  he  "is  not  entitled  to  a  finding  in  his 
favor  if  that  version  of  his  testimonv  the  most 
unfavorable    to    him    shows    that    the    verdict 


should   be   against   him."*    Southern    Bank   ▼. 
Goette,  33  S.  E.  974,  108  Ga.  796. 

2.  Applying  the  rule  above  stated  to  the  tes- 
timony of  the  plaintiff  in  the  present  case,  what 
she  swore  on  the  last  trial  was  not  materially 
different  from  the  version  she  gave  of  the  occur- 
rence under  investigation  at  the  trial  under  re- 
view when  the  case  was  here  at  the  March 
term,  1903  (45  S.  E.  23,  118  Ga.  227,  63  L. 
R.  A.  68);  and,  as  was  then  pointed  out,  she  was 
not,  in  view  uf  her  own  sworn  admissions,  en- 
titled to  a  recovery. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Haralson  Coun- 
ty; A.  L.  Bartlett,  Judge. 

Action  by  Susie  Hobbs  against  tbe  South- 
em  Railway  Ck)mpany.  Judgment  for  plain- 
tiff.   Defendant  brings  error.    Reversed. 

Hugh  M.  Dorsey,  for  plaintiff  in  error. 
James  Beall  and  Price  Edwards,  for  defend- 
ant in  error. 


EVANS,  J.    Judgment  reversed.    All  tbe 
Justices  concurring. 


(121  Oa.  359) 


McCOY  ▼.  STATE. 


(Supreme  Court  of  Georgia.    Dec.  9,  1904.) 

CBIMINAL  ULW—FOBMEB   CONVICTION— PLEA. 

1.  The  accused  was  arraigned  In  a  cit7  court 
on  June  20,  1904,  upon  an  accusation  nled  at 
the  June  term,  which  charged  merely  that  he 
did,  on  the  24tn  dav  of  March,  1904,  in  a  nam- 
ed county,  "play  and  bet  money  and  other  things 
of  value  at  a  game  of  seven-up,  five-up,  skin, 
craps,  and  other  games  played  with  cards.**  He 
entered  a  plea  of  guilty  to  this  accusation.  On 
June  24th  the  accused  was  arraigned  in  the 
same  court  upon  an  accusation  nled  at  the 
March  term,  which  charged  that  he  did,  on  the 
12th  day  of  March,  1904,  in  the  same  county, 
"play  and  bet  for  money  or  other  thing  of  value 
at  a  game  of  five-up,  seven-up,  skin,  and  other 
game^  played  with  cards."  To  this  accusation 
he  entered  a  special  plea  of  former  conviction, 
setting  up  the  plea  of  guilty  under  the  accusa- 
tion nrst  referred  to.  Upon  the  trial  of  this 
plea  it  was  admitted  "that  the  state  could  show 
that  [the  accused]  had  played  at  two  separate 
places,  and  at  different  times,  and  with  different 
parties;  that  the  two  cases  covered  two  sep- 
arate transactions."  The  special  plea  was  over- 
ruled. Held,  that  the  accusation  upon  which 
the  conviction  was  had  being  general  in  its  al- 
legations, and  the  accusation  upon  which  the  ae> 
cused  was  last  arraigned  having  been  filed  prior 
to  the  time  of  filing  of  the  accusation  upon 
which  the  plea  of  guilty  was  entered.  It  was 
error  to  overrule  the  special  plea  of  former  con- 
viction. Aliter,  if  the  two  accusations  had 
been  specific  In  their  allegations  as  to  place, 
time,  person,  and  other  particulars,  clearly 
showing  upon  their  face  that  they  related  to 
separate  and  distinct  transactions.  Craig  ▼. 
State.  33  S.  E.  653,  108  Ga.  776  (2);  Mc Wil- 
liams V.  State,  34  S.  E.  1016,  110  Ga.  290  (1) ; 
Reynolds  v.  State,  40  S.  E.  234,  114  Ga.  265. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Oartenvllle;  A. 
M.  Foute,  Judge. 

Jack  McCoy  was  convicted  of  gaming^  and 
brings  error.    Reversed^ 
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W.  M.  Graham  and  R.  J.  ft  J.  McCamy, 
for  plaintiff  in  error.  Sam  P.  Maddoz,  Sol. 
Gen.,  for  the  State. 

COBBy  J.  Judgment  reversed.  All  the 
Justices  concur. 


(121  Oa.  471) 

WOOD,  Ordinary,  t.  BROWN  et  al. 

(Supreme  Court  of  Georgia.    Dec.  12,  1904.) 

EXXCUTORS  AND  ADMINI8TBAT0B8— AIXOWANCX 
TO  WIDOW  —  CONCLUSIVENESS  —  DECEASED 
PASTNEB  —  ACTION  ON  ADMINISTBATOB'S 
BOND., 

1.  The  judgment  of  the  ordinary  allowing  a 
widow  and  her  minor  children  a  year's  support 
is  conclusive  only  that  she  is  entitled  to  the 
amount  of  the  judgment  if  there  be  assets  to 
pay  it,  and  such  judgment  is  no  evidence  that 
the  administrator  has  sufficient  assets  of  his  in- 
testate with  which  to  pay  it. 
^  2.  The  widow  and  minor  children  of  a  deceas- 
ed partner  are  entitled  to  a  year's  support  only 
in  what  remains  of  the  deceased  partner's  in- 
terest after  payment  of  partnership  liabilities. 

3.  The  evidence  for  the  plaintiff  was  sufficient 
to  authorize  the  submission  of  the  case  to  the 
jury,  and  the  grant  of  a  fionsuit  was  error. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Dublin;  Wm. 
Falrcloth,  Judge. 

Action  by  W.  A.  Wood,  ordinary,  for  the 
use  of  N.  E.  Brown  and  her  minor  children, 
against  R.  E.  Brown  and  others.  Judgment 
for  defendants.  Plaintiff  brings  error.  Re- 
versed. 

Sanders  &  Davis,  for  plaintiff  in  error. 
T.  L.  Grlner  and  Jackson  ft  Orme,  foi^  de- 
fendants in  error. 

BVANS,  J.  W.  A.  Wood,  ordinary,  for  the 
use  of  Mrs.  N.  B.  Brown  and  her  minor 
children,  in  his  petition  against  R.  E.  Brown 
and  the  security  on  his  administrator's  bond 
alleged:  In  1901  A.  H.  Brown  died,  leaving 
the  plaintiff's  usees,  who  were  his  widow  and 
minor  children.  R.  E.  Brown  qualified  as  nis 
administrator,  and  executed  to  the  ordinary 
an  administrator's  bond,  with  the  American 
Surety  Company  as  security,  conditioned  for 
the  faithful  performance  of  his  duties  as  such 
administrator.  As  a  breach  of  the  bond 
plaintiff  alleged  that  an  estate  of  $1,800  be- 
longing to  A.  H.  Brown  went  into  the  hand? 
of  the  administrator;  that  on  February  23, 
1903,  after  notice  to  the  administrator,  a 
year's  support  of  $1,400  in  money  and  house- 
hold furniture  was  duly  assigned  to  plain- 
tiff's usees,  and  upon  this  judgment  a  fi.  fa. 
issued  against  the  administrator;  that  the 
administrator  refused  to  pay  the  fl.  fa.,  and 
that  the  sheriff  of  the  city  court  of  Dublin 
made  his  return  thereon  of  diligent  search 
and  no  property  to  be  found  on  which  to 
:evy  the  execution.  The  administrator  and 
his  security  filed  their  several  pleas.  The  ad- 
ministrator pleaded  that  no  assets  of  A.  H. 
Brown  ever  came  into  his  hands  as  adminis- 
trator, hut  that  A.  H.  Brown  only  had  a 


very  small  amount  of  partnership  property 
with  defendant,  which  was  not  sufficient  in 
value  to  pay  the  Just  demands  and  debts 
outstanding  against  the  firm  of  A.  H.  ft 
R.  E.  Brown.  The  plaintiff  orally  moved  to 
dismiss  this  plea  on  the  ground  that  the 
judgment  of  the  court  of  ordinary  allowing 
the  year's  support  concluded  the  adminis- 
trator as  to  there  being  assets  in  his  hands 
sufficient  to  pay  the  same.  The  court  over- 
ruled the  motion,  and  the  plaintiff  filed  his 
exceptions  pendente  lite  to  this  ruling  of 
the  court. 

On  the  trial  of  the  case  plaintiff  tendered 
in  evidence  the  year's  support  proceedings; 
the  fl.  fa.  issued  thereon  against  R.  E.  Brown, 
as  administrator,  with  an  entry  of  nulla 
bona  by  the  sheriff  of  the  city  court  of  Dub- 
lin; and  a  certified  copy  of  the  Inventory  and 
appraisement  of  the  estate  of  A.  H.  Brown, 
returned  by  R.  E.  Brown,  as  administrator, 
wherein  a  one-half  interest  in  certain  desig- 
nated personal  property  was  appraised  at 
$1,495.  The  plaintiff  also  introduced  oral 
testimony  tending  to  show  that  the  adminis- 
trator had  received  $65  from  the  sale  of 
a  horse  belonging  to  his  intestate,  and  had 
paid  $86  for  funeral  expenses.  A  witness 
testified  that  the  administrator  told  him  on 
the  day  the  appraisement  was  had  that  the 
firm  of  A.  H.  ft  R.  E.  Brown  had  $2,200  in 
notes  and  accounts,  and  also  certain  timber, 
sufficient  to  pay  all  the  debts  of  the  firm. 
The  ordinary  testified  that  the  administra- 
tor filed  a  return,  and  asked  for  letters  of 
dismission,  but  upon  the  instituting  of  a  cita- 
tion for  settlement  withdrew  his  return  and 
vouchers,  which  had  not  been  recorded.  On 
the  conclusion  of  the  evidence  of  the  plain- 
tiff the  court  sustained  the  defendants'  mo- 
tion for  a  nonsuit.  The  plaintiff  excepts  to 
the  granting  of  the  nonsuit  and  to  the  re- 
fusal to  strike  the  plea  filed  by  R.  E.  Brown. 

1.  The  court  properly  overruled  the  motion 
to  strike  this  plea.  The  Judgment  of  the 
ordinary  allowing  a  widow  and  her  minor 
children  a  12-months  allowance  is  conclu- 
sive only  that  she  is  entitled  to  the  amount 
of  the  judgment  if  there  be  assets  to  pay  it 
The  widow  may  have  her  year's  support  as- 
signed independentiy  of  administration  on 
her  husband's  estate.  Her  right  to  the  stat- 
utory allowance  becomes  vested  on  the  death 
of  her  husband,  sfnd  she  may  proceed  at 
once  to  have  It  set  apart  If  there  is  an  ad- 
ministrator, he  must  be  notified  of  the  pro- 
ceeding, but  the  statute  neither  requires  him 
to  object  to  the  setting  apart  of  a  year's  sup- 
port nor  permits  him  to  show  lack  of  assets 
with  which  to  pay  it  King  v.  Johnson,  94 
Ga.  665,  21  S.  E.  895.  The  only  issues  the 
administrator  could  raise  are  the  reasonable- 
ness of  the  allowance  and  the  sufildency  of 
previous  appropriations  to  her  from  her 
husband's  estate.  In  Tabb  v.  Collier,  68  G  a. 
641,  the  Judgment  was  attacked  because  the 
family  had  already  consumed  enough  of  the 
decedent's  estate  to  amount  to  a  year's  sup- 
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port,  and  the  same  objection  was  urged  in 
Gos8  y.  Oteenaway,  70  Qa.  130.  But  In  each 
of  these  cases  this  court  held  that  the  ob- 
jection should  have  been  made  before  the 
Judgment  setting  aside  the  year's  support 
was  rendered,  and  it  was  too  late  to  make 
this  objection  after  Judgment  In  Fulghum 
y.  Fulghum,  111  Oa.  635,  36  S.  E.  602,  tGte 
same  principle  was  recognized,  and  the  ad- 
ministrator was  not  permitted,  after  the 
Judgment,  to  have  credit  for  certain  pay- 
ments made  to  the  widow  antecedent  the 
Judgment.  These  cases  decide  that  a  Judg- 
ment assigning  a  year's  support  is  conclusive 
as  to  the  amount  the  beneficiaries  are  en- 
titled to  have  set  apart  to  them.  But  such  a 
Judgment  is  neither  conclusive  nor  prima 
facie  evidence  that  the  administrator  has 
sufficient  assets  of  his  intestate  with  which 
to  pay  it  Inasmuch  as  the  administrator 
could  not  file  any  of  the  pleas  peculiar  to 
administration  of  estates,  nor  had  an  oppor^ 
tonlty  to  examine  into  the  estate,  he  will 
not  be  bound  as  to  an  issue  which  he  could 
not  make.  **The  return  by  the  sheriff  of 
nulla  bona  upon  the  execution  in  favor  of 
the  widow  against  the  administrator  is  of  it- 
self no  evidence  of  a  devastavit"  .  King  v. 
Johnson,  94  6a.  665,  21  8.  E.  895.  When 
the  widow  undertakes  to  assert  ber  'Judg- 
ment for  a  year's  support  by.  suit  against  the 
administrator  and  the  sureties  on  his  bond, 
the  burden  is  upon  her  to  show  that  assets  of 
her  deceased  husband  came  Into  the  hands 
of  his  administrator,  and  that  these  assets 
were  chargeable  with  the  payment  of  her 
Judgment 

2,  3.  On  the  trial  of  the  case  the  plaintiff 
tendered  In  evidence  the  inventory  and  ap- 
praisement of  the  estate  of  A.  H.  Brown. 
This  inventory  described  several  Items  of 
proper^,  one-half  of  which  was  alleged  to 
be  the  property  of  the  intestate,  and  was 
appraised  at  $1,495.  A  witness  testified 
that  the  administrator  said  that  certain  tim- 
ber which  was  being  prepared  for  market 
would  be  sufficient  to  pay  all  the  debts  of 
the  business  conducted  by  the  deceased  and 
the  administrator  as  copartners.  The  Judg- 
ment of  year's  support  was  Introduced,  and 
the  ordinary  testified  that  the  administrator 
filed  a  return,  but  withdrew  It  and  the  vouch- 
ers when  a  citation  for  settlement  was  filed. 
The  administrator  sold  a  horse  belonging  to 
his  Intestate  for  $65,  but  paid  funeral  ex- 
penses amounting  to  $86.  The  court  granted 
a  nonsuit  The  grant  of  the  nonsuit  was 
error,  because  there  was  sufficient  evidence 
to  take  the  case  to  the  Jury.  The  Inventory 
required  by  law  to  be  made  and  returned  by 
an  administrator  is  an  admission,  though  not 
a  conclusive  one,  of  possession  of  such  as- 
sets of  his  Intestate  as  are  therein  described. 
Smith  V.  Griffin,  82  Ga.  101;  Thompson  v. 
Thompson,  77  Ga.  699,  8  S.  E.  261.  The  ad- 
ministrator may  explain  any  mistake  or  er- 
ror in  the  Inventory,  or  may  show  that  his 
intestate  had  no  title  to  the  property  inven- 


toried. His  Inventory  of  assets  as  belong- 
ing to  his  intestate  puts  the  burden  on  him 
to  show  its  incorrectness.  The  description 
of  the  property  embraced  in  the  inventory  as 
an  undivided  interest  in  personalty  raises  no 
presumption  that  it  was  partnership  prop- 
erty charged  with  the  payment  of  partner- 
ship debts.  Rather  the  contrary  inference 
should  be  drawn  where  the  return  Is  made 
by  the  surviving  partner.  Let  it  be  con- 
ceded that  the  evidence  sufficiently  showed 
that  the  property  was  partnership  property, 
and  the  partnership  was  indebted,  there  was 
no  evidence  to  indicate  that  the  partnership 
debts  were  sufficiently  -extensive  to  absorb 
all  the  partnership  assets.  The  surviving 
partner  has  the  right  to  partnership  assets  to 
the  exclusion  of  the  administrator.  And  the 
widow  and  minor  children  are  only  entitled 
to  a  year's  support  in  what  remains  of  the 
deceased  partner's  Interest  after  payment  of 
partnership  liabilities.  Sellers  v.  Shore,  89 
Ga.  416,  15  S.  E.  494;  Ferris  v.  Van  Ingen, 
110  Ga.  102,  35  S.  E.  347.  In  view  of  the 
testimony  that  the  administrator  had  esti- 
mated that  the  proceeds  of  certain  timber 
belonging  to  the  firm  would  be  sufficient  ta 
pay  partnership  debts,  that  there  was  no 
explanation  of  the  disposition  of  the  prop- 
erty inventoried  and  appraised  at  $1,495,  and 
of  the  conduct  of  the  administrator  in  filing 
and  then  withdravring  hto  return,  the  court 
should  have  allowed  the  case  to  go  to  the 
Jury. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(121  Oa.  468) 
SPEARMAN  V.  SANDERS  et  at 
(Supreme  Court  of  Georgia.    Dec.  12,  1904.) 

KEW     TBIAL  —  GROUNDS  —  WrTNESS— IlfPEACH- 
HSNT— QUESTIONS   TO    JURY— CONFLICT- 
ING EVIDENCE. 

1.  A  ground  of  a  motion  for  a  new  trial  which 
complains  that  the  verdict  is  contrary  to  a  giv- 
en cnarge  of  the  court  is  in  effect  a  complaint 
that  the  verdict  is  contrary  to  law. 

2.  It  was  not  error  to  allow  a  witness,  whose 
testimony  was  sought  to  be  impeached  by  proof 
of  contradictory  evidence  given  on  a  former  trial 
of  the  same  case,  to  explain  the  alleged  contra- 
diction in  the  light  of  what  was  testified  to  in 
the  trial  then  being  bad.  Savannah  R.  Go.  v. 
Holland.  10  S.  B.  200,  82  Oa.  258,  14  Am.  St 
Ren.  158. 

8.  The  range  of  the  questions  submitted  to 
the  Juiy  for  answer  was  wide  enough  to  com- 

frehend  all  the  essential  elements  of  the  case. 
f  counsel  desired  other  questiona  submitted,  a 
sugeestion  to  that  effect  should  have  been  made 
to  the  trial  Judge  at  the  proper  time.  McCook 
V.  Harp,  7  S.  B.  174,  81  Ga.  229. 

4.  Thd  Jury,  passing  on  the  Issues,  saw  and 
heard  all  the  witnesses,  and  knew  their  relation 
to  each  other  and  to  the  case  itself.  There 
were  many  conflicts  and  contradictions  to  be 
solved.  While  the  judge  who  passed  on  the 
motion  for  a  new  trial  did  not  preside  on  the 
trial  of  the  case,  and  hence  his  approval  of 
the  verdict  docs  not  carry  the  same  force  as 
that  of  the  trial  judge  would  have  done,  still  It 

Y  2.  See  Witnesses,  toL  60,  Cent  Dlff.  fi  U61-IM. 
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k  entitled  to  weight  in  detennininff  whether 
the  verdict  should  oe  allowed  to  stand.  After 
a  careful  consideration  of  the  entire  brief  of 
evidence,  we  are  not  disposed  to  control  his  dl^ 
cretion  in  refusing  to  grant  a  new  triaL 

(Syllabus  by  the  Court) 

Error  from  Superior  Conrtt  Heard  Oonnty. 

Action  between  Elizabeth  Spearman  and 
J.  B.  Sanders  and  others.  From  a  judgment, 
Spearman  brings  error.    Affirmed. 

W.  A.  Post  and  W.  C.  Wright,  for  plaintiff 
In  error.  F.  8.  Loftln  and  H.  A.  Hall«  for 
defendants  in  error. 

CANDLER,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  EVANS,  J^  dis- 
qualified. 


(m  Ga.  421) 

BALLBW  T.  BROACH  ft  McCURRY. 
(Supreme  Court  of  Georgia.    Dec.  10,  1904.) 

AFKDAVrr— AUTHENTICATION— INJUBT    TO   BM- 
PL0T£— PLEADING. 

1.  The  afiSdavit  of  the  plaintiff  in  error,  in 
forma  pauperis,  under  CIy.  Code  1895,  f  561S, 
made  in  a  foreign  state,  before  an  officer  of  such 
state,  is  insufficient  unless  the  official  character 
of  the  attesting  officer  is  properly  authenticated. 

2.  The  allegations  of  the  petition  did  not  set 
forth  a  cause  of  action,  and  the  court  properlv 
sustained  the  demurrer  and  dismissed  the  peti- 
tion. 

(l^Ilabua  by  the  Court) 

Brror  from  Superior  Court,  Floyd  County ; 
W.  M.  Henry,  Judge. 

Action  by  J.  L.  Ballew  against  Broach  & 
McCnrry.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

Henry  Walker,  for  plaintiff  in  error.  Den- 
ny ft  Harris,  for  defendants  in  error. 

BTANS,  J.  1.  Upon  the  call  of  this  case, 
the  clerk,  pursuant  to  his  duty  under  the 
mles,  directed  onr  attention  to  the  affidavit 
in  forma  pauperis  of  the  plaintiff  in  error. 
This  affidavit  purports  to  have  been  made 
before  a  justice  of  the  peace  in  the  state  of 
Tennessee,  bnt  there  is  no  authentication  of 
his  official  character.  An  affidavit  made  in 
a  foreign  state,  before  an  officer  of  such  state, 
is  insufficient  unless  it  is  made  to  appear  in 
some  legal  way  that  the  person  attesting  the 
affidavit  was  in  fact  authorised  to  adminis- 
ter the  oath.  Thus,  in  Behn  v.  Young,  21  Qa. 
213,  it  was  held  that  an  affidavit  verifying  a 
bill  could  not  be  recognized  in  courts  of 
this  state  when  the  official  character  of  the 
person  administering  the  oath  Is  not  au- 
thenticated. The  official  character  of  a  coun- 
ty clerk  of  a  foreign  state  must  be  authen- 
ticated before  an  affidavit  made  before  him 
will  be  received  in  courts  of  this  state. 
Shockley  V.  Tumell,  114  Ga.  378,  40  S.  B. 
279 ;  Castellaw  v.  Blanchard,  106  Ga.  101,  31 
S.  E.  801.  The  rule  was  also  applied  to  no- 
taries public.  Charles  v.  Foster,  56  Ga.  612; 
Brunswick  Hardware  Co.  v.  Bingham,  107  Ga. 

f  1.  See  Affldayits,  roL  I,  Cent.  Dig.  f  |  tl,  6p. 


270,  83  S.  E.  56.  But  since  the  act  approved 
December  20,  1809  (Acts  1899,  p.  79),  an  affi- 
davit before  a  foreign  notary,  with  his  seal 
attached,  is  receivable  in  courts  of  this  state. 
Simpson  v.  Wicker,  120  Ga.  418,  47  S.  E. 
065.  The  seal  of  the  notary  public  being  evi- 
dence of  the  genuineness  of  his  signature  and 
of  his  official  character,  no  further  authenti- 
cation is  required.  The  act  of  1899,  just  re- 
ferred to,  provides  that  "any  affidavit  made 
out  of  the  state  of  Georgia  before  any  notary 
public,  justice  of  the  peace,  judge  of  a  court 
of  law,  or  chancellor,  commissioner  or  master 
of  any  court  of  equity  of  the  state  or  county 
where  the  oath  is  made,  or  before  any  oth- 
er officer  of  such  state  or  county  who  is 
authorized  by  the  laws  thereof  to  adminis- 
ter oaths,  shall  have  the  same  force  and  ef- 
fect, and  be  recognized  in  like  manner,  as 
if  it  had  been  made  before  an  officer  of  this 
state  authorized  to  administer  the  same: 
provided,  that  this  act  shall  not  apply  to  such 
affidavits  as  are  by  law  required  to  be  made 
within  the  state  of  Georgia,  nor  have  the  ef- 
fect to  impair  or  render  Invalid  any  of  the 
existing  provisions  of  law  for  making  affida- 
vits out  of  this  state."  Mr.  Justice  Little, 
in  Shockley  v.  Tumell,  supra,  construing  the 
proviso  of  this  act,  said  (page  383,  114  Ga., 
page  281,  40  S.  E.):  **If  the  act  is  not  to 
affect  any  of  the  existing  provisions  of  law 
as  to  the  validity  of  affidavits  made  out  of 
this  state,  it  cannot,  of  course,  affect  the 
question  under  consideration;  for,  as  we 
have  shown,  such  affidavits,  under  the  laws 
of  this  state  existing  at  the  time  of  the  pas- 
sage of  this  act,  must,  in  order  to  be  ren- 
dered valid,  be  accompanied  with  proof  that 
the  officer  has  authority  to  administer  oaths, 
as  well  as  of  the  fact  that  he  is  such  an  offi- 
cer." It  is  clear,  we  think,  that  the  necessity 
of  presenting  proper  authentication  of  the  of- 
ficial character  of  the  officer  administering 
the  oath  promulgated  in  a  foreign  state  is  not 
dispensed  with  by  the  act  of  1899.  The  affi- 
davit, being  defective  in  this  particular,  was 
not  a  compliance  with  Civ.  Code  1895,  §  5613, 
as  to  payment  of  costs  or  filing  an  affidavit 
in  forma  pauperis.  Permission  was  granted 
the  plaintiff  in  error  to  pay  the  costs,  and, 
upon  the  certificate  of  the  clerk  that  the  costs 
have  been  paid,  the  bill  of  exceptions  will  be 
retained. 

2.  The  question  raised  in  the  bill  of  ex- 
ceptions is  the  correctness  of  the  judgment 
sustaining  a  demurrer  to  the  plaintiff's  pe- 
tition. The  petition,  as  amended,  set  fortK 
the  following  facts:  Plaintiff  'Is  a  skill- 
ful and  competent  mechanic,  23  years  of 
age."  In  March,  1903,  he  entered  the  em- 
ployment of  the  defendants,  and,  being  "a 
skillful  wood  workman,  possessed  of  special 
fitness  in  operating  a  matching  machine,  he 
was  employed  to  run  the  matcher"  in  their 
planing  mills.  "Whilst  dressing  weather- 
boarding  on  the  matcher,  he  was  called  by 
McCurry,  who  was  then  dressing  fiooring  on 
the  molder,  to  take  up  his  work,   saying. 
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'I  want  you  to  take  this  thing  and  go  ahead 
with  It,*  meaning  Ballew  continue  his  un- 
finished work  dressing  flooring  on  the  mold- 
er."  It  was  an  old-style,  secondhand  ma- 
chine. In  operating  it,  McGurry  became 
familiar  with  it,  and  knew  it  was  hazard- 
ous to  himself,  but,  "without  a  word  of 
warning,  he  intentionally  shifted  all  dan- 
ger from  himself  to  Ballew."  He  was  ig- 
norant of  any  danger  in  operating  this  ma- 
chine, and  "it  was  the  duty  of  defendants 
to  warn  him  of  the  risk  he  unconsciously  as- 
sumed, which  was  known  to  them."  With- 
in five  minutes  after  beginning  work  on  the 
molder,  the  two-inch  belt,  seven  feet  be- 
tween the  pulleys,  much  worn  by  use  as  a 
feed  belt,  fastened  at  ends  by  iron  hooks  in- 
stead of  leather  lace,  ran  off  the  pulley. 
No  means  being  furnished  by  defendants 
to  put  the  belt  on  the  pulley,  he  used  a  file. 
It  caught  in  the  hooks,  which  from  con- 
stant use  had  worn  thin  and  turned  up 
at  the  ends.  The  belt  was  put  on  the  pul- 
ley, but  the  file  was  caught  by  the  hooks, 
and  suddenly  snatched  by  the  belt  and 
broken,  a  fragment  of  the  file  striking  plain- 
tiff's hand  and  seriously  injuring  it  Im- 
mediately after  the  injury,  McOurry  said  to 
the  plaintiff:  "I  came  very  near  being  hurt 
In  the  same  way  you  are  hurt,  a  few  days 
ago."  The  belt  was  at  the  right-hand  side 
of  the  molder,  two  feet  beneath  its  top,  not 
in  plain  view  of  the  plaintiff  while  running 
the  flooring  through  the  machine,  being  hid 
by  a  large  belt  and  the  machine.  When 
plaintiff  took  up  his  work  at  this  machine, 
the  belt  was  swiftly  running,  and  he  could 
not  distinguish  between  leather  lace  and  iron 
hooks,  and  did  not  know  iron  hooks  were 
used  to  fasten  the  belt  Plaintiff  was  not 
employed  to  work  at  the  molder,  but  to  op- 
erate the  matcher,  which  was  a  safe  ma- 
chine, and  with  the  operation  of  which  he 
was  familiar.  When  called  on  to  operate 
the  molder,  to  which  he  was  unused,  he 
did  not  know  the  belt  was  fastened  with 
worn-out  hooks,  unsafe  and  imsulted  for 
such  use,  and  known  to  be  so  by  defend- 
ants, who  willfully  and  negligently  continu- 
ed the  hooks  in  use  instead  of  leather  lace, 
"which  was  better  and  safer  for  tying  the 
belt"  "Defendants  knew,  or  ought  to  have 
known,  of  defects  of  this  character  in  the 
machinery,  and  warned  petitioner  in  respect 
to  the  same,  who  had  not  equal  means  with 
them  for  discovering  such  defects,"  and  did 
not  know  of  the  same.  Defendants  were 
guilty  of  a  breach  of  duty  to  him  in  putting 
him  to  work  In  an  unsafe  place,  instead  of 
employing  him  in  his  usual  and  customary 
work  on  the  matcher.  "Defendants  neglect- 
ed to  provide  any  safe  means  to  put  on  said 
belt  after  it  ran  off,  and  nothing  at  all  ex- 
cept said  file,  nor  was  there  any  other 
means  at  hand  for  use  in  such  emergency, 
and  said  file  was  unfit  and  unsafe  for  the 
use  thus  intended  by  defendants  in  putting 
on  said  belt  and  they  knew  it  and  plaintiff 


did  not  know  iV  The  wound  received  by 
the  plaintiff  was  described,  and  he  alleged 
that  he  suffered  therefrom  much  pain.  He 
sued  for  special  damages,  and  also  for  coun- 
sel fees,  because,  he  averred,  the  defendants 
had  been  stubbornly  litigious,  and  had  acted 
in  bad  faith,  and  caused  him  unnecessary 
trouble  and  expense.  The  defendants  filed 
their  demurrers,  both  general  and  special, 
and  the  court  sustained  the  demurrers  and 
dismissed  the  plaintifTs  action,  wherefore 
he  excepts  to  the  Judgment  thus  disposing 
of  the  case. 

As  will  have  been  observed,  the  most 
striking  feature  of  the  plaintiff's  petition  is 
the  numerous  charges  of  negligence  pre- 
ferred against  the  defendants.  Many  of 
these  complaints  are  so  obviously  without 
merit  that  they  may  be  summarily  disposed 
of,  in  view  of  the  fact  that  the  plaintiff 
was  not  an  employ^  of  tender  years,  but 
"a  skillful  and  competent  mechanic,  23  years 
of  age."  He  asserts  that  he  was  employed 
to  run  the  matcher;  that  the  defendants 
had  no  right  to  call  on  him  to  operate  the 
molder,  and  he  would  not  have  been  injur- 
ed if  he  had  been  permitted  to  perform  his 
usual  and  customary  work.  The  time  to 
have  made  the  point  that  he  was  under  no 
contractual  duty  to  operate  any  machine 
other  than  the  matcher  was  when  McCurry 
told  him  to  go  to  work  on  the  molder.  It 
was  "an  old-style,  secondhand  machine." 
But  to  put  a  skillful  and  up  to  date  mechanic 
at  work  on  such  a  machine  is  not  per  se 
actionable.  In  operating  that  machine,  "Mc- 
Gurry became  familiar  with  it"  and  ''knew 
it  was  hazardous  to  himself,"  but  nevei> 
theless,  "without  a  word  of  warning;  he 
intentionally  shifted  all  danger  from  him- 
self to  Ballew."  Wherein  this  danger  lay 
is  not  alleged;  whether  it  was  latent  ^^^ 
not  such  as  a  skilled  mechanic  should  with- 
out warning  have  taken  cognizance  of,  does 
not  appear.  Though,  for  a  period  of  about 
five  minutes,  while  operating  this  machine, 
the  plaintiff  may  have  been  exposed  to  a 
hidden  danger  of  which  he  was  not  warned, 
certain  it  is  that  he  was  not  injured  be- 
cause of  the  defendants'  failure  to  give  him 
any  warning  in  regard  to  such  danger.  One 
cannot  recover  for  negligence  which  in  no 
way  brings  about  or  contributes  to  an  in- 
Jury  sustained  by  him.  The  plaintiff  does 
not  pretend  that  because  of  any  latent  de- 
fect in  the  molder,  the  belt  ran  off  the  pul- 
ley; that  it  habitually  did  so,  or  had  ever 
before  done  so;  or  that  the  defendants  bad 
any  reason  to  anticipate  it  would  do  so  on 
this  particular  occasion.  Nor,  on  the  other 
hand,  is  It  averred  that  it  is  usual  for  a  belt 
to  run  off  a  pulley,  and  that  means  for  re- 
adjusting the  belt  should  be  furnished  by  a 
master.  The  plaintiff  characterizes  the  stop- 
ping of  the  machine  by  the  running  off  of  the 
belt  as  an  emergency  he  had  to  meet  No 
complaint  is  made  of  the  pulley.  The  "belt 
was  fastened  at  the  ends  with  iron  hooks. 
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instead  of  leather  lace,  "which  was  better 
and  safer  for  tying  the  belt"  But  a  master 
is  not  bound  to  provide  the  most  approved 
and  safest  appliances.  The  iron  hooks  were 
worn  thin  and  turned  up  at  the  ends,  and 
were  unsafe  and  unsuited  for  such  use.  Yet 
it  does  not  appear  that  they  broke,  or  that 
the  fact  that  they  were  worn  thin  and 
turned  up  at  the  ends  caused  or  contributed 
to  the  injury.  For  aught  that  the  plaintiff 
avers,  the  injury  would  not  have  been  avert- 
ed had  the  hooks  been  in  the  best  of  condi- 
tion, and  such  as  were  suitable  for  the  use 
to  which  they  were  put.  So,  in  its  last 
analysis,  the  grievance  of  the  plaintiff  is 
that  he  was  hurt  while  attempting  to  put 
the  belt  on  the  pulley  with  a  file  belonging  to 
the  defendants,  owing  to  the  fact  that  the 
file  was  not  suitable  for  this  purpose,  which 
fact  he  did  not  know,  though  they  did.  The 
question  to  be  decided,  therefore,  is,  can  the 
plaintiff  recover  from  the  defendants  on  the 
theory  that  they  were  negligent  with  respect 
to  any  duty  they  owed  him  after  he  was 
confronted  with  the  emergency  of  replacing 
the  belt  upon, the  pulley? 

The  plaintiff  alleges^  that,  "no  means  be- 
ing furnished  by  defendants  to  put  it  on 
the  pulley,  he  used  a  file."  He  does  not 
aver  that  they  furnished  him  this  file  for 
that  purpose.  Being  himself  a  skilled  me- 
chanic, he  assumed  the  risk  of  imdertaking 
to  supply  their  omission  to  furnish  him 
with  the  proper  means  of  accomplishing  this 
task.  He  did  not  call  on  them  to  furnish 
him  with  the  proper  means,  but  used  a  file, 
not  Iqiowing  it  was  hazardous  to  do  so. 
Why  he  did  not  know,  he  does  not  under- 
take to  explain;  nor  does  he  attempt  to 
show  liability  on  the  part  of  the  defendants 
on  the  ground  that  they,  knowing  the  file 
to  be  unsafe  and  unfit  for  such  a  use,  were 
bound  to  anticipate  that  lie  might  attempt 
to  so  employ  the  instrument,  and  to  warn 
him  not  to  do  so.  We  do  not  understand 
that  a  file  is  made  for  any  such  use,  or  holds 
out  any  invitation  beyond  that  which  its 
name  implies.  It  would  take  very  exact 
and  elaborate  pleading,  indeed,  to  state  a 
case  such  as  that  just  suggested,  where  the 
person  injured  was  an  expert  workman. 
The  gravamen  of  the  plaintiff's  charge  of 
negligence  is  that  "defendants  neglected  to 
provide  any  safe  means  to  put  on  said  belt 
after  it  run  off,  and  nothing  at  all  except 
said  file."  He  does  not  say  the  file  was 
provided  for  the  purpose  for  which  he  used 
it,  but  merely  that  there  was  not  "any  other 
means  at  hand  for  use  in  such  emergency." 
Read  in  the  light  of  the  facts  positively  stat- 
ed, and  the  plaintiff's  assertion  that  "no 
means  being  furnished  by  defendants  to  put 
[the  belt]  on  the  pulley,  he  used  a  file,"  his 
further  allegation  that  "said  file  was  imfit 
and  unsafe  for  the  use  thus  intended  by 
defendants  in  putting  on  said  belt"  is  not 
the  equivalent  of  an  unqualified  averment 
that  the  defendants  in  fact  furnished  him 


with  the  file  to  be  used  for  that  purpose. 
Considered  as  an  allegation  that  they  con^ 
templated  that  he  should  use  the  file  as  he 
did,  notwithstanding  they  knew  it  was  un- 
fit and  unsafe  for  the  purpose,  this  allega- 
tion amounted  to  no  more  than  a  statement 
of  a  bare  conclusion,  unsupported  by  the 
facts  recited,  and  resting  alone  upon  the 
unwarranted  assumption  that,  as  no  other 
means  were  at  hand,  the  defendants  must 
have  intended  that  the  plaintiff  should  make 
an  improper  use  of  the  file.  The  defendants, 
by  their  demurrer,  admitted  such  facts  only 
as  were  well  pleaded.  It  is  not  to  be  ar- 
bitrarily presumed  that  the  plaintiff,  in 
framing  his  pleadings,  resorted  to  duplicity 
and  meant  to  allege  (1)  that  the  fact  was 
that  the  defendants  furnished  him  with  no 
means  at  all  for  replacing  the  belt  on  the 
pulley,  and  (2)  that  the  fact  was  that  the 
defendants  deliberately  furnished  him  with 
the  file  to  be  used  for  that  purpose,  intend- 
ing that  he  should  so  use  it,  though  they 
knew  it  could  not  with  safety  to  him  be 
so  used.  Rather  should  the  plaintiff's  pe- 
tition be  so  construed  as  to  render  its  al- 
legations consistent.  The  alleged  comment 
of  McCurry,  made  immediately  after  the  in- 
Jury,  that,  a  few  days  before,  he  "came  very 
near  being  hurt  in  the  same  way,"  justifies 
the  inference  that  he  had  himself  put  the 
file  to  a  similar  improper  use,  and  well 
knew  the  danger  of  so  using  it  However, 
the  plaintiff  fails  to  allege  that  the  danger 
was  not  one  open  and  obvious  to  a  mechanic 
of  ordinary  prudence,  skill,  and  experience, 
or  that  for  any  reason  the  defendants  owed 
him  an  afilrmative  duty  to  warn  him  against 
an  improper  use  of  the  file.  If  such  was  the 
real  truth  of  the  matter,  he  should  not  have 
hesitated  to  so  declare.  Apparently  the 
plaintiff  was  too  dazed  by  his  injury  to  have 
any  clear  conception  as  to  the  precise  mental 
process  whereby  he  arrived  at  the  conclusion 
that  the  defendants  were  liable  to  respond 
to  him  in  damages.  Certain  it  is  that  he  did 
not  in  his  petition  present  any  reasonable 
theory  upon  which  they  could  be  held  legal- 
ly responsible  for  his  injury,  and,  this  being 
so,  the  trial  court  properly  sustained  their 
demurrer  to  his  petition. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(121  Ga.  461) 

HOWELL  V.  SIMPSON  GROCERY  CO. 
(Supreme  Court  of  Georgia.    Dec.  12,  1904.) 

AFFIDAVIT  —  VERIFICATION— CLAIM    OASS— EVI- 
DENCE—BUB  DEN    OF   PROOF. 

1.  An  affidavit  in  forma  p&uperis,  made  in  an- 
other state,  for  the  purpose  of  bringing  a  case 
to  this  court  without  the  payment  of  costs,  is 
insufficient  unless  there  is  something  to  show  the 
official  character  of  the  person  before  whom  the 
oath  is  taken.    Ballew  v.  Broach,  49  S.  E.  297. 

121  Ga.  ,  and  citations.    The  fact  that  the 

seal  of  a  probate  court  is  affixed  to  the  affidavit 
IS  not  sufficient  to  show  that  the  person  attesting 
the  affidavit  was  an  officer  of  that  court,  or 
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that  he  was  a  person  aathorized  to  administer 
an  oath. 

2.  In  the  trial  of  a  claim  case  in  which  the 
plaintiff  in  fi.  fa.  undertook  to  show  that  the  de- 
fendant in  fi.  fa.  had  been  in  possession  of  the 
property  at  the  time  of  levy,  it  was  error  to 
allow  a  witness  to  testify,  oyer  the  objection  of 
the  claimant,  that  it  was  nis  understanding  that 
the  defendant  was  in  possession,  and  that  de- 
fendant **seemed*'  to  be  in  possession.  These 
were  conclnsions  of  the  witness,  and  he  should 
have  been  made  to  give  the  facts  within  his 
knowledge,  in  order  that  the  court  might  deter- 
mine whether  such  facts  showed  that  defendant 
was  in  possession. 

3.  Where  the  levying  officer  does  not  state  In 
his  return  who  was  in  possession  of  the  prop- 
erty levied  on,  the  burden  rests  upon  the  plain- 
tiff in  fi.  fa.,  in  case  a  claim  is  filed  by  a  third  per- 
son, to  make  out  at  least  a  prima  lacie  case  of 
possession  in  the  defendant  at  the  time  of  the 
judgment  or  of  the  levy.  Bxcludin|;  from  con- 
sideration the  evidence  which  was  illegally  ad- 
mitted, the  only  evidence  of  such  possession  in 
the  present  case  was  that  the  levying  officer 
found  the  property  in  a  livery  stable  belonging 
to  one  not  a  party  to  the  litigation,  and  that 
the  defendant  in  fi.  fa.  was  m  or  about  the 
stable.  This  waa  not  sufficient  to  make  out  a 
prima  facie  case  of  possession  or  to  cast  the 
onus  upon  the  claimant 

(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  by  the  Simpson  Qrocery  Company 
against  B.  J.  Howell.  Judgment  for  plain- 
tiff.   Defendant  brings  error.    Reversed. 

Geo.  A.  H.  Harris  &  Son,  for  plaintiff  in  er- 
ror. Lipscomb  &  Wlilingham  and  C.  B.  Car- 
penter, for  defendant  in  error^ 

SIMMONS,  0.  J.  Judgment  reversed.  All 
the  Justices  concur. 


aa  Ga.  420> 

CITY  OP  ROME  T.  SUDDUTH. 
(Supreme  Court  of  Georgia.    Dec.  10,  1904.) 

APPEAIi— BBMAND  ~  ▲MENDUSKT  OV  DECLARA- 
TION—TBIAJ/—NEGLIGKNCB  —  QUESTION  FOB 
JUBT— INSTBUOTIONS. 

1.  Where  a  declaration  has  been  demurred 
to  in  the  trial  court,  and  the  demurrer  over- 
ruled, and  that  judgment  reversed  by  this 
court,  upon  the  return  of  the  remittitur  to  the 
lower  court  the  plaintiff  has  the  right  to  amend 
his  declaration.  Charleston  &  W.  C.  Ry.  Co.  v. 
Miller,  41  S.  B.  252,  115  Ga.  92.  It  is  other- 
wise where  the  lower  court  has  sustained  a  de- 
murrer, and  that  Judgment  affirmed  by  this 
court  In  the  latter  case  there  is  nothing  in 
the  lower  court  to  amend.  Ontral  R.  &  B.  Co. 
V.  Patterson,  13  S.  B.  625,  87  Ga.  646. 

2.  The  ruhng  of  this  court  when  the  case  was 
here  before  was  that  there  were  not  sufficient 
facts  alleged  to  authorize  the  plaintiff  to  re- 
cover (City  of  Rome  v.  Snddeth,  42  S.  B.  1032, 
116  Ga.  649),  but  there  was  enough  in  the  dec- 
laration to  amend  by. 

3.  The  petition  as  amended  was  good  against 
the  general  demurrers  filed  thereto. 

4.  Negligence  is  a  question  for  the  jury.  The 
trial  judge  cannot  instruct  the  jury  what  facts 
do  or  do  not  constitute  negligence,  except  where 
declared  by  statute.  Consequently  it  is  error 
for  the  judge,  in  a  suit  for  damages  based  on 
the  negligence  of  the  defendant,  to  charge  that, 

H  4.  Set  Negligence^  voL  87,  Cent.  Dig.  |  279. 


if  the  defendant's  failure  to  d^  Its  duty  Nras  in 
accordance  with  the  allegations  of  the  plaintiff's 
petition,  then  that  would  be  negligence,  as  he 
charges  in  this  case  "  Augusta  Uy.  &  Blectric 
Co.  V.  Smith,  48  S.  B.  681, 121  (ia. . 

5.  Taken  in  connection  with  the  entire  diarge, 
no  error  api>ears  in  the  portions  of  the  charge, 
other  than  as  just  above  pointed  out,  to  which 
exception  was  taken. 

6.  It  is  not  error  to  refuse  a  request  to  charge 
which  is  in  part  inapplicable  to  the  case. 

(Syllabus  by  the  Ck>urt) 

Error  from  Superior  Court,  Floyd  Comity; 
W.  M.  Heniy,  Judge. 

Action  by  A«  F.  Sudduth  against  the  dty 
of  Rome.  Judgment  for  plaintilE.  Defend- 
ant brings  error.    Reversed. 

Halsted  Smith,  for  plaintiff  in  error.  Sea- 
born &  Barry  Wright,  for  defendant  in  er- 
ror. 

SIMMONS,  O.  J.  Judgment  reversed.  All 
the  Justices  concur. 


(121  Ga.  42») 
LA  GRANGB  MILLS  r.  KBNER 
(Supreme  Court  of  Gkorgia.    Dec.  10,  1904.) 

DOWEB  —  APPLICATION— VESTED     BIGHT— ELBO« 
TION  TO  TAKE  GHILD*8  8HABE— LUNA- 
TIC—ACTION  B7  NEXT  FBIEND. 

1.  A  widow  who  is  insane  at  the  date  of  her 
husband's  death  ia  not  barred  of  her  right  to 
apply  for  dower  until  seven  years  after  Uie  r^ 
moval  of  her  disability. 

2.  A  widow's  rieht  to  dower  In  the  lands  of 
which  her  husband  died  seised  and  possessed  is 
a  vested  right,  which  accrues  to  her  upon  the 
death  of  her  husband,  and  requires  no  act  on 
her  part  to  make  the  same  complete.  The  right 
of  a  widow  to  take  a  child's  share  in  her  hus- 
band's estate  depends  upon  her  election  so  to 
do  within  one  year  after  administration  is 
granted,  and  the  law  makes  no  exception  in  fa- 
vor of  a  widow  who  is  insane  or  laboring  under 
other  disability. 

8.  A  suit  by  a  next  friend  for  a  lunatic,  who 
has  been  adjudged  insane,  which  fails  to  allege 
that  the  lunatic  has  no  guardian,  or  anv  suffi- 
cient reason  why  she  does  not  appear  by  her 
guardian  if  she  has  one,  is  maintainable,  unless 
the  failure  to  make  allegations  of  this  character 
is  made  ground  of  objection  in  a  special  demur- 
rer, or  raised  by  plea  in  abatement. 

4.  The  petition  set  forth  a  cause  of  action* 
and  was  not  subject  to  any  of  the  objections 
raised  in  the  demurrers. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court;  Troup  County; 
R.  W.  Freeman,  Judge. 

Action  by  Thomas  M.  Kener,  as  next 
friend  of  Mary  J.  Kener,  against  the  La 
Grange  Mills.  Judgment  for  plaintiit,  and 
defendant  brings  error.    Affirmed. 

On  October  28,  1901,  Thomas  M.  Kener, 
as  next  friend  for  Mary  J.  Kener,  filed  an 
equitable  petition  in  her  name  against  the 
La  Grange  Mills,  a  corporation,  in  which  it 
was  alleged  that  she  is  now  insane,  and 
was  insane  at  the  date  of  the  death  of  her 
husband,  Godfred  Kener,  which  took  place 
in  June,  1879;  that  her  husband  died  seised 
and  possessed  in  his  own  right  of  a  describ- 
ed parcel  of  land;   that  the  defendant  has 
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been  in  possession  of  tbis  land  for  a  term 
of  15  years*  receiving  the  rents  and  profits 
tliereof ;  that  Peavy,  who  was  administrator 
of  her  husband's  estate,  has  been  discliarged, 
^d  there  is  now  no  legal  representative  on 
the  estate;  that  the  lands  described  in  ttue 
petition  were  nevor  administered  by  the  legal 
representative;  that  dower  has  never  been 
assigned  to  her;  that  she  has  been  for 
years  an  Inmate  of  the  Georgia  State  Sani- 
tarimn;  that  she  is  entitled  to  rents  of  the 
property  in  possession  of  the  defendant  from 
her  husband's  death  until  her  dower  is  as- 
signed; that  she  claims  dower  in  the  land; 
that  the  statutory  remedy  for  the  assignment 
of  dower  is  inadequate,  and  it  is  necessary 
to  Invoke  the  aid  of  a  court  of  equity,  and 
she  prays  that  her  right  to  dower  be  es- 
tablished; that  commissioners  be  appointed 
to  set  the  same  apart;  that,  if  it  cannot  be 
set  apart  in  the  land,  the  land  be  sold,  and 
dower  be  assigned  to  her  out  of  the  proceeds 
of  the  sale;  and  that  an  accounting  he  had 
for  the  value  of  the  rents,  issues,  and  profits 
of  the  land.  By  amendment  the  allegation 
that  the  administrator  had  been  discharged 
was  stricken,  and  it  was  alleged  that  Peavy 
was  stiU  in  oflBce  as  administrator,  and  by 
proper  order  he  was  made  a  par^  to  the 
suit.  It  was  also  alleged  by  amendment  that 
after  the  death  of  plaintUTs  husband  an  ex- 
ecution against  him  was  levied  upon  the 
land,  and  the  same  was  sold  at  sheriff's  sale 
In  1879,  and  that  the  defendant  claims  un- 
der the  purchaser  at  such  sale. 

The  La  Grange  Mills  filed  a  demurrer  on 
the  grounds  that  the  petition  set  forth  no 
grounds  for  the  relief  prayed  for;  that  it 
was  multifarious,  containing  a  misjoinder  of 
parties,  and  also  a  nonjoinder  of  necessary 
parties,  to  wit,  the  purchaser  at  the  sheriff's 
sale,  the  children  of  Godfred  Kener,  and 
the  trustees  of  the  Georgia  State  Sanita- 
rium; that,  no  application  for  dowtf  having 
been  filed  within  seven  years  from  the  death 
of  the  intestate,  the  widow  is  now  baned 
from  claiming  dower;  that  a  next  friend^  or 
procheln  ami,  has  no  right  to  apply  for 
dower  for  one  under  disability,  without  au- 
thority from  some  court,  or  to  elect  for  her 
between  dower  and  a  child's  share;  that, 
under  the  facts  alleged,  equity  should  Intei^ 
pose  an  equitable  bar  to  the  proceeding, 
even  if  there  is  no  bar  under  the  ordinary 
statute  of  limitations;  that  the  widow  hav- 
ing been,  before  the  death  of  her  husband, 
and  ever  since,  in  the  State  Sanitarium,  at 
the  expense  of  the  state,  as  Its  ward,  suits 
in  lier  behalf  should  be  brought  by  the  trus- 
tees of  the  sanitarlxun;  and  that  the  petition 
is  defective,  in  that  it  does  not  make  the  per- 
sons through  whom  the  La  Grange  Mills 
derives  title  parties.  The  court  struck  all 
allegations  of  the  petition  which  sought  to 
charge  the  La  Grange  Mills  with  rents  prior 
to  the  time  when  it  went  into  possession, 
and  then  overruled  the  demurrer.  The  La 
Grange  Mills  excepted. 


Longley  &  Longley,  for  plaintiff  In  error. 
F.  ID.  Callaway,  W.  H.  Terrell,  and  Harwell 
&  Lovejoy,  for  defendant  In  error. 

OOBB,  J.  L  The  right  of  a  widow  to  dow- 
er is  derived  from  the  common  law,  but  the 
rule  of  the  conmion  law  in  reference  to  the 
property  in  which  this  right  may  be  as- 
serted has  undergone  material  modifications 
by  statute  in  this  state.  The  widow  is  no 
longer  entitled  to  dower  in  all  the  lands 
which  the  husband  held  during  coverture, 
but  only  in  lands  of  which  he  died  seised  and 
possessed,  and  such  as  came  to  him  by  vlr^ 
tue  of  his  marital  rights,  and  which  may 
have  been  aliened  by  him.  During  the  life- 
time of  the  husband  the  widow  has  an  in- 
choate right  of  dower  in  lands  of  the  latter 
character,  but  she  has  no  right,  in  his  life- 
time, inchoate  or  otherwise,  to  other  lands 
owned  by  him.  Upon  the  death  of  the  hus- 
band, the  Inchoate  right  of  dower  In  lands 
which  came  to  him  through  her  becomes  con- 
summate, and  the  right  to  dower  in  other 
lands  of  which  he  died  seised  and  possessed 
becomes  completely  vested.  The  widow  has 
a  right  to  compel  an  assignment  of  dower  In 
the  manner  authorized  by  law  in  lands  of  ei- 
ther character,  unless  her  right  to  dower  has 
become  barred  for  some  reason  which  the 
law  recognizes  as  suflSdent  to  accomplish 
that  result  It  seems  that  at  common  law 
lapse  of  time  alone  would  not  be  sufficient 
to  bar  the  widow's  right  of  dower,  but  there 
are  cases  in  which  it  has  been  held  that  the 
failure  for  a  long  period  of  time  to  apply 
for  dower,  and  the  existence  of  facts  which 
would  make  it  inequitable  on  the  part  of  the 
widow  to  assert  this  right,  would  be  a  sufll- 
dent  reason  for  a  court  <k  equity  to  refuse 
to  take  jurisdiction  for  the  purpose  of  as- 
signing dower.  In  Tooke  v.  Hardeman,  7 
Ga.  29,  it  was  held  that,  while  an  applica- 
tion for  dower  might  be  a  suit,  it  was  not  a 
suit  to  recover  possession  of  land,  within 
the  meaning  of  the  act  of  1767,  which  re- 
quired all  such  suits  to  be  brought  within 
seven  years.  See,  also,  Wakeman  v.  Roache, 
Dud.  123.  In  1839  an  act  was  passed  which 
declared  that  an  application  for  dower  must 
be  made  within  seven  years  after  the  death 
of  the  husband,  or  that  otherwise  the  right 
to  dower  shall  be  absolutely  barred.  Acts 
1889,  pi  145  (Ck)bb's  Dig.  p.  280).  See,  also, 
Doyal  V.  Doyal,  31  Ga.  193;  Smith  v.  King, 
60  Ga.  192.  There  v^as  nothing  in  this  act 
making  an  exception  In  case  of  a  widow  who 
was  Insane  or  laboring  under  any  other  dis- 
ability. In  1866  the  General  Assembly  pass- 
ed a  general  law  on  the  subject  of  the  time 
in  which  suits  should  be  brought  and  indict- 
ments preferred.  Acts  1866-66,  p.  233.  It 
was  the  evident  Intention  of  Judge  Gone, 
who  was  the  framer  of  this  act,  to  bring  to- 
gether in  one  act  all  of  the  existing  rules  on 
the  subject  of  limitation  of  actions,  and  to 
provide  rules  where  there  were  none  on  the 
subject,  and  make  them  all  a  part  of  one 
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complete  and  comprehensive  scheme.  Sec- 
tion 13  <page  234)  of  this  act  provides  "that 
when  any  widow  shall  be  entitled  to  dower, 
application  for  the  assignment  of  such  dower 
shall  be  made  by  said  widow  within  seven 
years  from  the  time  such  right  to  dower  ac- 
crued, and  not  after."  Section  19  (page  235) 
provides  "that  when  any  of  the  persons  en- 
titled to  sue  as  aforesaid,  shall  be  married 
women,  idiots,  or  lunatics,  or  imprisoned,  or 
under  the  age  of  twenty-one  years,  at  the 
time  the  cause  of  action  accrues,  such  per- 
sons shall  be  entitled  to  sue  within  the  time 
aforesaid,  after  their  respective  disabilities 
are  removed."  There  can  be  no  question 
that  under  this  act  the  right  to  apply  for 
dower,  which  became  vested  In  a  widow  who 
was  Insane  at  the  date  of  the  death  of  her 
husband,  would  not  become  barred  until  the 
lapse  of  seven  years  from  the  time  she  was 
restored  to  sanity.  If  no  change  has  been 
made  in  the  law,  either  by  subsequent  acts 
or  by  the  adoption  of  the  different  Codes, 
this  is  still  the  law.  Our  attention  has  not 
been  called  to  any  statute  dealing  with  this 
subject  since  the  act  of  1856  was  passed. 
That  act  does  not  appear  In  the  Code  in  Its 
entirety  in  any  one  place.  Some  of  the  dif- 
ferent provisions  appear  In  the  chapter  on 
title  by  prescription.  See  sections  3593,  3595, 
Civ.  Code  1895.  Other  provisions,  and  the 
larger  number,  appear  in  the  article  on  lim- 
itation of  actions  on  contracts.  See  section 
3760  et  seq.  Section  19  of  the  act  of  1856 
appears  in  this  asticle.  Other  provisions 
appear  in  sections  3898-3900.  That  section 
of  the  act  which  relates  to  the  time  in  which 
dower  shall  be  applied  for  is  found  In  para- 
graph 4  of  section  4689,  which,  by  a  marginal 
note  of  the  codlflers.  Is  shown  to  have  been 
derived  from  the  acts  of  1839  and  1856.  The 
mere  fact  that  the  provision  of  the  act  of 
1856  in  reference  .to  the  time  in  which  an 
application  for  dower  shall  be  made  has  be- 
come severed  from  the  remaining  portions 
of  the  act,  and  placed  In  a  different  article 
in  the  Code,  and  one  which  is  more  appro- 
priate for  its  appearance — ^that  Is,  the  article 
relating  to  dower — would  not  be  sufficient 
reason.  In  our  opinion,  to  authorize  the  infer- 
ence that  the  General  Assembly  intended,  by 
the  adoption  of  the  Code,  to  repeal  the  ex- 
ception in  favor  of  persons  under  disability 
which  was  given  to  such  persons  under  the 
act  of  1856. 

2.  It  is  contended  that  upon  the  death  of 
the  husband  the  widow  is  entitled  to  elect 
whether  she  shall  take  a  child's  part  of  the 
estate  as  heir,  or  take  her  dower,  and  that, 
as  this  is  a  right  personal  to  the  widow,  no 
person  can  make  this  election  for  her,  and 
that,  therefore,  until  she  is  in  a  position  to 
make  this  election  for  herself,  there  can  be 
no  application  for  dower.  See,  In  this  con- 
nection, 1  Scribner  on  Dower  (2d  Ed.)  p. 
461;  Ashby  v.  Palmer,  1  Mer.  Ch.  296; 
Worthy  v.  Worthy,  36  Ga.  45,  91  Am.  Dec. 
758.    But  the  right  to  dower  does  not  depend 


upon  an  election.  The  right  to  a  child's 
share  in  lieu  of  dower  does  depend  upon  an 
election,  and  an  election  which  must  be  ex- 
ercised by  the  widow  within  one  year  from 
the  date  of  administration  on  her  husband's 
estate.  Civ.  Code  1895,  §  4689  (3);  Beavors 
V.  Winn,  9  Ga.  189,  and  Van  Epps'  Annota- 
tions; Farmers'  Banking  Co.  v.  Key,  112 
Ga.  301,  37  S.  E.  447.  The  right  to  dower 
is  a  vested  right,  accruing  upon  the  death 
of  the  husband,  and  it  takes  no  act  on  the 
part  of  the  widow  to  complete  this  right 
See  Truett  v.  Funderburk,  93  Ga.  686,  20  S. 
E.  260;  Snipes  v.  Parker,  98  Ga.  524,  25 
S.  E.  580;  Johnson  v.  Gordon,  102  Ga.  354, 
30  S.  E.  507;  Starr  v.  Newman,  107  Ga.  395, 
33  S.  E.  427.  The  right  to  dower  continues 
vested  in  the  widow  until  she  has  done  some 
act  which  the  law  would  construe  as  sufOl- 
clent  to  divest  her  of  the  same.  Her  right 
to  claim  a  child's  part  in  the  estate  is  de- 
pendent upon  her  action,  and  her  right  to 
dower  is  not  destroyed  until  she  has  made 
her  election  to  take  a  child's  part,  unless  bar- 
red for  some  other  reason.  The  law  fixing  one 
year  from  the  date  of  the  granting  of  admin- 
istration upon  the  husband's  estate  as  the 
time  within  which  an  election  must  be  made, 
in  order  to  entitle  the  widow  to  take  a 
child's  part,  makes  no  exception  In  favor 
of  widows  who  are  under  disability;  and 
'there  are  many  reasons  why  no  such  excep- 
tion should  be  made.  The  disability  may 
be  of  a  character  which  may  not  for  a  long 
time  be  relieved,  and  hence  heirs  and  oth- 
ers interested  in  the  estate  would  be  con- 
fused as  to  their  rights  as  long  as  the  widow 
survived.  After  the  lapse  of  one  year  from 
the  date  of  the  granting  of  admlnlstratipn, 
the  right  to  elect  to  take  a  child's  part  is 
gone,  and  the  right  to  apply  for  dower  re- 
mains complete.  Hence,  in  a  case  like  the 
present,  where  the  widow  has  been  insane 
since  the  death  of  her  husband,  and  more 
than  a  year  has  elapsed  since  the  date  of 
administration  on  the  husband's  estate,  the 
right  to  elect  to  take  a  child's  part  is  gone, 
and  the  right  to  apply  for  dower  is  not 
barred. 

3.  There  is  no  distinct  averment  in  the 
petition  that  the  widow  had  been  adjudged 
insane,  but  this  may  be  Inferred  from  the 
allegation  that  she  has  been  confined  for 
years  in  the  State  Sanitarium.  There  is  no 
allegation  that  she  has  no  guardian,  or,  if 
so,  that  there  is  a  valid  reason  why  the 
suit  was  not  brought  by  him;  but  the  de- 
murrer does  not  raise  this  objection.  The 
only  question  raised  as  to  parties  plaldtiff 
by  the  demurrer  Is  that  the  suit  should  have 
been  brought  by  the  trustees  of  the  State 
Sanitarium.  We  know  of  no  law  requiring 
or  authorizing  the  trustees  of  this  institu- 
tion to  bring  suits  in  behalf  of  persons  con- 
fined therein.  The  law  authorizes  them  to 
bring  suits  for  claims  the  institution  has. 
Pol.  Code  1895,  69  1411  (7),  1441.  When  a 
person   has   been   adjudged  insane,   and   a 
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guardian  appointed,  it  would  seem  that 
suits  in  behalf  of  the  lunatic  should  be  insti- 
tuted by  the  guardian,  or  that  it  should  ap- 
pear that  some  good  reason  exists  why  this 
could  not  be  done.  See  Reese  v.  Reese,  80 
Ga.  645,  15  S.  B.  846;  Dent  v.  Merriam,  113 
Ga.  83,  38  S.  E.  334.  Persons  under  disa- 
bility may  always  apply  with  confidence  to  a 
court  of  equity  for  felief  in  any  case  where 
the  law  affords  no  remedy,  or  the  remedy 
afforded  is  inadequate,  or  the  disability  un- 
der which  the  person  labors  is  such  that  re- 
lief can  not  be  had  at  law.  The  statute  in 
this  state  provides  the  method  for  assigning 
dower.  It  makes  no  provision  for  an  ap- 
•  plication  by  a  widow  who  is  laboring  under 
disability,  and  this  alone  might  be  a  suffi- 
cient reason  for  resorting  to  equity;  but 
when  the  relief  sought  is  not  only  the  as- 
signment of  dower,  but  also  an  accounting 
for  rents,  a  court  of  equity  is  the  only  court 
that  can  give  complete  relief  in  one  suit 
The  allegations  of  the  petition  were  suffi- 
cient to  make  a  case  authorizing  the  inter- 
position of  a  court  of  equity,  and  the  peti- 
tion, as  brought,  was  not  defective  as  to 
parties  for  any  reason  set  forth  in  the  de- 
murrer. See  Bishop  v.  Woodwai*d,  103  Ga. 
287,  20  S.  B.  068;  Starr  v.  Newman,  107  Ga. 
395,  53  S.  E.  427. 

4.  The  sheriff's  sale  after  the  death  of  the 
husband,  under  an  execution  issued  upon  a  I 
Judgment  rendered  against  him  in  his  life- 
time, did  not  divest  the  widow's  right  to 
dower.  The  purchaser  and  those  claiming 
under  hhn  took  subject  to  this  right.  The 
Code  provides  how  dower  may  be  barred, 
and  such  a  sale  is  not  there  declared  to  be 
a  bar  to  dower.  Civ.  Code  1805,  9  4680. 
The  general  rule  Is  that  the  widow  is  enti- 
tled to  rents  upon  the  dower  land  as  finally 
assigned  from  the  date  of  her  husband's 
death  to  the  date  of  the  assignment  of  dow- 
er. See  Austell  v.  Swan,  74  Ga.  278.  In 
this  case  the  Judge  has  ruled  that  the  widow 
is  not  entitled  to  rents,  as  against  the  La 
Grange  Mills,  except  from  the  date  that  it 
went  into  possession.  This  ruling  is  unex- 
cepted  to,  and  is  therefore  the  law  of  this 
case.  The  amount  of  rents  claimed  in  the 
petition  Indicates  that  the  plaintiff  contends 
that  the  La  Grange  Mills  is  liable  for  r(snts 
on  the  property  in  its  Improved  condition. 
The  question  whether  this  claim  is  sustain- 
able is  not  raised  in  any  way  In  the  demur- 
rer, and  no  authoritative  ruling  can  be  made 
thereon,  but  nothing  said  or  Involved  in  this 
case  will  prevent  the  defendant  attacking 
this  claim  In  subsequent  proceedings  which 
may  be  taken.  There  are  respectable  au- 
thorities both  in  England  and  in  this  coun- 
try to  the  effect  that  the  widow  is  not 
dowable  of  improvements  made  by  an 
alienee,  and  therefore  the  rents  to  which 
«ihe  is  entitled  would  be  based  on  the  value 
of  the  land  or  the  property  at  the  time  the 
husband  was  last  seised,  and  that  the  widow 
Is  not  entitled  to  the  benefit  of  improve- 


ments made  either  by  the  heir  or  the  alienee. 
See  Scribner  on  Dower,  pp.  604  et  seq.,  612 
et  seq.  When  the  property  of  the  husband 
has,  after  his  death,  passed  into  the  hands 
of  an  alienee,  who  has  placed  valuable  im- 
provements thereon,  increasing  the  value  of 
the  property,  it  would  seem  that  in  equity 
a  widow  would  not  be  entitled  to  claim  as 
dower  anything  more  than  one-third  of  the 
value  of  the  land  as  it  existed  at  the  date 
of  the  husband's  death,  and  rents  which 
would  accrue  from  land  of  such  value.  Es- 
pecially would  this  seem  to  be  true  where 
the  application  for  dower  was  delayed. 
This  rule  appears  to  arise  naturally  from 
the  principle  that  the  widow  is  dowable 
only  in  the  property  of  the  husband.  She 
is  not  entitled  to  dower  in  the  property  of 
any  other  person.  See,  in  this  connection, 
Iverson  v.  Saulsbury,.  65  Ga.  724;  10  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  187  et  seq.;  Park 
on  Dower,  256  et  seq. 

There  is  nothing  in  the  petition  which 
would  authorize  the  court  to  Interpose  an 
equitable  bar  to  the  application  for  dower. 
The  petition  set  forth  a  cause  of  action,  and 
there  was  no  error  in  overruling  the  demur- 
rer. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


(121  Qa.  348) 

TAYLOR  T.  STATE. 
(Supreme  Court  of  (Georgia.     Dec  9,  1904.) 

JUBT  —  DISQUALIFICATION— OATH— HOMI0ID»— 

THREATS— EVIDENCB— WITNESS 

— <}B0SS-EXAUINATI0N. 

1.  The  inclusion  of  a  juror  within  the  panel 
of  48,  who  is  ineligible  to  serve  at  a  particular 
term  of  court,  does  not  vitiate  the  entire  panel. 
The.  juror's  disqualification  is  good  cause  of 
challenge  to  the  poll,  but  not  to  the  entire  ar- 
ray. 

2.  It  is  not  necessary  to  administer  the  oath 
prescribed  for  jurors  in  civil  cases  (Pen.  Code 
1895,  S  856)  to  the  jury  impaneled  to  try  crim- 
inal cases.  The  oath  prescribed  in  Pen.  Code 
1895,  §  979,  is  the  only  oath  designed  for  jurors 
in  criminal  cases. 

3.  Declarations  by  the  deceased  of  peaceful 
intent,  communicated  to  the  defendant,  are  ad- 
missible in  rebuttal  of  evidence  of  previous 
threats  made  by  the  deceased  against  the  de- 
fendant 

4.  The  evidence  excluded  by  the  court  was  In- 
admissible, and  was  properly  rejected. 

5.  The  interest  of  a  witness  and  his  bias  or 
freedom  from  prejudice  may  always  be  inquir- 
ed into,  and  the  testimony  objected  to  was  ad- 
missible in  rebuttal  of  the  testimony  of  the  de- 
fendant's witnesses. 

6.  In  his  discretion,  the  trial  judge  may  al- 
low a  leading  question,  and  a  new  trial  will 
not  be  granted  solely  because  a  leading  ques- 
tion was  permitted,  unless  it  appears  that  the 
court's  discretion  has  been  abused. 

7.  It  is  not  objectionable  for  counsel  to  em- 
bellish the  argument  with  figurative  speech,  pro- 
vided prejudicial  facts  extrinsic  of  the  record 
are  not  introduced.  Neither  the  remarks  of  the 
solicitor  nor  of  the  court  offended  the  proprie- 
ties of  a  legal  trial. 

8.  As  stated  by  the  court,  the  contentions 
comprehended  the  defense  as  presented  both  by 

Y  6.  Sm  WitnessM,  roL  60,  Cent  Dig.  f |  796,  OT. 
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the  rridenoe  and  the  defendantfs  statement.  If 
a  more  elaborate  presentation  was  desired,  a 
timely  written  request  should  haye  been  made. 

9.  The  charge  of  the  court  on  the  subject  of 
threats  was  appropriate  and  correct 

10.  The  Judge  is  not  bound  to  read  Pen.  Code 
18d5,  S  76,  to  the  jury,  where  the  general 
charge  suificiently  presents  justifiable  homicide 
as  a  substantive  defense. 

11.  The  charge  of  the  court  on  justifiable  homi- 
cide was  not  too  narrow  or  restricted,  and  is 
not  open  to  the  criticism  made  against  it. 

12.  The  verdict  is  amply  supported  by  the  evi- 
dence, and  has  the  approval  of  the  trial  judge, 
and  no  reason  is  shown  for  disturbing  it* 

(Syllabus  by  the  Oourt.) 

Error  from  Superior  Coxsrt,  Washington 
Gonnty;  A.  F.  Daley,  Judge. 

CX  T.  Taylor  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

J.  K.  Hines,  G.  H.  Howard,  J.  B.  Hyman, 
and  T.  W.  Hardwlck,  for  plaintiff  in  error. 
W.  B.  Armlstead,  Bvans  &  Bvans,  B.  T. 
Rawlings,  Sol.  Gen.,  and  John  0.  Hart;  Atty. 
Gen.,  for  the  State. 

BVANS,  J.  O.  T.  Taylor  was  indicted  and 
tried  for  the  crime  of  murder.  The  testi- 
mony disclosed  that  the  deceased,  W.  R. 
Veal,  and  the  defendant  were  bitter  enemies, 
and  that  for  a  period  of  about  three  months 
prior  to  the  homicide  each  was  anticipating 
and  was  prepared  for  a  deadly  encounter. 
On  the  day  of  the  homicide,  Veal,  while  rid- 
ing along  a  public  road  in  a  buggy  with  a 
negro  driver,  was  stopped  by  another  negro 
who  had  been  working  for  him,  and  who 
asked  that  he  might  see  him  on  a  matt»  of 
business.  Yeal  got  out  of  his  buggy,  and 
went  a  short  distance  out  on  the  side  of  the 
road^  stopping  by  an  embankment  at  or  near 
a  fence  comer.  The  negro  driver  remained 
in  the  buggy  to  hold  the  horse.  While  con- 
versing with  the  negro  who  had  called  him 
to  this  place  on  the  roadside,  and  while 
engaged  in  tying  one  of  bis  shoes,  Veal  was 
approached  by  another  negro  in  his  employ- 
ment; who  was  coming  down  the  road,  fol- 
lowed by  the  defendant  The  defendant, 
when  first  seen  by  Veal  and  the  negro  with 
whom  he  was  talking,  had  his  pistol  in  his 
hand;  and,  when  he  arrived  within  a  few 
feet  of  Yeal,  he,  without  any  warning,  fired 
upon  him,  inflicting  a  wound  in  his  side,  un- 
der one  arm.  At  the  time  Yeal  was  sitting 
on  the  ground,  tying  his  shoe,  and  was  not 
aware  until  that  moment  of  the  presence  of 
the  defendant.  After  receiving  this  wound. 
Veal  threw  up  his  hands,  quickly  rose  to  his 
feet,  and,  apparently  realizing  his  helpless- 
ness, started  to  run.  As  he  was  running 
away,  the  defendant  fired  three  shots  at  him, 
each  of  which  took  effect  in  his  back,  and 
he  fell  to  the  ground.  There  was  testimony 
that  shortly  after  the  shooting  a  pistol  was 
found  on  the  ground  near  the  body  of  de- 
ceased, but  the  eyewitnesses  to  the  homicide 
swore  that  neither  before  nor  after  the  first 
shot  did  he  make  any  effort  to  draw  the 
weapon  as  a  measure  of  offense  or  defense. 


The  defendant  introduced  testimony  disclos- 
ing that  the  deceased  had  previously  made 
repeated  threats  to  kill  him  on  sight,  whldi 
threats  had  been  communicated  to  him;  that 
the  deceased  habitually  carried  with  him  a 
Mauser  rifle,  and  had  it  in  his  buggy  on  this 
occasion;  and  that  he  had  stated  to  a  num- 
ber of  people  that  he  had  procured  tills  rifle 
for  the  express  purpose  of  killing  the  defend- 
ant with  it  when  they  next  met.  The  de- 
fendant also  sought  to  prove  his  contention 
that  the  purpose  of  tbe  deceased  in  leaving 
his  buggy  and  going  to  one  side  of  the  road, 
where  he  was  partially  concealed  from  view 
by  the  embankment,  because  of  a  curve  in 
the  road,  was  to  waylay  the  defendant  and 
carry  out  these  threats;  that  defendant, 
while  walking  along  the  road,  suddenly  and 
unexpectedly  came  upon  the  deceased,  who 
immediately  threw  his  hand  to  his  pocket 
and  attempted  to  draw  his  pistol;  and  that, 
realizing  his  imminent  peril,  the  defendant 
thereupon  flred  four  shots  at  him  in  quick 
succession.  The  defendant  also  made  an  at- 
tempt to  impeach  the  witnesses  for  the  state 
upon  whose  testimony  It  mainly  relied  for  a 
conviction.  The  jury  returned  a  verdict  of 
guilty,  and  the  defendant  made  a  motion  for 
a  new  trial,  to  the  overruling  of  which  he 
excepts,  and  brings  the  case  here  for  review. 

1.  When  the  panel  of  48  Jurors  was  put 
upon  the  defendant,  he  urged  as  cause  of 
challenge  to  the  array  that  one  of  the  'Jurora 
included  in  the  panel  had  served  as  a  tray- 
erse  juror  at  the  preceding  term  of  the  court; 
and  was  therefore  disqualified  to  serve  at 
the  then  present  term,  and  that  for  this  rea- 
son the  panel  was  illegal.  The  court  over* 
ruled  this  challenge  to  the  array,  and  the  de- 
fendant excepted  pendente  lite.  The  Inclu- 
.slon  of  a  juror  within  the  panel  of  48,  who  it 
ineligible  to  serve  at  a  particular  term  ot 
the  court,  does  not  vitiate  the  entire  paneL 
The  juror's  disqualification  is  good  cause  of 
challenge  to  the  poll,  but  not  to  the  entire 
array.  See  Thompson  v.  State,  100  Ga.  272, 
84  S.  B.  579,  and  cases  cited. 

2.  The  first  and  second  grounds  of  the 
amendment  to  the  motion  for  a  new  trial  set 
forth  the  complaint  that  the  oath  prescribed 
in  section  856  of  the  Penal  Code  of  1895  was 
not  .administered  to  the  entire  panel  of  48 
jurors  put  upon  the  defendant  It  appears 
that  86  of  the  jurors  included  in  that  panel 
were  jurors  who  had  been  regularly  drawn, 
and  who  had  taken  the  oath  just  referred 
to.  Upon  the  opening  of  the  court,  this  oath 
was  administered  to  all  of  the  jurors  who 
had  been  summoned  to  serve  during  that 
term  of  the  court  As  the  defendant  was 
entitled  to  a  panel  of  48  jurors,  other  jurors 
were  summoned  and  added  to  the  number 
originally  summoned,  in  accordance  with  the 
statute  providing  for  completing  a  panel  to 
try  felony  cases.  The  oath  prescribed  in  the 
above-cited  section  of  the  Penal  Ck>de  should 
be  administered  only  to  jurors  called  on  to 
serve  in  civil  cases.     Originally   this  waa 
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the  oath  prescribed  for  special  Juries  se- 
lected from  the  grand  Jury.  Oode  1868,  H 
3854,  8855.  The  act  of  1869  proTlded  for 
the  taking  of  this  same  oath  by  petit  Juries 
summoned  for  service  In  dyll  cafies  during 
a  term  of  court  Acts  1869,  p.  145.  The 
provisions  of  this  act  appear  in  their  appro- 
priate place  in  Oode  1882,  IS  8832,  8883.  In 
criminal  cases  the  oath  to  be  taken  by  the 
Jury  was  that  prescribed  in  section  4650  of 
that  Code,  and  this  oath  had  to  be  adminis- 
tered in  each  case.  It  was  never  contemplat- 
ed that  both  oaths  should  be  administered  to 
Jurors  trying  criminal  cases.  On  the  contra- 
ry, provision  was  made  that  in  dvU  cases 
the  taking  of  a  prescribed  oath  applicable  to 
that  class  of  cases  at  the  beginning  of  the 
term  should  suffice  to  render  the  Jury  com- 
petent to  try  all  cases  of  that  class  coming 
on  for  trial  before  the  Jury  at  that  term  of 
court;  but  in  criminal  cases  the  accused  was 
given  the  safeguard  of  having  a  specially 
prescribed  oath,  applicable  to  that  class  of 
cases,  administered  in  eUcfa  and  every  case 
the  Jury  was  called  on  to  try.  This  oath 
now  appears  in  Pen.  Oode  1896,  I  979.  The 
codlflers  included  therein  all  the  law  on  the 
subject  of  Impaneling  Juries  and  administer- 
ing to  them  the  different  oaths  prescribed 
by  statute.  This  was  done  simply  for  con- 
venience, as  appears  from  section  4452  of  the 
Oivil  Oode  of  1895,  and  was  not  Intended  to 
change  the  law  as  it  had  previously  stood. 

8.  Objection  was  made  to  the  admissibility 
of  certain  statements  made  to  third  persons 
by  the  deceased,  which  were  conmiunicated 
to  the  defendant  The  purport  of  these 
statements  was  that  the  deceased  Intended 
no  harm  to  the  defendant  The  record  shows 
that  for  some  months  prior  to  the  homicide 
there  was  a  feud  existing  between  the  de- 
fendant and  deceased,  that  the  deceased  had 
made  threats  against  the  life  of  the  defend- 
ant, and  that  these  threats  were  communicat- 
ed to  the  defendant  The  defense  was  that 
the  homicide  was  Justifiable,  and  an  impor- 
tant element  of  that  defense  was  that  at  the 
time  of  the  homicide  the  defendant  was  act- 
ing under  the  fears  of  a  reasonable  man  that 
the  deceased  intended  to  carry  into  effect 
his  previous  threats.  Threats  illustrated 
the  state  of  mind  of  the  defendant  when  he 
slew  the  deceased.  These  pacific  messages 
from  deceased  to  defendant  were  admissible 
as  qualifying  his  other  declarations.  The 
defendant  sought  to  Justify  his  conduct  in  a 
measure  by  proving  the  threats  of  the  de- 
ceased, and  any  declaration  of  peaceful  intent 
subsequent  to  the  threats  of  which  the  defend- 
ant was  informed  should  have  gone  to  the 
Jury,  to  enable  them  to  pass  upon  the  conduct 
of  the  defendant  at  the  time  of  the  homicide, 
and  determine  the  good  faith  of  his  defense 
that  he  was  Influenced  by  the  fears  of  a 
reasonable  man  that  the  deceased  was  about 
to  carry  Into  effect  his  previous  threats.  The 
testimony  was  not  objectionable  as  being 
hearsay,  nor  because  what  the  deceased  had 
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said  to  tiie  witnesses  amounted  to  nothing 
more  than  self-serving  declarations  on  his 
part  It  was  competent  for  the  state,  in  re- 
buttal of  the  defendant's  evidence  as  to 
threats,  to  introduce  this  testimony  with  a 
view  to  iUnstratlng  the  quo  anlmo  of  the  de- 
fendant in  killing  the  deceased  under  the  cir- 
cumstances developed  on  the  trial  of  the 
case.  In  tttls  connection,  see  Naugher  v. 
State,  105  Ala.  26,  17  South.  24;  Trumble  v. 
State,  25  T^z.  App.  631,  8  S.  W.  814 ;  Miller 
V.  State,  27  Tex.  App.  63,  10  S.  W.  445; 
BowluB  V.  States  130  Ind.  227,  28  N.  E.  1115. 

4.  The  court  excluded  evidence  of  an  ante- 
cedent declaration  of  the  defendant  to  the 
effect  that  he  had  declined  to  do  certain 
work  on  a  house  located  on  the  edge  of  a 
public  road  because  he  was  afraid  the  de- 
ceased might  kill  him  while  he  was  there 
working.  This  testimony  was  properly  ex- 
cluded. A  self-serving  declaration  of  a  de- 
fendant Is  inadmissible.  Whart  Or.  Ev.  § 
268;  Monroe  v.  State,  5  Ga.  132. 

Complaint  Is  further  made  that  the  court 
refused  to  allow  counsel  for  the  defendant 
to  ask  a  witness  for  the  state  the  terms  of 
his  employment  by  the  deceased  at  the 
time  of  the  homicide.  The  witness  had  tes- 
tified he  was  a  servant  of  the  deceased,  and 
In  his  employ,  at  that  time.  The  terms  of 
the  employment  were  wholly  irrelevant,  and 
could  have  shed  no  light  on  any  issue  in  the 
case. 

Exception  is  also  taken  to  the  refusal  of 
the  court  to  allow  a  witness  to  answer  the 
question  whether  he  would  believe  a  certain 
witness  for  the  state  on  oath.  The  general 
character  of  the  witness  sought  to  be  im- 
peached was  not  known  to  the  witness  of- 
fered to  impeach  him,  and  the  court  properly 
declined  to  permit  the  question  to  be  an- 
swered; the  necessary  foundation  for  it  not 
having  been  laid.    Olv.  Qode  1895,  §  5293. 

5.  The  defendant  offered  the  testimony  of 
one  Giles  and  his  four  sons.  They  testified 
that  they  were  not  Interested  in  the  case. 
In  rebuttal  of  their  avowal  of  want  of  in- 
terest and  freedom  from  bias  or  prejudice, 
the  state  offered  evidence  to  show  that  one 
of  the  -Gileses  shot  a  near  relative  of  the 
deceased  some  time  previous  to  the  homicide, 
and  that  the  feeling  of  the  Giles  family 
against  the  Veals  had  been  bad.  Excep- 
tion is  taken  to  the  admission  of  this  evi- 
dence on  the  ground  that  it  was  irrelevant 
The  interest  of  a  witness,  and  his  bias  or 
freedom  from  prejudice,  may  always  be  in- 
quired into,  and  the  testimony  objected  to 
was  admissible  In  rebuttal  of  the  testimony 
of  the  Messrs.  Giles  that  there  were  no  ill 
feelings  on  their  part  towards  any  member 
of  the  Veal  family. 

6.  The  court,  over  the  defendant's  objec- 
tion, permitted  the  solicitor  to  ask  a  witness 
if  the  deceased  was  running  or  walking  at 
the  time  he  was  shot  The  objection  was 
that  the  question  was  leading.  In  that  it 
assumed  that  deceased  was  either  walking 
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or  running  at  the  time  he  was  fired  npon^ 
the  question  was  leading;  but  the  court 
may,  in  its  discretion,  allow  a  leading  ques- 
tion to  be  propounded.  A  new  trial  will  not 
be  granted  solely  because  the  court  permitted 
the  solicitor  general  to  ask  a  witness  a  lead- 
ing question. 

7.  The  solicitor,  in  his  concluding  argu- 
ment to  the  Jury,  used  the  following  lan- 
guage: "On  the  happening  of  this  occur- 
rence, the  whole  community  ran  together 
like  the  gathering  of  a  great  storm  to  in- 
vestigate the  truth  of  it"  -When  this  re- 
mark was  made  by  the  solicitor,  counsel  for 
the  defendant  objected  to  the  same  on  the 
ground  that  it  was  based  on  nothing  contain- 
ed In  the  record,  and  as  being  prejudicial 
to  the  accused,  and  asked  the  court  to  rebuke 
the  solicitor  general,  and  instruct  the  jury 
to  disregard  this  remark.  The  court  replied: 
''I  don't  understand  that  he  contends  that  it 
is  in  the  record.  He  is  only  drawing  an  lllus^ 
tration  as  to  how  murder  cases  will  excite 
public  sentiment  and  create  excitement  I 
overrule  the  objection."  Error  is  assigned  on 
this  ruling,  as  well  as  upon  the  use  by  the 
court  of  the  language  quoted.  The  record 
discloses  that,  immediately  after  the  homi- 
cide, several  people  in  the  neighborhood  were 
attracted  to  the  scene  of  the  tragedy,  and 
the  solicitor  doubtless  had  this  circumstance, 
in  mind  when  he  made  the  remark  com- 
plained of.  Nothing  in  the  remark  could 
have  been  hurtful  to  the  defendant  It  is 
quite  natural,  and  by  no  means  unusual, 
for  an  advocate,  in  discussing  the  facts  of  a 
case  before  a  jury,  to  indulge  to  some,  ex- 
tent in  imagery  and  illustration.  Sometimes 
a  simile  may  be  inapt  or  the  metaphor  mixed* 
or  the  expression  may  be  hyperbolical.  What 
the  law  forbids  is  the  introduction  into  a 
case,  by  way  of  argument  of  facts  not  in 
the  record,  and  calculated  to  prejudice  the 
accused.  The  language  of  the  solicitor  was 
somewhat  extravagant,  but  figurative  speech 
has  always  been  regarded  a^  a  legitimate 
weapon  in  forensic  warfare,  if  there  be  evi- 
dence before  the  jury  on  which  it  may  be 
founded. 

The  language  employed  by  the  teurt  in 
ruling  upon  the  defendant's  objection  to  the 
solicitor's  remark  is  not  open  to  the  criti- 
cism made  upon  it  The  court  interpreted 
the  solicitor's  remark  as  illustrating  how,  in 
murder  cases,  public  sentiment  Is  aroused, 
and  some  Interest  and  excitement  created. 
The  characterization  of  Instances  of  homi- 
cide as  "murder  cases"  cannot  be  construed 
as  an  expression  by  the  court  of  any  opinion 
as  to  the  guilt  of  the  accused.  When  a 
person  is  charged  with  the  crime  of  murder, 
the  case  against  him  is,  even  prior  to  his 
conviction,  commonly  alluded  to  in  ordinary 
conversation  as  a  "murder  case."  The  jury 
doubtless  understood  the  reference  to  be  to 
cases  where  murder  was  charged,  and  public 
interest  was  excited  to  a  gi^ater  or  less  ex- 
tent and  there  is  no  reason  to  apprehend 


that  the  jury  drew  the  unwarranted  infer- 
ence that  It  was  the  purpose  of  the  court  to 
express  an  opinion  that  the  accused.  In  kill- 
ing the  deceased,  had  committed  the  crime 
of  murder. 

8.  There  is  no  merit  in  the  complaint  that 
the  defendant's  contentions  were  not  accu- 
rately summed  up  by  the  court.  As  stated 
by  the  court  the  contentions  comprehended 
the  defense  as  presented  both  by  the  evi- 
dence and  the  defendant's  statement  If 
the  defendant  desired  a  more  elaborate  pres- 
entation of  his  contentions,  he  should  have 
submitted  a  timely  written  request  embody- 
ing a  summary  of  his  contentions  as  pre- 
sented by  the  evidence  and  his  statement 

9.  The  next  assignment  of  error  is  upon 
the  following  charge  of  the  court:  "I  charge 
you  that  threats  alone  will  not  justify  a  kill- 
ing, but  such  threats  may  be  considered  by 
the  jury,  in  connection  with  any  overt  act  of 
the  deceased  at  the  time  of  the  killing,  in 
passing  upon  the  question  of  reasonable 
fears.  IMd  the  deceased  at  that  time  do  any- 
thing which  justified  the  defendant  in  be- 
lieving he  then  Intended  to  carry  out  his  pre- 
vious threats?  And  were  such  acts  sufllcient 
to  excite  the  fears  of  a  reasonable  man — one 
reasonably  courageous,  reasonably  self-pos- 
sessed, and  not  those  of  a  coward  or  one 
seeking  an  opportunity  or  an  excuse  for  the 
killing?'  This  charge  is  assailed  on  the 
ground  that  it  incorrectly  stated  the  law, 
and  was  a  limitation  on  the  right  of  self- 
defense.  It  cannot  be  the  law  that  mere 
verbal  threats  will  alone  justify  a  homicide. 
To  maintain  such  a  doctrine  would  be  ab- 
surd. The  charge  of  the  court  was  in  line 
with  the  principle  announced  in  the  Gum- 
ming Case,  99  Oa.  662,  664,  27  8.  EL  177, 
178,  that  there  must  be  something  more  than 
mere  threats;  there  "must  be  an  appear- 
ance of  imminent  danger";  the  "means  of 
Inflicting  the  threatened  injury  must  appar- 
ently be  at  hand,  and  there  must  be  some 
manifestation  of  an  intention  to  Inflict  the 
injury  presently."  The  charge  of  the  court 
laid  down  no  different  standard  from  that 
prescribed  in  the  Gumming  Oase;  neither 
was  it  a  limitation  in  any  way  on  the  de- 
fendant's plea  of  self-defense.  The  court  in 
charging  upon  the  law  with  reference  to 
threats,  was  not  undertaking  to  charge  the 
jury  as  to  the  law  on  the  subject  of  justifi- 
able homicide.  The  judge  did  that  in  an- 
other portion  of  his  charge.  The  charge  ex- 
cepted to  dealt  only  with  the  effect  of  a 
mere  verbal  threat,  and  the  court  correctly 
stated  the  law  with  respect  thereto. 

10.  Another  assignment  of  error  was  the 
failure,  of  the  court  to  give  in  charge  the  fol- 
lowing provision  of  Pen.  Gode  1895,  i  76: 
"The  homicide  appearing  to  be  justifiable, 
the  person  indicted  shall,  upon  the  trial,  be 
fully  acquitted  and  discharged."  The  hom- 
icide was  admitted.  The  evidence  and  the 
statement  of  the  accused  presented  the  clear- 
cut  issue  of  murder  or  justifiable  homicide. 
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The  court  charged  the  Jnry  on  the  subject 
of  murder  and  Justifiable  homicide,  and  in- 
structed them  to  "apply  the  eyidence  to  the 
law  [given]  in  charge  in  defining  murder  and 
justifiable  homicide,  and  say  by  [their]  ver- 
dict afttf  giving  the  benefit  of  any  reason- 
able doubtf'  resting  In  their  ''mind  to  the  de- 
fendant, whether  or  not  he  [was]  guilty  of 
the  crime  with  which  he  [was]  charged." 
This  instruction,  as  well  as  the  trend  of  the 
whole  charge,  recognized  Justifiable  homi- 
cide as  a  substantive  defense.  "The  Judge 
was  not  bound  to  read  Pen.  Code  1895,  §  76; 
having  in  his  general  charge  instructed  the 
Jury  as  to  the  form  of  their  verdict,  and  as 
to  the  effect  of  finding  that  the  killing  was 
Justifiable."  Boblnson  v.  State,  118  Oa.  198, 
44  &  B.  985.  In  the  case  of  Waller  v.  State, 
102  6a.  684,  28  S.  B.  284,  the  court  nowhere 
in  its  charge  Instructed  the  Jury  what  should 
be  their  finding  in  the  event  they  found  de- 
fendant was  Justified  in  the  act,  and  It  was 
in  that  case  held  to  have  been  error  to  omit 
to  ^ve  section  76  In  charge.  But  in  the  case 
at  bar  the  tenor  of  the  entire  charge  was 
to  contrast  murder  and  Justifiable  homicide 
— ^that  the  Jury  must  find  the  homicide  to  be 
murder  before  they  could  convict  The  only 
inference  to  be  drawn  from  the  charge  was 
that  if  the  homicide  was  Justifiable  the  de- 
fendant should  be  acquitted.  And  the  final 
instruction  was  as  to  the  form  of  th^  ver^ 
diet  If  they  found  the  homicide  to  be  mur- 
der, and,  if  they  found  that  the  homicide  was 
not  murder,  they  should  return  a  verdict  of 
not  guilty. 

In  this  connection  it  may  also  be  said 
that  there  is  no  merit  in  the  complaint  that 
the  court  did  not  instruct  the  Jury  that  if 
they  found  his  statement  to  be  true,  and  If 
they  found,  under  his  statement  tbat  the 
homicide  was  in  fact  Justifiable,  It  would 
be  their  duty  to  acquit  the  defendant.  There 
was  no  request  by  the  defendant  to  so 
charge.  The  court  charged  the  law  on  the 
subject  of  murder  and  Justifiable  homicide, 
and  the  *  faith  and  credit  to  be  given  the 
defendant's  statement.  The  court  is  not 
expected  or  required  to  sum  up  various 
facts  and  circumstances  favorable  to  the 
accused,  whether  those  facts  appear  from 
many  witnesses  or  from  one  witness,  or 
from  the  statement  of  the  defendant,  and 
instruct  the  Jury  that  if  such  facts  are 
found  to  be  true,  then  the  homicide  would 
be  Justifiable.  "It  is  not  necessary  for  the 
court  to  apply  the  law  given  in  charge  to 
the  Jury  to  the  facts  of  the  case,  when  the 
application  is  plainly  apparent"  Goode  v. 
Rawlins,  44  Ga.  593.  The  charge  satisfies 
the  law  when  the  law  applicable  to  the  case 
is  properly  expounded  to  the  Jury,  and  they 
are  Instructed  to  apply  it  to  the  facts,  and 
in  that  way  reach  a  verdict 

11.  The  court  charged  the  Jury:  "If  you 
find  that  the  circumstances  attending  the 
homicide  were  such  as  to  cause  in  the  mind 
of  a  reasonable  man  the  fear  that  the  de- 


ceased was  attempting,  by  violence  or  sur- 
prise, to  commit  a  felony  upon  the  person 
of  the  defendant  and  that  the  defendant 
shot  under  the  infiuence  of  such  fears,  then 
the  homicide  would,  under  those  circum- 
stances, be  Justifiable."  This  excerpt  from 
the  charge  is  assailed  by  the  defendant  as 
being  an  Incorrect  statement  of  the  law, 
and  restricting  in  narrower  compass  the 
right  of  defending  one*s  person  against  a 
felonious  attack  than  is  given  by  the  stat- 
ute. Section  70  of  the  Penal  Ck)de  of  1895 
Justifies  the  killing,  In  defense  of  one's  per- 
son, of  one  who  is  manifestly  intending  or 
endeavoring  by  violence  or  surprise  to  com- 
mit a  felony  on  the  person  of  the  slayer; 
and  the  contention  is  that  the  word  "at- 
tempting," In  the  charge,  is  narrower  in 
scope  than  the  statutory  words,  "manifest- 
ly intending  or  endeavoring."  To  manifest- 
ly intend  an  act  Implies  more  than  mental 
resolution  to  do  the  act  The  mental  reso- 
lution must  find  some  form  of  expression 
before  it  becomes  manifest  In  cases  in- 
volving force,  the  slightest  manifestation  of 
intent  to  do  the  act  would  be  an  attempt  in 
the  accomplishment  of  the  act  See  John- 
son V.  State,  14  Ga.  59.  (2)  However,  it  is 
not  necessary  to  decide  that  the  word  "at- 
tempt" is  the  exact  equivalent  of  "manifest- 
ly Intends."  The  charge  complained  of  was 
not  erroneous  when  construed  with  the  en- 
tire charge.  Just  preceding  this  charge, 
the  court  had  read  the  section  (section  70) 
defining  Justifiable  homicide,  and  the  Ex- 
cerpt Is  taken  from  that  portion  of  the 
charge  wherein  the  comt  was  Instructing 
the  Jary  that  the  danger  need  not  be  ac- 
tual; if  the  circumstances  attending  the  hom- 
icide were  such  as  to  excite  the  fears  of  a 
reasonable  man  that  the  deceased  was  at- 
tempting a  felony  on  his  person,  and  the 
defendant  shot  under  the  Influence  of  such 
fears,  the.  shooting  and  killing  would  be 
Justifiable.  The  defendant  In  his  state- 
ment made  the  issue  that  he  shot  the  de- 
ceased to  prevent  the  deceased  from  com- 
mitting a  felony  on  his  person;  that  at  the 
time  he  fired  the  fatal  shot  the  deceased 
was  attempting  to  shoot  him;  that  this  at- 
tempt consisted.  In  part,  of  deceased  placing 
his  hand  on  his  hip  pocket  as  If  to  draw  a 
weapon.  On  this  issue  the  comi:  delivered 
the  part  of  the  charge  above  quoted.  It 
was  an  appropriate  and  correct  statement 
of  law,  as  applied  to  the  facts  of  the  case. 

12.  The  trial  Judge  very  properly  declined 
to  grant  a  new  trial  on  the  general  grounds 
of  the  defendant's  motion.  The  testimony 
upon  which  the  state  relied  for  a  conviction 
discloses  that  the  killing  of  the  deceased  was 
deliberate  and  without  any  shadow  of  Jus- 
tification. The  defendant's  plea  of  self-de- 
fense seems  to  have  been  based  upon  the- 
ory rather  than  upon  fact  That  the  Jury 
arrived  at  this  conclusion  and  that  their 
finding  met  with  the  approval  of  the  presid- 
ing  Judge,    affords  the   defendant   no  Just 
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cauBe  of  complaint,  taking  into  ooncdderatlon 
the  drciunstancea  brought  to  light  at  the 
trial,  and  the  Improbability  that  he  acted 
under  the  fears  of  a  reasonably  courageous 
man.  This  being  eo,  no  reason  appears  for 
setting  aside  the  yerdict 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(121  6a.  891) 

SAVANNAH,  F.  ft  W.  RT.  00.  r.  EVANS. 
(SopT«me  Gonrt  of  Georgia.    Dec.  10,  1904.) 

EAILBOADS— INJUBT  TO  PEBSON  ON  TBACK^ 
■VIDENCK  —  COUBTS— JUBISDICnON— PLBAD- 
INO  —  FBOPOBnONATB  DAMAOB8  —  INBTBUO- 
TI0N8. 

1.  The  defendant  company  failed  to  establish 
by  proof  its  special  defense  that  the  railway 
track  on  which  the  plaintiff's  husband  was  kill- 
ed was  operated  and  controlled  by  another  com- 
pany having  the  same  corporate  name. 

2.  The  court  properly  overruled  the  defend- 
ant's motion  to  dismiss  the  case  on  the  ground 
that  it  was  without  jurisdiction  to  try  the  same, 
inasmuch  as  a  Georgia  corporation  which  trans- 
acts business  in  another  state  may  be  sued  in 
this  state  by  a  nonresident  for  injuries  inflicted 
in  that  state. 

8.  Where  a  plaintiff  relies,  as  an  act  of  neg- 
ligence authorizing  a  recovenr,  upon  the  breadi 
of  a  duty  imposed  upon  a  railway  companv  by  a 
statute  of  a  foreign  state,  or  by  an  ordinance 
adopted  by  a  municipality  thereof,  it  is  incum- 
bent on  the  plaintiff  to  specially  plead  the  stat- 
ute or  ordinance ;  and,  in  the  absence  of  proper 
pleading,  proof  in  regard  thereto  is  inadznis- 
sible. 

4.  It  was  not  permissible  for  a  witness  in  be- 
half of  the  plaintiff  to  state  his  "conclusion,'* 
drawn  from  facts  testified  to  by  him,  that,  at 
the  place  where  her  husband  attempted  to  cross 
the  company's  track,  there  was  less  danger  to 
a  pedestrian  than  there  was  at  a  near-by  cross- 
ing. Nor  was  it  the  right  of  the  defendant  to 
introduce  evidetce  tending  to  show  general 
knowledge  on  the  part  of  the  public  as  to  the 
danger  incident  to  crossing  its  track  at  the  point 
where  the  plaintiff's  husband  was  killed. 

5.  Where  a  plaintiff  alleges  a  number  of  acts 
of  negligence  on  the  part  of  the  defendant,  it  is 
not  necessary  to  a  recovery  that  proof  should 
be  made  of  each  and  all  of  such  negligent  acts, 
if  the  defendant's  liability  to  respond  in  dam- 
ages be  shown  by  establishing  the  commission  of 
one  or  more  of  the  acts  of  negligence  complain- 
ed of. 

8.  The  court  rightly  construed  and  upheld  as 
constitutional  the  statute  on  which  the  nlain- 
tiff  relied  as  conferring  upon  her  the  right  to 
recover  proportionate  damages  In  the  event  the 
jury  should  find  that  both  the  servants  of  the 
company  and  her  husband  were  at  fault. 

7.  The  charge  of  the  court  as  to  the  measure 
of  damages  recoverable  in  this  kind  of  a  case 
was  warranted  by  the  evidence,  and  was  not 
open  to  the  criticism  that  the  court  instructed 
the  jury  to  consider  certain  elements  of  damages 
which  the  law  did  not  contemplate  should  be 
looked  to  in  estimating  the  loss  sustained  by 
the  plaintiff. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Savannah;  T. 
M.  Norwood,  Judge. 

Action  by  Elizabeth  Evans  against  the 
Savannah,  Florida  ft  Western  Railway  Com- 
pany. Judgment  for  plaintUJ^  and  defendant 
brings  error.    Reversed. 

f  S.  See  SUtutcs.  voL  44,  Cent  Dig.  i  M. 


W.  Im  day  and  Walter  G.  Ohariton.  for 
plaint(ff  in  error.  Twiggs  ft  Oliver*  for  de- 
fendant in  error. 

EVANS,  J.  The  plaJntUf  below,  Mrs.  Eliz- 
abeth Evans,  brought  a  suit  for  damages  In 
the  city  court  of  Savannah  against  the  Sa- 
yannah,  Florida  ft  Western  Railway  Com- 
pany, a  Georgia  corporation,  which  she  al- 
leged was  in  the  month  of  October,  1889, 
operating  a  railroad  running  into  and 
through  the  town  of  Lakeland,  in  Polk  coun- 
ty, Fla.  Her  complaint  was  that  the  de- 
fendant company  on  October  5,  1899,  while 
operating  an  engine  along  its  track  through 
that  town,  ran  oyer  and  killed  her  husband 
as  he  was,  at  night,  attempting  to  cross  its 
track  at  a  point  where,  by  long-established 
license,  the  public  In  general,  and  the  citizens 
of  that  town,  including  her  husband,  had 
been  permitted  to  cross.  The  acts  of  negli- 
gence with  which  the  company  was  charged 
were  (1)  that  the  engine  was  being  handled 
by  a  locomotiye  engineer  whom  the  company 
knew  was  incompetent  to  run  it;  and  who^ 
without  any  warning  to  plalntUTs  husband, 
suddenly  and  rapidly  propelled  the  engine 
backward  at  a  greater  rate  ot  speed  than 
allowed  by  law;  (2)  that  the  company  had 
failed  to  provide  safe  or  suitable  crossing 
fiicilitles  at  the  point  where  he  was  attempt- 
ing to  cross  its  track,  and  bad  further  failed 
to  provide  any  means  of  warning  persons 
crossing  at  that  point  of  the  danger  of  ap- 
proaching trains;  (3)  that  the  company's 
servants  did  not  give  the  usual  and  proper 
signals  of  the  approach  of  its  engine,  nor  dis- 
play the  proper  light  or  lights  on  the  rear  of 
the  engine;  and  (4)  after  they  saw,  or  were 
in  a  position  to  see,  plalntUTs  husband  on 
the  track,  where  he  had  a  right  to  be,  they 
failed  to  give  him  any  warning  of  his  peril- 
ous situation,  and  failed  to  apply  the  brakes 
on  the  engine,  or  to  use  any  other  preventive 
measures  by  which  his  life  could  haye  been 
saved.  The  plaintilf  averred  that  her  hus- 
band was  at  the  time  using  due  'care  and 
circumspection,  but  was  unable  to  hear  the 
approaching  engine  because  of  the  roar  and 
noise  of  another  engine  pulling  a  heavy  train 
of  cars  of  defendant,  which  was  then  and 
there  passing  in  close  proximity  to  him  along 
another  track.  She  set  forth  in  her  petition 
what  purported  to  be  a  literal  transcript 
of  certain  statutes  of  Florida  upon  which  she 
relied  as  conferring  upon  her,  as  the  widow 
of  the  deceased,  a  right  of  action  for  his 
homicide;  also  a  copy  of  other  statutes  im- 
posing upon  railroad  companies  the  burden 
of  overcoming  a  legal  presumption  of  negli- 
gence in  such  cases,  and  providing  for  the 
recovery  of  proportlanate  damages  where  a 
person  injured  by  the  negligence  of  the  serv- 
ants of  a  railway  company  was  not  himself 
entirely  free  from  fault  The  defendant  com- 
pany filed  an  answer  in  which  it  made  a  gen- 
eral denial  of  the  allegations  of  fact  upon 
which  the  plaintiff  relied  as  showing  liability 
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on  its  part,  and  in  whidi  it  specially  pleaded 
that  the  tort  complained  of  was  committed 
by  another  railroad  company.  A  verdict  In 
favor  of  the  plaintiff  was  retomed  by  the 
jury»  which  the  court  declined  to  disturb 
after  passing  upon  a  motion  for  a  new  trial 
made  by  the  company.  It  thereupon  sued 
out  a  bill  of  exceptions^  in  which  complaint 
was  made  of  div^ii  rulings  of  the  court  to 
which  it  had  excepted  pendente  lite,  and  in 
which  it  also  assigned  error  upon  the  Judg- 
ment overruling  its  motion  for  a  new  trial. 

1.  In  its  answer  the  defendant  company 
set  up  the  defense  that  it  did  not  own  and 
had  never  operated  the  railroad  in  Florida 
mentioned  in  the  plaintUTs  petition,  but 
that  this  line  of  road  was  owned  and  op- 
erated by  another  and  distinct  corporation, 
having  the  same  corporate  name.  The  evi- 
dence adduced  at  the  trial  showed*  how- 
ever»  that  the  defendant  railroad  company 
was  controlling  and  operating  the  engine 
which  killed  the  plaintiff's  husband. 

2.  After  both  sides  had  announced  ''dos- 
ed," counsel  for  the  defendant  moved  to  dis- 
miss the  plaintiff's  action  on  the  ground 
that  the  court  was  without  jurisdiction  to 
entertain  the  same;  it  appearing  from  the 
evidence  that  at  the  time  of  the  homicide 
she  and  her  husband  were  both  Hying  at 
Lakeland,  Fla.,  where  she  had  since  con- 
tinuously resided;  that  the  cause  of  action 
arose  in  that  state;  and  that  her  husband 
was  killed  by  a  Florida  corporation.  As  al- 
ready intimated,  the  proof  was  that  the 
plaintiff's  husband  was  killed  by  the  de- 
fendant company  during  the  course  of  its 
operation  of  a  railway  running  through  the 
town  of  Lakeland.  Fla.  And  it  is  well  set- 
tled that  a  Georgia  corporation  which  trans- 
acts business  in  another  state  may  be  sued 
in  Georgia  by  a  cltlasen  of  a  sister  state  for 
injuries  inflicted  in  that  state.  South  Caro- 
lina R.  Go.  V.  Nix,  68  Ga.  580;  South  Caro- 
lina R.  Co.  V.  Dietzen,  101  Oa.  730,  20  8.  B. 
202,  and  cases  dted. 

3.  Over  the  objection  of  the  defendant, 
the  court  permitted  the  plaintiff  to  intro- 
duce proof  of  a  statute  of  Florida  imposing 
on  railroad  companies  the  duty  of  pladng 
crossing  signs  at  all  points  where  their  re- 
spective roads  crossed  over  highways,  pro- 
viding for  the  ringing  of  the  bell  on  every 
engine  before  crossing  any  street  in  a  city, 
and  limiting  the  speed  of  trains  while  run- 
ning through  any  traveled  street  of  a  city 
to  a  rate  of  four  miles  per  hour.  The  objec- 
tion to  this  evidence  was  that  the  statute 
had  not  been  pleaded,  and  that  it  was  irrele- 
vant to  the  cause  of  action  stated  in  the 
l)]aintiff's  petition.  That,  in  order  to  gain 
the  advantage  of  a  foreign  statute  upon 
which  a  plaintiff  bases  bis  right  to  recover, 
the  statute  must  be  specially  pleaded  and 
proved,  admits  of  no  doubt  See  0  Bnc.  PL 
A  Pr.  542;  20  Enc.  PI.  &  Pr.  508,  and  au- 
thorities cited.  This  is  true  for  the  obvious 
Teason*  that  the  courts  of  one  state  cannot 


take  Judicial  notice  oi  the  laws  oC  a  sister 
state.  Champion  v.  Wilson*  94  Oa.  184; 
Bolton  V.  Ga.  Pacific  Ry.  Co.,  83  Ga.  650, 
10  8.  B.  352;  Craven  v.  Bates,  06  Ga.  78, 
28  S.  B.  202;  Wells  v.  Gross,  118  Ga.  666, 
45  8.  B.  41&  The  provision  of  our  CivU 
Code  of  1806  (section  5231)  that  the  pubUc 
laws  of  our  sister  states,  ''as  published  by 
authority,  shall  be  Judicially  recognized  with- 
out proof/'  does  not  dispense  with  the  neces- 
sity of  pleading  a  foreign  law,  upon  the 
violation  of  which  a  party  relies  as  an  act 
of  negligence.  On  the  c<mtrary,  this  provi- 
sion, which  first  appeared  in  the  Code  of 
1863  (section  8747),  and  was  brought  for- 
ward into  the  Code  of  1868  (section  3771), 
and  incorporated  in  later  codifications  of  our 
laws,  merely  means,  as  was  held  in  the  case 
of  Simms  V.  Southern  Bxpress  Co.,  88  Qa. 
132-133,  that;  where  the  public  laws  of  a  for- 
eign state  are  published  by  its  authority,  the 
authentidty  of  its  publications  need  not  be 
shown  by  the  introduction  of  proof  of  their 
genuineness,  but  will  be  Judicially  recognised 
by  our  courts  without  proof,  and  given  the 
same  effect  as  though  its  public  laws  were 
proved  by  the  introduction  in  evidence  of  a 
duly  certified  copy  thereof,  properly  authen- 
.  ticated  under  the  great  seal  of  that  state. 

There  is  no  hint  in  the  plaintiff's  petition 
that  her  husband  was  killed  at  a  point  where 
the  company's  railroad  crossed  a  public  high- 
way, or  at  a  point  where  its  road  ran 
"through*'  a  street  in  a  dty;  nor  does  she 
allege  any  duty  resting  on  the  company  with 
rps^ect  to  ringing  the  bell  of  its  engine  at 
street  crossings,  or  erecting  signboards  bear- 
ing the  prescribed  statutory  warning,  "Look 
Out  for  the  Cars."  Indeed,  the  allegations 
of  her  petition  disclose  that  her  husband  was 
run  over  at  a  point  on  the  company's  road 
where  he  and  other  dtlzens  had  long  been 
permitted  to  cross  as  mere  licensees.  Her 
alleged  right  to  recover  was  based  soldy 
upon  the  common-law  duty  the  company 
owed  him  under  the  circumstances,  coupled 
with  the  Florida  statutes  conferring  upon 
her,  as  his  widow,  the  right  to  hold  the  com- 
pany responsible  for  its  violation  of  that 
duty,  and  fixing  the  measure  of  the  damages 
recoverable  by  her.  She  did,  it  is  true,  aver 
that  the  engine  was,  without  any  "warning 
whatever,  suddenly  and  rapidly  propelled 
backward,  and  at  a  greater  rate  of  speed 
than  allowed  by  law."  But  she  did  not  even 
remotely  suggest  the  existence  of  any  Flor- 
ida statute  regulating  the  speed  of  trains 
while  running  through  dtles  or  elsewhere  In 
that  state.  Her  bare  assertion  that  the 
speed  of  the  engine  was  greater  than  that 
"allowed  by  law"  amounted  to  no  more  than 
a  mere  conclusion  of  fact,  in  the  absence  of 
any  attempt  to  specially  plead  the  Florida 
statute  offered  in  evidence.  Roots  v.  Mer- 
riwether,  8  Bush  (Ky.)  807;  Hempstead  v. 
Reed,  6  Conn.  480;  Lomb  v.  Pioneer  Co.,  06 
Ala.  430,  11  South.  154;  Walker  v.  Maxwell, 
1  Mass.  104;   Bean  v.  Briggs,  4  Iowa,  464; 
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Gollett  ▼.  Keitb,  2  East,  260;  Fagan  ▼. 
Strong,  17  N.  Y.  Civ,  Proc.  R.  438,  7  N.  Y. 
Bupp.  919;  Phinney  v,  Phinney,  17  How. 
Prac  397;  Rothschild  v.  Railway  Co.,  26 
Abb.  N.  C.  812,  18  N.  Y.  Supp.  861,  and  cases 
cited  in  note.  That  the  plaintiff  may  have 
made  certain  allegations  which,  read  in  the 
light  of  the  Florida  statute,  would  disclose 
that  the  defendant  company  had  failed  to 
comply  with  its  statutory  duty  in  regard  to 
the  manner  of  running  its  engine,  cannot  be 
regarded  as  the  equivalent  of  pleading  that 
statute,  or  as  affecting  the  nature  of  the 
cause  of  action  she  set  forth,  which  was  a 
common-law  action,  pure  and  simple,  so  far 
as  the  negligence  charged  against  the  de- 
fendant was  concerned.  Bolton  v.  Ry.  Co., 
83  6a.  659,  10  S.  E.  352.  It  follows,  there- 
fore, that  the  statute  should  have  been  ex- 
cluded, as  having  no  bearing  on  the  case 
made  by  her  petition.  This  ruling  also  dis- 
poses of  certain  exceptions  to  the  charge  of 
the  court  touching  the  duty  of  the  company 
with  respect  to  the  operation  of  its  engine 
at  and  near  street  crossings  in  the  city. 

The  court  committed  further  error  In  al- 
lowing the  plaintiff  to  introduce  in  evidence 
a  copy  of  section  125  of  the  ''Revised  Ordi- 
nances of  Lakeland,  Florida,**  providing  that 
"No  locomotive,  car  or  train  of  cars,  shall 
be  run  at  a  greater  speed  within  the  cor- 
porate limits  than  eight  miles  per  hour." 
Judicial  notice  could  not  be  taken  of  even  a 
valid  ordinance  of  a  municipality  of  this 
state.  Mayson  v.  City  of  Atlanta,  77  Ga. 
663  (5).  The  ordinance  was  not  pleaded  by 
the  plaintiff,  nor  was  the  company  charged 
with  a  violation  thereof,  or  of  any  other  or- 
dinance of  the  town.  The  admission  of  this 
evidence  was,  moreover,  harmful,  as  the 
court  followed  up  the  error  of  admitting  It 
with  a  charge  to  the  jury  which  gave  to  the 
plaintiff  the  full  benefit  of  the  same. 

4.  A  witness  for  the  plaintiff  was  erro- 
neously allowed,  over  the  defendant's  objec- 
tion, to  state  to  the  jury  his  "conclusion," 
from  certain  facts  to  which  he  had  testified, 
that  "there  was  less  danger  to  a  pedestrian 
In  crossing  the  railroad"  at  the  point  where 
the  plaintifiTs  husband  was  killed  "than 
there  was  in  crossing  New  York  avenue,"  a 
point  near  by.  The  relative  danger  of 
crossing  at  the  place  selected  by  the  deceased 
was  a  question  for  the  jury  to  determine 
from  the  facts  brought  out,  and  was  not  a 
proper  subject-matter  for  the  expression  of 
an  opinion  entertained  by  the  witness. 

The  court  properly  declined  to  admit  tes- 
timony offered  by  the  defendant  which  its 
counsel  announced  was  Intended  to  show 
general  knowledge  on  the  part  of  the  citizens 
of  Lakeland  and  the  public  at  large  as  to 
the  dangers  incident  to  being  on  the  compa 
ny's  track  at  the  point  where  the  homicide 
occurred,  owing  to  the  customary  move- 
ments of  Its  trains  In  that  vicinity.  The  is- 
sue before  the  court  was  whether  the  de- 
ceased knew,  or  ought  to  have  known,  of  the 


danger  of  attempting  to  cross  at  that  point, 
and  whether  or  not  he  acted  as  an  ordinarily 
prudent  man  In  going  on  the  track  at  the 
time  and  under  the  circumstances  shown  by 
the  evidence. 

6.  Ck>unsel  for  the  company  presented  to 
the  court  several  written  requests  to  charge, 
all  of  which  were  framed  upon  the  theory 
that,  as  the  plaintiff  had  charged  the  com- 
pany with  a  number  of  separate  and  distinct 
acts  of  negligence,  she  was  not  entitled  to 
recover  unless  she  sustained  by  proof  each 
of  the  negligent  acts  complained  of  in  her 
petition.  The  court  refused  to  give  these 
requests  to  charge.  The  ruling  was  sound. 
The  theory  of  the  defendant  was  unsound. 
One  request  to  charge  on  this  subject  ought 
to  have  been  given,  as  counsel  for  the  de- 
fense embraced  therein  only  such  conten- 
tions on  the  part  of  the  plaintiff  as  she  was 
bound  to  establish  as  a  condition  precedent 
to  a  recovery  under  the  allegations  of  her 
petition.  Reference  Is  had  to  the  request 
copied  In  the  eleventh  ground  of  the  com- 
pany's motion  for  a  new  trial,  which  request 
was  to  the  effect  that  it  was  Incumbent  on 
the  plaintiff  to  show  that  where  her  hus- 
band was  killed  was  a  place  where  the 
company  had,  by  long  and  established  li- 
cense, permitted  the  public  In  general  and 
the  deceased  and  other  citizens  of  the  town 
to  cross,  and  that  he  had  a  right  to  be  at 
that  point  at  t^e  time  and  under  the  circum- 
stances alleged.  It  may  be  added.  In  this 
connection,  that  the  court  ought  to  have  con- 
fined the  plaintiff  to  proof  relevant  to  her 
case  as  laid,  and  have  sustained  the  defend- 
ant's objections  to  all  evidence  offered  with 
a  view  to  showing  that  the  deceased  met  his 
death  at  a  regular  street  crossing,  where  the 
public  had  a  right  to  cross  independently 
of  any  permission  or  Implied  license  on  the 
part  of  the  company.  The  pleadings  did  not 
warrant  the  reception  of  evidence  of  this 
character,  or  any  charge  thereon  giving  the 
plaintiff  the  benefit  of  any  theory  of  recovery 
based  on  the  same. 

6.  The  defendant,  during  the  progress  of 
the  trial.  Invoked  a  ruling  by  the  court  upon 
the  construction  to  be  given  a  statute  of  the 
state  of  Florida  recognizing  the  doctrine  of 
comparative  negligence,  which  the  plaintiff 
had  properly  pleaded.  This  statute  declared 
that  no  person  should  be  entitled  to  recover 
damages  from  a  railway  company  where  the 
Injury  complained  of  was  done  by  his  con- 
sent or  was  caused  by  his  own  negligence; 
but  *if  the  complainant  and  the  agents  of 
the  company  are  both  at  fault,  the  former 
may  recover,  but  the  damages  shall  be  di- 
minished or  increased  by  the  jury  in  propor- 
tion to  the  amount  of  default  attributable  to 
him."  The  court  held  that  the  meaning  of 
the  language  quoted  was  that  the  jury  s^iould 
made  their  estimate  correspond  with  the 
amount  of  damages  the  complainant  was* 
justly  entitled  to  receive,  taking  into  con- 
sideration the  fact  that  he  was  not  entirely 
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tree  from  fault,  and  reducing  the  amount 
he  would  otherwise  be  entitled  to  recover  In 
proportion  to  the  neglect  or  want  of  care 
attribntable  to  him.  The  company's  conten- 
tion is  that,  under  the  wording  of  this  stat- 
ute, the  jury  are  left  free,  after  determining 
what  amount  of  money  would  be  just  com- 
pensation for  the  injury  Inflicted,  to  arbi- 
trarily Increase  that  amount  in  proportion 
to  the  degree  of  default  attributable  to  the 
plaintiff,  and  that  the  statute,  thus  construed. 
Is  unconstitutional  because  it  is  in  violation 
of  the  federal  Constitution,  'Insuring  due 
process  of  law."  We  think  this  a  somewhat 
strained  construction  of  the  statute.  Giv- 
ing to  it  the  meaning  the  court  below  gave 
It  saves  it  from  any  such  attack,  and,  we 
think,  gives  effect  to  the  real  purpose  and 
intent  of  its  framers.  It  may  well  be  under- 
stood as  expressing  the  idea  that  if  both  the 
company  and  the  plaintiff  were  at  fault, 
the  damages  recoverable  shall  be  "diminish- 
ed or  increased  by  the  Jury,"  not  In  propor- 
tion to  the  amount  of  money  he  would  be 
entitled  to  receive  If  blameless,  but  In  pro- 
portion to  the  degree  of  care  exercised  by 
him,  charging  him  with  "the  amount  of  de- 
fault attributable  to  him."  Or  in  other 
words,  if  he  be  not  wholly  blameless,  his 
recovery  shall  l)e  greater  or  less  in  amount, 
so  as  to  correspond  with  the  default,  of 
slight  or  of  more  serious  degjree,  attributable 

to  him. 

7.  Exception  is  taken  to  a  charge  of  the 
court  on  the  subject  of  the.measm-e  of  dam- 
ages recoverable  .by  the  plaintiff;  the  com- 
plaint being  that  the  court  erred  in  stating 
to  the  Jury  what  were  the  elements  of  dam- 
age to  be  considered  by  them;  there  being 
no  evidence  to  justify  a  charge  as  to  certain 
items  of  loss  mentioned,  and  other  elements 
of  damages  covered  by  this  charge  not  be- 
ing recoverable  in  this  kind  of  a  case.  When 
this  case  was  here  at  the  March  term,  1902, 
a  charge  similar  to  that  now  excepted  to  was 
approved;  it  being  in  substantially  the  same 
language  used  by  the  Supreme  Court  of 
Florida  in  the  case  of  P.  C.  &  P.  By.  Co.  v. 
Foxworth,  25  South.  33a  S^e  F.  C.  &  P.  R. 
Co.  V.  James,  115  Ga.  319,  41  S.  B.  585. 
The  evidence  adduced  at  the  last  trial  war- 
ranted, we  think,  the  giving  of  the  instruc- 
tion of  which  complaint  is  now  made.  We 
definitely  rule  on  this  point  for  the  guidance 
of  the  court  in  framing  its  charge  on  the 
next  hearing  of  the  case,  which  must,  for 
the  Ireasons  above  announced,  undergo  still 
further  investigation. 

Judgment  reversed.    All  the  Justices  con- 
cur. 

(121  Ga.  346) 

DIXON  V.  STATB- 
(Siipreme  Court  of  Georgia.     Dec  0,  1904.) 

CEBTIOaABI— CONVICTION  IN  CITT  COUBT— BOND 

— ^EFFECT. 

l.Where  the  only  provision  for  certiorari  pro- 
ceed! d^,  in  an  act  creating  a  city  court,  indi- 


cates a  legislative  intent  that  the  g^eral  provi- 
sions of  tSe  Civil  Code  of  1895,  fi  4637.  relating 
to  such  proceedings  from  "inferior  judicato- 
ries,** should  appQr,  no  bond  is  required  in 
criminal  cases  as  a  condition  precedent  to  the 
issuance  of  the  writ 

2.  The  writ  of  certiorari  may  stav  the  execu- 
tion of  the  sentence,  but  of  itself  does  not  dis- 
diarge  the  prisoner  from  confinement.  That 
privilege  must  be  secured  as  in  all  other  bail- 
able cases. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Berrien  Coun- 
ty;  R.  G.  Mitchell,  Judge. 

Walter  Dixon  was  convicted  of  misde- 
meanor. His  application  for  certiorari  was 
dismissed,  and  he  brings  error.    Reversed. 

In  the  city  court  of  Tifton,  Dixon  was 
convicted  of  a  misdemeanor.  He  applied  for 
a  writ  of  certiorari,  making  the  affidavit  that 
It  was  not  filed  for  the  purposes  of  delay 
only,  and  that  he  is  advised  and  believes  that 
he  has  good  cause  for  "certiorarylng"  the 
proceedings  to  the  superior  court;  that  he 
has  not  had  a  fair  trial;  that  he  has  been 
wrongfully  and  Illegally  convicted;  that  ow- 
ing to  his  poverty  he  is  unable  to  pay  the 
cost,  but  gives  security  and  bond  as  required 
by  law. 

Murrow  &  Pate  and,  J.  J.  Murray,  for 
plaintiff  in  error.  W.  B.  Thomas,  Sol.  6en., 
for  the  State. 

LAMAR,  J.  The  certiorari  was  dismissed 
by  the  Judge  of  the  superior  court,  upon  the 
sole  ground  that  no  proper  bond  had  been 
given  by  the  plaintiff  in  certiorari.  This 
was  error.  In  Daughtry  ▼.  State,  115  Ga. 
819,  42  S.  B.  248  (a  certiorari  from  the  city 
court  of  Waynesboro),  and  In  Colvard  v. 
State,  118  Ga.  13,  43  S.  B.  865  (a  certiorari 
from  the  city  court  of  Forsyth),  it  appeared 
that  the  acts  creating  those  courts  did  not 
provide  a  method  by  which  a  defendant 
could  obtain  the  benefit  of  the  writ  of  cer- 
tiorari. But  it  was  held  that  the  right  to  the 
remedy  existed,  and  the  clear  deduction  from 
these  cases  Is  that,  if  no  other  method  is 
declared,  the  right  should  be  made  effective 
by  the  general  method  prescribed  in  the  Civil 
Code  of  1895,  §  4637.  The  act  creating  the 
city  court  of  Tifton  (Acts  1902,  p.  174)  pro- 
vides that  certiorari  from  that  court  is  "to 
be  Issued,  heard  and  determined  like  certl- 
oraris  from  Justice  and  other  Inferior  courts 
as  now,  or  as  may  be  hereafter  prescribed 
by  law,"  thereby  incorporating  the  provisions 
of  this  section  of  the  Code.  It  added  no  new 
power  to  the  superior  court  of  Berrien  coun- 
ty, but  the  special  act  was  merely  declara- 
tory of  an  existing  power  to  issue  the  writ. 
This  being  true,  the  language  used  in  the 
Colvard  Case  (page  16,  118  Ga.,  page  856,  43 
S.  E.)  Is  applicable.  It  was  there  held  that, 
as  the  law  now  stands,  "one  found  guilty  of 
the  commission  of  a  criminal  offense  cannot, 
if  convicted  in  a  court,  such  as  the  city  court 
of  Forsyth,  be  legally  called  on  to  pay  tho 
costs  or  furnish  a  bond  of  any  kind,  if  he 
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elects  to  carry  hlB  case  by  certiorari  to  the 
superior  court" 

But  it  was  contended  by  the  Solicitor  Gen- 
eral that  these  proyislons  as  to  certiorari  in 
the  act  creatinir  the  city  court  of  Tifton 
made  applicable  section  766  of  the  Penal 
Code  of  1895,  relating  to  sudi  proceedings  in 
county  courts  in  criminal  cases.  But  this 
section  Is  special,  and  relates  only  to  county 
courts.  If  the  contention  be  correct,  that  sec- 
tion would  hare  been  equally  applicable  in 
the  Daughtry  and  Golrard  Gases,  in  the  lat- 
ter of  which  it  was  ruled  that  no  bond  was 
required,  though  Pen.  Gode  1895,  |  766,  does 
require  a  bond  in  such  applications  from  the 
county  court  The  city  court  of  Tifton 
stands  on  the  same  footing  in  this  respect  as 
the  city  court  of  Forsyth.  Besides,  if  the 
general  method  in  the  Givll  Gode  of  1895,  I 
4637,  is  not  to  be  followed,  which  of  the  spe> 
clal  methods  is  to  be  adopted?  Shall  it  be 
that  in  the  Penal  Gode  of  1895,  f  765,  relat- 
ing to  county  courts,  or  that  in  the  act  of 
1902  (page  106),  relating  to  certiorari  from 
a  municipal  court?  All  three  cannot  apply. 
The  language  of  the  statute  here  clearly  in- 
dicates a  legislative  Intent  that  the  general 
provisions  of  the  Civil  Gode  of  1895,  §  4637, 
relating  to  such  proceedings  from  inferior 
Judicatories,  should  apply.  No  bond  is  re- 
quired thereunder  in  criminal  cases  as  a  con- 
dition precedent  to  the  issuance  of  the  writ 
This  makes  it  unnecessary  to  determine 
whether  the  bond  actually  given  was  such 
as  demanded  by  section  766  of  the  Penal 
Gode  of  1896.  The  writ  of  certiorari  may 
stay  the  sentence.  Giv.  Gode  1895,  §  4645; 
Taylor  t.  Gay,  20  Ga.  77  (1).  But  of  itself 
it  does  not  discharge  the  prisoner  from  con- 
finement That  privilege  must  be  secured  as 
in  all  other  bailable  cases. 

Judgment  reversed.  Air  the  Justices  con- 
cur. 

(121  Oa.  807) 

NATIONAL  BLDO.  ASS'N  T.  QUINN. 
(Supreme  Court  of  Georgia.    Nov.  1%  1904.) 

BUILDING  AND  LOAN  ABSOCIATIOII— BZISTINOS 
^  EVIDENCE  —  USX7BT  BOND  —  ACTION  TOB 
BBEACH— APPEAL— BBVIEW. 

1.  The  contract  declared  on  was  clearly  usurl- 
008,  unless  made  by  a  building  and  loan  aBsoda- 
tion  as  part  of  a  scheme  aathoriaed  by  its  char- 
ter. 

2.  The  averments  of  the  petition  and  plea 
put  in  issue  the  validity  of  the  contract,  and 
the  bona  fide  character  of  the  plaintiff  as  a 
building  and  loan  association.  This  burden 
was  not  carried  by  introducing  a  certificate  of 
incorporation  in  a  foreign  state,  unaccompanied 
by  the  general  statute  designating  its  powers. 

8.  This  being  so,  the  plaintiff  failed  to  show 
that  it  was  in  fact  a  building  and  loan  associa- 
tion, and  that  the  scheme  was  one  authorised 
by  its  charter. 

4.  The  absence  of  the  charter  makes  it  Impos- 
sible to  determine  whether  the  scheme  was  au- 
thorized by  the  statute  of  incorporation,  or 
whether  the  exaction  of  pairment  until  stock 
was  worth  $4,600  was  a  device  to  secure  usury 
on  a  loan  of  $1,800;  the  corporation  at  the 
t^toe  of  the  loan  appearing  to  have  been  in  a 


failini;  condition,  and  there  being  no  proof  that 
this  nict  was  brought  to  the  attention  of  the 
borrower. 

5.  If  the  requirement  to  mature  $4,500  stock 
in  order  to  secure  a  loan  of  $1,800  was  usurious 
in  Its  Inception,  the  usury  could  not  be  purged 
therefrom  oy  tne  passage  of  a  subsequent  oy- 
law  reducing  the  payment  trom  $100  to  $60  on 
a  share. 

6.  The  suit  was  not  npon  an  unconditional 
contract  in  writing,  and  the  burden  was  upon 
the  plaintiff  of  establishing  the  amount  of  its 
damage  for  the  breach  of  its  bond.  Dart  v. 
AssO;.  27  S.  B.  171,  99  Oa.  794. 

7.  Treatina  the  evidence  excluded  as  admitted, 
and  that  admitted  over  the  plaintiff's  objec- 
tion as  ezduded,  the  Judgment  is  not  shown  to 
have  been  erroneous. 

8.  The  terms  of  the  law  under  which  the 
plaintiff  was  chartered  not  being  in  the  record, 
and  it  having  failed  to  show  the  amount  of 
damages  arising  from  the  breach  of  the  bond,  a 
Judgment  based  on  the  admissions  of  the  de- 
fendant's plea  was  not  error  of  which  the  plain- 
tiff can  complain. 

(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Washington;  W. 
H.  Toombq,  Jndge. 

Action  hy  the  National  Bnildlnfir  Associa- 
tion against  B.  L.  Qninn.  Judgment  for  de> 
fendant,  and  plaintiff  brings  error.  Afllrm- 
ed. 

W.  A.  Slaton,  for  plaintiff  in  error.  F.  H. 
CoUey  and  S.  H.  Hardeman,  for  defendant 
in  error. 

LAMAR,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


on  Ga.  809) 

MARIETTA  CHAIR  CO.  V.  HBNDBRSON. 
(Supreme  Court  of  Georgia.    Dec.  10,  1904.) 

ICUNICIPAL  OOBPOBATIONS  —  VAOATXON  OF 
BTBKETfr— BIGHTS  OF  ABUTTINO  ULNDOWNXB8 
—DAMAGKS—DBOBEB— VACATING. 

1.  In  the  absence  of  constitutional  restric- 
tions, the  lawmaking  ];K>wer  of  a  state  may  va- 
cate a  street  in  a  municipality. 

2.  The  power  to  vacate  may  be  delegated  to 
the  municipal  corporation. 

8.  When  a  street  Is  vacated,  the  interest  of 
the  public  therein  ceases,  and  the  owners  of  the 
fee,  who  are  presumptively  the  abutting  land- 
owners, become  entitied  to  use  the  property 
without  regard  to  the  former  servitude  imposed 
upon  it 

4.  If  the  closing  of  a  street  results  in  damag- 
ing private  property  within  the  meaning  of  the 
Constitution  of  this  state,  the  owner  of  the 
property  thus  damaged,  by  allowing  the  street 
to  be  closed  without  instituting  proceedings  to 
prevent  it,  waives  his  right  to  demand  compen- 
sation as  a  condition  precedent  to  the  closina  of 
the  street,  and  is  remitted  to  his  action  at  law 
for  damages. 

5.  An  act  of  the  General  Assembly  authoris- 
ing the  closing  of  a  street  need  not  provide  for 
the  payment  of  compensation  to  those  whose 

groperty  is  thereby  taken  or  damaged,  there 
eing  a  general  law  of  the  state  providing  a 
method  for  ascertaining  the  compensation  to  be 
paid  in  all  such  cases. 

6.  Where  a  decree  based  on  a  consent  verdict 
is  entered,  requiring  the  removal  of  an  ob- 
struction in  a  public  street,  and  subsequentiy  a 
state  of  facts  arises  which  renders  the  mainte 
nance  of  the  obstruction  lawful  and  proper,  a 
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Setition  praying  for  tlie  granting  of  an  order 
eclaring  that  the  decree  is  no  longer  binding 
should  be  granted. 

7.  While  a  judgment  refusing  in  general  terms 
to  grant  specified  relief  will  be  affirmed  if  the 
record  shows  that  any  valid  objection  was  rais- 
ed to  the  petition,  none  of  the  objections  set  up 
in  the  demurrers  or  answer  in  the  present  csM 
were  well  taken. 

.  (Syllabus  by  the  Court) 

Error  from  Superior  Court,  Cobb  Ooiinty; 
Geo.  F.  Gober,  Judge. 

Action  by  0.  B.  Hendergon  against  the 
Marietta  Chair  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Be- 
yersed. 

Henderson  brought  an  action  against  the 
Marietta  Chair  Company  to  enjoin  it  from  ob- 
structing a  portion  of  Hansell  street,  some- 
times called  McClellan  street,  in  the  city  of 
Marietta.  The  defendant  claimed  authority 
to  obstruct  the  street  under  a  resolution  of 
the  mayor  and  council,  adopted  on  Septem- 
ber 1,  1902,  which  relinquished  all  right  In 
the  street  to  the  plaintiff  and  defendant,  re- 
spectiyely,  as  the  abutting  landowners.  At 
that  time  there  was  no  express  legislatlye 
authority  for  the  closing  of  this  street.  A 
consent  yerdict  was  rendered,  in  which  the 
defendant  was  perpetually  enjoined  in  ac- 
cordance with  the  prayers  of  the  petition, 
and  upon  this  verdict  a  decree  was  entered, 
and  no  exception  was  ever  taken  to  the  de- 
cree. Subsequently  Henderson  presented  a 
petition,  alleging  that  the  defendant  had  fail- 
ed to  comply  with  the  decree,  and  had  yio- 
lated  It  by  continuing  to  obstruct  the  street 
The  defendant  answered,  and  upon  the  hear- 
ing the  court  passed  an  order  requiring  the 
defendant  to  remove  the  obstruction,  as  re- 
quired by  the  decree,  within  20  days,  or,  in 
default,  show  cause  why  he  should  not  be  at- 
tached for  contempt  To  this  order  the  de- 
fendant excepted,  and  the  Judgment  was 
affirmed  by  the  Supreme  Court.  119  Ga.  66, 
45  S.  E.  725.  After  this  Judgment  was  af- 
firmed, and  before  the  expiration  of  20  days 
from  the  time  the  Judgment  of  the  Supreme 
Court  was  made  the  Judgment  of  the  trial 
court,  the  Marietta  Chair  Company  present- 
ed a  petition,  in  which  it  was  alleged  that 
since  the  decree  had  been  rendered  a  new 
state  of  facts  had  arisen;  that  the  Oeneral 
Assembly,  on  August  10,  1003  (Acts  1903,  p. 
705),  had  passed  an  act  ratifying  the  action 
of  the  mayor  and  council  In  authorizing  that 
portion  of  Hansell  street  which  was  in  con- 
troversy to  be  closed,  and  specifically  au- 
thorizing them  to  convey  that  portion  of  the 
street  to  the  adjacent  landowners.  The  aict 
conferred  power  to  exercise  the  authority 
granted  by  a  majority  vote  of  the  mayor  and 
council  either  at  a  called  or  regular  meeting, 
and  with  or  without  advertising  their  inten- 
tion to  close,  the  street.  It  was  alleged  that 
pursuant  to  this  authority  the  mayor  and 
counsel  had  passed  a  resolution  closing  the 
street,  and  that  the  mayor,  under  authority 
of  the  resolution,  had  conveyed  the  interest 


I  of  the  city  in  the  street  to  the  a^acent  land- 
owners, the  north  half  being  conveyed  to  the 
defendant  as  one  of  the  adjoining  owners. 
The  petition  prayed  for  the  passage  of  an  or- 
der relieving  the  petitioner  from  complying 
with  the  decree,  and  also  for  general  relief. 
The  defendant  appeared,  and  filed  demurrers, 
both  general  and  special,  and  also  answered. 
The  special  demurrer  alleged  that  the  peti- 
tion was  defective,  because  there  was  no- 
where set  out  therein  the  petition,  orders, 
and  decree  in  the  original  case,  which  were 
referred  to  in  the  petition  in  the  present 
proceeding.  The  general  demurrer  alleged 
that  the  petition  set  forth  no  cause  of  action,, 
and  no  right  to  the  relief  prayed  for,  and  con- 
stituted no  defense  to  the  order  requiring 
the  removal  of  the  obstructions;  and  also  at- 
tacked the  act  authorising  the  closing  of  the 
street  as  unconstitutional  and  void.  The 
grounds  of  this  attack,  as  set  forth  in  the  de- 
murrer, were  that  the  act  sought  to  take 
private  property  of  the  respondent  and  give 
It  to  the  movant,  a  private  corporation,  for 
its  own  private  use,  without  compensation, 
and  violated  those  proyisions  of  the  Consti- 
tution of  this  state  which  declare  that  "pro- 
tection to  person  and  property  is  the  para- 
mount duty  of  government  and  shall  be  im- 
partial and  complete*';  that  ''no  person  shall 
be  deprived  of  life,  liberty,  or  property  except 
by  due  process  of  law";  that  "private  prop- 
erty shall  not  be  taken  or  damaged  for  public 
purposes  without  Just  and  adequate  compen- 
sation being  first  paid**;  that  "no  law  impair- 
ing the  obligation  of  contracts,  or  making 
irrevocable  grants  of  special  privileges  or  im- 
mimities,  shall  be  passed";  that  "the  Gen- 
eral Assembly  shall  not  by  vote,  resolution 
or. order  grant  any  donation  or  gratuity  in 
favor  of  any  person,  corporation  or  associa- 
tion*'; that  "all  rights,  privileges  and  immu- 
nities which  may  have  vested  in  or  accrued 
to  any  person  •  •  •  under  any  Judgment, 
decree  or  order,  or  other  proceedings  of  any 
court  of  competent  Jurisdiction  in  this  state 
heretofore  rendered  shall  be  held  Inviolate 
by  all  courts  before  which  they  may  be 
brought  in  question,  unless  attacked  for 
fraud."  The  demurrer  also  set  up  that  the 
act  was  in  violation  of  those  provisions  of 
the  Constitution  of  the  United  States  which 
declare  that  "no  state  shall  pass  any  law  im- 
pairing the  obligation  of  contracts,"  "no  per- 
son shall  be  deprived  of  life,  liberty  or  prop- 
erty without  due  process  of  law,"  nor  "shall 
private  property  be  taken  for  public  use  with- 
out Just  compensation";  that  "no  state  shall 
make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of 
the  United  States,*'  nor  "shall  any  state  de- 
prive any  person  of  life,  liberty  or  property 
without  due  process  of  law,  nor  deny  to  any 
person  within  its  Jurisdiction  the  equal  pro- 
tection of  the  laws."  The  demurrer  closes 
with  a  general  averment  that  the  act  vio- 
lates both  the  Constitutions  of  the  United 
States  and  of  the  state  by  providing  that  the 
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priyate  property  of  the  respondent  may  be 
taken  for  a  private  nse  of  the  movant  The 
answer  alleged  that  the  respondent  had  nev- 
er had  any  opportunity  to  "attack"  the  leg- 
islative act,  no  notice  of  such  act  having  been 
published  as  required  by  law;  that  one  of 
the  counsel  for  movant  was  also  a  member  of 
the  General  Assembly  which  passed  the  act, 
and  that  the  case  was  pending  in  the  Su- 
preme Ck)urt  at  the  time  the  act  was  passed; 
that  the  defendant  had  vested  rights  under 
the  decree,  which  had  never  been  attacked 
for  fraud  or  set  aside,  and  it  was  beyond 
the  power  of  the  General. Assembly  to  in- 
terfere with  such  rights — one  of  them  being 
the  right  of  access  from  the  street  to  his 
property;  that  the  decree,  being  rendered  by 
consent,  was,  in  effect,  a  contract  between 
the  parties.  The  answer  attacked  the  act  as 
unconstitutional  upon  the  same  grounds  as 
were  set  forth  in  the  demurrer.  Attached  to 
the  answer  as  exhibits  were  those  portions 
of  the  record  in  the  original  case  which  the 
special  demurrer  alleged  were  not  set  forth 
in  the  petition.  The  motion  came  on  for  a 
hearing,  and  the  court,  after  holding  that  the 
petition  in  the  original  case  was  a  part  of 
the  record  in  this  case,  heard  evidence  con- 
sisting of  a  certified  copy  of  the  resolution  of 
the  mayor  and  council,  passed  subsequently 
to  the  act  of  the  General  Assembly,  author- 
izing the  closing  of  Hansel]  street,  and  pro- 
viding for  a  conveyance  of  the  city's  interest 
therein  to  the  adjoining  landowners;  it  ap- 
pearing from  the  resolution  that  the  author- 
ity conferred  by  the  act  had  been  exercised, 
in  the  terms  of  the  act,  by  resolution  adopted 
by  unanimous  vote  of  the  mayor  and  council. 
There  was  testimony  of  the  president  of  the 
Marietta  Chair  Company,  and  also  of  the 
mayor  of  the  city,  from  which  it  appeared 
that  there  was  no  collusion  between  the 
Marietta  Chair  Company  and  the  city  author- 
ities in  reference  to  the  matter.  It  also  ap- 
peared that  the  mayor  was  the  guardian  of 
a  minor  ward,  who  owns  stock  in  the  Mari- 
etta Chair  Company,  but  that  he  held  no 
stock  in  his  own  right  Henderson  objected 
to  the  closing  of  the  street,  and  nothing 
was  paid  by  the  Marietta  Chair  Company  for 
the  relinquishment  executed  by  the  city.  The 
pleadings  in  the  original  suit  and  in  the  ap- 
plication to  enforce  the  decree  were  all  in- 
troduced In  evidence.  The  Judge  reserved  his 
decision,  and  at  a  subsequent  date  passed  an 
order  which  merely  declared  that  **the  ampli- 
cation and  motion  is  hereby  refused."  To 
this  Judgment  the  Marietta  Cliair  Company 
excepted. 

N.  A.  Morris  and  King,  Spalding  &  Little, 
for  plaintiff  in  error.  J.  Z.  Foster,  for  de- 
fendant in  error. 

COBB,  J.  1--4.  In  the  absence  of  consti- 
tutional limitations,  the  lawmaking  power  of 
the  state  is  vested  with  plenary  authority  in 
ref ttence  to  the  public  streets  and  hlghwaya. 


It  may  declare  an  existing  street  vacated 
without  providing  for  the  submission  of  the 
question  to  Judicial  Inquiry.  All  questions 
necessary  to  be  determined  in  order  to  decide 
whether  a  street  shall  be  vacated  or  abandon- 
ed and  the  interest  of  the  public  therein  re- 
leased are  referred  to  the  wisdom  and  discre- 
tion of  the  lawmaking  power.  McGee*s  Ap- 
peal, 114  Pa.  470,  8  Atl.  237;  State  v.  Hugglns. 
47  Ind.  586.  In  the  absence  of  a  constitution- 
al restriction,  the  power  to  vacate  a  street 
may  be  delegated  by  the  lawmaking  body 
to  municipal  and  other  subordinate  public 
corporations.  Polack  v.  Trustees,  48  Cal. 
490;  Brook  v.  Horton,  68  Cal.  554,  10  Pac. 
204.  A  municipal  corporation  has  no  pow- 
er, in  the  absence  of  express  legislative  au- 
thority, to  authorize  the  erection  of  per- 
manent structures  in  a  public  street,  which 
interfere  with  the  free  use  of  such  street 
by  the  public.  Savannah  R.  Co.  v.  Wood- 
ruff, 86  Ga.  96,  13  S.  E.  156,  and  cit;  Al- 
mand  v.  St  Ry.  Co.,  108  Ga.  424,  34  S.  E. 
6,  and  cit;  27  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  113.  It  necessarily  follows  that  the 
power  to  entirely  vacate  a  street  does  not 
rest  in  the  municipal  authorities  in  the  ab- 
sence of  an  express  delegation  of  authority 
by  the  Genera]  Assembly.  When  a  street 
has  been  vacated,  either  directly  by  an  act 
of  the  General  Assembly  or  by  action  of  a 
municipal  corporation  under  the  authority 
of  an  express  delegation  of  power,  the  in- 
terest of  the  public  in  the  street  ceases,  the 
burden  upon  the  land  which  has  been  used 
as  a  street  is  removed,  and  the  owner  of  the 
fee  again  becomes  entitled  to  use  his  prop- 
erty in  such  manner  as  he  may  see  proper, 
without  regard  to  the  former  servitude  to 
which  it  was  subject  If  the  fee  in  the 
street  was  in  the  state  or  in  the  city,  the 
vacating  of  the  street  leaves  the  state  or  the 
municipality,  as  the  case  may  be,  in  the 
possession  of  the  property,  to  use  it  for 
any  purpose  that  it  may  see  proper,  without 
reference  to  its  former  use.  If  the  fee  to 
the  street  is  in  the  adjacent  landowners, 
then  the  street,  relieved  of  any  right  In  favor 
of  the  public,  becomes  again  subject  to  use 
by  the  abutting  owners,  without  reference 
to  the  former  rights  of  the  public.  When- 
ever a  street  is  vacated,  the  presumption  is, 
until  the  contrary  appears,  that  the  fee  is  in 
the  adjacent  landowners,  and  that  the  right 
of  each  extends  to  the  middle  of  the  way. 
Harrison  v.  Augusta  Factory,  73  Ga.  447, 
and  cit. 

It  is  contended  that,  though  the  General 
Assembly  may  have  authority  to  vacate  a 
street  by  direct  enactment,  or  to  authorize 
its  vacation  by  the  municipal  authorities, 
when  in  the  exercise  of  this  power  the  ad- 
jacent landowner  is  damaged  by  the  loss 
of  the  right  to  use  the  land  as  a  street,  such 
owner  must  be  compensated  in  damages  for 
this  loss.  The  Constitution  declares  that 
private  property  shall  not  be  taken  or  dam- 
aged for  public  purposes  without  Just  and 
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adequate  compensation  being  first  paid.  Gly. 
Code  1885,  §  5729.  It  has  been  held  that  the 
vacating  of  a  street  Is  neither  a  taking  nor 
a  damaging  of  private  property  in  such  a 
sense  aa  to  authorize  the  adjacent  land- 
owner or  others  who  have  been  accustomed 
to  use  the  street  to  claim  compensation  for 
the  deprivation  of  this  right;  that  any  loss 
resulting  from  the  exercise  of  the  power 
to  vacate  a  street  Is  damnum  absque  in- 
juria. Paul  V.  Carver,  24  Pa.  207,  64  Am. 
Dec.  649;  Levee  Dlst  No.  9  v.  Farmer 
(Cal.)  35  Pac  569,  23  L.  R.  A.  888;  Coster 
V.  Albany,  43  N.  Y.  399;  Gray  v.  Land  Co., 
26  Iowa,  387.  But  there  is  also  authority 
for  the  proposition  that,  when  the  vacating 
of  the  street  occasions  to  the  adjacent  owner 
or  others  who  had  been  accustomed  to  use 
the  street  such  peculiar  loss  as  is  not  of  the 
same  character  as  that  Inflicted  upon  the 
general  public,  equity  would  interfere  in 
behalf  of  such  owner  to  restrain  the  at- 
tempted abandonment  of  the  street,  and 
that  such  person  would  have  a  right  of  ac- 
tion against  a  municipal  corporation  who 
had  exercised  a  power  to  vacate  delegated  to 
it  by  the  state.  Heller  v.  R.  Co.,  28  Kan. 
625;  Horton  v.  Williams,  99  Mich.  423,  58 
N.  W.  369;  Brady  v.  Skinkle,  40  Iowa,  576. 
It  has  also  been  said  that,  if  the  vacating 
of  the  street  has  the  effect  to  entirely  de- 
stroy or  seriously  impair  the  right  of  in- 
gress and  egress  of  a  person  owning  proper- 
ty approached  from  the  street,  the  loss  thus 
sustained  is  not  one  suffered  In  common 
with  the  genera]  public,  and  that  such  a 
person  would  be  entitled  to  compensation. 
Chicago  V.  Bldg.  Ass*n,  102  111.  379,  40  Am. 
Rep.  598;  Mills,  Em.  Dom.  (2d  Ed.)  |  318; 
Chicago  V.  Burcky,  158  111.  103,  42  N.  B.  179, 
29  L.  R.  A.  568,  49  Am.  St.  Rep.  142.  On 
the  other  hand,  it  has  been  held  that  the 
destruction  of  one  means  of  access  when 
another  is  left  unimpaired  will  not  give  a 
right  of  action  against  a  city  which  had 
proceeded  to  vacate  a. street  In  the  manner 
authorized  by  law.  Smith  v.  Boston,  7  Oush. 
254;  Fearing  v.  Irwin,  55  N.  Y.  486;  Kings 
Co.  Fire  Ins.  Co.  v.  Stevens,  101  N.  Y.  411, 
5  N.  B.  353.  There  are  judges  of  distinguish- 
ed reputation  and  courts  of  high  respecta- 
bility holding  that  the  owners  of  property 
abutting  upon  a  street  have  such  a  property 
in  the  use  of  the  street  as  that  the  same 
cannot  be  destroyed  by  vacating  the  street 
without  compensation  being  made  for  the 
loss  thus  sustained.  Van  Wltsen  v.  Gut- 
man,  79  Md.  405,  29  Atl.  608,  24  L.  R.  A. 
403;  Webster  v.  Lowell,  142  Mass.  826,  8  N. 
B.  54;  Haynes  v.  Thomas,  7  Ind.  38;  Hein- 
rich  V.  St  Louis,  125  Mo.  424,  28  S.  W.  626, 
46  Am.  St  Rep.  490;  Bannon  v.  Rohmeiser, 
90  Ky.  48,  13  S.  W.  444,  29  Am.  St.  Rep. 
355;  Lindsay  v.  Omaha,  30  Neb.  512,  46  N.  W. 
627,  27  Am.  St  Rep.  415;  Blgelow  v.  Bal- 
lerino  (Cal.)  44  Pac.  307;  Cook  v.  Quick,  127 
Ind.  477,  26  N.  E.  1007;  Pearsall  v.  Super- 
visors.  (Mich.)  42  N.  W.  77.    See,  also,  27 


Am.  &  Bng.  Enc.  Law  (2d  Ed.)  115.  In  this 
state  it  has  been  held  that  the  erection  of  a 
permanent  structure  in  a  street,  which  may 
have  the  effect  to  entirely  destroy  or  serious- 
ly impair  an  existing  means  of  access  to  the 
property  of  an  abutting  owner,  is  not  a 
**taking"  of  private  property  within  the 
meaning  of  the  constitution.  Hurt  v.  At- 
lanta, 100  Ga.  274,  28  S.  B.  65.  But  in  the 
same  case  it  was  also  held  that  this  was  a 
damaging  of  the  adjacent  property  in  such 
a  way  as  would  entitle  the  owner  to  compen- 
sation, but  that,  as  the  effect  of  the  struc- 
ture, which  was  a  bridge  constructed  undor 
authority  of  law,  was  such  as  to  increase  the 
market  value  of  the  adjacent  property  to 
such  an  extent  that  the  enhancement  in 
value  equaled  or  exceeded  the  damages  sus- 
tained, no  recovery  was  permitted.  See,  in 
this  connection,  Austin  v.  Terminal  Co.,  108 
Ga.  680,  34  S.  B.  852,  47  L.  R.  A.  755. 

The  act  of  1903,  wliich  confirmed  the  ac- 
tion of  the  mayor  and  council  in  vacating 
Hansel!  street,  in  the  city  of  Marietta,  and 
authorized  the  municipal  authorities  to  com- 
plete the  act  of  vacation  by  relinquishing  to 
the  adjacent  owners  the  interest  of  the  pub- 
lic in  the  street,  was  valid  in  every  re- 
spect: and  the  Marietta  Chair  Company  is, 
and  has  been,  at  least  since  the  date  of  the 
execution  and  delivery  of  the  deed  from  the 
dty,  possessed  of  every  right  of  property 
which  it  or  its  predecessors  in  title  had  in 
that  portion  of  the  street  which  was  orig- 
inally taken  from  their  property,  and  the 
right  of  the  public  therein  for  all  purposes 
has  become  completely  extinguished.  If 
Henderson,  the  abutting  owner  on  the  op- 
posite side  of  the  street  and  now  the  com- 
plete owner  of  the  half  of  the  street  abut- 
ting upon  his  property,  ever  had  any  right 
to  demand  that  compensation  Should  be  first 
paid  him  before  the  rights  of  the  public  in 
the  street  were  surrendered,  for  loss  of  any 
character  sustained  by  him,  he  has  waived 
that  right  by  allowing  the  vacation  and 
abandonment  of  the  street  to  become  com- 
plete without  resorting  to  the  courts  for  ap- 
propriate relief.  If  he  ever  had  the  right  to 
demand  of  the  municipality  compensation 
for  any  loss  sustained  by  him  as  a  condition 
precedent  to  the  closing  of  the  street,  he 
should  have  applied  for  an  Injunction  before 
the  passage  of  the  resolution  carrying  into 
effect  the  legislative  act,  or  at  least  before 
the  deeds  were  executed  which  ttiat  act  pro- 
vided for.  If  he  has  any  right  to  damages 
at  all,  he  is  remitted  now  to  an  action  at 
law  against  the  municipality;  but  on  this 
question  we  now  make  no  authoritative  rul- 
ing, for  the  question  is  not  before  us  in  such 
a  manner  as  either  to  authorize  or  require  a 
ruling  upon  the  subject  If  he  has  such  a 
right  of  action,  nothing  in  the  judgment  now 
rendered  will  preclude  him  from  asserting 
this  right  hereafter. 

It  is  contended,  however,  that  the  orig- 
inal resolution  of  the  mayor  and  council,  the 
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legislatlye  act»  the  resolution  passed  subse- 
quently thereto  by  the  mayor  and  council, 
and  the  deeds  executed  thereunder,  are  all 
merely  component  parts  of  a  fraudulent  and 
collusive  scheme  entered  Into  by  the  Mariet- 
ta Chair  Company  and  the  mmiicipal  au- 
thorities to  destroy  the  rights  of  the  public 
In  the  street,  In  order  that  a  private  use  of 
the  Marietta  Chair  Company  might  be  sub^ 
served.  That  private  property  cannot  be 
taken  for  a  private  use  Is  a  rule  of  prac- 
tically universal  application;  the  taking  of 
private  property  for  a  private  way  being  ap- 
parently the  single  exception.  The  use  of 
public  property  for  private  use  Is  generally, 
if  not  always,  an  abuse  of  power  by  those 
who  are  the  custodians  of  the  rights  of  the 
public.  See  Mayor  of  Macon  ▼.  Harris,  78 
Ga.  428;  Van  Witsen  v.  Gutman,  79  Md.' 
405.  29  Atl.  e08,  24  li.  R.  A.  403.  There  la 
nothing  in  the  record  in  this  case  that  would 
Justify  a  holding  that 'there  was  any  such 
scheme,  even  if  the  courts  have  authority 
to  inquire  into  the  motives  of  the  General 
Assembly  in  passing  an  act  of  the  charao 
ter  here  involved,  or  into  the  question  wheth- 
ed  the  General  Assembly  was  Imposed  upon 
by  those  interested  in  the  passage  of  the  act 
There  is  nothing  on  the  face  of  the  act  or 
the  resolutions  which  suggests  such  a 
scheme,  all  indicating  merely  action  by  the 
public  authorities  adopted  for  the  public 
benefit  The  presumption  is  that  this  was 
the  case,  and,  even  if  this  presumption  could, 
under  any  circumstances,  be  rebutted  by 
proof,  there  is  no  proof  to  overcome  It  in 
the  present  case.  Neither  the  General  As- 
sembly nor  a  subordinate  public  corpora- 
tion acting  under  Its  authority  can  lawfully 
vacate  a  public  street  or  highway  for  the 
benefit  of  a  private  Individual.  The  street 
or  highway  cannot  be  vacated  unless  it  is 
for  the  benefit  of  the  public  that  such  action 
should  be  taken.  The  benefit  may  be  either 
in  relieving  the  public  from  the  charge  of 
maintaining  a  street  or  highway  that  is  no 
longer  useful  or  convenient  to  the  public,  or 
by  laying  out  a  neV  street  or  road  in  its 
place  which  will  be  more  useful  and  con- 
venient to  the  public  in  general.  If  the  pub- 
lic interest  is  not  the  motive  which  prompts 
the  vacation  of  the  street  whether  partial 
or  entire,  the  act  of  vacation  is  an  abuse 
of  power;  and  especially  would  it  be  a 
gross  abuse  of  power  if  it  is  authorized  with- 
out reference  to  the  rights  of  the  public, 
and  merely  that  the  convenience  of  a  private 
Individual  might  be  subserved.  As  the  rea- 
son for  vacating  a  highway  must  therefcn^e 
always  be  that  the  public  interest  is  to  be 
subserved,  it  may  be  that  the  consequences 
of  this  act  which  is  for  the  benefit  of  the 
public,  will  give  a  right  under  the  Constitu- 
tion to  claim  damages.  Upon  no  other  the- 
ory can  such  a  right  be  maintained.  But 
upon  this  question  we  now  express  no  de- 
cided or  authoritative  opinion. 
6.  It  was  also  contended  that  the  act  of 


1903  was  unconstitutional,  for  the  reason 
that  it  did  not  make  any  provision  for  com- 
pensation to  those  whose  property  might 
be  damaged  as  a  result  of  the  act  being  car- 
ried into  effect  In  Parham  v.  Justices,  9 
Ga.  341,  it  was  held  that  private  property 
could  not  be  taken  for  public  purposes 
without  Just  compensation,  and  could  not 
be  so  taken  without  an  act  of  the  Legisla- 
ture authorizing  It  and  that  the  act  itself 
must  make  provision  for  compensation.  At 
the  date  of  this  decision  there  was  no  gen- 
eral law  providing  a  method  of  ascertaining 
the  damages  resulting  from  the  taking  of 
private  property  for  a  public  use.  In  1894 
the  General  Assembly  passed  an  act  (Acts 
1894,  p.  95)  providing  a  method  in  wlilch 
damages  should  be  assessed  in  all  cases 
where  private  property  was  taken  or  dam- 
aged for  public  purposes,  and  therein  declar- 
ed that  all  corporations  or  persons  author- 
ized to  take  or  damage  private  property  for 
public  purposes  should  proceed  as  provided 
in  the  act  Olv.  Code  1895,  §  4657  et  seq. 
The  two  things  required  in  the  decision  re- 
ferred to  are  still  required — that  is,  author- 
ity to  take  or  damage  private  property,  and 
provision  for  ascertaining  the  compensation 
to  be  paid;  but  since  1894  it  is  no  longer 
necessary  that  each  act  conferring  the  au- 
thority shall  itself  provide  the  manner  of  as- 
certaining the  compensation.  When  the  au- 
thority is  conferred,  the  general  law  of  the 
state  above  referred  to  makes  provision  for 
compensation.  Hence  it  follows  that  the 
act  of  1908  is  not  unconstitutional  because  it 
does  not  provide  for  the  payment  of  com- 
pensation. 

6.  But  it  is  claimed  that  even  if  the  leg- 
islative act  and  the  proceedings  of  the  mayor 
and  council  thereunder  are  all  valid,  the 
Marietta  Chair  Company  is  bound  by  the 
Judgment  rendered  prior  to  the  passage  of 
that  act  and  cannot  now  question  the  same, 
and  that  the  decree  having  been  rendered 
upon  a  consent  verdict  it  was,  in  effect  ^ 
contract  between  the  parties  that  the  status 
of  the  property  as  fixed  by  the  decree  should 
never  thereafter  be  changed,  and  that  it  was 
beyond  the  power  of  the  General  Assembly 
to  interfere  with  the  vested  rights  of  Hen- 
derson under  the  decree.  The  fact  that  the 
decree  was  rendered  upon  a  consent  verdict 
does  not  give  it  any  greater  validity  than 
if  it  had  been  rendered  after  a  sharp  and 
protracted  litigation.  Parties  are,  of  course, 
bound  by  Judgments  rendered  by  courts  of 
competent  Jurisdiction  to  which  they  have 
submitted  their  controversies,  and  the  Judg- 
ments bind  them  whether  they  expressly 
agree  to  them  or  not  and  an  express  agree- 
ment that  a  particular  Judgment  should  be 
rendered  gives  to  that  Judgment  no  peculiar 
character*  and  renders  it  no  more  sacred 
than  the  ordinary  Judgment  While  a  Judg- 
ment is  a  contract  of  record,  the  agreement 
which  the  law  implies  from  such  a  contract 
is  simply  that  the  parties  will  stand  to  and 
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abide  wbat  has  been  decreed  in  the  case 
upon  the  law  and  the  facts  then  inyolved, 
or  which  could  have  been  properly  inyolyed. 
But  a  Judgment  does  not  bind  the  parties 
as  to  any  matter  which  was  not  directly  or 
indirectly  inyolved  in  the  suit,  and  which* 
from  the  nature  of  the  case,  could  not  hare 
been  passed  upon  or  adjudicated  by  the 
court  at  the  time  the  judgment  was  rendered. 
At  the  time  this  judgment  was  rendered  the 
municipal  authorities  of  Marietta  had  no 
power  to  vacate  Hansen  street,  or  any  part 
thereof.  The  judgment  that  the  obstruction 
be  removed  therefrom  was  therefore  the  on- 
ly legal  and  proper  judgment  that  could  have 
been  rendered  in  the  case.  The  power  to 
vacate  has  been  conferred  since  the  judg- 
ment, and  the  act  of  vacation  has  been  com- 
pleted. While  the  placing  of  obstructions 
In  the  street  was  originally  wrongful,  the 
new  state  of  facts  which  has  arisen  since 
the  judgment  has  rendered  their  mainte- 
nance in  the  street  lawful  and  proper;  and 
we  see  no  reason  why  the  party  placing 
these  obstructions  may  not  now  stand  upon 
the  rights  acquired  under  the  legislative  act 
and  the  resolution  of  the  mayor  and  council, 
notwithstanding  the  prior  Judgment  A  new 
right  has  been  acquired,  which  was  not  and 
could  not  have  been  involved  in  the  contro- 
versy resulting  in  the  judgment  See  Pyron 
V.  State,  8  Ga.  230;  Wray  v.  Harrison,  116 
Ga.  100,  42  S.  B.  351;  Ingraham  v.  Water 
Gompany  (Me.)  19  AtL  861. 

7.  It  was  suggested  in  the  argument  that, 
even  if  the  Marietta  Chair  Company  was 
entitled  to  the  relief  sought,  it  should  have 
filed  an  original  proceeding  in  the  nature 
of  a  bill  to  reform  the  decree,  or  at  least 
should  have  waited  until  there  was  some 
proceeding  instituted  to  enforce  the  decree, 
and  then  set  up  the  matters  now  relied  on 
in  answer  to  an  attachment  for  contempt 
None  of  the  demurrers  raise  any  question  as 
to  the  procedure  followed.  The  special  de- 
murrer simply  alleged  that  certain  para- 
graphs of  the  petition  were  defective  be- 
cause they  did  not  set  forth  documents  re- 
ferred to  therein,  and  the  general  demurrer 
set  up  merely  that  the  plaintiff  was  not  en- 
titled to  the  relief  sought  for  the  various 
reasons  set  forth  In  the  demurrer.  It  is  said 
that  as  the  order  of  the  judge  refusing  to 
grant  the  relief  prayed  for  was  general  in 
Its  nature,  it  not  appearing  therefrom  upon 
what  ground  the  court  based  its  Judgment 
if  any  ground  taken  in  either  demurrer  was 
a  sufficient  reason  for  refusing  the  relief, 
the  judgment  should  be  affirmed.  This  is 
unquestionably  the  correct  rule;  but  we 
find  no  sufficient  reason  set  forth  in  either 
of  the  demurrers  for  refusing  that  prayer 
of  the  petition  which  asked  that  an  order  be 
entered  declaring  that  on  account  of  the 
new  condition  of  affairs  the  decree,  though 
proper  at  the  time  it  was  rendered,  should 
no  longer  be  enforced;  and  we  will  not  now 
pass  upon  the  question  whether  the  proper 


procedure  was  followed.  Speaking  for  my- 
self, I  think  the  procedure  followed  was 
not  only  proper,  but  that  the  practice  is  to 
be  commended.  The  company  was  appar- 
ently in  contempt  The  decree  required  the 
removal  of  the  obstructions.  The  company 
continued  to  maintain  them.  Instead  of 
waiting  for  an  attachment  for*  contempt  to 
be  issued,  it  comes  forward  in  a  respectful 
application,  and  shows  to  the  court  a  state 
of  facts  which  would  relieve  it  from  the 
apparent  contempt.  The  decree  was  no 
longer  operative  upon  it,  and  it  was  entitled 
to  have  entered  upon  the  records  of  the 
court  an  order  to  this  effect  Why  should  it 
"stand  in  jeopardy  every  hour"?  A  court 
of  equity  is  always  open  for  the  purpose  of 
proceeding  upon  mere  motion  to  the  en- 
forcement of  its  orders  by  attachments  for 
contempt,  and  I  See  no  reason  why  It  should 
not  be  open  for  one  who  is  apparently  in 
contempt,  and  who  comes  before  it  to  show 
his  willingness  to  abide  its  orders,  but  that 
at  the  same  time,  under  the  existing  condi- 
tion of  affairs,  his  conduct,  which  at  one 
time  might  have  been  a  contempt  of  the 
court,  was  no  longer  such. 

Judgment  reversed.    All  the  Justices  con- 
cnrrini^ 
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MABSHAIiL  V.  SAMB. 

(Supreme  Court  of  Gleorgla.     Dec  9,  1904.) 

IIfDIGmf]Eirr--QT7ASHINO— INOOB82MENT~ 

VABIANCE. 

1.  An  Indictment  was  Indorsed  "True  bill, 
and  signed  by  B.  as  foreman  of  the  grand  jury. 
In  the  body  of  the  indictment  the  names  of 
the  grand  jurors  were  stated,  B.'8  name  being 
among  the  number,  but  the  word  ^'foreman**  was 
written  opposite  the  name  of  another  juror. 
Held,  that  the  difference  In  the  designation  of 
foreman  in  the  indorsement  and  the  body  of  the 
Indictment  constituted  no  reason  for  quashing 
the  indictment 

(Syllabus  by  the  (3ourt) 

Brror  from  Superior  Oourt,  Houston  Coun- 
ty;  W.  H.  Felton,  Jr.,  Judge. 

Isaac  Taylor  and  Samuel  Marshall  were 
convicted  of  crime,  and  bring  error.  Af- 
firmed. 

The  indorsement  ''True  bill*'  on  each  of 
the  indictments  in  these  cases  is  signed  by 
O.  C.  Bateman,  foreman.  In  the  body  of 
the  indictments  appear  the  names  of  23  mem- 
bers of  the  grand  jury,  including  that  of  O.  0. 
Bateman,  but  the  word  'foreman"  is  writ- 
ten to  the  right  of  the  name  of  R.  G.  Blew- 
ster.  The  accused  demurred  to  the  indict- 
ments on  the  ground  that  R.  G.  Blewster 
appears  in  the  indictments  as  foreman,  in- 
stead of  the  duly  elected  foreman,  O.  O. 
Bateman,  who  appears  as  such  on  th»  back 
of  the  indictments,  and  who  Is  shown  to  be 
such  by  the  minutes  of  the  court  The 
court  overruled  the  demurrers,  and  each  of 
the  accused  excepted. 
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John  R.  C5ooper,  J.  T.  Jeter,  and  W.  CI 
Lane,  for  plaintiffs  in  error.  John  O.  Hart, 
Atty.  Gen.,  and  Wm.  Brunson,  Sol.  Gen.,  for 
the  State. 

OOBB,  J.  It  has  been  held  that  the  names 
of  the  grand  ^Jurors  need  not  be  stated  in  the 
indictment;  *that  it  is  sufficient  If  the  in- 
dorsement **True  bill"  is  signed  by  the  fore- 
man; that  it  is  immaterial  on  which  part 
of  the.  indictment  the  foreman's  signature 
appears;  that  it  Is  sufficient  if  the  foreman 
merely  signs  his  name,  with  no  mention  of 
his  official  character,  because  the  latter  ap- 
pears of  record.  See  Hughes  on  Grim.  L.  & 
Proc.  S  2686;  10  Enc.  Pi.  &  Pr.  429;  1  Bish. 
Or.  Proc.  (2d  Ed.)  §  698;  People  v.  Bennett, 
37  N.  Y.  117,  93  Am.  Dec.  551;  State  v.  Bow- 
man, 103  Ind.  69,  2  N.  E.  289;  State  v.  Mur- 
phy, 9  Port  (Ala.)  487;  State  v.  Cook,  Riley 
(S.  0.)  234.  And  it  has  also  been  held  that 
where  the  indorsement  ''True  bill"  is  signed 
by  a  person  as  foreman,  and  the  record 
shows  that  another  person  was  appointed  as 
foreman  of  the  grand  Jury,  the  presumption 
would  be  that  the  person  so  appointed  had 
been  discharged,  and  the  one  signing  the  in- 
dorsement appointed  in  his  stead.  Mohler 
y.  People,  24  111.  27.  In  McGuffle  v.  State,  17 
Ga.  497  (8),  510,  it  was  held  that  the  failure 
of  the  foreman  to  sign  the  Indorsement  of 
'*True  biir'  on  the  indictment  would  not  be 
a  sufficient  reason  for  arresting  the  judg- 
ment, and  it  was  said  that  such  failure  would 
not  even  make  the  Indictment  defective.  In 
White  y.  State,  93  Ga.  47,  51, 19  S.  E.  49^  the 
indorsement  was  signed  by  Quarles,  ''fore- 
man," and  in  the  list  of  grand  jurors  appear- 
ing in  the  indictment  Quarles  was  designated 
as  "foreman  pro  tem."  There  was  held  to  be 
no  merit  in  an  objection  based  upon  these 
facts. 

Under  the  statutory  form  for  Indictments 
In  this  state  It  would  seem  to  be  mandatory 
that  the  names  of  the  grand  jurors  should 
be  inserted  in  the  Indictment  Pen.  Code 
1896,  §  929.  See  Williams  y.  State,  107  Ga. 
724,  83  S.  B.  648.  But  there  Is  no  statutory 
requirement  that  one  of  the  grand  Jurors 
should  be  designated  as  foreman  in  the  in- 
dictment In  the  present  case  there  Is  no 
transcript  from  the  minutes  of  the  court  in 
the  record  showing  who  was  the  duly  ap- 
pointed foreman.  The  Indorsement  on  the 
back  would  seem  to  be  the  proper  place  to 
look  to  to  determine  this  question.  If  this 
is  true,  then  Bateman  was  the  foreman,  and 
the  word  "foreman"  appearing  after  the 
name  of  Blewster  in  the  body  of  the  Indict- 
ment may  be  treated  as  surplusage.  Or  it 
may  be,  as  was  held  in  the  Illinois  case,  that 
the  court  will  presume  that  Blewster  was 
foreman  when  the  indictment  was  drawn, 
that  he  was  discharged,  and  that  Bateman 
had  been  appointed  foreman  when  the  in- 
dorsement "True  bill"  was  signed.  At  any 
rate,  the  presumption  will  be  indulged^  until 


the  contrary  Is  made  properly  to  appear,  that 
Bateman  had  authority  to  sign  the  indorse 
ment    So  that,  whichever  view  be  taken, 
there  is  no  merit  in  the  objection. 

This  view  of  the  matter  renders  it  unnec- 
essary to  determine  whether  the  objection 
to  the  indictment  was  properly  raised  by  de- 
murrer, or  whether  it  should  have  been  rais- 
ed by  a  plea  in  abatement 

Judgment  affirmed.  All  the  Justices  con- 
curring. 
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HILBURN  V.  STATE. 
(Supreme  Court  of  Georgia.    Dec.  0,  1904.)   * 

OBIMINAL  LAW— CONTINUANCE— EVIDENCE— 
WASSANIVHSTATCMENTS  OV  ACCUSED- 
HOMICIDE. 

1.  The  trial  court  did  not  err  in  refusing  to 
grant  a  continuance  on  account  of  the  absence 
of  a  witness  for  the  accused.  It  appearing  that, 
upon  the  announcement  of  his  counsel  that  ha 
would  be  ready  if  the  presence  of  another  wit- 
ness was  secured,  the  court  had  previously  pass- 
ed the  case^  and  the  attendance  of  this  witness 
had  been  procured,  and  that  the  motion  for  a 
continuance  was  made  when  the  case  was  there- 
after again  called  for  trial.  Especially  is  this 
true  in  view  of  the  counter  showing  made  by 
the  state,  disclosing  that  the  atoent  witness  had 
said  he  knew  nothing  concerning  the  homicide 
with  which  the  accused  was  charged;  that  the 
witness  was  a  fugitive  from  justice^,  had  eluded 
arrest  for  six  months,  and  there  was  no  proba- 
bility of  securing  his  attendance  at  the  next 
term  of  the  court 

2.  A  criminal  warrant,  signed  by  a  judicial 
officer  having  legal  authority  to  issue  warrants 
of  like  character,  is  not  inadmissible  in  evidence 
merely  because  it  Is  not  accompanied  by  an  affi- 
davit such  as  would  authorize  the  issuance  of 
the  same.  Nothing  to  the  contrary  appearing, 
the  presumption  is  that  the  warrant  was  regu- 
larly and  legally  issued. 

3.  It  was  competent  for  the  state  to  prove  that 
the  accused,  after  his  arrest  told  his  custodian 
that  "when  firing  at  the  deceased  he  fired  under 
his  arm,  and  not  straight  out";  it  appearing 
that  this  statement,  which  was  at  variance  with 
the  testimony  of  one  of  his  witnesses,  was  freely 
and  voluntarily  made.  That  the  accused  was 
a  negro,  and  at  the  time  was  "a  prisoner  in  the 
calaboose,  surrounded  by  a  crowd  of  white  men," 
did  not  render  proof  of  what  he  said  on  that 
occasion  inadmissible;  nor  should  it  have  been 
excluded  for  the  reason  that  the  custodian  of  the 
accused  "after  the  alleged  statement  had  told 
the  negro  he  had  better  tell  the  truth;  that  he 
would  protect  him  and  make  him  comfortable." 

4.  The  conviction  of  the  accused  should  be  al- 
lowed to  stand,  there  being  ample  evidence  to 
warrant  the  jury's  finding  that  he  was  guilty  of 
the  crime  of  murder. 

(Syllabus  by  the  Court) 

SYror  from  Superior  Court  Emanuel 
County;   A.  P.  Daley,  Judge. 

Bud  Hilbum  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

Herrington  &  Lee,  for  plaintiff  in  error. 
John  C.  Hart  Atty.  Gen.,  and  B.  T.  Rawl- 
ings,  Sol.  Gen.,  for  the  State. 

EVANS,  J.    Judgment  affirmed.    All  the 

Justices  concur. 
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WELLS  et  aL  t.  TERRELL,  Goyernor. 
(Supreme  Court  of  Georgia.     Dec  0,  1904.) 

CBDilNAL   UkW  —  ABBAIOITMEinr— PBESENOS   OF 
ACCUBKD— BAH^— rOBFEITUBS— BOND. 

1.  The  waiver  of  arraignment  must  be  the 
equivalent  of  the  thing  waived,  and  be  made  un- 
der such  circumstances  as  will  serve  the  pur- 
pose of  the  law. in  requiring  the  formality. 

2.  As  one  of  the  purposes  of  arraignment  la 
to  identify  the  person  on  trial  and  raise  an  is- 
sue by  plea,  it  is  legally  impossible  to  arraign 
the  defendant,  accept  his  waiver,  or  receive  a 
plea  in  his  absence. 

3.  It  is  universally  held  that  a  defendant  in 
a  felony  case  cannot  be  arrai^^ed  or  pleaded  in 
his  absence.  There  is  nothmg  in  the  Penal 
Code  to  suggest  that  there  is  any  difference  in 
this  re8i>ect  as  to  trials  for  misdemeanors, 
where  the  punishment  may  be  by  fine  or  im- 
prisonment. 

4.  Where,  therefore,  one  indicted  for  simple 
larceny  was  absent  when  the  case  was  called, 
and  his  counsel  offered  to  enter  for  him  a  plea 
of  guiltv,  this  afforded  no  defense  in  a  proceed- 
ing to  forfeit  bail. 

5.  If  the  greater  offense  named  in  the  bond 
includes  the  smaller  offense  named  in  the  indict- 
ment, or  if  the  smaller  offense  named  in  the 
bond  forms  an  element  of  the  greater  offense 
named  in  the  indictment,  or  if  the  two  offenses 
contain  a  common  element,  the  security  will  in 
either  case  be  required  to  produce  the  body  of 
his  principal  to  answer  to  the  indictment 

6.  The  prisoner  gave  bond  to  answer  for  the 
offense  of  larceny  from  the  person.     This  re- 

?iuired  the  bail  to  produce  the  body  of  the  de- 
endant  to  answer  the  indictment  for  simple 
larceny. 

(Syllabus  by  the  Court.) 

Elrror  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Proceedings  by  J.  M.  Terrell,  Governor, 
against  W.  D.  Wells  and  another,  to  forfeit 
a  ball  bond.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

Wells,  as  principal,  and  Morgan,  as  se- 
curity, executed  before  the  sheriff  a  ball 
bond  payable  to  the  Governor  of  the  state. 
It  was  in  the  sum  of  $600,  conditioned  that 
Wells  should  make  his  appearance  before 
the  superior  court  of  Bibb  counjty  *'on  the 
first  Monday  In  November,  1903,  and  from 
day  to  day,  and  from  term  to  term,  to  an- 
swer to  the  offense  of  larceny  from  the  per- 
son, or  such  other  offense  as  may  be  return- 
ed by  the  grand  jury  as  true,  and  shall  not 
depart  thence  without  leave  of  said  court.'' 
At  the  November  term  Wells  was  Indicted 
for  simple  larceny.  The  case  being  called 
In  Its  order,  the  state  announced  ready.  The 
defendant  falling  to  appear,  the  bond  was 
forfeited.  Rule  nlsl  Issued,  requiring  him 
and  his  sureties  to  show  cause  at  the  April 
term,  1904,  why  the  rule  should  not  be  made 
absolute.  Scire  facias  Issued,  and  was  duly 
served  on  the  security.  At  the  April  term, 
1904,  the  case  of  the  State  ▼.  Wells  was 
called,  the  state  announced  ready,  and,  the 
defendant  not  appearing,  and  no  answer  be- 
ing filed  to  the  rule,  the  Solicitor  (jteneral 
moved  that  it  be  made  absolute.  Thereupon 
John  R.  CkK>per,  attorney  for  the  defendant 
Wells,  offered  to  waive  the  presence  of  his 


client,  and,  having  authority  to  do  so,  of- 
fered a  plea  of  guilty,  and  to  allow  the  court 
to  impose  a  sentence  on  the  defendant  The 
defendant,  through  his  counsel,  then  and. 
there  objected  to  taking  Judgment  absolute 
upon  the  bond,  on  the  ground  that  the  de- 
fendant and  his  security  were  bound  to  pro- 
duce Wells  for  the  offense  of  larceny  from 
the  person,  and  not  for  simple  larceny,  and 
that  the  bond  did  not  coyer  the  indictment 
as  returned.  These  objections  were  overrul- 
ed, and  the  court  permitted  Judgment  abso- 
lute; refusing  to  allow  the  defendant, 
through  his  counsel,  to  plead  guilty,  or  to 
pronounce  sentence  \ipon  such  plea,  for  the 
reason  that  he  had  no  Jurisdiction  to  allow 
a  plea  In  the  absence  of  a  defendant.  The 
bill  of  exceptions  recites  that  the  said  Wells 
and  Morgan,  his  security,  except  to  these 
rulings  of  the  court,  and  to  the  Judgment 
making  the  rule  absolute  and  forfeiting  the 
bond,  and  to  the  execution  Issued  thereon. 

John  R.  Cooper,  for  plaintiffs  in  error, 
cites  Statev.  Lockhart,  24  Ga.  420;  State  v. 
Woodley,  25  Ga.  235;  McDaniel  v.  Camp- 
bell, 78  Ga.  188;  Candler  v.  Kirksey,  113  Ga. 
809,  88  S.  B.  825,  84  Am.  St  Rep.  247;  Wil- 
liams V.  Candler,  119  Ga.  179,  45  S.  E.  989; 
Crutchfleld  y.  State,  24  Ga.  335;  Adams  v. 
Governor,  22  Ga.  417;  Hill  v.  State,  118  Ga. 
21,  44  S.  B.  820;  Robson  v.  State,  83  Ga.  16G, 
9  S.  B.  610;  Nolan  y.  State,  53  Ga.  137; 
Franks  y.  State  (Ga.)  48  S.  E.  148;  People 
y.  Gaunt  23  Cal.  158;  Mcintosh  y.  Lee,  57 
Iowa,  357, 10  N.  W.  895;  State  y.  Connebam 
(Iowa)  10  N.  W.  677;  Edmonds  v.  Torrence, 
48  Ala.  41;  People  y.  Hunter,  10  Cal.  502; 
Clark's  Cr.  Proc  pp.  98,  99. 

Wm.  Bennson,  Sol.  Gen.,  and  A.  L.  Miller, 
for  defendant  in  error,  cite  1  Bishop's  Cr. 
Proc.  §§  265,  268,  2645,  275;  U.  a  v.  Mayo, 
1  Curt  433,  434,  Fed.  Cas.  No.  15,754;  Foote 
y.  Gordon,  87  Ga.  277,  13  S.  B.  512;  Gardner 
y.  State,  105  Ga.  662,  SI  S.  B.  577;  Strick- 
land y.  State,  115  Ga.  222,  41  S.  E.  713; 
Blandford  y.  State,  115  Ga.  824,  42  S.  B.  407; 
Lavender  y.  State,  107  Ga.  707,  33  S.  B.  420. 

LAMAR,  J.  (after  stating  the  foregoing 
facts).  The  defendant  was  charged  with  a 
misdemeanor  punishable  by  fine  or  impris- 
onment On  the  call  of  the  case  he  was 
absent  but  his  authorized  counsel  offered  to 
enter  a  plea  of  guilty  for  him.  This  the 
court  refused  to  allow,  holding  that  it  had  no 
Jurisdiction  to  enter  upon  the  trial  or  to  re- 
ceive the  plea  In  the  prisoner's  absence.  The 
rule  in  the  several  states  on  the  subject  Is 
not  uniform.  In  some  it  is  in  express  terms 
provided  by  statute  that  a  trial  for  a  misde- 
meanor may  be  had  in  the  defendant's  ab- 
sence. Without  statute,  some  courts  hold 
that,  while  the  defendant  is  never  entitled  to 
this  privilege  as  matter  of  right  yet  for  sick- 
ness, or  other  good  cause  shown,  the  court 
may,  in  its  discretion,  perndt  one  charged 
with  a  misdemeanor  to  be  tried  therefor  in 


320 


40  SOUTHEASTERN  REPORTER. 


(Oa. 


his  absence.  Others  limit  the  right  to  be  thus 
tried  to  those  cases  in  which  the  punishment 
can  only  be  by  fine,  and  In  a  few  cases  it 
seems  to  have  been  held  that  the  prisoner 
must  be  present  at  the  time  the  trial  on  any 
indictment  begins.  Slocoyitch  y.  State,  46 
Ala.  227 ;  Ex  parte  Tracy,  25  V t  03 ;  U.  S.  r. 
Hayo,  1  Curt  433,  Fed.  Gas.  No.  15,754,  68 
Am.  Dec.  220;  1  Blsh.  Gr.  Proc.  (3d  Ed.)  | 
268;  Clark's  Cr..Proc.  427.  The  English  de- 
cisions are  not  clear  on  the  point  here  In- 
Tolved,  inasmuch  as  it  does  not  appear  what 
punishment  could  have  been  inflicted  in  the 
particular  cases  reported.  Besides,  the  rul- 
ings may  haye  been  aff ^ted  by  the  fact  that 
at  common  law  an  arraignment  does  not 
seem  to  haye  been  required  in  prosecutions 
for  misdemeanor.  Lynch  y.  State  (Tenn.)  41 
S.  W.  848;  Griffin  y.  Com.  (Ky.)  66  S.  W, 
740;  Salfner  y.  State  (Md.)  85  Atl.  885; 
Johnson  y.  People,  22  111.  817.  The  ques- 
tion has  not  been  passed  on  by  this  court. 
In  Barton  y.  State,  67  da.  653,  44  Am.  Rep. 
743,  Robson  y.  State,  83  Qk.  167,  9  S.  E.  610, 
and  Hill  y.  State,  118  6a.  24,  44  S.  E.  820, 
it  was  held  that  the  defendant  could  not,  by 
an  escape  or  voluntary  absence  on  bond,  nul- 
lify a  trial  otherwise  legal,  and  by  his  own 
act  of  nonattendance  prevent  the  rendition 
of  a  verdict.  But  in  each  of  those  cases  the 
defendant  was  present  at  the  time  the  trial 
began.  There  being,  therefore,  no  direct  rul- 
ing on  the  subject  in  this  state,  the  question 
must  be  decided  on  general  principles,  as 
affected  by  the  Penal  Code.  It  is  silent  on 
the  direct  point  here  Involved,  but  its  provi- 
sions as  to  the  formalities  attending  a  trial, 
and  particularly  those  on  the  subject  of  ar- 
raignment (Pen.  Code  1895,  |  046),  are  full  of 
implications  that  the  defendant  must  be  pres- 
ent before  the  court  may  enter  upon  the 
trial,  or  accept  a  plea  of  guilty,  which  makes 
a  trial  unnecessary.  Except  in  proceeding! 
against  corporations  (Pen.  Code  1895,  §  938), 
and  possibly  in  the  trial  of  petty  offenses  in 
some  municipal  courts,  a  defendant  charged 
with  crime  Is  not  served  with  process.  He 
may  be  arrested  on  a  bench  warrant,  which 
in  some  respects  is  equivalent  to  process 
(Brady  y.  Davis,  9  Ga.  73);  but  Jurisdiction 
of  his  person  Is  not  acquired  by  the  arrest 
or  confinement  in  prison,  but  by  his  presence 
at  the  time  issue  is  Joined  on  the  indictment 
To  arraign  a  prisoner  in  his  absence  is  legal- 
ly impossible.  Smith  v.  State,  60  Qa.  432. 
It  is  conceded  that  a  trial  of  a  felony  case 
could  not  proceed  without  the  defendant  hav- 
ing been  arraigned,  or  made  a  valid  waiver 
thereof.  But  there  is  nothing  in  the  Code 
which  suggests  that  there  is  in  this  respect 
any  difference  between  trials  for  felony  and 
trials  for  misdemeanor.  On  the  contrary,  it 
seems  to  contemplate  an  arraignment  in  all 
cases.  Pen.  Code  1895,  |  947.  This  formali- 
ty is  intended,  among  other  things,  to  cut 
off  all  question  as  to  misnomer,  and  to  Iden- 
tify the  person  on  trial  as  being  the  one 
named  in   the   indictment.    Regularly,   this 


procedure  requires  the  defendant  to  stand 
up,  face  the  court  and  Jury,  ajid  listen  to  the 
reading  of  the  indictment  In  answer  to  the 
clerk's  inquiry  whether  he  is  guilty  or  not 
guilty  of  the  offense  charged,  he  orally  makes 
his  plea.  This  is  not  a  mere  idle  ceremony, 
but  furnishes  a  safe  and  conclusive  means 
of  identification.  It  permits  the  court,  on 
the  rendition  of  a  verdict  of  guilty,  to  Im- 
pose sentence  and  put  the  identified  defend- 
ant into  execution.  To  secure  this  import- 
ant end,  it  is  therefore  the  state's  right  to 
have  him  present  when  the  trial  begins. 
Besides,  this  requirement  prevents  the  prose* 
cution  from  degenerating  into  the  appearance 
of  a  mock  trial  l)ef  ore  a  moot  court,  with  no 
one  in  apparent  Jeopardy.  And  while  the 
arraignment  may  be  expressly  or  tacitly 
waived  (Hudson  y.  State,  117  Ga.  704,  46 
B.  B.  66),  yet  the  waiver  must  be  an  equiva- 
lent of  the  thing  waived,  and  be  made  while 
present  and  under  such  circumstances  as 
will  serve  the  purpose  of  the  law  in  requiring 
that  formality.  The  administration  of  crim- 
inal laws  should  be  not  only  impartial,  but 
equal,  with  privileges  to  none  not  accorded  to 
all.  <  If  one  defendant  or  class  of  defendants 
may  be  tried  without  being  present  so  could 
every  other  person  charged  with  a  misde- 
meanor. To  allow  this  privilege  to  one  or  to 
all  would  be  to  rob  the  proceedings  of  that 
serious  reality  which  serves  a  wise  and 
useful  purpose.  This  element  of  Impreflsive- 
ness  was  recognissed  as  being  so  important  as 
to  furnish  the  basis  for  deciding  the  analo> 
gous  question  as  to  whether  at  common  law 
one  convicted  of  a  misdemeanor  could  be 
sentenced  in  his  absence.  If  the  punishment 
had  to  be  by  fine  only,  it  was  in  the  discre- 
tion of  the  court  whether  it  should  be  impos- 
ed without  the  persona]  attendance  of  the 
defendant  But  even  where  the  punishment 
would  be  pecuniary,  it  by  no  means  follow- 
ed that  the  fine  would  be  imposed  in  the 
defendant's  absence.  For  it  was  said  that 
if  the  offense  was  of  a  public  nature,  the  per- 
son convicted  should  appear  to  receive  sen- 
tence, "for  the  sake  of  example  and  preven- 
tion of  the  like  offenses  being  committed 
by  other  persons,  as  the  notoriety  of  their 
being  called  up  to  answer  criminally  to  such 
offenses  would  very  much  conduce  to  deter 
others  from  venturing  to  commit  the  like** 
Rex  V.  Hann,  3  Burr.  1787.  Nor  is  the  sug- 
gestion in  Smith  V.  State,  60  Qa.  432,  a  deci- 
sion to  the  contrary.  The  whole  gist  of  the 
argument  there  was  to  show  that  the  de- 
fendant was  actually  present  when  senten- 
ced, and  the  case  did  not  involve  a  ruling 
as  to  whether,  in  his  absence,  it  could  or 
could  not  be  imposed  in  a  case  of  misde- 
meanor. Compare  Pen.  Code  1895^  §9  947, 
943;  Henry  v.  McDaniel,  80  Ga.  174^  4  8.  E. 
906;  Dennard  v.  State,  2  Qa.  138;  Bryant 
v.  State,  84  Qa.  323.  In  the  present  case  bis 
bail  contracted  for  the  defendant's  presence. 
This  meant  actual,  and  not  constructive, 
presence.    The  obligation  was  not  met  by  ab- 
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aence,  aor  by  a  plea  of  ffullty  entered  for 
bim  by  another.  As  said  by  the  Supreme 
Court  of  South  Carolina  in  State  y.  Minton, 
19  S.  O.  283 — a  case  much  like  the  present — 
there  is  "no  good  reason  why  the  court 
should  relax  his  obligation  and  make  a  new 
contract  for  him.*'  See  Pen.  Code  1895,  $$ 
935,  936. 

2.  The  security  insists  that  the  bond  re- 
quired the  accused  to  answer  to  an  indict- 
ment for  larceny  from  the  person,  and  that 
the  Indictment  returned  was  for  simple  lar- 
ceny. The  state  replies  that  under  the  deci- 
sion in  Lavender  v.  State,  107  Ga.  707,  38 
S.  B.  420,  larceny  from  the  pefson  included 
the  simple  larceny,  with  which  the  defend- 
ant was  charged,  and  therefore,  by  the  very 
terms  of  his  bond,  he  was  bound  to  appear 
and  answer  such  an  indictment.  Ball  bonds 
are  often  given  before  the  indictment  is 
found,  and  when  it  is  impossible  to  know 
to  which  of  several  closely  related  crimes 
the  particular  offense  applies.  If  the  greater 
offense  named  in  the  bond  includes  the  small- 
er offense  charged  in  the  Indictment,  or,  vice 
versa,  if  the  smaller  offense  named  in  the 
bond  forms  an  element  of  the  greater  offense 
named  in  the  indictment,  or  if  the  two  of- 
fenses contain  a  common  element,  the  secu- 
rity will  in  either  case  be  required  to  pro- 
duce the  body  of  his  principal  to  answer  the 
indictment.  Larceny  was  an  element  both 
of  the  offense  named  in  the  bond  and  tliat 
charged  in  the  indictment  The  bail  was 
bound  to  produce  the  body  of  the  defendant 
Compare  Adams  v.  Qovernor,  22  Ga.  417; 
Foote  V.  Gordon,  87  Ga.  279,  13  S.  B.  512. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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GAUTHEN  et  al.  v.  CAUTHBN  et  aL 

(Supreme  Court  of  South  Carolina.     Nov.  17, 

1904.) 

APPEAIr-WTIKIf  LIBS— DISICIBSAL— AOmNISTBA- 

TO»— ACCOUWTINO— LIMITATIOWS— 

BELISF  OBAKTEO. 

1.  After  final  decree,  an  appeal  lies  from  an 
intermecliatc  decree  on  the  merits. 

2.  An  appeal  as  to  Donresidents  will  not  be 
dismissed  on  the  motion  of  resident  respondents 
l)ecause  no  notice  of  intent  to  appeal  was  serv- 
ed on  them,  where  they  were  not  represented  by 
counsel. 

3.  Where  plaintiff  had  held  the  oflSce  of  com- 
mittee of  a  lunatic,  and  also  as  his  administra- 
tor, and  had  never  been  discharged  from  eithier 
office,  limitations  did  not  run  against  an  action 
brought  by  him  against  the  heirs  for  his  ac- 
counting, especially  when  defendants  required 
plaintiff  to  hold  the  two  said  offices,  when  he 
was  about  to  file  his  suit  for  an  accounting 
before  the  statute  was  a  bar. 

4.  Where  an  administrator,  who  was  also  an 
heir,  agreed  with  the  other  heirs  that  he  should 
rent  the  lands  and  credit  the  proceeds  on  his 
account,  he  should  credit  bis  share  of  the  rent 
as  well  as  that  of  the  other  heirs. 

5.  Where  defendant  admits  the  allegations  of 
the  complaint  and  joins  In  the  prayer,  ho  can 
only  get  soch  relief  as  the  prayer  suggests. 
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Appeal  firom  Common  Pleas  Circuit-  Court 
of  Lancaster  County;  Gary  and  Klngh, 
Judges. 

Action  by  W.  B.  Cauthen,  as  administrator 
of  John  M.  Cauthen,  and  others  against 
Bmma  Cauthen  and  others,  heirs  at  law  of 
John  M.  Cauthen.  From  circuit  decree, 
plaintiffs  appeal.    Reyersed. 

^   Green  ft  Hines,  for  appellants.     Bmest 
Moore,  for  respondents. 

POPB,  C.  J.  In  the  year  1881,  William  B. 
Cauthen,  of  Lancaster  county,  in  the  state 
of  South  Carolina,  by  reason  of  his  insanity, 
was  by,  legal  proceedings  held  to  be  a  lu- 
natic, and  his  son,  John  M.  Cauthen,  was 
appointed  the  committee  of  his  person  and 
estate.  WUUam  B.  Cauthen  was  seised  of 
two  tracts  of  land— one  known  as  "Cedar 
Creek  Tract,"  containing  470  acres,  and  the 
other  known  as  the  "Duncait  Tract,"  con- 
taining 384  acres — ^and  a  small  personal  es- 
tate. The  committee  took  possession  of  all 
of  this  property,  and  made  his  annual  re- 
turns to  the  court  of  probate  for  Lancaster 
county.  William  B.  Cauthen,  the  Innatic, 
departed  this  life  intestate  on  the  17tfa  No- 
vember, 1884,  survived  by  ten  children,  as 
his  heirs  at  law  and  next  of  kin.  The  said 
John  M.  Canthen  was  duly  appointed  the 
administrator  of  all  his  estate.  The  admin- 
istrator paid  taxes  on  all  his  lands  and  made 
his  annual  returns.  In  1889,  when  John  M. 
Cauthen  was  about  to  institute  proceedings 
to  come  to  an  accounting  for  his  actings  and 
doings,  both  as  the  committee  and  as  the  ad- 
ministrator of  the  said  William  B.  Canthen, 
deceased,  so  as  to  collect  a  considerable  sum 
due  him  by  the  estate  of  the  lunatic  and  by 
the  estate  of  his  intestate,  a  conference  was 
held  by  all  of  the  heirs  at  law  within  this 
state  with  the  said  committee  and  said  ad- 
ministrator. The  result  was  that  the  latter 
a^rreed  to  rent  the  Cedar  Creek  tract  for 
three  bales  of  1,200  pounds  of  lint  cotton, 
and  apply  the  proceeds  of  rent  to  his  account, 
until  the  year  1888,  at  which  time  he  brought 
this  action  against  all  the  heirs  at  h\w  and 
next  of  kin  of  William  B.  Cauthen,  deceased, 
both  those  living  in  tliis  state  and  also  those 
living  beyond  our  state  limits,  in  order  to 
settle  his  accounts,  to  have  land  of  intestate 
sold  to  pay  the  indebtedness  he  held  against 
said  estate,  and  partition  the  balance  among 
the  said  heirs  at  law  and  next  of  kin,  accord- 
ing to  their  legal  right  therein.  The  three 
plaintiffs  owned  three-tenths  of  said  estate, 
having  purchased  one-tenth  each,  owned  by 
his  brother,  Samuel  Cauthen,  and  his  sister, 
Missouri  Bechham,  n6e  Cauthen.  The  de- 
fendants answered.  One  was  Emma  Cauth- 
en, another  was  Elizabeth  Cauthen,  and 
another  was  Elizabeth  Fleming;  and  the 
children  of  another  who  was  deceased,  to 
wit,  John  Cauthen,  Sadie  Cauthen,  Janie 
Cauthen,  Paschal  Cauthen,  and  Phillip  Ham- 
mond, being  infants*  made  formal  answer  by 
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tbeir  guardian  ad  litem.  Upon  the  conrt 
hearing  a  motion  to  that  effect,  Charles  D. 
Jones,  Esq.,  was  appointed  special  referee 
to  hear  and  determine  all  the  Issues  of  law 
and  fact  The  special  referee  took  all  the 
testimony  which  was  offered,  and  made  his 
report,  by  which  he  established  the  amount 
due  John  M.  Gauthen,  and,  as  his  conclu- 
sions, that  the  two  tracts  of  land  be  sold, 
and  the  proceeds  applied  to  the  payment  of 
the  claim  of  John  M.  Gauthen,  and  the  bal- 
ance be  partitioned  amongst  the  heirs  at  law 
and  next  of  kin  of  William  B.  Gauthen,  de- 
ceased. 

The  two  adult  defendants,  who  answered, 
filed  exceptions  to  the  report  of  the,  special 
referee,  alleging  therein  that  plaintiff's  claim 
of  18,540.81  should  not  be  paid,  of  date  Sep- 
tember 26,  1901.  It  is  admitted  that  John 
M.  Gauthen  has  never  been  discharged  as 
committee  and  administrator.  These  excep- 
tions came  on  to  be  heard  by  his  honor, 
Judge  Ernest  Oary,  who  filed  the  following 
decree  on  7th  December,  1901: 

"This  cause  came  on  to  be  heard  before 
me  upon  the  rexK>rt  of  the  referee  and  excep- 
tions thereto  by  the  defendants  Emma 
Gauthen  and  Elizabeth  Fleming,  by  their  at- 
torney, Ernest  Moore.  Upon  hearing  the 
exceptions  and  argument  thereon  by  the  said 
attorney  of  the  defendants,  and  by  the  at- 
torneys for  the  plaintiff,  it  is  considered  that 
the  exceptions  alleging  error  by  the  referee  In 
oTerruling  the  plea  of  the  statute  of  limita- 
tions should  be  sustained.  It  is  therefore 
adjudged  that  the  claim  or  demand  of  the 
plaintiff,  John  M.  Gauthen,  as  against  the 
shares  of  the  defendants  Emma  Gauthen  and 
Elizabeth  Fleming,  In  the  lands  described 
in  the  complaint  herein,  is  barred  by  the 
statute  of  limitations,  and  that  the  said  de- 
fendants Emma  Gauthen  and  Elizabeth 
Fleming  ar^  entitled  to  their  several  shares 
In  the  said  lands,  free  and  discharged  from 
any  claim  on  account  of  the  said  demand  In 
favor  of  the  said  plaintiff. 

"The  exceptions  by  the  said  Emma  Gauth- 
en and  Elizabeth  Fleming  as  to  the  plea  of 
the  statute  of  limitations  being  sustained* 
and  such  statute  operating  as  a  bar  to  the 
claim  of  the  plaintiff  as  against  them  and 
their  several  and  respective  shares  in  the 
said  lands,  it  becomes  unnecessary  to  con- 
sider the  other  exceptions  by  the  last-named 
defendants  to  said  report,  and  no  opinion  Is 
expressed  as  to  same.  The  referee  having 
reported  the  several  shares  or  interests  of 
the  said  Emma  Gauthen  and  Elizabeth  Flem- 
ing in  the  said  lands  described  In  the  com- 
plaint and  sought  to  be  partitioned  herein, 
but  having  failed  to  inquire  and  report 
whether  the  said  land  could  be  partitioned 
and  divided  so  as  to  allot  the  said  Emma 
Gauthen  and  Elizabeth  Fleming  their  several 
and  respective  shares  in  kind,  it  is  impera- 
tive that  an  inquiry  shall  be  made  upon  this 
point.  It  Is  therefore  ordered  that  it  be  re> 
ferred  back  to  Gliarles  D.  Jones,  Esq.,  ref- 


eree, to  inquire  and  report  as  to  the  practic- 
ability of  so  dividing  the  said  lands  as  to 
allot  the  said  shares  in  kind,  all  parties  hav- 
ing leave  upon  the  coming  In  of  the  said  re- 
port, and  after  due  notice  and  the  hearing 
of  any  exceptions  to  the  same,  to  apply  to 
the  court  for  such  orders  or  decrees  as  ma; 
be  necessary  and  proper. 

"It  is  further  ordered  that  the  question  as 
to  the  apportionment  of  the  costs  of  this  ac- 
tion, and  as  to  what  part  of  the  same,  if 
any,  may  be  equitably  chargeable  against 
the  defendants  Emma  Glauthen  and  Eliza- 
beth Fleming,  be  reserved  for  the  considera- 
tion of  the  cdurt  upon  the  coming  in  of  the 
further  report  hereby  ordered." 

Charles  D.  Jones,  Esq.,  made  a  report  rec- 
ommending the  sale  of  the  land.  On  March 
28,  1902,  upon  petition  and  by  order,  the 
complaint  was  duly  amended  by  making  the 
present  parties  defendants  to  the  action. 
These  defendants  all  answered,  and  among 
other  things  pleading  the  statute  of  limita- 
tions. 

The  plaintiff,  John  M.   Gauthen,   having 

died  on day  of  August  upon  petition 

Judge  Aldrich  granted  the  following  order 
of  amendment: 

"This  is  a  second  motion  upon  notice  and 
further  affidavits  to  substitute  the  adminis- 
trator of  plaintiff  (now  deceased)  as  plaintiff 
in  his  stead,  and  also  to  make  William  B. 
Gauthen  and  Arista  Gauthen  parties  plaintiff, 
as  alleged,  grantees  and  successors  in  inter- 
est of  the*  said  John  M.  Gauthen.  It  Is  con- 
ceded by  defendants  that  the  motion  should 
be  granted,  but  it  is  contended  that  time 
should  be  allowed  defendants  in  which  to 
answer  and  traverse  the  allegations  as  to 
the  death  and  administration,  and  as  to  the 
transfer  of  interest  to  the  said  grantees. 
It  is  clear  that  defendants  are  entitled  to 
such  time  for  answer  as  is  here  demanded. 
See  Cleveland  v.  Gohrs,  13  S.  G.  397;  Cole- 
man V.  Hiller,  Id.  491;  Lyies  v.  Haskell,  86 
S.  G.  391,  14  S.  E.  829.  It  is  therefore  or- 
dered that  the  complaint  herein  be  amended 
by  substituting  William  B.  Gauthen  as  ad- 
ministrator of  the  said  John  M.  Gauthen, 
deceased,  in  the  room  and  stead  of  the  said 
plaintiff,  and  also  by  substituting  the  said 
William  B.  Gauthen  and  Arista  Gauthen,  as 
grantees  and  successors  in  interest  of  the 
said  John  M.  Gauthen,  as  plaintiffs;  that  the 
complaint  be  amended  accordingly,  with 
proper  allegations;  and  that  the  same,  with 
a  copy  of  this  order,  be  served  upon  the  de- 
fendants or  their  attorneys.  It  is  further 
ordered  that  said  defendants  have  twenty 
days  after  such  service  in  which  to  answer 
as  aforesaid." 

Under  this  order,  the  action  was  amended 
by  the  new  plaintiffs,  and  answers  were 
served  raising  the  question  as  to  the  bar 
of  the  statute  of  limitations.  The  special 
referee,  following  the  conclusions  of  Judge 
Oary,  upheld  the  plea  of  the  statute  of  llmV 
tations,  interiK>sed  by  the  defendants.    Upon 
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exceptlonil^  Judge  Klugh  passed  the  follow- 
ing decree: 

^Tbis  actioii  wfts  originally  brongbt  by 
John  M.  Gauthen,  the  father  of  the  present 
plalntifls,  for  partition  of  the  lands  of  the 
father,  William  B.  Canthen,  deceased,  and 
also  for  a  separate  cause  of  action  upon  an 
account  for  board,  nursing,  and  other  serr- 
ices  rendered  by  him  as  committee  of  his 
father,  who  in  the  latter  years  of  his  life 
was  adjudged  to  be  of  unsound  mind.  John 
M.  Oauthen  having  died,  the  action  is  now 
maintained  by  his  two  sons,  who  allege  that 
their  father,  before  his  death,  transferred  to 
them  both  his  interest  in  the  lands  and  also 
his  claim  constituting  the  second  cause  of 
action.  The  cause  was  heard  by  me  upon 
exceptions  on  behalf  of  the  plaintiffs  to  re- 
port of  Oharles  D.  Joues,  Esq.,  as  referee. 
In  a  decree  heretofore  pronounced  by  his 
honor.  Judge  Ernest  Gary,  it  was  considered 
that  the  second  cause  of  action  is  barred 
by  statute.  The  referee,  followlDg  this  de- 
cision, so  holds,  and  I  concur  in  his  conclu* 
sion.  The  exceptions  raising  this  question 
are  oyerruled. 

''Tbc^  only  question  raised  by  the  excep- 
tions is  as  to  the  accountability  of  the  plain- 
tiffs for  the  rents  and  profits  received  by 
them  or  their  father,  the  said  John  M.  Gauth- 
en.  The  referee  is  correct  in  his  conclusion 
that  the  plaintiffs  are  accountable  to  their 
co-tenants  for  the  rents  so  received.  But 
the  statute  has  been  invoked  by  the  defend- 
ants for  their  protection,  and  it  Is  but  Just 
that  its  benefits  should  inure  to  both  sides. 
The  plaintiffs  will  therefore  be  held  to  ac- 
count only  for  the  rents  received  by  them  or 
their  father  within  six'  years  prior  to  the 
commencement  of  this  action. 

"It  is  therefore  ordered  that  the  cause  be 
recommitted  to  C.  D.  Jones,  Esq.,  as  referee, 
to  ascertain  and  report  to  the  court  with  all 
convenient  speed  the  amount  of  rents  re- 
ceived by  the  plaintiffs  or  their  father,  the 
late  John  M.  Gauthen,  within  six  years  l>e- 
fore  the  commencement  of  this  action  down 
to  the  date  of  such  report,  including  the  rent 
for  the  year  1903,  if  any.  Let  the  excep- 
tions be  overruled,  and  the  report  except  as 
herein  modified  be  confirmed." 

From  this  decree,  as  well  as  that  of  Judge 
Ernest  Gary,  the  plaintiffs  alone  appealed 
on  the  following  grounds: 

**(1)  Because,  it  is  respectfully  submitted. 
Judge  Gary  erred  in  holding  and  adjudging 
by  his  decree  of  date  December  7,  1901,  that 
the  claim  or  demand  of  the  plaintiff,  John 
M.  Gauthen  (constituting  the  second  cause 
of  action  in  the  complaint),  'as  against  the 
shares  of  the  defendants  Emma  Gauthen  and 
Elizabeth  Fleming  in  the  lands  described  In 
the  complaint  herein.  Is  barred  by  the  stat- 
ute of  limitations,  and  that  the  said  defend- 
ants Emma  Gauthen  and  Elizabeth  Fleming 
are  entitled  to  their  several  shares  In  the 
said  lands,  free  and  discharged  from  any 
claim  on  account  of  the  said  demand  In  fa- 


vor of  the  said  plaintUT ;  whereas  he  should 
have  held  and  adjudged  that  the  said  claim 
of  plaintiff  waa  not  barred  by  the  statute  of 
limitations  (as  against  the  shares  of  these 
two  defendants  in  said  lands),  and  that  the 
several  shares  of  these  two  defendants 
should  be  subjected  to  the  payment  of  the 
said  claim  along  with  the  shares  of  the  other 
defendantiL 

"(2)  Because,  It  Is  respectfully  submitted, 
his  honor,  Judge  Klugh,  erred  in  finding  and 
adjudging  in  his  decree  of  8th  September, 
1903,  as  follows:  'In  a  decree  heretofore 
pronounced  by  his  honor,  Judge  Ernest  Gary, 
it  is  considered  that  the  second  cause  of  ac- 
tion is  barred  by  the  statute.  The  referee, 
following  this  decision,  so  holds,  and  I  con- 
cur in  his  conclusion;'  whereas  he  should 
have  held,  found*  and  adjudged  that  in  said 
decree  Judge  Gary  considered  and  adjudged 
said  cause  of  action  barred  by  the  statute 
only  as  against  the  shares  of  the  two  de- 
fendants Emma  Gauthen  and  Elizabeth 
Fleming. 

*'(3)  Because  his  honor.  Judge  Klugh,  err- 
ed in  said  decree,  in  concurring  with  Judge 
Gary  in  his  holding  and  adjudging  that  the 
said  claim  of  plaintiff,  Jno.  M.  Gauthen  (con- 
stituting the  second  cause  of  action  in  the 
complaint),  as  against  the  shares  of  defend- 
ants Emma  Ga.uthen  and  Elizabeth  Fleming, 
Is  barred  by  the  statute,  and  that  these  two 
defendants  are  ei;ititled  to  their  several 
shares  in  the  lands  in  question,  free  and  dis- 
charged from  the  claim  on  account  of  the 
said  demand  in  favor  of  the  said  plaintiff; 
whereas  he  should  have  adjudged  that  said 
claim  was  not  barred  by  statute  (as  against 
the  shares  of  the  two  defendants  in  said 
lands),  and  that  the  several  shares  of  these 
two  defendants  should  be  subjected  to  the 
payment  of  the  said  claim  along  with  the 
shares  of  the  other  defendants. 

'*(4)  Because  his  honor.  Judge  Klugh,  in 
his  said  decree,  erred  in  holding  and  adjudg- 
ing that  the  claim  or  demand  of  the  plain- 
tiffs (the  successors  in  interest  of  the  orig- 
inal plaintiff,  Jno.  M.  Gauthen),  constituting 
the  second  cause  of  action  in  the  complaint, 
as  against  the  shares  of  the  defendants,  W. 
W.  Gauthen,  Bobt  Gauthen,  Gk)rdon  Gauth- 
en, Mack  Gauthen,  Luther  Gauthen,  Mary 
Stough,  Minor  Mackey,  Margaret  Rhodes,  J. 
Q.  Mustin,  John  Mackey,  Millie  King,  Hiram 
King,  Frank  King,  Samuel  King,  Foster 
King,  Justice  King,  William  King,  John 
King,  Missouri  King,  Missouri  Gill,  Rebecca 
Owens,  and  Zilpha  Bi^,  In  the  lands  in 
question,  is  barred  by  the  statute  of  limita- 
tions, and  that  these  last-named  defendants 
are  entitled  to  their  several  shares  in  said 
lands,  free  and  discharged  from  any  claim 
on  account  of  the  said  demand  in  favor  of 
plaintiffs;  whereas  it  is  submitted  that  he 
should  have  held  and  adjudged  that  the  said 
claims  of  plaintiffs  was  not  barred  by  the 
statute  (as  against  the  shares  of  these  last- 
mentioned  defendants   in  said   lands),   and 
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that  the  seTeral  shares  of  these  defendants 
should  be  subjected  to  the  payment  of  said 
claims  along  with  the  sharee  of  the  other 
defendants. 

*'(5)  Because  it  is  respectfully  submit- 
ted, his  honor,  Judge  Klugh,  in  his  said  de- 
cree, erred  in  holding  and  adjudging  the 
claim  or  demand  of  the  plaintiffs  constitut- 
ing the  second  cause  of  action  in  the  com- 
plaint (as  against  the  shares  of  all  the  de- 
fendants in  the  lands  in  question)  is  barred 
by  the  statute  of  limitations;  whereas  it  is 
submitted  that  he  should  have  held  and  ad- 
judged that  said  claim  of  plaintiffs  was  not 
barred  by  statute  (as  against  the  shares  of 
those  defendants  who  had  not  set  up  the 
plea  of  said  statute),  and  that  the  several 
shares  of  those  defendants  should  be  sub- 
jected to  the  payment  of  the  said  claims  of 
plaintiffs  along  with  the  shares  of  the  other 
defendants. 

*''6)  Because  his  honor,  Judge  Klugh,  in 
bis  said  decree,  erred  in  holding  and  adjudg- 
ing 'that  the  plaintiffs  are  accountable  to 
their  co-tenants  for  the  rents'  received  by 
'them  or  their  father,  the  said  John  Gauthen, 
within  six  years  prior  to  the  commencement 
of  the  action' ;  whereas  he  should  have  held 
and  adjudged  that  said  rents  should  be  cred- 
ited on  the  said  claim  of  plaintiffs  against 
the  said  estate. 

"(7)  Because  hlB  honor,  Judge  Klugh,  In 
his  said  decree,  erred  in  holding  and  adjudg- 
ing that  plaintiffs  should  account  to  all  of 
their  co-tenants  for  their  respective  shares 
of  said  rents  and  profits ;  whereas  he  should 
have  adjudged  that  plaintiffs  should  not  be 
required  to  so  account  to  those  defendants 
who  had  answered,  admitting  the  allegations 
of  the  complaint,  and  joined  in  its  prayer  for 
relief. 

"(8)  Because  his  honor.  Judge  Klugh,  err- 
ed in  recommitting  the  cause  to  Referee 
Jones  to  ascertain  and  report  to  the  court, 
with  all  convenient  speed,  the  amount  of 
rents  so  received  by  the  plaintiffs  or  their 
father,  the  late  John  M.  Cauthen,  within  six 
years  before  the  commencement  of  this  ac- 
tion down  to  the  date  of  such  report,  in- 
cluding the  rent  for  the  year  1008,  if  any* ; 
whereas  he  should  have  reversed  the  find- 
ings of  the  said  referee  aa  to  the  statute  of 
limitations  and  plaintiff's  accountability  for 
rents." 

Before  we  proceed  to  the  consideration  of 
the  eighth  ground  of  plaintiffs,  we  will  pass 
upon  the  motion  of  the  defendants  (respond- 
ents) to  dismiss  the  appeal  from  the  decree 
of  Judge  Ernest  Gary.  We  are  satisfied  that 
the  decree  of  Judge  Gary  was  an  intermedi- 
ate decree  upon  the  merits,  and,  being  of  that 
character,  is  appealable.  See  section  11,  note, 
div.  1,  of  the  Code  of  Civil  Procedure.  Hyatt 
f.  McBumey,  17  S.  C.  150;  McCrady  v.  Jones, 
86  S.  C.  186,  15  8.  B.  430;  Capell  v.  Moses,  86 
S.  0.  659,  15  S.  B.  711. 

To  so  much  of  the  motion  to  dismiss  the 
aiypeal  for  such  of  defendants  who  are  ab- 


sent from  the  state,  and  who  hav6  no  attor- 
ney here  upon  whom  appellants  could  serve 
a  notice  of  appeal,  we  da  not  feel  caUed  up- 
on to  take  action.  AU  we  can  say  is  that 
the  shares  of  such  respondents  must  be  paid 
or  retained  in  court  for  such  future  action 
as  may  be  necessary.  The  motion  to  dis- 
miss the  appeal  is  refused. 

We  will  next  consider  the  appellants' 
grounds  of  appeal. 

1.  We  think  Judge  Bmest  Gary  made  his 
mistake  in  holding  that  the  statute  of  lim- 
itations barred  the  plaintiff  as  against  Bliza- 
beth  Fleming  and  Bmma  Cauthen,  by  over- 
looking the  fact  that  John  M.  Cauthen  had 
never  been  discharged  from  the  duties  of  his 
two  offices  as  committee  and  administrator 
of  W.  B.  Cauthen,  deceased.  Besides  all 
this,  we  think  these  two  defendants  were  es- 
topped by  their  conduct  in  requiring  the 
plaintiff,  John  M.  Cauthen,  to  hold  onto  the 
two  said  offices  when  he  was  about  to  file  his 
suit  in  the  year  1889,  which  was  before  the 
statute  was  a  bar.  This  exception  is  sus- 
tained. 

2.  We  think  his  honor,  Judge  Klugh,  made 
the  same  mistake  that  was  made  by  Judge 
Bmest  Gary,  as  Just  pointed  out  Besides, 
Judge  Klugh  erred  when  he  failed  to  con- 
strue Judge  Gary's  order,  dated  7th  Decem- 
ber, 1901,  as  only  applying  to  the  defendants 
Emma  Cauthen  and  Elizabeth  Fleming.  It 
was  so  expressly  ruled  by  Judge  Gary  in  his 
decree.    This  ground  of  appeal  is  sustained. 

8.  This  ground  of  appeal,  of  necessity, 
must  be  sustained  by  reason  of  our  previous 
holdings. 

4.  Of  course,  if  the  statute  of  limitations 
could  not  be  sustained  as  a  defense  for  Bm- 
ma Cauthen  and  Blizabeth  Fleming,  it  can- 
not, when  made  uj^on  precisely  the  same 
grounds,  be  sustained  for  the  defendants 
enumerated  in  this  ground  of  appeal.  It  is 
sustained. 

5.  This  ground  of  appeal  Is  sustained  for 
the  reasons  already  given.  Section  121  of 
the  Code  of  Procedure  of  this  state  shows 
this  also. 

6.  Inasmuch  as  we  have  held  that  the 
claims  of  plaintiff  for  over  $8,500  was  a  valid 
claim,  and  inasmuch  as  said  John  M.  Cauthen 
should  pay  seven-tenths  of  the  rents  and 
profits  of  the  land  known  as  **Cedar  Greek 
Lands"  to  the  defendants,  we  hold  that 
seven-tenths,  with  his  own  three-tenths, 
should  be  credited  upon  said  claim.  This 
ground  of  appeal  is  sustained. 

7.  When  a  defendant  admits  the  allega- 
tions of  a  complaint  and  its  prayer,  he  Is 
only  entitled  to  have  such  relief  as  the  com- 
plaint suggests.  This  ground  of  appeal  is 
sustained. 

8.  Of  course,  this  ground  of  appeal  must 
be  sustained.  This  follows  from  what  has 
already  been  held. 

It  is  the  judgment  of  this  court,  that  the 
decretal  order  of  Judge  Bmest  Gary,  dated 
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tbe  7tli  December,  1901,  and  also  the  decretal 
order  of  Judge  Klugh,  dated  tbe  8tb  day  of 
September,  1903,  be,  and  tbe  same  are,  re- 
versed; and  it  is  further  adjudged  that  the 
action  be  remanded  to  the  circuit  court  to 
formulate  its  decree,  carrying  out  the  report 
of  special  referee,  Charles  D.  Jones,  Esq., 
dated  the  26th  September,  1901,  with  such 
modifications  as  to  names  of  parties  as  may 
be  necessary. 


(70  S.  C.  148)    . 

PROVIDENCE  MACH.  CO.  t.  BROWNING. 

(Supreme  Court  of  South  Carolina.     Not.  12, 

1904.) 

OUARANTT— BELBASS— EXTENSIOII    OT   TOCB    OF 

PATlCBlfT— PABTNEBSHIP— KYIOXNOB— 

DEPOSITIO  NS— I RSTBUCTIO  NS. 

1.  The  guarantor  of  a  debt,  who  agreed  to  In- 
dorse notes  therefor  on  performance  by  the 
creditor  of  certain  acts,  is  not  released  by  fail- 
ure of  the  debtor  to  execute  the  notes  within  a 
reasonable  time  after  performance  by  the  cred- 
itor. 

2.  A  guarantor  of  the  payment  of  a  debt  for 
which  notes  were  to  be  given  and  indorsed  by 
the  suarantor  was  not  relieved  of  liability  by 
the  met  that  the  time  of  payment  was  extended 
becaas^  the  notes  were  not  given  by  tbe  debtor 
within  a  reasonable  time,  unless  the  parties  in- 
tended to  postpone  the  maturity  of  the  original 
debt  to  the  time  named  in  the  notes. 

3.  A  statement  of  an  account  by  a  bookkeeper 
who  has  authority  to  make  and  alter  contracts 
is  binding  on  his  principal. 

4.  Declarations  of  a  partner  are  inadmissible 
for  the  purpose  of  establishing  the  fact  that 
another  is  a  member  of  the  partnership. 

5.  Where  testimony  is  taken  under  Code,  | 
2878,  either  party  to  the  action  may  call  for  its 
production. 

0.  Testimony  of  a  party  taken  de  bene  esse 
and  used  at  a  former  trial  may  be  introduced 
by  the  adverse  party  at  a  second  trial. 

7.  Failure  to  instruct  on  a  particular  view  of 
the  law  if  not  error,  when  it  Is  not  requested 

Appeal  from  Common  Pleas  Circuit  Court 
of  Laurens  County. 

Action  by  Providence  Machine  Company 
against  M.  E.  Browning.  From  Judgment 
for  defendant,  plaintiff  appeials.    Reversed. 

N.  B.  Dial  and  F.  P.  Mc€rowan,  for  appel- 
lant Ferguson  &  Featherstone  and  H.  J. 
Uaynsworth,  for  respondent 

GARY,  A.  J.  llils  is  an  action  against 
James  S.  Blalock,  L.  W.  C.  Blalock,  and  Mrs. 
E.  M.  Browning,  individually  and  as  part- 
ners, and  against  the  corporation  known  as 
the  Goldville  Manufacturing  Company,  of 
Goldville,  S.  C,  to  recover  the  price  of  cer- 
tain machinery  alleged  to  have  been  sold 
and  delivered  by  the  plaintiff  to  the  defend- 
ants. After  the  commencement  of  the  ac- 
tion all  the  defendants  except  Mrs.  M.  B. 
Browning  went  into  bankruptcy,  and  no 
Judgment  was  claimed  against  them.  Mrs. 
Browning  answered  the  complaint,  denying 
that  she  was  a  partner,  and  setting  up  the 
defenses  that  she  was  released  from  her  lia- 

T  f.  See  DeposlUona,  toL  16,  Cent  Dls.  91  238.  S87. 


bllity  as  guarantor  by  reason  of  the  fact 
that  the  time  for  payment  was  extended 
by  the  plaintiff  without  her  consent,  and 
that  the  indebtedness  was  satlsfled  by  notes 
given  on  the  Ist  day  of  May,  1901.  On  the 
30th  day  of  July,  1900,  the  plaintiff  proposed 
to  the  Goldville  Cotton  Mill  to  furnish  it  cer- 
tain machinery,  to  be  delivered  about  the 
15th  of  December,  1900,  for  $9,104.52,  upon 
the  following  terms:  "One-half  cash,  one- 
fourth  In  six  months,  one-fourth  in  twelve 
months.  Payments  to  be  made  In  current 
exchange.  Deferred  payments  secured  by 
bankable  notes  bearing  interest  at  six  per 
cent  per  annum.  The  builders  will  furnish 
men  to  erect  machinery,  you  paying  $4.00 
per  day  for  erection  while  at  mill,  and  fur- 
nish common  labor  for  unboxing,  cleaning 
and  assisting  in  erecting  the  same."  This 
proposition  was  accepted. 

On  the  7th  September,  the  following  in- 
strument of  writing  was  executed: 

''Whereas,  the  Goldville  Manufacturing 
Company,  Goldville,  S.  C,  have  purchased 
machinery  from  the  Providence  Machine 
Company,  Providence,  R.  I.,  amounting  to 
nine  thousand  one  hundred  and  four  dollars 
and  fifty-two  cents  ($9,104.62),  payable  one-- 
half  cash,  one-fourth  in  six  months;  one- 
fourth  in  twelve  months;  deferred  payments 
to  be  secured  by  bankable  notes,  bearing  in- 
terest at  six  per  cent  per  annum:  We  here- 
by agree  to  Indorse  the  said  notes,  and 
should  the.  Goldville  Manufacturing  Compa- 
ny fall  to  pay  for  the  said  machinery  in 
terms  of  contract  made  between  themselves 
and  the  Providence  Machine  Company,  dat- 
ed July  aoth,  1900,  or  shall  fail  to  pay  any 
notes  when  due  which  are  given  In  payment, 
we,  the  undersigned,  do  herel)y  bind  and  ob- 
ligate ourselves  Jointly  and  severally  each 
with  the  other  and  with  the  Providence  Ma- 
chine Company  to  make  good  and  pay  to  the 
Providence  Machine  Company  the  amounts 
which  may  be  due  them  in  accordance  with 
contract  above  mentioned.  Goldville  Manu- 
facturing Co.,  per.  J.  S.  Blalock.  J.  S.  Bla- 
lock. L.  W.  C.  Blalock.  M.  Browning. 
Goldville,  S.  C,  September  7th,  1900." 

On  the  1st  day  of  May,  the  notes  were 
made. 

The  case  described  in  the  complaint  is  as 
follows: 

"$2,317.10.  Goldville,  S.  C,  May  1st,  1901. 
Six  months  after  date,  we  promise  to  pay 
to  the  order  of  Providence  Machine  Com- 
pany, two  thousand  three  hundred  and  sev- 
enteen and  lo/ioo  dollars,  at  Providence, 
Rhode  Island,  with  interest  thereon,  and  at 
six  per  cent  per  annum,  value  received. 
Goldville  Manufacturing  Co.,  J.  S.  Blalock. 
President  L.  W.  0.  Blalock,  Secy,  and 
Treas."  Signed  on  back  "J.  S.  Blalock"  and 
"L.  W.  0.  Blalock." 

The  letter  acknowledging  the  receipt  of 
the  notes  is  as  follows: 

"Providence,  R.  I.,  May  Oth,  1901.  Gold- 
ville   Manufacturing    Co.,    Goldville,    S.    C. 
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Gentlemen:  Two  notes  dnly  to  hand.  Bn- 
dosed  find  statement  in  settlement  The 
item  of  $81.94  is  for  interest  on  $4,552.26, 
on  one-half  of  account  from  date  due,  Jan- 
uai7  12th  to  May  1st,  date  of  notes  (would 
refer  you  to  your  letter  of  April  22).  Yours 
truly,  W.  O.  Pierce,  Treas." 

The  following  is  a  copy  of  the  statement 
enclosed  in  the  letter: 

••Providence,  R.  I.,  May  1st,  1901. 

QoldTlU«  Manufacturing  Co.  to  Providence  Maelilnt 

Co.,  Dr. 
1900.  For  account  rendered. 

Dec.  U.  For  merchandise  per  bill  rendered..  |9,10i  6S 
190L  Cr. 

Jan.  ZL  By  cash 94.662  M 

106  days  interest,  from  January  12th 

to  May  lat 81  M 

14,614  20 

Cr. 

May  6.  By  note.  May  1,  6  mos |2,817  10 

By  note.  May  1,  12  moa 2,817  10 

|4,6M20 

••Settled  as  above.  May  6th,  1901. 
••ProYidence  Madiine  Ck)mpany, 

••By  F.  Pierce.'^ 

The  machinery  was  shipped  on  the  10th  and 
12th  of  December,  1900,  to  the  Gtoldville 
Manufacturing  Ck>mpany,  which  was  incor^ 
porated  on  the  23d  of  October,  1900.  Mrs. 
Browning  became  a  stockholder,  if  not  also 
a  director,  of  this  corporation.  The  cash 
payment  was  made,  but  notes  for  the  defer- 
red payments  were  not  signed  by  Mrs. 
Browning,  nor  Indorsed  by  her.  The  Jury 
rendered  a  verdict  in  favor  of  the  defendant, 
and  the  plaintiff  has  appealed  upon  numer- 
ous exceptions. 

We  will  first  consider  the  assignments  of 
error  on  the  part  of  his  honor  the  presiding 
judge  in  charging  the  Jury  that,  if  the  notes 
were  not  given  within  a  reasonable  time  after 
the  delivery  of  the  machinery,  the  defendant 
was  released  from  her  liability  as  a  guaran- 
tor. After  the  circuit  Judge  had  submitted  the 
case  to  the  Jury,  they  came  into  the  courtroom 
for  further  instructions,  and,  upon  being  ask- 
ed by  the  presiding  Judge  whether  their  diffi- 
culty arose  from  a  difference  of  opinion  as 
to  the  law  or  as  to  the  facts,  the  foreman 
replied,  ''It  seems  to  be  a  diversity  of  opinion 
as  to  when  this  note  should  have  been  given." 
The  presiding  Judge  thus  concluded  his  sec- 
ond charge  to  the  Jury,  which  states  succinct- 
ly his  construction  of  the  contract:  **The 
Dotes  should  have  been  given  when  the  ma- 
chinery was  delivered,  or  within  a  reasonable 
time  thereafter.  When  it  was  delivered  Is  a 
matter  of  fact  for  you.  What  is  a  reason- 
able time  is  a  matter  of  fact  for  you  to  find 
out;  and  if  you  were  to  find  that  the  notes 
were  not  given  within  a  reasonable  time  aft- 
erwards, then  under  the  law  that  would  be  a 
change  of  the  contract,  as  I  construe  the  pa- 
per; and  a  change  of  the  contract,  if  ever 
she  guarantied  the  contract  would  release 
her,  so  far  as  the  guaranty  is  concerned.  I 
am  asked  to  charge  you,  if  there  was  a 
change,  and  she  consented  or  acquiesced  in 
it,  what  would  be  the  effect    Well,  if  this 


lady,  if  there  was  a  change,  and  she  consent- 
ed or  acquiesced  in  it  with  full  knowledge 
that  it  would  not  release  her;  but  if  there 
was  a  change  without  her  knowledge,  with- 
out her  consent  and  acquiescence,  then  she 
would  not  be."  The  assignments  of  error  to 
this  charge  are  as  follows:  **The  errors  being: 
(1)  Laying  down  too  narrow  a  limit  for  the 
giving  of  the  notes.  (2)  In  not  declaring  the 
law  of  reasonable  time,  but  leaving  it  to  the 
Jury.  (3)  In  not  charging  that  three  or  four 
months,  under  the  circumstances,  was  not  an 
unreasonable  time.  (4)  In  violation  of  sec- 
tion 26,  art.  5,  of  the  state  Constitution,  by 
charging  the  Jury  in  respect  to  matters  of 
fact  in  saying  that  if  the  notes  were  not 
given  at  the  delivery  of  the  machinery,  or 
not  within  a  reasonable  time  thereafter,  the 
contract  was  changed  and  the  guarantors  re- 
leased. (5)  The  change,  if  any,  was  Imma- 
terial, a  mere  delay,  nonaction  on  the  part  of 
the. guarantors  as  well  as  principal  debtor; 
and  the  actual  delay  of  four  and  one-half 
months  was  not  as  a  matter  of  law,  an  un- 
reasonable time  under  the  circumstances. 
(6)  Because  the  defendant  as  guarantor.  Is 
estopped  to  plead  delay  in  the  execution  of 
the  notes,  as  she  was  at  fault  in  not  signing 
notes,  and  in  not  making  request  up6n  the 
creditor  to  hasten  up  the  transaction,  and 
was  a  director  and  stockholder  at  the  time 
of  the  execution  of  the  notes,  and  was  rep- 
resented by  her  agent,  L.  W.  G.  Blalock,  in 
her  connection  with  the  mill.  (7)  Because 
the  machinery  had  to  be  erected  before  the 
full  performance  of  the  contract  (S)  The 
guaranty  enlarges  upon  the  times  of  sale,  and 
stipulates  for  two  classes  of  notes:  First 
indorsed  bankable  notes,  as  security  for  the 
credit  portion  of  the  purchase  money;  sec- 
ond, any  kind  or  form  of  notes  given  in  pay- 
ment not  security  when  due,  not  necessarily 
at  six  or  twelve  months  from  delivery  of  the 
machinery." 

On  the  former  appeal  in  this  case  (68  S.  0. 
1,  46  8.  B.  550)  this  court  said:  ••The  con- 
tract in  questioh  is  not  a  guaranty  of  col- 
lectibility but  a  guaranty  of  payment  pro- 
vided the  Goldville  Manufacturing  Company 
failed  to  do  so.  It  was  not  a  conditional 
guaranty,  but  an  absolute  guaranty."  The 
circuit  Judge,  under  the  pleadings,  properly 
charged  that.  If  the  notes  were  executed 
within  a  reasonable  time  after  the  machin- 
ery was  delivered,  the  defendant  was  not  dis- 
charged from  her  liability  under  the  guar- 
anty. But  it  was  error  when  he  charged 
that  if  the  notes  were  not  executed  within 
a  reasonable  time  after  the  delivery  of  the 
machinery,  that  the  defendant  was  thereby 
released  from  liability.  The  only  duty  in- 
cumbent on  the  plaintiff  under  the  terms  of 
the  agreement  was  to  deliver  the  machinery 
and  furnish  men  to  erect  it  which  duty  was 
fulfilled.  It  was  the  duty  of  the  Goldville 
Manufacturing  Company  to  deliver  the  notes 
in  conformity  with  the  requirements  of  the 
contract,  and  its  failure  to  perform  this  duty 
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cannot  be  attributed  to  the  plaintiff  as  an  act 
of  wrong,  but  Is  chargeable  to  the  guaran- 
tors, who  had  obligated  themselves  to  make 
pajment  In  case  the  principal  failed  to  per- 
form its  part  of  the  agreement: 

Furthermore,  the  charge  was  erroneous  In 
that  the  circuit  Judge  expressly  charged,  or 
necessarily  assumed  as  a  fact,  which  was  set 
up  as  a  defense,  that  the  notes  materially 
changed  the  terms  of  the  contract  by  extend- 
ing the  time  of  payment,  or  that  the  notes 
were  accepted  in  satisfaction  of  the  indebt- 
edness, which  fact  was  also  relied  upon  as  a 
defense  In  the  answer.  Mere  indulgence 
extended  the  principal  by  the  creditor  will 
not  discharge  the  guarantor.  Shubrtck  r. 
Russell,  1  De  8.  Eq.  815;  Witte  r.  Wolfe,  16 
8.  C.  274.  In  order  that  a  new  or  collateral 
agreement  shall  have  the  effect  of  dischar- 
ging the  guarantor  from  liability  by  reason 
of  the  fact  that  it  fixes  the  day  of  payment 
beyond  that  mentioned  in  the  original  con- 
tract, it  Is  necessary  that  it  should  be  based 
upon  valuable  consideration  and  be  legally 
binding  upon  the  parties  entering  into  it 
Pamell  v.  Price,  8  Rich.  Law,  121;  Witte  v. 
Wolfe,  16  S.  C.  274;  Gardner  v.  Gardner,  28 
8.C.688;  27  Enc  of  Law  (2d  Ed.)  600.  A  col- 
lateral agreement  between  the  principal  and 
the  creditor  by  which  the  creditor  receives 
additional  security  for  the  debt  will  not  sus- 
pend or  postpone  his  right  of  action  on  the 
original  agreement,  so  as  to  discharge  the 
guarantor,  unless  it  was  the  intention^f  the 
parties  to  the  collateral  agreement  that  the 
right  of  action  on  the  original  contract  should 
be  suspended  or  postponed  until  the  time  of 
maturity  named  in  the  collateral  agreement. 
United  States  v.  Hodge,  6  How.  279,  12  L. 
Ed.  437,  cited  in  Gardner  v.  Gardner,  23  S. 
C.  588.  The  effect  of  taking  a  note  or  obli- 
gation is  thus  stated  In  27  Enc.  of  Law,  491: 
"Much  controversy  has  arisen  as  to  the  effect 
to  be  attached  to  the  mere  acceptance  by 
the  creditor  of  a  negotiable  note  or  other 
obligation.  Several  difficulties  arise.  There 
may  be  doubt  as  to  whether  the  note  is  ac- 
cepted in  satisfaction  of  the  old  obligation, 
or  as  collateral  security  merely,  or  in  con- 
ditional payment.  Again,  there  may  be  a 
question  whether  the  acceptance  of  the  se- 
curity operates  as  an  agreement  on  the  part 
of  the  creditor  to  extend  time.  The  liability 
of  the  surety  on  the  principal  debt  can,  of 
course,  be  enforced  only  where  the  obliga- 
tion is  taken  solely  as  collateral  or  addi- 
tional security.  If  it  be  taken  in  satisfac- 
tion, or  in  conditional  satisfaction,  the  surety 
is  discharged.  The  understanding  of  the  t>ar- 
tles  at  the  time  of  the  transaction  will,  of 
course,  control,  but  in  many  cases  it  is  nec- 
essary to  resort  to  the  legal  presumptions 
that  arise.  Where  the  creditor  takes  new 
negotiable  paper  from  the  debtor,  the  surety 
is  prima  fade  discharged.  This  is  true 
whether  the  question  arises  in  those  states 
where  negotiable  paper  operates  as  prima 
fade  satisfaction  or  in  those  states  where  It 


operates  at  conditional  payment  only.  In 
the  one  case  the  debt  is  prima  fade  paid; 
in  the  other  there  is  a  prima  fade  extension 
of  time.  If,  instead  of  bdng  negotiable,  the 
security  taken  consists  in  bonds,  mortgages, 
or  other  choses  in  action,  the  presumption 
that  it  was  taken  in  satisfaction  or  in  con- 
ditional pajrment  does  not  arise,  and  it  is 
prima  facie  treated  as  collateral  only.  The 
fact  that  such  collateral  matures  in  the  fu- 
ture is  not  of  itself  suffident  to  raise  the 
presumption  of  an  extension  of  time  sfeh  as 
to  release  the  surety.'*  In  the  application  of 
these  prindples  the  Jury  must  determine 
whether  there  was  such  a  change  in  the  con- 
tract as  to  release  the  defendant  Merely 
construing  the  language  of  the  warranty,  ft 
is  manifest  that  the  parties  did  not  contem- 
plate that  the  giving  of  the  notes  in  "pay- 
ment" of  the  indebtedness  should  be  'in  set- 
tlement" of  the  liability  resting  upon  the 
obligors  under  the  terms  of  the  warranty. 
Therefore  if  the  words  "in  settlement,"  in 
the  letter  and  statement,  were  used  in  the 
sense  of  the  word  ••payment,"  as  Intended  by 
the  parties  in  the  guaranty,  then  they  do  not 
show  that  the  plaintiff  intended  to  release 
the  defendant  from  her  obligation  as  a  guar- 
antor. Whether  the  words  were  so  used  pre- 
sents a  question  of  fact  for  the  Jury.  Glover 
V.  Gasque,  67  S.  C.  18,  45  S.  E.  113;  Thomp- 
son V.  Protective  Union,  66  S.  C.  459,  45  8. 
E.  19.  It  will  thus  be  seen  that  the  liability 
of  the  defendant  was  dependent  upon  the  in- 
tention with  which  the  notes  were  executed, 
and  not  upon  the  question  whether  they 
were  made  within  a  reasonable  time  after 
the  delivery  of  the  machinery.  The  charge 
of  his  honor  the  presiding  judge  was  there- 
fore erroneous. 

The  next  question  for  consideration  is 
whether  his  honor  erred  ''In  allowing  the  de- 
fendant's attorney,  against  the  plaintiff's  ob- 
jection, to  introduce  in  evidence  a  statement 
of  P.  Pierce,  the  bookkeeper  of  the  plaintiff, 
purporting  to  show  an  alleged  settlement  of 
the  account  by  notes  of  Goldvllle  Manufac- 
turing Company;  the  error  being  that  It  does 
not  come  within  the  scope  of  the  authority 
of  a  bookkeeper  to  make  contracts  for  the 
company."  The  statement,  as  we  have  said, 
was  Inclosed  In  the  letter  hereinbefore  men- 
tioned, which  was  written  in  reply  to  one  of 
the  Goldvllle  Manufacturing  Company.  The 
statement  was  adopted  by  W.  O.  Pierce,  who 
had  the  authority  to  make  or  alter  contracts 
entered  into  with  the  company,  and  the  rul- 
ing was  correct. 

The  first  exception  is  as  follows:  *•(!)  His 
honor  the  presiding  judge  erred,  It  is  re- 
spectfully submitted,  in  excluding  the  testi- 
mony offered  by  the  plaintiff  at  the  trial  in 
the  following  particulars:  (1)  In  the  deposi- 
tion de  bene  esse  of  William  O.  Pierce  the 
statement  of  L.  W.  C.  Blalock  that  the  Gold- 
vllle Manufacturing  C6mpany  was  a  partner- 
ship composed  of  Jas.  S.  and  L.  W.  C.  Bla- 
lock and  Mrs.  M.  E.  Browning.    (2)  The  tea- 
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timony  of  tbe  defendant  Mrs.  M.  E.  Brown- 
ing as  a  deposition  de  bene  esse,  taken  npon 
her  own  motion  before  O.  K.  Manldln,  Esq.* 
notary  public,  and  nsed  in  evidence  in  the 
former  trial  of  the  case.  (3)  The  questions 
propounded  by  plaintiff's  attorney  to  the 
witness  L.  W.  0.  Blalock  as  to  what  was  the 
object  of  the  promoters  of  the  €k>ldvl1le  Man- 
ufacturing Company  in  having  it  incorporat- 
ed, what  was  the  cost  of  building  and  equip- 
ping the  mill,  and  the  amount  of  the  debts 
owing  by  the  Goldvllle  Manufacturing  Com- 
pany and  its  promoters  when  it  was  char- 
tered on  October  23,  1900.  (4)  The  record  or 
Judgment  roll  of  the  court  of  common  pleas 
for  Laurens  county,  in  said  state,  in  the  case 
of  the  C.  N.  &  L.  Railroad  Co.  v.  the  Gold- 
vllle Manufacturing  Co.,  of  Goldvllle,  S.  C, 
the  object  of  the  testimony  being  to  show  the 
insolvency  of  the  Goldvllle  Manufacturing 
Company  on  January  6,  1901,  and  the  extent 
of  its  indebtedness.  (5)  Duplicate  schedules 
of  assets  and  liabilities  of  the  Goldvllle  Man- 
ufacturing Company,  of  Goldvllle,  S.  C,  of 
Jas.  S.  and  L.  W.  C.  Blalock,  being  records 
in  bankruptcy  of  the  District  Court  of  the 
United  States  for  the  District  of  South  Caro- 
lina. (6)  The  question  propounded  by  the 
plaintiff's  attorney  to  the  witness  U  W.  C. 
Blalock,  to  refresh  his  memory,  if  he  had  not 
stated  in  a  letter  to  Sexton  Robbins  Company, 
agent  of  plaintiff,  as  to  who  comi)osed  the 
Arm  of  the  Goldvllle  Manufacturing  Com- 
pany." 

The  first  assignment  of  error  cannot  be 
sustained,  for  the  reason  that  the  mere  dec- 
larations of  a  person  are  not  admissible  in 
evidence  for  tbe  purpose  of  establishing  the 
fact  that  another  is  a  member  of  a  partner- 
ship. Bank  v.  Anderson,  28  S.  C.  144,  5  S.  E. 
343. 

Neither  can  the  second  assignment  of  error 
be  sustained.  The  testimony  seems  to  have 
been  taken  under  section  2878  of  the  Code  of 
Laws,  and,  if  so,  either  of  the  parties  to  the 
action  had  the  right  to  call  for  its  production. 
Pulaski  V.  Ward,  2  Rich.  Law,  119;  Petrie 
V.  R.  R.,  27  S.  C.  63,  2  S.  B.  837.  The  fact 
that  the  witness  examined  was  present  at 
the  trial  did  not  deprive  them  of  such  right 
McLaurin  v.  Wilson,  16  S.  O.  402.  After  the 
presiding  Judge  ruled  that  the  testimony  was 
inadmissible,  the  plalntlff*s  attorneys  offered 
it  as  an  admission  against  the  interests  of 
Mrs.  Browning,  a  party  to  the  suit.  Tbe  de- 
fendant's attorneys  consented  to  its  admis- 
sion for  that  purpose,  and  it  was  introduced. 
The  plaintiff  thus  had  the  benefit  of  the 
testimony,  and,  conceding  that  there  was  er- 
ror, it  was  not  prejudicial. 

The  third  assignment  of  error  does  not 
state  in  what  particulars  the  ruling  was  erro- 
neous. 

It  may  be  that  the  testimony  mentioned  in 
the  fourth  and  fifth  assignments  of  error 
was  admissible  under  the  ruling  in  Fales  v. 


Browning,  68  8.  C.  13,  46  S.  B.  645.  But,  as 
it  is  not  set  out  in  the  record*  tbe  court  can- 
not Judge  of  its  materiality. 

The  sixth  assignment  of  error  is  not  well 
taken.  The  testimony  which  the  plaintiff*8 
attorney  sought  to  educe  from  the  wftness 
was  irrelevant,  unless  the  object  was  to  show 
by  the  declarations  of  the  witness  that  Mrs. 
Browning  was  a  member  of  the  partnership. 
We  have  hereinbefore  shown  that  such  tes- 
timony was  inadmissible. 

The  tenth  exception  is  as  follows:  "Be- 
cause his  honor  erred  in  charging  defendant's 
second  request,  as  follows:  'Persons  may  as- 
sociate themselves  together  for  the  purpose 
of  forming  a  corporation  without  bein^  part- 
ners and  without  rendering  themselves  liable 
as  partners;'  and,  second,  'When  a  dbrpora- 
tion  is  formed,  and  one  takes  stock  therein, 
he  does  not  incur  any  liability  as  partner' — 
thie  error  being  that  said  propositions  were 
inapplicable  to  the  case,  and  misleading,  as 
the  testimony  shows  that  the  promoters  con- 
tracted debts  as  partners  in  building  the  mill 
and  iHirchasing  the  machinery  before  the 
corporation  was  formed."  It  is  not  contended 
that  the  propositions  of  law  embodied  in  the 
requests  to  charge  were  not  sound,  but  that 
they  were  inapplicable  and  misleading  in  this 
case.  The  reason  assigned  by  the  appellant 
to  show  why  they  were  inapplicable  and  mis- 
leading is  that  the  testimony  shows  that  the 
promoters  contracted  debts  as  partners. 
This  j^round  rests  upon  the  assumption  of  a 
fact  that  was  in  dispute,  and  hotly  contest- 
ed. This  exception  must  therefore  be  over- 
ruled. 

The  eleventh  exception  is  as  follows:  "Be- 
cause his  honor  erred  in  charging  defendants 
third  request,  as  follows:  'A  person  cannot 
be  made  a  partner  against  his  will;  so  that 
if  one  does  not  consent  to  become  a  part- 
ner, and  does  not  permit  his  or  her  name  to 
be  used  as  a  partner,  there  can  be  no 
ground  of  liability  as  such' — ^the  error  be- 
ing to  ignore  the  law  of  a  silent  or  dormant 
partner,  because  he  may  be  held  liable  as  a 
partner  upon  acts  merely,  such  as  tbe  con- 
tribution of  two  or  more  persons  of  property, 
labor  or  skill  in  some  lawful  purpose  for  their 
common  benefit,  although  they  may  deny  or 
be  ignorant  of  the  relation  of  partnership  or 
its  results."  Again,  it  is  not  contended  that 
the  proposition  in  the  request  was  unsound, 
but  that  his  honor  should  have  charged  the 
law  as  to  silent  or  dormant  partners.  If  the 
apx>ellant  desired  the  circuit  Judge  to  charge 
the  law  as  to  dormant  partners,  requests 
should  have  been  presented  to  that  effect 
The  exception  cannot  be  sustained. 

The  views  hereinbefore  expressed  practi- 
cally dispose  of  all  the  questions  in  the  caaa 

It  is  the  Judgment  ojT  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed* 
and  the  case  remanded  to  that  court  for  a 
new  trial. 
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(1,17  X.  C.  J74) 

TROTTER  y.  ANGBL  tC  aL 


(Supreme  Court  of  North  Carolina, 

1904.) 


Dee.  IT, 


B0HD8  —  UABmiTT  —  DISCHABGB— ■TIDXHOB— 

HABMLESB  EBBOB. 

1.  Where,  in  an  action  to  recover  on  a  bond 
given  for  the  price  of  a  livery  businees,  one  of 
the  defendants  testified  that  he  had  never  had 
any  talk  with  the  obligee  about  his  release  from 
the  bond  until  after  he  had  sold  hia  interest 
in  the  business  to  his  partner,  it  was  not  error 
to  refuse  to  permit  defendant  to  testify  further 
that  he  sold  out  his  interest  to  his  partner  be- 
cause he  was  to  be  released  from  liability  on 
the  bond,  and  that  such  release  was  part  of  the 
consideration- 

2.  Where,  in  an  action  on  a  bond  given  for  the 
price  of  a  livery  business,  the  court,  at  the  re- 

auest  of  one  of  the  defendants,  eliminated  from 
tie  case  the  question  of  consideration  inducing 
such  defendant  to  sell  his  interest  in  the  busi- 
ness to  his  partner,  error,  if  any,  in  refusing  to 
permit  such  defendant  to  testify  that  he  sold 
nis  interest  to  his  partner  because  he  was  to 
be  released  from  liability  on  the  bond,  which 
was  a  part  of  the  consideration,  was  hannless. 

Appeal  from  Superior  Court,  Macon  Coun- 
ty; B.  B.  Jones,  Judge. 

Action  by  H.  G.  Trotter  against  T.  W. 
Angel  and  others.  From  a  Judgment  In  fa- 
vor of  plaintiff,  defendants  appeal.  Af- 
firmed. 

Robertson  &  Benbow,  Jones  &  Johnston, 
and  J.  Frank  Ray,  for  appellants.  Horn  & 
Mann,  for  appellee. 


MONTGOMERY,  J.  The  defendants  Angel 
and  Shepherd  bought  out  the  livery  buEdness 
of  the  plaintilTs  assignor,  and  executed,  to- 
gether witb  the  other  defendant,  Sheffield, 
as  surety,  the  sealed  obligation,  mentioned  in 
the  complaint,  for  the  payment  of  the  pur- 
chase price,  $825.  It  is  admitted  that  the 
contract  was  executed  by  the  parties,  that 
$572.38  bad  been  paid  on  the  contract;  and 
that  the  plaintiff  was  the  owner  thereof. 
The  defendants  Shepherd  and  Sheffield  seek 
to  avoid  their  liability  for  the  balance  which 
remains  due  on  the  contract  by  reason  of  an 
alleged  release  and  discharge  on  the  part  of 
the  obligee.  The  position  of  the  defendant 
Shepherd  is  that  the  obligee  agreed  with  him 
and  the  defendant  Angel  that  if  he,  Shep- 
herd, would  sell  out  his  interest  in  the  livery 
business  to  Angel,  the  obligee  would  release 
him  from  his  contract  and  agreement,  and 
look  to  Angel  only  for  its  fulfillment;  that 
he  did  transfer  and  assign  his  interest  in  the 
business  to  Angel  under  that  agreement; 
and  that,  therefore,  he  is  discharged  from 
his  original  obligation.  The  position  of  the 
defendant  Sheffield  is  that  he  was  only  a 
surety  on  the  original  obligation;  that  Shep- 
herd was  discharged  and  released  by  the 
obligee  from  liability  on  the  original  con- 
tract; and  that  therefore  in  law  he  was  dis- 
charged. The  issues  tendered  by  the  de- 
fendants were:  (1)  Is  defendant  Angel  In- 
debted to  plaintiff,  and,  if  so,  in  what  sum? 


C9  Is  defendant  Shepherd  indebted  te  plain- 
tiff, and,  if  80,  in  what  sum?  (S)  Is  defend- 
ant Sheffield  indebted  to  plaintiff^  and,  if  so. 
In  what  sum? 

The  evidence  was  conflicting  and  contra- 
dictory. It  was  offered  to  be  shown  by  the 
defendant  Shepherd,  a  witness  for  the  de- 
fendants, that  he  sold  out  his  Interest  in  the 
livery  business  to  Angel  because  he  was  to 
be  released  from  the  payment  of  liability  on 
the  bond,  and  that  that  was  part  of  the  con- 
sideration. We  see  no  error  In  the  refusal 
of  his  honor  to  receive  that 'evidence.  The 
witness  had  just  said  that  he  had  never  had 
any  talk  with  the  obligee  about  bis  release 
from  the  bond  until  after  he  had  made  the 
trade  with  Angel.  The  question,  therefore, 
did  not  relate  to  a  release  from  the  bond  by 
the  obligee,  but  to  what  was  said  and  done 
between  Shepherd  and  Angel.  If  that  had 
been  the*  understanding  between  Shepherd 
and  Angel,  it  could  not  have  affected  the 
obligee  for  the  reason  that  we  have  given; 
that  Is,  that  Shepherd  had  sold  out  and  trad- 
ed with  Angel  before  he  had  had  any  conver- 
sation on  the  subject  with  the  obligee.  How- 
ever, this  witness  was  allowed  to  state  that 
he  would  not  have  sold  to  Angel  had  he  not 
thought  he  would  be  released,  and  that  he 
received  nothing  from  Angel,  but  simply 
turned  over  his  interest  In  the  contract  to 
him. 

If  there  had  been  error  in  the  exclusion 
of  the  evidence  it  would  have  been  harmless, 
because  his  honor,  at  the  request  of  the  de- 
fendant Shepherd,  eliminated  the  question  of 
consideration  from  the  case  and  from  the 
jury's  consideration  by  giving  the  Jury  the 
following  Instruction:  *'(!>  That  if  they  shall 
find  from  the  evidence  that  J.  S.  Trotter,  one 
of  the  parties  In  the  firm  of  H.  G.  Trotter  & 
Son,  said  to  T.  W.  Angel  that  if  he,  Angel, 
would  buy  out  the  interest  of  T.  B.  Shepherd 
In  the  livery  business  of  Ange!  &  Shepherd, 
that  in  that  event  he,  J.  S.  Trotter,  or  the 
firm  of  H.  G.  Trotter  &  Son,  would  release 
Shepherd  from  liability  on  the  contract  sued 
on,  and  if  the  jury  shall  further  find  that 
Angel  communicated  this  offer  to  Shepherd, 
and  in  consequence  thereof  Shepherd  did  sell 
out  his  interest  in  the  livery  business  to 
Angel,  then  the  court  charges  yon  to  answer 
the  second  issue  'No'  and  the  third  'No.'  (2) 
That  if  the  jury  shall  find  from  the  evidence 
that  J.  S.  Trotter,  of  the  firm  of  H.  G.  Trot- 
ter &  Son,  told  the  defendant  Shepherd  that 
he  or  the  firm  would  release  Shepherd  from 
further  liability  on  the  contract  sued  on  if 
he.  Shepherd,  would  sell  his  interest  in  the 
livery  business  to  Angel,  and  in  consequence 
thereof  Shepherd  did  sell  his  interest  to  An* 
gel,  then  the  court  charges  you  to  answer 
the  second  and  third  issues  *No.' " 

There  was  no  error  in  the  charge  of  the 
court  raised  by  section  3,  for  it  is  perfectly 
apparent  that  the  word  "chaffering,"  in  the 
connection  in  which  the  judge  used  it  made 
the  instruction  consonant  and  of  like  Import 
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with  the  Instructions  asked  by  the  defendant 
Shepherd  and  quoted  above. 

There  be^g  no  error  in  the  exclusion  of 
the  evidence  referred  to,  and  no  error  in  the 
charge  on  the  subject  of  the  alleged  release 
and  discharge  of  the  defendant  Shei^herd,  it 
follows  that  there  was  no  error  in  the  case  of 
which  the  surety  Sheffield  could  complain; 
for  his  honor,  at  the  latter's  request,  told  the 
Jury  (1)  that  if  they  "shall  find  from  the  evi- 
dence that  the  defendant  Sheffield  was  sim- 
ply surety  for  the  defendants  Angel  and 
Shepherd  on  the  contract  sued  on,  and  this 
fact  was  known  to  the  plaintiff  or  his  part- 
ner, J.  S.  Trotter,  and  shall  further  find  from 
the  evidence  that  the  defendant  Shepherd 
was  released  from  further  liability  on  the 
contract,  as  heretofore  explained,  then  you 
shall  answer  the  thh'd  issue  'No/  (2)  If  the 
Jury  shall  And  from  the  evidence  that  Shep- 
herd was  released  by  J.  S.  Trotter  from  fur- 
ther liability  on  the  contract  sued  on,  as 
heretofore  explained,  then  you  will  answer 
the  third  issue  'No.'  " 

His  honor  submitted  the  casQ  fully  and 
fairly  to  the  Jury,  with  full  and  proper  in- 
structions on  every  point  The  defendants 
were  denied  no  proper  evidence,  and  in  fact 
probably  got  In  some  they  were  not  strictly 
entitled  to,  and  the  Jury  simply  accepted  the 
evidence  introduced  by  the  plaintiff  as  true. 
No  error. 


(187  N.  C.  251) 

TURNER  V.   McKBEL 

(Supreme  Court  of  North  Oarolina.    Dec.  IT, 

1904.) 

OOUHTIBB  —  COlOaSSIONEBS  —  AIXOWAHCB  OF 

CLAIMS— OFFIOIAL    NBOLEOT— AO- 

TIONB— PLEADINO. 

1.  Gode,  §  840,  rule  5,  provides  that  pleadings 
in  justices'  courts  need  not  be  in  any  particular 
form,  but  must  be  such  as  to  enable  a  person  of 
coDunon  understanding  to  know  what  is  meant. 
Section  754  provides  that  no  account  shall  be 
audited  by  a  board  of  county  commissioners  un- 
less it  is  itemized  and  verified.  Section  711  pro- 
vides that  any  commissioner  who  shall  neglect 
to  perform  any  duty  required  of  him  bv  law 
shall  be  guilty  of  a  misdemeanor,  and  shall  also 
be  liable  to  a  penalty  of  $200  for  each  of- 
fense, to  be  paia  to  any  person  who  shall  sue 
for  tne  same.  Held,  that  a  complaint  before  a 
Justioe  aUctfinff  the  nonpayment  of  $200  doe 
by  reason  of  the  penalty  accrued  under  section 
711  of  the  Code  for  his  [defendant's]  neglect 
of  duty  as  a  member  of  the  board  of  commis- 
sioners of  O.  county,  for  his  failure  to  require 
an  itemized  account  fully  verified  by  the  oath 
of  L.,  before  he  audited  and  approved  such  ac- 
count as  required  by  section  754  of  the  Oode, 
stated  a  cause  of  action,  although  It  did  not 
particularize  the  account  in  question,  and,  if  de- 
fendant desired  fuller  information,  he  should 
have  asked  for  a  bill  of  particulars  in  accord- 
ance with  section  259,  and  should  not  have  de- 
murred. 

2.  Ck>de,  {  754,  providing  that  no  account  shall 
be  audited  by  a  board  of  countv  commissioners 
unless  it  is  itemized  and  verified,  is  mandatory, 
and  does  not  confer  any  discretion  upon  the 
eommissioners. 

Walker  and  Oonnor,  JJ.,  dissenting. 

S  2.  See  Counties,  vol.  13,  Cent.  Dig.  99  313,  314. 


Appeal  from  Superior  Court,  Orange  Coun- 
ty;  Bryan,  Judge. 

Qui  tarn  action  by  C  D.  Turner  against 
B.  H.  McKee.  From  a  Judgment  of  the  su- 
perior court  on  appeal  from  a  justice's  Judg- 
ment dismissing  the  action,  plaintiff  ap- 
peals.   Reversed. 

C.  D.  Turner,  In  pro.  per.  Qraham  ft 
Graham  and  S.  M.  Gattls,  for  appellee. 

CLARK,  C.  J.  Code,  §  754,  provides  that 
^'no  account  shall  be  audited  by  the  board 
[of  county  -  commissioners]  for  any  servtces 
or  disbursements,  unless  it  is  first  made  out 
in  items  and  has  attached  to,  and  filed  with, 
it  the  affidavit  of  the  claimant  that  the 
services  therein  charged  have  been  in  fact 
made  and  rendered  and  that  no  part  there- 
of has  been  paid  or  satisfied."  This  Is  a  very 
explicit  and  very  wise  provision  of  the  law- 
making power.  It  Is  of  the  highest  im- 
portance to  the  public  that  this  requirement 
should  always  and  everywhere  be  strictly 
observed.  The  lawmakers  were  so  fully  per- 
suaded of  the  necessity  of  county  oommis- 
sioners  observing  this  and  similar  provisions 
that  it  is  further  provided  by  Code,  §  711. 
that  ''any  commissioner  who  shall  neglect 
to  perform  any  duty  required  of  him  by  law 
as  a  member  of  the  board  shall  be  griiilty  of 
a  misdemeanor  and  shall  also  be  liable  to 
a  penalty  of  $200  for  each  ofTense,  to  be 
paid  to  any  person  who  shall  sue  for  the 
same."  Not  satisfied  with  placing  the  coun- 
ty commissioners  under  the  supervision  of 
the  grand  jury  and  solicitor,  the  Legislature 
added  a  qxd  tarn  action;  thus  making  it  to 
the  special  as  well  as  general  interest  of 
any  citizen  to  see  that  the' duties  Imposed 
upon  the  commissioners  are  faithfully  exe- 
cuted. The  plaintlfT  accordingly  brought  this 
action  against  one  of  the  county  commis- 
sioners before  a  justice  of  the  peace  *^or 
the  penalty  of  $200  accrued  under  section 
711  of  the  Code  of  North  Carolina  for  neg- 
lect of  duty  required  of  him  as  a  member  of 
the  board  of  commissioners,  for  tailing  to 
require  an  itemized  and  verified  account  to 
be  filed  by  John  Laws  before  auditing  the 
said  account,  as  required  by  section  754  of 
the  Code."  This  was  stated  in  the  sum- 
mons. In  his  return  to  the  appeal,  the  Jus- 
tice stated:  "The  plaintiff  complained  of 
the  nonpayment  of  $200  due  by  reason  of 
the  penalty  accrued  under  section  711  of 
the  Code  for  his  neglect  of  duty  as  a  mem- 
ber of  the  board  of  commissioners  of  Orange 
county,  for  his  failure  to  require  an  item- 
ized account,  fully  verified  by  the  oath  of 
John  Laws,  before  he  audited  and  approved 
said  account,  as  required  by  section  754  of 
the  Code.  The  defendant  demurs  to  the 
complaint  in  this  action,  for  that  the  plaintiff 
in  said  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  in  that 
it  fails  to  show  what  accounts,  if  any,  the 
defendant  is  liable  to  the  plaintiff  for  the 
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penalty  Bued  for/*  And  the  justice  of  the 
peace  added  that  he  dismissed  the  action 
at  the  plaintifTs  cost. 

On  appeal  the  judge  ^'sustained  the  de- 
murrer, and  (there  being  no  amendment 
asked)  affirmed  the  judgment  of  the  justice 
of  the  peace  dismissing  the  action."  This 
was  error.  Code,  §  840,  rule  5,  provides,  as 
to  proceedings  in  the  justice's  court:  *Tlead- 
ings  are  not  required  to  be  in  any  particu- 
lar form  but  must  be  such  as  to  enable  a 
person  of  common  understanding  to  know 
what  is  meant."  The  allegation  of  ''neglect 
of  duty  in  failing  to  require"  an  Itemized 
and  verified  account  is  a  charge  of  negli- 
gently  failing  to  do  so.  The  statutes  (sec- 
tions 754  and  711)  are  also  referred  to  In 
stating  the  cause  of  actioxL  The  defendant 
certainly  must  have  known  what  was  meant 
here,  and  that  he  was  sued  for  "a  penalty  of 
^200,  under  section  711  of  the  Code,  for  neg- 
lect of  duty  as  a  member  of  the  board  of 
commissioners  of  Orange  county,  for  his 
failure  to  require  an  Itemized  account,  fully 
verified  by  the  oath  of  John  Laws,  before 
he  audited  and  approved  said  account,  as 
required  by  section  754  of  the  Code."  The 
magistrate  xmderstood  exactly  what  the  ac- 
tion was  for,  and  thus  clearly  states  it  in 
his  return*  It  is  impossible  that  the  de- 
fendant and  his  counsel  did  not  understand 
it.  The  defendant,  a  public  officer,  thus 
clearly  charged  with  a  failure  to  discharge 
a  public  duty,  should  have  answered,  either 
admitting  or  denying  the  charge,  or  setting 
up  his  defense.  In  Staton  v.  Wlmberly,  122 
N.  C.  107,  29  S.  E.  63,  the  court  said  that 
the  statute  imposing  the  duty,  whose  viola- 
tion was  there  alleged,  "allows  some  discre- 
tion in  the  board  of  commissioners  by  the 
express  terms  of  the  statute,"  and  that  the 
evidence  failed  to  show  any  abuse  of  that 
discretion.  Code,  §  754,  does  not  confer  any 
discretion,  but  is  mandatory.  In  requiring 
the  account  to  be  itemized  and  sworn. 
Whatever  defense  the  defendant  has  must 
appear  by  the  answer  and  on  the  trial. 
There  has  been  no  such  failure  to  state  a 
cause  of  action  as  to  justify  a  dismissal  of 
the  action. 

It  does  not  appear  that  there  was  more 
than  one  account  audited  in  favor  of  John 
Laws,  and,  if  there  had  been,  the  plalntiflP 
could  have  made  out  his  allegation  upon  the 
trial  by  showing  any  one  account  or  all  of 
the  accounts  of  John  Laws  which  had  been 
iiudlted  without  being  itemized  and  verified 
as  required  by  the  statute,  other  than  those 
whose  illegal  auditing  was  protected  by  the 
statute  of  limitations,  if  pleaded.  If  the 
defendant  desired  fuller  information  before 
pleading,  he  should  not  have  demurred,  but 
should  have  asked  for  a  bill  of  particulars. 
''The  court  may  in  all  cases  order  a  bill  of 
particulars"  (Code,  (  269),  and  even  in 
criminal  cases  (State  ▼.  Brady,  107  N.  C. 
822, 12  8.  E.  825).  See  cases  cited  in  Clark's 
Code  (8d  Ed.)  p.  274.    But  here  the  defend- 


ant was  even  better  informed  than  the 
plaintiff.  It  ^  was  plain  to  the  defendant 
'*what  was  meant"  by  the  proceeding,  and 
he  needed  no  further  information  to  set  up 
his  defense. 

An  indictment  of  a  public  officer  for  neg- 
lect of  duty,  not  more  explicit  than  here, 
was  sustained  in  State  v.  Dickson,  124  N.  C. 
871,  32  S.  B.  961.  In  State  v.  Hatch,  116 
N.  C.  1003,  21  S.  B.  430,  it  was  held  that 
"carelessness  amounting  to  a  willful  want 
of  care  in  the  discharge  of  official  duties" 
Justified  a  verdict  of  guilty,  even  under  sec- 
tion 1090  of  the  Code,  and  that  honesty  and 
good  intent  are  not  a  full  defense,  because 
there  may  be  neglect  of  duty  without  any 
corruption  in  office.  This  has  been  cited 
with  approval  in  Stanley  v.  Baird,  118  N.  C. 
88,  24  S.  B.  12;  Sanders  v.  Earp,  118  N.  C. 
279,  24  S.  E.  8;  State  v.  Ostwalt,  118  N.  0. 
1218,  24  S.  E.  660,  32  L.  R.  A.  396;  State  v. 
Deyton,  119  N.  C.  882,  26  S.  B.  159;  Staton 
V.  Wlmberly,  122  N.  C.  110,  29  S.  B.  63; 
State  V.  Dickson,  124  N.  C.  874,  32  S.  B. 
961.  We  are  not  anticipating  any  defense 
the  defendant  may  set  up,  but  merely  hold 
that  a  sufficient  cause  of  action  has  been 
stated,  under  Code,  §§  754,  711,  when  the 
facts  herein  alleged  are  admitted  by  a  de- 
murrer, especially  when  the  pleading  was 
in  a  court  of  a  justice  of  the  peace,  and  no 
repleading  was  ordered  on  the  hearing  of 
the  appeal  in  the  superior  court 

The  judgment  dismissing  the  action  must 
be  reversed.  The  demurrer  should  be  over- 
ruled, with  leave  to  the  defendant  to  an- 
swer over.    Code,  §  27Z 

Reversed. 

DOUGLAS,  J.  (concurring).  I  am  much 
Impressed  with  the  able  and  elaborate  dis- 
senting opinion  of  Justice  CONNOR,  and 
heartily  agree  to  nearly  all  he  says,  and  yet 
I  cannot  come  to  his  conclusion.  It  may  be 
that  I  am  unduly  infiuenced  by  my  disin- 
clination to  permit  a  public  officer  to  meet  a 
charge  of  official  misconduct  with  a  mere 
demurrer.  I  think  he  should  answer,  and, 
if  he  needs  any  further  information  for  his 
defense,  let  him  ask  for  a  bill  of  particu- 
lars, or  move  the  court  to  ''require  the  plead- 
ing to  be  made  definite  and  certain  by 
amendment,"  as  provided  in  section  261  of 
the  Code.  I  cannot  think  that  the  defendant 
is  so  entirely  ignorant  in  fact  as  he  may  be 
in  contemplation  of  law.  I  am  still  of  the 
opinion  that  "an  informer  has  no  natural 
right  to  the  penalty,  but  only  such  right  as 
is  given  by  the  strict  letter  of  the  law,"  as 
was  said  in  Dyer  v.  Ellington,  126  N.  C. 
941,  36  S.  E.  177.  I  also  think  that  the 
statute,  being  penal  in  its  nature,  although 
the  action  thereon  is  said  to  be  civil,  should 
be  strictly  construed  in  furtherance  of  sub- 
stantial right,  and  that  faithful  public  offi- 
cers, honestly  striving  to  do  their  duty  with- 
in  the  letter  and  spirit  of  the  law,  should 
not  be  held  liable  for  omissions  purely  tech- 
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nlcal  in  their  nature  and  Immaterial  In  their 
resolts.  On  the  other  hand,  no  matter  how 
high  their  character  or  how  honest  their  gen- 
eral Intentions,  they  cannot  be  permitted 
to  treat  with  Indifference  laws  passed  for 
the  protection  of  the  public  whose  servants 
they  are.  Let  them  render  an  account  when 
called  on,  and  If  they  are  faithful  they  will 
receive  the  fullest  measure  of  justice.  I  do 
not  mean  to  Intimate  any  opinion  as  to  the 
facts  of  this  case,  because  I  know  nothing 
of  the  facts.  They  are  to  be  passed  on  by 
the  jury,  with  whose  functions  I  have  nei- 
ther the  wish  nor  the  right  to  Interfere. 
While  this  Is  not  a  criminal  prosecution,  It 
seems  to  me  that  It  comes  within  the  general 
rule  of  official  conduct  discussed  In  State  v. 
Dickson,  124  N.  0.  871,  32  S.  B.  961.  I  con- 
cur In  the  opinion  of  the  court 

WALKER,  J.  (dissenting).  My  first  Im- 
pression of  this  case  was  that  the  plaintiff 
had  alleged  facts  sufficient  to  constitute  a 
cause  of  action,  and,  while  he  had  not  plead- 
ed with  technical  accuracy,  and  perhaps  had 
stated  his  grievance  somewhat  Inartiflcially, 
yet  there  was  just  enough  said  to  require  au 
answer  from  the  defendant  A  more  care- 
ful and  critical  examination  of  the  case, 
and  a  better  understanding  of  the  facts, 
convince  me  that  my  first  Impression  was 
not  correct,  and  that  there  are  defects  in 
the  complaint,  which,  In  the  present  state  of 
the  case,  namely,  a  defective  complaint,  and 
a  demurrer  thereto  sustained,  must  be  fatal 
to  the  plaintiff's  recovery,  at  least  in  this  ac- 
tion. The  pleadings  In  the  justice's  court 
were  oral,  but  the  cause  of  action  Is  set 
out  In  the  summons,  and  the  substance  of  It, 
which  Is  stated  in  the  return  of  the  justice 
as  required  by  Code,  §  840,  rule  2,  Is  as 
follows:  *'The  plaintiff  complained  of  the 
defendant  for  the  nonpayment  of  the  sum 
of  $200  due  by  reason  of  penalty  accrued  un- 
der section  711  of  the  Code  of  North  Car- 
olina, for  his  neglect  of  duty  as  a  member  of 
the  board  of  commissioners  of  Orange  coun- 
ty,  for  his  failure  to  require  an  itemized  ac- 
count, fully  verified  by  the  oath  of  John 
Lews,  before  he  audited  and  approved  said 
account,  as  required  by  section  754  of  the 
Code.*'  The  duty,  for  a  breach  of  which 
the  plaintiff  claims  a  penalty.  Is  thus  pre- 
scribed by  law:  "No  account  shall  be  au- 
dited by  the  board  for  any  services  or  dis- 
bursements, unless  It  Is  made  out  in  items 
and  has  attached  to  and  filed  with  It  the 
affidavit  of  the  claimant  that  the  services 
therein  charged  have  been  In  fact  made  and 
rendered,  and  that  no  part  thereof  has  been 
paid  or  satisfied.  Each  account  shall  state 
the  nature  of  the  services,  and  where  no 
specific  compensation  is  provided  by  law, 
it  shall  also  state  the  time  necessarily  de- 
voted to  the  performance  thereof.  The 
board  may  disallow  or  require  further  evi- 
dence of  the  account,  notwithstanding  the 
verification."    Code,  §  754.    The  penalty  for 


a  violation  of  the  duty  required  by  that  sec- 
tion Is  Imposed  by  section  711  as  follows: 
"Any  commissioner  who  shall  neglect  to 
perform  any  duty  required  of  him  by  law 
as  a  member  of  the  board,  shall  be  guilty  of 
a  misdemeanor,  and  shall  also  be  liable  to 
a  penalty  of  $200  for  each  offence  to  be  paid 
to  any  person  who  shall  sue  for  the  same.'' 
It  win  be  observed  that  by  section  754  It 
is  provided  that  the  duty  of  the  commis- 
sioners to  require  an  itemized  account  shall 
extend  only  to  accounts  for  services  render- 
ed and  disbursements  made  by  the  claim- 
ant for  the  benefit  of  the  county,  and  the 
requirement  that  the  statement  shall  be  veri- 
fied is  confined  only  to  accounts  for  services 
thus  rendered.  In  the  latter  case  the  claimant 
must  not  only  itemize  his  account,  but  must 
make  oath  *'that  the  services  therein  char- 
ged have  been  In  fact  made  and  rendered 
and  that  no  part  thereof  has  been  paid  or 
satisfied*"  The  use  of  the  word  "made**  In 
that  part  of  the  section  last  quoted  would 
Indicate  that  It  was  Intended  that  accounts 
for  disbursements  should  also  be  verified* 
as  the  verb  "made"  would  aptly  apply  to  dis- 
bursements, whereas  It  does  not  to  services. 
We  would  not,  in  correct  speech,  use  the  term 
"services  made"  by  the  claimant  This  ap- 
parent Inaccuracy  in  the  form  of  expression 
cannot,  as  we  will  presentiy  see,  have  the 
effect  to  enlarge  the  scope  of  the  statute,  or 
to  extend  its  operation  beyond  the  meaning 
of  the  words  actually  used.  But  if  It  could 
have  such  effect  in  the  Interpretation  of  a 
penal  statute,  and  the  section  be  construed 
to  require  an  Itemized  and  verified  state- 
ment, both  in  the  case  of  accounts  for  serv- 
ices performed  and  in  that  of  disbursements 
made  for  and  in  behalf  of  the  county,  we 
still  think  that  plaintiff's  case  as  stat^  In 
his  complaint  is  without  the  statute,  as, 
from  the  statement  of  the  legislation  upon 
this  subject  which  we  have  made,  it  seems 
clear,  upon  the  settled  principles  of  construc- 
tion applicable  to  penal  enactments,  that  no 
one  of  the  duties  required  to  be  performed 
by  the  commissioners  comes  within  this  case, 
so  as  to  subject  the  defendant  to  the  penalty 
imposed  by  section  711  of  the  Code. 

It  is  perfectly  familiar  learning — ^belng  one 
of  the  first  principles  of  statutory  Interpreta- 
tion— that  penal  laws  must  be  construed 
strlctiy,  and  It  Is  not  permissible  to  enlarge 
their  operation  by  Implication  nor  by  any 
equitable  construction,  but  we  must  ascertain 
their  meaning  only  by  the  express  letter. 
They  must  be  restricted  to  the  plain  Import  of 
the  language  used  to  convey  the  intent  of 
the  Legislature.  Smithwick  v.  Williams,  30 
N.  0.  268;  Coble  v.  Shoffner,  75  N.  C.  42; 
State  V.  Midgett,  85  N.  C.  53a  In  declaring 
upon  a  penal  statute,  certain  rules  of  plead- 
ing, besides  the  general  rules,  are  specially 
applicable  to  such  cases.  The  plaintiff,  in 
his  complaint,  under  the  general  rule,  must 
show  a  good  title  to  that  which  he  seeks  to 
recover;  and,  if  he  falls  in  this  respect*  the 
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defendant  may  demur,  move  In  arrest  of 
Judgment,  or  bring  a  writ  of  error.  But 
the  special  rules  require  him,  In  an  action 
for  a  penalty,  to  set  forth  every  fact  essen- 
tial to  show  that  his  case  Is  within  the  letter 
and  spirit  of  the  law  by  which  It  is^  given. 
He  must  plead  with  particularity,  so  that  the 
court  may  clearly  see,  without  the  necessity 
of  making  any  inference.  Implication,  or  con- 
jecture, that  the  unlawful  act  has  been  done, 
or  that  the  duty  enjoined  has  been  omitted, 
by  the  defendant.  No  intendment  will  be 
made  in  his  favor.  He  must  succeed,  If  at 
all,  upon  the  facts  as  he  states  them,  and 
not  upon  any  deduction  from  them,  or  any 
mere  statement  of  a  conclusion  of  law. 
Arcbbold  Qv.  PI.  106,  109;  1  Chltty,  PI.  372; 
16  Bnc.  PI.  &  Pr.  274.  275,  276;  Wright  v. 
Wheeler,  30  N.  0.  184.  While  the  distinc- 
tion between  actions  at  law  and  suits  in 
equity  and  all  feigned  Issues  have  been  abol- 
ished, and  there  is  now  but  one  form  of  ac- 
tion for  the  enforcement  or  protection  of 
private  rights  or  the  redress  of  private 
wrongs,  which  is  denominated  a  civil  action 
(€k)nst  art  4,  (  1),  and  while  new  rules  have 
been  prescribed  for  determining  the  suffi- 
ciency of  a  pleading  (Code,  (  231),  one  of 
which  rules  is  that.  In  the  construction  of  a 
pleading  for  the  purpose  of  determining  its 
legal  effect,  its  allegations  shall  be  liberally 
construed,  with  a  view  of  substantial  Jus- 
tice between  the  parties  (Code,  §  260),  all 
this  does  not  mean  that  the  court  shall  sup- 
ply necessary  allegations,  nor  was  it  intend- 
ed to  repeal  those  rules  of  pleading  so  es- 
sential to  producing  certainty  of  statement* 
and  consequently  a  determinate  issue  be- 
tween the  parties,  for  the  Code  provides  that 
the  complaint  shall,  in  actions  in  the  superior 
court,  contain  "a  plain  and  concise  state- 
ment of  the  facts  constituting  a  cause  of  ac- 
tion," and  in  actions  in  Justices'  courts  it 
shall  state  In  a  "plain  and  direct  manner" 
the  said  facts;  the  latter  being  language  no 
different  In  effect  from  that  used  in  the  case 
of  pleadings  In  the  higher  court,  but  of  equiv- 
alent import  However  we  may  consider  it, 
the  law  requires  in  every  court  that  the  plead- 
ings shall  state  the  facts,  and  all  the  facts, 
which  are  necessary  to  constitute  a  good  cause 
of  action,  plainly  and  concisely.  I  do  not  sec 
that  this  substantially  varies  the  rule  of  the 
common  law,  or,  what  was  sometimes  called, 
the  rule  of  special  pleading.  The  two  sys- 
tems are  in  this  respect  essentially  the  same. 
The  plaintiff  sues  in  what  is  termed  a 
"popular  action,"  not  so  called  because  such 
actions  meet  with  popular  favo/  or  approval, 
but  deriving  its  name  solely  from  the  pecu- 
liar fact  that  it  can  be  brought  by  any- 
body who  is  willing  to  inform  against  the 
defendant,  and  who  is  therefore  denominated 
a  cominon  informer  or  prosecutor.  Black- 
stone  defines  it  as  an  action  for  a  statutory 
penalty  or  forfeiture,  given  to  any  such  per- 
mm  or  persons  as  will  sue  for  it — an  ac- 
tion given  In  England  to  any  of  the  King's 


subjects  (3  BL  Comm.  161),  and  in  this  coun- 
try to  the  people  in  general.  The  recovery 
may  go  to  the  informer,  or.  If  the  action  be 
qui  tam— -that  is,  one  in  which  the  plaintiff 
sues  for  the  state  as  well  as  for  himself — 
it  is  divided  as  the  law  may  direct. 

Having  acquainted  ourselves  with  the  na- 
ture of  the  action,  and  applying  the  forego- 
ing principles  to  this  case,  let  us  see  if  the 
plaintiff  has  brought  it  within  the  statute,  so 
as  to  become  entitled,  as  a  common  inform- 
er, to  the  penalty  he  seeks  to  recover.  I 
think  he  has  not  Section  754  applies  only 
to  cases  where  the  account  is  for  services 
rendered,  and,  even  if  a  verifled  statement  is 
required  as  to  disbursements,  it  refers  to 
such  as  have  been  made  by  the  claimant. 
There  are  many  other  kinds  of  accounts  filed 
with  the  commissioners  upon  which  claims 
for  payment  are  based,  and  the  glaring  defect 
in  the  complaint  is  that  it  is  not  stated  there- 
in that  the  account  alleged  to  have  been 
,  audited  without  being  Itemized  or  verified 
was  either  for  services  or  for  disbursements. 
Mr.  Laws  may  have  had  some  other  kind 
of  claim  against  the  county  which  is  not  in- 
cluded in  the  terms  of  the  statute,  but, 
whether  he  had  or  not  the  law  will  not  re- 
quire the  penalty  of  the  defendant  unless 
we  can  see  clearly  that  he  has  violated  Its 
mandate.  There  is  not  even  room  enough 
in  this  complaint  for  a  reasonable  conjecture 
as  to  the  truth  of  the  matter.  The  defend- 
ant is  not  liable  to  the  plaintiff  unless  the 
board  has  failed  to  require  an  account  for 
services  to  be  itemized  and  verified,  or  an 
account  for  disbursements  to  be  itemized. 
This  is  according  to  the  letter,  and,  as  far  as 
we  can  see,  also  according  to  the  spirit  and 
intent  of  the  statute.  The  plaintiff  has 
failed  to  allege  that  the  account  was  for  serv- 
ices or  disbursements,  if  he  can  claim  any- 
thing in  respect  to  the  latter  for  the  failure  to 
verify.  It  follows  that  his  complaint  is  de- 
fective, in  that  "it  does  not  set  forth  spe- 
cially the  facts  upon  which  the  plaintiff  re- 
lies to  constitute  the  offense,  and  It  has  not 
that  certainty  on  its  face  as  will  enable  the' 
court  to  see  what  has  been  omitted."  Nash, 
J.,  in  Wright  V.  Wheeler,  supra.  For  any- 
thing that  appears  in  the  complaint  the  de- 
fendant may  have  done  a  perfectly  lawful 
act.  In  this  case  the  facts  are  surely  not 
stated  with  any  more  certainty  and  precision 
than  were  the  facts  In  the  case  last  cited, 
and  they  were  held  to  be  insufficient  to 
warrant  a  recovery  for  the  penalty  claimed. 
It  has  been  said  in  a  case  where  a  statute 
similar  to  ours  was  construed,  and  in  which 
the  plaintiff  sought  to  recover  a  penalty,  that 
"the  main  office  of  a  complaint  being  to  ap- 
prise the  defendant  of  the  facts  upon  which 
the  plaintiff  relies  to  establish  a  cause  of  ac- 
tion, the  Code  [of  New  York]  requires  that 
such  facts  shall  be  stated  plainly  and  pre- 
cisely; and,  inasmuch  as  this  action  is  high- 
ly p^ial  in  its  nature,  there  was  special  rea- 
son why  in  this  particular  instance  the  rules 
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of  pleading  Bhould  not  have  been  relaxed.** 
Steuben  Co.  v.  Woodi  24  App.  Div.  (N.  Y.) 
442»  48  N.  Y.  Supp.  471.  This  language  fits 
our  case,  even  applying  the  liberal  rules  of 
pleading  under  the  Oode. 

I  have  not  adverted  to  the  fact  that  the 
complaint  charges  that  the  defendant,  Mc- 
Kee,  individually  failed  to  require  an  Item- 
ized and  verified  account,  whereas  the  8tat> 
ute  requires  that  duty  of  the  board  as  a  cor- 
porate body  or  distinct  entity,  and  not  of  the 
individual  members.  •  The  latter  must  act  to- 
gether as  a  unit  This  is  certainly  not  good 
pleading.  Whether,  the  duty  being  single, 
its  omission  is  therefore  a  single  offense,  for 
which  only  a  single  penalty  can  be  exacted, 
is  a  question  I  need  not  consider  at  present, 
though  it  will  be  one  well  worthy  of  serious 
consideration  when  we  are  required  to  de- 
cide it  There  are  also  other  important  ques- 
tions involved,  which  I  need  not  now  dis- 
cuss. 

The  plaintiff  was  given  an  opportunity  to 
amend  his  complaint,  but  preferred  to  stand 
upon  his  rights  as  fixed  by  the  present  state 
of  the  pleadings.  The  complaint  being  de-, 
f  ectlve,  I  can  see  no  error  in  the  ruling  of 
the  court  by  which  the  demurrer  was  sus- 
tained. 
• 

CONNOR,  J.  (dissenting).  Recognizing 
fully  the  liberality  with  which,  under  our 
Code  system,  pleadings  are  construed  *1n 
furtherance  of  Justice**  and  advancement  of 
the  remedy,  I  cannot  concur  in  the  conclu- 
sion reached  by  the  court  in  this  case.  I 
cannot  think  that  it  was  ever  contemplated 
by  the  authors  of  the  code  system  that  a 
party  may  maintain  an  action,  not  knowing, 
or,  if  knowing,  refusing  to  inform  the  court 
of,  the  facts  upon  which  his  alleged  griev- 
ance is  based.  Blther  the  plaintiff  Is  "fish- 
ing" for  a  cause  of  action,  or  he  is  trlfilng 
with  the  court  in  bringing  the  action  as  he 
does,  and  refusing  to  comply  with  the  most 
reasonable,  and,  I  think,  strictly  legal,  de- 
jnand  that  he  state  **ln  a  plain  and  direct 
manner  the  facts  constituting,  the  cause  of 
action."  Rule  3,  Justices*  Courts  (Oode,  § 
840).  The  records  of  the  commissioners,  In- 
cluding 'the  books  and  papers  of  the  board," 
are  "free  to  the  examination  of  all  persons." 
Code,  §  712.  The  plaintiff,  before  beginning 
his  action,  could  have  found,  by  a  few  mo- 
ments* examination,  "filed  in  alphabetical,  or 
other  due  order,  all  accounts  presented  or, 
acted  on  by  the  board  ♦  ♦  •  the  amount 
allowed  and  the  charges  for  which  it  was 
allowed."  Id.  In  the  light  of  these  plain 
provisions  of  the  law,  certainly  there  can  be 
no  good  reason  for  further  relaxing  the  rules 
and  elementary  principles  of  pleading  requliv 
ing  the  plaintiff  to  state  "in  a  plain  and  di- 
rect manner  the  facts  constituting  his  cause 
of  action.*'  This  court  has  repeatedly  held 
that  it  was  necessary  to  do  so,  and  has,  ex 
mero  motu,  upon  an  Inspection  of  the  entire 
record,  arrested  Judgment  for  failure  to  com- 


ply with  the  rule.  In  Scroter  ▼.  Harrington, 
8  N.  0.  192,  Henderson,  J.,  said:  "That  the 
defendant  may  be  informed  of  the  nature  of 
the  charge  against  him,  the  law  requires  that 
the  facts  constituting  it  should  be  stated  with 
precisiop."  I  cannot  perceive  any  substan- 
tial difference  between  stating  facts  ^"with 
precision"  and  in  a  "plain  and  direct  man- 
ner.'* In  conclusion  it  is  said:  ''These  pro- 
ceedings, it  is  true,  originated  before  a  Jus- 
tice of  the  peace,  and  as  to  matters  of  form 
are  not  to  be  critically  scrutinized,  yet  mat- 
ters of  substance  ought  not  to,  and  cannot, 
be  overlooked."  In  Wright  v.  Wheeler,  30  N. 
C.  184,  Nash,  J.,  said:  "It  is  a  principle  of 
pleading  that  the  declaration  must  set  forth 
a  good  title  to  that  which  is  sought  to  be  re- 
covered. If  it  does  not,  the  defendant  may 
demur,  or  move  in  arrest  of  Judgment,  or 
bring  a  writ  of  error.  In  an  action  upon  a 
statute  to  recover  a  penalty,  the  plaintiff 
must  set  f orthi  in  his  declaration  every  fact 
.  which  is  necessary  to  inform  the  court  that 
his  case  is  within  the  statute;  and  it  is 
laid  down  by  Mr.  Chltty  in  his  treatise  on 
Pleading  (volume  1,  p.  406),  that  it  is  neces- 
sary in  all  cases  that  the  offense  or  act<^har- 
ged  to  have  been  committed  or  omitted  by 
the  defendant  appear  to  have  been  within  the 
provisions  of  the  statute,  and  that  aU  the 
oircumatances  necessary  to  sustain  the  ac- 
tion must  he  aUeged.**  (The  italics  in  the 
original  opinion.)  Again  it  is  said:  "The  dec- 
laration must  have  sufildent  certainty  on 
its  face  to  enable  the  court  to  know  what 
has  been  done.  Facts  are  to  be  stated,  not 
inferences  or  matters  of  law;  nor  will  the 
conclusion  contra  formam  statuti  aid  the 
omission."  The  court  arrested  the  Judgment 
ex  mero  motu.  In  Drake  v.  McMlnn,  27  N. 
C.  689,  Nash,  J.,  concluding  the  opinion, 
says:  "We  have  nothing  to  do  with  the 
motives  of  the  plaintiff  in  instituting  these 
proceedings.  He  appears  before  us  as  a  pub- 
lic informer,  seeking  to  enforce  against  the 
defendant  a  forfeiture  incurred  by  the  vio- 
lation of  the  law.  He  must  be  prepared  to 
show  by  his  evidence  that  by  law  he  has 
a  right  to  demand  and  receive  the  money 
forfeited.  We  think  that  he  has  not  done 
this,  that  there  is  In  his  declaration  a  defect 
fatal  to  his  claim,  and  that  his  Judgment 
must  be  arrested."  In  Hardwlck  v.  Tele- 
graph Co.,  70  Vt.  180,  40  Atl.  169,  the  court 
said:  "As  the  statute  does  not  prescribe  the 
form  of  action,  the  declaration  should  set 
forth  with  particularity  the  facts  upon  which 
the  plaintiff  relies  to  constitute  the  offense;" 
saying  in  rdjgard  to  the  complaint,  "It  is 
not  within  the  rule  of  certainty  to  a  certain 
Intent  in  general,**  and  is  bad  on  special  de- 
murrer. In  Bigelow  v.  Johnson,  13  Johns. 
428,  it  is  said:  "It  is  a  well-settled  rule  that 
in  declaring  for  offenses  against  penal  stat- 
utes (where  no  form  is  expressly  given)  the 
plaintiff  is  bound  to  set  forth  specially  the 
facts  on  which  he  relies  to  constitute  the 
offense."    It   was    formally   held   that    the 
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declaratloii  miut  refisr  to  the  statute*  but, 
"under  tbe  more  liberal  rules  of  modem 
times,  tbe  tendency  is  to  consider  countlsg 
upon  tbe  statute  wben  tbe  action  Is  strictly 
penal  as  a  mere  formal  matter  and  unneces- 
sary." 16  Bnc  PI.  &  Prac.  274.  "It  Is  nec- 
essary in  all  cases  tbat  tbe  offense  or  act 
diuuged  to  bare  been  committed  or  omitted 
by  tbe  defendant  appear  to  bare  been  wltbln 
tbe  provisions  of  tbe  statute,  and  tbat  all  tbe 
circumstances  necessary  to  sustain  tbe  ac> 
tlon  be  alleged^"  Id.  275.  To  tbe  sugges- 
tion tbat  a  different  rule  preyails  under  tbe 
Code^  it  may  be  noted  tbat  tbe  Supreme 
Court  of  New  York,  construing  tbe  section 
of  tbe  Ck>de  of  wblcb  ours  is  an  exact  copy, 
said:  '^be  main  office  of  a  complaint  being 
to  apprise  tbe  defendant  of  tbe  facts  upon 
wblcb  tbe  plaintiff  relies  to  establisb  a 
cause  of  action,  tbe  Oode  requires  tbat  sucb 
facts  sball  be  stated  plainly  and  concisely; 
and,  inasmucb  as  tbls  action  is  blgbly  penal 
In  its  nature,  tbere  was  especial  reason  wby 
In  tbls  particular  instance  tbe  rules  of  plead- 
ing sbould  not  bave  been  relaxed."  Steuben 
Ga  T.  Wood,  24  App.  Diy.  442,  48  N.  Y.  Supp. 
471.  **6eneral  allegations  are  always  in- 
sufficient, and  no  material  fact  may  be  left 
to  conjecture  or  Inference."  Enc.  PL  &  Pr. 
276.  "Wben  Jurisdiction  orer  action  to  re- 
coyer  penalties  is  granted  to  Justices  of  tbe 
peace  or  otber  inferior  courts,  tbe  usual 
manner  of  proceeding  is  not  tbereby  chan- 
ged."   Id. 

.  Applying  tbese  well-established  rules,  so 
essential  both  to  orderly  procedure  and  to 
tbe  protection  of  the  citizen  against  harass- 
ing and  expensive  litigation,  I  think  tbe  com- 
plaint fatally  defectlye.  No  account,  either 
by  number,  date,  or  amount,  is  named.  The 
complaint  is:  "F(Mr  his  failure  to  require,  an 
itemized  account  fully  yerlfled  by  the  oath 
of  BIr.  John  Laws,  before  he  audited  and 
approved  said  account."  Tbe  words  "said 
account"  must  refer  to  some  account  thereto- 
fore named  or  in  some  manner  designated, 
but  none  is  named  or  designated.  It  is  said, 
"The  defendant  must  have  known  what  was 
meant  here,  and  that  he  was  sued  for  a  pen- 
alty," etc;  It  is  further  said  that  "the  mag- 
istrate understood  exactly  what  the  action 
was  for,  and  thus  clearly  states  it  in  his  re- 
turn." As  tbe  learned  Chief  Justice,  writing 
for  the  court,  makes  this  statement  of  fact,  I 
must  assume  that  it  is  correct;  but  I  must, 
with  all  possible  deference,  say  that  I  can. 
account  for  it  only  upon  the  theory  that  their 
mental  vision  measures  up  to  the  standard 
fixed  by  Saml.  Weller  respecting  the  kind  of 
eyes  by  wblcb  be  was  expected  to  see  "thro* 
a  fligbt  o'  stairs  and  a  deal  door."  I  must 
confess  tbat  I  am  uilkble  to  exactly  under- 
stand what  the  plaintiff  means.  Without 
calling  "in  aid"  tbe  power  to  read  tbe  mind 
of  tbe  plaintiff,  I  am  unable  to  see  what  bis 
grievance  Is.  Whether  it  was  that  the  d^ 
taidant  audited  an  account  presented  by 
some  one  else  not  fully  verified  by  Mr.  John 
Lawsb  Of  wbetber  ICc  Laws  bad  presented 


an  account  not  Itemteed  and  Miy  verified, 
does  not  very  clearly  appear  to  my  mind; 
.and  I  am  not  surprised  tbat  a  layman  sbould 
have  respectfully  asked  tbat  the  plaintiff,  **ln 
a  plain  and  direct  manner,  inform  him  Just 
bow  be  became  Indebted  to  him,"  etc.  This 
was,  in  my  opinion,  bis  legal  right,  without 
regard  to  tbe  wisdom  of  the  statute,  or  tbe 
fact  that;  as  a  county  commissioner,  he  was 
under  tbe  supoyislon  of  tbe  grand  Jury  and 
the  solicitor,  with  tbe  additional  safeguard 
of  being  subject  to  a  qui  tam  action  by  the 
plaintiff.  While,  by  taking  upon  himself  the 
burdens  and  duties  of  a  county  commission- 
er, tbe  defendant  becomes  liable  to  an  ac- 
tion or  Indictment  for  acts  of  misfeasance 
and  nonfeasance,  I  do  not  understand  that 
be  forfeits  any  of  bis  legal  rights  as  a  cltl- 
sen,  or  becomes  liable  to  be  prosecuted  oth- 
erwise than  according  to- tbe  due  course  of 
tbe  law  and  procedure.  In  demurring  he 
simply  exercises  a  legal  right,  and  I  can- 
not see  why  he  may  not  do  so  without  sub- 
jecting himself  to  criticism. 

Tbe  suggestion  that  the  defendant  should 
have  answered,  either  admitting,  or  defying 
tbe  charge,  assumes  the  very  question  in 
controversy— tbat  there  is  no  charge  which 
be  was  called  upon  to  answer.  He  has  a 
right  to  demand,  before  be  is  required  to 
"admit  or  deny"  anything  tbat  the  com- 
plaint contain,  not  formal  or  technical  lan- 
guage, but  a  "plain  and  direct  statement  of 
the  facts."  Our  laws,  both  substantive  and 
remedial,  are  tbe  expressions  of  the  minds 
and  experience  of  a  plain  people^  using  plain 
4ind  direct  language  to  express  plain 
thoughts.  They  are  not  intended  to  encour- 
age a  game  of  hide  and.  seek  in  the  courts. 
If  one  will  call  bis  neighbor  into  the  courts, 
let  him  do  so  in  a  manner  and  with  speech 
tbat  may  be  understood  by  plain  men.  It  is 
suggested  that  the  defendants  sbould  not 
have  demurred,  but  Joined  issue  and  "gone 
to  the  country."  This,  again,  assumes  the 
very  question  in  issue.  The  issues  arise  upon 
the  pleadings,  and,  if  these  raise  no  Issue, 
the  finding  of  which  will  enable  the  court  to 
proceed  to  Judgment,  the  parties  and  the 
court  will  at  the  end  of  the  trial  have  per- 
formed the  proverbially*  useless  feat  of  com- 
ing out  where  they  went  in,  or  of  moving 
around  in  a  circle.  Let  us  suppose  the  Jury 
bad  found  every  word  of  the  complaint  true; 
how  much  nearer  would  tbe  court  be  to  "a 
plain  and  direct  statement  of  the  facts  con- 
stituting tbe  cause  of  action"?  It  is  the  pur- 
pose of  the  demurrer  to  prevent  this  result 
The  exact  point  has  been  decided  by  the  Su- 
preme Court  of  New  Yc«^  In  Cortland  v. 
Howard,  1  App.  Dlv.  131,  37  N.  Y.  Supp. 
S43,  Parker,  C.  J.,  said:  "There  seems  to  be 
no  provision  in  a  Justice's  court  for  moving 
to  make  a  complaint  more  definite  and  cer- 
tain. If  it  is  not  sufficiently  explicit  to  be 
understoodr— and  by  tbat  is  meant  sufficient- 
ly explicit  to  fairly  inform  defendant  upon 
what  tbe  cause  of  action  is  based — bis  reme- 
dy is  by  demurrer.    This  remedy  tbe  defend- 


48  SOUTHBASTBRN  RBPORTBB. 


(N.0 


•At  took  tn  this  case,  and  we  think  be  was 
entitled  to  It**  The  defendant  was  under 
no  obligation  to  ask  for  a  bill  of  particulara. . 
This  right  ,ia  giyen  the  defendant  for  hla 
benefit,  and  not  to  aid  a  defective  complaint 
It  is  very  doubtful  whether  section  259  ap- 
plies to  Justices'  courts.  Rule  11,  §  840,  ex- 
pressly proYldes*  "Blther  party  may  demur 
to  the  pleading  of  his  adversary  or  any  part 
thereof  when  it  Is  not  sufficiently  explicit  as 
to  enable  him  to  understand  it,  or  contains 
no  cause  of  action  or  defense,  although  it  be 
taken  as  true."  Rule  12  prescribes  the  duty 
of  the  justice  upon  hearing  the  demurrer. 
Reasonable  certainty  in  the  statement  of  the 
cause  of  action  is  required  not  only  to  en- 
able the  defendant  to  answer  intelligently* 
but  to  protect  him  from  being  a  second  time 
▼exed  with  litigation  for  the  same  matter. 
It  la  said  that  the  defendant  should*  plead 
and  submit  his  cause  to  the  Jury.  I  am  un- 
able to  see  what  question  would  be  submit- 
ted to  the  Jury.  The  record  will  show  wheth- 
er the  account  set  out  or  specified  in  the 
complaint  was  audited.  The  court  will  find, 
as  a  conclusion  of  law,  whether  it  is  Item- 
ized and  yerifled  as  required  by  the  statute. 
Why  should  not  the  plalntlfl!  be  required  to 
give  the  court  such  information  as  will  en- 
able it  upon  demurrer  to  render  Judgment? 
Before  the  adoption  of  the  Code  the  action 
for  the  recovery  of  a  penalty  was  in  debt 
**Tlie  pleader  should,  in  this  connection,  by 
apt,  connected,  and  substantial  averments, 
disclose  the  right  of  action.  The  pleading 
must  be  definite  and  certain,  and  should 
studiously  avoid  all  tendency  towards  loose-« 
ness  in  presenting  the  facts  upon  which  the 
right  of  recovery  is.b^sed."  6  Enc.  P.  &  P. 
918.  This  pertains  to  a  substantial  legal 
right  Let  us  suppose  that  plaintiff  has 
Judgment  upon  his  complaint,  and  immedi- 
ately sues  the  defendant  complaining  in  ex- 
actly the  same  language.  How  could  the  de- 
fendant maintain  a  plea  of  res  Judicata?  He 
has  been  in  office,  we  may  assume,  for  two 
years.  Hundreds  of  accounts  have  been  au- 
dited by  the  board.  Why  may  not  the  plain- 
tiff continue  to  sue  indefinitely,  or  so  long  as 
the  estate  of  the  defendant  is  able  to  re- 
spond to  the  execution  sued  out?  Any  sys- 
tem of  pleading  and  procedure,  either  civil 
or  criminal,  which  permits  the  process  of 
the  court  to  be  used  oppressively,  either  to 
the  citizen  or  the  officer,  should  be  amended, 
or,  if  beyond  the  power  of  amendment  abol- 
ished. TUs  court  has  wisely  said,  "An  in- 
former has  no  natural  right  to  the  penalty, 
but  only  such  right  as  is  given  by  the  strict 
letter  of  the  law.**  Douglas,  J.,  in  Dyer  v. 
Bllington,  126  N.  a  941,  36  S.  E.  177.  Gen- 
eral warrants  have  not  been  favorites  with 
our  people.  They  savo|r  of  Inquisition  and 
oppression.  I  find  no  authority  for  relaxing 
the  rules  which,  in  their  wisdom,  the  sages 
of  the  law  have  laid  down  for  the  protection 
of  the  citizen  against  vexatious  litigation 
and  oppressive  prosecutions.  The  record 
■bows  that  the  plaintiff  baa  prosecuted  to 


this  court  three  suits  agilnat  the  eommls- 
■loners.  I  can  see  no  reason,  if  permitted 
to  proceed  as  in  this  case,  he  may  not  pros- 
ecute as  many  hundred,  and  take  chances  of 
finding  among  the  recoi;ds  oiough  accounts 
not  duly  Itemized  and  verified  to  make  his  ren- 
ture  profitable^  and  ruin  the  commissioners. 
Simplicity  in  the  law  is  sometimes  obtained 
at  too  high  a  price,  even  to  the  destruction 
of  the  safeguards  of  the  citizen.  I  may  be 
unduly  sensitlye  in  such  cases,  but  I  am  sure 
that  no  injustice  or  harm,  or  even  delay,  can 
come  to  the  state  or  its  citizens  by  requiring 
informers  to  *'state  in  a  plain  and  direct  man- 
ner the  facts  constituting  their  cause  of  ac- 
tion,*' or,  in  the  language  of  Chief  Justice 
Henderson,  "with  precision." 

I  respectfully,  but  firmly,  dissent  trozn  the 
conclusion  reached  by  the  court  I  think 
that  the  Judgment  of  Ids  honor  should  be 
affirmed. 

""*"*"  (lae.N.  c.  684) 

STATE  V.  SMITH. 

(Supreme  Court  of  North  Carolina.    Dec.  20, 

1904.) 

BAPB— INTENT— SUFFICIBNOT  OF  EVIDENCB. 

1.  In  a  prosecution  for  assault  with  intent  to 
commit  rape,  evidence  that  accused  went  into 
the  field  where  prosecutrix  was,  and,  after  in- 
quiring as  to  the  whereabouts  of  her  father  and 
brothers,  grabbed  her  by  the  left  hand  and 
started  to  put  his  right  hand  to  her  neck,  that 
she  drew  her  hoe  and  threatened  to  kill  him, 
when  he  turned  her  loose,  is  insufficient  to  sus- 
tain a  conviction  for  any  crime  greater  than  an 
aggravated  assault 

Clark,  C  J.,  dissenting. 

Appeal  from  Superior  Court  Bladen  Coun- 
ty;   Ward,  Judge. 

Samuel  Smith  was  convicted  of  an  assault 
with  Intent  to  commit  rape,  and  he  appeals. 
Reversed. 

The  defendant  was  convicted  of  assault 
with  intent  to  commit  rape,  and  sentenced 
to  Imprisonment  in  the  state's  prison  for 
five  years.  The  testimony  of  the  prosecu- 
trix was:  ''I  know  the  defendant  He  came 
Into  the  cotton  patch  when  I  was  at  work 
last  summer.  I  was  hoeing  cotton  in  the 
field  alone.  Can't  say  what  time  of  day  it 
was;  it  was  in  the  morning.  Defendant 
asked  me  where  my  pa  was  and  where  Asa 
White  was.  He  then  asked  me  where  my 
two  brothers  were.  I  told  him  they  were 
ffone  to  the  field  where  pa  and  Asa  White 
were.  The  field  was  one-half  mile  away, 
in  'new  ground'  field.  He  asked  me  when 
they  would  come  back.  I  said,  *In  a  few 
minutes.'  He  then  said,  *Give  me  the  hoe. 
and  let  me  hoe  out  that  row  of  cotton.'  I  did 
so,  and  went  and  got  another  hoe.  He 
hoed  out  to  the  end  of  the  row,  and  threw 
the  hoe  in  the  comer  of  the  fence.  He  then 
grabbed  me  by  my  left  hand,  and  started 
to  put  his  right  to  my  neck,  under  the  chin. 
He  did  not  quite  touch  my  neck  with  his 
right  hand.  I  drew  back  my  hoe  with  my 
right  hand,  and  told  him  if  he  did  not  go 
away  and  let  me  alone  I  would  kill  hUa  with 
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tbo  IMM.  H«  tben  turned  me  looser  and 
walked  off  10  or  15  steps,  and  said,  'Yon 
are  going  to  kiU  me,'  and  I  said,  'Yes,  I  am 
H  you  don't  go  off  and  let  me  alone.'  He 
vent  off  then  to  bis  work  in  Bir.  White's 
field.  I  then  started  to  the  field  where  pa 
was,  and  met  my  two  brothers,  and  told 
them  what  had  happened.  When  I  told 
him  to  torn  me  loose,  he  did  it;  did  not 
threaten  me^  bnt  scared  me."  Asa  White 
testified  that  the  defendant  was  working 
for  his  mother,  and  he  heard  defendant  sajr 
afterwards,  in  speaking  of  the  difficulty, 
that  he  bad  been  over  there.  Witness  asked 
him  what  he  went  for,  and  he  said  to  **get 
some.**  This  is  all  he  said.  It  was  in  evi- 
dence that  defendant  was  not*  seen  iii  the 
neighborhood  again  until  he  was  at  the  pre- 
liminary trial.  The  sheriff  found  him  in 
Bobeson  jail.  This  was  the  entire  evidence. 
The  defendant  asked  his  honor  to  instmct 
the  jury  that  he  oonld  only  be  convicted  for 
a  simple  assault  This  was  declined,  and 
defendant  excepted.  From  a  judgment  on 
the  verdict,  the  defendant  appealed. 

The  Attorney  General,  for  the  State, 

CONNOR,  J.  (after  stating  the  case).  The 
only  question  presented  by  the  exception  is 
whether  there  was  any  evid«[ice  on  the 
question  of  intent  proper  to  be  submitted  to 
the  jury.  Mr.  Justice  Ashe,  In  State  v. 
Massey,  86  N.  C.  658,  41  Am.  Rep.  478,  says: 
"In  order  to  convict  defendant  on  the  charge 
of  an  assault  with  intent  to  commit  a  rape^ 
the  evidence  should  show  not  only  an  as- 
sault; but  that  defendant  intended  to  gratify 
his  passions  on  the  person  of  the  woman,^ 
and  that  he  intended  to  do  so  at  all  events, 
notwithstanding  any  resistance  on  her  part** 
This  language  has  been  since  the  decision 
of  that  case  the  guide  followed  by  the  courts 
in  this  state.  In  that  case  the  question  bear> 
ing  on  the  evidence  of  intent  was  much 
stronger  than  here.  The  woman  saw  the 
man  following,  threatening  if  she  did  not 
stop  to  kill  %her.  '  The  court  held  the  evi- 
dence insufilcient  In  State  v.  Jeffreys,  117 
N.  0.  743,  28  S:  B.  175,  Massey's  Case  is 
approved,  and  may  now  be  regarded  as  the 
settled  law  of  the  state.  The  case  Is  easily 
distinguished  from  State  v.  Mitchell,  89 
N.  a  521,  and  State  v.  Page,  127  N.  G.  512, 
87  8.  B.  66.  In  both  these  cases  there  was 
,  evidence  of  actual  violence.  We  can  have 
no  hesitation  in  adopting  the  language  of  a 
judge  of  such  elevated  character,  learning, 
and  Jealous  regard  for  the  sanctity  of  vir- 
tue as  Judge  Ashe,  when  he  says:  ''When 
the  act  of  a  person  may  reasonably  be  at- 
tributed to  two  or  more  motives,  the  one 
criminal  and  the  other  not,  the  humanity  of 
otnr  law  will  ascribe  it  to  that  which  is  not 
^riminaL" 

We  do  not  deem  it  necessary  to  discuss 
the  facts  In  this  case,  nor  have  we  the  right 
to  assume  the  existence  of  any  facts  per- 
^aent  to  the  decision  of  the  case  other  than 
those  certified  to  us  by  the  court  below. 
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The  record  states  the  transaction  In  the 
language  of  the  witness.  It  has  ever  been 
the  province  and  duty  of  the  court  to  decide 
and  declare  the  law  and  of  the  jury  to  de- 
cide and  declare  the  facts.  Whether  there 
Is  any  evidence  tending  to  prove  a  fact  in 
issue  has  always  been  regarded  as  a  ques- 
tion of  law  for  the  decision  of  the  court. 
But  whether  an  Inference  is  to  be  drawn 
from  the  evidence  is  exclusively  in  the  prov- 
ince of  the  jury.  We  would  be  recreant 
to  our  duty  as  judges  were  we  to  fall  to 
declare  the  law  with  respect  to  the  ques- 
tion whether  there  is  any  evidence,  for  fear 
of  offending  the  jury.  This  question  the 
jury  do  not  decide.  We  have  no  right  to 
infer,  either  for  the  state  or  the  defendant, 
the  existence  of  any  facts  which  were  heard 
by  his  honor  or  considered  by  the  jury  other 
than  those  certified  to  us.  To  do  so  would 
be  to  depart  from  our  sphere  of  action,  and 
decide  a  question  of  law  upon  an  assump- 
tion that  a  state  of  facts  existed  of  whicii 
we  have  neither  knowledge  nor  information. 
It  is  a  mistake  to  say  that  this  court  passes 
upon  the  weight  of  the  testimony  or  tbe 
conclusions  to  be  drawn  therefrom,  or  In 
any  respect  reviews  the  action  of  the  jury. 
The  question  which  lies  at  the  threshold 
of  every  case  is  whether  there  is  any  evi- 
dence to  be  submitted  to  the  jury.  We  can 
see  no  reason  why  in  differing  with  the 
judge  upon  this  question  we  are  reflecting 
upon  his  intelligence  or  learning  more  than 
in  differing  with  him  In  respect  to  any  other 
'  question  of  law.  To  Introduce  considera- 
tions of  this  character  into  the  decisions  of 
this  court  is,  to  say  the  least,  a  novelty,  and 
we  think  well  calculated  to  embarrass  tho 
court  and  raise  issues  not  proper  for  our 
consideration.  Our  own  Reports  contain  nu- 
merous cases  in  which  almost  every  judgo 
who  has  sat  upon  this  bench  has  concurred 
in  reversing  the  opinion  of  the  court  beIo\^ 
upon  the  question  as  to  whether  there  is  any 
evidence,  and  in  doing  so  in  this  case  we  arc 
not  conscious  of  any  innovation  or  annouii 
cing  any  new  doctrine.  If  this  man  is  guilty. 
he  is  guilty  according  to  law,  and  should  be 
so  punished.  To  say  that  his  honor  found 
beyond  a  reasonable  doubt  that  the  de- 
fendant is  guilty  is  to  assume  that  It  is  tbe 
duty  of  a  judge  to  set  aside  every  verdicf 
in  which  he  Is  not  so  satisfied.  This  we  do 
not  decide  to  be  the  duty  of  the  court. 
When,  in  the  discharge  of  his  duty,  he  shall 
set  aside  a  verdict  is  a  matter  addressed  to 
his  sound  judgment  and  is  not  reviewable. 
There  is  nothing  In  the  record  to  show  the 
character  of  the  defendant  except  the  fact 
that  he  committed  an  assault  upon  the  pros- 
ecutrix. To  say  that  eviBry  man  who  com- 
mits an  assault  upon  a  woman  must  be  pre- 
sumed of  such  character  as  would  justi^  a 
verdict  that  he  committed  an  assault  with  a 
felonious  intent  would  be  to  do  violence  to 
the  language 'of  this  court  as  found  in  State 
V.  Massey,  supra.  It  is  said  that  the  Jur:^ 
are  the  proper  triors  of  the  facts,  and  tha 
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facts  w«r»  within  their  proylnce,  and  that 
we  have  no  right  to  reverse  their  Judgment 
on  the  facts.  The  fallacy  in  this  position 
consists  tn  a  failure  to  distinguish  between 
the  functions  of  the  court  and  the  Jury. 
We  decide  the  qnestlon  of  law,  not  the  con- 
clusion of  fact  We  must  discharge  our 
duty  with  the  light  that  is  given  us  to  see 
it.  To  fall  to  do  so  because  of  any  fear 
that  we  would  offend  12  sensible  and  IntelU* 
gent  men  would  render  us  unfit  to  discharge 
the  duties  of  the  high  office  to  which  we 
have  been  appointed.  Upon  the  testimony 
before  us  the  defendant  Is  guilty  of  an  ag- 
gravated assault. 
There  mnst  be  a  new  txlaL 

DOUGLAS,  J.  (concurrinid*  I  concur  In 
the  opinion  of  the  court  that  there  is  no 
evidence  Inconsistent  with  the  Innocence  of 
the  defendant  I  do  not  mean  to  Intimate 
that  the  court  either  here  or  below  can  pass 
upon  the  weight  of  the  evidence,  or  can  in 
any  event  direct  an  affirmative  verdict 
Spmlll  V.  Ins.  Oo.,  120  N.  a  141,  27  &  B.  89. 

OLARK,  a  J.  (dissenting).  The  defendant, 
first  ascertaining  from  the  girl  that  her  two 
brothers  and  her  father  were  absent,  In  a 
field  a  half  mile  away,  made  a  sudden  and 
violent  assault  upon  her — ^*'grabbed  her  by 
her  leh  hand,  and  started  to  put  his  right 
to  her  neck."  The  assault  is  unquestioned. 
What  was  his  Intent  was  an  Inference  of 
fact,  which  only  a  Jury  Is  authorized  to  . 
draw.  The  defendant  afterwards  confessed 
that  his  purpose  In  going  there  was  to  pro 
cure  sexual  Intercourse  with  the  glrL  The 
Jury,  from  the  violence  and  manner  of  the 
assault  the  seclusion  of  the  place,  the 
avowed  purpose  of  the  defendant  In  going 
there,  from  his  flight  and^  possibly  from 
their  knowledge  of  the  parties,  might  well 
have  come  to  the  conclusion  that  the  Inten- 
tion of  the  defendant  was  to  have  carnal 
Intercourse  with  the  girl  against  her  wllL 
If  so,  he  was  guilty  as  charged. 

It  Is  true  Judge  Ashe  has  stated  '*that 
the  defendant  must  have  Intended  to  gratify 
his  passions  on  the  person  of  the  woman  at 
all  events  and  notwithstanding  any  resist- 
ance on  her  part"  Every  lawyer  since,  who 
has  represented  a  defendant  charged  with 
this  dastardly  offense,  has  relied  upon  this 
expression.  There  can  be  no  doubt  that 
the  Judge  so  charged  the  Jury  in  this  case^ 
for  there  Is  no  exception  to  the  charge. 
What  Judge  Ashe  said  is  a  correct  statement 
of  the  law,  but  It  does  not  mean  that  when 
ttM  man  desists  from  his  purpose  there  Is  no 
evldoice  that  he  did  not  Intend  to  have  In- 
tercourse "at  all  events  and  notwithstanding 
reslstanee  on  the  woman's  part"  That 
would  simply  repeal  the  statnte  against  as- 
sault with  Intent  to  commit  rape,  for  If  the 
iefendant  succeeds  tiie  crime  Is  rape. 

What  was  the  defendant  doing  when  he 
soddenly  and  violently  assaulted  an  unpro- 
tected girl,  oat  of  reach  of  help  from  her 


male  relatives,  of  whose  absence  he  had 
learned  upon  inquiry?  Was  he  trying  to  per- 
suade her  to  yield,  and  to  overcome  her  maid- 
en reluctance  by  solicitation,  or  was  he  at- 
tempting to  have  carnal  knowledge  of  her 
'^forcibly  and  against  her  will"?  Was  it  an 
attempted  seduction  or  was  It  'felonious  gal- 
lantry"? It  was  necessarily  one  or  the  oth- 
er, for  his  purpose  to  procure  sexual  Inter- 
course Is  admitted.  It  could  be  procured 
only  with  the  girl's  consent  or  against  her 
wUL  There  Is  no  other  alternative — ^no  mid- 
dle ground.  The  Jury  of  12  men,  to  not  one 
of  whom  he  objected,  and  who  were  doubtless 
sensible  and  Intelligent  gentlemen,  have 
found,  beyond  a  reasonable  doubt  In  the 
mind'  of  a  single  member  of  the  Jury,  that 
the  assault  was  made  with  an  Intent  on  the 
part  of  the  defendant  to  have  sexual  con- 
nection ''forcibly  and  against  the  will  of  the 
woman*"  The  Intelligent  Judge  who  presid- 
ed not  only  thought  the  evidence  should  be 
submitted  to  the  Jury,  but  notwithstanding 
the  gravity  of  the  pimlshment  did  not  think 
the  Interests  of  Justice  required  him  to  set 
the  verdict  aside.  The  grand  Jury  by  a  vote 
of  at  least  12  of  its  members  found  that  tb&e 
was  prima  facie  evidence  of  defendant's  guilt 
Thus  two  full  Juries  at  least  and  the  Judge, 
after  seeing  and  hearing  the  witnesses,  fbnnd 
that  there  was  evidence.  Are  a  majority  of 
the  lawyers  who  compose  this  court  sitting 
out  of  sight  and  hearing  of  the  witnesses, 
without  knowledge  of  their  character  or  bear- 
ing on  the  stand,  able  to  say  that  all  these 
officers  have  so  erred,  not  as  .to  the  law,  but 
as  to  the  facts,  and  that  there  was  no  evi- 
dence at  all  before  them? 

In  vain  shall  we  look  for  any  decision  in 
England,  the  home  of  the  Jury  system,  for  a 
case  in  which  an  appellate  court  sitting  out 
of  sight  and  hearing  of  the  witnesses,  has 
held  In  a  criminal  case  that  there  was  no 
evidence,  when  the  Jury  has  unanimously 
held  that  there  was  enough  to  satis^  each 
of  them  beyond  a  reasonable  doubt  and  the 
presiding  Judge  has  refused  to  disturb  tho 
verdict  It  is  an  Innovation  of  recent  Intro- 
duction here,  even  in  dvll*  cases,  by  Judi- 
cial construction,  for  there  is  no  statute  to 
authorize  It  The  tendency  of  courts  to 
"amplify  Jurisdiction"  Is  gradually  extend- 
ing the  doctrine  until  this  Jurisdiction  Is  In- 
voked in  nearly  every  criminal  case  that 
oomes  up  to  any  appellate  court  and  In  al- 
most certainly  every  appeal  in  which  a  rail- 
road company  Is  defendant  If  the  expan- 
sion of  such  Jurisdiction  is  continued,  in- 
stead of  the  "ancient  mode  of  trial  by  Jury" 
the  Jury  will  become  a  mere  advisory  com- 
mittee, whose  findings  the  appellate  court 
may  disregard  at  will.  This  Is  already  near- 
ly attained  in  some  state&  The  evils  of  this 
assumption  of  Jurisdiction  are  well  stated 
by  Judge  Bynum  in  Wlttkowsky  ▼.  V^asson, 
71  N.  a  451. 

In  my  humble  Judgment  the  unanimous 
verdict  of  12  men,  when  not  disapproved  by 
the  trial  Judge,  is  a  far  more  accurate  mode 
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of  ascertaining  the  tnith  of  dlaputed  allega- 
tlons  of  guilt  than  the  majority  TOte  of  the 
members  of  an  appellate  court,  who  differ 
among  themselves  as  to  the  effect  of  evi- 
dence which  is  necessarily  imperfectly  sent 
up  in  cold  type.  Is  there  a  clearer  insight 
into  the  Inferences  to  be  deduced  from  evl- 
denoe  given  to  those  who  did  not  hear  or  see 
the  witnesses  than  to  those  who  did?  Those 
who  wrought  our  constitutions  thought  oth- 
erwise. .  They  believed  juries  were  more 
competent  than  Judges  to  find  the  facts,  and 
equally  ImpartiaL  The  triors  of  fact  should 
be  subject  to  challenge.  A  judge  of  the  law 
should  not  be.  Such  has  always  been  the 
thought  of  Anglo-Saxon  peoples.  Justice 
Brewer,  of  the  Supreme  Ck>urt  of  the  Unit- 
ed States,  well  said  in  a  recent  opinion  that 
the  great  difficulty  now  was  to  secure  the 
conviction  of  the  guilty,  and  expressed  his 
conviction  that  the  interests  of  justice  would 
be  best  served  by  returning  to  the  English 
system,  under  which,  to  this  day,  appeals 
are  not  allowed  in  criminal  casea  In  'his 
opinion,  appeals  in  criminal  cases  had  been 
detrimental,  and  had  not  served  the  Interests 
of  justice  in  this  country. 

It  cannot  be  said  there  was  no  evidence. 
There  is  more  evidence  here  to  sustain  the 
charge  than  in  State  v.  Gamer,  129  N.  OL 
586^  40  8.  B.  0,  and  fully  as  much  as  in 
State  V.  Page,  127  N.  O.  512,  87  S.  B.  66.  In 
this  case  there  was  the  forcible  assault, 
there  was  the  avowed  intent  to  procure  sex- 
ual intercourse,  there  was  the  lonely  place 
remote  firom  help,  there  was  the  inquiry  as 
to  nearness  of  relatives,  there  was  the  ''stand 
off"  by  a  determined  woman  with  her  club- 
bed hoe,  and  the  defendant's  flight  from  jus- 
tiosL  There  may  have  been  other  things 
which  the  jury  were  entitled  to  consider  and 
which  give  much  of  its  peculiar  value  to 
trial  by  jury.  Suppose  the  girl  was  white 
and  the  defendant  a  negro?  Would  that  not 
be  a  matter  to  be  considered  on  the  ques- 
tion whether  this  was  an  attempted  seduc- 
tion or  an  assault  with  intent  to  succeed 
against  the  woman's  will?  State  v.  Garner, 
supra.  The  jury  could  see  for  themselves 
the  color  of  the  parties.  We  cannot  It  is 
not  in  the  record,  as  many  other  matters 
cannot  be  sent  up  to  us  in  the  record.  Both 
may  have  been  white.  We  do  not  know. 
The  Jury  knew,  and  they  also  knew  the 
character  of  the  witnesses  and  of  the  de- 
fendant which  was  a  valuable  help  in  ar- 
riving at  a  true  Inference  as  to  this  man's 
intent  and  whether  at  not  the  defendant 
was  attempting  to  succeed  "against  her  wlir 
in  having  sexual  intercourse  with  the  girL 
We  know  nothing  of  the  character  of  the  de- 
fendant beyond  the  fact  in  the  record  that 
he  immediatelr  fled  and  was  found  in  jail 
in  another  county,  apparently  for  some  other 
offense.  Would  a  man  of  that  character  be 
likely  to  attempt  a  girl  of  the  virtue  and  de- 
termination shown  here,  unless  he  had  ex- 
pected to  succeed  '^forcibly  and  against  her 
will"?    If  the  intent  was  solicitation,  why 


so  forcible  and  sudden  an  assault  made?  It 
is  possible  it  might  be  explained,  perhaps, 
but  the  Jury  found  that  it  was  not  And  be- 
cause when  she  clubbed  her  hoe,  and  told 
him  if  he  did  not  ''let  her  alone  she  would 
kill  him  with  the  hoe,'*  he  believed  her  and 
turned  her  loose,  are  we  to  find  as  a  matter 
of  law  that  therefore  when  he  "grabbed  her" 
the  defendant  did  not  then  intend  and  was 
not  then  attempting  to  gratify  his  passions 
on  her  "forcibly  and  against  her  will"?  The 
Jury,  the  proper  triors  of  the  fact,  have  pass- 
ed upon  defendant's  intentions  in  making  the 
assault  They  were  within  their  province 
and  within  their  sworn  duty.  I  do  not  think 
I  have  the  legal  right  to  reverse  their  judg- 
ment on  the  facts,  nor  that  I  can  come  to  a 
more  Just  conclusion  thereon  than  the  jury 
and  the  trial  judge. 

036  N.  0.  979) 

STATE  V.  HUFF. 

(Supreme  Ck>urt  of  North  Carolina.    Dee.  17, 

1904.) 

ABSAULir  WFTH    INTSNT   TO    BAPB--BViniNOS* 
AOTS  AHU  DXOZiAKATIONS  OF  THIBO  PBBSONS. 

1.  Where,  In  a  prosecution  for  assault  with 
Intent  to  rape,  defendant  contended  that  prose- 
cutrix consented  to  all  that  was  done,  evidence 
of  a  witness,  who  was  not  more  than  65  feet 
from  prosecutrix  at  the  time  of  the  alleged  as- 
sault that  he  called  to  her  in  a  loud  voice  for 
the  purpose  of  attracting  her  attention,  to- 
gether with  the  conversation  had  between  wit- 
ness and  his  wife  at  the  time  with  reference  to 
what  they  saw  and  did  in  consequence  thereof, 
was  admissible  for  the  purpose  of  contradicting 
prosecutrix  apd  corroborating  defendant's  tes- 
timony. 

Appeal  from  Superior  Oourt,  Wake  Coun- 
ty; Ferguson,  Judge. 

.  George  T.  Huff  was  convicted  of  assault 
and  he  appeals.    Reversed. 

The  defendant  was  indicted  for  an  assault 
with  intent  to  commit  rape,  and  convicted 
by  the  jury  of  a  simple  assault  So  much  of 
the  testimony  as  is  necessary  to  present  the 
exceptions  is  as  follows:  ]^Irs.  Jones,  the 
prosecutrix,  testified:  That  she  lived  at  Fu- 
quay  Springs.  That  defendant  came  to  her 
house  about  dark  on  the  day  of  the  alleged 
assault  That  she  was  sitting  in  the  door. 
She  first  thought  it  was  her  husband,  and 
then  thought  it  was  Alex  Hobbs.  He  came 
up  and  said  "Good  evening."  and  she  said 
*'Good  evening."  He  asked  for  her  husband, 
and  she  told  him  he  was  in  the  store.  De- 
fendant said  he  was  not;  came  and  put  his 
foot  on  the  doorstep,  and  said  that  Mr.  Jones 
had  gone  to  Chalybeate  to  arrest  a  man, 
and  would  not  return  until  12  o'clock,  and 
he  had  come  to  stay  until  he  came  back. 
"He  told  my  little  girl  to  hand  him  a  match; 
he  wanted  to  light  a  cigar."  While  she  was 
gone,  the  defendant  took  her  by  the  hand, 
and  said:  "Let  us  go  to  bed."  Witness  said: 
•TTou  must  be  crazy.  You  leave  here."  Wit- 
ness prepared  supper,  and,  while  she  and  the 
children  were  eating,  the  defendant  came 
back.    She  saw  him  when  he  Jumped  up  in 
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the  door.  BIr.  Arnold's  dog  was  under  the 
house,  and  barked.  He  told  the  dog  to 
''hush";  said  he  would  kill  It;  put  his  hand 
in  his  pocket  when  he  said  that  Witness 
was  sitting  feeding  the  baby — ^the  table  in 
front  of  her,  and  the  baby  in  her  lap  on  her, 
left  arm.  Defendant  took  hold  of  her  by 
the  hand.  He  pulled  up  a  chair  and  sat  down 
by  her,  and  put  his  hand  in  her  bosom.  She 
pushed  it  away,  and  he  put  it  back. again, 
and  tried  to  put  his  hands  under  her  clothes, 
and  she  pushed  them  away.  Could  not  push 
him  away  because  he  was  stronger  than  the 
witness.  He  was  there  10  or  15  minutes. 
Witness  saw  her  husband  coming,  and  told 
the  defendant  She  made  no  outcry,  because 
the  defendant  tried  to  shbot  the  dog,  and 
she  was  afraid  that  he  would  shoot  her. 
When  she  saw  her  husband  coming,  she  told 
defendant  she  would  tell  him,  and  he  would 
kill  defendant  He  begged  her  not  to  tell 
him.  He  got  up  and  sat  down  on  the  step. 
Defendant  asked  her  husband  to  go  to  the 
store;  that  he  wanted  to  buy  something. 
They  went  to  the  store  in  a  few  minutes. 
Witness  told  her  husband  what  defendant 
had  done  when  he  first  came  back  from  the 
store.  Witness  was  asked  in  regard  to  her 
relations  with  a  man  in  Florida  and  other 
men,  all  of  which  she  denied. 

Defendant  testified  that  he  went  to  Jones^ 
house  to  get  him  to  go  to  the  store  to  get  a 
bundle,  and  be  asked  Mrs.  Jones  if  her  hus- 
band was  at  home,  and  she  said,  *'No."  He 
asked  her  If  he  had  gone  to  the  store,  and 
she  said,  "No."  She  asked  defendant  to  have 
a  seat;  that  Mr.  Jones  would  be  back  In  a 
few  minutes.  She  was  sitting  In  the  door 
on  the  doorstep.  Defendant  put  Ms  foot  on 
the  doorstep,  and  stood  there.  She  took  hold 
of  his  hand,  and  said  "she  never  expected 
to  see  him  sunburned  as  badly  as  that" 
While  holding  his  hand  she  leaned  oyer,  and 
his  hand  might  have  touched  her  bosom. 
She  made  him  a  proposition — ^told  him  tb  go 
out  15  or  20  minutes  until  she  could  lay  the 
baby  down,  and  she  would  come  and  meet 
him.  Witness  went  down  to  the  branch  and 
waited  a  few  minutes.  He  returned  to  the 
house,  and  asked  her  why  she  did  not  come. 
She  said,  "Wait  a  while;'*  that  she  could  not 
get  the  baby  asleep.  She  said,  "Ck>me  back 
another  time,"  and  not  to  go  anywhere  else. 
Witness  never  offered  to  force  her  or  to  take 
any  liberties  with  her,  except  what  she  In- 
vited. She  said  that  she  had  been  wanting 
to  meet  witness  for  some  time,  and  asked 
him  If  he  got  the  word  she  sent  him.  Wit- 
ness never  went  Into  the  house,  and  he  was 
not  under  the  influence  of  llqudr. 

The  defendant  Introduced  Benjamin  Ar- 
nold, who  testified  that  he  lived  at  Fuquay 
Springs,  60  or  65  feet  from  the  house  of  the 
prosecutrix.  There  was  no  obstruction  be- 
tween the  two  houses.  He  could  see  all  that 
passed  between  defendant  and  Mrs.  Jones. 
He  was  at  home,  sljtting  on  the  doorstep  with 
his  wife.    Defendant  was  standing  on  the 


ground  with  one  foot  on  the  doorstep^  and 
Mrs.  Jones  sat  in  the  door.  Gould  not  hear 
what  they  said.  They  were  talking  in  low 
tones.  He  told  her  "Good  evening,"  and  left; 
went  to  the  branch.  Some  time  after  he 
came  back  and  tat  in  the  door,  and  the  wit- 
ness got  his  banjo  and  sat  In  his  door;  then 
went  to  bed.  Before  defendant  went  off 
the  first  time^  and  while  he  was  standing 
with  his  foot  on  the  steps,  witness  called 
Mrs.  Jones  and  asked  her  where  her  husband 
was;  called  pretty  loud,  but  she  did  not  an- 
swer. Defendant  asked  witness  to  give  his 
reason  for  calling  Mrs.  Jones,  and  the  state 
objected.  Objection  sustained,  and  defend- 
ant excepted.  Witness  said  that  he  saw 
nothing  that  looked  like  an  assault;  could 
have  seen  It  as  it  was  bright  moonlight,  and 
there  was  no  obstruction;  that  he  and  his 
wife  were  talking;  and  that  Mrs.  Jones  could 
have  heard  the  conversation  if  she  had  lis- 
tened. Defendant  offered  to  prove  by  the 
witness  the  conversation  between  him  and 
his  wife  with  reference  to  what  they  saw, 
and  what  they  did  In  consequence  thereof. 
Witness  stated  that  he  was  going  to  call  Mrs. 
Jones  to  keep  her  from  doing  wrong;  that 
he  called  twice,  and  his  wife  told  him  to 
hush,  that  It  was  none  of  his  business;  and 
that  In  consequence  of  what  he  saw  he  got 
his  banjo  and  sat  In  his  door,  but  retired 
soon  after  at  bis  wife's  request  This  testi- 
mony was  ruled  out  upon  objection  by  the 
state,  and  defendant  excepted. 

Mrs.  Arnold  was  introduced,  and  testified 
the  same  as  her  husband.  Defendant  asked 
the  witness:  "In  consequence  of  what  yon  and 
your  husband  saw  between  defendant  and 
Mrs.  Jones,  what  did  you  and  your  husband 
do?"  Objected  to  and  ruled  out  Defendant 
excepted.  This  was  for  the  purpose  of  show- 
ing that  the  witness  and  her  husband  knew 
that  an  assignation  was  being  made,  and 
that  they  tried  to  stop  It;  that  witness  pre- 
vented her  husband  from  interfering. 

From  a  Judgment  upon  a  verdict  of  guilty, 
the  defendant  appealed. 

B.  O.  Beckwlth,  for  appellant  The  Attor- 
ney General,  for  the  State. 

CONNOR,  J.  (after  stating  the  case).  We 
think  that  the  testimony  was  competent 
and  should  have  been  admitted.  The  theory 
of  the  defense  was  that  the  prosecutrix  con- 
sented to  all  that  was  done  by  the  defend- 
ant; and  from  this  point  of  view,  and  for  the 
purpose  of  contradicting  the  prosecutrix  and 
corroborating  the  defendant's  testimony,  the 
evidence  of  Arnold  and  his  wife  was  relevant 
and  very  material.  If  believed  by  the  Jury, 
it  fully  sustained  the  defendant's  view  of  the 
transaction.  For  the  purpose  of  corroborat- 
ing each  other.  It  was  clearly  competent  for 
them  to  testify  as  to  what  they  said  to  each 
other  at  the  time,  and  what  they  did.  They 
were  65  feet  from  the  prosecutrix  and  the  de>- 
fendant    The  relations  between  the  families 
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were  Mendlj.  The  fact  that  the  witness 
called  twice  to  Mrs.  Jones  in  a  loud  voice* 
65  feet  awaj,  was  clearly  competent  as  tend- 
ing to  show  that  she  was  aware  that  Arnold 
was  sufficiently  near  to  render  her  assistance 
if  the  defendant  was  committing  an  assault 
upon  her. 

It  is  well  settled  that  a  witness  who  is  ei- 
ther impeached*  or  whose  testimony  is  called 
in  question  by  the  mode  of  cross-examination 
or  by  contradictory  testimony,  may,  for  the 
purpose  of  sustaining  his  credibility»  testify 
to  statements  made  by  him  in  respect  to  the 
matter  about  which  he  testifies,  at  or  imme- 
diately after  the  alleged  transaction.  It  was 
material  in  this  case  on  the  part  of  the  de- 
fense to  show  that  Mrs.  Jones  knew  of  ^e 
presence  of  Arnold  and  his  wife  at  their 
home  sufficiently  near  by  to  enable  her  to 
call  for  help  if  assaulted.  When  they  testi- 
fied that  they  were  sitting  in  the  door  where 
they  could  see  the  entire  transactioij^  and 
that,  for  the  puri>06e  of  calling  Mrs.  Jones' 
attention  to  their  presence,  Arnold  called 
her  twice,  it  is  competent  to  show  the  state 
of  his  mind  as  explaining  his  conduct  We 
think  tliat  what  he  said  to  his  wife  at  the 
moment,  and  what  she  said  to  him  in  re- 
spect to  the  very  matter  in  issue,  was  compe- 
tent for  the  purpose  for  which  it  was  of- 
fered. It  would  certainly  have  put  the  wit- 
ness in  a  very  unenviable  position  to  have 
shown  that  he  was  within  66  feet  of  his 
neighbor's  wife,  who  was  being  assaulted, 
and  saw  the  transaction,  and  made  no  ef- 
fort to  rescue  her.  The  only  explanation  of 
such  conduct,  consistent  with  that  of  an 
honorable  man,  whose  testimony  was  enti- 
tled to  credit  before  the  jury,  ^as  that  he 
thought  the  defendant's  conduct  was  -not  ob- 
jectionable to  her.  It  was  competent  to 
show,  as  explaining  his  conduct^  what  his 
wife  said  to  him  at  the  moment 

There  was  much  other  testimony  tending 
to  impeach  the  prosecutrix.  We  do  not  deem 
it  necessary  to  pass  upon  the  many  other 
exceptions,  as  they  may  not  arise  upon  an- 
other trial.  The  rejection  of  the  evidence  of- 
fered by  the  defendant  entitles  hinf'to  a  new 
triaL 

(IS?  N.  C.  ») 

ROLLINS  V.  EBBS  et  aL 

(Supreme  Court  of  North  Carolina.     Dec  20, 

1904.) 

STATUTORY    BOND  —  EXBCtTTION  —  8IONATUBB-* 
FAILUBE  TO   INSERT   AMOUNT   OF  PENAI.TT. 

1.  A  guardian's  bond,  executed  mider  Code,  f 
1574.  requiring  the  giving  of  a  bond  in  a  sum 
doable  the  value  of  all  the  personal  property, 
etc,  is  not  binding  on  the  obligors  where  it  does 
not  contain  the  amount  of  the  penalty  at  the 
time  it  is  signed,  and  no  one  is  afterward  an- 
thorlsed  to  insert  the  amount. 

Clark,  C.  J.,  and  Douglas,  J.,  dissenting. 

Appeal  from  Superior  Court,*  Haywood 
County;  B.  B.  Jones,  Judge. 


Action  by  T.  &  Rollins,  as  guardian, 
against  F.  C.  Ebbs  and  others.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Reversed* 

This  action  was  brought  by  the  plaintiff 
on  a  guardian's  bond.  The  defendants  al- 
leged that  the  amount  of  l^e  penalty  was 
not  in  the  paper  writing  at  the  time  they 
signed  it,  and  this  was  the  principal  matter 
in  controversy.  Much  testimony  was  in- 
troduced upon  that  question.  Issues  were 
submitted  to  the  jury,  which,  with  their  an- 
swers, were  as  follows:  '*(1)  Did  the  defend- 
ants I.  N.  Ebbs,  M.  Ik  Duckett,  D.  P.  Plem- 
mons,  Joe  M.  Rector,  and  Jasper  EJbbs  make 
and  deliver  their  bond,  in  writing,  to  the 
state  of  North  Carolina,  for  the  benefit  of 
James  Blaine  House,  as  alleged  in  paragraph 
8  of  the  complaint?  Ans.  Yes.  (2)  Did  the 
defendant  F.  C.  Ebbs,  as  guardian  of  James 
Blaine  House,  receive  the  sum  of  $7,000. 
property  of  hi»  ward,  James  Blaine  House, 
as  alleged  in  paragraph  4  of  the  complaint? 
Ans.  Yes.  (3)  Did  the  defendant  F.  C.  Ebbs, 
as  guardian  of  James  Blaine  House,  in  vio- 
lation of  and  in  breach  of  said  bond,  use 
and  appropriate  to  his  own  use  the  sum  of 
$4,666.66%  of  his  ward's  money,  as  alleged 
in  paragraph  6  of  the  complaint?  Ans.  Yes. 
(4)  In  what  sum,  if  any,  is  the  plaintiff  or 
the  relators  damaged  because  of  the  said 
breach  of  the  said  bond?  Ans.  In  the  sum 
of  $4,666.66%,  with  compound  interest  from 
the  8th  day  of  March.  1900,  until  paid.  (5) 
Was  the  paper  writing  or  bond  described  in 
and  mentioned  in  paragraph  3  of  the  com- 
plaint incomplete  when  delivered  to  the  clerk 
of  the  superior  court  of  Madison  county,  in 
that  it  contained  no  penalty,  and  in  that  the 
space  where  the  penalty-  should  have  been 
written  was  left  blank,  as  alleged  in  the  first 
paragraph  of  the  further  defense  contained 
in  the  answer?  Ans.  No.  (6)  Was  the  pen- 
alty of  $13,000  left  out  of  the  said  bond  or 
paper  writing  described  and  mentioned  in 
paragraph  3  of  the  said  complaint,  and  the 
space  wherein  the  penalty  should  have  been 
written  left  blank,  because  of  the  mutual 
mistake  and  inadvertence  of  the  parties 
thereto,  as  alleged  in  the  reply  of  the  plain- 
tiff? Ans.  •  •  •  (7)  Was  the  penalty. 
$13,000,  left  out  of  said  bond  or  paper  writ- 
ing described  and  mentioned  in  paragraph 
8  of  the  said  complaint  because  of  the  mis- 
take or  Inadvertence  of  the.  clerk  of  the  su- 
perior court  of  Madison  county,  as  alleged 
in  the  reply  of  the  plaintiff?  Ans.  No.  (8) 
Was  the  penalty  of  $13,000  left  out  of  said 
bond  or  paper  writing  mentioned  and  de- 
scribed in  paragraph  3  of  the  said  complaint, 
and  the  space  wherein  the  penalty  should 
have  been  written  left  blank,  by  reason  of 
the  fraud  of  the  makers  of  said  bond,  per- 
petrated and  practiced  upon  the  clerk  of  the 
Superior  court  of  Madison  county,  as  alleged 
in  the  reply  of  the  plaintiff?  Ans.  •  •  ♦ 
(9)  Was  it  the  purpose  &nd  intention  of  the 
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defendants,  at  the  time  of  signing  the  paper 
writing  introduced  in  evidence^  that  the 
same  should  be  used  and  filed  as  a  guardian 
bond  by  F.  0.  Ebbs,  as  guardian  of  James 
Blaine  House?  Ana.  Yes.  (10)  Was  the  pen- 
alty inserted  in  the  paper  writing  purporting 
to  be  a  bond  at  the  time  Jasper  Ebbs  sign- 
ed the  same?  Ans.  No.  (11)  Was  the  pen- 
alty, $13,000,  inserted  in  the  paper  writing 
purporting  to  be  a  bond  at  the  time  the 
defendant  Plemmons  signed  the  same?  Ans. 
No.  (12)  Was  the  penalty,  $13,000,  inserted 
in  the  paper  writing  at  the  time  M.  L.  Duck- 
ett  signed  the  same?  Ans.  No.  (13)  Have 
the  defendants  Jasper  Ebbs,  M.  U  Duckett, 
D.  P.  Plemmons,  or  either  of  them,  since 
the  signing  of  the  paper  writing  or  bond, 
autliorized  any  one  to  insert  the  penalty, 
$13,000,  in  said  bond?  Ans.  No."  The  de- 
fendants in  apt  time  objected  to  issues  num- 
bered 1,  6,  8,  and  9.  Objection  overruled. 
Defendants  moved  for  a  new  trial  upon  ex- 
ceptions. Motion  overruled.  Judgment  for 
plaintiff.    Defendants  excepted  and  appealed. 

Crawford  &  Hannah  and  J.  M.  Qudger,  Jr., 
for  appellants.  Moore  ft  Rollins,  for  appel- 
lee. 

WALKER,  J.  (after  stating  the  facts).  It 
is  clear  what  the  court  meant  when  it  sub- 
mitted the  tenth,  eleventh,  and  twelfth  is- 
sues to  the  jury,  and  it  is  equally  ai^arent 
what  the  Jury  intended  to  find  by  the  an- 
swers to  those  issues.  The  inquiry  mani- 
festly was  whether  the  amount  of  the  pen- 
alty had  been  written  in  the  bond  before 
the  time  that  the  sureties,  Ebbs,  Duckett, 
and  Plemmons,  signed  it,  and  not  merely 
whether  it  was  Inserted  at  that  particular 
time.  Such  an  inquiry  as  the  one  last  men- 
tioned would,  to  say  the  least  of  it,  have 
been  Immaterial.  The  jury  found  that  the 
amount  was  not  in  the  bond  at  the  time  it 
was  signed,  and  that  the  sureties  named  ii^ 
the  issues  had  not  authorized  any  one  to 
Insert  the  penalty. 

Our  opinion  was  at  first  that  enough  ap- 
peared in  the  record  to  bring  the  case  with- 
in the  principle  stated  in  Humphreys  v. 
Finch,  97  N.  0.  303,  1  S.  B.  870,  2  Am.  St 
Rep.  293,  but  we  are  now  satisfied  that  a 
correct  interpretation  of  the  verdict  renders 
that  case  Inapplicable.  The  Jury,  by  the 
tenth,  eleventh,  and  twelfth  issues,  have 
found  that  the  amount  of  the  penalty  was 
inserted  after  the  paper  writing  was  signed 
by  the  sureties,  and  by  the  thlrieenth  issue 
they  have  found  as  a  fact  that  Ebbs,  Duck- 
ett, and  Plemmons  "had  not  authorized  any 
one  to  insert  the  penalty,  $13,000,  in  said 
bond.**  This,  It  seems  to  us,  presents  Just 
such  a  case  as  was  considered  In  Graham  t. 
Holt,  25*N.  G.  800,  40  Am.  Dec.  408,  in  which 
Justice  Daniel  uses  this  language:  **A  bond 
is  the  acknowledgment  of  a  debt  under  seal, 
the  debt  being  therein  particularly  specified. 
In  every  good  bond  there  must  be  an  obligor 


and  an  obligee,  and  a  sum  in  which  the 
former  is  bound.  Shep.  Touch.  56;  Ck>m. 
Dig.  ^Obligation,*  A;  Horleston,  2.  In  New 
York,  Ex  parte  Therwln,  8  Ck>wen,  118,  and 
some  other  of  the  American  cases,  the  nisi 
prius  decision  before  Lord  Mansfield  of  Tex- 
ira  V.  Evans,  1  Anst  229,  In  nota,  has  been 
followed.  That  case  was  where  a  party  ex- 
ecuted a  bond  vrith  blank  spaces  for  the 
name  and  sum,  and  sent  an  agent,  without 
a  power  of  attorney  under  seal,  to  raise 
money  on  it  The  agent  accordingly  filled 
up  the  blanks  with  the  sum  and  the  obligee's 
name,  and  delivered  the  bond  to  him.  On 
the  plea  of  non  est  factum,  the  bond  was 
considered  well  executed.  But  the  case  of 
Texira  v.  Evans  has  been  by  this  court  twice 
overruled,  as  attempting  to  establish  a  dis- 
tinction in  the  mode  of  executing  deeds  by 
attorney,  where  the  object  was  to  raise  or 
secure  money,  and  when  it  was  to  operate 
as  a  conveyance — ^the  first,  by  a  power  of  at- 
torney not  sealed;  the  other,  with  a  power 
of  attorney  under  seal.  The  notion  with  us 
has  always  been  what  we  learned  from  Co. 
Lit  52  (a),  and  the  Touchstone,  57,.  that  he 
who  executes  a  deed  as  agent  for  another, 
be  it  for  money  or  other  property,  must  be 
armed  with  authority  under  seal.  The  In- 
sertion of  the  sum  in  the  blank  space  was 
intended  to'  consunmiate  the  deed;  it  was 
done  without  legal  authority,  and  the  instru- 
ment is  void  as  a  bond" — citing  McKee  v. 
Hicks,  2  Dev.  (13  N.  G.)  379;  Davenport  v. 
Sleight  2  Dev.  &  Bat  (19  N.  0.)  381,  81 
Am.  Dec.  420.  The  same  idea  is  also  strong- 
ly expressed  by  Chief  Justice  Ruffln  in  Dav- 
enport V.  Sleight,  supra^  as  follows:  **The 
ancient  rule  is  certain,  that  authority  to 
make  a  deed  cannot  be  verbally  conferred, 
but  must  be  created  by  an  Instrument  of 
equal  dignity.  It  is  owned  that  there  are 
modern  cases  in  which  it  seems  to  have  been 
relaxed  with  respect  to  bonds.  This  began 
with  the  case  of  Texira  v.  Evans,  cited  1 
Anst  229,  note,  on  which  all*  the  subsequent 
cases  profess  to  be  founded.  The  court  is 
not  satisfied  with  the  reasons  assigned  for 
those  opinions,  but  entertains  a  strong  im- 
pression that  they  lead  to  dangerous  conse- 
quences." In  Cadell  v.  Allen,  99  N.  C.  542, 
6  S.  E.  399,  Justice  Merrimon,  referring  to 
the  principle  as  laid  down  in  Graham  v.  Holt 
and  Davenport  v.  Sleight  says,  **The  rule 
as  thus  stated  is  recognized  In  many  cases, 
and  must  be  treated  as  settled  and  of  gov- 
erning authority,"  citing  Blacknall  t.  Pariah, 
59  N.  C.  70,  78  Am.  Dec.  289,  and  other 
cases. 

There  has  been  no  ratification.  This  court 
cannot  give  its  opinion  or  render  judg- 
ment upon  evidence  merely.  There  must  ei- 
ther be  an  admission  of  the  facts  in  the 
pleadings  or  In  some  other  form  in  the  rec> 
ord,  or  the  facts  must  be  found  by  a  jury. 
There  Is  nothing  admitted,  or  found  by  the 
Jury,  which  shows  that  the  defendants  have 
in  any  way,  known  to  the  law  of  this  state. 
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assented  to  or  ratified  the  Insertion  of  the 
penalty  in  the  bond. 

If  any  respect  is  to  be  paicl  to  oar  decisions 
in  preference  to  those  of  other  states,  the 
findings  of  the  Jury  upon  the  last  four  issues, 
if  those  issues  stood  alone,  would  entitle  the 
appellants  to  a  Judgment  But  the  answers 
to  the  issues  in  this  case,  taken  as  a  whole^ 
are  themselyes  conflicting.  The  Jury  have 
found,  in  response  to  the  first  issue,  that  the 
defendants  made  and  delivered  their  bond,  in 
writing,  to  the  state  for  the  benefit  of  the 
principal's  ward,  and  yet,  in  answer  to  sub- 
sequent issues,  they  have  found  that  the 
amount  of  the  penalty  was  not  in  the  paper 
at  the  time  of  the  signing  by  defendants,  and 
that  it  was  not  put  there  afterwards  by  any 
authorized  person.  The  insertion  of  the 
amount,  at  or  before  the  time  of  signing,  was 
necessary  to  constitute  the  paper  a  perfect 
instrument — a  $ood  bond — unless  the  amount 
was  afterwards  inserted  by  some  one  having 
anthoritp  to  do  so,  or  unless  the  signers 
themselves  afterwards  ratified  what  had  been 
done  to  make  the  instrument  complete,  and 
in  the  manner  indicated  by  this  court  in  the 
cases  already  cited.  "If  an  instrument  with 
a  seal  to  it,"  says  Hall,  J.,  "is  not  completely 
executed  by  signing,  sealing,  and  delivering, 
it  cannot  become  so  by  any  act  of  an  unau- 
thorized agent  It  would  be  dangerous  if  the 
law  were  otherwise."  McKee  v.  Hicks,  13  N. 
C.  880.  This  was  said  with  reference  to  the 
very  kind  of  question  we  are  now  discussing, 
as  an  extract  from  the  syllabus  of  the  case 
will  show:  "A  deed  must  be  perfect  in  all  re- 
spects before  its  delivery.  Where  a  blank 
was  left  in  a  bond  for  money,  to  be  filled  up 
when  the  sum  was  ascertained,  and  after  the 
delivery  the  blank  was  fairly  filled  up  by  a 
stranger,  held,  that  the  instrument  was  void." 
Page  379.  This  was  ruled  to  be  the  law  even 
when  the  alleged  obligor  had  actually  receiv- 
ed the  money  on  the  faith  of  its  being  his 
valid  bond.  In  that  case  this  court  went 
still  further,  and  affirmed  the  Judgment  not- 
withstanding a  charge  by  which  the  Jury 
were  instructed  that  the  defendant  was  not 
bound  by  the  b<Hid  as  his  deed,  "unless  the 
person  filling  up  the  blank,  on  delivering  the 
paper,  tiad,  at  the  time  of  the  delivery,  au- 
thority under  l^e  hand  and  seal  of  the  de- 
fendant to  do  so.**  Page  380. 

The  case  of  Humphreys  v.  Finch,  97  N.  0. 
303,  1  S.  E.  870,  2  Am.  St  Rep.  293,  as  we 
have  said,  does  not  apply.  The  decision  Is 
based  upon  the  idea  of  an  equitable  estoppel, 
which  cannot  arise  in  this  case,  as  the  Jury 
have  found  that  no  authority  to  insert  the 
amount  in  the  bond  was  given,  which  was  not 
the  fact  in  Humphreys  v.  Finch.  That  case 
might  well  tiave  been  decided  upon  the  doc- 
trine of  agency. 

This  is  not  a  question  of  the  alteration  of  an 
instrument,  but  a  question  of  authority  to  com- 
plete the  instrument  so  as  to  make  it  binding, 
as  is  clearly  stated  in  2  Cj'C.  159,  and  it  is  too 
plainly  so  to  require  any  further  discussion. 


Nor  do  we  think  the  fact  that  this  is  a 
statutory  bond  alters  the  case  in  favor  of  the 
plaintiff.  If  there  is  any  difference,  in  re 
spect  to  the  question  under  consideratioD,  be- 
tween such  a  bond  and  an  ordinary  bond  or 
deed,  that  difference,  in  this  particular  case, 
is  rather  favorable  to  the  defendants.  The 
Code,  §  1574,  requires  that  "a  guardian,  be- 
fore letters  of  appointment  are  issued  to  him, 
must  give  a  bond  payable  to  the  state,  with 
two  or  more  sufficient  sureties,  to  be  acknowl- 
edged  before  and  approved  by  the  clerk  of  the 
superior  court,  and  to  be  Jointly  and  severally 
bound.  The  penalty  in  such  a  case  must  be 
double,  at  least  the  value  of  all  personal 
property,  and  the  rents  and  profits  issuing 
from  the  real  estate  of  the  infant;  which 
value  is  to  be  ascertained  by  the  clerk  of  the 
superior  court  by  the  examination,  on  oath, 
of  the  applicant  for  guardianship,  or  of  any 
other  person."  It  will  be  observed  that  the 
bond  must  be  acknowledged  before  the  clerk 
and  approved  by  him,  and  the  penalty  must 
be  double,  at  least  the  value  of  the  personal 
property  and  the  rents  and  profits,  which  val- 
ue the  clerk  ascertains.  The  penalty,  there- 
fore, is  not  fixed  at  any  certain  sum  applicable 
to  all  cases.  It  may  not  be  the  same  in  any 
two  bonds.  It  is  at  least  variable.  Just  as  in 
the  case  of  the  amount  to  be  paid  in  ordinary 
bonds  or  notes  under  seal,  and  the  inser- 
tion of  it  is  therefore  just  as  material  and  es- 
sential to  the  completeness  of  a  statutory 
bond  as  the  amoimt  to  be  paid  is  to  that  of 
an  ordinary  bond.  The  amount  must  be  ex- 
pressed in  both.  We  are  unable  to  see  how 
any  authority  to  fill  up  the  blank  can  be  im- 
plied in  the  case  of  a  statutory  bond  that 
would  not  be  equally  implied  in  the  case  of 
other  bonds.  Both  kinds  of  bonds  are  deliv- 
ered to  carry  out  the  intention  of  the  obligors, 
and  in  the  case  of  a  guardian  bond  there  is 
the  additional  reason,  against  the  implication, 
that  the  amount  of  the  penalty  is  expressly 
required  to  be  ascertained  by  the  clerk.  An 
individual  In  his  private  capacity  cannot  exe- 
cute a  statutory  power. 

Our  purpose  has  not  been  so  much  to  prove 
that  the  paper  writing  signed  by  the  defend- 
ants is  void  as  a  bond,  as  to  make  clear  the 
construction  we  put  upon  the  ver^ct  and  to 
show,  consequently,  the  findings  of  the  Jury 
to  be  so  confiicting  that  the  court  below  could 
not  proceed  to  Judgment  and  that  this  court 
cannot  now  intelligently  pass  upon  the  merits 
of  the  case.  The  view  we  take  of  the  ques- 
tion involved  leads  us  to  the  conclusion  that 
there  should  be  a  new  trial,  so  that  the  facts 
may  be  fully  and  consistently  found  by  the 
Jury.  The  plaintiff  may  be  able  to  show  that 
the  bond  is  a  valid  obligation  of  the  defend- 
ants. 

New  triaL 

GLARK,  a  J.  (dissenting).    It  is  not  con- 
troverted that   the   defendant   F.   C.    Ebbs, 
guardian,  converted  the  funds  of  his  ward  to 
I  his  own  use,  nor  is  there  any  dispute  over 


344 


49  SOUTHEASTERN  RBPORTEB. 


(N.O. 


the  finding  aa  to  the  amount  of  such  defalca- 
tion. The  only  contested  fact  Is  whether 
when  the  bond,  which  is  in  the  regular  form, 
was  signed  by  three  of  the  sureties,  "IS.OOO" 

was  not  written  after  "| »*'    Upon  tliis 

omission  (if  true),  and  the  subsequent  filling 
in  of  the  blank  with  '*ld,000"  by  one  of  the 
sureties,  who  carried  the  bond  to  the  clerk 
to  be  filed,  the  sureties  now  seek  to  avoid 
their  obligation,  which  is  set  out  in  the  bond 
distinctly,  to  be  responsible  for  any  failure 
of  F.  C.  Ebbs,  as  guardian,  to  safely  keep 
and  account  for  the  property  of  his  ward. 
The  evidence  of  the  clerk  is  uncontradicted 
that  the  bond  was  handed  to  him  by  I.  N. 
Ebbs,  one  of  the  sureties,  and  that  it  was 
then  complete,  the  **$13,000"  being  filled  in; 
and  his  deputy,  who  copied  it,  testifies  to  the 
same  effect  I.  N.  Ebbs,  one  of  the  sureties, 
certified  as  notary  public  that  the  other  sure- 
ties appeared  before  liim  and  Justified  to  the 
amount  set  opposite  their  respective  names. 
These  amounts,  together  with  the  sum  he 
himself  Justified  to  before  the  clerk,  aggre- 
gate $13,000,  the  sum  which  was  written  in 
the  bond  when  handed  in  by  him  to  t^e  clerk 
and  recorded. 

The  Jury  found,  in  response  to  the  first 
issue,  that  **the  defendants,  I.  N.  Ebbs,  M. 
L.  Duckett,  D.  P.  Plemmons,  J.  M.  Rector, 
and  Jasper  Ebbs,  made  and  delivered  their 
bond  in  writing  to  the  state  of  North  Caro- 
lina for  the  benefit  of  James  Blaine  House, 
as  alleged  in  paragraph  3  of  the  complaint;" 
and,  in  response  to  the  ninth  issue,  that  it 
**was  the  purpose  and  intention  of  the  defend- 
ants, at  the  time  of  signing  the  paper  writing 
introduced  in  evidence,  that  the  same  should 
be  used  and  filed  as  a  guardian  bond  by  F. 
C.  Ebbs,  as  guardian  of  James  Blaine  House." 
If,  upon  the  facts  above  set  forth,  and  which 
were  oncontroverted,  the  filling  in  of  ''13,- 
000"  in  the  blank  to  total  up  the  several  Jus- 
tifications by  the  surety  who  was  intrusted 
by  them  to  bring  the  bond  to  the  clerk  (an 
addition  in  no  wise  changing  the  nature  of 
the  obligation)  can  vitiate  the  bond,  which 
was  perfect  when  handed  to  the  clerk  by  one 
of  their  number,  then  no  guardian  or  Admin- 
istrator's bond  is  safe  unless  the  sureties 
shall  all  sign  and  justify  before  the  clerk. 
The  Ck)de,  8  1891,  was  intended  to  prevent 
just  such  defects  in  obligations  of  tliis  nature, 
and  to  avoid  trivial  and  technical  objections. 
It  provides  that  '^whenever  any  instrument 
shall  be  taken  or  received,  •  •  •  by  any 
person  or  persons,  acting  under  or  in  virtue 
of  any  public  authority,  purporting  to  be  a 
bond  executed  to  the  state  for  the  perform- 
lince  of  any  duty  belonging  to  any  office  or 
appointment  such  instrument,  notwithstand- 
ing •  •  •  any  variance  in  the  penalty  or 
condition  of  the  instrument  from  the  provi- 
sion prescribed  by  law,  shall  be  valid  and 
may  be  put  in  suit  in  tiie  name  of  the  state 
for  the  benefit  of  the  person  injured  by  a 
breadi  of  the  condition  thereof,  in  the  same 
manner    *    *    *    as  if  the  penalty  and  con- 


dition of  the  instrument  had  conformed  to 
law."  It  would  ^eem  that,  as  tlie  bond  con- 
tained the  figures  "18,000"  after  the  "$"  mark 
when  handed  to  the  clerk  by  one  of  the  sure- 
ties, who  had  taken  the  justification  of  the 
other  sureties  and  who  had  been  intrusted 
by  them  to  deliver  the  bond  to  the  clerk,  and 
as  the  jury  has  found  that  *'it  was  the  pur- 
pose and  Intention  of  the  defendants,  at  the 
time  of  signing  the  paper  writing,  that  it 
should  be  used  and  filed  as  a  guardian  bond 
of  F.  C.  Ebbs,"  if  the  "13,000"  was  written 
in  by  said  co-surety  before  handing  the  bond 
to  the  clerk,  it  was  immaterial,  and  the  de- 
fendants cannot  protect  themselves  by  the 
act  of  their  agent,  of  which  the  clerk  had  no 
knowledge.  They,  impliedly  at  least,  author- 
ized him  to  fill  in  the  blank,  and  cannot  be 
permitted  now  to  deny  such  authority  to  the 
detriment  of  the  ward. 

But  if  the  instrument  could  be  taken  as 
filed,  with  "$ "  blank,  as  the  defend- 
ants allege  it  was  when  signed  by  them,  the 
above  section  1891  provides  that  "any  vari- 
ance in  the  penalty  or  in  the  condition  of  the 
instrument  from  the  provision  prescribed  by 
law"  shall  not  invalidate  it  A  smaller  vari- 
ance than  this  could  scarcely  happen.  The 
penalty  named  merely  limits  the  liability  of 
the  sureties,  and  the  insertion  of  "13,000" 
after  "$ **  merely  restricted  their  lia- 
bility to  that  sum,  whereaa  without  it  their 
liability,  by  the  tenor  of  the  bond,  extended 
to  responsibility  for  the  safe-keeping  of  any 
funds  or  property  of  the  ward  which  might 
have  come  into  the  hands  of  the  guardian, 
without  limit  as  to  the  amount. 

Independent  of  our  curative  statute,  it  is 
held  that  the  bond  "may  be  executed  by  the 
sureties  while  the  penal  sum  is  still  blank, 
and,  although  the  principal  may  have  in- 
formed them  that  the  sum  Is  to  be  a  certain 
amount,  and  he  afterwards  inserts  a  larger 
amount  by  direction  of  the  judge  of  probate, 
yet  the  bond  holds  the  sureties."  Croswell 
on  Executors  and  Administrators,  190; 
White  V.  Duggan,  140  Mass.  18,  2  N.  E.  110, 
54  Am.  Rep.  437.  Such  bonds  are  unlike 
bonds  for  the  payment  of  money  (in  which 
the  amount  is  material),  in  that  in  these 
bonds  the  honest  and  faithful  performance 
of  duty  by  the  fiduciary  is  the  obligation, 
and  the  amount  of  the  penalty  is  simply  a 
form,  and,  at  most,  merely  restricts  the  ex- 
tent of  the  liability.  Here,  the  amount 
((13,000),  even  if  inserted  without  knowledge 
of  the  defendants,  aggregates  exactly  the 
sums  for  which  they  severally  justified.  In 
2  Parsons  on  0>ntracts,  720,  it  is  said:  **An 
alteration  which  only  does  what  the  law 
would  do — ^that  is,  expresses  what  the  law 
implies — is  not  a  material  alteration,  and 
therefore  would  not  avoid  an  instrument" 
All  the  authorities  hold  that  an  alteration  to 
be  material  must  change  the  legal  effect  of 
the  instrument  This  is  true  even  as  to  ob- 
ligations for  payment  of  money,  as  negotia- 
ble bills  and  the  like.    2  Daniel,  Neg.  Instr. 
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I  1373a.  When  a  fiduciary  *'recelye8  money 
or  property  npon  the  faith  of  a  bond,  he  and 
his  snreties  are  estopped  to  deny  the  valid- 
ity of  the  bond."  Pritchard,  WUls  &  Adm. 
i  586,  constmlng  a  statute  similar  to  onr 
Code,  8  1891.  Here  the  money  was  paid 
over  by  the  federal  court  to  the  guardian 
upon  a  certified  copy  of  this  bond.  'The  in- 
sertion of  the  penal  sum  of  a  bond  left  blank 
will  not  vitiate  the  instrument"  Brown  v. 
Colquitt,  73  Oa.  59,  54  Am.  Rep.  867;  South 
Berwick  v.  Huntress,  53  Me.  89,  87  Am. 
Dec.  535 ;  Btote  v.  Young,  23  Minn.  551.  In 
the  case  from  53  Me.  89,  Kent,  J.,  says: 
"When  the  instrument  is  a  sealed  instru- 
ment, when  signed  by  the  party,  the  filling 
in  of  the  blanks  afterwards  by  another  is 
not,  strictly  speaking,  the  execution  of  a 
sealed  instrument  That  has  already  been 
done  by  the  party  himself.  The  third  party 
does  not  make  it  a  specialty  by  his  acts.  It 
was  one  before.  The  filling  up  merely  per- 
fects an  imperfect  sealed  deed  or  bond.*'  "If 
one  signs  an  instrument  containing  blanks, 
he  must  be  understood  to  intrust  it  to  the 
person  to  whom  it  is  so  delivered  to  be  filled 
up  properly,  according  to  the  agreement  be- 
tween the  parties,  and,  when  so  filled,  the  in- 
strument is  as  good  as  if  originally  executed 
in  complete  form.*'  2  Cyc  159,  and  cases 
cited  thereto  in  note  74.  "An  alteration  of 
an  instrument  which  merely  supplies  an 
omission  therein,  and  conforms  it  to  the  in- 
tention of  the  parties,  will  not  vitiate  the 
writing;  especially  if  a  naked  blank  is  left 
for  the  insertion  of  the  omitted  words."  2 
A.  &  Eng.  Enc  (2d  Bd.)  212;  Hunt  v. 
Adams,  6  Mass.  519;  Bank  v.  Stirling,  13 
Nova  Scotia,  439;  Conner  v.  Routh,  7  How. 
(Miss.)  176,  40  Am.  Dec.  59 ;  Boyd  v.  Brother- 
^  son,  10  Wend.  (N.  Y.)  93 ;  Clute  v.  Small,  17 
Wend.  (N.  Y.)  23a  "If  a  party  to  an  instru- 
ment intrusts  it  to  another  for  use,  with 
blanks  not  filled,  such  instrument  so  deliv- 
ered carries  on  its  face  an  implied  authority 
to  fill  up  the  blanks  necessary  to  perfect  the 
same ;  and,  as  between  such  party  and  inno- 
cent third  'person,  the  person  to  whom  the 
instrument  is  so  intrusted  must  be  deemed 
the  agent  of  the  party  who  committed  the 
iustrum^it  to  his  custody."  2  Cyc.  159. 
This  is  not  only  on  the  ground  of  implied 
agency,  but  because,  when  one  of  two  inno- 
cent persons  must  suffer,  the  loss  must  fall 
upon  him  who  has  put  it  in  the  power  of  an- 
other to  do  the  injury.  Fisher  v.  Dennis,  6 
Cal.  577,  65  Am.  Dec.  534;  Spitler  v.  James, 
82  Ind.  202,  2  Am.  Rep.  334;  Fullerton  v. 
Sturges,  4  Ohio  St  529. 

It  is  not  contended  here  that  there  was 
any  fraud  practiced  on  defendants,  and  the 
jury  find  that  the  instrument  is  of  the  pur- 
port and  effect  the  signers  intended.  But 
had  it  been  otherwise,  the  sureties  having 
committed  the  bond,  with  the  blank  unfilled, 
to  I.  N.  Ebbs  to  file  with  the  clerk,  not  only 
gave  him  Implied  authority  to  fill  it,  but 
they   are  estopped  to  claim  any  protection 


from  an  act  which  they  put  it  in  their  co- 
surety's power  to  commit,  and  which  was 
unknown  to  the  clerk.  The  same  principle 
would  apply  if  the  sureties  handed  the  bond 
to  F.  C.  Ebbs  or  Taintor,  who  delivered  it  to 
I.  N.  Ebbs,  the  other  suretyi  who  handed  it 
to  the  clerk. 

The  tenth,  eleventh,  and  twelfth  findings 
were  that  the  "13,000^*  was  *'not  inserted  in 
the  paper  writing  at  the  time"  each  of  three 
of  the  sureties  respectively  named  signed  it 
But  taking  this  to  mean  that  the  "13,000" 
was  not  "in  the  writing"  when  respectively 
signed  by  them,  the  status  is  presented 
which  we  have  discussed  above.  The  first 
and  ninth  findings  are  not  in  conflict  with 
such  findings,  for  they  are  simply  to  the  ef- 
fect that,  notwithstanding  the  "13,000"  was 
filled  in  after  such  signing  and  before  the 
bond  was  handed  to  the  clerk,  the  bond  was 
valid.  If  this  was  a  conclusion  of  law  sub- 
mitted to  the  jury,  the  error  was  cured  by 
the  jury  answering  it  correctly,  and  the 
judgment  of  the  court  to  the  same  effect 

There  are  but  two  exceptions  in  the  rec- 
ord: First,  to  the  submission  of  issues  1, 
6,  8^  and  9.  Issues  6  and  8  were  not  an- 
swered, and  were  harmless,  even  if  errone- 
ously submitted;  and  1  and  9  arose  on  the 
pleadings.  The  other  exception,  that  judg- 
ment upon  the  verdict  should  have  been  en- 
tered for  the  defendants,  is  discussed  above. 

D0UQLA8,  J.  (dissenting).  I  think  the 
guardian  bond  is  binding  because  It  is  a 
statutory  bond,  and,  having  been  made  and 
delivered  for  the  purpose  of  carrying  out  the 
provisions  of  the  statute,  carried  with  it  the 
inherent  authority"  to  insert  such  amount  of 
penalty  as  would  meet  the  statutory  require- 
ment In  any  other  view  of  the  case,  I 
would  be  compelled  to  regard  the  penalty  of 
the  bond  as  a  material  and  essential  part 
thereot 


(137  N.  C.  822) 

MONK  et  al.  v.  CITY  OF  WILMINGTON. 

(Supreme  Court  of  North  CJarolina.     Dec  19, 

1904.) 

TBBSPASS—TITLlfr— ADVEBSS      POSSESSION— BUB- 
DBN  or  PBOOF— PBESUMPTION. 

1.  In  an  action  for  damages  for  trespass  to 
real  estate,  where  plaintiff  claims  title  by  ad- 
verse possession,  the  burden  is  on  him  to  show 
continuous  possession. 

2.  There  is  no  presumption  that  the  possession 
of  real  estate  is  adverse. 

Douglas,  J.,  dissenting. 

Appeal  from  Superior  Court,  New  Hanover 
County;  Justice^  Judge. 

Action  by  John  W.  Monk  and  another 
against  the  dty  of  Wilmington  for  damages 
for  trespass  to  real  Estate.  From  a  Judg- 
ment for  plalntilfs,  defendant  appeals.  Re- 
versed. 
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W.  J.  Bellamy,  E.  K.  Bryan,  and  H.  Mc- 
dammy,  for  appellant  Jno.  D.  Bellamy, 
Bellamy  &  Bellamy,  T.  E.  Brown,  and  Empie 
&  Empie,  for  appellees. 

CONNOR,  J.  ^  The  plaintiff  seeks  to  recov- 
er upon  a  title  founded  upon  a  disseisin  fol- 
lowed by  20  years'  adverse  possession.  It 
Is  conceded  that  the  original  trespass  by  the 
plalntifTs  ancestor  was  wrongful.  This  does 
not  necessarily  mean  that  it  was  such  an 
ouster  as  put  the  true  owner  to  an  action  of 
ejectment,  and  thereby  put  the  statute  of 
limitations  into  operation.  His  honor  cor- 
rectly told,  the  Jury  that  such  possession,  to 
ripen  into  title,  must  be  open,  notorious,  con- 
tinuous, exclnsive^  adverse,  etc.  The  de- 
fendant insists  that  this  has  not  been  shown. 
The  plaintiff  John  W.  Monk  says  that  his  fa- 
ther, after  purchasing  the  30  acres  adjoining 
the  locus  In  quo  In  1876  or  1877,  ran  hlB 
fence  in  the  manner  described  by  him,  which 
it  is  claimed  covers  the  land.  He  continued 
such  occiv>ancy  as  he  had  untQ  hla  death, 
in  1882.  His  wife  remained  In  the  occupa- 
tion of  the  same  character  until  her  death,  in 
1885.  Thomas  J.  Kenan,  one  of  the  plain- 
tiff's witnesses,  the  husband  of  the  feme 
plaintiff,  testified:  "After  she  died,  my  wife 
and  Jno.  W.  Monk  rented  the  land  to  one 
Dodge.  My  wife  and  Mr.  Monk  made  a  di- 
vision of  the  land  In  1886.  After  division  I 
put  some  cattle  in  pasture  occasionally.  I 
know  the  boundaries  of  the  thirty-acre  tract 
That  Is  an  Independent  tract,  and  has  noth- 
ing to  do  with  the  land  in  controversy.  Aft-* 
er  the  widow  of  Thos.  Monk  died,  my  wife 
and  John  W.  Monk  leased  the  locus  for  five 
years  to  Dodge."  After  testifying  to  other 
matters,  this  witness  continues:  ''Some  seven 
acres  of  the  land  upon  which  the  rock  quarry 
is  situated  is  fit  for  cultivation.  Yon  could 
have  planted  a  crop  where  the  rock  quarry 
is  now.  dThat  land  was  fit  for  cultivation. 
After  the  lease  to  Dodge  was  out,  Jno.  W. 
Monk,  the  coplaintiff,  did  not  lease  the  seven 
acres  where  the  rock  quarry  Is  to  Souther- 
land,  or  Rhodes,  or  to  any  one  else.  Rhodes 
leased  from  Jno.  W.  Monk  the  thirty-acre 
tract  east  of  that  It  was  not  leased  to  any- 
body after  the  Dodge  lease  was  out,  but 
Rhodes  pastured  his  cattle  there  after  he 
leased  the  other  land  from  Jno.  W.  Monk. 
Nor  did  Jno.  W.  Monk  do  anything  on  the 
land  after  the  Dodge  lease  was  out  The 
Dodge  lease  was  for  five  years  from  1885.** 
Mr.  Rhodes,  a  witness  for  the  plaintiff,  testi- 
fied: ^In  1893  I  rented  some  land  from  Mr. 
Monk.  I  don't  say  I  rented  this  seven  acres. 
I  rented  all  the  land  that  Jno.  W.  Monk 
owned  between  the  New  Bern  road  and  the 
plank  road,  except  five  acres,  whu-h  wns  re- 
served on  the  side  next  to  the  plank  road, 
which  does  not  touch  the  place  where  the 
rock  quarry  now  is.  I  pastured  mjr  cattle 
upon  the  land  where  the  rock  quariy  is  in 
1893,  until  the  rock  quarry  was  started  In 
1899,  and  the  fence  was  torn  down.     I  used 


the  land  for  pasture  where  the  rock  quarry 
is,  and  that- was  all  It  was  used  for.  The 
thirty-acre  tract  and  the  other  land  which  I 
rented  was  used  for  cultivation.  I  rented 
the  land  that  I  rented  from  Mr.  Monk  for  five 
years  from  1893  and  until  it  was  sold.  When 
I  had  my  cattle  on  the  land  In  controversy, 
Mr.  W.  A.  Wright  came  to  me  one  day,  three 
or  four  or  five  years  before  they  began  to 
excavate  rock  at  the  rock  quarry,  and  wanted 
to  rent  the  seven  acres  In  controversy,  and 
I  told  him  that  I  didn't  wish  to  rent  it;  that 
I  had  more  land  than  I  wanted,  and  I  hadn't 
already  rented  it;  that  I  didn't  want  It  I 
told  him  I  thought  I  already  had  it  rented; 
that  I  had  rented  it  from  Monk.  He  then 
tried  to  sell  it  to  me,  and  I  told  him  that  I 
didn't  want  to  buy.  This  was  in  1895,  ^96^ 
or  '97.  It  was  before  the  rock  quarry  was 
started.  I  think  it  was  three  or  four  years 
before  the  rock  quarry  was  started.  The 
next  thing  I  saw  the  roek  quarry  was  going 
on  there." 

It  is  elementary  learning  that  the  adverse 
possession  necessary  to  bar  the  entry  of  the 
true  owner  must  be  cohtinuous.  Ruffin,  J., 
in  Malloy  v.  Bruden,  86  N.  G.  251,  says:  "At 
all  times  there  is  a  presumption  in  favor  of 
the  true  owner,  and  he  is  deemed  by  law  to 
have  possession  coextensive  with  his  title, 
unless  actually  ousted  by  the  personal  occu- 
pation of  another;  and  so,  too,  whenever 
that  occupation  by  another  ceases,  the  title 
again  draws  to  It  the  possession,  and  the 
seisin  of  the  owner  is  restored,  and  a  sub- 
sequent entry  by  the  same  wrongdoer  and 
under  the  same  claim  of  title  constitute  a 
new  disseisin  from  the  date  of  which  the 
statute  takes  a  fresh  start" .  In  this  case  a 
break  of  two  years  was  held  sufficient  to 
prevent  the  continuity  of  the  possession.  In 
Holdfast  V.  Shephard,  28  N.  C.  361,  a  break 
"of  four  and  a  half  or  five  months"  was  held 
sufficient  Here  the  plaintiffs*  witnesses  tes- 
tify that  there  was  a  period  of  seven  years 
during  which  Monk  did  nothing  with  the 
land.  Rhodes,  under  a  lease  for  an  adjoin- 
ing tract  pastured  his  cattle  upon  it  From 
1877,  the  date  of  the  first  trespass,  to  1890. 
was  only  13  years.  The  Dodge  lease  expired 
in  1890.  In  1893  Monk  leased  to  Rhodes  the 
30-acre  tract  adjoining  the  locus  in  quo,  and, 
so  far  as  we  can  discover,  asserts  no  claim 
or  possession  of  the  land  after  that  time. 
Rhodes  pastured  his  cattle  on  it,  but  says 
expressly,  "I  do  not  say  t  rented  this  seven 
acres."  EUs  entire  testimony  is  consistent 
with  that  of  Kenan,  who  says  that  Monk 
did  not  lease  it  to  Rhodes.  This  is  consistent 
with  the  fact  shown  by  the  plaintiffs  that 
when  Monk  and  his  sister  made  partition  of 
their  father's  land  this  seven  acres  was  not 
included,  although  the  deed  of  Mary  E.  Monk 
to  her  brother  for  the  30-acre  adjoining  tract 
and  some  other  small  parcels  contains  this 
language:  "The  foregoing  described  tracts, 
pieces  or  parcels  of  land  being  all  the  land 
owned  by  the  late  Thos.  Monk  which  lies  on 
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the  north  of  the  old  plank  road.**  Hie  plain- 
tiff  says  tlut  after  the  execution  of  this  deed 
his  Bister  had  no  possession  or  occupancy 
of  the  land.  It  is  true  that  Monk  says,  after 
the  Dodge  lease  was  out,  "I  leased  the  prop- 
erty to  Mr.  Southerland  for  flye  years,  and 
after  Mr.  Soutberiand's  lease  was  out  I  leas- 
ed it  to  Isaac  Rhodes."  Two  of  his  witness- 
es say  that  the  locus  in  quo  was  not  leased 
to  Rhodes.  It  is  difficult  to  reconcile  the 
testimony  of  the  jplointifls'  witnesses  with 
this  statement.  The 'lease  was  not  put  in 
evidence.  The  burden  was  on  the  plaintiff 
to  show  the  continuous  possession. 

The  defendant  asked  his  honor  to  instruct 
the  jury:  *'There  is  no  presumption  that  the 
possession  .of  the  plaintiffs  and  those  under 
whom  they  claim  is  adverse.''  This  was  re-' 
fused,  and  his  honor  instructed  the  jury:  '*If 
you  should  find  from  the  evidence  that  Thos. 
Monk  and  his  son  J.  W.  Monk  had  actual 
possession  of  the  disputed  land,  said  pos- 
session is  deemed  to  be  adverse,  and  will  be 
so  held  until  the  contrary  appears."  The  de- 
fendant excepted.  It  must  be  conceded  that 
there  is  some  conflict  in  the  authorities  up- 
on this  question.  Judge  Bynum,  writing  for 
a  unanimous  court  in  Parker  v.  Banks,  79 
N.  a  480,  said:  "The  law  never  presumes  a 
wrong;  hence  he  who  alleges  an  adverse  pos- 
session must  show  it  as  well  as  allege  it" 
The  learned  Justice  discusses  the  question 
with  his  usual  clearness  knd  forces  sustaining 
the  opinion  by  the  most  approved  authorities. 
This  seems  to  be  in  accord  with  section  146 
of  the  Gode:  "In  action  for  the  recovery  of 
real  property  or  the  possession  thereof  or 
damages  for  a  trespass  on  such  property,  the 
person  establishing  a  legal  title  to  the  prem- 
ises shall  be  presumed  to  have  been  possess- 
ed thereof  within  the  time  required  by  law; 
and  the  occupation  of  such  premises  by  any 
other  person  shall  be  deemed  to  have  been 
under  and  in  subordination  to  the  legal  title, 
unless  it  appears  that  such  premises  have 
been  held  and  possessed  adversely  to  such 
legal  title  for  the  time  prescribed  by  law  be- 
fore the  commencement  of  such  action." 
This  court  held  in  Ruffin  v.  Overby,  88  N.  0. 
369,  "that  every  possession  of  land  by  one 
other  than  the  claimant  Is  deemed  to  be  ad- 
verse until  proof  to  the  contrary  is  made." 
This  section  of  the  Code,  which  is  taken 
from  the  New  York  Code,  has  never  been 
construed  by  this  court  We  think  that  the 
defendant  was  entitled  to  the  Instruction 
asked. 

Several  other  interesting  questions  are 
raised  upon  the  record.  The  plaintiff  put  in 
evidence  the  deed  from  Adam  Simple,  ad- 
ministrator of  J.  S.  Green,  to  W.  A.  Wright 
^  bearing  date  March  16,  1873.  He  then  shows 
that  this  deed  covers  the  locus  in  quo.  The 
defendant  also  puts  this  deed  in  evidence. 
The  plaintiff  asked  his  honor  to  charge  the 
jury  that  in  the  absence  of  any  evidence 
showing  that  Mr.  Emple  was  administrator, 
and  obtained  license  to  sell  this  land,  the 


deed  conveyed  no  title.  Whether,  after  put- 
ting the  deed  in  evidence,  the  plaintiff  can 
thus  attack  It  te  nflit  dear.  It  will  be  ob- 
served that  the  deed  is  30  years  old.  How 
far  its  recitals  may  be  taken  as  true  by  rea- 
son of  its  age  is  an  interesting  question.  If 
this  deed  conveys  the  title,  it  would  seem 
that  the  plaintiff,  together  with  the  defend- 
ant have  shown  an  unbroken  chain  of  title 
from  the  state  to  Mr.  Wright  and  that  the 
statutory  presumption  in  regard  to  the  char- 
acter of  Monk's  occupancy  would  arise.  Of 
crurse,  if  this  deed  does  not  convey  title, 
his  honor  was  correct  in  holding  that  there 
was  a  break  in  the  paper  title.  It  does  not 
appear  why  the  record  was  not  put  in  evi- 
dence, it  is  to  be  hoped  that  if  this  case 
shall  again  come  to  this  court,  the  record 
will  clearly  present  for  construction  the  lan- 
guage of  section  146  of  the  Oode.  It  seems 
that  the  case  of  Ruffln  v.  Overby  is  In  con- 
flict with  this  section.  This  may  be  ex- 
plained by  reference  to  the  fact  that  the 
ouster  in  that  case  occurred  prior  to  1868^  as 
It  did  in  Bryan  v.  Spivey,  109  N.  C.  57,  13 
8.  B.  766.  The  question  raised  by  the  brief 
and  argument  that  the  action  of  the  defend- 
ant in  making  the  contract  and  removing 
the  rock,  being  in  violation  of  the  provisions 
of  the  charter  of  the  city,  is  ultra  vires,  not 
being  raised  by  the  pleadings,  we  deem  it 
best  to  express  no  opinion  in  respect  thereto. 
We  think  that  there  should  be  a  new  trial. 

DOUGLAS,  J.  (dissenting).  Want  of  time 
prevents  me  at  this  late  day  from  thorough- 
ly discussing  the  opinion  of  the  court  and  so 
I  will  merely  indicate  one  or  two  of  the 
salient  points  of  error.  The  opinion  appar- 
ently attempts  to  reconcile  the  testimony 
by  excluding  that  of  the  plaintiff,  and  then 
proceeds  to  find  as  a  fact  l^at  there  was  a 
break  in  Monk's  possession.  In  the  opinion 
appear  the  following  significant  paragraphs: 
*'It  is  true  that  Monk  says,  after  the  Dodge 
lease  was  out  'I  leased  the  property  to  Mr. 
Southerland  for  five  years,  and  after  Mr. 
Soutberiand's  lease  was  out  I  leased  it  to 
Isaac  Rhodes.'  Two  of  his  witnesses  say 
that  the  locus  in  quo  was  not  leased  to 
Rhodes.  It  is  difficult  to  reconcile  the  testi- 
mony of  the  plaintiff's  witnesses  with  this 
statement"  This  6ourt  is  not  called  upon 
to  reconcile  the  testimony  of  Monk  with 
that  of  other  witnesses,  nor  has  it  the  right 
to  say  his  testimony  is  any  less  worthy  of 
credit  than  that  of  others.  Monk  testifies 
that  he  was  in  actual  possession,  and  the 
Jury  alone  can  pass  upon  the  credibility  of 
his  testimony  and  its  relative  weight  as 
compared  with  that  of  other  witnesses. 

Again,  the  opinion  of  the  court  places 
upon  the  evidence  of  Rhodes  the  construc- 
tion most  tmfavorable  to  the  plaintiff,  while 
deciding  against  the  plaintiff.  It  is  true 
Rhodes  said,  **I  do  not  say  I  rented  this  seven 
acres,"  but  he  evidently  meant  to  say  that 
he  did  not  know  whether  he  had  a  vaUd 


MS 


49  SOUTHEASTBRN  BBPOBTBIL 


CK.O. 


leaee.  This  Is  shown  by  his  further  testl- 
noiiy  that  when  Wright  wished  to  rent  the 
land  to  Bhodes  he  expressly  declined  to  rent 
becanse  he  had  already  rented  the  same 
(and  from  Monk.  His  exact  words  as  stated 
In  the  record  are  as  follows:  "I  told  him  I 
thought  I  already  had  it  rented;  that  I  tiad 
rented  it  from  Monk."  This  is  clearly  con- 
sistent with  Monk's  testimony,  if  the  ques- 
tion of  consistency  can  be  considered  by  this 
court  This  court  held  in  RufiOn  t.  Overby, 
88  N.  G.  369,  that  ''every  possession  of  land 
by  one  other  than  the  claimant  is  deemed 
to  be  adverse  until  proof  to  the  contrary  is 
made*';  tliat  is,  that  the  possessor  is  deemed 
to  be  holding  under  his  own  right .  But 
suppose  that  tliis  decision  is  in  conflict  with 
section  146  of  the  Ck>de,  that  section  does 
not  profess  to  be  conclusive.  The  presump- 
tion does  not  arise  until  the  claimant  "es- 
tablishes a  legal  right  to  the  premises,"  and 
not  then  even  if  "it  appears  that  such  prem- 
ises have  been  held  and  possessed  adverse- 
ly to  such  legal  title."  Monk's  own  testi- 
mony to  facts  tending  to  show  that  he  was 
holding  adversely  would  be  sufficient  to  carry 
the  case  to  the  Jury,  even  if  he  were  not 
corroborated  by  others.  His  inclosing  the 
locus  in  quo  with  other  land,  admittedly  his 
own,  by  a  common  fence;  his* using  it  for 
pasture;  his  renting  it  to  others,  and  paying 
no  rent  to  himself — are  all  circumstances 
tending  to  prove  that  he  was  holding  ad- 
versely. 

This  case  was  one  peculiarly  for  the  Jury, 
and  I  do  not  think  that  their  verdict  should 
be  disturbed*  except  for  some  material  er^ 
ror  of  law  in  the  trial;  certainly  not  on  ac- 
count of  any  view  we  might  have  as  to  the 
weight  of  conflicting  evidence. 


(136  N.  O.  472) 

BOTTOMS  et  aL  v.  SEABOARD  AIR  LINB 

RY. 

(Supreme  Oourt  of  North  Carolina.     Sept  18, 

1904.) 

BAHiBOADS— DUTT  TO   T7BS   SPABX   ABBE8TEB8— 

EBBONEOUS    INBTBUCTION— PBKJU- 

DICIAL   EFFECT. 

1.  Tt  is  not  the  duty  of  a  railroad  company 
to  equip  its  engines  with  the  **be8t  approved" 
spark  arresters,  but  merely  with  such  approved 
appliances  as  are  in  general  use.  , 

2.  Error  in  charging  that  it  was  defendant's 
duty  to  equip  its  engines  with  the  "best  ap- 
proved" spark  arresters  was  not  rendered  harm- 
less by  uncontradicted  evidence  that  the  engine 
claimed  to  have  set  the  fire  was  equipped  with 
the  best  approved  spark  arrester ;  this  fact  not 
being  expressly  admitted,  and  there  being  evi* 
dence  that  a  shower  of  large  sparks  was  emitted. 

Appeal  from  Superior  Court,  Northampton 
County;  Cooke,  Judge. 

Action  by^  J.  D.  Bottoms  and  others 
against  the  Seaboard  Air  Line  Railway. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.    Reversed. 

f  1.  8m  ffsllrssrt^  VOL  41.  0«iit  Dig.  U  U6B,  mO, 
1710. 


T.  W.  Mason,  Day  &  Bell,  and  Murray  Al- 
len, for  appellant  Peebles  &  Harris  and 
Gay  &  Midyette»  for  appellees. 

CLARK^  0.  J.  In  this  action  tor  damages 
for  destruction  of  the  plaintiffs*  store,  al- 
leged to  have  been  set  on  flre  by  sparks  from 
the  defendant's  engine,  the  court  charged 
the  Jury  that  it  was  "the  duty  of  railroad 
companies  to  equip  their  engines  with  the 
best  approved  devices  aqd  appliances  for 
arresting  sparks,  *  *'  *"  and  that  failure 
to^  do  so  was  negligence,  making  the  defend- 
ant liable  for  damages  if  the  Jury  should  find 
that  the  plaintiffs'  house  was  set  on  flre  by 
sparks  from  the  defendant's  engine.  The 
defendant  excepted. 

There  is  error.  In  Witsell  v.  Railroad,  120 
N.  C.  557,  27  S.  B.  125,  this  court  said  that 
it  was  not  negligence  to  fail  to  adopt  im- 
proved appliances  merely  because  they  are 
"known"  and  "approved**;  that  railroads 
were  not  to  be  held  to  so  i^lct  a  rule  that 
they  must  keep  a  lookout  for  improvements 
and  inventions  and  buy  all  such  as  were  ap- 
proved; and  held  the  correct  rule  to  be  thus: 
"It  is  negligence  not  to  adopt  and  use  all 
approved  appliances  which  are  in  general 
use."  It  added  that  to  require  the  purchase 
of  approved  appliances  before  they  had  come 
into  general  use  would  be  simply  to  hold 
that  every  railroad  must  have  "the  latest  and 
best,"  which  would  be  an  unreasonable  bur- 
den. This  ruling^  has  been  uniformly  fol- 
lowed since.  In  'breenlee  v.  Railroad,  122 
N.  0.  979,  30  S.  B.  115,  41  L.  R.  A.  399.  65 
Am.  St  Rep.  734,  and  Trozler  v.  Railroad, 
124  N.  C.  191,  32  S.  E.  550,  44  L.  R.  A.  313, 
70  Am.  St  Rep.  580,  the  court  cites  with  ap- 
proval from  Witsell  v.  Railroad,  supra*  that 
it  was  "not  negligence  to  fail  to  provide  the 
latest  improved  appliances,"  and  that  "a 
railroad  company  is  liable  for  any  injury 
caused  by  failure  to  use  approved  appli- 
ances in  general  use."  The  same  language 
is  again  quoted  and  approved  in  Lloyd  v. 
Hanes,  126  N.  C.  364,  35  S.  B.  611,  Dorsett 
V.  Mfg.  Co.,  131  N.  C.  262,  42  S.  E.  612,  and 
other  cases,  and  repeated  as  recently  as 
Marks  v.  Cotton  MUls,  135  N.  C.  290,  47  S. 
E.  432.  l%e  rule  laid  down  in  Aycock  v. 
Railroad,  89  N.  C.  326,  is  "usual  and  proper 
appliances"  to  prevent  Injury  by  escaping 
sparks.  This  is  about  the  same  ruling  as  in 
Witsell  V.  Railroad,  in  somewhat  different 
language. 

The  learned  counsel  for  the  plaintiffs  con- 
tends that  the  defendant's  witness  testified 
that  the  engine  had  the  best  approved  spark 
arrester,  and  no  witness  testified  to  the  con- 
trary; hence,  as  the  charge  must  be  read  in 
connection  with  the  evidence,  the  error,  be- 
ing as  to  a  matter  not  in  controversy,  was 
harmless;  and  that  the  real  point  in  this 
part  of  the  charge  was  as  to  the  continued 
keeping  of  the  spark  arrester  in  good  condi- 
tlon,  as  to  which  the  court  charged  correctly, 
and  not  as  to  the  nature  of  the  spark  arrest- 
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«r,  which  was  not  denied  to  be  tbe  **bmt 
approved.'*  But  Mr.  Allen,  of  oounsel  for 
the  defendant,  pointed  out  that,  while  no  wit- 
ness directly  testified  to  tbe  contrary,  It  was 
not  admitted  that  it  was  a  proper  spark  ar- 
rester. The  plaintUTs'  eiidei^ce  of  a  shower 
of  large  sparks  coming  from  the  engine.  If 
believed,  tended  to  question  tbe  defendant's 
evidence  of  the  spark  arrester  being  the 
"best  approved"  pattern,  fnlly  as  much  as 
it  tenided  to  controvert  the  evidence  of  its 
being  kept  in  order. 
Brror. 


a87  N.  c.  ni) 
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HERBERT  et  al. 

(Suprema  Goort  of  North  Carolina.     Dee.  19, 

1901) 

BKPI.BVIN  •- INlfOCBNT  PUSCHASSm  —  PATMBliT 
OF  VAIiUS—KVIDENCE— DECLARATIONS  OF  DE- 
OEDCrVT  —  ADMISSIBILTTT— SUPREME  COURT  — 
POWER  TO  RENDER  JUDGMENT. 

1.  Code,  f  957,  reqnirins  the  Supreme  Court 
to  render  such  judgment  as,  on  iDspection  of 
the  whole  record,  it  shall  appear  ought  to  be 
rendered.  Is  not  applicable  to  effect  a  reversal 
of  a  Judgment  for  defendant  as  against  the  evi- 
dence, where  the  objection  that  there  was  no 
evidence  was  not  raised  before  verdict  by  a 
prayer  for  instructions  to  the  jury. 

2.  In  an  action  to  recover  possession  of  a 
printina  press  sold  by  plaintiff  by  conditional 
sale,  which  passed  into  the  hands  of  a  publish- 
ing company  as  an  alleged  innocent  purchaser, 
declarations  of  the  deceased  buyer  are  inadmis- 
sible to  show  that  he  received  value  trom  the 
publishing  company. 

S.  In  order  to  show  that  a  person  was  a  pur- 
chaser for  value,  a  fair  consideration  must  be 
shown,  and  payment  of  a  price  which  would  not 
cause  surprise;  and,  where  payment  Is  alleged 
to  have  been  made  in  the  stock  of  a  corporation, 
ita  condition  when  the  stock  was  issued  to  the 
purchaser  is  material. 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;  Ferguson,  Judge. 

Action  by  the  Babcock  Printing  Press 
ICannfiictaring  Company  against  W.  M.  Her- 
bert, administrator  of  the  estate  of  W.  S. 
Herbert,  deceased,  and  another.  From  a 
judgment  for  defendants,  plaintiff  api>eal8. 
Reversed. 

W.  D.  Pollock,  for  appellant  Loftin  & 
Yarser  and  Land  &  Cowper,  for  appellees. 

WALKER,  J.  This  is  an  action  for  the 
recovery  of  personal  property,  to  wit,  a 
printing  press  and  its  fixtures.  So  far  as 
we  are  able  to  gather  the  facts  from  the  rec- 
ord, it  appears  that  tbe  plaintiff,  a  corpora- 
tion, and  the  manufacturer  of  the  press, 
claims  title  to  the  same  and  the  right  of  pos- 
session by  virtue  of  a  contract  with  one  W. 
8.  Herbert,  now  deceased;  the  agreement 
being  described  In  the  case  as  a  "contract  of 
conditional  sale."  This  contract  was  dated 
March  26,  1902,  and  was  filed  for  registration 
July  24,  1902.  No  copy  of  it  is  set  out  in  the 
record,  and  we  are  not  informed  as  to  its 
contents.    It  was  introduced  merely  by  ^e 


general  description  we  have  already  given. 
The  plaintiff  introduced  in  evidence  a  series 
of  notes  dated  July  19,  1902;  a  copy  of  one 
of  the  series  of  notes  being  set  out  in  the 
case.  It  refers  to  the  contract  o^  March  26th, 
and  recites  that  it  was  given  "pursuant  to  the 
agreement"  The  defendant  claims  the  title 
and  right  to  the  possession  of  the  press  as 
receiver  of  the  Kinston  f^iblishlng  Company, 
to  which  company  he  alleges  it  was -sold  and 
transferred  after  the  date  of  the  contract  of 
conditional  sale  between  the  plaintiff  and 
Herbert,  and  before  the  date  ol  its  registra- 
tion. It  is  also  alleged  by  the  receiver  that 
the  Kinston  Publishing  Company  purchased 
the  press  for  value,  and  without  notice.  In 
law,  of  the  contract  of  conditional  sale. 
There  was  much  testimony  introduced  by 
the  parties  upon  the  question  of  the  purchase 
of  the  press  by  the  publishing  company,  and 
of  the  price  paid  for  it  The  jury  returned  a 
verdict  in  favor  of  the  defendant  It  is 
stated  in  the  "case"  that  "the  court  charged 
the  Jury  fully  on  every  phase  of  the  case,  and 
gave  the  contentions  of  both  sides.  There 
was  no  exception  taken  to  the  charge." 
There  are  no  assignments  of  error. 

While  it  may  be  that  the  conditional  sale 
had  not  been  consummated  by  the  delivery 
to  the  plaintiff  of  the  notes  for  the  purchase 
price,  and  that  there  was  merely  an  executo- 
ry contract  to  sell,  and  that,  at  the  time  It  is 
alleged  the  publishing  company  bought,  W. 
S.  Herbert  bad  no  title  to  the  press  to  sell, 
as  contended  by  the  plalntilTs  counsel,  we 
cannot  consider  or  decide  the  question,  as 
there  is  no  exception  in  the  record  which 
raises  It  If  the  plaintiff- had  asked  for  an 
instruction  to  the  jury  based  upon  the  con- 
tract and  the  evidence  as  to  the  time  of 
giving  the  notes,  and  had  caused  to  be  set 
forth  in  the  case  a  copy  of  the  contract,  so 
that  we  might  determine  its  nature  and  le^ 
gal  effect  with  reference  to  the  time  of 
the  delivery  of  the  notes,  the  proposition  ar- 
gued at  length  in  the  brief  of  the  counsel 
would  be  before  us.  But  there  was  no  prayer 
for  instructions  either  as  to  the  plaintiff's  or 
the  defendant's  evidence  and  no  exception 
to  the  charge.  l%ere  is  therefore  nothing  to 
consider  in  respect  to  the  charge  or  the  fail- 
ure to  charge.  We  cannot  yield  to  the  argu- 
ment that,  as  there  is  no  evidence  of  a  pur- 
chase for  value  by  the  publishing,  company, 
we  should  reverse  the  judgment  or  award  a 
new  trial  because  the  statute  (Code,  8  957)  re- 
quires that  we  should  render  such  a  Judg-^ 
ment  as,  on  insi^ection  of  the  whole  record, 
it  shall  appear  to  us  ought,  in  law,  to  be  ren- 
dered thereon.  That  section  does  not  apply. 
The  alleged  defect  does  not  arise  in  the  rec- 
ord, as  distinguished  from  the  "case  on  ap- 
peal." Taylor  v.  Plummer,  105  N.  C.  66,  11 
S.  E.  266.  An  objection  that  there  is  no  evi- 
dence  must  be  raised  before  verdict,  by  a 
proper  prayer  for  instructions  to  the  jury, 
and  comes  too  late  after  the  objector  has 
taken  his  chances  upon  the  verdict  and  has 
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While  we  cannot  consider  the  argament  of 
counael  upon  the  effect  to  be  given  to  the 
negotiations  and  dealings  between  the  plain- 
tiff and  Herbert,  and  between  the  latter  and 
the  Kinston  Publishing  Company,  with  a 
view  of  determining  who  has  the  title  to  the 
property,  we  yet  think  that  an  error  was  com- 
mitted in  the  admission  of  testimony  which- 
entitles  the  plaintiff  to  a  new  trial.  Several 
witnesses,  and  among  them  D.  F.  Wooten, 
were  permitted  to  testify  as  to  the  declara- 
tions made  to  them  or  in  their  hearing  by 
W.  S.  Herbert,  tending  to  show,  and  Intro- 
dnced  for  the  purpose  of  showing,  that  he  had 
received  value  from  the  publishing  company 
for  the  press.  This  evidence  was  nothing 
more  than  hearsay,  and  should  have  been 
excluded.  It  is  evident  that  the  witness 
Wooten  had  no  personal  knowledge  of  the 
matters  to  which  he  testified,  for  he  closes 
his  testimony  as  follows:  "I  do  not  know 
whether  Mr.  Herbert  sold  the  press  to  the 
company,  or  received  a  penny  for  It'*  What 
he  had  previously  said,  as  coming  from 
Herbert,  was  clearly  incompetent,  and  was 
calculated  to  prejudice  the  plaintiff  before 
the  Jury  upon  the  question  they  were  trying. 
The  plaintiff  further  contended  that  the 
testimony  of  the  sevenil  stockholders  was 
incompetent,  under  section  590  of  the  Code. 
It  is  not  necessary  to  decide  this  question, 
as  it  may  not  again  fie  presented,  and,  be- 
sides, the  facts  as  to  the  Insolvency  of  the 
publishing  company  are  not  sufficiently  ex- 
plicit for  us  to  pass  upon  them  intelligently. 

The  defendant  claims  that  the  publishing 
company  was  a  purchaser  for  value,  and.  In 
order  to  sustain  this  plea,  he  must  show  that 
the  purchase  was  at  "a  fair  and  reasonable 
price,  according  to  the  common  mode  of 
dealing  between  buyers  and  sellers*'  (Fullen- 
wider  V.  Roberts,  20  N.  C.  278),  or,  as  Is  said 
in  Worthy  v.  Gaddell,  76  N.  G.  82,  *^e  party 
assuming  to  be  a  purchaser  for  valuable  con- 
sideration must  prove  a  fair  consideration,  not 
up  to  the  full  price,  but  a  price  paid  which 
would  not  cause  surprise,  or  make  any  one 
exclaim:  'He  got  the  property  for  nothing. 
There  must  have  been  some  fraud  or  con- 
trivance about  it' "  The  principle  is  clear- 
ly stated  by  Connor,  J.,  in  Collins  v.  Davis, 
132  N.  C.  109,  43  S.  E.  579.  It  is  alleged  that 
Herbert  received  stock  of  the  publishing  com- 
pany for  the  press.  It  does  not  Appear  what 
was  the  value  of  this  stock.  The  company, 
it  is  said,  is  now  insolvent  What  its  con- 
dition was  when  the  stock  was  issued  to  Her- 
bert, if  It  ever  was  issued,  is  a  material  In^ 
qulry.  The  publishing  company  must  have 
paid  something  more,  as  we  have  seen,  than 
what  would  be  sufficient  as  a  consideration 
to  support  a  contract,  if  the  defendant  ex- 
pects to  show  that  the  company  was  a  piu> 
chaser  for  value.  It  must  also  appear  that 
the  press  was  bought  by  the  company  it- 
self, and  not  merely  that  the  negotiations  for 
the  purchase  were  conducted  by  one  of  the 
Btookholders,  or  even  by  all  of  them  when 


not  assembled  in  corporate  meeting.  Duke 
Y.  Markham,  106  N.  C.  181«  10  S.  B.  1008; 
Pinchback  v.  Mining  Ca  <at  this  term)  49 
S.  B.  106.  The  purchase  must  have  been 
the  coriwrate  act  of  the  company.  While 
the  corporation  need  not  act  directly,  but 
may  be  represented  by  one  or  more  indi- 
viduals, in  making  contracts,  provided  be  or 
they  are  duly  authorized  so  to  act  In  its 
behalf,  it  must  at  last  be  the  act  of  the  cor- 
poration, and  not  of  its  individual  members. 
In  order  to  be  binding. 

The  questions  we  have  mentioned  may  be 
more  fully  presented  at  the  next  trial,  and 
we  do  not  Intend  by  what  has  been  said  to 
intimate  any  opinion  in  regard  to  them.  In 
the  present  state  of  the  evidence,  we  could 
not  well  do  so. 

For  the  error  in  admitting  Incompetent 
testimony,  there  must  be  another  trlaL  New 
trial. 

DOUGLAS,  J.,  concurs  in  result 


a«7  N.  C.  ?3'>) 

SUFFOLK  &  a   RY.   CO.   v.    WEST    END 
LAND  &  IMPROVEMBNT  CO. 

(Supreme  Court  of  North  Carolina.     Dea  10, 

1904.) 

SMINSNT    DOMAIlf  —  CONDEMNATION    PBOCBBD- 

INO— KVIDENCB— ADMISBIBIIITT— -MKAa- 

UBI  or  DAMAOSS. 

1.  In  a  proceeding  to  condemn  land,  evidence 
to  show  the  value  of  the  land  by  its  location 
and  Burroandings  is  admissible. 

2.  In  a  proceeding  to  condemn  land  for  a  right 
of  way,  a  tax  list  is  inadmissible  to  show  the 
value  of  the  land. 

8.  Where  a  railroad  condemns  the  whole  of  a 
dedicated  street,  the  abutting  owner  is  entitled 
to  compensation  for  the  full  value  of  the  land 
taken. 

Appeal  from  Superior  Court,  Pasquotank 
County;  Hoke,  Judge. 

Special  proceedings  by  the  Suffolk  A  Cmro- 
Una  Railway  Company  against  the  West  Bnd 
Land  A  Improvement  Company  to  condemn 
land.  From  a  judgment  for  defendant  for 
$2,300  damages,  plaintiff  appeals.    Affirmed. 

This  is  a  special  proceeding  to  condemn  a 
right  of  way  for  railroad  purposes  through 
certain  lands  owned  by  the  defendant  It 
appears  that  the  defendant  bought  about  190 
acres  of  land  adjoining  the  corporate  limits 
of  Elizabeth  City,  which  is  laid  off  into  lots 
and  streets.  Some  of  the  streets  were  Im- 
proved, while  others  were  not.  'Among  the 
unimproved  streets  was  Orice  street,  which 
was  condemned  as  an  entirety  as  a  right  of 
way  for  the  use  of  the  plaintiff,  and  has  been 
taken  for  such  use.  The  report  of  the  com- 
missioners does  not  state  the  length  or  width 
of  the  right  of  way,  but  describes  it  simply 
as  *'all  that  certain  strip  of  land  across  the 
lands  of  the  defendant  company  and  known 
and  described  as  'Orice  Street'*'  The  evi- 
dence and  the  plat  show  that  said  street  is 
60  feet  wide.  Including  sidewalks;  that  la, 
between  the  bulldinp:  lines.  The  sole  Isisne 
was  the  amoimt  of  damuges  that  the  de- 
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fendant  was  entitled  to  recover^  which  wops 
assessed  by  the  jury  at  (2,300.  There  was 
testimony  on  both  sides.  The  plaintiff  ap- 
pealed fkom  the  judgment  rendered, 

Pmden  &  Proden  and  B.  F..  Aydlett»  for 
appellant    Ward  ft  Thompson,  for  appellee. 

DOUGLAS,  J.  (after  stating  the  case). 
The  principles  involved  in  this  case  are  few 
and  well  settled.  Its  determination  really 
depends  more  npon  the  weight  given  to  the 
testimony,  and  that  has  been  settled  by  the 
verdict  of  the  jury.  The  first  exception  is 
to  the  admission  of  the  following  testimony 
given  by  a  witness  for  the  defendant:  ''There 
is  a  street  two  blocks  away,  parallel  to  the 
one  down  which  the  railroad  nms,  which 
has  been  improved  at  considerable  expense, 
having  been  paved  with  brick,  and  on  this 
street  several  residences  of  good  size  and 
qnality  have  been  erected.  The  said  im- 
proved street  and  the  street  covered  by  the 
right  of  way  of  the  railroad  are  parts  of  the 
same  tract  of  land,  belonged  to  the  defendant 
company,  and  are  near  each  other.  The  said 
improvements  placed  upon  the  propwty  in 
question  increase  the  value  of  the  whole 
tract  Cross-streets  connected  the  improved 
street  with  Orice  streef  The  record  states 
that  it  was  given  on  cross-examination. 
Thla  is  denied  by  the  plaintiff.  We  must 
assume  the  truth  of  the  record,  but  it  m^kes 
no  difference,  as  we  think  the  evidence  was 
competent  in  either  event  It  does  not  come 
within  the  prohibition  of  the  rule  affirmed  in 
Rice  V.  Raihroad,  ISO  N.  C.  875,  41  S.  B.  1031, 
following  Warren  v.  Makely,  86  N.  0.  12, 
and  that  class  of  cases.  It  does  not  seek  to 
prove  the  value  of  one  piece  of  land  by  com- 
parison with  the  value  of  another,  but  to 
show  its  value  by  its  location  and  surround- 
ings. It  is  common  knowledge  that  subur- 
ban property  will  sell  better  if  it  is  in  a  good 
neighborhood,  near  to  a  macadamized  road, 
and  in  the  immediate  vicinity  of  churches 
and  schools.  If  this  property  is  within  two 
squares  of  a  paved  street  and  close  to  good 
houses,  it  would  necessarily  sell  for  more 
than  if  it  were  far  from  any  house,  with  a 
mile  of  mudholes  between  it  and  the  town. 
This  seems  to  us  less  a  question  of  law  than 
of  the  natural  and  necessary  effect  of  the 
evidence.  The  witness  had  testified  .on  his 
direct  examination  that  the  lots  on  Grice 
street  were  worth  $150  on  an  average;  that 
the  damage  would  average  at  least  50  per 
cent,  and  would  amount  in  his  opinion  to 
15,82(3,  being  an  average  of  $75  per  lot  On 
cross-examination  he  was  testifying  to  facts 
which  tended  to  show  the  reasonableness 
of  the  opinion  he  had  expressed.  We  do  not 
find  any  exception  to  this  evidence  in  the 
record,  but,  as  both  sides  argued  it  under  the 
assumption  that  there  was  an  exertion,  we 
have  considered  it  In  that  view.  We  see  no 
error  In  its  admission. 

The  second  exception  Is  to  the  exclusion  of 


the  tax  list  which  was  offered  by  the  plaintiff 
to  show  the  value  ef  the  land  in  question.  It 
was  properly  excluded  as  being  clearly  in- 
competent for  the  purpose  for  which  It  was 
expressly  offered.  There  are  cases  in  which 
the  tax  lists  have  been  admitted  as  some 
evidence,  though  slight,  of  claim  of  title  and 
of  the  character  of  possession  by  the  party 
listing  the  same.  Austin  v.  King,  97  N.  G. 
339,  2  S.  B.  678;  Pasley  v.  Richardson,  119 
N.  0.  449,  26  8.  B.  32;  Bamhardt  v.  Brown, 
122  N.  0.  587,  29  8.  B.  884^  65  Am.  8t  Rep. 
725;  Gates  v.  Max,  125  N.  a  139, 34  Sl  E.  266. 
Where  the  mere  Hating  of  the  land  is  the  act 
sought  to  be  shown,  the  tax  lists*  are  admis- 
sible, because  the  lister  is  the  actor;  but  the 
rule  is  essentially  different  where  the  value 
of  the  land  is  sought  to  be  proved  thereby, 
because  the  valuation  is  the  act  of  the  as- 
sessors, and  therefore  res  inter  alios  acta  as 
between  the  parties  to  this  proceeding.  As 
was  said  by  the  court,  through  Pearson,  0. 
J.,  In  Cardwell  v.  Mebane,  68  N.  G.  485: 
<<The  tax  lists'  were  not  competent  evidence 
j  to  show  the  value  of  the  land,  as  the  assess- 
I  ore  were  not  witnesses  in  the  case,  sworn 
j  and  subject  to  cross-examination  in  the  pres- 
ence of  the  jury."  In  that  case  the  tax  lists 
were  admitted  for  the  purpose  of  proving  the 
good  faith  of  the  vendees,  who  were  charged 
with  paying  their  father  an  exorbitant  or 
fictitious  price  for  the  land,  but  not  for  the 
purpose  of  showing  its  actual  value.  In  Rid- 
ley V.  RaUroad,  124  N.  G.  37,  32  S.  B.  379, 
this  coiu-t  speaking  through  Glark,  J.,  says: 
"Acquiescence  in  listing  and  payment  of 
taxes  by  another  is  evidence  against  the 
party  out  of  possession.  But  the  tax  valua- 
tion being  placed  on  the  land  by  the  tax 
assessors,  without  the  intervention  of  the 
landowner,  no  inference  that  It  Is  a  correct 
valuation  can  be  drawn  from  his  failure  to 
except  that  the  valuation  is  too  low.  Such 
valuation  was  res  inter  alios  acta,  and  is  not 
competent  against  the  plaintiff." 

The  third  and  last  exception  is  to  the  fol- 
lowing part  of  his  honor's  charge,  to  wit: 
*'The  jury  would  estimate  the  damages,  if 
any,  arising  from  the  impaired  value  of  de- 
fendant's land  caused  by  condemnation  of 
plaintifTs  right  of  way ;  would  deduct  there- 
from any  advantages  and  benefits  arising 
from  the  construction  of  plaintiff's  railroad 
which  were  peculiar  to  this  land,  but  not 
such  benefits  and  advantages  as  were  com- 
mon to  this  and  the  public  generally;  and, 
on  applying  this  rule,  the  excess,  if  any,  of 
the  damages  over  the  benefits  and  advan- 
tages, would  be  the  amount  to  award  de- 
fendant in  response  to  this  Issue.?'  It  Is 
needless  to  discuss  this  question, ,  In  view 
of  the  recent  and  well-considered  case  of 
Railroad  v.  Owners  of  Piatt  Lands.  133  N. 
O.  266,  45  S.  B.  589.  in  which  the  rule  laid 
down  in  the  charge  is  expressly  approved. 
In  fact,  the  plaintiff  does  not  seem  to  ques- 
tion it  as  a  general  proposition  of  law,  but  in 
Its  brief  explains  the  nature  of  Its  objection 
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In  the  following  words:  "The  objection  to 
the  charge  of  the  court  Is  that  the  court  left 
it  with  the  Jnry  to  estimate  full  damages  for 
the  right  of  way  of  plalntifF.  We  think  this 
is  error.  The  street  had  been  appropriated 
for  the  public.  The  property  had  been  laid 
off  in  lots,  and  the  streets  were  necessary 
for  the  use  of  the  lots.  They  are  marked  on 
the  plat»  and  the  property  is  being  offered 
for  sale  in  lots,  so  that  the  defendant  own- 
ing this  property  would  be  entitled  to  dam- 
ages by  reason  of  the  additional  burden 
placed  upon  Grice  street,  and  not  for  the 
full  damage  for  the  right  of  way.  Grice 
street,  as  shown  by  the  plat,  is  donated 
for  the  use  of  the  public,  being  laid  off 
in  lots,  and  the  defendants  cannot  with- 
draw the  right  to  the  street,  and  do  not 
claim  or  desire  to  do  so;  therefore  they 
are  not  entitled  to  the  street  which  they 
have  donated  fbr  the  use  of  these  lots  'and 
means  to  sell  them,  and  they  can  only  re- 
cover, by  reason  of  the  ownership  of  the  ad- 
joining lots,  such  additional  burden  as  the 
right  of  way  for  the  plaintiff  shall  place 
upon  said  Grice  street  It  is  admitted  by 
both  plaintiff  and  defendants  that  where 
the  railroad  right  of  way  goes  is  Grice 
street"  The  plaintiff  relies  upon  White  ▼. 
Railroad,  113  N.  0.  610,  18  S.  E.  330,  22  L. 
R.  A.  627,  87  Am*.  St  Rep.  639,  and  Hodges 
V.  Tel.-  Co.,  133  N.  a  225,'  45  S.  E.  572,  in 
support  of  its  contention  that  the  defend- 
ant can  recover  only  for  the  additional  bur- 
den of  the  railroad  right  of  way.  To  the 
same  effect  is  Phillips  ▼.  Tel.  Go.,  130  N.  O. 
518,  41  S.  E.  1022,  89  Am.  St  Rep.  86a  We 
presume  that  the  principle  itself  is  not  ques- 
tioned by  either  party  to  this  proceeding, 
however  they  may  differ  as  to  its  application. 
In  the  case  at  bar  the  plaintiff  does  not  in 
practical  effect  impose  an  additional  burden 
upon  the  street,  but  takes  the  street  itself 
from  building  line  to  building  line,  thus  ren- 
dering it  useless  as  a  highway,  and  destroy- 
ing the  essential  purpose  of  its  dedication. 
It  Is  stated  in  the  evidence  that  the  plaintiff 
is  digging  up  the  entire  street,  and  that  the 
track  is  above  the  level  of  the  surrounding 
land.  This  will  virtually  compel  the  own- 
ers to  cut  off  from  the  abutting  lots  enough 
land  to  make  a  street  on  each  side  of  the 
right  of  way,  which  would  not  leave  suf- 
ficient depth  for  suburban  lots  in  the  ab- 
sence of  public  sewerage.  Moreover,  under 
these  circumstances  the  street  would  be  prac- 
tically impassable  from  side  to  side,  and 
could  never  be  made  a  handsome  or  conven- 
ient thoroughfare.  It  is  well  settled  that 
the  defendant  is  entitled  to  recover  not  only 
the  value  of  the  land  taken,  but  also  the 
damage  thereby  caused  to  the  remainder  of 
the  land.  Even  if  the  plaintiff  should  not 
use  the  entire  right  of  way,  the  rule  would 
be  the  same,  as  it  is  not  what  the  plaintiff 
actually  does,  but  what  it  acquires  the  right 
to  do,  that  determines  the  quantum  of  dam- 
ages.    If  the  plaintiff  acquires  the  right  to 


use  the  entire  street,  that  land  is,  in  con- 
templation of  law,  just  as  much  taken  for 
the  purposes  of  the  easement  as  if  it  were 
filled  with  railroad  tracks.  Of  course,  this 
rule  does  not  apply  to  subsequent  acts  of 
tort  not  contemplated  in  the  original  con- 
demnation. This  distinction  is  clearly  i>oint- 
ed  out  in  Railroad  v.  Wicker,  74  N.  C.  220, 
and  the  rule  therein  laid  down  has  been  uni- 
formly followed  by  this  court  Brown  v. 
Railroad,  83  N.  a  128;  Knight  v.  Railroad, 
111  N.  O.  80,  15  S.  E.  929;  Mullen  v.  Oanal 
Co.,  130  N.  C.  496,  41  S.  E.  1027,  61  L.  R. 
A.  833.  We  are  somewhat  struck  with  the 
action  of  the  original  commissioners  who  as- 
sessed the  defendant's  net  damages  at  $100, 
stating  in  e^cplanation  that  they  had  estimat- 
ed and  deducted  "the  increased  value  pe- 
culiar to  part  of  said  abutting  land  that  the 
said  railroad  would  bring."  What  this  in- 
creased value  would  be,  or  how  it  would  be 
brought  about,  they  do  not  state.  The  only 
evidence  we  find  of  any  such  probable  In- 
crease In  value  is  the  statement,  made  by 
both  the  plaintiff's  witnesses,  that  the  rail- 
road "opened  up  the  property  for  factories, 
and  increased  the  value  of  the  same  more 
than  the  damages  sustained."  To  destroy 
property  for  the  purpose  for  which  the  own- 
ers alone  intend  it,  and  turn  It  into  factory 
sites  when  there  are  no  factories  in  sight  is 
a  benefit  entirely  too  remote  and  contingent 
to  be  capable  of  present  estimation.  Some 
of  us  may  have  heard  of  factory  sites  be- 
fore, and,  as  we  listened  to  the  siren  voice 
of  the  real  estate  agent,  have  seen  lofty 
factories  rise  in  the  air,  pouring  forth  liieir 
countless  thousands  of  well-paid  operatives 
seeking  to  buy  a  few  choice  lots  in  the  neigh- 
borhood of  Eden.  Perhaps  we  have  revisited 
in  after  years  the  scene  of  once  bright  but 
faded  anticipations,  only  to  find  a  lonely 
cow  grazing  in  the  middle  of  Broadway,  or 
a  solitary  pig  pen  standing  as  a  monument 
to  buried  hopes.  It  is  due  to  the  plain- 
tifTs  counsel  to  say  that  they  did  not  press 
this  contention  in  this  court  either  in  brief 
or  argument 

There  is  another  matter  which,  while  not 
under  exception,  we  think  deserves  attention. 
The  commissioners,  in  their  report  condens- 
ing the  land,  describe  it  as  follows:  **I>id 
proceed  to  condemn,  and  by  these  presents 
do  condemn,  all  that  certain  strip  of  land 
across  the  lands  of  the  defendant  company, 
and  known  and  described  as  'Grice  Street,* 
for  a  right  of  way  to  be  used  by  the  plain- 
tiff company  for  the  purposes  set  out  In  said 
petition."  It  is  true  the  said  right  of  way 
was  fully  and  correctly  described  in  tbe 
plaintiff's  petition,  which  referred  to  a  plat 
properly  filed;  but  it  seems  to  us  that,  aa 
the  easement  is  conveyed  to  the  petitionesr 
by  the  report  of  the  commissioners  when  con- 
firmed, the  said  easement  should  be  therein 
described  as  fully  and  correctly  as  it  would 
be  in  a  grant  Indeed,  it  might  be  better  If 
the  extent  of  the  easement  were  also  eet 
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out  in  the  judgment  of  tbe  conrt,  althongh 
In  the  present  case  his  honor's  Judgment 
could  not  have  been  other  than  it  was  as  the 
case  was  presented  to  him. 

The  judgment  of  the  court  below  is  af- 
firmed. 


(137  N.  C.  810) 

BOARD  OF  EDUCATION  OF  MACON 

COUNTY  V.  BOARD  OF  COM'RS  OF 

MACON  COUNTY. 

(Supreme  Court  of  North  Carolina.    Dea  19, 

1001) 

TAXATION— POLL  TAX— PITBP0SK8   OT  TAX— USB 
OF  FUNDS— COMSTITUTION. 

1.  Const,  art  5,  8  1,  makes  It  the  duty  of  the 
General  Assembly  to  levy  a  capitation  tax  on 
every  male  inhabitant  between  certain  ages, 
which  will  be  equal  to  the  tax  on  property  val- 
ued at  $300,  but  that  the  state  and  county  tax 
combined  shall  not  exceed  $2  on  the  poll.  Sec- 
tion 2  provides  that  the  proceeds  of  the  state 
and  county  capitation  tax  shall  be  applied  to 
the  purposes  of  education  and  the  support  of 
the  poor.  Section  7  provides  that  every  act  of 
the  General  Assembly  levying  a  tax  shall  state 
the  object  to  which  it  is  to  be  applied,  and  that 
it  shall  be  applied  to  no  other  purposes.  Laws 
1903,  p.  303,  c.  240,  authorized  Macon  county 
to  levy  a  special  tax  of  30  cents  on  the  $100 
worth  of  property,  and  00  cents  on  each  taxable 
poll,  for  the  benefit  of  the  public  roads^  and 
provided  that  such  tax  should  not  be  applied  to 
any  other  purposes.  Held^  that  Const,  art.  5,  f 
7,  does  not  applv  merely  to  taxes  on  property, 
and^  the  limit  of  $2  poll  taxation  having  been 
reached  in  Macon  county  for  general  purposes, 
taxes  collected  under  the  act  of  1903  did  not 
belonz  to  the  school  and  poor  fund,  but  could 
only  be  used  for  the  purpose  specified  in  the 
statute. 

Appeal  from  Superior  Court,  Macon  Coun- 
ty; Ferguson,  Judge. 

Mandamus  by  the  board  of  education  of 
Macon  county  to  compel  the  board  of  com- 
missioners of  the  county  to  apply  the  pro- 
ceeds of  a  certain  tax  to  the  support  of  the 
public  schools.  From  a  Judgment  sustaining 
a  demurrer  to  the  complaint,  plaintiff  ap- 
peals.   AflElrmed. 

The  plainticr  board  of  education  In  its  com- 
plaint alleges:  That  the  defendant  board  of 
commissioners  at  their  regular  meeting  on 
the  first  Monday  in  June,  1904,  levied  a  tax 
of  $1.58  on  each  taxable  poll  In  the  county 
for  school  purposes,  and  .30  cents  for  the 
support  of  the  poor.  The  state  had  thereto- 
fore levied  12  cents  on  each  poll  for  pen- 
sions, all  of  w&ich  aggregated  $2  oii"  the 
poll;  being  the  constitutional  limit.  That, 
at  the  session  of  1903  of  the  General  Assem- 
bly, an  act  was  duly  passed  authorizing  the 
commissioners  of  Macon  county  to  levy  a 
special  tax  of  30  cents  on  the  $100  worth  of 
property,  and  90  cents  on  each  taxable  poll, 
for  the  purpose  of  working  tbe  public  roads 
of  said  coimty.  That  by  said  act  It  was 
provided  that  the  special  taxes  levied  and 
collected  pursuant  to  the  authority  thus  con- 
ferred should  constitute  a  special  fund  for 
working  the  roads,  and  that  they  should  not 
be  applied  to  any  other  purpose.     Chapter 
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240,  p.  303,  Laws  1908.  The  plaintiff  asked 
that  a  mandamus  issue,  conunandlng  the  de- 
fendant board  to  apply  the  proceeds  of  the 
tax  levied  on  the  polls  by  said  act  to  the 
support  of  the  public  schools  of  Macon  coun- 
ty. The  defendant  board  demurred  to  the 
complaint  His  honor  Judge  Ferguson  sus- 
tained the  demurrer,  and  rendered  judgment 
against  the  plaintiff  for  costs.  Plaintiff  ex- 
cepted and  appealed. 

T.  J.  Johnston,  for  appellant  Horn  ft 
Mann,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts). 
Well-prepared  and  well-considered  briefs 
were  filed  in  tills  case  by  counsel  on  each 
side.  They  have  aided  us  in  considering  and 
deciding  the  interesting  question  presented 
toe  the  first  time  for  decision.  The  plain- 
tiff's counsel  say,  *The  decision  of  the  case 
turns  upon  the  question  whether  a  capita- 
tion tax  levied  by  the  commissioners  in  pur- 
suance of  a  special  act  of  the  Legislature  for 
a  special  purpose,  as  contemplated  by  article 
5,  §  6,  of  the  Constitution,  must  be  appro- 
priated in  the  manner  prescribed  in  section 
2  of  the  same  article."  The  defendant  re- 
sists the  construction  contended  for  by  point- 
ing us  to  section  7  of  the  same  article. 

Section  2,  art  5,  provides  *'that  the  pro* 
ceeds  of  the  state  and  county  capitation  tax 
shall  be  applied  to  the  purposes  of  education 
and  the  support  of  the  poor,"  etc.  Section  6 
provides  that  "the  taxes  levied  by  the  com- 
missioners of  the  several  counties  for  coun- 
ty purposes,  shall  be  levied  in  like  manner 
with  the  state  taxes  and  shall  never  exceed 
the  double  of  the  state  tax,  except  for  a 
special  purpose,  and  with  the  approval  of  the 
General  Assembly."  Section  7:  "Every  act 
of  the  General  Assembly  levying  a  tax  shall 
state  the  object  to  which  it  Is  to  be  applied, 
and  it  shall  be  applied  to  no  other  purpose." 

The  plaintiff  contends  that,  by  section  2, 
the  proceeds  of  all  capitation  taxes,  whether 
derived  from  the  general  revenue  act,  made 
to  meet  the  ordinary  and  necessary  expenses 
of  the  state  and  county  government,  or  from 
special  acts  authorizing  the  levy  of  a  tax 
for  a  special  purpose,  exceeding  the  consti- 
tutional limit  must  be  applied  to  the  sup- 
port of  the  public  schools  and  the  poor; 
that  section  2  controls  the  application  of  all 
capitation  taxes,  thus  confining  the  language 
of  section  7  to  property  taxes.  The  defend- 
ant contends  that  section  2  should  be  con- 
fined in  its  application  to  capitation  taxes 
levied  pursuant  to  the  requirement  of  section 
1,  art  5,  to  meet  the  equation  prescribed  for 
ordinary  expenses  of  the  state  and  county 
government;  that  section  7  controls  the  ap- 
plication of  not  only  all  property  taxes,  but 
all  capitation  taxes  levied  pursuant  to  spe- 
cial laws  for  a  special  purpose.  The  defend- 
ant suggests  that,  whether  this  is  correct  as 
to  all  capitation  taxes,  it  is  certainly  so  as 
to  all  such  taxes  in  excess  of  $2.  It  must 
be  conceded  that  there  is  an  apparent  con- 
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fllct  between  the  two  sections.  It  Is  our 
duty  to  reconcile  tbem,  so  that*  if  possible, 
both  be  given  force  and  effect  It  is  said 
by  Judge  Cooley:  **lt  different  portions  seem 
to  conflict,  the  courts  must  harmonize  them, 
if  practicable,  and  must  lean  in  favor  of  a 
construction  which  will  render  every  word 
operative,  rather  than  one  which  may  make 
some  words  idle  and  nugatory."  Const  Ldm. 
92.  Article  5  of  the  Constitution  has  been 
the  subject  of  much  controversy.  The  con- 
struction and  reconciliation  of  the  different 
sections  have  given  the  court  much  difficulty. 
There  can  be  no  doubt  that  the  restrictions 
and  limitations  therein  have  seriously  em- 
barrassed the  Legislature  in  providing  nec- 
essary revenue  to  meet  the  demands  of  a 
growing,  progressive  community.  It  is  im- 
possible to  read  the  many  opinions  of  the 
Justices  of  this  court  without  being  impress- 
ed with  this  fact  It  would  seem  that  to  ar- 
rive at  satisfactory,  or  at  least  workable, 
results,  the  court  has  run  very  close  to  the 
line  which  separates  construction  from  mak- 
ing the  law.  We  may,  however,  in  the  light 
of  the  decisions,  treat  some  questions  as 
settled.  By  the  express  language  of  article 
6,  8  1,  it  Is  made  the  duty  of  the  General  As- 
sembly to  levy  a  capitation  tax  on  every 
male  inhabitant  between  the  ag^s  of  21  and 
50,  which  shall  be  equal  to  the  tax  on  prop- 
erty valued  at  $300  in  cash;  that  such  state 
and  county  tax  combined  shall  never  exceed 
$2  on  the  poll.  Mr.  Justice  Rodman,  who 
was  a  member  of  the  constitutional  conven- 
tion of  1868,  at  the  June  term,  1869,  of  this 
court  in  University  R.  R.  ▼.  Holden,  63  N. 
C.  427,  said:  "It  Is  too  plain  to  admit  of  an 
argument  that  the  intent  of  this  section  was 
to  establish  an  Invariable  proportion  between 
the  poll  tax  and  the  property  tax,  and  that 
as  the  former  is  limited  to  two  dollars  on 
thQ  poll,  the  latter  is  limited  to  two  dollars 
on  the  three  hundred  dollars  worth  of  prop- 
erty." That  with  the  exceptions  pointed 
out  in  Jones  v.  Com'rs,  107  N.  C.  248,  12  S. 
B.  69,  and  Wingate  v.  Parker  (at  this  term) 
48  S.  E.  774,  observance  of  this  equation  is 
essential  to  the  validity  of  all  revenue  or 
taxing  laws,  la  shown  by  the  uniform  de- 
cisions of  this  court.  Russell  v.  Ayer,  120 
N.  C.  180,  27  S.  B.  133,  37  L.  R.  A.  246.  In 
Jones  V.  Com'rs,  supra,  it  was  held  that  the 
necessity  for  observing  the  equation  applied 
to  all  laws  providing  for  revenues  for  the 
ordinary  and  necessary  expenses  of  the 
state  and  county  government  and  all  special 
acts  authorizing  counties  to  levy  a  special 
tax  to  meet  the  necessary  expenses,  such  as 
building  a  courthouse,  a  bridge,  or  improv- 
ing the  roads,  etc.  It  was  therefore  essen- 
tial to  the  validity  of  the  tax  of  30  cents  on 
property  that  a  tax  of  90  cents  on  the  poll 
be  levied  and  collected.  We  then  have  two 
provisions  in  article  5  of  the  Constitution; 
one  requiring  "the  proceeds  of  the  state  and 
county  capitation  tax  to  be  applied  to  the 
purpose  of  education,"  etc.;    the  other  de- 


claring that  "every  act  of  the  General  As- 
sembly levying  a  tax  shall  state  the  special 
object  to  which  it  is  to  be  applied,*'  etc.  If 
sections  1  and  2  are  construed  together^  we 
have  an  express  direction  to  the  General  As- 
sembly to  levy  on  every  male  Inhabitant 
between  certain  ages  a  capitation  tax,  with 
the  limit  fixed  at  the  amount  of  tax  levied 
on  property  valued  at  $300,  with  the  further 
limit  that  such  capitation  tax  shall  not  ex- 
ceed |2,  followed  by  the  provision  that  the 
proceeds  of  the  capitation  shall  be  applied, 
etc.  These  two  sections  express  the  purpose 
to  require  a  capitation  tax;  to  fix  its  limits; 
to  establish  an  equation  between  such  tax 
and  the  property  tax;  the  application  of 
such  capitation  tax.  Section  3  prescribes  a 
rule  of  uniformity.  Section  4  deals  with  the 
state  indebtedness,  etc.  Section  5  prescribes 
what  property  shall  be  exempt  from  taxa- 
tion. Section  6  provides  for  the  levy  of  coun- 
ty taxes.  The  very  important  command  to 
the  Legislature  concludes  the  article  with 
section  7 — that  "every  act  of  the  General 
Assembly,"  etc.  Article  9,  §  2,  imposes  the 
duty  upon  the  Legislature  to  provide,  by 
taxation  and  otherwise,  for  a  general  and 
uniform  system  of  public  schools,  etc.  Arti- 
cle 11  imposes  the  duty  upon  the  General 
Assembly  of  providing  for  the  poor,  etc. 

Adopting  the  construction  placed  upon  the 
Constitution  by  this  court  in  Jones  v.  Com*rs, 
supra,  we  are  constrained  to  hold  that  the 
act  under  which  the  tax  to  work  the  roads  of 
Macon  county  was  authorized  necessailly 
provided  for  the  capitation  tax,  and  that  its 
collection  Is  lawful.  We  are  of  the  opinion 
that  in  order  to  give  full  force  and  effect  to 
section  7,  the  entire  tax  must  be  applied  to 
the  purpose  for  which  it  was  levied  and  col- 
lected. We  think  that  It  would  be  doing 
violence  to  this  section  to  say  that  it  applied 
only  to  taxes  levied  on  property.  It  would 
be  a  singular  result  if  every  tax  levied  by  a 
county,  by  permission  of  the  General  Assem- 
bly to  build  a  courthouse,  bridge,  or  Improve 
the  roads,  should  carry  with  it  a  poll  tax  for 
an  entirely  different  purpose.  General  taxes 
are  levied  for  the  support  of  the  schools,  the 
rate  of  which  is  fixed  with  reference  to  the 
amount  to  be  received  from  polls,  in  accord- 
ance with  section  1,  art  5.  It  is  to  be  pre- 
sumed that  this  tax,  with  the  added  amount 
from  polls,  is  deemed  by  the  General  As- 
sembly sufficient  to  meet  the  needs  of  the 
public  schools.  A  tax  is  likewise  levied  in 
each  county  for  the  support  of  the  poor,  and 
the  commissioners  may,  if  they  think  prop- 
er, appropriate  so  much  as  one-fourth  of  the 
poll  tax  to  that  purpose.  The  provisions  of 
section  2  of  article  5  are  fully  met  and  com- 
plied with  by  confining  its  application  to  the 
capitation  tax  levied  for  the  ordinary  ex- 
penses of  the  state  and  county.  The  ques- 
tion, it  must  be  conceded.  Is  not  free  from 
difficulty.  In  Long  v.  Com'rs,  76  N.  C.  278, 
Rodman,  J.,  uses  language  which  the  plain- 
tiff insists  indicates  an  opinion  different  from 
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that  which  we  have  expressed.  It  does  not 
appear  whether  the  tax  levied  for  repairing 
the  courthonse  was  by  permission  of  the 
General  Assembly.  It  does  appear,  however, 
that  the  entire  levy  did  not  exceed  the  con- 
stitutional limit.  The  question  is  not  clearly 
presented.  In  Board  of  Eiducation  v.  Com'rs, 
113  N.  G.  385,  18  S.  E.  663,  Avery,  J.,  says: 
'The  language  of  the  Constitution  Is  plain 
and  peremptory,  and  forbids  the  application 
of  the  fund  arising  from  the  tax  on  polls  to 
any  purposes  other  than  to  education  and  the 
support  of  the  poor,  or  of  any  greater  propor- 
tion for  the  maintenance  of  the  pogr  than 
that  prescribed  in  the  instrument,  until  the 
levy  reaches  the  limit  of  two  dollars."  The 
only  question  decided  in  that  case  was  that 
the  Legislature  was  authorized  to  levy  a  tax 
for  the  payment  of  pensions  under  the  power 
granted  in  article  11,  f  7,  and  that  it  could 
appropriate  so  much  of  the  poll  tax  to  that 
purpose,  under  the  provisions  of  article  2,  §  5, 
as  did  not  exceed  one-fourth  of  the  whole. 
The  state,  by  general  taxation  and  by  spe- 
cial appropriation,  provides  for  the  mainte- 
nance of  public  schools.  The  Constitution 
appropriates  the  net  proceeds  of  all  fines,  for> 
feitures,  and  penalties,  and  the  proceeds  of 
the  sale  of  all  public  lands,  etc.  To  adopt 
the  construction  of  article  5,  8  7,  contended 
for  by  the  plaintiff,  we  would  be  compelled 
to  write  into  the  section  the  words  "on  prop- 
erty," so  that  it  would  read,  "Every  act," 
etc.,  "levying  a  tax  on  property."  This  the 
court  should  never  do.  We  must  construe, 
and  not  make,  the  Constitution.  To  weaken 
the  very  essential  safeguard  against  the 
abuse  of  the  taxing  power  found  in  section  7, 
art  5,  would  expose  the  property  of  the  dti- 
sen  to  dangers  which  experience  has  shown 
to  lurk  in  every  form  of  government,  because 
of  the  fact  that  "the  power  to  tax  involves 
the  power  to  destroy."  We  should  be  slow 
to  a^opt  a  construction  which  would  carry 
the  capitation  tax  which  must  accompany 
every  special  tax  for  necessary  purposes  into 
a  channel  different  from  that  "stated,"  set- 
ting at  naught  the  peremptory  command,  'It 
shall  not  be  applied  to  any  other  purpose." 
To  do  so  would  seriously  embarrass  the  coun- 
ties in  meeting  the  ever-increasing  demands 
of  a  progressive  people  for  better  roads, 
bridges,  and  public  buildings. 

It  is  suggested  that,  until  the  limit  of  $2 
is  reached,  the  provision  of  section  2  controls, 
and  carries  the  capitation  tax  into  the  school 
and  poor  fund.  We  think  It  best  to  decide 
only  the  question  before  us.  It  Is  .conceded 
that  the  limit  had  been  reached  in  Macon 
county  for  general  purposes,  and  that  the 
levy  authorized  by  the  special  act  la  in  excess 
of  the  limit 

The  judgment  of  his  honor  sustaining  the 
demurrer  must  be  affirmed. 

WALKER  and  DOUGI/AS,  JJ^  concur  in 
result 
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INJUBT  TO  EMPLOTfeS^-OAUSES  OF  INJURY— EX- 

PEBT  EVIDENGE—INSTBUCTIONS— NEOLI- 

OENCB— ASSUMPTION  OT  BISK. 

1.  Where  there  was  evidence  that  plaintiffs 
Injury  was  sustained  by  hla  falling  from  a  truck 
six  inches  high,  as  claimed  bv  defendant,  and 
also  that  it  was  the  result  of  being  caught  in 
a  belt  a  week  later  and  thrown  against  a  post  in 
the  wall,  as  daimed  by  plaintiff,  it  was  proper 
to  ask  a  physician  his  opinion,  under  all  the 
circumstances  surrounding  both  accidents,  as  to 
which  he  would  attribute  plaintiffs  injury. 

2.  In  an  action  for  personal  injuries,  a  physi- 
cian was  asked.  "A  person  falling  vertically, 
what  18  the  result?*'  and  he  answered,  **It  might 
cause  concussion  of  the  spinal  cord."  Held 
that,  while  the  form  of  the  question  may  be 
open  to  criticism,  the  answer  was  harmless,  as 
it  was  merely  what  common  experience  would 
suflEgest  to  any  mind. 

3.  Where  a  master  directed  a  servant  to  do 
certain  work  in  a  manner  not  reasonably  safe, 
and  the  performance  of  the  work  in  the  manner 
directed  was  the  proximate  cause  of  injury  to 
the  servant,  the  master  was  guilty  of  action- 
able negligence. 

4.  Where  plaintifl!  had  worked  at  a  machine 
for  four  weeks,  and  the  danger  of  being  injured 
if  he  was  caught  in  the  driving  belt  and  pulley 
attached  to  It  was  open,  obvious,  and  known  to 
him,  and  after  such  knowledge  lie  continued  to 
work  at  such  machine,  he  assumed  the  risk  in- 
cident thereto. 

Montgomery,  J.,  dissenting. 

Appeal  from  Superior  Court,  Forsyth 
County;  W.  R.  Allen,  Judge. 

Action  for  personal  Injuries  by  R.  A.  Jones 
against  the  American  Warehouse  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

The  plaintiif  alleges:  That  he  was  in  the 
employment  of  the  defendant  company  in 
its  finishing  mill,  near  the  town  of  Spray, 
N.  C.  That  he  was  directed  by  the  defend- 
ant's superintendent  to  work  at  a  machine 
known  as  a  **napper."  That  there  was  at- 
tached to  said  machine  a  large  pulley,  n>d 
by  belting  connecting  with  the  shafting  over^ 
head.  On  the  inner  or  lower  side  of  the 
machine  was  a  smaller  pulley,  which  drove 
a  fan,  or  other  part  of  the  machinery,  and 
is  run  by  a  smaller  belt  This  smaller  pul- 
ley is  not  grooved,  and  the  belt  at  times 
slips,  and  has  to  be  replaced  by  the  op- 
erator. Defendant's  superintendent,  whc 
had  control  of  the  department  where  plain- 
tiff worked,  and  directed  and  controlled 
plaintiff,  told  him  not  to  stop  the  machine 
when  the  smaller  belt  slipped — that  he  could 
safely  replace  the  belt  without  stopping  the 
machine — and  ordered  him  not  to  stop  the 
machine,  but  to  replace  the  belt,  if  it  should 
slip,  while  the  machine  was  in  operation. 
That  plaintiff  was  ignorant  of  the  machin- 
ery, having  only  a  few  months'  experience, 
as  defendant  well  knew.    That  plaintiff,  un- 

Y4.  See  Master  and  Servant,  vol.  84,  Cent  Dfae 
U  583.  697.  ^  ^ 
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der  the  command  and  direction  of  the  su- 
perintendent, whom  he  thought  an  experien- 
ced operator  and  well  acquainted  with  the 
machinery  and  its  operation,  attempted  to 
replace  the  slipped  belt  as  directed,  when 
he  was  caught  by  the  larger  belt  and  hurled 
against  the  wall  of  the  building — ^hls  back 
striking  a  post  or  wooden  beam — and  in- 
jured. That  to  attempt  to  fix  said  belt 
while  the  machine  was  In  motion  was  a 
dangerous  and  hazardous  undertaking,  well 
known  to  defendant,  or  ought  to  have  been 
well  known  to  it,  and,  notwithstanding  this 
fact,  the  defendant's  superintendent  care- 
lessly, negligently,  and  recklessly  oidered 
plaintiff,  who  was  ignorant  of  the  danger,  to 
attempt  to  adjust  the  slipped  belt  during 
the  operation  of  said  machine.  That,  by 
reason  of  being  thrown  against  the  post  as 
aforesaid,  he  was  seriously  injured,  etc.  The 
defendant  admitted  the  manner  in  which 
the  machine  was  constructed  and  operated, 
the  way  the  belt  was  adjusted,  etc.,  but  de- 
nied the  allegation  in  all  other  respects.  It 
also  alleged  that  the  "napper"  was  the 
newest  and  most  approved  pattern,  stand- 
ard in  make,  and  equipped  with  all  approved 
safety  appliances  and  safeguards  in  general 
use,  etc.;  that  necessarily  the  operation  of 
such  machine  was  attended  with  some  risk, 
which  is  apparent  upon  an  inspection  of  it, 
and  this  plaintiff  well  knew  when  he  accept- 
ed the  employment;  that  he  operated  two 
months  without  injury,  etc.;  that  he  as- 
sumed the  risk  incident  to  the  employment. 
Defendant  also  alleged  that.  If  plaintiff  was 
injured,  it  was  the  result  of  his  contributory 
negligence.  The  court  submitted  upon  the 
merits  three  Issues:  (1)  Was  the  plaintiff 
injured  by  the  negligence  of  defendant? 
(2)  Did  plaintiff  by  his  own  negligence  con- 
tribute to  his  injury?  (3)  Was  there  an  as- 
sumption of  risk  on  the  part  of  the  plain- 
tiff? An  Issue  as  to  damage.  The  Jury  an- 
swered the  first  Issue,  *Tes,"  and  the  sec- 
ond and  third,  "No."  From  a  Judgment  up- 
on the  verdict,  defendant  appealed. 

R.  D.  Reid,  R.  W.  Winston,  Pou  A  Fuller, 
Watson,  Buxton  &  Watson,  and  Lindsay  Pat- 
terson, for  appellant  Glenn,  Manley  &  Hen* 
dren,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts).  The 
record  contains  63  exceptions,  many  of  which 
are  directed  to  the  same  question,  and  are 
properly  taken  to  save  the  point  There 
was  a  motion  at  the  close  of  the  testimony 
to  nonsuit,  which  was  properly  denied,  thus 
disposing  of  exceptions  1,  2,  8,  9,  and  10. 

We  will  first  discuss  the  exceptions  to  the 
admission  and  rejection  of  testimony.  Ex- 
ceptions from  12  to  16,  inclusive,  cannot  be 
sustained.  Exceptions  17  to  18  are  direct- 
ed to  the  ruling  upon  the  following  ques- 
tion to  Dr.  A.  P.  Davis:  "Suppose  the  facts 
to  be,  and  the  Jury  so  find,  that  he  [plain- 
tiff] on  the  28th  or  29th  of  June  fell  from 


a  truck  six  inches  liigh  to  a  floor,  upon  his 
buttocks,  or  partially  so;  that  he  made  no 
complaint  about  it  to  any  one  as  having 
received  any  Injuries  from  It;  that  on  th<» 
morning  of  the  3d  of  July  he  was  thrown 
by  a  belt,  with  his  back  striking  a  studding 
in  the  wall;  suppose  the  Jury  should  find 
that  to  be  the  fact;  and  he  worked  then 
for  a  night,  perhaps  two  nights,  complain- 
ing of  pain — ^to  which  of  these  causes  would 
you  attribute  the  Injury?"  To  understand 
the  purpose  of  this  question,  it  is  proper  to 
say  that  there  was  evidence  that  on  the  28th 
of  June  plaintiff  was  thrown  from  a  truck 
six  inches  high,  and  caught  on  his  buttocks 
and  his  hands;  that  he  did  not  feel  any  pain 
from  this  fall;  that  he  was  caught  by  the  belt 
and  thrown  against  the  post  on  the  latter 
part  of  the  night  of  July  2d.  He  explained 
the  manner  in  which  he  was  injured,  etc 
There  was  evidence  tending  to  show  that 
plaintiff  had  said  that  he  sustained  the  in- 
Jury  by  falling  from  the  truck,  and  evi- 
dence that  he  said  that  he  sustained  it  by 
being  caught  in  the  belt  Several  physicians 
who  attended  him  were  examined  as  to  his 
condition  and  the  cause  of  It,  etc.  It  was 
also  in  evid^ence  that  Dr.  Davis  had  attend- 
ed plaintiff.  The  plaintiff  was  insisting  and 
seeking  to  show  to  the  Jury  that  be  was  in- 
jured by  being  caught  in  the  belt  while 
the  defendant  was  insisting  and  seeking  to 
show  that  the  injury  was  the  result  of  the 
fall  from  the  truck.  It  thus  became  rele- 
vant to  have  the  opinion  of  the  physician. 

Dr.  Davis  testified  that  he  saw  plaintiff 
on  August  10th,  and  the  condition  in  which 
he  found  him  (paralyzed,  almost  complete- 
ly, from  his  lower  extremities,  etc.),  and  that 
he  was  permanently  paralyzed  (his  limbs 
very  much  emaciated);  that  he  would  never 
walk,  etc.;  that  his  nerves  were  almost 
destroyed.  In  answer  to  the  question  ob- 
jected to.  Dr.  Davis  said:  "Granting  that 
the  suffering  was  only  after  the  last  in- 
Jury,  I  would  more  than  likely  attribute  it 
to  the  latter."  He  was  then  asked:  "A 
person  falling  vertically,  what  Is  the  result?" 
Answer:  "It  might  cause  concussion  of  the 
spinal  cord."  The  record  shows  that  de- 
fendant objected  to  the  qu^tion,  but  not 
to  the  answer.  This  is  necessary  to  present 
the  question  of  its  admissibility  upon  ap- 
peal, when  it  is  not  responsive  to  the  ques- 
tion. Perry  v.  Jackson,  88  N.  C.  103;  Bost 
V.  Bost  87  N.  0.  477.  Passing  this  objec- 
tion, however,  we  think  that  while  the 
form  of  the  question  may  be  open  to  crit- 
icism, the  answer  is  so  vague  and  indefinite 
that  no  possible  harm  could  have  been  done 
to  the  defendant  The  physician  simply  said 
what  common  experience  would  have  sug- 
gested to  any  mind.  It  would  seem  quite 
self-evident  without  the  aid  of  expert  tes- 
timony, that  if  a  man  has  a  fall  which 
causes  no  suffering,  as  in  this  case,  one 
would  more  likely  attribute  the  suffering  to 
the  last  fall.    This  might  have  been  found 
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by  the  Jury  as  a  matter  of  common  ex- 
perience and  observation  or  as  material  eyl- 
dence.    The  exception  cannot  be  sustained. 

Dr.  Thomas  was  asked  the  same  ques- 
tion, and  answered:  *'I  would  say  this  sec* 
ond  injury,  because  a  common  fall — sitting- 
down  fall  on  that  end  on  a  smooth  floor — is 
so  frequent,  with  no  bad  results.  Still,  from 
a  direct  violence  against  the  spine,  this  is 
almost  sure  to  produce  some  serious  re- 
sults." In  this  instance  the  defendant  ex- 
cepts to  the  answer  as  well  as  to  the  ques- 
tion. We  can  see  no  valid  objection  to  the 
answer.  The  witness  simply  tells  the  Jury 
what  every  man  of  common  sense  and  ob- 
servation knows  to  be  true.  This  witness, 
after  an  examination  as  to  the  formation  of 
the  vertebrae,  spinal  cord,  etc,  was  asked  a 
hypothetical  question  as  to  whether.  In  his 
opinion,  the  injury  to  the  plaintiff  is  per- 
manent The  defendant  objects  to  the  ques- 
tion, but  not  to  the  answer.  We  can  see  no 
valid  objection  to  either.  There  was  a  great 
deal  of  testimony  introduced  by  both  par- 
ties of  this  character.  -  We  think  that  the 
exceptions  to  it  are  without  merit.  It  was 
very  important  to  enable  the  Jury  to  come  to 
a  satisfactory  conclusion  in  regard  to  the 
cause  of  the  condition  in  which  the  plain- 
tiff was  conceded  to  be.  The  physicians 
were  Intelligent  and,  so  far  as  we  can  see, 
there  was  no  marked  difference  in  their 
opinions.  All  of  the  testimony  showed  that 
the  plaintiff  is  seriously  and  permanently  in- 
jured. We  have  examined  the  other  ex- 
ceptions to  the  admission  and  rejection  of 
testimony,  and  find  no  error. 

His  honor  instructed  the  Jury  upon  each 
Issue.  Among  other  Instructions,  he  gave 
the  following: 

"Negligence  Is  a  want  of  ordinary  care — 
a  failure  to  exercise  that  care  which  a  man 
of  ordinary  prudence  would  have  exercised 
under  the  circumstances.  It  is  a  failure  to 
perform  some  duty  imposed,  by  the  law.  The 
law  imposes  upon  the  master  the  duty  of 
using  ordinary  care  to  provide  for  the  serv- 
ant reasonably  sound  and  safe  appliances 
and  machinery,  and  a  reasonably  safe  place 
and  methods  to  do  his  work;  and  on  enter- 
ing Into  employment  the  servant  has  the 
right  to  assume  that  these  duties  have  been 
performed,  and  may,  without  blame,  act  up- 
on this  assumption  until  some  defect  be- 
comes so  apparent  that  it  may  be  discovered 
by  the  exercise  of  ordinary  care.  The  mas- 
ter is  not  r^uired  to  furnish  the  best  ma- 
chinery and  appliances,  nor  Is  he  required  to 
provide  the  safest  place  or  methods,  but 
such  as  are  reasonably  safe.  The  law  also 
requires  the  servant  to  exercise  ordinary  care 
for  his  own  safety.  It  is  also  a  part  of  the 
contract  of  employment  that  the  servant  as- 
sumes the  ordinary  risk  of  his  employment, 
and  also  the  risk  incident  to  dangerous  work 
or  dangerous  methods  of  work,  if  they  are 
obvious. 

'If  you  find  from  the  evidence,  and  by  the 
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greater  weight  of  the  evidence  that  the 
defendant  directed  the  plaintiff  to  put  the 
belt  on  the  smaller  pulley  by  placing  his 
hands  through  the  larger  belt  while  in  mo- 
tion, and  that  this  was  not  a  reasonably 
safe  way  to  do  what  he  was  required  to  do, 
and  that  while  so  doing  he  was  injured,  and 
that  the  unsafe  way,  as  stated  above,  in 
which  he  was  doing  the  work  according  to 
directions,  was  the  proximate  cause  of  the 
injury  to  the  plaintiff,  then  it  will  be  your 
duty  to  answer  the  first  issue,  *Yes.' 

"If  the  plaintiff  has  failed  to  satisfy  you 
that  the  method  adopted  was  not  a  reason- 
ably safe  method,  the  Jury  should  answer 
the  first  issue,  'No.' 

"If  the  plaintiff  has  satisfied  you  that  the 
method  adopted  was  not  a  reasonably  safe 
method,  and  he  has  failed  to  satisfy  you  that 
this  was  the  real  cause  of  his  injury,  the 
Jury  should  answer  the  first  issue,  'No.' 

"If  the  injury  to  the  plaintiff  was  the  re- 
sult of  an  accident,  the  Jury  should  answer 
the  first  issue,  *No.' 

"If,  upon  a  careful  consideration  of  the 
evidence,  you  cannot  find  how  -  the  fact  is 
from  the  evidence,  the  Jury  should  find  the 
first  issue,  'No,'  for  the  reason  that  the  bur- 
den upon  that  issue  Is  upon  the  plaintiff. 

"While  the  law  imposes  a  duty  upon  the 
master,  it  also  imposes  a  duty  upon  the 
servant.  It  requires  him  to  exercise  ordi- 
nary care  for  his  own  safety,  to  use  his  in- 
telligence and  his  senses,  and  it  holds  him 
responsible  if  he  is  injured  by  his  failure  to 
exercise  such  care.  It  requires  him  to  ob- 
serve the  machinery  at  which  he  is  working, 
and  the  appliances  used,  and  to  discover 
those  dangers  which  a  man  of  ordinary  pru- 
dence would  discover;  and,  If  he  falls  to 
perform  his  duty,  and  is  injured  thereby, 
he  cannot  recover  damages. 

"If  you  find  from  the  evidence  that  the 
plaiDtiff  had  worked  at  this  napper  machine 
for  four -weeks,  and  that  the  danger  of  be- 
ing injured  if  he  was  caught  in  the  driving 
belt  and  pulley  atiached  to  It  was  open  and 
obvious  and  known  to  him,  and  that  after 
such  knowledge  he  continued  to  work  at  said 
machine,  you  will  answer  the  third  issue, 
'Yes.' 

"If  you  find  from  the  evidence  that  the 
plaintiff  knew  of  the  danger  of  attempting 
to  replace  the  belt  on  the  pulley  while  the 
machine  was  in  operation,  and  appreciated 
the  danger,  and  continued  to  work  at  said 
machine,  and  attempted  to  replace  the  belt 
when  it  slipped  off  the  pulley,  then  the  plain- 
tiff assumed  the  risk,  and  you  would  answer 
the  third  issue,  'Yes.' 

"Assumption  of  risk  does  not  mean  that, 
in  all  cases  where  the  defendant  has  knowl- 
edge of  the  defects  of  dangerous  machinery 
and  goes  on  with  the  work  that  he  assumes 
the  risk;  but  the  law  Is  that,  where  the 
defendant  fails  to  perform  its  duty  and  fur- 
nish the  plaintiff  with  safe  and  suitable 
methods  of  doing  the  work,  the  plaintiff  will 
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not  be  held  to  assume  the  risk  In  undertaking 
to  perform  a  dangerous  work,  unless  the  act 
itself  is  obvloasly  so  dangerous  that  in  its 
careful  performance  the  inherent  probability 
of  the  injury  is  greater  than  those  of  safety, 
or  unless  it  is  a  danger  ordinarily  incident 
to  the  employment,  or  unless  obvious,  or  one 
which  the  servant  may  discover  by  the  exer- 
cise of  ordinary  care." 

The  court  charged  the  Jury  fully  upon  the 
question  of  damages. 

We  have  examined  the  charge  and  excep- 
tion thereto  with  care,  and  find  no  error  in 
the  charge.  The  questions  were  largely  for 
the  Jury,  under  the  application  of  general 
and  well-recognized  principles  of  law.  The 
charge  is  clear  and  full.  The  damages 
awarded  are  large,  but  that  was  a  matter  for 
the  Jury.    The  plaintiff  is  a  physical  wreck. 

While  we  do  not  undertake  to  do  more 
than  suggest,  from  the  cases  which  have 
been  before  us  in  which  injuries  have  been 
sustained  by  operatives  in  cleaning  or  oth- 
erwise putting  their  hands  into  dangerous 
places  while  the  machine  is  in  motion,  it 
would  seem  that  economy,  as  well  as  a  re- 
gard for  the  safety  of  operatives,  would 
suggest  that  rules  be  made  prohibiting,  in- 
stead of  commanding,  such  action  by  them. 
The  courts  recognize  that  persons  working 
in  mills  and  other  employments  where  pow- 
erful and  dangerous  machinery  Is  used  as- 
sume certain  risks,  but  It  is  the  duty  of  su- 
perintendents and  others  having  charge  of 
the  employes  to  use  every  reasonable  pre- 
caution to  protect  them  from  Injury. 

The  Judgment  must  be  afllrmed. 

WALKER,  J.,  concurs  in  result 

MONTGOMERY,  J.  (dissenting).  This  ac- 
tion was  brought  to  recover  damages  from 
the  defendant  because  of  personal  injuries 
alleged  to  Have  been  sustained  by  the  plain- 
tiff on  account  of  the  negligence  of  the  de- 
fendant. The  defendant  denies  that  it  was 
negligent,  and  avers  that  the  plaintiff  was 
injured  by  his  own  negligence,  and  that  he 
assumed  the  risk  of  any  injury  which  he 
suffered.  The  plaintiff,  in  his  complaint,  al- 
leges that  the  defendant  was  negligent  In 
two  respects:  First,  that  it  furnished  the 
plaintiff,  carelessly  and  knowingly,  a  dan- 
gerous and  unsafe  machine  with  which  to 
do  his  work;  and,  second,  that  it  directed 
him  to  use  the  dangerous  and  unsafe  ma- 
chine in  a  manner  which  was  not  reasonably 
safe — the  plaintiff  being  alleged  to  be  an  un- 
skilled workman  and  ignorant  of  the  nature 
of  the  machine — and  that  by  reason  thereof 
he  was  injured  in  the  operation  of  the  ma- 
chinery. After  the  evidence  was  all  in,  the 
court  said  that  the  defendant  need  not  offer 
evidence  for  the  purpose  of  showing  that 
the  machine  at  which  the  plaintiff  was  hurt 
was  a  standard  machine,  as  there  was  no 
evidence  to  the  contrary.  That  was  true, 
and  he  might  have  gone  further,  and  said 


that  the  machine,  by  all  the  evidence,  was 
without  fault  In  his  charge,  also,  the  Judge 
eliminated  from  the  case  the  allegation  that 
the  defendant  had  furnished  an  unsafe  and 
dangerous  machine  for  the  plaintiff  to  do  his 
work  with,  and  told  the  Jury  that  the  negli- 
gence of  the  defendant  depended  upon  the 
question  whether  the  defendant  adopted  and 
required  the  plaintiff  to  use  a  method  which 
was  not  reasonably  safe.  Nevertheless  he 
afterwards  instructed  the  Jury  that  it  was 
the  duty  of  the  defendant  to  provide  for  its 
operatives  not  only  safe  machinery,  but  rea- 
sonably safe  methods.  That  was  an  errone- 
ous instruction,  even  if  it  be  conceded  that 
the  defendant  was  to  furnish  safe  machin- 
ery, for  there  had  been  a  great  amount  of 
evidence  on  the  character  and  construction 
of  the  machine,  offered  by  plaintiff  in  try- 
ing to  prove  an  unsafe  method  of  operating 
it;  and,  under  the  first  branch  of  that  in- 
struction, the  Jury  might  have  arrived  at  the 
conclusion  that  the  machine  itself  was  un- 
safe and  dangerous,  when  that  question  had 
been  eliminated  by  the  Judge,  as  a  matter  of 
law,  upon  the  evidence  from  the  trial  of  the 
case.  Instead  of  giving  that  instruction,  I 
think  he  should  have  said  to  the  Jury  that  all 
the  evidence  in  the  case  went  to  show  that 
the  machine  was  a  standard  one,  and,  in  that 
connection,  that  the  only  question  for  them 
to  consider  was  whether  or  not  the  super- 
intendent had  compelled  and  directed  the 
plaintiff  to  use  the  machinery  In  an  unsafe 
and  dangerous  method. 

The  evidence  in  this  case  in  some  respects 
is  most  remarkable.  The  plaintiff  himself 
testified  that  he  was  injured  on  the  night  of 
July  2,  1901,  by  being  thrown  by  a  belt  in 
motion,  attached  to  the  machinery,  against 
a  post  in  the  wall,  while  engaged  in  adjust- 
ing a  part  of  the  machinery  In  the  manner 
he  was  directed  to  do  by  the  defendant's 
superintendent  Several  physicians,  two  of 
whom  performed /I  surgical  operation  on  him, 
attended  the  plaintiff  in  his  sickness,  and 
they  testified  that  they  examined  him  about 
the  cause  of  his  trouble,  and  that  he  told 
them  he  was  hurt  by  having  been  thrown 
by  one  of  the  employes  of  tbe  defendant, 
in  a  frolic,  from  a  truck  about  six  inches 
high,  used  in  the  warehouse  of  the  defend- 
ant, and  that  he  never  mentioned  to  them 
that  he  had  received  any  injury  through  the 
means  of  the  defendant's  machinery.  He 
admitted  himself  that  for  months  he  had 
not  told  the  managers  of  the  defendant's 
warehouse  that  he  had  been  injured  by  the 
machinery,  and  that  it  was  18  months  after 
the  alleged  injury  before  this  suit  was 
brought  He  also  told  his  foster  father— a 
man  by  the  name  of  G.  B.  Jones — ^that  he 
was  hurt  by  being  thrown  from  the  truck 
by  one  of  the  defendant's  employes,  and  he 
did  not  mention  that  he  had  been  hurt  by 
the  machinery  until  some  time  after  he  had 
stated  he  had  been  hurt  by  being  thrown 
from  the  truck.    There  was  evidence  offered 
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and  received  tending  to  show  that  the  plain- 
tilT,  while  standing  on  a  truck  in  the  de- 
fendant's warehouse,  was  suddenly  thrown 
to  the  floor,  catching  partly  on  his  hands  in 
a  sitting  position,  by  the  truck  having  been 
kicked  from  under  him  by  an  employ^  of  the 
defendant  Upon  the  evidence,  the  plaintififs 
counsel  asked  Dr.  Davis,  an  expert  witness, 
this  question:  "Suppose  the  Jury  should  find 
that  he  was  injured  on  the  28th  or  29th  of 
June;  that  he  fell  from  a  truck  6  Inches, high 
to  a  floor  upon  his  buttocks,  or  partially  so; 
that  he  made  no  complaint  about  it  to  any 
one  as  having  received  any  injuries  from  it; 
that  on  the  morning  of  the  3d  of  July  he 
was  thrown  by  a  belt,  with  his  back  strik- 
ing a  studding  in  the  wall;  suppose  the  Jury 
should  find  that  to  be  the  fact;  and  he 
worked  then  for  a  night,  perhaps  two  nights, 
complaining  of  pain — to  which  of  these  caus- 
es would  you  attribute  the  injury?"  The 
question  was  allowed' over  the  objection  of 
the  defendant.  The  objection  was  well  tak- 
en, and  the  question  ought  not  to  have  been 
allowed.  It  was  incompetent  It  is  not 
necessary  to  go  at  length  into  a  discussion 
of  the  question  whether  the  evidence  Justi- 
fied the  recital  In  the  question  as  to  whether 
the  plaintiff  fell  from  the  truck  to  the  floor 
of  the  warehouse  upon  his  buttocks.  The 
evidence  was  that  he  fell  from  the  truck  to 
the  floor,  and  caught  upon  his  hands  in  a 
sitting  position.  The  difiference  in  statement 
as  to  how  he  fell  may  not  be  serious  enough 
to  amount  to  a  reversible  error;  but  there 
are  faults  in  the  question,  both  as  to  its 
substance  and.  form,  which  make  it  under 
our  decisions  wholly  incompetent.  In  the 
first  place,  there  is  no  recital  in  the  question 
of  any  evidence  going  to  show  the  nature  of 
the  injury,  the  extent  of  it  or  the  condition 
of  the  plaintiff  either  before  or  at  the  trial; 
and,  second,  there  is  assumed  in  the  question 
the  conclusion  that  whatever  injuries  the 
plaintiff  might  have  sustained  (if  they  had 
been  stated  in  the  question)  were  caused  by 
his  falling  from  the  truck,  or  by  being 
thrown  by  the  belt  against  the  wall.  That 
was  the  very  question  to  be  decided  by  the 
Jury,  and  expert  testimony  on  the  part  of 
the  witness  could  only  be  admitted  on  the 
ground  that  his  scientific  knowledge  could 
aid  the  Jury  in  arriving  at  a  conclusion. 
The  condition  of  the  plaintiff  and  the  nature 
of  his  injuries,  as  brought  out  in  the  evi- 
dence, were  not  repeated  to  the  witness,  and 
his  opinion  asked  thereon  (in  case  the  Jury 
should  find  the  evidence  to  be  true)  as  to 
whether  the  fall  from  the  truck,  or  being 
thrown  by  the  belt  against  the  wall,  could 
or  might  have  caused  the  Injury  to  the  plain- 
tiff. It  assumed  that  one  or  the  other  did 
cause  the  injury.  It  jnlght  have  been  that 
if  th'e  question  had  been  properly  asked,  the 
witness  might  have  answered  that,  the  facts 
being  believed  by  the  Jury,  in  his  opinion  the 
plaintiff's  injuries  were  or  could  have  been 
caused  by  his  having  been  thrown  by  the 


belt  against  the  wall,  or  also  that,  in  his 
opinion,  the  fall  from  the  truck  might  have 
produced  the  same  result  And  he  might 
have  said,  further,  that  in  his  opinion,  the 
injuries  were  more  likely  to  have  been  pro- 
duced by  the  one  or  the  other,  as  his  Judg- 
ment and  scientific  skill  might  dictate.  The 
question  should  have  been  stated  in  a  hypo- 
thetical form,  and  not  upon  any  assumption 
that  the  plaintiff's  injuries  had  been  received 
In  either  of  the  ways  mentioned  in  question. 
Rogers,  Expert  Testimony,  §  27;  State  v. 
Bowman,  78  N.  0.  608;  Summerlin  v.  Rail- 
road, 133  N.  C.  560,  45  S.  E.  898. 
I  think  there  should  be  a  new  trial. 


(137  N.  C.  368) 
HOLLAND  V.  SEABOARD  AIR  LINE  RY, 

CO. 

(Supreme  Court  of  North  CaroKna.    Dec.  20, 

1904.) 

MASTER  AND  SEEVANT— NEGLIOENCE— INJUBIBS 
—LAST  CLEAR  CHANCE. 

1.  A  brakeman,  whose  duty  It  was,  when  his 
train  went  onto  a  siding,  to  lock  a  switch  and  to 
remain  within  10  feet  of  it,  after  his  train 
went  onto  a  siding  retired  to  the  caboose;  and 
another  train  ran  into  the  switch,  which  was 
open,  whereby  he  was  killed.  In  an  action  for 
the  death,  it  appeared  that  the  engineer  of  the 
approaching  tram,  running  at  a  speed  of  40 
miles  per  hour,  could  not  have  seen  the  standing 
train  until  within  70  or  80  yards  of  it,  owing  to 
a  curve  at  that  point.  Held,  that  the  doctrine 
of  "last  clear  chance"  was  not  applicable  as 
against  the  railroad. 

Clark,  0.  J.,  and  Douglas,  J.,  dissenting. 

Appeal  from  Superior  Court,  Moore  Coun- 
ty;  Bryan,  Judge. 

Action  by  M.  H.  Holland,  administrator, 
against  the  Seaboard  Air  Line  Railway  Com- 
pany. From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Reversed. 

J.  D.  Shaw,  U.  L.  Spence,  and  Murchlson 
Sc  Johnson,  for  appellant  W.  J.  Adams  and 
Seawell  &  Mclver,  for  appellee. 

MONTGOMERY,  J.  The  plalntiflTs  intes- 
tate, employed  by  the  defendant  as  rear 
brakeman  and  flagman  on  its  extra  freight 
train  No.  678,  going  south,  was  on  duty 
when,  on  the  morning  of  October  18,  1902, 
the  train  passed  into  the  siding  over  the 
switch  at  Rockingham,  there  to  await  the 
passage  of  other  trains  of  the  defendant 
He  was  acquainted  with  the  rules  of  the 
company,  one  of  which  (rule  J)  reads  as  fol- 
lows: "When  a  train  takes  the  side  track 
to  be  met  or  passed  by  another  train,  the 
conductor  or  flagman  must  remain  at  the 
switch  used  by  his  train  to  enter  the  siding, 
and  when  the  train  is  clear  of  the  main  line 
and  the  switch  is  properly  set  he  will  take 
a  position  not  less  than  10  feet  from  the 
switch  and  give  the  'go  ahead'  signal  to  the 
approaching  train,  and  must  remain  not  less 
than  10  feet  from  the  switch  until  the  ap- 
proaching train  has  entirely  passed  the 
switch.    No  train  will  pass  the  switch  which 
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has  been  used  by  the  train  in  taking  the 
siding,  unless  the  'all  right'  signal  is  given.** 
The  signal  used  after  dark  must  be  whit& 
When  the  train  was  well  on  the  siding,  the 
conductor  went  to  the  railroad  oflSce  on 
business,  and  remained  there  until  the  col- 
lision hereafter  to  be  described  occurred; 
and  the  intestate  went  back  to  the  switch, 
and,  according  to  the  evidence  of  the  con- 
ductor, changed  it  and  locked  it  to  the 
main  line.  The  intestate  also  had  been  or- 
dered by  the  conductor  when  they  left  Ra- 
leigh tliat  morning  to  "always,  when  he 
headed  in  a  switch,  to  change  It  and  lock  it 
to  the  main  line,  and,  in  my  absence,  to  look 
out  for  the  safety  of  the  train."  The  in- 
testate left  the  switch,  returned  to  the  ca- 
boose, at  the  northern  end  of  his  train,  en- 
tered it,  and  never  returned  to  the  switch. 
While  train  No.  578  (intestate's)  was  on  the 
siding,  two  trains  of  the  defendant  (88  and 
40),  coming  from  the  south  and  going  north, 
passed  along  the  main  line  in  safety.  Aft- 
erwards, probably  20  or  30  minutes,  train 
No.  33,  a  fast  passenger  train,  with  engine 
and  several  heavy  coaches,  coming  from  the 
north  and  going  to  the  south,  with  the  right 
of  way,  and  at  a  speed  of  40  miles  an  hour, 
ran  into  the  switch  which  the  Intestate  ought 
to  have  closed  and  guarded,  under  the  rules 
of  the  company  and  the  Instructions  of  the 
conductor,  and  collided  with  the  caboose  on 
train  578,  and  killed  H.  L.  Holland,  the 
plaintiff's  Intestate. 

On  the  question  of  negligence  the  usual 
three  Issues  were  submitted  to  the  Jury, 
which,  with  their  responses,  are  as  follows: 
"(1)  Was  the  death  of  Holland  caused  by  the 
negligence  of  the  defendant,  as  alleged  In  the 
complaint?  Yes.  (2)  Did  Holland  by  his 
own  negligence  contribute  to  his  death?  No. 
(3)  Notwithstanding  the  contributory  negli- 
gence of  Holland,  could  the  defendant,  by 
the  exercise  of  ordinary  care,  have  prevent- 
ed his  death?    Yes." 

At  the  request  of  the  plaintiff,  his  honor 
instructed  the  jury  as  follows:  "If  the  jury 
should  find  from  the  evidence  that  the  plain- 
tiffs Intestate  was  an  employ^  upon  the  de- 
fendant's train,  and  was  killed  in  the  colli- 
sion of  the  defendant's  trains  in  the  daytime, 
there  is  a  presumption  of  negligence  upon 
the  part  of  the  defendant,  and  in  that  case 
the  burden  is  thrown  upon  the  defendant  to 
disprove  negligence  on  its  part."  We  think 
there  was  error  in  giving  that  Instruction. 
So  far  as  passengers  are  concerned,  injuries 
suffered  by  them  from  contact  with  anything 
under  the  control  and  direction  of  the  car- 
rier, or  which  the  carrier  ought  to  have 
taken  precautions  against,  or  from  the  want 
or  absence  of  anything  which  the  carrier 
ought  to  have  furnished,  Is  sufficient  to  put 
him  to  his  proof  to  show  that  he  was  not 
negligent;  and  therefore,  upon  that  prin- 
ciple, a  prima  facie  case  of  negligence  is 
made  out  against  a  carrier  upon  the  mere 
fact  of  a  collision  between  trains.    2  Shear. 


&  Red.  §  516.  In  such  a  case  the  masiui  ' 
res  ipsa  loquitur  applies.  The  affair  speaks 
for  Itself.  And  It  must  be  that  the  same  rule 
applies  as  to  employes  of  a  carrier.  In  such 
case  neither  the  passenger  nor  the  employ^ 
has  anything  to  do  with  the  management  or 
control  or  with  the  schedule  of  the  trains. 
But  in  the  case  before  us  it  cannot  be  said 
that  the  maxim  res  ipsa  loquitur  applies. 
One  of  the  trains  was  on  a  side  track,  and 
had  been  there  for  some  little  time.  Who 
was  at  fault  because  of  the  collision — ^wheth- 
er the  defendant,  through  its  engineer  of 
train  33,  or  the  Intestate  whose  duty  it  was 
to  guard  the  switch  against  train  33 — ^was  a 
matter  not  explained  by  the  collision  Itself, 
but  dependent  entirely  upon  the  circumstan- 
ces attendant  upon  the  collision,  to  be  shown 
by  the  evidence.  And  there  was  evidence, 
outside  of  the  rules  under  which  he  was  do- 
ing service,  going  to  show  that  the  intes- 
tate was  negligent.  It  would  be  a  strange 
rule  of  law,  if,  under  such  conditions,  a  pre- 
sumption of  negligence  on  the  part  of  the 
carrier,  the  defendant,  should  arise  upon 
proof  of  the  collision. 

There  was  another  error  In  the  failure  of  his 
honor  to  give  to  the  jury  a  special  Instruction, 
asked  by  the  defendant,  in  the  following 
words :  "If  you  answer  the  first  Issue  *No,'  you 
need  not  answer  the  other  issues.  That,  if  you 
answer  the  first  issue  'Yes,'  then,  under  all  the 
evidence,  you  will  answer  the  second  issue 
•Yes,'  and  the  third  Issue  *No.'  **  There  was 
exception  made  by  the  defendant  for  the  fail- 
ure to  give  each  of  these  Instructions.  We 
think  each  of  them  should  have  been  given. 
Rule  J  of  the  company,  which  we  have  quot- 
ed in  full,  and  of  which  the  intestate  had  full 
notice,  required  him  not  only  when  his  train 
went  In  on  the  siding  to  change  the  switch, 
but  it  also  required  him  to  take  his  position 
at  the  switch,  and  remain  not  less  than  10 
feet  from  it  until  the  approaching  train  had 
entirely  passed  the  switch.  The  whole  of 
the  evidence  tended  to  show  that  he  left  the 
switch,  and  went  into  the  caboose,  and  was 
killed  in  it ;  having  never  returned  to  the 
switch.  There  is  no  dispute  about  the  truth 
of  that  evidence,  and  hut  one- conclusion  can 
be  drawn  from  it,  in  reason.  Hinshaw  v. 
Railroad,  118  N.  C.  1047.  24  S.  B.  426 ;  Neal 
T.  Railroad,  112  N.  C.  841,  17  S.  E.  538.  He 
neglected  a  duty  to  stand  by  and  guard  that 
switch,  and  the  court  should  have  instruct- 
ed the  jury  to  answer  the  second  issue 
"Yes."  It  was  a  question  of  law,  upon  all 
the  evidence.  The  jury  answered  the  sec- 
ond issue  "No,"  notwithstanding  all  the  evi- 
dence tended  to  show  that  he  did,  and  it  is 
probable  that  the  jury  answered  that  Issue 
as  they  did  because  of  an  erroneous  instruc- 
tion from  the  judge  on  that  point.  The  fol- 
lowing is  that  instruction:  "If  the  jury  find 
from  the  evidence,  under  the  rules  of  the 
company,  that  Holland,  the  intestate,  was 
required  to  throw  the  switch  to  the  main 
line,  lock  it,  remain  at  or  near  it,  and  failed 
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to  do  80,  and  that  by  reason  of  tneli  falhrt 
lie  was  killed,  and  that  such  failure  was  the 
prowknate  [italics  ours]  cause  of  death,  th«ii 
he  is  irnilty  of  contributory  negligence,  and 
the  Jury  should  answer  the  second  issne 
Tes.'  **  In  actions  for  negligence,  where  the 
three  Issues  are  submitted,  the  matter  of 
proximate  cause  cannot  be  considered  by-  the 
Jury  on  the  second  issua  Dunn  y.  Railroad, 
126  N.  C.  348,  35  S.  B.  608. 

We  think,  too,  the  Jury  should  have  been 
Instructed  to  answer  the  third  issue  "No." 
There  was  evidence  tending  to  show  that,  be> 
cause  of  a  sharp  curve  in  the  railroad  track 
Just  before  reaching  the  switch  from  the  di- 
rection of  Hamlet,  the  engineer  of  train  88 
was  prevented  from  seetog  the  switch  signal 
at  a  greater  distance  than  70  or  80  yards — 
a  distance  too  short  in  which  to  stop  his 
train  if  he  had  discovered  the  danger  signal 
at  the  switch;  and  the  plalntifF  contends 
that  that  faulty  construction  of  the  track, 
taken  in  connection  with  the  location  of  the 
switch,  was  a  continuing  negligence  on  the 
part  of  the  defendant,  and  that,  even  though 
the  plaintiff  might  have  been  negligent  In 
leaving  the  switch,  yet  the  defendant,  be- 
cause of  its  continuing  negligence,  had  the 
'*]ast  clear  chance"  to  prevent  the  Injury. 
We  are  not  of  that  opinion.  We  think  that 
the  proximate  cause  of  the  injury  was  the 
failure  to  stand  by  and  guard  that  switch; 
to  stand  there  and  see  that  it  was  locked  to 
the  main  line;  to  see  that  it  was  kept  lock- 
ed to  the  main  line  until  the  very  moment 
the  engine  of  train  83  reached  it;  to  stand 
there  and  see  that  no  other  person  interfered 
with  it  If  he  had  stood  there  and  dischar- 
ged his  duty,  as  the  rules  of  the  company 
and  the  instructions  of  the  conductor  re- 
quired him  to  do,  he  could  have  prevented 
the  accident,  even  though  the  engineer  had 
failed  to  observe,  or  could  not  have  observed 
because  of  a  defect  in  the  construction  of 
the  tra(&,  the  signal  at  the  switch  in  time 
to  have  stopped  his  train  before  reaching  it 

New  triaL 

CONNOR,  J.  (concurring).  His  honor  In- 
structed the  Jury  on  the  first  issue  that  if 
they  found  that  No.  83  was  a  first-class  train, 
and  No.  578- was  an  extra  freight  train,  un- 
der the  rules  No.  88  had  the  right  of  way, 
and  it  was  not  the  duty  of  the  engineer  to 
protect  his  train  against  the  extra  at  Rock- 
ingham; that  under  the  rules  of  the  com- 
pany, the  engineer  had  a  right  to  presume 
that  he  could  pasb  the  switch  at  the  siding 
where  No.  578  was  standing  unless  he  was 
signaled  not  to  do  so;  that  if  he  did  not 
know  when  he  left  Hamlet  that  No.  578  was 
on  the  siding,  a  quarter  of  a  mile  east  of 
Rockingham,  then  he  had  a  right  to  pre- 
sume that  his  track  was  clear,  and  he  would 
not  be  required  to  stop  or  slow  up  for  the 
siding;  that,  if  they  believed  the  evidence, 
the  engineer  of  No.  83  did  not  know  that  No. 
578  was  on  the  siding;  that  if  the  Jury  find 
from  the  evidence  that  it  was  the  duty  of 


the  flagman,  Holland,  after  hia  train,  extra 
578,  had  entered  the  siding  at  Rockingham, 
if  they  find  that  he  had  so  entered,  to  re- 
main at  said  switch,  and  to  signal  the  en- 
gineer of  No.  83  to  come  ahead  if  it  was  all 
right,  or  to  stop  if  it  was  wrong,  and  that 
said  Holland  was  not  at  said  switch  as  No. 
83  approached,  then  the  engineer  on  No.  33 
had  the  right  to  presume  that  the  train  on  the 
siding  had  not  used  the  siding  switch,  and 
that  the  same  was  set  to  the  main  track. 
The  defendant  asked  his  honor  to  instruct 
the  Jury  that  if  they  found  that  Holland, 
the  intestate  of  the  plaintiff,  was  required 
by  the  rules  of  the  company  to  be  at  or  near 
said  switch  north  of  Rockingham,  about  400 
yards  from  the  station,  when  No.  83  passed, 
and  he  was  not  there,  and  they  further  "find 
that  his  failure  to  be  there  caused  the  said 
train  to  enter  said  switch,  then  you  will 
answer  the  first  issue  'No.' "  His  honor  gave 
the  Instruction,  adding  the  words,  ''provided 
you  further  find  that  the  defendant  used 
ordinary  care."  Defendant  excepted.  De- 
fendant instructed  his  honcMr  to  Instruct  the 
Jury  "that  if  they  find  from  the  evidence,  un- 
der the  rules  of  the  company,  that  Holland, 
the  Intestate,  was  required  to  signal  train 
No.  33  as  it  approached  the  switch  leading 
to  the  siding  upon  which  extra  578  was,  and 
that  the  switch  was  set  to  the  siding,  and 
that  he  failed  to  do  so,  and  that  his  failure 
contributed  to»  and  was  the  proximate  cause 
of,  his  death,  then  you  will  answer  the  first 
issue  'No.'  "  His  honor  gave  the  instruction,, 
adding  the  words,  "If  you  find  that  defend- 
ant used  ordinary  care."  Defendant  ex- 
cepted. 

I  am  of  the  opinion  that  these  two  last 
instructions  were  complete  and  correct  prop- 
ositions of  law,  and  that  the  words,  "if  the 
defendant  used  ordinary  care,"  should  not 
have  been  added.  His  honor  had  explained 
to  the  Jury  the  defendant's  measure  of  duty. 
Certainly,  if  the  plaintiff's  Intestate  was 
guilty  of  negligence,  and  such  neglig^ice  was 
the  proximate  cause  of  his  death,  the  first 
issue,  "Was  the  death  of  Holland  caused  by 
the  negligence  of  defendant  as  alleged  in 
the  complaint?"  could  not  have  been  answer- 
ed in  the  affirmative,  even  if  the  defendant 
had  not  used  ordinary  care.  It  Is  not  the 
failure  to  use  ordinary  care  which  gives  a 
right  of  action,  but  it  \b  such  failure  re- 
sulting in — that  iB^  being  the  proximate 
cause  of — ^the  injury.  Norton  v.  Railroad. 
122  N.  G.  910,  29  S.  B.  886,  and  many  other 
cases.  The  Jury  might  well  have  concluded 
that  notwithstanding  the  finding  that  the 
plaintiff's  intestate  was  guilty  of  negligence 
which  was  the  proximate  cause  of  his  death, 
yet  If  the  defendant  failed  to  use  ordinary 
care,  they  should  answer  the  issue  in  the 
affirmative.  Of  course,  his  honor  did  not 
intend  to  so  instrnct  them,  but  I  think  his 
language  capable  of  that  construction.  Again, 
the  Jury  were  left  without  any  instruction 
as  to  what  was  meant  by  "ordinary  care," 
as  applied  to  the  facts  of  this  case  as  thejr 


362 


49  SOUTHBASTBRN  RBPORTBB. 


(M.G 


might  find  them  to  be.  If,  as  his  honor  had 
Just  told  the  jury,  the  engineer  had  a  right 
to  presume  that  the  switch  was  set  to  the 
main  track,  and  was  under  no  obligation  to 
slow  down,  I  cannot  see  any  eyidence  of 
want  of  ordinary  care  on  his  part  It  is 
said  that  there  was  negligence  in  the  con- 
struction of  the  road  approaching  the  switch* 
In  respect  to  this  question  there  is  not  suffi- 
cient eyidence  In  the  case  to  enable  me  to 
form  any  opinion.  I  could  not  say,  as  a 
matter  of  law,  that  there  was  a  want  of 
ordinary  care  in  the  construction  of  the  road. 
By  the  plaintilTs  own  eyidence,  the  switch 
was  In  good  condition  and  working  order. 
Some  one  must  haye  changed  It  after  Na  38 
and  No.  45  passed.  There  Is  some  eyidence 
tending  to  show  that  the  plalntiCF's  intestate 
did  so.  The  witness  Crump  says  that  he 
saw  the  plaintiff's  intestate,  after  No.  38 
and  No.  45  passed,  about  halfway  between 
the  caboose  and  the  switch,  when  he  said: 
"We  win  back  out  and  go  down  on  the  main 
line,  where  Mr.  Simpson  Is.  I  reckon  we 
can  get  ahead  of  No.  88."  The  testimony  of 
the  witness  Is  not  yery  clear.  In  fact,  there 
is  an  embarrassing  want  of  clearness  In  all 
of  the  testimony.  This  was,  howeyer,  for 
the  jury. 

I  can  see  no  reason  for  submitting  the  third 
issue  in  this  case.  There  is  to  my  mind  no 
element  of  the  "last  clear  chance"  pre- 
sented. The  decision  of  the  first  issue  prac- 
tically settled  the  case. 

In  another  trial  there  may  be  eyidence  in 
regard  to  the  construction  of  the  road  and 
placing  the  switch,  and  the  reasons  for  mak- 
ing the  curye  so  near  to  the  switch. 

I  concur  in  the  opinion  that  there  should 
be  a  new  trial. 

WALKER,  J.  (concurring).  I  concur  In 
the  result  and  In  the  opinion  of  Mr.  Jus- 
tice OONNOR.  All  things  considered,  the 
question,  at  last.  Is,  was  the  situation  a 
safe  one  if  the  intestate  had  kept  the  posi- 
tion asslgnlBd  to  him  by  the  defendant,  at 
or  near  the  switch,  so  that  he  could  preyent 
any  Interference  with  It  and  guard  against 
any  resulting  danger?  If  so,  his  failure  so 
to  act  was  the  proximate  cause  of  his  death, 
as  It  was  the  sole  efficient  cause.  The  com- 
pany had  proylded  a  perfectly  safe  method  for 
the  management  of  Its  trains  at  that  point, 
which,  If  adopted,  would  haye  sayed  the  life 
of  the  Intestate.  As  he  alone  disregarded 
it,  and  the  engineer  on  No.  33  was  not  re> 
quired  to  anticipate  this  negligence,  his  un- 
timely •death  Is  referred  by  the  law  to  his 
own  fault  In  leaylng  his  post  of  duty  at  a 
critical  moment  If  he  did  not  leaye  the 
switch  open,  but  It  was  changed  by  some  one 
else  after  he  left  his  place,  or  eyen  by  any 
accident,  it  could  haye  been  readjusted  to 
the  main  track  by  him,  If  he  had  been  there, 
and  No.  83  would  haye  passed,  and  not  haye 
taken  the  siding. 

It  Is  suggested  that  rule  J  was  Intro- 
4nctd  by  the  plalntifE,  and  on  ebjection  by 


the  defendant  was  withdrawn,  and  that  this 
rule  prescribed  the  duty  of  Holland  in  respect 
to  the  switch.  Let  this  be  granted,  and 
there  Is  still  eyidence  in  the  case  on  the 
part  of  the  plaintiff  which  shows  that  It 
was  his  duty  to  remain  at  the  switch  until 
No.  83  passed.  Plaintiff's  witness.  Conduc- 
tor Simpson,  testified  that  he  Instructed  Hol- 
land that  morning  to  change  the  switch  and 
lock  it  to  the  main  line  when  he  headed  in, 
and  in  his  absence  to  look  out  for  the  safety 
of  the  train.  There  was  but  one  possible 
thing  to  do  after  locking  the  switch  to  the 
main  Une^  in  order  to  further  protect  his 
train,  which  was  on  the  siding,  and  that 
was  to  watch  the  switch,  and  see  that  It 
was  not  changed  by  any  one  else  so  as  to 
endanger  his  train.  The  conductor  further 
stated  that  he  Instructed  him  to  look  after 
the  switches  in  his  absence.  If  he  had  done 
this,  the  accident  would  not  haye  occurred. 
There  was  only  one  Inference  to  be  drawn 
from  the  eyidence^  and  that  was  against  the 
plaintiff. 

DOUGLAS,  jr.  (dissenting).  I  am  unable 
to  concur  in  the  opinion  of  the  court  in  any 
aspect — either  In  its  construction  of  the  law 
or  its  understanding  of  the  facts.  The  plain- 
tiff, who  knew  nothing  of  the  accident,  in- 
troduced only  two  witnesses  besides  himself 
— ^Thompson  and  Simpson — ^both  at  the  time 
of  the  accident  being  in  the  employ  of  the 
defendant,  and  now  running  as  conductors 
on  other  roads.  All  the  other  witnesses  were 
Introduced  by  the  defendant  The  book  of 
rules  was  produced  by  the  defendant  and 
Identified  by  defendant's  witnesses  alone. 
The  record  states  that  the  ^'plaintiff  offers 
in  eyidence  the  special  rules  printed  on  the 
time-table,  numbered  Q  and  J.  Upon  ob- 
jection by  defendant,  rule  Q  was  ruled  out 
by  the  court  and  plaintiff  excepted."  The 
record  also  states  that  "Plaintiff  introduced 
in  eyidence  Rules  47-1,  47-J  and  47-K  from 
the  book  of  rules  of  defendant  Defendant 
objected  to  the  Introduction  of  these  rules, 
as  not  being  applicable  to  the  train  In  ques- 
tion. Plaintiff  withdrew  47-J  and  47-K. 
Rule  47-1  was  admitted,  and  read  in  eyi- 
dence, as  follows:  *I.  They  are  required  to 
obserre  the  position  of  all  switches,  and 
know  that  such  switches  are  right  before 
passing  oyer  them.'"  It  does  not  directly 
state  whether  rule  J  was  admitted,  but,  in 
any  eyent,  there  Is  no  eyidence  whatsoeyer 
that  the  Intestate  had  eyer  been  glyen  a  copy 
of  the  time-table  containifig  the  rule,  or,  in- 
deed, had  eyer  seen  or  heard  of  it  The  opin- 
ion says  that  the  Intestate  had  full  notice 
of  rule  J.  I  find  no  eyidence  of  that  fact 
If  the  opinion  means  that  rule  J  was  in  the 
book  of  rules  for  which  the  defendant  Intro- 
duced the  Intestate's  receipt  I  can  only  say 
that  I  find  no  eyidence  of  that  fact  If  It 
means  that  rule  J  in  the  time-table  Is  the 
same  as  rule  47-J  in  the  book  introduced  by 
the  plaintiff,  I  see  no  proof  of  that;  but  if 
there  were,  it  was  withdrawn  upon  the  ob- 
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jection  of  the  d^endant,  who  contended  that 
these  rales  were  not  applicable  to  the  train 
in  question.  If  these  rules  are  not  applicable 
to  the  train  in  question,  they  should  not  be 
ground  for  a  new  trial.  There  is  no  eridenca 
that  the  Intestate  actually  knew  he  was  re- 
quired to  remain  at  the  switch.  The  mere 
receipt  of  the  book  of  rules  by  the  intestate 
certainly  does  not  tend  to  prove  his  knowl- 
edge of  a  rule  that  Is  not  shown  to  have 
been  in  the  book. 

Simpson,  the  conductor  of  intestate's  train, 
testified  as  follows:  "When I  went  to  the  office, 
Holland  was  coming  from  the  switch  towards 
the  caboose.  I  saw  him  change  the  switch 
and  lock  it  to  the  main  line.  After  my  train 
went  in,  I  saw  him  do  that  *  *  *  Q. 
Did  you  leave  anybody  especially  in  charge 
of  it,  except  as  regulated  by  the  rules?  A. 
No  more  than  the  instructions  I  gave  to  the 
man  when  I  left  Raleigh  that  morning — 
always  when  he  headed  in  a  switch  to  change 
It  and  lock  it  to  the  main  line,  and  in  my 
absence  to  look  out  for  the  safety  of  the 
train.  •  •  ♦  Q.  How  far  was  Holland 
from  the  switch  when  you  last  saw  him? 
A.  I  guess  he  was  70  or  80  feet,  coming 
towards  the  caboose.  He  was  about  where 
the  frog  would  be — ^70  or  80  feet  from  the 
switch  tank,  coming  towards  the  caboose. 
•  ♦  ♦  I  did  not  give  him  any  instructions 
as  to  this  certain  switch,  because  I  did  not 
know  that  we  were  going  to  use  that  switch. 
My  instructions  were  to  look  after  the 
switches  in  my  absence.  ♦  ♦  ♦  Q.  You 
say  you  saw  Mr.  Holland  go  around  there 
find  throw  the  switch  back  to  the  main  line? 
A.  He  got  off  the  caboose  at  the  switch,  and 
threw  it  to  the  main  line  and  locked  it  Q. 
That  was  done  in  your  presence?  A.  Yes, 
sir.  Q.  And  that  was  the  last  time  you  saw 
Holland  at  the  switch?  A.  Yes,  sir.  Q. 
When  you  saw  him,  he  was  going  back  to 
the  caboose?  A.  Yes,  sir."  This  evidence 
shows  that  the  intestate  was  not  told  to  re- 
main at  the  switch,  but  was  told  to  lock  it 
to  the  main  line;  that  he  did  so  in  the  pres- 
ence of  his  conductor,  and  came  to  the  ca- 
boose with  the  assent  of  his  superior  officer, 
or  at  least  in  his  presence  and  without  any 
objection  on  his  part;  that  na  one  saw  him 
go  near  the  switch  again;  and  that  two 
trains  thereafter  passed  the  switch  in  safety. 
The  instruction  of  his  conductor  to  'iook 
after  the  safety  of  the  train,"  if  construed 
in  the  light  most  favorable  to  the  plaintiff, 
as  should  be  done  on  a  motion  for  an  adverse 
direction  of  the  verdict,  might  mean  that  the 
intestate  must  go  back  and  look  after  the 
train.  We  must  remember  that  the  intes- 
tate is  dead — Skilled  by  the  act  of  the  defend- 
ant— and  is  not  here  to  tell  his  story.  Many 
a  dead  man  Is  made  to  bear  a  living  sin. 

The  opinion  of  the  court  says  that  it  was 
error  to  give  the  following  instruction:  "If 
the  jury  should  find  from  the  evidence  that 
the  plaintiff's  intestate  was  an  employ^  upon 
the  defendant's  train,  and  was  killed  in  the 
coUiflion  of  the  defendant's  trains  in  the  day- 


time, there  la  a  presumption  of  negligence 
upon  the  part  of  the  defendant;  and  in  that 
case  the  burden  is  thrown  upon  the  defend- 
ant to  disprove  negligence  on  its  part"  The 
court  seems  to  admit  that  It  is  correct  as  a 
general  principle  of  law,  applicable  equally 
to  employes  as  to  passengers,  but  that  it  is 
not  applicable  to  this  case,  on  account  of 
some  assumed  state  of  facts  contrary  to  the 
verdict  of  the  jury.  I  cannot  concur  in  any 
such  opinion.  The  opinion  says  that  the 
following  instruction  should  have  been  given: 
"If  you  answer  the  first  Issue  'No,'  you  need 
not  answer  the  other  issues.  That  if  you 
answer  the  first  issue  'Yes,*  then,  under  all 
the  evidence,  you  will  answer  the  second  is- 
sue *Yes,'  and  the  third  issue  'No.'  "  The  court 
again  says  that  "the  Intestate  had  full  notice 
of  rule  J,"  and  bases  its  opinion  upon  such 
assumption  of  notice.  I  would  be  very  glad 
to  have  evidence  of  this  fact  pointed  out  to 
me,  as  I  have  not  been  able  to  find  it  It  is 
not  shown  to  be  in  the  book  of  rules  receipt- 
ed for  by  the  intestate,  and  I  find  no  evi- 
dence whatever  offered  either  by  the  plaintiff 
or  the  defendant  that  the  time-table  was  ever 
issued  to  the  intestate,  or  even  ever  seen  by 
him.  Moreover,  the  above  instruction  in- 
cluded the  evidence  of  the  defendant,  the 
credibility  of  which  can  never  be  assumed 
In  directing  a  verdict  against  the  plaintiff. 
This  goes  far  beyond  Neal's  Case.  I  am 
aware  that  this  was  held  in  Dunn  v.  Rail- 
road, 126  N.  C.  843,  35  S.  B.  606,  but  I  am 
not  aware  of  any  other  case  to  the  same 
effect  The  contrary  doctrine  that  no  negli- 
gence can  be  considered  that  is  not  directly 
or  concurrently  the  proximate  cause  of  the 
accident  has  been  since  fully  recognized. 
In  the  recent  unanimous  opinion  of  Butts  v. 
Railroad,  133  N.  0.  82,  45  S.  B.  472,  this 
court  held  that  "an  instruction  which  makes 
the  liability  of  the  defendant  depend  on  its 
negligence,  without  regard  to  whether  such 
negligence  was  the  proximate  cause  of  the 
Injury,  is  erroneous."    Bdwards  v.  Railroad, 

129  N.  O.  79,  39  S.  B.  730;  Curtis  v.  Railroad, 

130  N.  0.  437,  41  S.  B.  929.  It  will  scarcely 
be  contended  that  any  difference  in  proof, 
either  as  to  nature  or  amount,  can  be  re- 
quired to  establish  the  negligence  of  the  de- 
fendant than  that  of  the  plaintiff.  Both  are 
entitled  to  the  benefit  of  the  same  principles 
of  evidence  and  the  equal  enforcement  of  the 
law. 

The  doctrine  of  the  last  clear  chance  would 
seem  to  apply  to  the  action  of  the  engineer 
on  the  incoming  train,  as  he  violated  the 
rules  of  the  company  in  passing  the  switch 
without  receiving  the  "all-right  signal,"  as 
required  by  rule  J,  and  without  "knowing 
that  such  switches  are  right  before  passing 
over  them,"  as  required  by  rule  47-1.  More- 
over, it  would  seem  to  be  an  act  of  contlnu' 
ing  negligence  on  the  part  of  the  defendant 
to  construct  a  side  track  and  switch  at  the 
end  of  a  curve,  where  they  could  not  be 
seen  in  time  to  stop.  In  the  equal  adminis- 
tration of  the  law,  it  would  seem  that  rules 
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binding  upon  tbe  Intestate  would  be  equally 
binding  upon  the  defendant  and  its  other 
agents. 

GliARK,  O.  J.,  concon  in  the  dissenting  opin- 
ion of  DOUGLAS,  J.  — •    ^^ 

(66  w.  va.  ero) 

STATFORD  v.  BOARD  OF  CANVASSERS 
OF  MINGO  COUNTY. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  20,  1904.) 

XLBCnOnS— CUSTODT  OF  BALLOTS— KEYS  OF 

BOXES. 

!•  When  the  derk  of  a  county  court  has  laid 
before  the  board  of  canvassers  of  the  county, 
for  the  purposes  of  a  recount,  the  ballots,  poll- 
books,  and  other  returns  of  the  election,  and, 
without  just  cause,  has  refused  to  receive  back 
Into  his  custody  the  ballots  and  care  for  them 
during  the  recesses  of  the  board,  while  engaged 
in  the  recount,  such  board  may  lawfully  commit 
the  care  and  custody  of  the  ballots  to  the  sher- 
iff of  the  county. 

2.  Retention  of  one  or  both  of  the  keys  to 
the  ballot  boxes,  although  the  ballots  are  in  the 
boxes,  by  the  board  of  canvassers  or  a  member 
thereof,  does  not  justify  the  refusal  of  the  clerk 
to  preserve  and  be  responsible  for  the  ballots. 

8.  When  all  the  ballotB  cast  at  all  the  pre- 
cincts in  an  election  held  in  the  county  have 
been  kept  in  proper  custody,  and  the  packages 
of  ballots  voted  at  one  of  the  precincts  never- 
theless bear  evidence  of  having  been  tampered 
with,  that  fact  does  not  vitiate  the  ballots  cast 
at  the  other  precincts. 

(Syllabus  by  the  Court) 

Petition  of  John  L.  Stafford  for  a  writ  of 
mandamus  to  the  board  of  canvassers  of 
Mingo  county.    Writ  denied. 

John  H.  Holt,  Geo.  J.  McComas,  and  S.  D. 
Stokes,  for  petitioner.  Mollohan,  McClintic 
<Sb  Mathews,  John  A«  Sheppard,  Wells  Goody- 
koontz,  and  S.  U.  G.  Rhddes,  for  respondents. 

POFFENBARGER,  P.  John  L.  Stafford, 
who  was  a  candidate  on  the  Democratic 
ticket  for  the  office  of  prosecuting  attorney 
of  Mingo  county,  at  the  election  held  in 
that  county  in  November  last,  asks  for  a 
writ  of  mandamus  to  compel  the  board  of 
canvassers  of  that  county  to  reject  all  the 
ballots  cast  at  said  election  in  said  county, 
and  declare  the  result  of  the  election  be- 
tween himself  and  his  competitor,  John  A. 
Sheppard,  the  candidate  for  the  same  office 
on  the  Republican  ticket,  from  the  returns 
as  certified  by  the  precinct  election  officers, 
on  the  ground  that  all  of  said  ballots  are  dis- 
credited and  vitiated  as  evidence  because  of 
their  having  been  in  improper  and  illegal 
custody  for  several  days,  while  the  recount 
in  said  election  was  pending.  Simultane- 
ously with  this  application,  like  petitions, 
based  on  the  same  ground,  were  filed  by  the 
Democratic  candidates  for  sheriff,  house  of 
delegates,  assessor,  commissioner  of  the 
county  court  for  short  term,  and  commis- 
sioner of  the  county  court  for  full  term. 

The  facts  are  as  follows;  After  the  board 
«f  canvassers  had  canvassed  the  returns  of 
the  election  of  the  county  and  declared  the 
result  as  aaoertalned  by  them  ftom  the  face 


of  the  returns,  the  Republican  candidates  de- 
manded a  recount  as  to  nine  precincts  speci- 
fied by  them.  After  having  gone  tlurough 
the  nine  precincts  and  counted  all  of  the  un- 
disputed ballots,  without  entering  the  result 
upon  the  record,  but  having  their  tellers 
make  memoranda  of  the  results  of  such 
counting,  and  laid  aside  for  future  action  all 
the  disputed  ballots,  the  board  of  canvassers 
was  asked  by  the  Republican  candidates  to 
recount  all  the  other  precincts  of  the  county. 
Thereupon  the  clerk  of  the  court,  In  whose 
custody  the  ballots  and  other  returns  were, 
was  required  to  produce  them  to  the  court. 
Though  not  required  by  law  to  be  kept  in 
the  ballot  boxes,  the  ballots  of  each  precinct 
were  in  the  ballot  box  used  thereat,  and  lock- 
ed up  therein,  each  box  having  two  locks  and 
a  separate  key  for  each.  Upon  taking  a  re- 
cess, for  some  purpose,  the  board  retained  one 
of  the  keys  to  each  of  the  ballot  boxes,  and  di- 
rected the  clerk  to  take  charge  of  the  ballots 
and  boxes  and  keep  them  In  his  custody  until 
the  reassembling  of  the  board,  and  during 
other  recesses  while  the  recount  was  pend- 
ing. Because  of  the  retention  of  the  keys 
by  the  board,  he  declined  to  accept  and  take 
care  of  the  ballots.  Thereupon  the^  board  di- 
rected the  sheriff  of  the  county  to  guard  and 
take  care  of  the  ballots  and  ballot  boxes 
in  the  courtroom.  There  is  some  conflict  be- 
tween the  petition  and  the  return  as  to  the 
circumstances  which  led  up  to  this  final  ac- 
tion on  the  part  of  the  board,  but  there  is  no 
substantial  difference  as  to  the  ground  upon 
which  the  clerk  attempts  to  Justify  his  act, 
nor  as  to  the  ground  upon  which  the  board 
relies  for  justification,  in  requiring  the  sher- 
iff to  guard  the  ballots.  The  petition  alleges 
the  retention  of  the  keys,  but  the  return  de- 
nies it  All  the  ballots  cast  at  all  the  pre- 
cincts in  the  county  remained  In  the  court- 
room, guarded  by  the  sheriff,  except  as  here- 
inafter stated,  from  the  18th  day  of  Novem- 
ber until  the  25th  day  of  November.  At 
such  times  as  the  sheriff  was  compelled  to 
absent  himself  for  meals  or  other  necessary 
purposes,  he  left  another  man  of  his  selec- 
tion in  charge  of  the  ballots.  At  times, 
while  the  ballots  were  so  in  the  courtroom 
under  the  care  of  the  sheriff,  persons  having 
business  with  the  sheriff  went  in  there  and 
transacted  the  same  with  him,  just  as  people 
would  have  gone  into  the  clerk's  office  and 
transacted  business  with  the  clerk;  and  the 
sheriff  and  his  assistant  both  swear  that 
nobody  was  permitted  to  examine,  or  In  any 
way  interfere  with,  the  ballots  or  ballot  boxes 
while  they  so  remained  in  his  custody. 

The  sole  question  upon  which  this  appli- 
cation turns  is  whether,  under  the  circum- 
stances, these  ballots  were  vitiated  by  reason 
of  their  custody  by  the  sheriff.  It  is  unnec- 
essary to  enter  upon  a  discussion  of  the  extent 
of  the  pow^  of  the  board  of  canvassers  in 
respect  to  the  custody  of  the  ballots  after 
they  have  been  laid  before  them  by  the  clerk. 
It  is  enough  to  say  that,  when  the  clerk  of 
the  county,  court  refuses  to  take  charge  of  tha 
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ballots  and  keep  them  dmiiig  tbe  receetee  of 
the  board,  without  jost  caaae  for  such  re- 
fusal, the  law  of  necessity  justifies  the  board 
in  adopting  some  other  means  for  tbe  care 
and  preserration  of  the  ballots.  The  only 
matter  relied  upon  by  the  clerk  as  Jnstiflca- 
tlon  for  his  refosal  to  take  ba^  and  keep 
tbe  ballots  is  the  alleged  retention  of  the 
keys  to  the  ballot  bozea  That  is  not  suffl- 
dent  The  law  does  not  require  him  to  keep 
them  in  the  ballot  boxes,  nor  nnder  lo<ft  in 
any  particolar  kind  of  a  box  or  drawer,  bat 
only  in  his  office.  For  protection  against 
tampering,  the  law  relies  upon  the  seal  on 
the  bags  containing  the  ballots.  For  any- 
thing the  law  says  to  the  contrary,  the  clerk 
may  keep  these  sealed  packages  on  shelves 
or  in  open  drawers  or  boxes  in  his  office. 
They  had  been,  for  convenience^  placed  in 
the  ballot  boxes  and  locked  np.  Upon  tak- 
ing them  back  into  bis  custody  from  the 
board,  as  was  his  legal  right  and  duty,  he 
would  have  been  justified  in  breaking  open 
the  boxes  and  taking  the  packages  out  of 
them  and  locking  them  up  in  other  recepta- 
cles, if  he  deemed  it  necessary  to  do  so  for 
their  preservation.  Suppose  some  one  should 
steal  the  keys  to  the  boxes  from  the  clerk 
when  he  has  placed  the  ballots  in  them  for 
safe-keeping;  would  he  be  justified  in  cast- 
ing them  into  the  street,  or  refusing  to  per- 
form his  duty  respecting  tiiem  in  any  other 
way? 

The  petition  suggests  that  as,  in  the  fur- 
ther progress  of  the  recount,  and  after  the 
ballots,  ballot  boxes,  and  keys  had  all  been 
returned  into  the  custody  of  the  clerk,  it  was 
found  that  the  packages  of  ballots  of  one  of 
the  pi^acincts  bore  evidence  of  having  been 
tampered  with,  there  is  conclusive  evidence 
of  exposure  and  tampering  with  the  ballots, 
either  while  they  were  in  the  custody  of  the 
sheriff  or  in  the  custody  of  the  clerk,  and 
that  in  either  view  of  the  matter  they  must 
be  discarded  entirely,  all  of  the  ballots  of  all 
of  the  precincts,  unless  it  is  proper  to  over- 
come the  presumption  of  viciousness  by  ex- 
trinsic evidence.  There  is  no  evidence  that 
any  of  tlie  ballots  of  any  of  the  other  pre- 
cincts have  been  tampered  with.  If  they 
are,  condemned,  it  must  be  because  of  the  in- 
ference arising  from  the  fact  that  the  pack- 
ages of  the  one  particular  precinct  disclose 
evid^ice  of  having  been  tampered  with.  We 
do  not  think  this  proposition  tenabla  Let 
OS  suppose  that*  the  ballots  have  been  in  in- 
disputably proper  custody  all  the  time,  nev- 
ertheless it  appears  that  one  precinct  ov 
package  bears  evidence  of  having  been  tam- 
pered with;  shall  we  say  that  this  fact 
aione  condemns  all  others,  though  such 
ethers  bear  no  evidence  of  having  been  tam-f 
pered  with,  and  no  evidence  is  offered  tend- 
ing to  Show  that  they  have  been  violated? 
We  know  of  no  authority  that  goes  so  far. 
The  books  say  that  ballots  are  not  to  be  re> 
Jected  merely  because  there  was  possible  op- 
portcnity  to  tamper  with  them,  but  that  it 
WLJomt  appear  that  they  were  probably  tam- 


pered with.    Bills  ▼.  Blkin,  IBO  Ma  90,  80 
&  W.  838,  81  S.  W.  1087. 

Two  pleas  in  abatement,  tendered  by  the 
respondents,  set  up  the  pendency  of  man- 
damus proceedings  in  a  circuit  court,  insti- 
tuted prior  to  these  applications,  for  the 
purpose  of  compelling  the  board  of  canvass-- 
ers  to  reject  all  ballots  found  by  them,  in  the 
progress  of  the  recount,  on  which  each  of 
the  poll  clertca  had  not  subscribed  his  name 
as  required  by  the  statutsu  No  return  was 
made  to  the  alternative  writs  in  those  cases, 
and  the  board,  being  satisfied  that  they  could 
not  make  sufficient  returns  to  them,  went  on 
and  rejected  all  ballots  of  that  class.  It  Is 
manifest  that  these  proceedings  are  not  f6r 
the  same  purposes  as  the  writs  applied  for 
here.  They  were  to  compel  the  rejection  of 
ballots  of  a  certain  class,  while  these  appli- 
cations are  for  writs  to  compel  the  rejection 
of  all  the  ballots  cast  at  all  the  precincts  In 
the  county  for  reasons  other  than  those  upon 
which  the  circuit  court  writs  are  founded, 
'^o  sustain  the  plea  of  a  former  suit  pend 
log,  it  must  appear  that  the  subject-mattei 
and  the  relief  sought  in  the  second  suit  ar*- 
the  same  as  in  the  first  suif    1  Oyc  27. 

For  the  reasons  given,  the  writs  sought  In 
petition  Na  1  are  refused. 

NOTB  BT  DBNT,  J.  HeyIds  been  ft  eandidaU  in 
the  laat  election  and  pecuniarily-  interested  in  the  re- 
sult. I  have  concluded  that  It  is  improper  for  me  to 
take  part  In  the  decision  of  any  contest  arising  under 
it,  if  aroidable.  It  is  true  the  people  have  removed 
my  dlequaliflcation  In  part,  but 

"Tou  mav  break,  you  may  shatter,  the  yase.  If 
you  will. 
The  scent  of  the  rose  will  ding  to  it  stilL*' 
Idtiganti  are  entitled  to  submit  their  causes  to  a 
tribunal  free  from  prejudice  and  bias  kind  whose  in- 
tegrity is  above  suspicion.  Not  only  this,  but  a 
Judge  is  entitled  to  avoid  unnecessary  and  embar- 
rassing positions,  in  which  his  reputation  for  Judi- 
cial fairness  may  be  subject  to  unjust  criticism. 
Political  prejudice  or  bias,  I  am  aware,  is  no  objec- 
tion to  a  Judge,  yet  it  has  been  the  prolific  source 
of  injustice  and  wrong,  and  even  cruelty,  from  time 
Immemorial,  and  always  will  be  until  the  people 
adopt  some  way  of  selecting  their  Judicial  officers  in- 
dependent of  their  party  affiliations  and  free  from 
party  obligations.  Judges  of  courts  of  final  resort 
should  enjoy  the  approbation  of  the  whole  people 
without  regard  to  party  lines,  and  under  no  circum- 
stances should  they  be  oftensively  partisan.  Private 
citizenship  is  preferable  to  a  Judgeship  hampered 
with  the  lack  of  public  confidence  in  the  ability,  in- 
tegrity, or  legal  acumen  of  the  incumbent.  As  this 
is  the  last  act  of  mv  Judicial  career,  I  bid  my  col- 
leagues, lawyers,  litigants,  and  the  people  a  kindly 
farewell. 

With  charity  for  all  and  enmity  toward  non^ 

Hy  Judicial  work  Is  forever  done. 

(66  W.  Va.  894) 

8TATB,  to  Use  of  GALHOUN'S  ADM*B»  v. 
WOTBING  et  al.* 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  6,  1904.) 

JUDIOZAXi  SALE— BOND  OF  COMHISSIONSa— OON- 

STBTTOnOlV. 

1.  In  a  decree  for  a  sale  of  land  on  terms  of 

Eart  cash,  part  credit,  the  special  commissioner 
I  required  before  sale  to  giyt  bond  conditioned 
according  to  law.  The  bond  Is  conditioned  that 
he  shall  ^'faithfully  discharge  his  duties  as  such 
commissioner,  and  account  for  and  pay  ever, 
as  required  by  law,  all  money  which  may  come 
to  his  hands  by  virtue  of  said  office."  The  bond 
binds  the  principal  and  sureties  for  all  moniey 

Rehearing  denied  Janusry  1^  IMIb 
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receiTed  by  the  commissioner,  whether  from  the 
cash  or  deferred  payments. 

2.  A  bond  giyen  under  a  statute  must  be  om- 
strued,  as  to  the  scope  of  its  obligation,  to  cover 
the  objects  of  tiie  statute  in  requiring  it,  if  its 
words  will  at  all  allow  such  construction,  and 
the  statute  is  to  be  regarded  a  part  of  it 
.     (Syllabufl  by  the  Gourt) 

Brror  to  Circuit  Court,  Preston  Connty; 
John  Homer  Holt,  Judge. 

Action  by  the  state,  for  the  use  of  Oal- 
houn's  administrator,  against  D.  M.  Wotrtng 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Reversed. 

P.  ^.  Orogan,  for  plaintiff  in  error.  Neil  J. 
Portney,  W.  G.  Worley,  and  R.  W.  Monroe, 
for  defendants  in  error. 

BRANNON,  J.  In  a  salt  in  Preston  coun- 
ty, Wotring  was  appointed  a  special  commis- 
sioner to  sell  lands  to  pay  yarious  debts,  on 
the  terms  of  one-third  cash,  and  the  balance 
In  two  payments,  In  one  and  two  years;  and 
the  decree  required  him,  before  acting,  to 
give  a  bond  in  the  penalty  of  $2,000,  condi- 
tioned according  to  law.  He  gave  the  bond, 
with  Dawson  and  Fortney  as  securities. 
The  bond  recites  such  appointment  as  spe- 
cial commissioner,  and  says:  '*Now,  if  said 
Wotring  shall  faithfully  discharge  his  duties 
as  such  commissioner,  and  account  for  and 
pay  over,  as  required  by  law,  all  money 
which  may  come  to  his  hands  by  Yirtue  of 
the  said  office,  then  the  above  obligation  to 
be  void."  Wotring  sold  the  land  for  $3,080, 
receiving  the  cash  payment,  and  took  from 
the  purchaser  two  notes  for  balance  of  pur- 
chase. Wotring  was  directed  and  author- 
ized by  the  decree  confirming  the  sale  to  col- 
lect the  notes  and  pay  their  proceeds  to  the 
persons  entitled  under  the  former  decree. 
He  paid  over  the  cash  payment,  and  collect- 
ed, but  did  not  pay  over  ^e  money  collected 
for,  the  notes;  and  Calhoun,  who  was  decreed 
a  debt  in  the  case,  brought  an  action  on  said 
bond,  in  which  the  facts  were  agreed,  and 
the  court  gave  judgment  for  the  defendants, 
and  Calhoun  brought  the  case  here.  The 
decree  which  required  the  bond  was  the  first 
decree,  and  the  subsequent  decree  provided 
for  no  other  or  further  bond.  It  did  not  limit 
the  bond  to  any  particular  part  of  the  sale 
proceeds. 

The  sole  question  is  whether  the  bond 
covers  the  money  arising  from  the  notes 
given  for  the  deferred  purchase  money,  or 
only  the  cash  payment  It  is  contended  that 
this  bond  was  intended  to  cover  only  the 
cash  payment,  and  was  so  understood  by 
the  sureties;  that  Wotring  had  no  authority 
by  law  to  collect  the  notes,  and  that  the  sure- 
ties are  not  bound  for  it;  that  the  court 
ought  to  have  required  a  second  bond  in  the 
second  decree;  and  that  this  omission  can- 
not operate  to  charge  the  sureties.  By  no 
means  can  we  agree  to  this  contention.  Sec- 
tion 1,  c.  182,  Code,  edition  of  1887— the  law 
at  the  time---demands  a  bond  before  sale. 
It  prohibits  a  commissioner  from  receiving 
any  money  before  giving  the  bond,  and,  in 


words,  prohibits  him  from  making  sale  until 
a  bond  has  been  given.  Neeley  v.  Ruleys«  26 
W.  Va.  686.  Therefore  we  cannot  say  that 
the  law  contemplates  two  bonds  In  case  of 
sale  for  part  cash  and  part  credit;  but  we 
can  say  that  it  requires  a  bond  before  sale, 
which  ought  to  be  provided  for  in  the  decree 
of  sale,  and  the  bond  is  designed  to  cover  all 
and  any  money  arising  from  the  sale,  wheth- 
er from  an  entire  cash  payment,  or  part  casb 
and  part  credit  sale.  It  was  decided  that 
payment  to  a  commissioner,  who  was  re- 
quired to  give,  but  did  not  give,  bond,  was 
not  good,  and  the  purchaser  must  again  pay 
the  money,  and  hence  the  change  in  the  law 
demanding  a  bond  before  sale.  The  design 
is  to  protect  the  purchaser,  creditor,  and 
debtor  having  any  interests  in  the  proceeds 
of  sale — ^all  the  proceeds — and  we  find  no 
warrant  for  limiting  the  protection  intended 
by  the  statute  to  any  particular  part  of  the 
proceeds.  The  statute  neither  makes  nor 
implies  any  such  distinction.  What  reason 
to  say  that  the  statute  does  not  intend  to 
protect  parties  entitled  to  the  money,  wheth- 
er it  come  from  cash  or  deferred  payment? 
The  hurt  of  defalcation  is  the  same.  Why 
is  not  Calhoun,  whose  money  was  to  come 
from  the  notes,  as  much  authorized  to  look 
to  the  bond  as  one  whose  money  would  come 
from  the  cash  payment?  The  statute  does 
not  provide  for  two  bonds.  The  bond  taken 
under  a  statute  is  to  be  construed  by  it,  if 
its  words  will  admit  of  it,  as  the  statute  is 
part  of  the  bond.  State  v.  Nutter,  44  W.  Va. 
385,  80  S.  B.  67;  9  Cyc.  756.  So  much  for 
the  object,  letter,  and  Import  of  the  statute. 
Turn  to  the  bond.  Its  contract  and  covenant 
make  no  such  limitation.  It  Is  broad.  It 
stipulates  that  the  commissioner  shall  faith- 
fully discharge  his  duties  as  required  by 
law,  and  the  law  demands  that  he  apply  the 
money — any  coming  to  him  under  the  sale — 
as  the  decree  requires.  Not  only  this,  but 
the  letter  of  the  bond  Is  that  he  shall  accounf 
for  and  pay  over  "all  money  which  shall 
come  to  his  hands."  It  recites  that  Wotring 
had  been  appointed  to  sell,  and  "collect  and 
disburse  the  proceeds  arising  from  the  sale." 
This  means  all  the  proceeds.  Notice  the 
words  "all  money."  No  distinction  la  here 
made  as  to  cash  and  credit  moneys.  It  says 
all  money  coming  *^o  his  hands  by  virtue  of 
said  otRce,"  Did  not  this  money  come  to 
his  hands  only  as  commissioner?  It  was  by 
color  of  his  office.  Lucas  v.*Lock,  11  W.  Va. 
81,  89;  Sangster  v.  Com.,  17  Grat  131.  It  is 
a  rule  that  the  obligation  of  sureties  will  not 
be  strained  and  stretched  beyond  the  letter 
of  the  bond  (State  v.  Nutter,  44  W.  Va.  885, 
80  S.  B.  67);  but  we  do  not  do  this  in  this 
Instance.  The  letter  of  the  statute,  its  spirit 
and  object,  and  the  very  letter  of  tbe  bond, 
bind  them  for  all  this  money  to  the  extent 
of  the  penalty  of  the  bond.  We  are  told  that 
as  the  farm  brought  more  than  the  penalty, 
and  it  is  not  likely  the  court  intended  the 
bond  to  go  beyond  the  cash  payment,  and 
the  parties  so  understood^  the8.e  clrcumstan 
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ces  indicate  that  the  bond  waa  Intended  to 
go  no  farther.  Why  talk  abont  silent  intent 
and  nnderatandlng,  in  the  face  of  the  words 
of  the  bond  and  the  design  of  the  statute? 
How  can  a  court  defeat  the  statute  by  guess- 
ing at  the  silent-  understanding?  Such,  an 
understanding  is  not  shown.  If  the  design 
was  to  limit  the  bond  to  the  cash  payment, 
why  did  it  not  so  provide?  The  decree  made 
no  such  limitation  In  its  requirement  of  the 
bond. 

We  reverse  the  judgment  and,  upon  the 
facts  agreed*  give  Judgment  for  the  plalntifl. 


(66  W.  Va.  148) 

HURSEIT  ▼•  HURSBY  et  al.* 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  1,  1904.) 

MOBTOAGK— DEED  ABSOLUTE  ON  FACE— EVI- 
DENCE—INTENT  OF  PABTIES. 

1.  If,  In  a  suit  to  have  a  deed  absolute  on  Its 
fact  declared  a  mortgaget  it  appears,  from  all 
the  evidence,  tibat  at  the  time  of  the  execution 
of  the  deed  tiie  grantee  paid  a  debt  for  the 
grantor,  and  that  the  parties  intended  that  the 
sum  so  paid  i^ould  be  and  continue  a  debt  dae 
from  the  grantor  to  the  grantee  and  secured  by 
the  deed,  such  payment  will  be  so  treated  in 
equity. 

2.  An  admission  by  the  grantee  in  such  case 
of  a  declaration,  made  by  him  at  the  time  of 
the  conveyance,  of  his  willingness  to  receive 
back,  at  any  time  within  five  years,  the  money 
advanced  by  him,  coupled  with  the  circumstan- 
ces of  retention  of  possession  and  payment  of 
a  large  part  of  the  taxes  by  the  grantor,  and 
continuous  conduct  of  both  parties  of  such  na- 
ture as  to  indicate  recognition  of  an  equity  or 
interest  on  the  part  of  the  grantor  in  the  land, 
constitute  sufficient  ground  for  holding  the  deed 
to  be  in  fact  a  mortgage. 

3.  When  such  deed  is  shown  to  have  been  in- 
tended to  be  a  mortgage,  a  mere  agreement  of 
sale  between  the  grantee  and  grantor,  made 
long  after  the  date  of  the  conveyance,  and  with- 
out any  new  consideration  moving  from  the 
mortgagor  to  the  mortgagee,  does  not  alter  the 
character  of  the  original  transaction. 

4.  The  intent  of  the  parties  at  the  inception 
of  the  transaction  determines  the  character  of 
(he  conveyance.  If  by  this  test  it  is  shown  to 
have  been  originally  a  mortgage,  it  remains  a 
mortgage,  unless  the  equity  of  redemption  has 
been  in  some  way  extinguished. . 

5.  Bxplanation  of  the  retention  of  possession 
by  the  grantor,  though  sufficient  to  destroy  the 
probative  force  of  that  circumstance  when 
standing  alone,  will  not  overcome  it  and  admis- 
sions by  declaration  and  conduct  on  the  part 
of  the  grantee. 

(Syllabus  by  the  Court) 

Appeal  from  Oircult  Court,  Harrison  Coun- 
ty; John  W.  Mason,  Judga 

Bill  by  Augustus  M.  Hursey  against  John 
H.  Hursey  and  others.  Decree  for  plaintiff. 
Defendants  appeal.    Affirmed. 

B.  6.  Smith  and  B.  A«  Brannon,  for  ap- 
pellants.   Haymond  Maxwell,  for  appellee. 

POFFENBARGER,  P.  By  this  appeal  the 
soundness  of  a  decree  of  the  circuit  court  of 
Harrison  county,  declaring  a  deed  absolute 
on  Its  face  to  be,  and  to  have  been  originally 
intended  by  the  parties  to  be,  a  mortgage, 

Rehearing  denied  January  S,  1906. 


and  the  debt  secured  thereby  to  fcaye  been 
paid  off,  and  ordering  a  reconveyance  of  the 
land  to  the  grantor,  is  questioned.  Hence  an 
examination  of  the  findings  of  fact  In  the 
case,  as  well  as  the  law  upon  the  subject; 
is  necessary. 

The  tract  of  land  involved  Is  small,  con* 
taining  only  28%  acres,  and  was  not  of 
great  value  at  the  date  of  the  deed,  October 
81,  1887,  but  has  since  proved  to  be  valuable 
oil,  gas,  and  coal  land.  On  said  date  Au- 
gustus liL  Hursey,  being  the  owner  of  the 
land  and  owing  certain  debts,  some  of  which 
were  liens  upon  it,  executed  to  his  brother, 
John  H.  Hursey, 'the  deed  in  question,  which 
contains  the  following  recital  as  to  the  con* 
sideration:  "For  and  in  consideration  of  the 
sum  of  fourteen  hundred  dollars  paid  to  the 
party  of  the  first  part  In  the  following  man- 
ner, to-wit,  that  Is  to  say,  said  party  of  the 
second  part  is  to  pay  to  one  Elmer  B.  Hur- 
sey the  sum  of  1208.00  being  the  balance  of 
the  purchase  money  due  said  Elmer  B.  from 
said  party  of  the  first  part  on  the  land  here- 
inafter conveyed  said  party  of  the  second 
part  Is  to  pay  D.  G.  Watkins  Ad'r  of  WUliam 
F.  Kidd  the  sum  of  five  hundred  and  fifty-six 
dollars  and  fifty-three  cents,  being  the  bal- 
ance due  on  a  certain  note,  made  by  said 
party  of  the  first  part  to  said  Kiddv  which 
Is  secured  by  a  trust  on  said  land,  said  party 
of  the  second  part  is  to  pay  Randolph  Co. 
the  sum  of  $168.24  being  the  amount  of  a 
Judgment  against  party  of  the  first  part 
which  Is  a  lien  on  said  land  and  the  said 
party  of  the  second  part  paid  the  sum  of 
$471.18  the  residue  of  said  consideration  to 
the  party  of  the  first  part  by  <7editing  said 
party  of  the  first  part  with  the'  said  sum  of 
$471.13  on  certain  indebtedness  owed  said 
party  of  the  second  part  by  the  said  party 
of  the  first  part" 

As  to  the  Elmer  B.  Hursey  debt,  the  de- 
fendant, the  grantee  in  the  deed,  filed  as  an 
exhibit  a  release  of  the  deed  of  trust  by 
which  it  was  secured,  dated  February  21, 
1890,  reciting  that  the  debt  had  been  paid  by 
J.  H.  Hursey.  His  payment  of  this  debt 
seems  not  to  be  denied.  As  to  the  debt  due 
D.  G.  Watkins,  administrator  of  Kidd,  he 
filed  a  copy  of  a  release  of  the  deed  of  trust 
by  which  it  was  secured,  dated  December 
24, 1887,  reciting  that  the  debt  had  been  paid 
'^y  J.  H.  Hursey  for  said  A.  M.  Hursey,  ex- 
cept the  two  credits  of  interest  paid  August 
81,  1885,  and  July,  1886,  which  were  paid  by 
the  latter  to  said  decedent"  John  H.  Hmv 
sey  testifies  that  he  paid  all  of  this  debt 
and  the  unpaid  Interest  thereon,  but  A.  M. 
Hursey  swears  he  furnished  his  brother  $210 
of  the  money  used  for  that  purpose.  The 
Randolph  Company  judgment  was  a  judg- 
ment of  a  justice  in  favor  of  P.  F.  Randolph, 
dated  November  80,  1886,  for  $161.01,  and 
$2.20  costs.  It  remained  unpaid  until  1801, 
when  the  creditor,  being  under  the  impres- 
sion that  the  lien  had  expired,  took  In  lieu 
thereof,  without  releasing,  howeyer,  three 
notes  executed  t^  J.  H.  Hursey,  A*  M.  Hur- 
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Mjt  and  EL  Ii.  Hnney;  for  tilie  sum  of  149.60 
eacb.  On  two  of  these  he  afterwards  ao- 
qiUred  a  judgment  for  176.83,  aj&d  $3.60 
costs,  against  A.  M.  and  H.  L.  Hnrsey  only* 
the  other  debtor  being  then  a  nonresident 
Later  he  obtained  a  similar  judgment  on 
the  other  note  for  $59.14^  find  13.40  costs. 
Then,  as  J.  H.  Horsey  held  the  title  to  the 
land  and  was  oat  of  the  state,  he  instituted 
a  suit  in  equity,  with  an  attachment  against 
him,  and  thereby  secured  a  lien  on  the  land, 
and  took  a  decree  for  $154.96,  and  $57.90 
costs.  J.  H.  Hnrsey  satisfied  this  decree, 
taking  a  release  dated  November  30,  1896. 
▲s  to  it,  he  testifies  that  on  the  24th  day  of 
December,  1887,  he  delivered  to  bis  brother, 
A.  M.  Hursey»  sufilcient  money  to  pay  off 
tliis  debt,  upon  his  agreement  to  so  apply  it; 
but  that  he  used  the  money  for  other  pur- 
poses and  failed  to  pay  the  debt  A.  M.'Hur- 
sey  denies  this,  and  says  that  although  his 
brother  furnished  him  nothing  for  that  pur- 
pose, he  had  himself  reduced  the  debt  to 
about  $41  by  payments  and  credits  for  lum- 
ber. If  so,  he  must  have  done  it  after  Sep- 
tember, IS&l,  when  the  notes  were  given, 
and  this  is  negatived  by  the  judgment  and 
decree,  all  of  which  seem  to  have  been  by  de- 
fault J.  H.  Hursey  paid  another  debt  of  A. 
M.  Hursey,  not  mentioned  in  the  deed,  which 
was  originally  about  $102,  but  which,  with 
interest  and  costs,  when  paid,  amounted  to 
about  $171.80.  A.  M.  Hursey  does  not  claim 
to  have  paid  any  of  this,  but  says  the  de- 
fendant should  have  avoided  interest  and 
costs  by  earlier  payment 

As  to  the  sum  of  $471.13  mentioned  In 
the  deed,  J.  H.  Hursey  insists  it  was  credited 
on  indebtedness  due  to  him  from  A.  M.  Hm> 
sey,  as  stated  in  the  deed;  but  the  latter 
says  he  owed  him  nothing,  and  said  state- 
ment was  made  simply  for  the  purpose  of 
making  the  detail  of  items  correspond  with 
the  total  amount  of  consideration  named, 
and,  further,  that  J.  H.  Hursey  had  another 
demand  against  him  which  he  supposed 
would  be  covered  by  the  item  of  $471.13. 
This  was  the  Lowndes  debt,  for  which  J.  H. 
Hursey  was  surety.  He  adds  that  they  both 
thought  the  recital  in  question  would  be  a 
protection  in  case  be  should  become  involved. 
The  deed  was  acknowledged  December  24, 
1887,  and  on  that  date  A.  Ai.  Hursey  exe- 
cuted his  note  to  J.  H.  Hursey  for  $241.87, 
bearing  interest  from  date,  and  reciting  that 
it  was  given  for  borrowed  money.  This 
note  has  never  been  paid.  The  plaintiff  de- 
nies baling  owed  to  him  or  borrowed  from 
him  any  money  on  that  date.  J.  H.  Hursey 
says  that  at  the  time  of  the  execution  of  the 
deed  and  note  he  told  the  plaintiff  he  would 
be  glad  to  accept  for  the  land  within  five 
years  the  amount  he  had  paid  for  it  In 
May,  1890,  the  defendant  borrowed  money 
on  the  land  of  Mary  G.  De  Qualse.  He  bor- 
rowed a  considerable  sum  of  money  from 
one  Farland  also,  securing  it  by  deed  of 
trust  on  the  land,  but  the  date  of  this  loan 
is  not  given.    He  says  he   borrowed  that 


money  to  pay  the  B.  B.  Hursey  debt  and  the 
Randolph  debt  and  that  he  paid  Hursey  De- 
cember 24,  1887,  and  gave  the  plaintiff  money 
to  pay  Randolph  on  the  same  day.  He  ob- 
tained a  release  from  Watkins  on  that  day» 
but  not  from  Hursey.  Af tw  this  debt  had 
become,  due,  the  land  was  advertised  for 
sale,  and,  in  order  to  procure  money  to  sat- 
isfy it  the  sum  of  $620  was  borrowed  from 
Leeman  Maxwell,  and  payment  thereof  se- 
cured by  a  deed  of  trust  on  the  land.  Of  this 
sum  A«  M.  Hursey  received  $20  and  J.  H. 
Hursey  $95.67,  and  the  residue  satisfied  the 
Farland  debt  The  plaintiff  negotiated  this 
last  loan,  and  the  defendant  says  he  gave 
him,  or  let  him  retain,  the  $20  for  his  trouble. 
Both  parties  admit  that  at  about  the  time 
of  this  last  transaction,  when  the  land  was 
threatened  with  sale  for  the  Farland  debt 
it  was  agreed  that  if  A.  M.  Hursey  would 
obtain  the  sum  of  $600,  pay  that  debt  out  of 
it  and  pay  the  balance  to  J.  H.  Hursey,  and 
pay  him  an  additional  sum  of  $900  within 
tluree  years,  making  $1,500  in  all,  the  land 
should  be  reconveyed  to  him.  The  Maxwell 
loan  was  made  August  16, 1898.  The  plaintiff 
produces  certain  letters  to  him  from  the  de- 
fendant relating  to  the  loan  and  their  agree- 
ment the  first  of  which  is  dated  August  11« 
1898.  In  it  after  having  said  he  had  request- 
ed the  trustee  to  postpone  the  sale  of  the 
land,  be  uses,  the  following  language,  relied 
upon  by  the  plaintiff:  "If  he  does  not  put  the 
sale  off  probably  you  had  better  get  that  man 
that  you  expect  to  get  the  money  off  to  go 
on  day  of  sale  and  buy  land  for  you  if  sale 
can  be  put  off  I  will  j^ve  you  three  years  if 
you  can  get  the  six  Hundred  I  am  needing 
money  very  badly  now  I  am  building  a  House 
and  am  hard  up."  The  next  is  dated  Augueft 
18,  1898,  and  says,  among  other  things:  "He 
[meaning  the  trustee]  will  pay  off  the  Farland 
note  and  send  Balence  to  me  he  will  also  get 
the  release  of  the  Farland  note  and  have  it 
recorded  I  have  told  Thompson  to  draw  an 
article  of  an  agreement  which  you  will  sign." 
The  next  dated  August  24,  1898,  says:  "I 
have  wrote  to  Thompson  and  told  him  to  pay 
you  the  $20.00  you  had  not  said  anything  to 
me  about  it  &  that  is  the  reason  why  I  did 
not  tell  him  about  It  when  I  sent  papers  I 
hope  things  will  be  all  right  now  and  you  will 
be  able  to  pay  Each  year  the  amount  you 
expect  to  pay  and  all  will  be  all  right  Gus 
I  have  built  a  house  and  have  went  in  debt 
to  build  it  so  I  hope  you  will  have  success  in 
paying  out  so  I  can  look  for  some  money." 
Then  follows  one  dated  May  17,  1899,  saying 
the  writer  Is  undecided  about  the  leasing  of 
the  land  for  oil  and  gas  on  certain  terms^ 
To  it  he  appends  this:  "I  promised  you  the 
land  for  $1500.00  Dollars  to  be  paid  within 
three  years  from  last  August  I  think  was  the 
time.  But  you  remember  it  spoken  of  that  If 
during  that  time  the  land  should  become  more 
valuable  I  would  be  entitled  to  more  money. 
That  land  has  cost  me  every  cent  of  2500.00 
Dollars  not  saying  anything  about  the  in- 
terest on  the  money  for  ten  years."    Another 
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dated  March  Ut,  probably  1900  (the  printed 
record  bbtb  1880,  which  la  eyldently  a  mi^ 
take),  says:  '*I  have  had  2  or  8  letters  ftom 
different  parties  there  wanting  to  boy  land 
or  lease  it  Is  thore  any  oil  or  gas  excitement 
there.  Now  I  though  there  must  be  on  ac- 
oonnt  of  getting  letters  from  2  or  8  different 
parties  wanting  to  buy  or  lease.  Ous  the 
time  is  drawing  near  that  the  Maxwell  note 
will  have  to  be  payed  and  yon  know  that  I 
will  have  to  pay  it  or  let  the  land  be  sold 
under  the  hammer  which  means  great  loss  to 
any  one  that  has  to  let  properly  be  sold  that 
way  of  course  you  know  what  progress  you 
have  made  toward  the  payment  of  the  note 
by  this  time  to  fully  know  just  whether  or  not 
you  will  be  able  to  do  so  or  not  If  you  feel 
that  you  will  not  be  able  to  do  so  I  think  you 
should  tell  me  so  before  the  note  is  due  so  I 
could  hare  a  chance  to  sell  the  land  and  not 
have  to  let  it  go  to  a  forse  sale  I  would  like 
fbr  you  to  have  the  land  but  if  you  cannot 
raise  the  money  to  pay  Maxwell  &  then  raise 
the  money  for  me  it  had  better  be  looked  after 
before  it  Is  too  late  when  it  becomes  known 
that  you  cannot  raise  the  money  for  Maxwell 
the  parties  who  would  buy  it  would  rather 
see  the  land  go  to  a  forse  sale  so  please  rite 
me  the  facts  in  the  case  as  to  what  amount 
you  have  paid  on  the  debt"  Another  letter, 
dated  August  18,  1900,  says:  "Your  letter  at 
band  in  regard  to  land  I  had  wrote  you  a  let- 
ter yesterday  did  not  get  your  letter  until  this 
morning  Gus  you  did  not  make  matters  clear 
In  regard  to  the  Maxwell  debt  that  is  the 
mortgage  that  Maxwell  holds  againce  the 
land  that  six  hundred  Dollars  of  course  was 
borrowed  for  you  and  I  give  him  a  deed  of 
trust  on  the  land  you  promised  to  pay  that 
six  hundred  dollars  in  8  years  and  you 
thought  you  could  then  borrow  the  money  to 
pay  me  I  told  you  I  would  take  fifteen  hun- 
dred dollars  but  you  was  to  pay  the  debt  to 
Maxwell  I  suppose  you  understand  that  but 
you  did  not  state  it  clear  in  your  letter  I  will 
be  willing  to  do  the  fair  thing  which  I  think 
1  have  done  all  the  way  through.  The  land 
cost  me  $1641.00  forteen  years  ago  I  will  be 
willing  to  take  $1500.00  with  the  understand- 
ing that  if  the  land  should  turn  out  to  be 
▼aluble  On  count  of  oil  gas  or  from  any  cause 
I  think  it  would  be  no  more  than  rite  that  I 
should  have  the  amount  in  full  and  at  least 
a  part  of  interest  that  the  money  would  of 
brought  in  that  time."  On  September  6, 1900, 
he  writes  about  the  making  of  a  deed,  and 
asks  for  a  blank.  On  the  2d  day  of  April, 
1901,  John  H.  Hursey  leased  the  land  to  0. 
A«  Blngman  and  O.  W.  F.  Randolph  for  oil 
and  gas^  recelying  from  them  a  cash  qpnsid- 
eration  of  $1,050,  and  then  two  days  later 
obtained  from  them  an  additional  cash  consid- 
eration of  $1,000  for  one-sixteenth  of  the  oil 
and  one-half  of  the  gas  reserved  in  the  lease. 
On  the  day  of  the  date  of  the  lease  he  wrote 
a  letter  notifjring  his  brother  of  its  execu* 
Hon,  and  asking  the  address  of  Maxwell,  the 
holder  of  the  deed  of  trust  On  the  5th  day 
of  April,  1901,  he  wrote  his  brother  as  fol* 
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lows:  "Qus  you  can  rest  easy  now  in  regard 
to  having  a  home  there  I  can  now  lift  the 
morthage  without  selling  land  and  if  it  turns 
out  to  be  a  good  thing  I  surely  will  remember 
you  all  kindly  It  will  take  the  most  of  the 
money  I  got  for  lease  to  pay  Maxwell  but  I 
hope  it  will  turn  out  that  good  money  will 
come  from  it  yet  Gus  if  you  will  send  me 
the  address  of  Maxwell  I  will  write  him  and 
if  he  will  Bxcept  the  money  now  I  will  pay 
him  and  stop  the  interest"  On  July  26, 1901, 
he  wrote  another  letter,  saying:  ''Your  letter 
at  hand  I  will  direct  Thompson  to  make  deed 
to  boom  you  may  direct  and  that  you  will 
pay  to  him  $900.00  for  me  and  turn  over  to 
him  the  note  I  give  to  Maxwell  and  he  can 
■end  them  to  me  when  he  sends  the  other 
papers  or  after  the  matter  is  settled  up  I  will 
write  to  Randolph  &  Blngman  and  direct 
them  to  transfer  the  lease  to  you  that  you 
may  receive  royalty  and  rental  thereafter  in 
fact  I  don't  think  there  will  be  any  need  of  a 
transfer  of  lease  for  I  think  the  makeing  of 
the  deed  to  you  will  be  all  that  is'nessary." 
The  other  side  of  this  correspondence  is  hot 
given.  John  H.  Hursey  says  he  did  not  pre- 
serve his  brother's  letters,  and  his  brother 
gives  no  clear  statement  of  their  contents. 
He  claims  to  have  had  another  letter  which 
he  is  unable  to  produce,  and  In  which  he  says 
John  H.  Hursey  told  him  he  had  written  Blr. 
Thompson  that,  in  case  the  land  went  to  sale, 
he  should  deduct  from  the  proceeds  thereof 
$1,641,  and  pay  the  residue  to  the  plaintiff. 
If  this  occurred,  it  must  have  been  about  the 
time  the  land  was  advertised  for  sale  for  the 
Farland  debt  These  letters,  his  own  testi- 
mony and  that  of  his  sister,  Mrs.  Gain,  con- 
stitute all  the  evidence  of  admissions  on  the 
part  of  the  defendant  found  in  the  record. 
Mrs.  Gain  says  the  defendant  told  her  he  had 
agreed  to  let  the  plaintiff  redeem,  but  she 
fixes  the  date  of  this  conversation  in  the  year 
1899,  while  the  correspondence  about  the  $1,- 
600  proposition  was  proceeding. 

In  reviewing  this  decree,  the  rule  accord- 
ing much  weight  to  the  findings  of  the  trial 
court  upon  issues  of  fact  must  be  kept  in 
view.  The  oral  evidence,  as  well  as  the  in- 
ferences arising  from  some  of  the  establish- 
ed facts,  presents  conflict  How  much 
weight  the  circuit  court  may  have  given  to 
the  admissions  of  the  defendant  both  by 
declaration,  in  his  testimony,  and  conduct 
during  the  course  of  the  dealings  between 
the  parties,  it  is  difficult  to  say,  and  the  ap- 
plication of  this  rule  forbids  any  interference 
with  the  decree,  except  after  mature  consid- 
eration and  an  abiding  conviction  that  it  is 
wrong.  However,  although  firmly  establish- 
ed and  universally  recognized  and  enforced 
by  appellate  courts,  It  lays  no  restraint  upon 
the  power  of  the  court  to  inake  a  full  inves- 
tigation and  careful  analysis  of  the  evidence, 
with  a  view  to  ascertaining  whether  there 
is  such  conflict  And  whether  the  decision 
rests  upon  flndlngs  of  fact  supported  by  sub- 
stantial proof. 

There  is  no  evidence  of  any  actual  loan 
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made  at  tbe  time  of  the  execution  of  the 
deed.  For  proof  of  the  existence  of  any  in- 
debtedneas  to  the  grantee  on  the  part  of  the 
grantor,  nothing  appears  except  the  redtal 
of  the  deed  as  to  the  $471.13,  the  note  for 
$241.87,  and  the  testimony  of  the  defendant 
to  the  effect  that  there  was  such  indebted- 
ness. His  testimony  on  that  point  is  most 
unsatisfactory,  for  he  does  not  pretend  to 
indicate  how  this  Indebtedness  was  incurred. 
His  conduct  contradicts  his  testimony,  for 
he  paid  the  Lowndes  debt,  amounting  orig- 
inally to  something  oyer  $100,  and,  when 
paid,  to  $171.30,  not  recited  in  the  deed  as  a 
part  of  the  consideration,  but  has  never  as- 
serted or  claimed,  since  that  time,  any  de- 
mand against  the  plaintiff  on  account  of  this 
debt  He  treats  it  as  part  of  the  money  he 
claims  to  have  paid  for  the  land,  and  not  as 
a  debt  due  from  the  plaintiff.  True,  he  was 
bound  to  pay  it  as  surety,  but  It  was  still  the 
debt  of  the  plaintiff.  The  evidence  of  the 
plaintiff,  irespecting  the  recital  atid  the  note 
has  been  already  referred  to,  and  need  not 
be  repeated  here. 

If  it  be  assumed  that  there  was  no  such 
indebtedness,  the  transaction  presents  a 
rather  anomalous  feature.  The  defendant, 
upon  the  theory  of  the  plaintiff,  accepted 
these  conveyances,  assumed  the  payment  of 
certain  debts  of  the  plaintiff,  and  agreed  to 
hold  the  title  to  the  land  for  him,  carrying 
this  indebtedness  until  such  time  as  the 
grantor  should  be  able  to  pay  off  the  debts 
or  reimburse  the  grantee  for  such  debts  as 
he  might  pay.  At  first  this  would  seem  to 
call  for  some  discussion  as  to  whether  the 
principle  announced  in  point  8  of  the  sylla- 
bus in  Troll  V.  Carter,  16  W.  Va.  667,  ap- 
plies, and  prevents  the  assertion  of  a  parol 
trust  by  the  grantor  under  his  own  deed,  ab- 
solute in  form.  But  the  operation  of  the 
statute  of  frauds,  and  the  rule  against  vary- 
ing or  adding  to  a  deed  by  parol  evidence,  is 
excluded  by  the  existence  of  Indebtedness 
shown  in  another  way.  The  deed  was  not 
delivered  until  the  24th  day  of  December, 
1887,  and  on  that  day,  as  part  of  the  same 
transaction,  the  grantee  paid  a  debt  of  the 
plaintiff,  one  of  the  debts  mentioned  In  the 
deed  as  hereinbefore  shown.  If  the  evidence 
shows  the  parties  treated  this  sum  as  a  debt, 
and  intended  it  to  be  a  debt  due  from  gran- 
tor to  grantee.  It  will  be  so  held  in  equity. 
'*It  seems  to  be  clear,  and  upon  admitted 
principles  of  law,  that  on  the  payment  of  H. 
A  A.  to  L.  A  T.  of  the  money  due  from  S. 
to  L.  &  T.,  S.  became  the  debtor  of  H.  &  A. 
for  that  amount,  as  it  was  paid  at  his  re- 
quest and  for  his  benefit**  Stephens  v.  Allen, 
11  Or.  188, 3  Pac.  168.  See  opinion,  page  192, 
11  Or.,  page  170,  3  Pac  To  the  same  effect 
is  Brumfleld  ▼.  Boutall,  24  Hun   (N.  Y.)  461. 

"Once  a  mortgage,  always  a  mortgage,"  is 
a  maxim  of  universal  application.  Thoagh 
its  operation  Is  subject  to  certain  limitations, 
these  must  rest  upon  a  new  contract  based 
upon  a  suflldent  valid  consideration.  With- 
out the  introduction  of  some  new  element 


working  a  decided  and  substantial  change  la 
the  relationship  of  the  parties,  that  of  mort- 
gagor and  mortgagee,  when  once  established, 
must  be  observed,  and  the  principles  appli- 
cable thereto  enforced,  in  the  settlement  of 
their  rights.  Jones  on  Mort  |  268;  Russell 
V.  Southard,  12  How.  189,  18  U  Bd.  927; 
Conway  ▼.  Alexander,  7  Oranch,  218,  8  L. 
Bd.  821.  It  takes  a  new  agreement  based 
upon  an  adequate  consideration,  to  do  away 
with  this  relationship.  There  is  in  the  mort- 
gagor an  equity  of  redemption,  a  valuable 
right  for  the  extinguishment  of  which  a 
consideration  la  necessary.  Villa  ▼.  Rodri- 
gues,  12  Wall.  823,  20  L.  Bd.  406.  Possibly 
It  could  be  donated,  relinquished  voluntarily, 
without  consideration,  as  any  other  epedes 
of  property  may  be,  but  the  proof  of  such 
disposition  of  it  must  be  positive,  clear,  and 
unequivocal.  It  must  rest  upon  something 
more  substantial  than  mere  Inference  drawn 
from  conduct  or  casual  declarations  of  the 
parties.  A  subsequent  agreement  that  a 
mortgage  shall  be  regarded  as  an  absolute 
conveyance  will  not  be  sustained  unless 
shown  to  have  been  fairly  made  and  without 
the  exercise  of  undue  advantage  by  the  cred- 
itor. *'Where  an  absolute  deed  is  given  as 
a  security  for  a  debt,  chancery  will  treat  It 
as  a  mortgage,  though  the  defeasance  rest  In 
parol,  especially  if  the  grantor  continues  in 
possession.  Where  the  deed  was  so  execut- 
ed, and  the  mortgagor  afterwards  took  a 
lease  of  the  premises  from  the  mortgagee, 
and  the  mortgagee,  with  an  intent  to  veil 
the  transaction  and  cut  off  the  equity  of  re- 
demption, covenanted  to  reconvey  to  the 
mortgagor  on  the  payment  of  a  sum  of  mon- 
ey by  a  time  specified,  it  was  held  that,  al- 
though the  lease  and  covenant  gave  the 
transaction  the  appearance  of  a  conditional 
sale,  still  the  relation  of  mortgagor  and  mort- 
gagee was  not  thereby  destroyed."  Wright 
V.  Bates,  13  Vt.  341.  See,  also,  Henry  v. 
Davis,  7  Johns.  Oh.  (N.  Y.)  40;  Mills  v.  Mills. 
26  Conn.  213. 

As  already  stated,  the  defendant  says  be 
told  the  plaintiff,  the  errantor  In  the  deed,  at 
the  time  it  was  made,  that  he  would  be  glad 
to  accept  within  five  years  the  amount  he 
had  paid  for  the  land.  At  that  time  money 
was  obtained  from  some  source  with  which 
to  pay  a  considerable  part  of  the  grantor's 
Indebtedness,  namely,  the  |556  debt  due  the 
estate  of  Kidd.  The  grantor  says  he  furnish- 
ed $210  of  the  money  with  which  to  pay  it 
Assuming  that  he  did,  more  than  $300  addi- 
tional money  was  necessary.  Either  for  this 
purpose  or  the 'payment  of  some  other  debts, 
money  was  obtained  from  Farland  for  which 
a  deed  of  trust  upon  the  property  was  exe- 
cuted. When  this  debt  became  due,  and  the 
creditor  advertised  the  land  for  sale,  the  de- 
fendant seems  to  have  relied  upon  the  plain- 
tiff to  obtain  the  money  from  some  source 
with  which  to  save  the  land,  and  the  plain- 
tiff appears  to  have  been  very  anxious  to  do 
so.  and  to  have  exerted  himself  to  that  end. 
When  it  seemed  doubtful  as  to  whether  this 
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would  be  accomplished,  the  defendant  wrote 
his  brother,  saying  that,  if  the  trustee  did 
not  postpone  the  sale,  lie  would  better  get 
the  man  from  whom  he  expected  to  obtain 
the  money  to  buy  the  land  in  for  him  (the 
plaintifT).  By  this  he  laid  grounds  for  the 
Inference  that  he  felt  that  his  brother  had 
a  deeper  interest  in  the  matter  than  he,  and 
that  the  former  must  protect  and  save  him- 
self, and  was  at  liberty  to  do  so,  If  possible, 
by  having  some  one  purchase  the  property 
for  his  benefit.  In  the  event  of  the  post- 
ponement, and  success  in  raising  the  sum  of 
$600  by  a  new  loan  on  the  property,  he  want- 
ed the  excess  over  the  amount  necessary  to 
discharge  the  debt,  because  he  was  needing 
money  badly,  and  would  give  time  for  the 
payment  of  additional  money  which  he  hoped 
to  get  out  of  the  land.  Added  to  this  is  the 
further  circumstance  that  the  grantor  was 
permitted  to  remain  in  possession  of  the 
property  and  use  and  occupy  it  as  his  own. 
No  rent  was  ever  demanded  from  him,  and 
the  payment  of  taxes  seems  to  have  been 
left  to  his  care.  During  the  whole  period 
from  1887  to  1901  the  taxes  were  for  the 
most  part  paid  by  the  plaintiff.  On  one  occa- 
sion, when  he  was  pressed  by  the  officers  for 
the  taxes  and  unable  to  pay  them,  the  de- 
fendant paid  about  $35.  He  may  have  paid 
for  some  additional  years,  but  the  taxes 
seem  to  have  been  paid  in  the  main  by  the 
plaintiff.  Possession  of  the  land  by  the  grau- 
tor,  whether  rent  be-  nominally  reserved  or 
not,  and  if  no  rent  is  even  professedly  re- 
served, is  entitled  to  very  great  weight,  if 
unexplained.  Vangilder  v.  Hoffman,  22  W. 
Va.  1  (Syl.,  point  7).  It  is  insisted,  however, 
that  a  sufficient  explanation  of  this  circum- 
stance has  been  furnished  by  the  defendant, 
who  testifies  that  he  permitted  this  by  way 
of  courtesy  to  his  brother  and  two  sisters 
who  made  their  home  there  the  greater  part 
of  the  time.  This  position  is  taken  upon  the 
authority  of  Edwards  v.  Wall,  79  Va.  321. 
In  that  case,  however,  possession  of  the 
grantor  was  about  the  only  circumstance  re- 
lied upon  by  the  plaintiff  as  evidence  of  the 
character  of  the  conveyance,  save  that  out  of 
part  of  the  lands  sold  the  purchaser  paid  the 
grantor  his  debt,  for  the  payment  of  which 
the  land  had  been  threatened  with  sale  at 
the  time  of  the  conveyance.  There  was  no 
evidence  of  any  admission  on  the  part  of 
the  grantee  that  the  conveyance  had  any 
character  other  than  that  evidenced  by  its 
face.  On  the  contrary,  the  notary  who  took 
the  acknowledgment  testified,  that,  before 
the  deed  was  signed  and  acknowledged,  the 
grantor  asked  that  some  clause  be  put  in 
reserving  to  him  some  right  in  the  property, 
and  that  the  grantee  remarked  that  he  would 
not  pot  any  provision  in  the  deed,  and  that, 
If  it  were  not  signed  as  written,  he  would 
not  touch  it  Moreover,  no  claim  that  the 
deed  was  intended  to  be  a  mortgage  was 
asserted  until  shortly  before  the  suit  was  in- 
stituted.   In  the  case  now  under  considera* 


tion  the  defendant  testifies  to  an  expression 
made  to  the  plaintiff  at  the  time  of  the  con- 
veyance of  his  willingness  to  take  his  money 
back  and  release  the  land  at  any  time  with- 
in five  years.  Long  before  this  suit  was 
commenced,  the  sum  which  he  was  willing 
to  take  was  fixed  at  $1,500.  He  says  this 
was  a  contract  of  sale,  but  the  plaintiff  says 
it  was  an  abatement  of  $141.87  from  what 
the  defendant  had  formerly  fixed  as  the 
amount  of  the  redemption  money,  and  a  con- 
tinuation of  the  original  agreement  and  un- 
derstanding for  redemption  thus  modified. 
Such  a  modification  would  not  convert  what 
was  originally  a  mortgage  into  a  contract  of 
sale.  To  have  that  effect,  the  new  agree- 
ment must  be  predicated  upon  a  consldera> 
tion,  and  it  is  not  pretended  that  any  was 
given  or  agreed  to  be  paid  to  the  plaintiff  by 
way  of  extinguishment  of  his  right  to  re- 
demption. The  conclusion  of  the  trial  court 
probably  rests  more  upon  the  admission  of 
the  defendant  to  which  reference  has  been 
made  than  any  other  circumstance.  The 
great  weight  of  such  admission,  or  evidence 
tending  to  establish  it,  was  adverted  to  in 
the  case  of  Sadler  v.  Taylor,  49  W.  Va.  104, 
120,  38  9.  B.  583. 

He  says  he  made  that  statement  at  the  in- 
ception of  the  transaction,  at  the  time  of  the 
conveyance.  The  intent  at  that  moment  de- 
termines the  character  of  the  conveyance. 
Sadler  v.  Taylor,  cited;  Hogg's  Bq.  Prln. 
715;  Dabney  v.  Green,  4  Hen.  &  M.  101,  4 
j  Am.  Dec.  603.  Although  he  does  not  say  a 
}  loan  was  made,  or  that  he  then  said  the  deed 
:  was  to  be  treated  as  a  mortgage,  or  that  he 
!  used  the  word  "redeem,"  he  did  say  he  would 
receive  back  his  money,  and,  of  course,  a 
reconveyance  would  follow.  He  does  not 
say  that  agreement  was  for  a  repurchase. 
As  to  what  he  then  said,  his  statement  is 
indefinite,  except  in  respect  to  his  willing- 
ness to  be  reimbursed.  That  he  clearly  and 
fully  admits,  and  the  admission  is  to  be  con- 
strued in  the  light  of  the  conditions  then 
existing  and  the  subsequent  conduct  of  the 
parties,  bearing  in  mind  that  doubtful  cases 
are  generally  decided  to  be  mortgages.  Con- 
way V.  Alexander,  7  Cranch,  218,  237,  3  L. 
Ed.  321. 

It  has  been  truly  stated  that  the  defendant 
w«is  not  a  money  lender.  He  was  a  poor 
man  himself,  taking  upon  himself  a  great 
burden  for  the  relief  of  a  distressed  brother 
and  sisters.  It  may  not  be  the  ordinary  case 
of  a  conveyance  to  secure  an  antecedent 
debt  or  a  direct  contemporaneous  advance, 
and  the  motive  for  the  acceptance  of  the  con- 
veyance may  not  have  been  that  which  usu- 
ally Impels  such  action.  The  defendant  was 
surety  for  some  of  these  debts,  and  this  cir- 
cumstance may  have  infiuenced  him.  But 
whatever  his  character,  or  the  inducement  to 
the  conveyance,  he  obtained  by  it  a  position 
of  advantage  over  the  grantor  respecting  the 
title,  and  not  in  the  usual  and  ordinary  mode 
of  purchase,  and  no  reason  Is  perceived  why 
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the  general  prindples  and  rules  gOTeming 
inquiry  into  the  class  of  conveyances  to 
which  this  one  la  said  to  belong  should  not 
be  applied. 

Another  objection  to  the  decree  is  that  It 
treats  the  indebtedness  of  the  plaintiff  to  the 
defendant  as  having  been  satisfied  by  the  oU 
lease  bonus  of  $1,050  and  the  $1,000  realized 
from  the  sale  of  one-half  of  the  oil  and  gas 
reserved.  Counsel  for  appellants  say  the  In- 
debtedness amounted  to  $3,6S9,  which  ex- 
ceeds the  amount  received  by  the  defendant 
from  the  oil  and  gas  by  the  sum  of  $1,589. 
This  contention  ignores  some  facts  favorable 
to  the  plaintiff  that  are  perfectly  apparent 
from  the  face  of  the  record.  The  Farland 
loan  paid  all,  or  the  greater  part,  of  the  large 
Kidd  debt  If  the  defendant's  evidence  Is 
true,  it  paid  about  $300,  and  the  plaintiff  re- 
ceived the  balance  of  that  loan.  That  loan 
itself  was  paid  out  of  the  Maxwell  loan,  and 
the  plaintiff  put  into  his  own  pocket  prac^ 
tically  all  of  what  remained  of  the  Maxwell 
loan.  It  also  includes  $713,  the  aggregate  of 
the  $241.78,  and  the  $471.13  recital  of  the 
deed,  the  doubtful  characters  of  both  of 
which  have  been  adverted  to.  As  to  the 
amount  of  the  indebtedness,  the  evidence  con- 
flicts violently.  The  trial  court  has  passed 
upon  it,  and  no  ground  is  perceived  upon 
which  the  finding  can  be  disturbed.  There  is 
evidence,  both  direct  and  circumstantial,  to 
sustain  it 

For  the  reasons  above  stated,  the  decree 
should  be  afiirmed. 


(66  W.  Va.  2B7) 

WBIMBR,  WRIGHT  &  WATKINS  ▼.  TAL- 
BOT et  al.* 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  22,  1904.) 

SURETY— SUBROOATION  —  ASSIONMENl^-nJUDO- 
liENT  LIEN  —  SATISFACTION  —  LIMITATIONS — 
ACTIONS  BETWEEN  SURETIES—DEFENSES— EV- 
IDENCE—MEASUBE  OF  LIABILITY. 

1.  The  right  of  a  surety  who  has  paid  the 
debt  of  his  principal  to  be  subrogated  to  the 
rights  and  remedies  of  the  creditor  against  his 
co-sureties  may  be  assiinied,  and,  under  the  as- 
signment, enforced  by   th*»  aRsi^nee. 

2.  In  the  absence  of  evidence  to  the  contrary, 
decrees  adjudicating  liens  against  certain  land, 
ordering  a  sale  of  the  land,  confirming  the  sale 
thereof,  and  ordering  payment  of  the  liens  6nt 
of  the  proceeds  by  the  special  commissioners  in- 
to whose  hands  the  proceeds  of  sale  have  come, 
in  sufficient  amount  to  satisfy  a  certain  one  of 
the  liens  so  fixed,  and  all  otners  prior  thereto, 
is  sufficient  proof  of  satisfaction  out  of  the  pro- 
ceeds of  the  land  of  the  lien  in  question. 

3.  Where  a  Judgment  has  been  kept  alive  by 
the  issuance  thereon  of  successive  executions,  as 
provided  by  section  10  of  chapter  139  of  the 
Code,  and  finally  satisfied  out  of  the  lands  of 
one  of  several  so-sureties  for  the  debt  out  of 
which  the  Judgment  originated,  and  the  assignee 
of  such  surety,  holding  his  right  of  subrogation 
against  other  sureties,  brings  his  suit  for  en- 
forcement of  that  right  against  the  lands  of  one 
of  the  other  sureties  within  10  years  from  the 
return  day  of  the  last  execution  issued  on  the 

^Rehearing  denied  January  8,  IMS. 


judgment,  and  the  rights  of  no  third  parties 
have  intervened  which  will  be  prejudiced  by  the 
enforcement  of  the  lien  by  way  of  subrogation, 
such  suit  is  not  barred  by  either  the  statute  of 
limitations  or  laches. 

4.  An  allegation,  by  way  of  defense  to  such 
a  suit,  of  payment  made  by  a  third  oo-surety  of 
his  portion  of  the  judgment,  is  not  supported 
by  oral  testimony  of  the  existence  of  a  release  of 
the  judgment  as  to  the  land  of  such  co-surety, 
without  production  of  the  release,  or  a  copy 
thereof,  showing  payment  by  him,  or  proof  of 
satisfaction  of  the  lien  as  to  such  land  in  some 
way  other  than  bv  payment  out  of  the  proceeds 
of  the  lands  of  tne  other  surebr,  sold  as  afore* 
said  for  the  satisfaction  thereof. 

5.  Allegations,  by  way  of  defense  to  such  a 
suit,  that  there  remains  in  the  hands  of  a  epe- 
dal  receiver  in  a  chancery  cause  against  still 
another  surety,  brought  for  the  enforcement  of 
liens  a|^inst  his  lands,  a  fund,  which  has  not 
been  disposed  of,  derived  from  rents  accruing 
under  a  decree  by  which  the  lands  of  such  sure- 
ty were  rented,  and  that  the  lands  of  such  sure- 
ty were  sold  in  such  suit  for  an  amount  more 
tnan  sufficient  to  pay  all  of  the  liens  thereon, 
and  that  the  judgment  in  question  was  barred 
&om  participation  in  the  proceeds  thereof  by 
the  failure  of  the  creditor  to  assert  it  in  said 
suit,  are  not  sustained  by  oral  testimony,  based 
on  information  only,  to  the  existence  of  such 
fund,  in  the  hands  of  such  special  receiver,  and 
to  the  understanding  of  the  witnesses  testify- 
ing that  there  was  a  surplus  of  the  proceeds  o| 
the  lands  after  satisfying  all  the  judgments  as- 
serted in  said  suit,  none  of  the  decrees  in  said 
suit  being  produced  in  support  of  the  allegation, 
notwithstanding  the  nonproduction  of  the  pa- 

{}er8  in  the  cause  is  justified  by  proof  of  their 
OSS. 

6.  The  measure  of  liability  of  the  co-surety  in 
such  case  is  the  whole  amount  of  principal 
and  interest  paid  for  him,  with  interest  thereon 
from  the  date  of  payment 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Barbour  Coun- 
ty; John  Homer  Holt,  Judge. 

Bill  by  Weimer,  Wright  &  Watkins  against 
James  W.  Talbot  and  others.  Decree  for  d^ 
fendants,  and  plaintiffs  appeal.    Reversed. 

J.  Hop  Woods,  for  appellants.  Ice  &  Ice 
and  C.  F.  Teter,  for  appellees. 

POFFBNBARQER,  P.  The  assignability 
of  a  right  of  subrogation  against  a  co-surety, 
proof  of  payment  of  a  judgment  out  of  the 
proceeds  of  real  estate  of  the  assignor  judi- 
cially sold  to  satisfy  it,  and  maintenance  of 
the  lien  of  the  judgment  by  issuance  of  exe- 
cutions thereon,  are  the  Important  subjects 
for  consideration  in  disposing  of  this  cause. 

On  the  Ist  day  of  February,  1886,  the 
Farmers'  Bank  of  Philippl  obtained  a  judg- 
ment, in  the  circuit  court  of  Barbour  coun- 
ty, against  J.  W.  Talbot,  principal  debtor, 
and  John  F.  Woodford.  J.  D.  Heatherly,  Hen- 
ry A.  Call,  J.  M.  Woodford.  Jacob  W.  Robin- 
son, and  Anthony  T.  Daniels,  sureties,  for 
the  sum  of  $1,781.80,  with  Interest  thereon 
from  January  30,  1886,  and  $3.75  costs.  Tal- 
bot was  then  insolvent  Execution  was  im- 
mediately issued,  went  into  the  hands  of  the 
sheriff  February  15,  1886,  and  was  returned 
unsatisfied  by  order  of  plaintiff's  attorney  on 
February  27,  1886.  One  month  later  J.  M. 
Woodford  assigned  and  transferred  all  his 
personal  property  to  trustees  by  a  written 
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contract,  which  may  be  seen  by  reference  to 
the  case  of  Heatherly  ▼.  Bank,  31  W.  Va.  70^ 
72,  6  S.  B.  754.  On  the  10th  day  of  May, 
1886,  said  bank  Instituted  a  suit  in  eqnily 
against  said  J.  M.  Woodford  and  nnmeroos 
other  defendants,  some  of  whom  are  judg- 
ment creditors,  for  the  purpose  of  subjecting 
Woodford's  real  estate  to  the  satisfaction  of 
the  liens  thereon.    On  the  10th  day  of  July, 

1886,  after  the  commencement  of  said  suit  by 
the  bank,  Weimer,  Wright  &  Watklns  re- 
covered a  judgment  against  said  Woodford 
for  $354.87  and  $12.20  costs,  and  on  the 
same  day  Greer  &  Laing  obtained  a  judgment 
against  him  for  $983.64  and  $12.20  costs.  On 
this  last  judgment,  $323.62  was  padd  March 
5,  1887.  Some  time  in  the  year  1887  James 
B.  Heatherly,  one  of  the  sureties  for  the  Tal- 
bot debt,  commenced  a  suit  in  equity  to  re- 
strain the  Bank  of  Phillppl  from  enforcing 
payment  of  Its  judgment  against  him,  and 
obtained  a  decree  on  the  22d  day  of  July, 

1887,  adjudicating  that  the  personal  prop- 
erty assigned  to  said  trustees  by  Woodford 
should  be  treated  as  a  payment  pro  tanto  of 
judgments,  debts,  and  liabilities  due  from 
Woodford  to  said  bank,  and  that  the  princi- 
pal debtor  and  all  the  sureties  .except  Heath 
erly  should  pay  the  said  judgment  of  $1,- 
781.80,  then  amounting,  with  Its  Interest,  to 
$1,981.74,  and  awarding  execution  thereon. 
On  the  30th  day  of  July,  1887,  the  execution 
was  Issued,  and  on  the  3d  day  of  October, 
1887,  returned  unsatisfied  in  consequence  of 
an  appeal  from  the  decree  awarding  It  The 
nature  of  that  decree,  and  the  disposition  of 
the  appeal  from  it,  will  appear  by  reference 
to  Heatherly  v.  Bank,  31  W.  Va.  70,  5  a  B. 
754.  Pending  these  proceedings,  Greer  and 
Lalng  commenced  a  chancery  suit  against 
Woodford  to  enforce  satisfaction  of  their 
lien,  and,  after  the  decision  of  this  court 
In  Heatherly  v.  Bank,  the  three  causes — 
Farmers'  Bank  of  Phillppl  v.  Woodford  et 
al.,  Heatherly  v.  Bank,  and  Greer  and  Lalng 
V.  Woodford  et  al. — ^were  heard  together,  on 
the  19th  day  of  July,  1889,  when  a  decree 
fixing  the  liens  upon  Woodford's  property, 
and  directing  a  sale  thereof,  was  entered. 
9ale  was  afterwards  made  and  confirmed  by 
a  decree  entered  on  the  30th  day  of  Octo- 
ber, 1889.  From  these  decrees  an  appeal  was 
taken,  and  they  were  reversed  and  the  causes 
remanded,  as  shown  In  Farmers'  Bank  y. 
Woodford,  34  W.  Va.  480,  12  S.  B.  544.  The 
modifications  of  the  decrees  directed  by  this 
court  related  to  the  priorities  of  liens  and 
distribution  of  proceeds  of  the  sale  of  the 
real  estate.  The  sale  itself  was  not  disturb- 
ed. Upon  the  mandate  of  this  court,  the  cir- 
cuit court  on  the  .4th  day  of  June,  1891, 
made  another  decree,  altering  the  order  of 
payment,  and  directing  a  distribution  of 
the  proceeds  of  sale  to  the  creditors  in  the 
order  of  preference  thereby  fixed. 

Out  of  the  proceeds  of  the  personal  prop-  • 
erty   which   went   into  the  hands  of  Teter 
nnd  Call,  trustees,  the  circuit  court,  by  its 


first  decree,  applied  $524.02  on  the  judgment 
of  $1^781.80  as  of  the  26th  day  of  September, 
1887.  This  application  of  the  tnist  fund 
was  one  of  the  errors  corrected  on  the  ap- 
peal. By  the  last  decree,  It  was  ascertained 
and  determined  upon  the  mandate  of  this 
court  that  the  Farmers'  Bank  of  Phillppl 
had  the  sixth  lien  upon  the  real  estate  of 
James  M.  Woodford. for  the  sum  of  $1,961.95, 
with  interest  from  September  26,  1887,  on 
account  of  said  judgment  of  $1,781.80,  sub- 
ject to  a  credit  of  $594.13,  as  of  November 
4,  1889,  paid  by  John  F.  Woodford,  Instead 
of  the  eighth,  as  determined  by  the  first 
decree.  By  said  decree  the  court  ascertain- 
ed that  the  judgment  of  February  1,  1886, 
with  interest,  costs,  and  damages,  amounted 
on  the  19th  day  of  July,  1889,  as  to  James 
B.  Heatherly,  to  $2,857.69.  Bxecution  for 
that  amount  was  awarded  against  him,  and 
was  issued  on  the  8th  day  of  July,  1891,  and 
returned  September  7,  1891,  "No  property 
found."  It  was  also  ascertained  that  the 
judgment,  as  to  all  the  other  defendants  was 
of  the  original  amount,  subject  to  the  credit 
aforesaid,  and  execution  was  awarded 
against  them  accordingly,  and  issued  on  the 
8th  day  of  July,  1891,  and  returned  on  the 
26th  day  of  September,  1891,  by  order  of 
the  attorney  for  the  plaintiff.  Prior  to  Its 
return  the  officer  made  this  memorandum  on 
It:  *'I  levied  this  execution  on  money  In  the 
Tygart's  Valley  Bank  sufficient  to  pay  exe. 
on  September  5,  1891."  Early  In  these  pro- 
ceedings, to  wit,  October  22,  1887,  James  M. 
Woodford  executed  to  Greer  &  Laing  and 
to  Weimer,  Wright  &  Watklns  a  written  as- 
signment of  "whatever  right  or  cause  of  ac- 
tion" he  had  or  might  have  "for  contribu- 
tion or  subrogation  or  otherwise"  against  his 
co-sureties,  or  either  of  them,  "in  the  judg- 
ment for  $1,781.80,  with  cost,"  etc.  These 
assignees  brought  this  suit  on  the  28th  day 
of  March,  1900,  less  than  nine  years  from 
the  date  of  the  issuance  of  the  last  execu- 
tion on  the  judgment,  to  be  substituted  and 
subrogated  to  the  rights  of  James  M.  Wood, 
ford  against  John  F.  Woodford  for  the 
amount  paid  on  said  judgment  out  of  the 
proceeds  of  the  sale  of  said  James  M.  Wood- 
ford's real  estate  in  excess  of  his  equitable 
portion  thereof,  which  the  plaintiffs  allege 
was  one-half,  less  the  payment  of  $594.13 
paid  by  said  co-surety;  the  principal  debtor 
and  all  the  sureties  except  James  M.  Wood- 
ford and  John  F.  Woodford  having  been  in- 
solvent, by  reason  of  which  nothing  was 
collected  from  any  of  them  on  account  of 
said  judgment  There  is  some  contention 
of  payment  made  by  Heatherly,  one  of  the 
sureties,  and  of  ability  to  pay  by  the  estate 
of  Robinson,  another  one  of  the  sureties, 
but  these  questions,  for  convenience,  will  be 
postponed  for  the  present. 

That  an  equitable  claim,  such  as  the  right 
of  a  surety  who  has  paid  the  debt  of  his 
principal,  or  more  than  his  equitable  part 
thereof,  to  be  subrogated  to  all  the  rights 
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and  remedies  of  the  principal  against  his 
co-sureties,  is  an  equitable  demand  for  mon- 
ey, which  may  be  assigned  in  equity,  would 
seem  to  be  too  plain  to  require  any  citation 
of  authority.  Although  originally  a  matter 
of  equitable  cognizance,  contribution  between 
sureties  long  ago  became  a  legal  right,  en- 
forceable by  courts  of  law.  Brandt  on  Sur. 
&  Guar.  S  289.  The  right  to  recover  at  law 
seems  to  be  limited  to  an  aliquot  part  of 
the  debt,  to  be  determined  by  a  division  ac- 
cording to  the  whole  number  of  co-sureties, 
solvent  and  insolvent  But  in  equity  a 
surety  who  pays  the  debt  of  his  principal 
is  entitled  to  have,  as  contribution  from  his 
solvent  co-sureties,  a  pro  rata  amount  of  the 
sum  paid  by  him,  based  upon  the  number  of 
solvent  co-sureties,  excluding  the  insolvent 
ones.  Brandt  on  Sur.  &  Guar.  §  288;  Story's 
Eq.  PI.  §  496;  Preston  v.  Preston,  4  Grat. 
88,  47  Am.  Dec.  717;  Dent  v.  Wait's  Adm'r, 
9  W.  Va.  41.  Whether  the  right  in  this  case 
is  legal  or  equitable  is  immaterial.  As  an 
equitable  demand  for  money,  an  assignment 
of  it  is  enforceable  in  a  court  of  equity. 
However,  authority  for  the  proposition  Is 
not  wanting.  27  Am.  &  Eng.  Enc.  Law, 
271;  Pierce  v.  Garrett,  65  111.  App.  682; 
York  V.  Landis,  65  N.  0.  635;  Bank  v.  Ger- 
man, 3  Pa.  300;  Hare  v.  Headley,  54  N.  J. 
Eq.  645,  35  Atl.  445. 

It  is  not  upon  nonassignability  of  the 
right,  however,  that  the  defense  is  based. 
One  contention  is  that  payment  of  the  Judg- 
ment out  of  the  proceeds  of  the  sale  of 
James  M.  Woodford's  real  estate  is  not  prov- 
ed. The  decrees  hereinbefore  referred  to 
are  exhibited  with  the  bill,  and  relied  upon 
as  proof  of  payment.  They  show  that  the 
property  was  sold  for  $7,510.  The  debt  in 
question  was  made  by  the  last  decree,  sixth 
in  order  of  payment,  and  these  six  liens 
amounted,  in  the  aggregate,  to  only  $2,834.- 
66.  There  were  Judgments  amounting  to 
$4,186.72  which  had  preference  of  payment 
out  of  the  fund  arising  from  the  sale  of  the 
personal  property,  but  that  fund  amounted 
to  $4,200.52,  which  was  probably  sufficient 
to  cover  ail  of  these  Judgments,  with  the 
interest  thereon.  Whether  it  was  or  not, 
the  decree  gave  preference  over  the  bank 
Judgment  to  only  one  of  these  Judgments — 
that  of  A.  Block  &  Co.  for  $325,  which  was 
one  of  the  first  six  liens,  and  included  in  the 
total  of  $2,834.66.  Hence  there  can  be  no 
doubt  as  to  the  sufficiency  of  the  proceeds 
of  the  sale  of  the  real  estate  to  pay  the  Judg- 
ment in  question.  But  It  is  urged  that  the 
decrees  do  not  show  that  it  was  paid.  This 
contention  is  based  upon  certain  recitals  in 
tlie  decrees.  One  is  in  the  decree  of  July  19, 
1889,  and  is  as  follows:  "But  no  part  of 
the  proceeds  of  the  sale  of  said  lands  shall 
be  applied  to  the  satisfaction  of  said  debt 
of  $1,757.79  until  execution  thereon  has  been 
issued  and  returned.'*  This  is  the  same  Judg- 
ment reduced  by  an  erroneous  application 
thereto  of  part  of  the  proceeds  of  the  per- 


sonal property  which  was  corrected  on  the 
appeal  as  above  stated.     Other  recitals  re- 
lied upon  are  in  the  decree  of  October  30, 
1889.     They  are  as  follows:     "But  nothing 
herein  contained  shall  be  construed  to  re- 
lease the  said  proceeds  arising  from  the  sale 
of  said  lands  of  James  M.  Woodford  from 
the   lien   existing  thereon   in   favor  of  the 
Farmers'  Bank  of  Philippi  for  his  equitable 
share  of  its  demand  against  him  and  others 
for  said  sum  of  $1,757.79,  when  the  same 
shall  be  ascertained  after  allowing  him  cred- 
it  of   $542.02,    with    interest   thereon    from 
the  26th  day  of  March,  1886,  paid  by  him 
upon  the  original  Judgment  of  $1,781.80,  men- 
tioned in  said  decree  of  sale.    •    •    •    It  is 
further  ordered  that,  whatever  sum  may  be 
paid  on  said  debt  shall  be  applied  as  a  cred- 
it on  the  said  debt  eighth  in  order  of  prior- 
ity  aforesaid,   as  of  the  date  of   payment 
thereof,  nothing  herein  contained  shall  be  so 
construed  as  to  prevent  said  special  receiver 
from  issuing  other  executions  for  the  said 
debt  or  any  balance  thereof,  and  the  amount 
so  paid  by  said  J.  F.  Woodford  shall  be  a 
credit  on  said  execution,  but  shall  be  no  re- 
lease to  him  of  the  balance  thereof."     An- 
other is  in  the  last  decree,  carrying  out  the 
final  decree  of  this  court,  and  reads  as  fol- 
lows:    "In  case  execution  shall  issue  upon 
the  said  debt  of  $2,359.89  against  said  Heath- 
erly,  subject  to  the  credit  of  $594.13  as  of 
November  4,  1889,  paid  by  J.  F.  Woodford, 
or  in  case  executi#n  shall  issue  against  the 
other  defendants  therein  for  the  sum  of  $1,- 
781.80,  and  $3.75  costs,  with  interest  from 
February  1,  1886,  subject  to  the  credit  afore- 
said,  and  the  said  debt  shall   be  paid  by 
any  of  the  said  defendants  therein  except 
by  the  principal,  J.  W.  Talbot,  then  in  that 
event  it  is  further  adjudged,  ordered,  and 
decreed  that  the  proceeds  of  J.  M.  Wood- 
ford's lands,  in  or  which  may  come  into,  the 
hands  of  said  commissioners,  applicable  to 
the  payment  of  said  debt  of  $1,961.95,  de- 
creed to  the  Bank  of  Philippi,  shall  be  liable 
to  such  co-surety  for  his  equitable  propor- 
tion of  said  debt  for  which  he  is  liable,  but 
all   questions  touching  the  amount  thereof 
are  reserved  for  such  order  of  the  court  as 
may  be  necessary  and  proper  to  protect  the 
rights  of  all  the  sureties  in  said  Judgment" 
From  what  has  been  said,  it  must  be  ap- 
parent that  the  recitals  in  the  first  two  de- 
crees are  now  without  effect,  for  they  were 
reversed  and  held  for  naught  in  so  far  as 
they  fixed  the  order  of  distribution  of  the 
money.    The  recital  in  the  last  decree  does 
not  stay  the  distribution  of  the  fund,  but 
only  reserves  to  the  court  the  power  to  en- 
force contribution  among  the  sureties.    This 
contention,    however,    is    set    at    rest    and 
shown  to   have  no   foundation  by   another 
part  of  the  last  decree,  which  orders  pay- 
ment of  the  proceeds  upon  the  debts  in  the 
order  fixed  by  that  decree.    It  reads  as  fol- 
lows:   "It  is  further  adjudged,  ordered,  and 
decreed  that  the  said  commissioners,  J.  Hop 
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Woods  and  Cbas.  F/Teter,  shall  withdraw 
the  fund  deposited  in  bank  by  a  former  or- 
ier  herein,  and,  with  it  and  the  proceeds  of 
the  uncollected  notes  for  the  purchase  money 
of  the  land?  of  the  said  James  M.  Woodford, 
pay  the  debts,  so  far  as  said  funds  will 
avail,  in  the  order  herein  mentioned,  after 
payment  of  costs  and  expenses  as  herein 
provided."  The  stay  in  the  decree  of  July 
19,  1889,  if  not  released  by  the  action  of  this 
court  on  the  appeal,  is  undoubtedly  released 
by  the  decree  of  June  4,  1891.  It  shows  con- 
clusively that  the  money  in  the  hands  of 
the  special  commissioners  was  appropriat- 
ed to,  and  directed  to  be  paid  on,  this  debt; 
and  it  would  be  a  most  violent  presumption 
to  say  that  these  commissioners,  special  offi- 
cers of  the  court,  had  not  paid  over  the 
money. 

Laches  and  the  statute  of  limitations  are 
relied  upon  as  other  defenses.  The  answer 
to  this  is  that  the  assignment  made  by  Wood- 
ford to  the  plaintiffs  carries  the  benefit  of 
the  Judgment  lien  upon  the  property  of  John 
F.  Woodford  held  by  the  Farmers*  Bank  of 
Philippi.  On  satisfaction  of  the  judgment, 
James  M.  Woodford  became  entitled  to  all 
the  rights  to  and  securities  for  that  debt  held 
by  said  bank.  By  his  assignment  to  the 
plaintiffs  he  invested  them  with  the  same 
rights,  including  the  benefit  of  the  Hen  of 
the  Judgment  upon  the  lands  of  John  F. 
Woodford.  That  lien  was  not  allowed  to 
lapse.  As  already  shown,  executions  were 
issued  upon  it  within  two  years;  and,  be- 
fore the  expiration  of  ten  years  from  the 
date  of  the  first  of  the  executions,  another 
one  was-  Issued  on  the  8th  day  of  July,  1891, 
by  reason  of  which  the  lien  would  continue 
for  another  period  of  ten  years.  Before  the 
expiration  of  that  time,  this  suit  was 
brought  to  enforce  the  lien.  Hence  neither 
the  statute  of  limitations  nor  the  principle 
of  laches  applies.  Code  1899,  c.  139,  §  10. 
The  lien  of  a  Judgment  ceases  to  exist  when 
the  right  to  sue  out  execution  or  to  bring 
a  scire  facias  or  action  thereon  is  barred  by 
the  statute  of  Umitatlons,  and  not  before. 
Shipley  V.  Pew,  23  W.  Va.  487.  "Where  exe- 
cution issues  within  two  years  as  aforesaid, 
other  executions  may  be  issued  on  such  Judg- 
ment without  notice,  within  ten  years  from 
the  return  day  of  the  last  execution  issued 
thereon,  on  which  there  is  no  return  by  an 
officer,  or  which  has  been  returned  unsatis- 
fied." Code  1899,  a  139,  §  10.  Since  the  lien 
exists  as  long  as  execution  may  issue  on 
the  Judgment  or  scire  facias,  or  action  there- 
on may  be  had,  neither  the  statute  nor  laches 
can  bar  it,  for  the  lien  gives  a  clear  right  to 
satisfaction  of  the  Judgment,  and  equity  will 
enforce  it  Its  existence  precludes  the  possi-* 
bllity  of  any  waiver,  abandonment,  lack 
of  diligence,  or  any  other  element  of  laches. 

That  the  right  of  subrogation  may  be  lost 
by  lack  of  diligence  in  its  assertion  against 
third  parties  is  not  overlooked,  but  here  the 
rights  of  no  such  persons  have  intervened. 
Snch  lack  of  diligence  is  termed  laches  in 


Qring's  Appeal,  89  Pa.  336,  but  it  is  more 
like  an  estoppel  in  pais  than  laches.  Laches 
presupposes  a  right  of  action  founded  upon 
contract  or  cause  of  equitable  relief  between 
parties  to  a  contract  or  a  transaction  out  of 
which  an  equity  arises.  It  is  a  failure  to 
prosecute  in  time  that  cause  of  action,  or  un- 
til after  such  changes  in  condition  as  render 
the  enforcement  of  the  right  inequitable.  18 
Am.  A  Eng,  Ency.  97.  Estoppel  In  pais  ex- 
tends beyond  the  parties  to  the  cause,  and 
operates  in  favor  of  third  parties.  Herman, 
Est  &  Res  Jud.  S  7,  els.  3,  4;  Bates  v.  Swiger, 
40  W.  Va.  420,  21  S.  B.  874.  However  the 
principle  may  be  classed,  there  are  no  facts 
calling  for  its  application. 

Whether,  in  the  absence  of  a  lien,  the  en- 
forcement of  which  gives  equity  Jurisdiction 
as  long  as  it  exists,  the  right  to  contribu- 
tion in  equity,  where  the  plaintiff  seeks  more 
than  an  aliquot  part  of  the  debt,  determi^i- 
ed  by  a  division  by  the  whole  number  of 
the  sureties,  because  of  the  insolvency  of 
some  of  them,  is  barred  by  the  five-years 
statute  of  limitations,  does  not  arise  here. 
Part  of  such  claim  would  be  a  legal  demand, 
as  to  which  there  is  concurrent  jurisdiction 
in  equity.  As  a  whole,  it  would  be  a  de- 
mand cognizable  only  in  equity,  unless  the 
statute  has  wrought  a  change  in  that  re- 
spect. Section  3  of  chapter  101  of  the  Code 
of  1899  gives  to  a  surety  having  right  of 
action  for  the  amount  paid  by  him  a  sum- 
mary remedy.  It  says  he  may,  "by  motion 
in  the  circuit  court  of  the  county,  obtain 
Judgment  or  decree  against  any  person 
against  whom  such  right  of  action  exists 
I  for  the  amount  so  paid,  with  interest  from 
the  time  of  payment,  and  five  per  centum 
damages  on  said  amount"  Section  5  of  said 
ch^apter  says  that,  if  the  principal  debtor  be 
insolvent,  the  surety  against  whom  a  Judg- 
ment or  decree  has  been  rendered  may  ob- 
tain a  Judgment  or  decree,  by  motion  in  the 
circuit  court,  against  any  co-surety  or  his 
personal  representative  for  his  share,  in  law 
or  equity,  of  the  amount  for  which  the  first- 
mentioned  Judgment  or  decree  may  have 
been  rendered,  and,  if  the  same  has  been 
paid,  for  such  share  of  the  amount  so  paid, 
with  interest  thereon  from  the  time  of  such 
payment  The  object  of  these  two  sections 
seems  to  be  not  to  do  away  with  any  distinc- 
tion there  may  be  between  law  and  equity 
Jurisdiction,  but  only  to  provide  more  sim- 
ple and  speedy  remedies  for  the  surety  in 
both  forums.  Under  the  third  section,  he 
may  have  either  a  Judgment  or  a  decree  by 
motion.  Under  the  fifth  section,  he  may 
have,  by  motion,  either  a  Judgment  or  decree, 
if  a  Judgment  or  decree  has  been  rendered 
against  him  on  the  contract  for  which  he 
was  surety.  Consti'uction  of  these  provisions 
is  not  proper  here,  however.  Nothing  in  the 
case  calls  for  it 

The  answer  relies  upon  payment  by  Heath- 
erly  of  his  portion  of  the  Judgment,  and  an 
attempt  is  made  to  sustain  this  affirmative 
allegation  by  the  evidence  of  a  witness  who 
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says  that  the  release  deed  book  In  the  clerk's 
office  of  the  county  court  shows  that  Heath- 
erly's  share  has  been  paid.  Neither  the  re- 
lease Itself,  nor  a  copy  thereof,  Is  produced, 
and  the  witness  does  not  undertake  to  say 
by  whom  the  payment  was  made.  His  tes- 
timony Is  only  secondary  evidence,  and  there- 
fore could  not  be  considered,  had  proper 
objection  to  It  been  made;  and,  If  It  were 
competent,  It  falls  to  show  that  Heatherly 
paid  any  portion  of  the  judgment  It  only 
shows  a  release  of  the  judgment,  without 
Indicating  who  paid  It  Payment  out  of 
the  proceeds  of  Woodford's  real  estate  would 
justify  the  execution  of  the  release,  and  may 
account  for  Its  existence.  This  evidence  Is 
wholly  Insufficient  to  sustain  the  allega- 
tion of  payment  by  Heatherly. 

Another  defense  Is  that  tiiere  is  In  the 
hands  of  O.  F.  Teter,  special  receiver  In  the 
chancery  cause  of  P.  O.  Robinson  v.  J.  W. 
Robinson,  one  of  the  sureties  for  the  bank 
debt,  a  sum  of  money  amounting  to  $1,000 
or  $1,500,  belonging  to  the  estate  of  said 
Robinson,  and  derived  from  rents  of  his  real 
estate  under  a  decree  In  said  chancery  cause 
of  Robinson  v.  Robinson.  The  object  of  that 
suit  seems  to  have  been  to  enforce  the  Hen 
of  a  judgment  against  Robinson's  land,  and 
the  real  estate  was  evidently  placed  in  the 
hands  of  a  special  receiver  and  rented  for 
a  time  before  it  was  sold.  The  claim  Is  that 
these  rents  were  never  applied  to  the  pay- 
ment of  any  judgments,  and  still  remain  In 
the  hands  of  a  special  receiver.  The  only 
evidence  of  this  Is  the  testimony  of  John 
F.  Woodford  and  L.  D.  Robinson,  a  son  of 
the  said  J.  W.  Robinson,  who  died  before 
the  Institution  of  this  suit  The  record  of 
the  chancery  suit  of  Robinson  ▼.  Robinson, 
which  would  show  what  became  of  these 
funds  and  the  proceeds  of  his  lands.  Is  Hot 
produced.  It  is  said  to  have  been  lost  But 
the  order  book  would  undoubtedly  show 
something  concerning  the  disposition  of  his 
estate.  None  of  the  decrees  In  that  case 
are  produced  In  the  effort  to  substantiate 
this  contention,  and  this  testimony  is  open 
to  the  objection  Interposed  to  the  evidence 
offered  concerning  the  alleged  Heatherly 
payment  It  proves  nothing.  John  F.  Wood- 
ford testifies  that  it  Is  his  understanding 
that  Roblnson'8  real  estate  sold  for  more 
than  enough  to  satisfy  all  the  Hens  upon  It, 
and  that  but  for  the  failure  of  the  Farm- 
ers' Bank  to  present  In  that  suit  Its  judg- 
ment against  Robinson,  that  surety  would 
have  paid  out  of  liie  proceeds  of  his  real  es- 
tate his  portion  of  the  debt  This,  again, 
is  only  secondary  evidence,  oflFered  without 
any  foundation  for  It  having  been  laid,  and 
it  falls  far  short  of  proving  the  affirmative 
matter  of  defense  alleged.  The  witness  does 
not  state  what  the  judgments  against  Robin- 
sou  amounted  to,  the  amount  realized  from 
the  sale  of  his  real  estate,  the  costs  of  the 
suit,  or  any  of  the  facta  upon  which  the  Is- 
sue made  depends.  He  does  not  even  say  of 
his  own  knowledge  that  there  was  a  sur- 


plus, but  only  that  It  Is  his  understanding. 
Whether,  If  proved,  the  matter  relied  upon 
would  be  a  good  defense,  It  Is  unnecessary 
to  Inquire. 

The  defendant  also  relied  upon  the  alleged 
levy  of  the  execution  of  July  8,  1891,  upon 
money  In  the  Tygarf  s  Valley  Bank,  to  which 
reference  has  been  made.  The  officer  wha 
made  the  memorandum  on  the  execution  tes- 
tifies that  there  was  In  fact  no  levy  made.. 
He  saw  no  money,  had  none  In  his  hands^ 
nor  any  dominion  over  It,  but  made  the 
memorandum  upon  the  assurance  of  the 
cashier  that  the  money  would  be  forthcom- 
ing at  any  time  he  might  want  It.  More- 
over, he  amended  this  return.  If  such  It  may 
be  considered,  before  delivering  up  the  ex- 
ecution. The  memorandum  was  made  on 
September  5,  1891.  On  September  26,  1891, 
the  attorney  for  the  plaintiff  Indorsed  upon 
the  execution  an  order  directing  It  to  be  re- 
turned unexecuted.  On  the  execution,  the 
officer  wrote,  "Returned  unexecuted  by  or- 
der of  Att'y  for  plaintiff."  Reading  all 
these  Indorsements  together,  It  Is  manifest 
that  the  return  was  made  on  or  after  Sep- 
tember 26,  1891,  and  it  negatives  effectually 
the  Inference  of  any  satisfaction  of  It  or 
liability  for  the  amount  of  It  by  the  officer, 
arising  from  the  memorandum  made  on  Sep- 
tember 5,  1891. 

It  follows  from  these  conclusions  that  the 
circuit  court  erred  In  dismissing  plaintiffs' 
bill.  They  are  clearly  entitled  to  enforce  the 
Hen  of  the  judgment  against  the  real  estate 
of  John  F.  Woodford  fgr  one-half  of  the 
judgment  of  February  1,  1886,  with  Interest 
thereon  from  said  date,  and  $3.75  costs,  lees 
the  sum  of  $594.13  paid  by  said  John  F. 
Woodford  November  4,  1889. 

By  the  decree  satisfied  out  of  the  proceeds 
of  the  lands,  the  principal  sum  In  the  judg- 
ment, and  the  Interest  thereon  to  Septem- 
ber 26,  1887,  were  aggregated^  the  amount 
ascertained  to  be  $1,961.95,  and  Interest  al- 
lowed on  the  aggregate  from  said  date;  and 
the  proceeds  of  the  land  sold  were  held  lia- 
ble to  contribution  In  favor  of  any  of  Wood- 
ford's co-sureties  who  might  satisfy  the  de- 
cree, on  the  basis  of  said  aggregate  sum» 
subject  to  the  credit  aforesaid.  Under  sec- 
tion 18,  c.  131,  of  the  Code,  a  decree  for  the 
principal,  with  Interest  added  to  the  date 
of  the  decree,  June  4,  1891,  could  have  been 
made,  allowing  Interest  on  the  aggregate 
from  that  date.  Hence  the  law  authorized 
a  decree  for  Interest  upon  Interest  after  de- 
cree. In  that  way  and  to  that  extent  In  fa- 
vor of  the  creditor  against  all  the  sureties; 
and,  upon  his  satisfying  the  decree  with 
such  interest,  the  same  right  passed  to  J. 
M.  Woodford  against  his  co-sureties,  togeth- 
er with  the  right  to  Interest  on  the  whole 
amount  paid  by  him  for  his  co-sureties  from 
the  date  of  payment  Though  It  in  the  lien 
of  the  original  judgment  his  assignees  are 
now  enforcing,  a  decree  based  upon  the  same 
lien  has  rightfully  augmented  the  prlnciiw* 
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Bom  by  the  addition  thereto  of  accamulated  | 
Interest  as  aforesaid.  This '  sum  was  fur- 
ther Increased  by  the  interest  thereon  until 
the  date  of  payment,  subject  to  deduction 
of  the  amount  paid  by  John  F.  Woodford, 
as  of  the  date  of  that  payment,  and  one-half 
of  the  Judgment,  with  interest  thereon  aa 
aforesaid  until  paid,  and  costs,  and  interest 
on  the  aggregate  from  the  date  of  payment, 
subject,  however,  as  to  said  one-half,  to  a 
deduction,  as  of  November  4,  1889,  of  the 
sum  of  $594.18,  paid  by  John  F.  Woodford, 
is  tlie  measure  of  liability  of  said  John  F. 
Woodford  by  way  of  contribution.  "The 
amount  of  the  payment  made,  with  legal 
interest,  is  the  measure  of  recovery."  Fai- 
res  V.  Cockerell,  88  Tex.  428,  81  S.  W.  190, 
639,  28  L.  K.  A.  528;  27  Am.  &  Eng.  Ency. 
Law,  207.  Out  of  that  siun,  if  sufficient,  the 
plaintiffs  are  entitled  to  have  satisfaction  of 
their  Judgments,  and,  if  insufficient  to  pay 
them  in  full,  it  is  to  be  applied  on  them  pro 
rata.  But  the  amount  for  which  decrees  are 
to  be  entered  can  be  more  conveniently  as- 
certained, under  these  principles,  in  the  cir- 
cuit court,  than  here. 

For  the  reasons  above  stated,  the  decree 
complained  of  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  enter  a 
decree  for  the  plaintiffs  in  accordance  with 
the  principles  and  directions  herein  stated, 
and  for  such  further  proceedings  as  the 
rules  and  principles  governing  courts  of  eq- 
uity may  require. 

(56  W.  Va.  356) 
ARMENTROUT  v.  S.  H.  SMITH  &  BRO. 

et  al.* 

(Supreme  Ck>urt  of  Appeals  of  West  Virginia. 

Dec.  6,  1904.) 

EES  JUDICATA— ACTION  ON  JOINT  NOTE— JUDG- 
MENT—liEBOEB. 

1.  A.  instituted  his  action  against  S.  &  Bro. 
only  upon  two  joint  promissory  notes  made  by 
S.  &  Bro.  and  H.  Judgment  was  recovered  by 
him  in  the  action  against  S.  &  Bro.  for  the  full 
amount  due  upon  the  notes,  which  judgment  re-  ' 
mained  in  full  force  and  effect.  At  a  subse- 
quent term,  A.  caused  the  action  to  be  reinstat- 
ed upon  the  docket,  remanded  to  rules,  summons 
to  be  issued  thereout  and  served  on  H.,  who  ap- 
peared at  the  next  term  and  pleaded  the  judg- 
ment against  S.  &  Bro.  as  a  bar  to  the  suit 
against  him.  The  court  sustained  the  plea  and 
dismissed  the  suit,  at  the  costs  of  the  plaintiff. 

Held,  no  error. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Grant  County;  R. 
W.  Dailey,  Judge. 

Action  by  Aaron  Armentrout  against  S. 
H.  Smith  &  Bro.  and  another.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

Reynolds  &  Foreman,  for  plaintiff  in  error. 
A.  J.  Welton  and  H;  B.  Gilkeson,  for  defend- 
ants In  error. 

MILLER,  J.  S.  H.  Smith  &  Bro.  and 
John  G.  Harman  executed  to  Aaron  Armen- 

'Rehearing  denied  January  8,  1906. 


trout  their  two  joint  promissory  notes — one 
for  $290  and  the  other  for  $200.  On  the 
27th  day  of  January,  1S97,  Armentrout  sued 
out  of  the  clerk's  office  of  the  circuit  court 
of  Grant  county  a  summons,  commencing 
his  action  against  S.  H.  Smith  and  R.  C. 
Smith,  as  partners,  composing  said  firm,  re- 
quiring them  to  answer  liim  of  a  plea  of  tres- 
pass on  the  case  in  assumpsit  At  the  Feb- 
ruary rules,  next  thereafter,  he  filed  his  dec- 
laration in  the  action,  in  which  he  counted 
on  said  notes  against  Sn^th  &  Bro.,  and  also 
against  Harman,  but  Harman  was  not  in- 
cluded in  or  served  with  the  summons,  nor 
was  he  otherwise  brought  before  the  court. 
In  this  condition  of  the  case,  judgment  was 
taken  by  default  against  Smith  &  Bro.,  only, 
for  $33S.20,  the  amount  due  to  the  plaintiff 
upon  the  notes  sued  on.  Afterwards  a  mo- 
tion of  the  plaintiff  to  have  the  judgment  set 
aside  was  overruled  by  the  court,  but  "with- 
out prejudice  to  the  right  of  said  Armen- 
trout to  bring  suit  on  said  notes  against  the 
said  S.  H.  and  R.  C.  Smith  and  John  G.  Har- 
man." Later  a  new  action  was  instituted 
against  the  Smiths  and  Harman  upon  the 
notes,  totally  disregarding  the  former  ac- 
tion and  Judgment  therein.  Harman  plead- 
ed the  former  judgment  in  bar  of  the  second 
action  against  him.  His  plea  was  sustain- 
ed, the  action  dismissed  at  the  costs  of  the 
plaintiff,  and  the  Judgment  of  dismissal  af- 
firmed by  this  court  Armentrout  v.  Smith 
et  al.,  52  W.  Va.  06,  43  S.  E.  98. 

After  the  affirmance  of  the  last-mentioned 
Judgment,  the  circuit  court,  on  motion  of  the 
plaintiff,  reinstated  the  original  action  on 
the  docket,  awarded  summons  thereout 
against  Harman,  and  remanded  the  case  to 
the  rules  to  be  matured  thereat.  Summons 
was  issued  and  served  on  Harman,  who  at 
the  March  term,  1904,  appeared  and  moved 
the  court  to  dismiss  the  action,  but  admit- 
ted that  if  plaintiff  was  entitled  to  judg- 
ment against  him  therein,  such  Judgment 
should  be  for  $366.28,  with  interest  thereon 
from  that  date.  The  court  sustained  his 
motion,  dismissed  the  action,  and  rendered 
judgment  against  the  plaintiff  for  costs.  That 
Judgment  is  now  before  us  for  review  on 
writ  of  error.  Harman  was  not  a  party  to 
the  original  action  at  its  commencement,  or 
when  judgment  was  rendered  therein  as 
aforesaid  against  Smith  &  Bro.,  his  co-mak- 
ers of  the  notes.  The  process  to  commence 
a  suit  shall  be  a  writ,  commanding  the  of- 
ficer to  whom  it  is  directed,  to  summon  the 
defendant  to  answer  the  bill  or  action.  Code 
1899,  c.  124,  §  5;  Geiser  Mfg.  Co.  v.  Chew- 
ning,  52  W.  Va.  523,  44  S.  E.  193.  The.  last- 
mentioned  judgment  became  and  is  now  final 
and  binding  upon  the  plaintiff,  Armentrout 
and  defendants  S.  H.  and  R.  C.  Smith.  That 
suit  was  ende4  by  the  judgment  therein.  "It 
is  res  Judicata.  The  original  cause  of  ac- 
tion is  gone."  1  Herman,  Est.  &  Res.  Jud. 
S  124.  No  other  or  further  Judgment  could 
or  can  be  rendered  against  Smith   &  Bro. 
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npon  the  notes.  The  reinstatement  of  the 
first  action  on  the  docket  and  Issuance  of 
summons  thereout  against  Harman,  if  it 
had  any  legal  effect,  was  a  new  action 
against  him  alone  for  the  recovery  of  the 
money  due  npon  the  notes,  which  before  that 
time  had  been  adjudicated  between  Armen- 
trout,  payee,  and  Smith  &  Bro.,  co-promis- 
ors therein  with  Harman.  Such  action  can- 
not be  maintained.  1  Herman,  Res.  Jud.  S 
564,  says:  "So,  in  an  action  brought  against 
two  or  more  of  the  makers  of  a  Joint  and 
several  note  or  bond,  without  including  all, 
it  discharges  the  remainder  of  them;  the 
obligation  being  lost  in  the  Judgment  that 
binds  only  those  parties  against  whom  It  is 
rendered.  *  A  Judgment  on  a  bond  or  contract 
extinguishes  that  bond  or  contract,  because 
there  cannot  be  liabilities  on  both  Instru- 
ments, and,  as  a  Judgment  and  a  bond  both 
import  an  absolute  liability,  the  legal  obli- 
gation of  the  inferior  obligation  must  be  con- 
sidered as  at  once  blotted  out  So  a  Judg- 
ment against  a  Joint  debtor  on  a  Joint  cause 
of  action  merges  the  liability  of  all.'*  2 
Black  on  Judg.  §  770,  cites  the  Supreme 
Court  of  Wisconsin  as  follows:  "It  Is  per- 
fectly well  settled  that  if  the  holder  of  a 
Joint  debt  or  obligation  sues  one  of  the  Joint 
debtors,  and  obtains  Judgment  thereon 
against  him,  and  then  sues  another  of  the 
Joint  debtors  for  the  same  debt  or  obligation, 
the  latter  may  plead  such  Judgment  against 
his  co-debtor  and  bar  the  action.  This  Is 
so,  because  the  Joint  debt  Is  merged  in  the 
judgment  against  the  debtor  first  sued,  and, 
being  indivisible,  it  cannot  be  merged  or 
canceled  as  to  one,  and  be  existing  and  op- 
erative as  to  another.  Joint  debtor."  With 
reference  to  the  number  of  the  defendants, 
and  who  must  be  Joined,  2  Tuck.  Com.  212, 
says:  "There  is,  however,  this  objection,  in 
the  case  of  a  Joint  contract  to  the  nonjoinder 
of  one  or  more  of  the  several  parties  liable: 
that,  if  Judgment  be  obtained  against  one 
In  a  separate  action  against  him  on  such  con- 
tract, the  plaintiff  cannot  afterwards  pro- 
ceed against  the  parties  omitted,  and  conse- 
quently loses  their  security."  Freeman  on 
Judg.  §  231;  Am.  &  Eng.  Ency.  Law,  342, 
844.  Code  1899.  c.  125,  S  52,  provides  that 
"where,  in  an  action  or  suit  against  two  or 
more  defendants,  the  process  is  served  upon 
part  of  them,  the  plaintiff  may  proceed  to 
Judgment  as  to  any  so  served,  and  either  dis- 
continue it  as  to  the  others,  or  from  time  to 
time,  as  the  process  is  served  as  to  such  oth- 
ers, proceed  to  Judgment  as  to  them  until 
Judgments  be  obtained  against  them  all." 
This  statute  applies  only  to  Joint  defendants 
against  whom  process  has  been  Issued,  but 
not  served  as  to  one  or  more  of  them.  It 
permits  the  plaintiff  to  obtain  Judgment  in 
the  pending  action  against  those  served,  and 
to  have  execution  and  Judgment  Hen  as  to 
them,  although  the  others  also  sued  and 
Jointly  liable  may  not  be  before  the  court 
In  Snyder  ▼.  Snyder,  9  W.  Va.  416,  It  is 


held  that  "a  further  exception  to  the  rule 
that  in  a  Joint  action  there  must  be  a  Joint 
Judgment  Is  found  in  the  fifty-second  section 
of  chapter  125  of  the  Code."  The  opinion, 
on  page  420,  states  that  "under  this  statute 
there  may  be  had  as  many  several  Judg- 
ments on  a  Joint  obligation  as  there  are  par- 
ties to  the  obligation,  dependent  wholly  up- 
on the  service  of  process."  In  the  former 
opinion  in  this  case  (52  W.  Va.  96,  98,  43  S. 
B.  98)  the  court  says:  "The  statute,  being 
in  derogation  of  the  common  law,  must  be 
construed  strictly,  and  its  meaning  cannot 
be  so  extended  as  to  authorize  separate  ac- 
tions on  a  Joint  contract  against  each  of  the 
obligors.  To  hold  this  would  be  to  entirely 
destroy  the  distinction  between  Joint  and 
several  contracts,  and  to  make  all  contracts 
several.  The  motion  to  set  aside  the  Judg- 
ment in  the  first  action,  which  was  overrul- 
ed, has  nothing  to  do  with  the  question  in 
controversy,  as,  under  the  statute,  that  Judg- 
ment, though  not  set  aside,  would  not  be  a 
bar  in  the  same  suit  to  new  process,  and  a 
separate  Judgment  against  a  defendant  not 
served,  for  the  statute  expressly  authorizes 
this  course.  Be(!ause,  however,  the  statute 
authorizes  a  new  summons  and  a  separate 
Judgment  in  the  same  suit,  it  cannot  be  held 
to  authorize  a  new  suit  oli  the  same  cause 
of  action,  without  regard  to  the  first"  The 
court  then  holds  that  "section  52,  c.  125, 
Code  1899,  so  far  changes  the  common  law 
as  to  permit  a  plaintiff  to  take  several  Judg- 
ments against  several  Joint  obligors,  as  they 
are  served  with  process  in  the  same  suit 
It  does  not  authorize  more  than  one  suit 
against  all  or  any  of  the  obligors,  whether 
served  with  process  in  the  first  suit  or  not 
As  to  the  bringing  of  more  than  one  suit  on 
the  same  Joint  cause  of  action,  the  common- 
law  rule  remains  unchanged."  Armentrout 
V.  Smith  et  al.,  52  W.  Va.  96,  43  S.  B.  9a 
No  action  having  been  commenced  or  pros- 
ecuted by  the  plaintiff  against  Harman  on 
the  notes,  or  either  of  them,  in  controversy, 
until  after  the  said  Judgment  was  rendered 
thereon  against  Smith  &  Bro.,  which  has  not 
been  reversed  or  in  any  way  Impaired,  the 
alleged  cause  of  action  as  to  Harman  was 
and  is  merged  in  and  extinguished  by  that 
Judgment 

For  the  reasons  stated,  the  Judgment  com- 
plained of  is  affirmed. 


(66  W.  Va.  494) 
UHL  ▼.  OHIO  RIVER  R.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dea  13,  1904.) 

WATER    COURSES— OVERFLOW— BAILB0AD9— DE- 
FECTIVE CULVERTS— VERDICT— FAIL- 
URE TO   OBJECT. 

1.  Overflow  waters  of  a  natural  stream  Ir 
times  of  ordinary  flood  or  freshet  flowing  over 
or  standing  upon  the  adjacent  lowlands  do  not 
cease  to  be  part  of  the  stream,  unless  and  un- 
til separated  therefrom  so  as  to  prevent  their 
return  to  its  channeL 
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2.  Failare  of  a  railroad  company  to  make  cal- 
verts  in  an  embankment  constructed  by  it  for 
its  roadbed,  on  lands  subject  to  such  overflow, 
of  sufficient  size  to  permit  the  water  behind  the 
embankment  to  rise  and  fall  as  fast  as  the 
stream  does,  is  negligent  and  unskillful  con- 
struction, making  the  company  liable  in  dam- 
ages for  resulting  injury. 

3.  When  no  objection,  by  motion  to  set  aside 
or  otherwise,  has  been  made,  in  the  trial  court, 
to  a  verdict  rendered,  subject  to  the  action  of 
the  court  upon  a  demurrer  to  the  evidence,  it 
cannot  be  disturbed  in  the  appellate  court  on 
the  ground  of  ezcessiveness  or  paucity  of  dam- 
ages. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Wood  County;  L. 
N.  Tavenner,  Judge. 

Action  by  Winnie  Ubl  against  tbe  Ohio 
River  Railroad  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

J.  W.  Vandervort  and  Van  Winkle  &  Am- 
bier,  for  plaintiff  in  error.  Y.  B.  Archer  and 
Wm.  Beard,  for  defendant  In  error. 

POPFENBARGER.  P.  This  case  calls 
upon  the  court  to  say  whether  injury  to  real 
estate  resulting  from  interference  with  the 
overflowing  waters  of  a  navigable  river,  at 
a  point  outside  of  its  banks,  by  means  of  an 
embankment,  gives  a  right  of  action  for 
damages.  There  is  practically  no  contro- 
versy as  to  the  facts,  and  In  all  material  re- 
spects the  question  is  one  of  law.  The  de- 
fense is  predicated  mainly  upon  three  propo- 
sitions: First,  that  such  waters  are  deemed 
to  be  surface  waters;  second,  that,  even  If, 
by  the  common  law,  such  v^aters,  in  Eng- 
land, constitute  part  of  the  river,  the  rivers 
of  this  country,  by  reason  of  their  size  and 
character  as  great  navigable  bodies,  would, 
on  the  general  principles  of  that  law,  be  ex- 
cepted from  the  rule,  and  classed  with  the 
waters  of  the  sea;  third,  that  the  overflow 
was  the  result  of  an  extraordinary  rise  In 
the  river,  the  consequences  of  which  the  de- 
fendant was  not  bound  to  anticipate  or  pro- 
vide for  in  the  construction  of  Its  embank- 
ment 

Winnie  Uhl  was  the  owner  of  a  lot  sit- 
uated In  the  town  of  Williamstown,  on  the 
Ohio  river,  with  a  frontage  of  37  feet  on 
a  street  running  practically  parallel  with 
the  river,  and  lying  between  the  lot  and  the 
river.  From  the  street  the  lot  falls  away 
into  a  depression,  In  the  lowest  part  of  which 
there  is  a  small  channel.  In  which,  during 
part  or  all  of  the  time,  there  Is  a  stream  of 
water,  fed  by  springs,  which  carries.  In  addi- 
tion to  the  water  from  the  springs,  the  sur- 
face water  from  the  basin.  Passing  on  be- 
low the  limits  of  plalntiflP's  property  this  de- 
pression reaches  the  river  at  some  point  not 
far  distant  The  defendant  located  Its  rail- 
road on  the  street  in  front  of  plaintiff's 
property,  and,  passing  on  down  the  river, 
crossed  the  depression  a  £(hort  distance  be- 
low It  In  the  construction  of  Its  road  the 
defendant  threw  up  an  embankment  In  the 
street  in  front  of  plaintiff's  property,  the  top 


of  which  Is  three  feet  above  the  level  of  the 
lot,  and  maintained  It  at  about  the  same 
height  to  a  point  beyond  the  depression.  At 
the  crossing  of  the  drain,  the  elevation  Is  10 
to  15  feet  and  at  that  point  a  small  opening 
is  made  In  the  fill,  called  a  "culvert"  The 
culvert  Is  three  feet  square  on  one  side  and 
eighteen  Inches  by  two  feet  on  the  other. 
It  is  sufficient  to  carry  the  waters  accumu- 
lating in  the  drain  from  the  springs  and 
from  the  surface,  but  Insufficient  to  let  In 
the  waters  from  the  river,  when  rising,  fast 
enough  to  make  the  rise  In  the  basin  keep 
pace  with  that  of  the  waters  of  the  river, 
and  to  allow  the  waters  In  the  basin  to  sub- 
side, when  the  river  is  falling,  as  fast  as 
the  river  goes  down.  In  the  flood  of  1898 
this  resulted  in  the  Injury  complained  of. 
The  river  rose  rapidly,  and  attained  a  very 
high  stage.  When  the  river  reached  the  top 
of  the  railroad  company's  embankment,  the 
water  In  the  basin  had  not  attained  that 
height  by  about  seven  feet,  according  to  the 
testimony  of  witnesses,  and  the  waters  from 
the  river  flowed  over  the  embankment,  and 
fell  upon  the  plaintiff's  premises,  tearing  up 
and  washing  away  the  soil,  undermining  the 
foundation  of  buildings,  flooding  a  cellar, 
loosening  from  Its  anchorage  a  frame  build- 
ing called  a  "cooper  shop,",  containing  tools, 
materials,  and  barrels,  and  causing  the  same 
to  float,  and  finally  to  be  carried  away. 
When  the  river  subsided,  the  outflow  of  the 
waters  In  the  basin  was  so  Impeded  by  the 
embankment  with  its  Insufficient  culvert 
that  water  remained  upon  the  lot  much  long- 
er than  It  would  have  done  but  for  the  In- 
terference of  the  embankment 

In  order  that  the  discussion  of  the  main 
proposition  may  be  unembarrassed  by  any 
consideration  of  the  rules  of  pleading,  the 
action  of  the  court  in  overruling  the  demur- 
rer to  the  declaration  will  be  passed  for  the 
present. 

The  space  taken  up  In  the  briefs  with  the 
discussion  of  the  distinction  between  the 
principles  of  the  common  law  and  the  Ro- 
man civil  law  governing  the  rights  of  par- 
ties in  respect  to  surface  waters  and  of  the ' 
decisions  In  those  states  which  have  adopted 
the  principles  of  the  civil  law  on  that  sub- 
ject serves  the  purpose  of  a  caution  to  the 
court  to  observe  that  distinction  In  attempt- 
ing to  analyze  the  cases  as  reported,  and  dei- 
duce  from  them  rules  and  principles  applica- 
ble to  the  questions  here  presented. 

In  Neal  v.  Railroad  Co.,  47  W.  Va.  316,  34 
S.  B.  014;  Jordan  v.  Ben  wood,  42  W.  Va. 
312,  26  S.  B.  266,  36  L.  R.  A.  519,  57  Am. 
St  Rep.  859,  and  other  cases,  this  court  de- 
clares the  common-law  rule  on  the  subject 
of  surface  waters  to  be  the  law  of  this 
state.  By  that  law  the  owner  of  property 
may  consume  the  surface  water  of  his 
premises,  or  obstruct  or  divert  the  flow  of 
It,  without  Incurring  any  liability  to  his 
neighbor,  whether  above  or  below  him,  al- 
though he  may  be  Injured  by  the  act;   pro- 
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Tided  that  the  interference  does  nat  amount 
to  a  collecting  of  the  surface  water  on  his 
own  land  into  a  body  and  discharging  it  as 
such  upon  his  neighbor's  premises.  See  Gilli- 
son  V.  Charleston,  16  W.  Va.  283,  37  Am. 
Rep.  763;  Knight  v.  Brown,  25  W.  Va.  808; 
Railroad  Co.  v.  Carter,  91  Va.  587,  22  S.  B. 
617;  Gould  on  Waters,  §  271;  Field  v.  In- 
habitants, 36  N.  J.  Eq.  118.  Neither  the 
decided  cases  nor  the  text-books  point  out 
any  material  distinction  between  the  two 
systems  of  law  respecting  the  rights  of  ri- 
parian owners  as  regards  natural  water 
courses.  Hence,  if  the  waters  of  a  river 
which  spread  over  the  adjacent  lowlands  in 
times  of  freshets  and  floods  are  not  surface 
waters  within  the  meaning  of  the  common 
law,  as  to  which  only  that  law  departs  from 
the  principles  of  the  civil  law,  but  remain 
part  of  the  stream,  there  is  no  basis  in  rea- 
son or  law  for  any  conflict  In  the  decisions 
respecting  the  rights  of  riparian  owners  as 
to  property  affected  by  such  water.  As  the 
Roman  civil  law  makes  no  distinction  be- 
tween the  waters  of  natural  streams  and 
surface  waters,  it  is  reasonable  to  assume 
that  the  courts  of  those  states  which  have 
adopted  it  would  be  uninfluenced  in  classi- 
fying waters,  and  determining  what  are  and 
what  are  not  surface  waters,  by  any  Insensi- 
ble bias  or  prejudice,  such  as  might  induce 
courts  of  the  other  states  to  include  in  sur- 
face waters  what  does  not  properly  belong 
to  that  class.  But,  as  the  distinction  is 
usually  comparatively  unimportant  in  those 
courts,  it  may  be  assumed  that  they  have 
not  bestowed  upon  the  subject  as  much  care 
and  labor  as  have  the  courts  that  observe 
the  other  rule.  Making  due  allowance  for 
all  this,  we  are  disposed  to  avail  ourselves 
of  such  light  on  ]the  question  as  those  de- 
cisions may  afford. 

In  Ohio  the  civil  law  is  followed.  Butler 
v.  Peck,  16  Ohio  St.  334,  88  Am.  Dec.  452; 
Tootle  V.  Clifton,  22  Ohio  St  247,  10  Am. 
Rep.  732.  The  Supreme  Court  of  that  state, 
In  Crawford  v.  Rambo,  44  Ohio  St.  279,  7 
N.  B.  429,  declines  to  consider  overflowing 
waters  of  a  river  as  surface  water.  In  the 
opinion,  at  page  282,  44  Ohio  St.,  and  page 
431,  7  N.  B.,  Minshall,  J.,  says:  "It  is  dif- 
flcult  to  sec  upon  what  principle  the  flood 
waters  of  a  river  can  be  likened  to  surface 
water.  When  it  is  said  that  a  river  is  out 
of  its  banks,  no  more  is  implied  than  that 
its  volume  then  exceeds  what  it  ordinarily 
is.  Whether  high  or  low,  the  entire  volume 
at  any  one  time  constitutes  the  water  of 
the  river  at  such  time;  and  the  land  over 
which  its  current  flows  must  be  regarded  as 
its  channel,  so  that  when,  swollen  by  rains 
and  melting  snows,  it  extends  and  flows 
over  the  bottoms  along  its  course,  that  is  its 
flood  channel,  as  when,  by  droughts,  it  is  re- 
duced to  its  minimum,  it  is  then  in  its  low- 
water  channel.  Surface  water  is  that  which 
is  diffused  over  the  surface  of  the  ground, 
derived  from  falling  rains  and  melting  snows, 


and  continues  to  be  such  until  it  reache? 
some  well-defined  channel  in  which  it  is  ac- 
customed to  and  does  flow  with  other  waters, 
whether  derived  from  the  surface  or  springs; 
and  it  then  becomes  the  running  water  of  a 
stream,  and  ceases  to  be  surface  water." 

Georgia  is  classed  as  a  state  in  which  the 
rule  of  the  civil  law  is  adhered  to,  though 
the  court  has  made  no  express  declaration  to 
that  effect;  and  in  O' Conn  ell  v.  Railway 
Co.,  87  Ga.  246,  13  S.  B.  489,  13  L.  R.  A.  394, 
27  Am.  St  Rep.  246,  Lumpkin,  J.,  in  an 
able  opinion,  expressly  repudiates  the  theory 
that  such  waters  are  surface  waters  within 
the  meaning  of  either  the  civil  or  the  com- 
mon law,  and  the  decision  of  the  case  rests 
upon  that  ground.  In  the  opinion,  at  page 
253,  87  Ga.,  and  page  491,  13  S.  B.,  13  L.  R. 
A.  394,  27  Am.  St  Rep.  246,  it  is  said:  "The 
surplus  waters  do  not  cease  to  be  part  of  the 
river  when  they  spread  over  the  adjacent 
low  grounds,  without  well-deflned  banks  or 
channel,  so  long  as  they  form  with  it  one 
body  of  water  eventually  to  be  discharged 
through  the  channel  proper.*' 

In  Missouri  the  common^  law  was  at  one 
time  rejected  in  so  far  as  it  relates  to  sur- 
face waters,  and  afterwards  adopted.  In 
McCormick  v.  Railroad  Co.,  57  Mo.  433,  and 
Shane  v.  Railroad  Co.,  71  Mo.  237,  36  Am. 
Rep.  480,  it  was  held  that  an  owner  of  land 
could  not  stop  the  natural  flow  of  surface 
water,  or  divert  its  course  so  as  to  throw  it 
upon  the  land  of  his  neighbor.  In  the  lat- 
ter case  the  court  held  that  "overflowing 
water  from  a  river  in  time  of  flood  is  sur- 
face water  within  the  meaning  of  this  rule." 
The  decision  was  by  a  divided  court,  and 
the  opinion  somewhat  inconsistent,  as  de- 
clared in  the  case  next  to  be  noticed.  The 
principle  of  these  two  cases  was  discarded 
In  Abbott  v.  Railroad  Co.,  83  Mo.  271,  53  Am. 
Rep.  581.  This  was  a  case  of  obstruction 
to  a  natural  water  course  by  the  erection 
of  a  bridge,  but  the  second  count  In  the  pe- 
tition charged  an  interference  with  the  sur- 
face waters  "which  fell  and  ran  down  from 
higher  ground,**  and  the  case  did  not  concern 
the  overflow  of  the  river. 

The  Minnesota  court,  up  to  1888,  did  not 
seem  to  have  taken  any  position  with  refer- 
ence to  the  two  systems  of  law,  and  In 
Byrne  v.  Railroad  Co.,  88  Minn.  212,  36  N. 
W.  339,  8  Am.  St  Rep.  668,  It  is  expressly 
held  that:  "The  water  which  in  times  of  or- 
dinary high  water  overflows  the  banks  of  a 
stream,  and  is  accustomed  to  flow  down  over 
the  adjacent  lowlands  in  a  defined  stream, 
is  subject  to  the  law  relating  to  water 
courses,  rather  than  to  that  of  surface  wa- 
ter." This  implies  a  leaning  toward  the 
common-law  rule,  otherwise  it  would  be  un- 
necessary to  note  any  distinction  between 
the  two  kinds  of  water.  In  Oregon  the 
court,  without  considering  the  doctrine  of 
dominant  and  servient  heritage  of  the  civil 
law  respecting  surface  water,  held  that:  "A 
stream  does  not  cease  to  be  a  water  course 
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and  become  mere  surface  water  because  at 
certain  points  it  spreads  over  a  level  mead- 
ow several  rods  in  width,  and  flows  for  a 
distance  without  defined  banks  before  flow- 
ing again  in  a  definite  channel."  West  t. 
Taylor,  16  Or.  165,  13  Pac  665. 

In  Iowa  the  court  seems  to  lean  toward 
the  rule  of  the  civil  law,  and  in  Sullens  ▼. 
Railroad  Co.,  74  Iowa,  659,  38  N.  W.  546,  7 
Am.  St  Rep.  501,  it  is  held  that  where,  by 
building  an  embankment  across  a  wide  creek 
bottom,  a  railroad  company  caused  the  sur- 
face water  of  the  bottom  to  flow  into  the 
channel,  and  then  to  leave  it  far  above  the 
culvert,  and  flow  over  plaintiff's  land,  and 
then  be  turned  back  into  the  channel  again 
above  the  culvert,  the  water  was  no  longer 
to  be  considered  surface  water.  This  seems 
to  have  been  nothing  more  than  an  interfer- 
ence with  a  natural  water  course.  The  em- 
bankment and  culvert  caused  the  creek  to 
leave  its  course  and  spread  over  the  land, 
and  then  go  back  into  its  course.  Hence  the 
decision  has  very  little  bearing  on  this  ques- 
tion. In  Moore  v.  Railway  Co.,  75  Iowa, 
263,  39  N.  W.  390,  the  court  decides  that  wa- 
ter which,  in  the  time  of  a  freshet,  leaves  the 
channel  of  a  stream,  and  spreads  over  the 
bottom  land,  and  is  forced  back  into  the 
channel  again  by  a  railroad  embankment 
built  across  its  course,  is  not  to  be  regarded 
as  surface  water  in  considering  the  sufficien- 
cy of  the  culvert  constructed  in  the  embank- 
ment. This  seems  to  be  another  case  of 
mere  obstruction  to  a  natural  water  course. 

Coming  now  to  the  decisions  of  courts 
which  apply  the  principles  of  the  common 
law  in  determining  the  rights  respecting  sur- 
face water,  we  find  that  in  Indiana  it  has 
been  held  in  more  than  one  case  that  the  wa- 
ters of  a  river  spreading  over  depressions  in 
the  land  in  the  time  of  a  flood  are  held  to  be 
surface  water.  Turnpike  Co.  v.  Green,  99 
Ind.  205;  Railroad  Co.  v.  Stevens,  73  Ind. 
278,  38  Am.  Rep.  139. 

In  New  York,  the  surplus  water  of  a 
stream  when  flooded  is  undoubtedly  regard- 
ed as  a  part  of  the  stream.  Thus,  in  Wal- 
lace V.  Drew,  59  Barb.  413,  it  is  held  that: 
**It  Is  well  settled  that  every  person  through 
whose  land  a  stream  of  water  flows  may  con- 
struct embankments  and  other  guards  on  the 
bank  to  prevent  the  stream  washing  the  bank 
away  and  overflowing  and  injuring  his  land. 
But  in  doing  this  he  must  be  careful  so  to 
construct  them  as  not  to  throw  the  water 
upon  his  neighbor's  lands,  where  it  would 
not  otherwise  go  in  ordinary  floods;  other- 
wise he  will  be  liable  for  the  injury.  But 
this  rule  does  not  apply  to  floods  altogether 
extraordinary  and  unusual."  This  proposi- 
tion was-  adopted  from  Angel  1  on  Water 
Courses,  $  834,  and  that  work  adopts  it  from 
Rex  V.  Trafford,  1  B.  &  Ad.  874,  a  case  to  be 
noticed  later  on. 

Though  not  exactly  in  point,  Burwell  v. 
Hobson,  12  Orat  322,  65  Am.  Dec.  247,  is  said 
to  bear  upon  the  question,  and  tends  strongly 


to  uphold  the  view  that  flood  waters  are  to 
be  considered  a  part  of  the  stream.  The  syl- 
labus reads  as  follows:  "H.,  owning  lands 
on  both  sides  of  a  creek  which  frequently 
overflowed  its  banks,  built  a  dike  along  the 
south  side  of  it,  to  protect  his  low  grounds 
on  that  side  of  the  creek;  and  this  caused 
the  creek  to  overflow  the  land  on  the  north 
side  still  more.  At  his  death  his  lands  were 
divided  by  commissioners,  who  allotted  to 
one  of  his  children  the  land  on  the  south 
side  of  the  creek,  and  to  another  (W.)  the 
land  on  the  north  side;  and  in  their  report 
they  made  no  allusion  to  the  dike.  The  son 
receiving  the  land  on  the  south  side  of  the 
creek  afterwards  sold  it  to  B.,  and  then  W., 
owning  the  land  on  the  north  side,  com- 
menced to  build  a  dike  on  that  side,  to  pro- 
tect his  lands,  which  would  have  the  effect 
to  destroy  the  dike  built  by  H.  and  overflow 
the  low  grounds  on  the  south  side.  B.  then 
filed  a  bill  to  enjoin  the  building  of  the  dike 
on  the  north  side.  Held:  (1)  B.  is  entitled 
to  have  his  dike  as  it  was  when  H.  died,  and 
to  have  his  lands  protected  thereby :  and  W. 
has  no  right  to  build  a  dike  on  his  side  of 
the  creek,  which  would  destroy  the  dike  of 
B.  and  overflow  his  low  grounds.  (2)  ESquity 
will  interfere  to  prevent  the  building  of  the 
dike,  and  will  compel  W.  to  abate  so  much 
of  his  dike  already  built  as  would  injure  the 
dike  and  low  grounds  of  B."  This  case  fol- 
lows the  principle  laid  down  in  Angel  1  on 
Water  Courses,  just  referred  to,  and  Is  based 
upon  the  English  decisions.-  It  is  urged  that 
the  embankment  made  by  the  ancestor  was 
not  for  the  purpose  of  controlling  the  flow  of 
the  water  when  the  stream  was  within  its 
banks,  but  only  to  protect  certain  land  when 
it  overflowed  its  banks.  By  this  dike  he  had 
thrown  the  water  to  one  side  of  the  stream, 
and  left  the  land  on  that  side  to  bis  son,  sub- 
ject to  the  burden  of  the  surplus  water. 
While  owner  of  the  entire  tract,  the  ancestor 
had  altered  the  course  of  the  stream  on  his 
own  premises,  as  he  had  a  clear  legal  right 
to  do  (Gould,  Wat.  I  213).  but  after  the  divi- 
sion of  the  estate  neither  of  the  several  own- 
ers could  so  interfere  with  the  stream  as  to 
injure  the  other.  When,  by  the  counter  dike, 
the  superabundant  waters  of  the  flood  stage 
were  confined  within  the  channel,  kept  off 
the  land,  and  caused  to  overflow  land  on  the 
opposite  side,  the  court  declared  the  act  to 
be  an  actionable  obstruction  of  the  stream, 
and  not  a  mere  rightful  repulsion  of  surface 
water. 

The  claim  of  analogy  between  the  case  of 
Burwell  v.  Hobson  and  the  case  now  in  hand 
seems  to  be  sustained  by  the  views  of  Judge 
Moncure  in  applying  to  that  case  the  princi- 
ple declared  in  Rex  v.  Trafford,  20  Bng.  C. 
L.  498,  in  which  the  overflowing  waters  of  a 
stream  formed  the  subject-matter  of  the  con- 
troversy. Embankments,  called  "fenders," 
had  been  erected  by  the  owners  of  lands  bor- 
dering on  a  stream  to  prevent  it  from  over- 
flowing their  lands  in  times  of  freshets  and 
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floods.  These  embankments  were  increased  i 
in  height  from  time  to  time  and  finally  re- 
sulted in  throwing  such  a  large  body  of  wa- 
ter into  the  channel  of  a  river  into  which  the 
brook  emptied  that  it  endangered  certain 
canal  banks  and  aqueduct  and  obstructed 
navigation  in  the  canal.  Neither  the  aque- 
duct nor  the  canal  banks  was  in  any  degree 
the  cause  of  the  overflow.  It  had  occurred 
before  the  erection  of  the  canal,  and  in  times 
beyond  the  memory  of  man.  Arches  had 
been  made  in  the  aqueduct  at  points  distant 
from  the  river  to  permit  this  overflowing  wa- 
ter to  pass  through  it  Upon  the  special  ver- 
dict showing  all  the  facts,  the  court  of 
King's  Bench  held:  "That  the  defendants 
were  not  justified,  under  these  circum- 
stances, in  altering  for  their  own  benefit  the 
course  in  which  the  fiood  water  had  been  ac- 
customed to  run;  that  there  was  no  differ- 
ence in  this  respect  between  flood  water  and 
an  ordinary  stream."  In  the  opinion  Lord 
Tenterden,  C.  J.,  said:  "The  consequence  of 
a  Judgment  requiring  the  fenders  to  be  re- 
duced may  be  the  production  of  much  mis- 
chief in  times  of  flood,  not  only  to  the  lands 
of  the  defendants,  but  also  to  a  considerable 
tract  of  country,  unless  some  other  method 
can  be  found  of  carrying  off  the  flood  water. 
But  this  consequence  cannot  be  properly  at- 
tributed to  the  erection  of  the  canal  as  any 
blame  either  in  its  projectors,  or  present  pro- 
prietors. On  the  contrary,  it  distinctly  ap- 
pears that  at  the  formation  of  the  canal  a 
sufficient  provision  was  made  for  carrying 
off  the  flood  water  in  the  course  which  it 
had  previously  taken  by  the  erection  of  the 
three  arches;  and  these  arches  would  con- 
tinue to  be  sufflcient,  notwithstanding  any 
increase  of  water  by  the  improved  drainage 
of  the  country  above,  if  the  ancient  course 
and  outlet  of  the  flood  water  had  not  been 
obstructed  by  the  erection  of  the  fenders. 
Now,  it  has  long  been  established  that  the 
ordinary  course  of  water  cannot  be  lawfully 
changed  or  obstructed  for  the  beneflt  of  one 
class  of  persons  to  the  injury  of  another. 
Unless,  therefore,  a  sound  distinction  can  be 
made  between  the  ordinary  course  of  water 
flowing  in  a  bounded  channel  at  all  usual 
seasons  and  the  extraordinary  course  which 
its  superabundant  quantity  has  been  accus- 
tomed to  take  at  particular  seasons,  the  crea- 
tion and  continuance  of  these  fenders  cannot 
be  Justlfled.  No  case  was  cited,  or  has  been 
found,  that  will  support  such  a  distinction." 
In  Burwell  v.  Hobson,  Judge  Moncure  says 
the  King's  Bench  Judgment  in  Rex  v.  Traf- 
ford  was  reversed  in  the  Exchequer  Cham- 
ber, "but  that  court  agreed  in  the  principle 
laid  down  by  the  court  of  King's  Bench, 
though  it  did  not  discover  upon  the  special 
verdict  a  flndlng  of  sufficient  facts  to  war- 
rant its  application  to  the  case." 

Lawrence  ▼.  Raihroad  Co.,  71  Eng.  G.  Lu 
643t  deals  expressly  with  the  subject  of  flood 
waters  as  affected  by  a  railroad  embank- 
m«iit     The  facts  were  such  as  to  make  it 


identical  in  principle  with  the  case  now  in 
hand.  They  are  stated  by  Patteson,  J.,  as 
follows:  "The  plaintiff,  •  •  •  brings 
this  action  for  an  injury  to  his  land  by  its 
being  flooded,  as  he  alleges,  by  the  fault  of 
defendants  in  constructing  their  railway 
across  the  lands  of  other  persons  without 
leaving  sufficient  openings  for  the  passage 
of  flood  water,  whereby  they  were  obstruct- 
ed and  penned  up  and  forced  upon  the  lands 
of  the  plaintiff."  In  the  opinion  he  says: 
"The  railway  passes  across  the  lowlands  ad- 
Joining  the  river  Dun,  over  which  the  flood 
waters  of  that  river  used  to  spread  them- 
selves. Those  lowlands  were  separated  from 
the  plaintiff's  land  by  a  bank  constructed 
under  certain  drainage  acts,  and  which  pro- 
tected the  plaintiff's  lands  from  floods.  By 
the  construction  of  the  defendants'  railway 
without  sufficient  openings  those  flood  waters 
could  not  spread  themselves  as  formerly, 
and  were  penned  up,  and  flowed  over  the 
bank  on  the  plaintiff's  land.  Prima  facie, 
this  would  give  the  plaintiff  a  cause  of  ac- 
tion; and  the  question  is  whether  the  com- 
pany are  protected  by  their  act."  The  court 
held:  "That,  although  the  company  were 
not  required  by  their  act  to  make  flood  open- 
ings to  their  embankment,  and  would  not  be 
compellable  by  mandamus  to  make  them,  yet, 
as  they  might,  by  proper  caution,  have  pre- 
vented the  injury  sustained  by  the  plaintiff, 
an  action  on  the  case  was  maintainable 
against  them  for  such  injury."  This  means 
that  the  act  of  constructing  the  embank- 
ment was  not  wrongful,  because  the  act  of 
Parliament  had  authorized  it,  just  as  we 
hold  now  that  the  construction  of  a  work 
of  internal  Improvement  authorized  by  law 
cannot  be  enjoined  or  controlled  by  the  court, 
but  that  the  company  constructing  such 
works  is  answerable  to  the  landowner  for 
such  damages  as  may  result  to  him,  and 
particularly  for  damages  resulting  from  neg- 
ligent or  unskillful  construction  of  the  work. 
Arbenz  v.  Wheeling,  etc..  Co.,  33  W.  Va.  1, 
10  S.  E.  14,  5  L.  R.  A.  371 ;  Mason  v.  Bridge 
Co.,  17  W.  Va.  396 ;  Spencer  v.  Railroad  Co., 
23  W.  Va.  406.  By  saying  that  prima  facie 
this  would  give  the  plaintiff  a  cause  of  ac- 
tion, the  Judge  meant  that,  if  the  construc- 
tion of  the  railroad  had  not  been  a  public 
work,  authorized  by  law.  it  would  have  been 
wrongful,  and  the  embankment  might  have 
been  abated  as  a  nuisance. 

These  English  decisions  must  be  accepted 
as  being  declaratory  of  the  common  law. 
They  were  adopted  and  approved  as  correct- 
ly announcing  the  law  by  the  Virginia  court 
prior  to  the  division  of  the  state.  The  Inter- 
pretation put  upon  them  by  that  court  must 
be  accorded  great  weight  here,  because  the 
Virginia  decisions  rendered  prior  to  the  di- 
vision of  the  state  are  as  binding  upon  this 
court  as  its  own  decisions.  The  two  cases 
above  referred  to  deal  with  the  flood  water 
of  streams,  and  apply  the  same  principles  to 
It  that  are  applied  by  the  common  law  to 
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natural  water  courses  themselves.  Tbey  ut- 
terly preclude  the  assumption  that  such 
waters  are  surface  waters,  and  class  them 
with  the  waters  of  natural  streams. 

In  some  of  the  American  cases  in  which 
ordinary  flood  waters  are  held  to  he  waters 
of  the  stream,  stress  seems  to  be  laid  upoir 
the  fact  ttiat  the  flood  waters  maintain  a  cur- 
rent, and  do  not  stand  upon  the  ground  as 
backwater,  motionless  as  a  pool.  Lawrence 
V.  Railway  CJo.  seems  clearly  not  to  recognize 
any  such  distinction,  for  in  the  course  of  the 
opinion  it  is  said  the  flood  waters  of  the 
river  used  to  spread  themselves  over  the 
lowlands,  just  as  they  do  in  this  country, 
and  that,  by  the  construction  of  the  railway 
embankment  ,  they  were  prevented  from 
spreading  themselves  as  they  had  formerly 
done,  and  flowed  over  the  bank  onto  plain- 
tiff's lands.  This  Imports  that  by  the  rail- 
road embankments  the  waters  were  conflned 
to  smaller  limits,  and  thereby  raised  to  a 
higher  level,  so  that  they  overflowed  the  bank, 
which  had  formerly  been  of  sufficient  height 
to  protect  plaintiff's  land.  At  any  rate,  they 
are  not  referred  to  as  waters  flowing  over 
the  land  outside  of  the  banks  of  the  river 
and  maintaining  a  current 

The  Indiana  decisions  are  clearly  at  vari- 
ance with  the  application  of  the  principles 
of  the  common  law  made  by  the  English 
cases.  They  recognize  nothing  as  overflow- 
ing river  water  unless  it  flows  practically 
all  the  time.  Such  waters  as  are  alluded  to 
In  Lawrence  v.  Railway  Co.  and  Rex  v. 
Trafford  as  flood  waters  flowing  beyond  the 
limits  of  the  stream  are  classed  as  surface 
waters,  although  they  maintain  a  current 
over  the  land.  Thus,  in  Taylor  v.  Flckas, 
04  Ind.  167,  81  Am.  Rep.  114,  the  court,  in 
Its  opinion,  at  pages  172  and  173,  64  Ind., 
81  Am.  Rep.  114,  says:  *'In  the  complaint 
before  us  there  is  no  averment  of  any  water 
course,  except,  indeed,  by  way  or  paren- 
thesis, that  the  place,  during  floods,  is  a 
part  of  the  Ohio  river ;  but  the  facts  averred 
clearly  show  that  it  is  not  upon  the  bed  of 
the  river,  nor  within  its  channel,  nor  be- 
tween its  banks ;  in  short,  that  it  is  no  part 
of  a  water  course,  but  that  the  flow  is  over 
the  entire  surface  of  the  land,  is  occasioned 
by  temporary  causes,  and  is  not  usually 
there.  The  rights  of  the  appellee  therefore 
are  such  as  a  proprietor  may  have  in  sur- 
face water,  which,  as  we  have  seen,  Is  a 
part  of  his  land ;  and  the  injuries  or  incon- 
veniences which  the  appellant  is  alleged  to 
have  suffered  are  such  as  arise  from  the 
changes,  accidents,  and  vicissitudes  of  nat- 
ural causes.**  The  reason  for  this  departure 
Is  found  in  the  nature  and  situation  of  the 
lands  of  that  state,  for  in  the  same  case — 
which  Is  referred  to  In  subsequent  cases  as 
a  leading  case  in  that  state — ^the  court  says: 
•TTie  doctrine  contended  for  by  the  appellant, 
applied  to  the  vast  alluvial  regions — so  gen- 
erally level,  subject  to  occasional  inunda- 
tions— ^bordering  upon  the  Ohio  river,  and 


lying  along  other  rivers  and  large  streams 
within  this  state,  would  very  much  embar- 
rass agricultural  and  general  improvement 
by  preventing  proprietors  of  lands  from  se- 
curing their  fences  by  planting  trees  or 
other  permanent  methods,  and  in  some  In- 
stances, perhaps,  render  large  portions  of 
our  richest  soil  useless.  While  the  owners 
of  lands  may  not  obstruct  water  courses 
to  the  >injury  of  others,  they  must  be  per- 
mitted to  fence  and  cultivate  their  fields  and 
improve  their  lands  in  the  way  which  best 
subserves  their  interests,  without  being  re- 
sponsible for  the  accidents  of  floods  or  the 
shiftings  of  surface  water  occasioned  there- 
by, although  sometimes  slight  and  temporary 
injuries  may  result  therefrom  to  adjoining 
owners.  These  are  accidents,  which  must  be 
borne  alike  by  all."  This  sounds  very  much 
like  a  declaration  of  state  policy,  designed 
to  facilitate  the  cultivation  of  vast  areas  of 
low  and  swampy  lands,  subject  to  frequent 
overflow,  in  the  interest  of  the  general  wel- 
fare of  the  people  of  those  sections  of  that 
country  and  of  the  whole  state;  but  the  sit- 
uation may  fully  Justify  it  as  a  necessary 
modiflcation. 

Though  the  flow  or  current  of  a  water 
course  is  one  of  Its  pronounced  character- 
istics, it  is  at  variance  with  common  knowl- 
edge and  reason  to  say  that  only  such  water 
of  a  stream  as  is  perceptibly  moving  may  be 
considered  a  part  of  It  When  one  stream, 
uniting  with  another,  obstructs  its  flow  by 
reason  of  its  running  bank  full,  while  the 
other  is  low,  and  causes  such  other  stneam 
to  be  fllled  with  back  water,  can  it  be  said 
that,  so  long  as  the  backwater  stands,  It  is 
only  surface  water?  Are  all  the  motionless 
pools  within  the  banks  of  a  river,  produced 
by  the  windings  of  its  channel  and  current, 
to  be  called  surface  water?  Nobody  has 
ever  ventured  such  an  unreasonable  sugges- 
tion. If  it  be  conceded  that  the  running 
waters  of  an  overflowing  river  on  the  low- 
lands outside  of  its  banks  do  not  cease  to 
be  part  of  the  river — as  clearly  they  do  not 
— ^what  reason  can  be  assigned  for  a  dis- 
tinction outside  of  the  banks  which  cannot 
exist  within  them?  The  standing  waters  are 
supported  and  maintained  by  the  great  body 
of  water  forming  the  river.  From  bank 
to  bank,  surface  to  bed,  within  the  banks 
and  beyond  them,  as  far  as  the  water  stands 
or  flows,  all  the  atoms  or  parts  are,  for 
their  positions,  interdependent  and  insepara- 
bly united  save  when  absolutely  severed.  If, 
from  the  lowest  point  In  the  bed  a  large 
quantity  should  be  removed,  a  subsidence  of 
the  entire  surface  would  result,  each  par- 
ticle flnding  a  lower  level  by  the  law  of 
gravitation.  That  part  of  the  water  which 
flows  is  simply  seeking  what  the  standing 
water  has  already  found,  its  level.  By  na- 
ture, it  Is  all  one  body,  until  severed  in  some 
way,  and  the  law  suggests  no  reason  or  prin- 
ciple upon  which  what  clearly  is  not  sev- 
ered can  be  deemed  to  have  been  cut  off. 
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No  doubt  such  water  often  becomes  so  sep- 
arated from  the  river  as  to  Justify  its  class- 
ification as  surface  water.  On  the  lowlands 
along  our  rivers  there  are  depressions  hav- 
ing no  outlets  to  the  river  or  elsewhere,  and 
in  which,  when  filled,  the  water  must  stand 
until  it  passes  away  by  evaporation  through 
the  air  and  percolation  through  the  soil. 
These  are  filled  by  overflow  in  times  of  flood, 
and  upon  the  recession  of  the  river  are  left 
full  of  water.  This  overflow  water  is  there- 
by effectually  severed  from  the  waters  of  the 
river,  and  no  doubt  becomes,  under  the  de- 
cisions, surface  water. 

The  suggestion  that  the  rules  governing  the 
rights  of  riparian  owners  in  respect  to  our 
great  rivers  should  be  different  from  those 
applicable  to  the  small  English  streams  is  a 
novel  one,  not  expressed  by  any  of  the  de- 
cided cases.  Shall  they  be  likened  unto  the 
high  seas  merely  because  our  public  policy 
has  classed  them  as  navigable  waters  beyond 
the  limits  of  tide  water,  while  the  English 
streams  are  not,  and  because  we  deny  to  ripa- 
rian owners  any  exclusive  right  to  the  bed 
or  shores,  inconsistent  with  the  public  right 
of  navigation,  as  a  matter  of  public  necessity 
and  convenience  in  the  interest  of  commerce 
and  the  public  welfare?  If  we  did  so,  we 
would  do  it  for  a  reason  other  than  that  as- 
signed as  Justification  for  embanking  against 
the  waters  of  the  sea,  namely,  that  their 
breaking  in  upon  the  land  is  due  to  unknovni 
causes,  and  cannot  be  anticipated.  They 
suddenly  come  where  they  have  never  before 
been  known  to  occur,  and  may  never  be  re- 
peated, unlike  the  floods  of  inland  streams, 
recurring  year  after  year  in  obedience  to 
well-known  natural  laws  and  causes.  Every- 
body is  bound  to  take  notice  of  them,  and  as 
to  them  no  man  can  be  heard  to  set  up  his 
ignorance.  The  public  nature  of  our  natural 
streams  argues  the  exact  contrary  of  the 
proposition  suggested.  Neither  by  embank- 
ment nor  other  structure  can  a  riparian  own- 
er obstruct  or  alter  them  to  the  injury  of  the 
public.  The  sea  may  be  fenced  out  to  the 
utmost  extent  of  man's  ability,  and  there 
will  still  remain  ample  room  for  the  world's 
commerce;  but  a  very  small  obstruction  may 
seriously  impair  the  usefulness  of  a  great 
river. 

Tbe  tremendous  extent  and  weight  of  the 
overflow  of  our  great  rivers  makes  it  all  the 
more  necessary  to  adhere  to  common-law 
principles.  A  diversion  of  the  course  of 
these  irresistible  bodies  of  water  results  in 
great  injury  and  possible  disaster.  It  is  only 
because  of  their  comparative  slightness  in 
quantity  and  incapacity  to  do  injury  that  tbe 
law  allows  the  owner  of  land  to  do  as  he 
pleases  with  the  surface  waters  on  them,  or 
that  would  come  upon  them.  When  he  col- 
lects and  forms  them  into  a  body,  and  thus 
makes  them  injurious  and  hurtful,  the  law 
prohibits  him  from  turning  them  upon  his 
neighbor.    The  clearing  away  of  the  forests, 


by  reason  of  which  the  streams  rise  higher 
and  more  quickly  than  when  the  fallen 
leaves,  moss,  and  muck  held  back  the  waters 
In  the  forests,  and  the  draining  of  the 
swamps  and  low  lands,  only  emphasize  this 
view.  Of  all  these  changes  persons  dealing 
with  the  waters  of  the  river  must  be  deemed 
to  have  notice,  too. 

For  the  foregoing  reasons  we  conclude  that 
the  overflow  water  of  a  river  at  times  of  or- 
dinary flood,  whether  standing  motionless  on 
the  adjacent  land  or  sweeping  over  it,  do  not 
cease  to  be  part  of  the  river,  unless  so  sepa- 
rated from  it  as  to  prevent  its  return.  From 
this  it  follows  that  by  preventing  the  grad- 
ual rise  of  the  water  over  plaintiff's  lot  by 
damming  it  and  raising  its  level  so  as  to 
cast  it  down  in  the. form  of  a  cataract  or  wa- 
terfall upon  her  grounds,  and  thus  causing 
injury  which  would  not  otherwise  have  oc- 
curred, is  such  an  interference  with  the 
stream  as,  by  the  common  law,  gives  a  right 
of  action;  and  the  same  legal  result  arises 
from  the  prevention  of  the  outflow  of  the  wa- 
ter from  the  basin,  in  consequence  of  which 
it  remained  upon  the  land  longer  than  other- 
wise it  would  have  remained  there,  unless 
the  flood  was  extraordinary,  an  act  of  Qod. 
A  larger  culvert  would  have  rendered  the 
embankment  uninjurious  to  plaintiiTs  prop- 
erty in  these  respects,  and  the  failure  to 
make  it  of  sufl^clent  size  to  carry  the  water 
is  negligent  construction.  Though  the  de- 
fendant could  lawfully  build  the  embank- 
ment, in  doing  so  it  was  bound  to  use  the 
engineering  knowleuge  and  skill  ordinarily 
applied  in  the  erection  of  such  works.  It 
must  be  carefully  and  skillfully  done.  Tay- 
lor T.  Railroad  Co.,  33  W.  Va.  39,  10  S.  E.  29. 
Whether  a  flood  Is  extraordinary  is  generally, 
though  not  always,  it  seems,  a  question  of 
fact  for  the  Jury.  Railway  Co.  v.  Gllleland, 
66  Pa.  445,  94  Am.  Dec.  98;  Brown  v-  RaU- 
way  Co.  (Pa.)  38  Atl.  401.  If,  therefore,  the 
evidence  is  such  as  would  warrant  a  finding 
that  the  fiood  in  question  was  not  extraordi- 
nary, the  demurrer  to  the  evidence  cannot  be 
sustained  on  the  theory  that  it  was  extraord- 
inary as  the  demurree  is  entitled  to  the  bene- 
fit of  all  Inferences  of  fact  that  may  be  fairly 
deduced  from  the  evidence.  Garrett  v.  Ram- 
sey. 26  W.  Va.  345;  Gunn  v.  Railroad  Co.,  42 
W.  Va.  676,  26  S.  E.  546,  86  L.  R.  A.  575; 
Mapel  V.  John,  42  W.  Va.  30,  24  S.  B.  608,  32 
L.  R.  A.  800,  57  Am.  St  Rep.  839.  According 
to  the  evidence  the  river  is  subject  to  fre- 
quent rises  of  varying  height  and  rapidity. 
That  of  1884  was  higher  than  that  of  1898. 
The  water  had  been  on  a  level  with  the  street 
10  or  12  times  in  a  period  of  50  years.  One 
witness  says  that  of  1898  was  an  unusual 
flood,  but  a  Jury  would  not  be  bound  to  ac- 
cept his  opinion.  The  facts  attending  the 
rise  in  question  were  not  shown  to  have  bi^n 
without  precedent  as  in  all  cases  in  which 
great  floods  have  been  classed  as  acts  of 
God,  such  as  the  Johnstown  Flood  (Long  t. 
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Railroad  Co.,  147  Pa.  343,  23  Atl.  450,  14  L. 
R.  A.  741,  30  Am.  St  Rep.  732;  Wald  v.  Rail- 
road Co.  nil.]  44  N.  B.  888,  35  L.  R.  A.  356» 
53  Am.  St.  Rep.  332);  the  flood  of  1852  in  the 
Congaree  river,  the  greatest  freshet  ever 
known  In  that  country  (Lipford  v.  Railroad 
Co.,  7  Rich.  Law  [S.  C]  409),  or  that  which 
submerged  Chattanooga  in  1867,  and  broke 
up  all  roads  leading  Into  it,  and  as  to  which 
the  proof  showed  "beyond  question  that  such 
a  flood  had  never  occurred*'  at  that  place 
••within  the  memory  of  man;  the  old  Inhab- 
itants who  had  witnessed  other  remarkable 
overflows  since  1826,  never  having  seen  such 
a  one"  (Railroad  Co.  v.  David,  6  Heisk. 
[Tenn.]  261, 19  Am.  Rep.  594).  The  evidence 
shows  variableness  and  irregularity  in  the 
rises  to  which  the  river  is  subject,  and  one 
much  higher  than  that  of  1898  had  occurred 
just  about  the  time  the  road  was  built.  Un- 
like the  ocean  tides,  freshets  and  floods  in 
streams  are  governed  by  no  flxed  rules  as  to 
volume  or  the  time  in  the  which  it  gathers, 
and  the  facts  disclosed  by  the  evidence  are 
not  such  as  would  call  upon  a  jury  to  pro- 
nounce the  flood  extraordinary  in  character. 

Practically  all  that  is  urged  upon  the  de- 
murrer to  the  declaration,  not  disposed  of 
by  the  general  principles  already  discussed, 
is  that  the  declaration  does  not  aver  that 
the  defendant  constructed  the  embankment, 
nor  the  height  attained  by  the  water,  and 
the  rapidity  with  which,  it  rose.  The  amend- 
ed declaration  does  aver  the  building  of  the 
embankment  by  the  defendant,  and  no  prin- 
ciple of  pleading  requiring  so  much  of  detail 
as  is  suggested  by  the  other  objection  is  re- 
ferred to.  A  declaration  need  not  set  out 
evidential  facts. 

The  jury  fixed  the  damages  at  $362,  of 
which  $337  is  for  the  cooper  shop  and  con- 
tents washed  away  and  $25  for  injury  to  the 
surface  of  the  lot  No  objection  to  this 
finding  was  made  in  the  trial  court  by  mo- 
tion to  set  the  verdict  aside  or  otherwise, 
but  the  plaintifT  in  error  now  insists  that  the 
Judgment  should  be  reversed  because  the 
embankment  did  not  cause  the  loss  of  the 
cooper  shop  with  Its  contents,  the  water  hav- 
ing been  so  deep  it  would  have  floated  away 
anyhow,  and  because  some  of  the  tools  and 
materials  in  It  were  the  property  of  plain- 
tiff*s  husband,  he  having  purchased  them. 
This  is  an  exception  to  the  action  of  the  jury 
in  assessing  the  damages,  which  cannot  be 
made  in  the  appellate  court  Only  the  rul- 
ings of  the  trial  court  may  be  reviewed  here. 
Upon  the  demurrer  we  can  only  say  whether 
the  evidence  sustains  plaintiff's  right  to  the 
damages,  for  that  is  all  the  lower  court  con- 
sidered. It  was  not  requested  to  rule  upon 
the  correctness  of  the  finding  of  the  jui;y  as 
to  the  quantum  of  damages.  Its  action  is  a 
prerequisite  to  the  exercise  of  any  jurisdic- 
tion by  this  court.  Riddle  v.  Core,  21  W.  Va. 
530;  State  v.  Phares,  24  W.  Va.  657;  Brown 
V.  Brown,  29  W.  Va.  777,  2  S.  B.  808;  Proud- 
foot  T.  Clevenger,  88  W.  Va.  267,  10  S.  B. 
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•  394;  Humphrey's  Adm'r  v.  West's  Adm'rs,  3 
Rand.  516;  Barrett  v.  Coal  Co.  (W.  Va.)  47 
8.  E.  154. 

Seeing  no  error  In  the  Judgment;  we  must 
affirm  it 


<56  W.  Va.  592) 
RICHARDS  V.  OHIO  RIVER  R.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  20,  1904.^ 

BAII.BOADS  —  NEGLIGENT     MAINTENANCE  —  AC- 
TION FOB  NUISANCE. 

L  One  who  purchases  a  lot  near  an  existing 
railroad,  and  sustains  damages  from  its  negli- 
gent construction  and  maintenance,  is  not  bar- 
red of  recovery  of  damage  by  reason  of  the  fact 
that  the  railroad  had  already  been  constructed 
before  his  purchase. 

2.  Action  by  one  coming  to  a  nuisance  for 
damage  from  it 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Wood  County;  L. 
N.  Tavenner,  Judge. 

Action  by  A.  S.  Richards  against  the  Ohio 
River  Railroad  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

J.  W.  Vandervort  and  yan  Wln&le  &  Am- 
bler, for  plaintiff  in  error.  V.  B.  Archer  and 
Wm.  Beard,  for  defendant  In  error. 

BRANNON,  J.  A.  S.  Richards  brought  an 
action  against  the  Ohio  River  Railroad  Com- 
pany to  re<^over  damages  to  a  house  and  lot 
in  Wllllamstown  from  flood  water  of  the 
Ohio  river,  charging  that  the  negligence  of 
the  company  consisted  in  making  an  embank- 
ment for  its  road  in  a  street  in  front  of  his 
house,  and  failing  to  make  a  culvert  under 
its  road  of  sufficient  capacity  to  allow  the 
flood  water  to  rise  equally  on  both  sides  of 
the  embankment,  causing  the  water  to  dam 
up  against  the  embankment  and  flow  over 
and  down  from  it  with  heavy  fall  upon  the 
lot,  and  barring  the  outlet  of  the  water  ac- 
cumulated In  a  depression  between  the  em- 
bankment and  the  hill  In  the  subsidence  of 
the  flood  equally  with  the  subsidence  of  the 
water  of  the  river,  causing  the  water  to 
stand  longer  on  the  lot  than  It  would  wero 
the  culvert  larger.  There  was  a  Judgment 
on  demurror  to  evidence  for  the  plaintiff. 
The  case  Is  similar  to  the  case  of  Uhl  v. 
Ohio  River  Railroad  Company  (decided  this 
term)  49  S.  E.  378.  I  do  not  think  it  neces- 
sary, for  the  law  governing  the  case,  to  write 
an  opinion,  as  the  law  is  amply  laid  down  in 
the  opinion  by  Judge  Poffenbarger  in  that 
case. 

There  is  a  feature  of  this  case  different 
from  the  Uhl  Case.  In  this  case  Richards 
purchased  his  property  after  the  railroad 
had  been  consti*ucted.  This  is  merely  men- 
tioned, but  not  relied  upon  as  a  defense.  No 
authority  is  cited  upon  it.  It  is  not  supposed 
the  duty  of  the  company  to  put  ifi  a  proper 
passage  for  water  was  passed  from  Richards' 
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jrantor  to  him;  but  the  duty  continued,  from 
year  to  year,  as  between  the  company  and 
any  one  owning  the  lot,  it  being  no  less  the 
duty  of  the  company  to  protect  Richards, 
though  he  bought  after  the  construction  of  the 
railroad,  than  it  had  been  to  one  owning  the 
lot  before  and  after  such  construction.  As  the 
construction  and  maintenance  of  the  railroad 
was  pursuant  to  law,  we  cannot  say  that  its 
presence  was  per  se  a  nuisance,  but  Its  negli- 
gent construction  and  maintenance  was  a 
private  nuisance 'in  nature  as  to  Richards — 
the  same,  in  effect,  as  to  him,  as  if  unau- 
thorized, because  of  negligence.  The  author- 
ity did  not  authorize  negligence.  It  is  a  pri- 
vate nuisance  in  such  case.  Jaggard  on 
Torts,  788;  Taylor  v.  Railroad,  33  W.  Va.  39, 
10  S.  E.  29.  He  had  right  to  assume  that  the 
duty  would  be  performed,  and  was  not  in 
any  way  bound  to  refrain  from  buying  a  res- 
idence there  because  the  railroad  was  al- 
ready there.  If  one  comes  to  a  nuisance, 
that  does  not  debar  him  in  legal  proceedings 
for  harm  from  it  or  to  restrain  it.  21  Am. 
&  Eng.  Ency.  L.  891;  2  Jaggard  on  Torts,  9 
236,  p.  774;  1  Wood  on  Nuisances,  H  76,  802. 
The  same  principle  applies  in  this  case. 
Judgment  affirmed. 


(56  W.  Va.  4M) 

STOCKTON  et  al.  v.  CRAIG  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dea  18,  1904.) 

TAXATION  —  LANDBOOKS— POWER    OF   ASSB8S0B 

AND    OLEBK    OF    COUNTY— TAX    DEED— PAT- 

MENT  OF  VOID  TAXES— CLOUD  ON  TITLE. 

1.  Section  10,  c  54,  p.  83,  Acts  1875,  as 
amended  and  re-enacted  by  section  10,  c.  73. 

E.  104,  Acts  1879,  as  amended  and  re-enacted 
y  section  10,  c.  12,  p.  115,  Acts  1881,  and 
now  in  force  as  section  10,  c.  29,  Code  1899, 
authorize  the  assessor  or  the  clerk  of  the  county 
court  to  restore  to  the  landbooks,  at  the  in- 
stance of  the  owner,  any  lands  omitted  there- 
from by  reason  of  a  sale  to  the  state  for  de- 
linquent taxes,  if  such  sale  is  for  any  cause 
illegal  and  invalid,  within  five  years  from  the 
time  such  lands  are  omitted  from  such  books; 
and  the  failure  of  the  owner  to  have  such  lands 
so  restored  to  the  proper  books  within  such  time 
subjects  them  to  forfeiture  under  section  6,  art. 
13,  Const.,  and  section  39,  c.  31,  Code  1899. 

2.  A  suit  to  cancel  alleged  fraudulent  and 
void  decrees  and  deeds  as  a  doud  upon  title  to 
land  cannot  be  maintained  by  those  having  no 
present  interest  in  or  title  to  such  land,  either 
legal  or  equitable. 

3.  The  pavment  of  taxes  by  adverse  claimants 
of  land  under  fraudulent  and  void  tax  decrees 
and  tax  deeds  does  not  inure  to  the  benefit  of 
the  delinquent  owner,  so  as  to  prevent  the  for- 
feiture of  his  title  for  nonentn^  on  the  land- 
booka 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Nicholas  Coun- 
ty; W.  G.  Bennett,  Judge. 

Bill  by  Charles  Stockton  and  others 
against  James  S.  Craig  and  others.  Decree 
for  defendants,  and  plalntlfTs  appeal.  Af- 
firmed. 

IT  2.  Sm  Quieting  Tlftle,  voL  41,  Cent.  Dig.  fi  38. 


E.  B.  Dyer  and  Price,  Smith  ft  Spllman, 
for  appellants.  Alderson  ft  Horan  and 
Brown,  Jackson  &  Knight,  for  appellees. 

DENT,  J.  Charles  Stockton  and  others, 
claiming  to  be  the  heirs  at  law  and  legal 
representatives  of  Aaron  Stockton,  John  B. 
Clopton,  Wm.  E.  Clopton,  Zachariah  Lewis, 
and  Sarah  Ann  B.  Foster,  appeal  ftom  a  de- 
cree of  the  circuit  court  of  Nicholas  county 
dismissing  a  bill  of  review  filed  by  them  for 
errors  of  law  In  a  certain  suit  In  chanceiy 
In  said  court  finally  determined,  wherelu 
they  were  plaintiffs,  and  James  8.  Craig  and 
others  were  defendants.  The  two  errors  re- 
lied on  are,  first,  that  the  court  decided  the 
original  suit  contrary  to  law;  second,  that 
the  court  refused  to  continue  the  case  to  per- 
mit the  plaintiffs  to  take  depositions.  If  the 
circuit  conft  was  right  as  to  the  first  propo- 
sition, the  second  becomes  wholly  unimpor- 
tant.   The  undisputed  facts  are  as  follows: 

"By  three  several  patents,  all  bearing  date 
on  the  30th  day  of  August,  1845,  the  com- 
monwealth of  'Virginia  granted  to  Aaron 
Stockton,  John  B.  Clopton,  Wm.  E.  Clopton, 
Zachariah  Lewis,  and  Sarah  Ann  E.  Foster 
three  several  tracts  of  land,  containing  1,- 
183%  acres,  each,  situate  in  Nicholas  county. 
The  said  three  tracts  of  land  were  entered 
on  the  landbooks  of  said  county  in  the  names 
of  said  patentees  in  the  year  1846,  and  re- 
mained so  charged  for  each  and  all  the  years 
from  that  date  until  the  year  1881,  except  for 
the  year  1858,  for  which  year  they  were  omit- 
ted from  said  books,  but  In  the  year  1854  were 
again  re-entered  and  charged  to  said  parties 
on  said  books,  with  the  memorandum,  'Re- 
entered by  Auditor's  receipt  produced,'  and 
all  the  taxes  for  said  years,  to  wit,  from 
1846  to  1861,  were  paid  by  said  patentees. 
There  are  no  landbooks  for  the  county  of 
Nicholas,  either  in  the  county  clerk's  oflSce 
of  said  county,  or  in  the  auditor's  ofiQce,  for 
the  years  1861,  1862,  1863,  and  1864.  For 
the  year  1865  said  three  tracts  of  land  were 
charged  on  s^ld  landbooks  in  the  names  of 
said  patentees,  and  remained  so  charged  for 
the  years  1866,  1867,  and  1868.  For  the 
years  1869,  1870,  1871,  1872,  the  said  three 
tracts  were  omitted  from  said  landbooks.  In 
the  year  1873  these  said  three  tracts  of  land 
were  all  again  entered  on  the  said  books  In 
the  names  of  the  patentees,  and  charged 
with  the  back  taxes  for  nine  years,  and  said 
three  tracts  of  land  remained  so  charged 
upon  the  said  landbooks  in  said  names  for 
the  years  1874,  1875,  1876,  1877,  and  one  of 
said  tracts  for  the  years  of  1878  and  1879. 
For  the  year  1874  said  three  tracts  of  land 
were  returned  delinquent,  and  were  certl- 
fied  by  the  auditor  to  the  sheriff  of  Nicholas 
for  sale  in  1875,  but  were  redeemed  from 
said  sheriff  before  the  sale  by  the  payment 
of  the  taxes  for  the  year  1873,  and  the  back 
taxes  for  the  nine  years  prior  thereto,  and 
the  taxes  for  the  year  1874, 
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school  lands  In  «ald  Nlcholai  comity,  filed 
bis  petition  in  the  circuit  court  of  said  coun- 
ty on  the  dth  day  of  August,  1875,  in  which 
he  set  out  the  granting  of  these  three  tracts 
of  land,  of  1,183%  acres  each,  by  the  com- 
monwealth of  Virginia,  as  aforesaid,  and  aver- 
red In  said  petition  that  said  tracts  of  land 
were  transferred  to  the  said  grantees,  and 
regularly  charged  with  the  taxes  chargeable 
thereon,  first  on  the  landbooks  of  Nicholas 
county  for  the  year  1846,  and  regularly  for 
succeeding  years,  down  to  and  including  the 
year  1866,  but  that  the  assessors'  landbook 
for  the  year  1867  does  not  show  any  charge 
or  assessments  of  taxes  on  the  first  of  the 
said  tracts  of  land,  and  that  said  tract  was 
dropped  from  said  books,  and  has  not  been 
charged  with  the  taxes  thereon  for  any  year 
or  years  since  the  said  year  1866,  and  that 
the  others  of  the  said  tracts  of  land  were 
charged  on  said  books  up  to  and  Including 
the  year  1868,  and  that  the  said  two  tracts 
of  land  were  dropped  from  the  landbooks  of 
the  said  county  for  the  year  1869,  and  are 
not  charged  with  any  taxes  thereon  for 
any  year  since  that  time.  The  said  peti- 
tion further  falsely  stated,  as  Is  apparent  on 
the  face  of  the  record,  and  beyond  all  con- 
tradiction, that  said  three  tracts  of  land 
were  sold  and  purchased  on  behalf  of  the 
state  of  West  Virginia  in  the  years  1850, 
1856,  and  1860,  and  were  never  redeemed 
from  said  sales.  The  certificates  of  the  audi- 
tor and  of  the  clerk  of  the  county  court,  ex- 
hibited with  the  bill  and  the  answers,  show 
beyond  controversy  that  said  allegations  of 
the  petition  were  false  and  altogether  with- 
out foundation,  and  that  there  never  was  any 
sale  of  salid  three  tracts  of  land,  or  any  of 
them,  to  the  state  of  Virginia.  The  petition 
further  falsely  alleged  'that  for  five  succes- 
sive years  after  the  year  1869,  to  wit,  for 
the  years  1870,  1871,  1872,  1873,  1874,  the 
owners  of  the  three  tracts  of  land  have  not 
been  charged  with  any  state  or  other  tax 
thereon,  nor  has  any  state  tax  been  char- 
ged on  either  of  said  tracts,  for  any  one  or 
more  of  said  years  on  any  part  of  said  land 
on  the  landbooks  of  Nicholas  county  afore- 
said; that  the  said  three  tracts  of  land  are 
forfeited  to  the  state  of  Virginia,  and  are 
now  forfeited  to  the  state  of  West  Virginia, 
and  are  therefore  liable  to  be  sold  for  the 
benefit  of  the  school  fund.*  As  before  stated, 
these  three  tracts  of  land  had  all  been  re-en- 
tered on  said  landbooks  In  the  year  1873,  and 
charged  with  the  back  taxes,  and  were  again 
charged  on  said  books  for  the  year  1874;  and 
this  fact  must  have  been,  and  was,  well 
known  to  the  defendant  James  S.  Craig,  who 
has  been  the  recorder  of  said  county.  It  is 
further  shown  by  the  record  that  this  peti- 
tion of  John  M.  Hutchinson  is  in  the  hand- 
writing of  the  defendant  James  S.  Craig, 
«nd  it  is  charged  in  the  bill  that  said  Craig 
fraudulently  entered  into  a  combination  or 
conspiracy  with  the  said  Hutchinson  for  the 
purpose  of  having  the  lands  sold.  In  order 


that  he,  the  said  Oraig,  miglit  become  the 
purchaser  thweof ,  and  thus  defiraud  the  true 
owners,  and  that  he  and  the  said  Hutchinson 
knowingly  and  falsely  misstated  the  facts  In 
regard  to  the  assessment  aforesaid  In  order 
that  by  Imposition  upon  the  court  a  decree 
of  sale  might  be  obtained. 

"On  the  same  day  on  which  this  petition 
was  filed,  to  wit,  on  the  9th  day  of  August, 
1875,  an  order  was  entered  by  the  said  cir- 
cuit court  directing  said  Hutchinson,  school 
commissioner,  to  make  sale  of  said  three 
tracts  of  land,  with  direction  to  have  same 
surveyed  before  such  sale.  It  further  ap- 
pears from  the  record  that  said  Hutchinson 
at  once  advertised  said  lands  to  be  sold  on 
the  12th  day  of  October,  1875,  at  which  sale 
the  defendant,  James  8.  Craig,  became  the 
purchaser  of  lot  No.  6,  of  200  acres,  lot  No. 
7,  of  267  acres,  lot  No.  8,  of  186  acres,  lot 
No.  10,  of  111  acres,  lot  No.  11,  of  650  acres, 
lot  No.  15,  of  400  acres,  lot  No.  16,  of  500 
acres,  at  the  aggregate  price  of  $156.50;  and 
that  Joseph  Rader,  assignee  of  M.  L.  Rader, 
became  the  purchaser  of  lot  No.  1,  of  261 
acres,  lot  No.  2,  of  130  acres,  lot  No.  8,  of 
146  acres,  at  the  aggregate  price  of  $124.50; 
and  that  Joseph  Rader  and  A.  F.  Rader  be- 
came the  purchasers  of  lot  No.  4,  of  218 
acres,  lot  No.  5,  of  130  acres,  at  the  aggre- 
gate price  of  $127.50;  and  that  A.  F.  Rader 
became  the  purchaser  of  lot  No.  12,  of  180 
acres,  lot  No.  13,  of  225  acres,  and  lot  No.  14, 
of  137%  acres,  at  the  aggregate  price  of 
$35.28.  By  a  decree  entered  on  the  7th  day 
of  August,  1876,  the  report  of  said  sales  and 
said  sales  were  confirmed,  and  said  commis- 
sioner directed  to  execute  .deeds  to  the  pur- 
chasers for  the  lots  purchased  by  them,  re- 
spectively, upon  the  payment  of  the  whole 
of  the  purchase  money.  By  deed  dated  the 
13th  day  of  March,  1877,  said  John  M.  Hutch- 
inson, commissioner  of  school  lands,  con- 
veyed to  the  defendants  James  S.  Craig  and 
John  S.  Conner  (It  being  stated  in  said  deed 
that  Craig  had  assigned  to  said  Conner  half 
of  the  lands  purchased  b^  him)  the  lots  of 
land  out  of  these  three  tracts,  of'  1,183% 
acres  each,  purchased  by  said  Craig  as  afore- 
said, with  the  statement  in  said  deed  that 
said  three  tracts  of  land  had  become  forfeit- 
ed and  delinquent  to  the  state.  By  deed 
dated  the  5th  day  of  January,  1891,  James  S. 
Craig,  describing  himself  as  former  commis- 
sioner of  school  lands,  conveyed  to  the  de- 
fendant M.  L.  Rader  the  whole  of  lots  Nos. 
1,  2,  and  3,  and  the  undivided  one-half  of 
lots  Nos.  4  and  5;  the  deed  stating  that  Jo- 
seph Rader  had  directed  the  conveyance  to 
be  made  for  the  lots  purchased  by  him  to  the 
said  M.  L.  Rader.  This  deed  expressly  ex- 
cepts and  reserves  from  the  operation  there- 
of 'one-half  undivided  of  said  Lots  No.  4  of 
said  218  acres  and  No.  5  of  /said  130  acres/ 
which  reserved  and  excepted  two  lots  were 
purchased  by  A.  F.  Rader,  and  duly  con- 
firmed to  him  by  the  decree  of  confirmation 
last  aforesaid.    That  the  foregoing  are  the 
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only  deeds  ever  made,  and  it  does  not  appear 
in  the  record  that  any  deed  .was  ever  made 
to  the  said  A.  F.  Rader  for  the  undivided 
half  of  said  lots  Nos.  4  and  5,  nor  any  deed 
to  the  said  A,  F.  Rader  for  lots  Nos.  12,  13, 
and  14. 

"It  further  appears  from  the  record  that 
said  lots  Nos.  1,  2,  3,  4.  and  5  were  never  en- 
tered upon  the  landbooks  in  the  name  of  the 
said  Raders,  or  any  of  them,  or  any  person 
claiming  under  them,  until  after  the  making 
of  said  deed  of  January  5,  1891,  nor  were 
any  taxes  paid  by  them  upon  any  of  said 
lands  until  the  year  1891.  In  other  words, 
although  said  lands  were  claimed  to  have 
been  purchased  in  1875,  and  the  sales  con- 
firmed in  1876,  none  of  said  lots  were  char- 
ged to  said  purchasers,  or  any  taxes  paid 
thereon,  from  1875  to  1891,  a  period  of  16 
years.  It  further  appears  from  the  record 
that  said  lots  Nos.  12,  13,  and  14,  claimed  to 
have  been  purchased  by  A.  F.  Rader  in  1875, 
were  never  entered  upon  the  landbooks  or 
charged  with  taxes  in  his  name,  or  any  taxes 
paid  on  the  same  or  any  one  of  them.  And 
there  is  nothing  in  said  record  to  show  that 
said  A,  F.  Rader  ever  did  comply  with  the 
terms  of  the  sale  by  the  payment  of  the  de- 
ferred payments  for  said  last-mentioned  lots. 
It  further  appears  from  the  record  fhat  the 
order  of  sale  of  August  9,  1875,  directed  the 
notice  of  sale  to  be  published  in  the  Green- 
brier Independent,  a  newspaper  published  in 
the  town  of  Lewisburg,  and  also  to  be  posted 
at  the  courthouse  door  of  Nicholas  county 
and  at  least  four  of  the  most  public  places 
in  said  county,  for  30  days  next  preceding 
the  sale,  and  that  the  commissioner  was  di- 
rected to  have  proper  surveying  done,  and 
that  the  plat  and  description  of  each  tract 
surveyed  be  returned  with  his  report  It  does 
not  appear  in  the  record  that  the  notice  was 
ever  posted  at  the  courthouse  door  or  any- 
where else  in  Nicholas  county,  but  it  was 
published  in  the  Greenbrier  Independent  A 
copy  of  the  notice  so  published  is  found  in 
the  record,  stating  that  the  sale  would  be 
had  *at  public  auction  in  front  of  the  court- 
house door  in  Nicholas  county,  West  Vir- 
ginia, on  Tuesday,  the  12th  day  of  October, 
1875.'  In  that  notice  no  intimation  was 
given  that  said  lands  would  be  sold  in  lots 
or  parcels,  but  a  statement  was  made  that 
three  tracts,  of  1,183^4  acres  each,  would  be 
sold.  The  order  entered  on  the  7th  day  of 
August,  1876,  confirming  the  sales  of  the  lots 
to  Craig  and  the  Raders,  states  that  these 
lands  were  sold  *in  front  of  the  courthouse 
door  of  said  county  on  the  11th  and  12th 
days  of  October,  1875,'  notwithstanding  said 
three  tracts  were  advertised  to  be  sold  on 
the  12th  day  of  October,  1875;  and  the  deeds 
made  to  defendants  Craig  and  M.  L.  Rader 
both  state  that  such  sales  were  made  on  the 
11th  and  12th  days  of  October,  1875.  It 
thus  appears  that  the  sales  actually  took 
place  one  day  in  advance  of  the  date  stated 
In  the  public  notice.    It  is  further  -shown  by 


the  record  that  these  three  tracts  of  land 
were  returned  in  the  name  of  the  said  pat- 
entees  for  the  years  1875  and  1876,  and  were 
certified  by  the  auditor  for  sale  in  1877,  and 
were  sold  for  said  taxes  on  October  10,  1877, 
and  were  purchased  by  the  sheriff  of  said 
county  for  the  state  of  West  Virginia,  and 
were  subsequently  certified  by  the  auditor  to 
the  clerk  of  the  circuit  (!ourt  of  Nicholas 
county,  as  required  by  law,  to  be  sold  for  the 
benefit  of  the  school  fund,  and  that  for  the 
year  1877  said  tracts  of  land  were  returned 
delinquent,  and  were  sold  for  such  delin- 
quency by  said  sherifl!  on  October  28,  1879, 
and  purchased  by  the  defendant  J.  S.  Craig, 
but  no  deed  was  ever  obtained  by  said  Craig 
under  said  sale,  and  therefore  he  obtained 
no  right  thereunder.  It  is  further  shown  by 
the  record  that  the  report  of  the  sale  in  1877 
for  the  taxes  of  1875  and  1876  aforesaid  was 
not  returned  by  the  sheriff  within  the  time 
required  by  law." 

The  statement  of  facts  so  far  is  taken 
from  the  brief  of  counsel  for  appellants. 
The  following  additional  facts  appear  from 
the  record:  That  after  the  purchase  of  said 
lands  at  the  sheriff's  sale  on  October  28, 
1879,  for  the  taxes  due  thereon  for  the  years 

1877  and  1878,  C.  I.  Lewis,  representing  the 
plaintiff's  title  and  interest,  offered  to  re- 
deem the  lands  from  Craig,  to  which  Craig 
consented,  and  tendered  him  a  receipt  there- 
for as  follows:  ''Received  May  18th,  1880, 
of  C.  I.  Lewis  twenty-eight  dollars  and  85 
cents  taxes  and  interest  to  this  time  at  the 
rate  of  12  per  cent  on  three  tracts  of  land 
of  1,183^  acres  each  sold  by  the  sheriff  of 
Nicholas  county  on  the  28th  day  of  October, 
1879,  one  tract  for  the  taxes  of  1^7  and 

1878  and  the  other  two  tracts  for  the  taxes 
of  1877  and  the  three  tracts  purchased  by 
me  for  the  aggregate  sum  of  $26.97.  But 
this  acceptance  of  said  sum  by  me  is  not  to 
prejudice  the  rights  or  title  of  any  party  or 
parties  obtained  under  a  sale  made  by  John 
M.  Hutchinson,  Commissioner  of  School 
-Lands  under  a  decree  for  the  sale  of  said 
three  tracts  of  land  made  by  the  Circuit 
Court  of  the  County  of  Nicholas  about  the 
year  1874."  This  Le\^i8  refused  to  accept, 
and  deposited  the  sum  necessary  for  redemp- 
tion with  the  clerk  of  the  county  court.  He 
left  it  there  for  a  short  time,  and  then  with- 
drew it,  thus  abandoning  all  thoughts  of  re- 
demption. A  portion  of  the  lands  was  con- 
tinued on  the  taxbooks  for  the  year  1879, 
and  in  the  year  1881  they  were  again  sold  for 
taxes.  From  this  time  on  down  to  the  pres- 
ent time  the  lands  have  not  been  assessed  to 
the  original  patentees — a  period  of  more 
than  15  years  to  the  beginning  of  this  suit, 
and  almost  25  years  to  the  present  date. 
During  all  this  time  the  portion  claimed  by 
J.  S.  Craig  and  J.  S.  Conner  has  been  assess- 
ed in  their  names,  and  they  have  paid  the 
taxes  thereon  from  and  including  the  year 
1878  down  to  and  including  the  present  time. 
That  said  lands  have  not  since  been  returned 
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delinquent,  but  tbe  appelleee  claim  that  they 
had  actual,  open,  notorious,  continuous,  and 
exclusive  possession  thereon  under  their  pur- 
chase from  the  commissioner  of  school  lands* 
ratified  and  confirmed  by  the  circuit  court  on 
the  7th  day  of  August,  1876. 

The  first  question  that  demands  considera- 
tion is  as  to  whether  the  plaintiffs  have 
shown  any  right  to  maintain  this  suit  It  is 
admitted  that  the  state  purchased  the  lands 
in  the  year  1877  for  the  taxes  delinquent 
thereon  for  tbe  years  1875  and  1876;  that 
notwithstanding  such  purchase  the  lauds  re- 
mained on  the  landbooks  until  the  year  1879, 
when  they  were  again  sold  for  taxes,  and 
purchased  by  Craig,  who  never  obtained  a 
deed  therefor.  They  were  then  dropped 
from  the  landbooks,  and  no  attempt  has  ever 
been  made  by  plaintiffs,  or  those  under 
whom  they  claim,  to  restore  them  thereto. 
Thus  plaintiffs'  title  has  long  since  been  for- 
feited to  the  state,  both  by  Constitution  and 
statute,  for  nonentry  on  the  landbooks  for  a 
period  of  upwards  of  15  years,  unless  they 
have  shown  a  good,  legal  excuse  for  not  mak- 
ing such  entry.  They  do  not  claim  that  they 
ever  made  any  effort  to  redeem  the  lands  or 
have  such  entry  made,  but  rest  their  case 
solely  on  the  claim  that  because  the  state 
purchased  these  lands  in  the  year  1877  for 
the  taxes  of  the  years  1875  and  1876,  and 
such  sale  was  void  because  the  sheriff  failed 
to  make  his  report  in  the  time  required,  such 
void  sale  excused  them  from  making  any  at- 
tempt to  restore  their  lands  to  the  land- 
books,  and  that  the  afterward  continuance 
thereof  on  the  landbooks  up  until  the  year 
1879  was  also  illegal  and  void  by  reason  of 
such  void  sale.  In  short,  that  such  sale  was 
void  to  invest  their  title  in  the  state,  but 
valid  to  suspend  their  title  in  the  air,  and 
furnish  them  a  just,  equitable  excuse  for 
their  total  lack  of  diligence  and  regard  for 
the  Just  duty  they  owed  the  state  for  more 
than  20  years,  beginning  with  their  delin- 
quency for  the  year  1875.  Plaintiffs,  to  sus- 
tain tills  contention,  rely  on  the  decision  of 
the  Circuit  Court  of  Appeals  of  the  United 
States  in  Sayers  v.  Burkhardt,  85  Fed.  246, 
29  C.  C.  A.  187,  which  holds  that,  "where 
lands  have  been  purchased  by  the  Jrtate  at 
tax  sale,  they  cannot  be  forfeited  for  non- 
entry  on  the  landbooks  for  taxation  under 
the  statute  of  West  Virginia  which  provides 
that  lands  so  sold  shall  not  thereafter  be  en- 
tered for  taxation  unless  redeemed."  Sup- 
ported by  the  decision  of  this  court  in  the 
case  of  Totten  v.  Nighbert,  41  W.  Va.  800,  24 
8.  E.  627,  in  which  it  is  held  that  *Sehere 
land  has  been  sold  for  taxes,  and  purchased 
for  the  state,  and  the  clerk  of  the  county 
court  illegally  places  such  land  on  the  land- 
books  for  succeeding  years  in  the  former 
owner's  name,  and  such  land  is  again  delin- 
quent, and  sold,  by  direction  of  the  auditor, 
for  the  taxes  of  such  succeeding  years,  such 
sale  is  illegal  and  void,  and  the  purchaser 
acquires  no  title  by  reason  thereof.''    These 


decisions  are  both  in  harmony  with  each 
other  and  the  statute  which  they  construe, 
but  do  not  in  any  sense  sustain  plaintiffs* 
contention  that,  if  the  sale  to  the  state  is 
void,  the  lands  cannot  be  restored  to  tho 
landbooks  on  request  of  the  original  owner, 
in  discharge  of  the  requirements  of  the  Con- 
stitution and  the  statute.  When  the  state 
once  acquires  the  title  of  the  landowner, 
either  by  purchase  or  forfeiture,  its  title  be- 
comes absolute,  and  it  cannot  be  divested 
thereof  in  any  otheif  manner  than  is  author- 
ized by  law.  State  v.  Swann,  46  W.  Va.  128, 
33  8.  B.  89;  State  v.  Sponaugle,  45  W.  Va. 
415,  32  S.  B.  283,  43  L.  R.  A.  727 ;  McClure 
V.  Maitland,  24  W.  Va.  561.  No  title  re- 
mains in  the  landowner,  and  therefore  the 
replacement  of  tbe  lands  on  the  landbooks 
before  redemption  or  sale  would  be  illegal 
and  void.  If  the  sale  to  the  state,  however, 
is  for  any  reason  illegal  and  void,  no  title 
passes,  but  the  title  remains  in  the  land- 
owner, who  is  presumed  to  know  the  law. 
and  it  is  his  duty  to  take  steps  Immediately 
to  restore  the  land  to  the  proper  books ;  and. 
if  he  fails  to  do  so  for  five  consecutive  years, 
such  title  as  remains  in  him  is  forfeited  to 
the  state.  Simpson  v.  Bdmiston,  23  W.  Va. 
675.  The  clerk,  the  assessor,  and  the  land- 
owner are  all  presumed  to  know  the  law,  and 
presumed  to  know  when  a  sale  is  illegal  and 
void,  and  their  ignorance  of  law  furnishes  no 
excuse  for  disobedience  thereof. 

It  is  maintained  that  tbe  clerk  is  a  mere 
ministerial  officer,  and  that  it  is  his  duty, 
under  his  oath,  to  obey  the  plain  mandate  of 
the  statute,  without  investigating  the  valid- 
ity or  invalidity  of  the  sale.  To  the  contrary, 
the  law  presumes  that  the  clerk  knows  the 
law,  and,  knowing  it  knows  when  a  sale  is 
valid,  or  invalid,  and  must  act  accordingly 
to  comply  with  his  oath  of  oflSce;  and  the 
plea  of  ignorance  will  furnish  him  no  ex- 
cuse, and  will  not  make  any  illegal  act  done 
by  him  legal.  The  clerk's  ignorance  can- 
not make  that  legal  which  is  illegal,  or  make 
that  illegal  which  is  legal.  The  oath  he 
takes  is  "that  he  will  support  the  Constitu- 
tion of  the  United  States  and  the  Constitu 
tion  of  this  state,  and  that  he  will  faithfully 
discharge  the  duties  of  his  said  office  to  the 
best  of  his  skill  and  judgment."  Though 
his  skill  and  Judgment  may  sometimes  be  in 
error,  yet  they  cannot  make  law,  after  the 
manner  of  the  errors  of  courts  oif  last  resort, 
although  they  may  excuse  him  from  inten- 
tional wrong.  While  both  the  assessor  and 
the  clerk  are  administrative  ofiScers,  and  be- 
long to  the  administrative  branch  of  the 
state  government,  yet,  in  restoring  lands  to 
tlie  landbooks,  improperly  omitted  therefrom, 
they  act  Judicially. 

Section  10,  c.  54,  p.  83,  Acts  1875,  pro- 
vides that  "when  the  assessor  shall  ascer- 
tain that  there  Is  'any  land  in  his  district 
which  has  not  been  entered  in  his  landbook, 
or  after  being  so  entered,  has  from  any 
cause,  been  omitted  for  one  or  more  years. 
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he  sliall  make  an  entry  th^eof,  and  of  the 
name  of  the  '  owner  *  •  *  and  shall 
charge  the  same  with  all  the  taxes  which 
should  haye  been  charged  or  collected  there- 
on since  the  twentieth  day  of  June,  1868, 
with  lawful  interest  thereon."  By  section 
10,  c.  73,  p.  107,  Acts  1879,  this  section  was 
amended  and  re-enacted  by  adding  thereto, 
after  the  word  "omitted,"  "for  a  period  of 
leas  than  five  years,'*  in  lieu  of  "for  one  or 
more  years,"  fhus  subjecting  it  to  the  con- 
stitutional limit  of  forfeiture,  and  also  omit- 
ted therefrom,  "since  the  twentieth  day  of 
June,  1863."  By  chapter  12,  p.  Ill,  Acts 
1881,  the  clerk  of  the  coun^  court  is  di- 
rected to  make  out  the  landbooks,  and  au- 
thorized to  correct  any  mistakes  he  may  dis- 
cover therein.  Section  10  (page  115)  is  con- 
tinued in  this  act  substantially  as  formerly, 
with  the  following  clause  added  thereto, 
"An4  if  the  clerk  of  the  county  court  make 
any  such  discovery  [that  is,  that  any  lands 
have  been  omitted  therefrom  for  a  period  of 
less  than  five  years]  he  shall  enter  the  same 
in  the  landbooks  and  inform  the  proper  as- 
sessor thereof,  who  shall  assess  the  same  as 
aforesaid  and  certify  his  assessment  to  the 
clerk;  and  the  clerk  shall  thereupon  charge 
said  real  estate  with  taxes  as  aforesaid.*' 
This  section,  materially  unchanged,  has  been 
continued  to  the  present  time.  Section  10, 
c.  29,  Ck>de  1899.  Thus  both  the  clerk  and 
the  assessor,  in  ascertaining  what  lands  have 
been  improperly  omitted  from  the  landbooks 
for  any  cause,  are  clothed  with  Judicial 
powers,  often  nominated  quasi  Judicial;  and, 
when  a  landowner  seeks  to  have  his  land 
restored  to  the  landbooks  because  illegally 
omitted  for  any  cause,  the  duty  is  imposed 
on  them  of  investigating  the  grounds  of  ille- 
gality, and  if  found  to  be  true,  and  forfeiture 
has  not  yet  accrued,  of  restoring  such  lands, 
with  all  unpaid  taxes,  with  legal  interest 
thereon  chargeable  against  the  same,  to  the 
landbooks.  Thus  the  state  is  made  whole, 
and  the  landowner  redeems  his  land  from  de- 
linquency and  sale,  and  prevents  forfeiture 
thereof. 

In-  Welty's  treatise  on  the  Law  of  Assess- 
ment, 9  25,  p.  87,  the  law  is  stated  as  fol- 
lows: "In  the  exercise  of  the  functions  and 
in  the  discharge  of  the  duties  of  his  office, 
ai;  assessor  acts  both  Judicially  and  minis- 
terially; that  is,  some  of  his  acts  are  Judi- 
cial, and  some  ministerial.  When  it  becomes 
necessary  to  determine  a  question  of  law  or 
fact,  the  act  is  Judicial.'*  The  acts  of  as- 
sessors in  determining  what  property  is  lia- 
ble to  taxation  are  Judicial  in  their  char- 
acter. Throop  on  Public  Officers,  571;  Wheel- 
ing Bridge  Oo.  v.  Paull,  Judge,  39  W.  Va. 
142,  19  S.  E.  551;  Cunningham  v.  Brown, 
39  W.  Va.  688,  20  S.  B.  615;  Charleston 
Bridge  Co.  v.  County  Court,  41  W.  Va.  658» 
24  S.  B.  1002. 

It  is  therefore  plain  that  either  the  as- 
sessor or  the  clerk  had  authority  to  restore 
these  lands  to  the  landbooks  on  application 


of  the  owners  at  any  time  before  they  be- 
came forfeited  by  reason  of  nonentry,  pro- 
vided the  former  purchase  by  the  state  was 
illegal  or  void  for  any  cause;  and*  having 
the  power,  it  was  incumbent  on  them  as  a 
duty  to  do  so  when  thereto  requested.  What- 
ever title  remained  in  the  owners  became 
forfeited  to  the  state  after  they  had  been  oft 
the  landbooks  for  five  consecutive  years. 
Hence,  whether  the  sale  to  the  state  was 
valid  or  invalid,  the  landowners  lost  their 
title,  and  it  became  absolutely  vested  in  the 
state.  Having  no  title  or  no  suable  inter- 
est in  the  BUbJect-matter  of  the  suit,  they 
cannot  maintain  the  same.  King  v.  Mullins, 
171  U.  S.  404,  18  Sup.  Ct  925,  43  U  Bd. 
214;  King  v.  Panther  Lumber  Co.,  171  U. 
8.  437,  18  Sup.  Ct  573,  43  L.  Bd.  227.  With- 
out title  either  legal  or  equitable^  plaintilts 
cannot  attack  the  defendants'  title  papers 
as  being  fraudulent  and  void  and  creating 
a  cloud  on  their  lost  title,  since  the  fraud 
alleged  had  nothing  to  do  with  the  loss  of 
their  title.  The  cancellation  of  defendants* 
papers  would  not  restore  their  lost  title.  The 
rule  is  stated  in  17  Am.  Plead,  ft  Prac  800, 
as  follows:  "A  bill  to  quiet  title  or  remove 
a  cloud  cannot  be  maintained  by  any  one 
who  is  not  interested  in  the  title.  The 
plaintiff  must  have  some  title,  either  legal 
or  equitable,  for  it  is  a  general  rule  that  he 
must  recover,  if  at  all,  upon  the  strength  of 
his  own  title,  and  not  upon  the  weakness 
of  that  of  his  adversary.  Want  of  title  in 
the  plaintiff  renders  it  unnecessary  to  ex- 
amine that  of  the  defendant" 

It  is  insisted  that  as  the  purchase  by  the 
defendants,  under  which  they  hold,  waa  by 
a  decree  of  the  circuit  court  at  the  instance 
of  the  commissioner  of  school  lands,  plain- 
tiffs are  entitled  to  the  benefit  of  all  taxes 
paid  by  such  purchasers  to  prevent  forfei- 
ture of  their  land,  under  the  decision  of 
Lynch  v.  Andrews,  25  W.  Va.  751,  and 
Sturm  V.  Fleming,  26  W.  Va.  54.  These 
cases  hold  that  there  was  such  privity  be- 
tween the  purchaser  at  a  Judicial  sale  and 
the  person  whose  land  was  sold  thiBit  if  such 
sale,  and  the  deed  made  in  pursuance  there- 
of, should  thereafter  be  set  aside,  the  pay- 
ment of-  taxes  by  the  purchaser  would  pre- 
vent the  forfeiture  of  the  title  to  the  state 
during  the  period  covered  by  such  annulled 
sale  and  deed.  This  arises  from  the  fact 
that  the  titles  are  the  same,  and  temporarily 
vested  in  the  purchaser,  and,  as  he  pays 
the  state  taxes  during  the  interim,  the  title 
cannot  possibly  be  forfeited,  but  that  the  pur- 
chaser would  have  the  right  to  reimburse- 
ment of  the  taxes  from  the  owner  of  the 
land,  whose  title  is  restored  or  freed  from 
cloud.  In  the  present  case  there  was  no 
such  Judicial  sale  as  would  create  or  con- 
tinue a  privity  between  the  original  owners 
and  the  purchasers.  Such  owners  were  not 
parties  to  the  proceedings,  nor  were  they 
entitled  to  be.  McClure  v.  Biaitland,  24  W. 
Va.  561.     Their  title  was  not  sold^  but  it 
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was  only  rach  title  as  tbe  state  had  at  that 
time.  If  any^priyity  existed,  it  was  between 
the  state  and  the  purchasers.  If  the  state 
had  no  title,  then  the  decree  of  confirmation 
and  deeds  in  pursuance  thereof  furnished 
mere  color  for  the  beginning  of  a  new  title, 
bringing  this  case  clearly  within  the  rule 
of  Simpson  v.  Edmiston,  23  W.  Va.  675; 
State  y.  McESldowney,  64  W.  Va.  695,  47  S. 
B.  650. 

Having  reached  the  conclusion  that  the 
plaintiffs  have  lost  their  title,  whether  the 
purchase  by  the  state  in  1877  is  valid  or 
invalid,  it  becomes  wholly  unnecessary  to 
inquire  into  the  validity  of  such  purchase, 
for  the  afterwards  forfeiture  for  nonentry 
renders  the  state's  title,  though  otherwise  de- 
fective, absolute  and  indefeasible. 

It  is  said  by  Mr.  Justice  Harlan  in  the 
case  of  King  v.  Mullins,  171  U.  S.,  on  page 
435,  18  Sup.  Gt  937,  48  L.  Ed.  214,  that 
this  "is  a  case  of  sheer  neglect  upon  the 
part  of  the  landowner  to  perform  the  duty 
required  of  him  by  the  Constitution  and 
statutes  of  the  state."  PlaintifTs'  counsel 
avers  in  his  brief  that  "the  evidence  in  the 
case  at  bar  shows  that  the  commissioner  of 
school  lands  refused  to  proceed  against  these 
lands,  and  thereby  deprived  the  former  own- 
ers of  their  right  of  redemption,  or  the  right 
to  contest  the  validity  of  the  sale,"  and  re> 
lies  on  this  fact  to  give  a  court  of  equity 
jurisdiction,  and  cites  King  v.  Mullins  as 
upholding  his  conclusion.  Counsel  certainly 
had  some  other  c^ase  in  his  mind  when  pre- 
paring his  brief,  for  it  is  alleged  in  plain- 
tiff's bill  that  the  commissioner  of  school 
lands  was  about  to  bring  proceedings  to  sell 
their  lands  as  forfeited  to  the  state,  and  they 
pray  ••that  the  said  P.  B.  Smith,  commis- 
sioner of  school  lands  as  aforesaid,  be  in- 
hibited, restrained,  and  enjoined  from  pro- 
ceeding again^  said  lands  as  forfeited  and 
subject  to  be  sold  by  him  for  the  benefit  of 
the  school  fund  under  and  by  virtue  of  said 
pretended  forfeiture  and  sale  aforesaid." 
So  that  plaintiffs  not  only  claim  that  the  sale 
was  void  and  prevented  forfeiture,  but  sat- 
isfied the  delinquency  of  the  land,  and  re- 
lieved them  from  the  necessity  of  redeeming 
the  same  and  paying  any  taxes  thereon  for 
the  past  20  years.  How  long  they  expect 
this  to  last,  does  not  appear.  Certainly  they 
can  hardly  claim  that  the  failure  of  the 
sheriff  to  return  his  report  of  sales  within  10 
days  would  render  the  land  wholly  Immune 
from  taxation.  Not  only  have  plaintiffs 
failed  to  make  any  attempt  to  redeem  their 
land,  but  they  pray  an  Injunction  to  pre- 
vent such  opportunity  being  afforded  them. 
i  more  inequitable  plea  could  not  possibly 
be  presented.  Courts  of  equity  help  those 
who  are  willing,  anxious,  and  ready  to  do 
equity,  and  do  not  permit  themselves  to  be 
used  as  instruments  to  deprive  the  state  of 
Its  just  taxes  on  lands  held  only  under  Its 
grants.  No  title  is  good  without  a  grant, 
directly  or  indirectly,  or  mediately  or  im- 


mediately, from  the  state^  and  they  who  ex- 
pect to  keep  their  titles  from  returning  to 
their  original  source  must  pay  the  taxes 
lawfully  assessed  and  assessable  against  the 
same.  Before  the  plaintiffs  can  prevail  in 
equity,  they  must  redeem  their  title  from 
the  state  in  the  manner  pointed  out  by  law. 
Until  they  do  so,  they  cannot  maintain  this 
suit  Davis  V.  Living,  50  W.  Va.  431,  40  S. 
B.  365;  State  v.  Sponaugle,  45  W.  Va.  415, 
32  S.  E.  283,  43  L.  R.  A.  727;  Totten  v. 
Nighbert,  41  W.  Va.  95,  24  S.  E.  627;  King 
V.  Mullins,  171  U.  S.  404,  18  Sup.  Ct  925,  43 
L.  Ed.  214;  King  v.  Panther  Lumber  Co., 
171  U.  S.  437,  18  Sup.  Ct  573,  43  L.  Ed.  227. 
The  plaintiffs'  bill  was  properly  dismissed. 
The  decree  is  afiQrmed. 

BRANNON,  J.  I  concur  in  the  decision 
made  in  this  case,  because  I  think  that  time 
denies  relief  to  the  plaintiffs.  So  many  years 
have  passed  since  the  purchase  by  Craig, 
and  the  means  of  Information  to  the  owners 
of  the  land  that  it  was  not  in  fact  delinquent 
open  to  them.  They  could  have  learned  the 
facts  by  the  slightest  diligence  and  care. 
In  fact,  they  did  know  of  them  long  ago — as 
far  back  as  1879.  The  bill  is  predicated 
upon  ifraud.  Equity  does  not  allow  a  man  to 
lie  supine  through  a  generation.  I  think, 
therefore,  laches  bars  the  bill,  and  also  the 
statute  of  limitation.  But  I  am  not  as  yet 
ready  to  hold  that  when  land  is  sold  to  the 
state  for  delinquent  taxes,  even  where  the 
sale  is  void  for  irregularity,  its  nonentry  on 
the  taxbooks  after  such  sale  will  work  its 
forfeiture.  Section  23,  c.  29,  Code  1899,  pro- 
vides that  "real  estate  purchased  for  the 
state  at  a  sale  for  taxes  shall  not  be  there- 
after entered  on  the  land  books,  but  the 
auditor  shall  keep  a  register  thereof."  Here 
is  a  positive  prohibition  against  the  entry  of 
such  land  on  the  taxbooks,  and  I  cannot 
see  how  the  owners  can  be  remiss  to  the 
extent  of  the  forfeiture  of  their  land.  They 
can  redeem  and  reassess.  We  cannot  say 
that,  if  not  re-entered  for  taxes,  the  owners 
cheat  the  state  out  of  her  taxes,  as  the  land 
is  hers,  and  she  can  sell  it  and  take  all  its 
proceeds,  if  she  chooses  to  deny  them  the 
excess  over  her  taxes  and  interest  and  dam- 
ages; and,  under  the  statutes  as  they  are, 
on  redemption  or  sale  she  gets  back  all  her 
taxes,  with  12  per  cent,  interest.  She  can 
lose  nothing.  The  land  is  hers,  and  not  tax- 
able. State  V.  McEldowney,  54  W.  Va.  695, 
47  S.  B.  650;  State  v.  Belcher,  53  W.  Va. 
359,  44  S.  B.  216 ;  Totten  v.  Nighbert,  41  W. 
Va.  800,  24  S.  B.  627.  In  Sayers  v.  Burk- 
hardt,  85  Fed.  246,  29  C.  C.  A.  137,  it  was 
held  that,  "where  lands  have  been  purchased 
by  the  state  at  a  tax  sale,  they  cannot  be  for- 
feited for  nonentry  on  the  landbooks  for  tax- 
ation, under  the  statute  of  West  Virginia; 
which  provides  that  lands  so  sold  shall  not 
thereafter  be  entered  for  taxation  unless  re- 
deemed." But  it  is  said  in  this  case  that, 
where  the  tax  deed  is  void  for  irregularity. 
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it  Is  the  duty  of.  the  clerk  or  assessor,  on  re- 
quest of  the  owner,  to  restore  the  land  to 
the  taxbooks,  and  that  that  owner  mnst 
cause  him  to  do  so  by  request  or  mandamus. 
I  capnot  see  clearly,  as  yet,  that  In  the  face 
of  a  statute  prohibiting  the  assessment  of 
such  land  a  clerk  or  assessor  can  assume  the 
function  of  passing  upon  the  validity  of  the 
tax  sale — generally  a  most  Intricate  and  deli- 
cate question  of  law — and  thus  exercise  Ju- 
dicial functions.  The  sale  is  colorable — ^its 
validity  colorable — and  I  cannot  see  how  it 
can  be  overthrown  by  the  clerk  or  assessor. 


(56  W.  Va.  41«) 
LIPSCOMB'S  ADBTR  v.  CONDON  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  6,  1904.) 

ATTACmCENT— SHARES  OF  STOCK— PEB80NAL  ES- 
TATB—GABNISHMENT— CERTIFICATE  OF  STOCK 
— SALE— TRANSFER  ON  BOOKS— TITLE  ACQUIR- 
ED—CLAIM  OF  THIRD  PARTY— JURY  TRIAL- 
WAIVER. 

1.  By  the  common  law,  shares  of  stock  in  a 
corporation,  being  in  the  nature  of  choses  in 
action,  intangible  property  incapable  of  manual 
seizure,  are  not  subject  to  execution  or  attach- 
ment   They  are  by  statute. 

2.  Section  9  of  chapter  106  of  the  Code  of 
1899,  giving  the  plaintiff  in  an  attachment  pro- 
ceeding a  lien  on  the  personal  propertv  of  the 
debtor  from  the  time  of  the  levying  of  the  at- 
tachment, or  serving  a  copy  thereof  on  the  gar- 
nishee, on  all  the  personal  propertv,  choses  in 
action,  and  other  securities  of  the  defendant  in 
the  hands  of  the  garnishee,  and  on  any  real 
estate  of  the  debtor  levied  on  by  virtue  thereof, 
from  tlie  suing  out  of  the  same,  includes  shares 
of  corporation  stock  in  the  terms  "personal 
property,  choses  in  action  and  other  securities." 

3.  Such  shares  are  personal  estate,  and  a  spe- 
cies of  incorporeal  property. 

4.  In  a  proceeding  by  the  creditor  of  a  share- 
holder to  subject  his  shares  to  the  payment  of 
his  debt,  the  corporation  in  which  the  shares 
are  held  should  be  made  the  garnishee. 

5.  A  certificate  of  stock  is  not  the  stock  it- 
self, but  is  evidence  of  its  existence  and  owner- 
ship. 

u.  Though,  when  issued,  such  certificate  is  a 
muniment  of  title,  it  is  not  essential  to  the  ex- 
istence of  the  property  represented  by  it. 

7.  A  certificate  is  not  necessary  to  a  sale  of 
shares.  The  l}eneficial  interest  m  them  is  as- 
signable by  parol,  the  ownership  passing  im- 
mediately on  consummation  of  the  sale,  by  force 
of  the  contract,  as  in  the  case  of  ordinary  choses 
in  action,  and  not  by  operation  of  law. 

8.  A  sale  of  shares  for  which  no  certificate 
has  been  issued  may  be  evidenced  by  an  informal 
written  instrument,  executed  and  delivered  by 
the  transferror  to  the  transferee,  without  a 
power  of  attorney  entitling  the  latter  to  have 
the  same  transferred  on  the  books  of  the  com- 
pany. 


9.  In  this  state  a  shareholder  may,  upon  his 
demand,  obtain  a  certificate  of  his  shares,  but 
unless  demanded  by  him  it  need  not  be  issued, 
and  he  may  freely  transfer  the  shares  without 
it  if  they  are  fully  paid  up.  or  security  for  the 
balance  due  on  them,  satisfactory  to  the  board 
of  directors,  be  given. 

10.  Section  21  of  chapter  58  of  the  Code  of 
18(>9,  requiring  corporations  to  keep  transfer 
books  and  the  shares  to  be  assigned  therein, 
Is  intended  for  the  protection  ana  convenience 
of  the  corporation  and  its  shareholders. 

f  L  See  AtUchment,  voL  6,  Cent  Dig.  |  Itt. 


11.  The  books  and  papers  of  a  private  corpora- 
tion under  the  laws  of  this  state  are  not  public, 
but  private,  records  and  docomenta. 

12.  An  unregistered  transfer  of  shares  of  cor- 
poration stock,  for  which  no  certificate  has  been 
issued,  if  made  for  a  valuable  consideration  and 
without  fraud,  vests  in  the  transferee  a  title  to 
the  shares  superior  to  the  claim  of  a  subsequent 
attaching  creditor  of  the  transferror. 

13.  In  the  absence  of  fraud  and  statutory  regu- 
lations, a  creditor  proceeding  by  execution  or 
attachment  only  obtains  such  rights  in  the 
property  seized  as  his  debtor  had  at  the  time 
of  the  seizure. 

14.  The  rights  of  a  creditor  respecting  shares 
of  corporation  stock  for  which  certificates  have 
not  been  issued,  alleged  to  be  the  proper^  of 
his  debtor,  are  the  same  as  in  the  case  of  an 
ordinary  chose  in  action. 

15.  When,  under  the  provisions  of  section  23 
of  chapter  106  of  the  Code  of  1899,  a  petition 
is  filed  in  a  suit  in  equity  founded  upon  an  at- 
tachment,  setting  up  title  by  purchase,  and  the 
plaintift  in  the  cause  relies  upon  fraud  in  the 
alleged  purchase  to  defeat  the  claim  of  title  so 
set  up,  the  trial  of  the  issue  must  be  upon  the 
petition  without  any  other  pleading,  and  by 
jury,  unless  trial  by  jury  is  waived. 

low  In  such  case  it  is  reversible  error  to  bear 
and  determine  the  issue  upon  the  petition,  and 
answer  thereto,  and  depositions  of  witnesses, 
according  to  the  rules  and  principles  governing 
courts  of  equity. 

17.  Waiver  of  the  right  of  trial  by  jury  must 
be  by  consent  entered  of  record.  It  cannot  bo 
merely  inferred  from  the  fact  that  Uie  court 
tried  the  case  without  objection. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Tucker  Goun* 
ty ;  John  Homer  Holt,  Judge. 

Bill  by  Lipscomb's  administrator  against 
Levi  Z.  Condon  and  Albert  N.  Homer.  De- 
cree for  plaintiff,  and  defendants  appeaL 
Reversed. 

W.  B.  Maxwell  and  Dailey  ft  Bowen,  for 
appellants.  F.  M.  Reynolds  and  J.  P.  Soott, 
for  appellee. 


POFFENBAROER,  P.  This  is  a  suit  in 
equity  against  a  nonresident  defendant  to 
subject  to  the  payment  of  a  debt,  amounting 
to  $5,000  and  interest,  by  process  of  attach- 
ment and  garnishment,  certain  shares  of 
stock  In  a  corporation,  which,  the  bill  al* 
leges,  are  the  property  of  the  defendant 
The  case  presents  a  number  of  questions 
which  seem  never  to  have  been  passed  upon 
by  this  court 

In  the  absence  of  any  statute  upon  the 
subject  shares  of  stock  in  a  corporation 
are  not  subject  to  execution.  Cook,  Cor.  { 
180;  Clark,  Cor.  1147.  By  that  law  in- 
tangible property  Incapable  of  manual  seiss- 
ure  and  delivery  cannot  be  taken  on  execu- 
tion. Attachment,  being  a  purely  statutory 
remedy,  reaches  only  such  property  as  la 
made  subject  to  it  by  the  statute.  Hence, 
If  the  statutes  governing  the  remedy  by  at- 
tachment do  not  make  shares  liable  under  It 
It  is  clear  that  they  cannot  be  subjected  to 
the  payment  of  debts  by  such  proceeding. 
Drake,  Attach.  {  244;  Haley  v.  Reid,  16 
Qa.  437 ;  Foster  v.  Potter,  37  Mo.  625 ;  Howe 
v.  Starkweather,  17  Mass.  240. 

By  section  20  of  chapter  53  of  the  Code 
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of  1889  it  to  declared  that  such  shares  shall 
be  deemed  personal  estate.  Section  9  of 
chapter  106  gives  the  plaintiff  in  an  at* 
tachment  proceeding  a  lien  from  the  time  of 
the  levying  of  his  attachment  or  serying  a 
copy  thereof,  as  provided  in  that  chapter, 
**iipon  the  personal  property,  choses  in  ac- 
tion, and  other  secnrities  of  the  defendant 
against  whom  the  claim  is,  in  the  hands  of, 
or  due  from  any  garnishee,  on  whom  it  is  so 
served."  By  these  provisions  the  Legisla- 
ture has  expressly  made  choses  in  action 
liable  to  garnishment,  and  shares  of  corpo- 
rate stodc  are  almost  universally  held  by 
the  courts  to  be  property  of  that  nature. 
Thomp.  Com.  Cor.  §8  1070,  2587,  4571;  Cook, 
Cor.  S  12 ;  Clark,  Cor.  §  377.  If  there  were 
no  adjudications  upon  the  subject,  there 
would  be  no  reason  to  hesitate  in  saying  that 
shares  of  stock  are  subject  to  attachment 
under  these  statutes.  Although  this  court 
has  not  construed  them,  similar  statutes 
have  been  passed  upon  in  many  of  the  states. 
In  Railroad  Co.  v.  Payne,  29  Grat  502, 
shares  in  a  railroad  company  were  held  lia- 
ble under  a  statute  which  made  the  attach- 
ment a  lien  upon  all  the  *'estate"  of  the 
debtor.  In  delivering  the  opinion  of  the 
court,  Moncure,  P.,  said  such  shares  were 
plainly  within  the  letter,  as  well  as  the 
spirit,  of  the  law.  In  Bank  v.  Byram,  181 
111.  92,  22  N.  E.  842,  it  was  held  that  the 
words  "rights  and  effects"  of  the  debtor  in 
the  general  attachment  law  were  broad 
enough  to  cover  shares  of  stock.  In  Curtis 
V.  Steever,  36  N.  J.  Law,  304,  the  words 
"rights  and  credits"  in  the  general  attach- 
ment law  were  sufficient.  It  \s  now  well 
settled  by  the  authorities  that,  in  the  absence 
of  any  statutory  provision  to  the  contrary, 
shares  of  stock,  although  incorporeal  In  their 
nature,  are  personal  property.  Clark,  Cor. 
1142,  1143.  As  our  statute  makes  them  per- 
sonal property,  and  subjects  apparently  all 
forms  of  property  to  the  process  of  attach- 
ment by  giving  a  lien  on  the  real  estate,  per- 
sonal property,  and  choses  in  action  and 
other  securities  of  the  debtor,  it  would  be 
very  difficult  to  jBnd  a  plausible  technical 
ground  upon  which  to  except  them,  and  ut- 
terly impossible  to  say,  in  view  of  the  vast 
amount  of  money  and  property  represented 
by  corporation  stock  and  the  extent  of  its 
use  for  purposes  of  credit,  that  the  Legisla- 
ture did  not  intend  that  it  should  be  sub- 
ject to  the  attachment  laws. 

Nor  can  there  be  any  doubt  that,  in  the 
matter  of  procedure,  the  corporation  itself 
may  be  made  the  garnishee.  Whatever  in- 
terest the  shareholder  has  is  in  the  custody 
and  control  of  the  corporation.  A  share  of 
the  capital  stock  of  a  corporation  is  the  in- 
terest or  right  which  the  owner  has  in  the 
management  of  the  corporation,  in  Its  sur- 
plus profits,  and,  upon  dissolution,  in  all  of 
its  assets  remaining  after  the  payment  of  its 
debts.  Clark,  Cor.  1141.  The  certificate  of 
stock  representing  the  share  of  the  owner 


may  be  in  the  hands  of  some  person  other 
than  the  ^debtor  or  the  corporation,  bnt  the 
certificate  is  not  the  share  itself.  For  most 
purposes  it  is  not  regarded  as  property,  but 
pnly  as  evidence  of  the  existence  and  owner- 
ship of  the  shares  named  and  described  In 
it  10  Oyc.  588.  Where  the  proceeding  to 
subject  stodc  by  attachment  is  under  the 
general  attachment  laws,  the  corporation  is 
made  the  garnishee.  Railroad  Co.  v.  Paine, 
29  Grat  502.  Special  statutes  usually  make 
the  corporation  the  garnishee.  Drake,  At- 
tach. §  259. 

In  this  case  the  stock,  against  which  the 
proceeding  is,  stands  on  the  books  of  the 
company  in  the  name  of  the  debtor,  but  is 
claimed  by  a  third  party  under  an  alleged 
purchase  thereof  from  the  debtor,  made  long 
before  the  order  of  attachment  was  served 
upon  the  company — in  fact,  years  before  this 
suit  was  brought  Is  the  lien  of  the  attach^ 
ment  superior  to  the  title  of  the  purchaser? 
The  assignment  of  the  shares  was  not  made 
by  delivery  of  share  certificates,  but  by  a 
mere  written  assignment  of  the  shareholder 
to  the  purchaser,  specifying  the  number  of 
shares.  It  does  not  appear  that  any  cer- 
tificate had  ever  been  issued,  nor  that  any 
demand  for  the  transfer  of  the  stock  from 
the  seller  to  the  buyer  on  the  books  of  the 
company  had  ever  been  made.  The  circuit 
court  found  and  held  that  for  the  purposes 
of  this  suit  the  stock  was  the  property  of 
the  debtor,  and  decreed  it  to  be  sold;  but 
whether  it  did  so  upon  the  ground  that  the 
sale  was  fraudulent,  or  that  an  unregistered 
transfer  of  the  stock  is  not  good  as  against 
an  attaching  creditor,  does  not  appear. 

"The  decided  weight  of  authority  holds 
that  he  who  purchases,  for  a  valuable  con- 
sideration, a  certificate  of  stock,  is  protect- 
ed in  his  ownership  of  the  stock,  and  is  not 
affected  by  a  subsequent  attachment  or  exe- 
cution levied  on  such  stock  for  the  debts 
of  the  registered  stockholder,  even  though 
such  purchaser  has  neglected  to  have  his 
transfer  registered  on  the  corporate  books, 
thereby  allowing  his  transferror  to  appear 
to  be  the  owner  of  the  stock  upon  which 
the  attachment  or  execution  is  levied." 
Cook,  Cor.  §  487.  This  author  says  it  is  so 
held  in  New  York,  Pennsylvania,  New  Jersey, 
Michigan,  Minnesota,  Missouri,  Delaware, 
Nebraska,  Tennessee,  Kentucky,  Louisiana, 
Mississippi,  Texas,  and  Washington,  inde- 
pendently of  any  statute  on  the  subject.  In 
a  large  number  of  states  the  purchaser,  in 
such  case,  is  protected  by  statute.  In  still 
other  states  a  purchaser  does  not  acquire 
any  right  to  the  stodc  as  against  an  attach- 
ing  creditor  of  the  debtor,  unless  it  is  trans- 
ferred to  him  on  the  books  of  the  company 
before  levied  upon.  The  difference  in  the  de- 
cisions is  attributable,  for  the  most  part, 
to  the  peculiar  terms  of  the  statutes  of  the 
several  states  bearing  upon  the  question, 
and  to  differences  in  construction  of  like  and 
similar  statutes  by  the  courts  of  different 
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BtateB.  Where  there  Is  no  statute  expressly 
or  Impliedly  forbidding  a  sale  of  sfock  with- 
out registration,  it  is  generally,  if  not  uni- 
versally, held  that  the  purchaser  takes  the 
legal  title  without  a  transfer  of  the  stock 
on  the  books.  E3yen  in  those  jurisdictions 
In  which  the  statute  declares  that  the  stock 
shall  be  transferable  only  on  the  books  of 
the  corporation,  it  is  held  that  an  unregis- 
tered transfer  or  assignment  gives  the  pur- 
chaser a  perfect  equitable  title  as  between 
him  and  the  assignor,  and  any  person  claim- 
ing under  the  latter. 

The  reasoning  of  the  court  in  Scripture  v. 
Francestown  Soapstone  Co.,  50  N.  H.  571, 
on  this  subject  seems  to  be  in  perfect  con- 
sonance with  the  rules  and  principles  upon 
which  contracts  and  rights  of  property 
stand.  The  court  said,  in  part:  "It  seems 
too  clear  for  argument  that  the  ownership 
of  the  shares  passes  from  the  seller  to  the 
buyer  by  force  of  the  contract  of  sale,  and 
not  by  operation  of  law ;  and,  if  that  be  so, 
the  buyer's  title,  so  far  as  the  seller  is  con- 
cerned, attaches  the  moment  this  contract 
is  fully  consummated  between  them.  This 
kind  of  property,  being  an  intangible  right, 
somewhat  akin  to  the  right  to  receive  money 
due  upon  a  bond  or  other  chose  in  action,  is 
incapable  of  actual  manual  delivery.  All 
the  seller  can  do,  that  corresponds  at  all  to 
the  delivery  of  personal  chattels  In  other 
cases  of  sale.  Is  to  hand  over  to  the  buyer 
his  certificate,  with  a  sufficient  assignment, 
by  deed  or  otherwise,  to  entitle  him  to  a 
transfer  of  the  shares  on  the  books  of  the 
company.  When  the  seller  has  done  this, 
his  power  and  duty  in  the  matter  are  ended, 
and  it  is  at  the  option  of  the  purchaser 
whether  the  transfer  shall  be  recorded  or 
not  If  the  purchaser  omits  to  have  the 
record  made,  he  can  claim  no  rights  as  a 
member  of  the  corporation;  and  he  also  in- 
curs the  further  risk  of  having  his  title  de- 
feated by  a  subsequent  attachment  or  sale 
to  a  bona  fide  purchaser.  It  is  difficult  to 
see  any  substantial  difference  between  the 
position  of  this  plaintiff  after  the  sale  and 
assignment  of  the  shares  to  him  by  the 
owner,  and  before  a  transfer  was  made  on 
the  books,  and  that  of  the  grantee  in  a  deed 
of  land  before  his  deed  is  recorded.  In  both 
cases  the  seller  has  parted  with  his  title, 
and,  as  to  him,  the  buyer  has  acquired  It. 
It  is  only  third  persons  in  either  case  whose 
rights  or  interests  are  aff^ted  by  the  omis- 
sion. In  the  case  of  an  unrecorded  deed 
the  grantor  continues  to  be  clothed  with  evi- 
dence of  ownership  after  the  conveyance, 
very  similar  to  that  which  remains  with  the 
seller  of  shares  before  the  transfer  has  been 
entered  on  the  books.  The  record  shows 
that  he  Is  still  the  owner  of  the  land,  when 
in  fact  he  Is  not;  and,  so  far  as  any  inter- 
est a  creditor  can  have  in  the  matter  is  con- 
cerned, the  same  is  precisely  true  In  the 
case  of  shares  In  a  corporation,  sold,  but 
not  tranaferred  oo  the  books.    The  statutes 


which  we  hold  requi^  the  transfer  of  shares 
to  be  entered  on  the  books  of  the  corpora- 
tion kept  for  that  purpose  are  certainly  no 
more  explicit  and  absolute  than  that  which 
requires  the  recording  of  deeda  The  object 
of  the  law,  so  far  as  creditors  are  concerned, 
is  the  same  in  both  cases.  As  between  the 
parties  the  title  passes  by  contract,  and  not 
by  the  record  in  both  cases  alike." 

It  is  to  be  observed  that  the  New  Hamp 
shire  court  holds  that  the  statute  making 
the  stock  transferable  only  on  the  books  of 
the  company  Is  in  the  nature  of  a  registra- 
tion law  for  the  benefit  of  purchasers  and 
creditors,  in  consequence  of  which  an  unreg- 
istered purchase  is  not  good  against  a  subse- 
quent attachment;  but  it  does  hold  that,  as 
between  the  parties,  the  equitable  title  pass- 
es, notwithstanding  the  statute.  Many  of 
the  courts  hold  that  under  such  a  statute  the 
legal  title  passes  as  between  the  parties, 
while  only  an  equitable  title  passes  as 
against  the  corporation  and  bona  fide  pur^ 
chasers.  Clark,  Cor.  1785.  "In  those  states 
in  which  an  unregistered  transfer  conveys 
the  legal  title  to  the  shares,  and  not  merely 
an  equitable  title,  an  unregistered  transfer 
will  necessarily  convey  a  good  title  as  against 
subsequent  attaching  or  execution  creditor 
of  the  transferror,  whether  the  latter  has  no- 
tice  of  the  transfer  before  his  levy  or  not 
unless  the  circumstances  are  such  as  to  estop 
the  transferee  to  set  up  his  title,  or  the  trans- 
fer is  fraudulent  as  against  the  creditors  of 
the  transferror.  In  those  jurisdictions  in 
which  it  is  held  that  the  legal  title  remains 
in  the  transferror,  the  courts  have  not  agreed 
as  to  the  effect  of  an  unregistered  transfer 
as  against  an  attaching  or  execution  cred- 
itor 6f  the  transferror."  Clark,  Cor.  1794. 
"If  a  transfer  on  the  books  of  a  corporation 
is  not  required  by  the  charter  or  by-laws, 
nor  by  any  general  law,  It  is  not  necessary 
to  give  a  transferee  a  perfect  title.  In  such 
a  case  a  transfer  by  delivery  of  the  certifi- 
cate of  stock  duly  assigned,  although  not 
registered  on  the  books  of  the  corporation, 
will  prevail  in  all  jurisdictions  over  a  subse- 
quent attachment  by  a  creditor  of  the  trans- 
ferror, whether  he  had  notice  of  the  transfer 
or  not.  And  the  same  is  true  where  regis- 
tration of  transfers  is  required  by  statute, 
not  for  all  purposes,  nor  for  the  protection 
of  creditors,  but  merely  for  the  protection 
of  the  corporation  and  its  creditors.  'It  re- 
quires a  clear  provision  of  the  charter  Itself, 
or  of  some  statute,'  said  the  Massachusetts 
court  *to  take  from  the  owner  of  such  prop- 
erty the  right  to  transfer  it  in  accordance 
with  known  rules  of  the  common  law.  And 
by  those  rules  the  delivering  of  a  stock  cer- 
tificate, with  a  written  transfer  of  the  same, 
to  a  bona  fide  purchaser,  is  a  sufficient  de- 
livery to  transfer  the  title  as  against  a  sub- 
sequent attaching  creditor.*  *•  Clark,  Cor. 
1798;  citing  Boston  Music  Hall  Ass'n  v.  Cory. 
129  Mass.  485.  In  the  earlier  Massachusetts 
cases,  the  contrary  of  this  doctrine  had  beea 
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held,  and,  since  the  decision  of  tbe  case  Just 
referred  to,  the  Legislature  of  that  state  has 
passed  a  statute  conforming  to  the  princi- 
ples announced  therein. 

In  Continental  Bank  ▼.  Elliott  National 
Bank  (C.  C.)  7  Fed.  369,  holding  that  an  un- 
recorded transfer  of  national  bank  stock  will 
take  precedence  of  a  subsequent  attachment 
in  behalf  of  a  creditor  without  notice,  Low- 
ell, J.,  delivering  the  opinion,  discusses  the 
question  most  lucidly  and  exhaustively,  re- 
viewing many  of  the  authorities,  both  Amer- 
lean  and  English.  In  speaking  of  the  stat- 
utes concerning  transfers  of  the  shares  upon 
the  books  of  the  company  he  says:  "No 
doubt  it  is  sometimes  intended  as  a  record 
of  persons  liable  for  the  debts  of  the  com- 
pany, and  is  so  in  the  case  of  national  banks; 
but  the  great  weight  of  authority  is  that  it 
is  not  intended  for  the  benefit  of  creditors 
of  the  individual  shareholder.  Some  of  the 
courts  hold  that  the  unrecorded  transfer 
passes  only  an  equitable  title;  others,  that 
it  gives  a  legal  title.  I  assume  that  by  the 
decisions  In  the  courts  of  the  United  States 
only  an  equitable  title  is  acquh*ed.  That 
point  is  unimportant."  Again,  he  says,  at 
page  371:  "It  is  a  general  rule  that  cred- 
itors, whether  they  proceed  by  an  attach- 
ment on  mesne  process,  seizure  on  execution, 
oredltors'  bill,  or  through  an  assignee  in 
bankruptcy,  must  take  their  debtor's  prop- 
erty subject  to  all  equitable  as  well  as  legal 
charges,  liens,  or  opposing  titles.  Willis,  J., 
In  giving  Judgment  in  the  Queen's  Bench  in 
1868,  in  a  case  quite  analogous  to  this, 
against  the  right  of  seizing  shares  of  the 
apparent  owner,  said  that  it  was  a  rule  ap- 
plied by  that  court  more  than  a  hundred 
years  before,  in  the  analogous  case  of  the 
statutory  execution  under  the  bankrupt  law, 
that  the  creditors  can  have  no  more  than  a 
debtor  was  entitled  to  in  equity  or  at  law. 
Pickering  v.  Ilfracombe  Ry.  Co.,  L.  R.,  8  O. 
P.  235,  261.  It  has  been  the  law  of  the  Lord 
Mayor's  Court  In  London,  from  the  time  of 
Richard  I,  that  an  equitable  assignment  of 
a  chose  in  action  should  prevail  against  an 
attachment  Westoby  v.  Day,  2  E.  &  B.  605. 
This  application  of  the  rule  obtains  in  Mas- 
sachusetts, and  in  the  United  States  gen- 
erally, though  a  few  courts  hold  otherwise.** 
It  is  proper  to  say  here  that  it  is  the  rule  in 
this  state.  Neill  &  Ellingham  v.  Produce  Co., 
41  W.  Va.  87,  68,  23  S.  C.  702;  Wall  v.  Rail- 
road Co.,  62  W.  Va.  486,  492,  44  S.  E.  294,  64 
L.  R.  A.  601,  94  Am.  St.  Rep.  948;  B.  &  O. 
B.  R.  Co.  V.  McCullough,  12  Grat.  595. 

£<xcept  in  those  cases  in  which  a  statute 
is  held  to  have  inhibited  any  transfer  except 
on  the  books  of  the  company,  the  delivery 
of  the  certificate  with  an  assignment  to  the 
transferee  passes  either  a  legal  or  an  equi- 
table title  to  the  shares;  but,  in  this  case 
no  certificates  appear  to  have  been  issued, 
and  there  was  no  delivery  of  any  certificate 
between  the  parties.  The  only  evidence  of 
the  assignment  is  a  written  instrument  not 


under  seal,  purporting  to  make  over,  trans- 
fer, and  assign,  for  a  valuable  consideration, 
the  shares  therein  described.  Is  this  suffi- 
cient to  pass  any  title?  The  shares  exist 
independently  of  any  certificate.  They  are 
a  species  of  incorporeal  property.  "A  share 
certificate  is  merely  the  paper  representative 
of  an  incorporeal  right,  and  stands  on  a  foot- 
ing similar  to  that  of  other  muniments  of 
title.  It  is  not  in  itself  property,  but  is  mere- 
ly the  symbol  or  paper  evidence  of  property; 
hence  the  proprietary  right  may  exist  with- 
out a  certificate."  10  Cyc.  588.  "This  legal 
relation,  and  proprietary  interest  on  which 
it  Is  based,  are  quite  independent  of  the  cer- 
tificate of  ownership,  which  is  a  mere  evi- 
dence of  title.  The  complete  fact  of  title 
may  very  well  exist  without  it."  Mr.  Jus- 
tice Matthews,  in  National  Bank  v.  Watson- 
town  Bank,  105  U.  S.  217,  222,  26  L.  Ed. 
1089.  "Millions  of  dollars  of  capital  stock 
are  held  without  any  certificate,  or,  if  cer- 
tificates are  made  out,  without  their  ever  be- 
ing delivered.  A  certificate  is  authentic  evi- 
dence of  title  to  stock;  but  it  is  not  the  stock 
itself,  nor  is  it  necessary  to  the  existence  of 
the  stock.  Crumlish  v.  Railroad  Co.,  40  W. 
Va.  627,  22  S.  E.  90.  It  certifies  to  a  fact 
which  exists  independently  of  itself.  And 
an  actual  subscription  is  not  necessary. 
There  may  be  a  virtual  subscription,  deduci- 
ble  from  the  acts  and  conduct  of  the  party." 
Mr.  Justice  Bradley,  in  Pacific  National  Bank 
V.  Eaton,  141  U.  8.  227,  234,  11  Sup.  Ot.  984, 
36  L.  Ed.  702.  Other  cases  to  the  same  effect 
are  First  National  Bank  v.  Gifford,  47  Iowa, 
675;  Brlgham  v.  Mead,  10  Allen,  246;  Curtis 
V.  Crossley,  59  N.  J.  Eq.  358,  361,  45  Atl.  905; 
Agricultural  Bank  v.  Burr,  24  Me.  256;  Cat- 
tle Co.  V.  Burns,  Walker  &  Co.,  82  Tex.  50, 
56,  17  S.  W.  1043. 

A  share  of  stock  being  an  incorporeal 
right,  incapable  of  manual  delivery,  and  the 
certificate  being  nothing  more  than  evidence 
of  its  existence  and  of  title  to  the  share  in 
the  holder,  it  is  obvious  it  may  be  assigned 
without  a  certificate,  and  in  the  mode  adopt- 
ed by  the  defendant  here  and  his  transferee; 
but  for  this  there  is  authority.  "Subscription 
rights  in  a  proposed  corporation  need  not  be 
evidenced  by  written  instrument  in  any  par- 
ticular form,  but  may  be  established  by 
parol.  A  subscription  right  In  a  proposed 
corporation  is  assignable  by  parol,  and  own- 
ership passes  immediately  on  consummation 
of  the  sale,  and  by  force  thereof,  and  not  by 
operation  of  law."  Manchester  St  Ry.  Co. 
V.  Williams  (N.  H.)  52  Atl.  461.  A  certifi- 
cate of  stock  is  important  for  many  purposes, 
but  not  for  the  purpose  of  a  transfer  as  be- 
tween parties.  Id.  464;  Brlgham  v.  Mead, 
10  Allen,  245;  Field  v.  Pierce,  102  Mass.  253, 
261;  Cattle  Co.  v.  Bums,  Walker  &  Co.,  82 
Tex.  66,  17  S.  W.  1043;  Baker  v.  Wasson.  53 
Tex.  150;  Agricultural  Bank  v.  Burr,  24  Me. 
256,  267;  Curtis  v.  Crossley,  69  N.  J.  Eq.  361, 
361,  45  Atl.  905. 

As,  by  the  assignment  or  transfer  from  the 
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debtor  to  his  transferee,  evidenced  by  the 
informal  written  instrument  executed  and 
delivered  by  the  former  to  the  latter,  title  to 
the  stock,  legal  or  equitable,  passed,  what  is 
the  status  of  that  title  as  against  the  attach- 
ing creditor,  assuming  that  it  is  only  the 
equitable  title?  In  addition  to  the  authori- 
ties already  noted  as  maintaining  its  supe- 
riority to  the  attachment  lien,  the  following 
is  quoted  from  that  latest  and  invaluable 
work,  Cyclopedia  of  Law  and  Procedure,  vol. 
4,  p.  632:  **The  right  of  a  creditor  to  property 
attached  must  be  determined  by  the  state  of 
the  title  at  the  time  the  attachment  was 
made^  and,  in  the  absence  of  fraud  and  statu- 
tory regulations,  he  only  obtains  the  rights 
which  the  debtor  had  in  the  property  at  the 
time,  for  the  creditor  is  not  in  the  position  of 
a  bona  fide  purchaser."  The  rule  applies 
'  where  the  debtor  holds  title  to  property  sub- 
ject to  a  valid  outstanding  charge  or  lien, 
whether  the  lien  arises  by  agreement  of  par- 
ties, by  operation  of  law,  or  a  prior  garnish- 
ment Id.  633.  The  only  exception  to  the 
rule,  independent  of  statute,  is  that  of  the 
participation  of  the  adverse  claimant  in  the 
fraudulent  purpose  of  the  debtor,  in  which 
connection  it  is  to  be  noted  that,  in  the  case 
of  a  sale  of  personal  property,  retention  of 
possession  by  the  seller  is  strong  evidence  of 
fraud,  when  the  sale  obstructs  the  rights  of 
a  creditor.  Id.  635.  It  makes  the  sale  prima 
facie  fraudulent  Davis  v.  Turner,  4  Grat 
422;  Forkner  v.  Stuart,  6  Grat  198;  Dance 
V.  Seaman,  11  Grat  778;  B.  &  O.  R.  R.  Co. 
V.  Glenn,  28  Md.  287,  384,  92  Am.  Dec.  68& 
What  effect  this  rule  of  evidence  is  to  have 
is  an  inquiry  which  more  properly  arises  on 
the  question  of  the  validity  of  the  sale,  to 
be  disposed  of  in  a  subsequent  portion  of  this 
opinion. 

As  a  rule,  those  courts  which  hold  an  un* 
registered  transfer  not  good,  as  against  the' 
creditors  of  the  transferror,  do  not  put  It  up- 
on the  ground  that  the  presence  of  the  shares 
on  the  books  of  the  corporation  in  the  name 
of  the  transferror,  after  the  sale,  is  tanta- 
mount to  the  retention  of  the  possession  of 
tangible  personal  property  after  sale,  and  is 
therefore  evidence  of  fraud.  The  Supreme 
Court  of  New  Hampshire,  in  Pinkerton  ▼. 
Railroad  Co.,  42  N.  H.  424,  and  in  Scripture 
V.  Soapstone  Co.,  60  N.  H.  571,  puts  It  par^ 
tially  upon  that  ground.  In  the  former  case 
the  court  said  that  the  Legislature  had  made 
plain  its  intention  that  the  entry  upon  the 
stock  record  should  be  the  appropriate  indi- 
cation of  ownership,  as  it  had  made  provi- 
sion in  regard  to  returns  of  stock  by  the 
clerks  or  treasurers  for  the  purposes  of  taxa- 
tion, private  liability,  and  attachment,  and, 
in  the  case  of  manufacturing  corporations, 
had  ordained  by  express  provision  tliat  a 
transfer  of  stock  should  avail  nothing  against 
an  attachment  until  entered  upon  the  corpo- 
ration records.  Whether,  in  the  absence  of 
such  statute,  the  court  would  have  arrived 
at  the  same  conclusion*  nobody  can  tell,  but 


there  is  no  reason  to  assume  that  it  would. 
In  1887  the  Legislature  of  that  state  made  an 
unregistered  transfer  good  against  an  attach- 
ment Laws  1887,  p.  417,  a  16.  In  Con- 
necticut the  original  idea  was  that  no  tiUe, 
either  legal  or  equitable,  could  pass  by  a 
transfer  unless  recorded  on  the  books  of  the 
corporation.  Marlborough  Mfg.  Co.  v.  Smith, 
2  Conn.  579;  Northrop  v.  Turnpike  Co.,  3 
Conn.  544;  Northrop  v.  Curtis,  5  Conn.  246; 
Oxford  Turnpike  Co.  v.  Bunnel,  6  Conn.  552. 
This  position,  however,  was  abandoned  in 
Colt  V.  Ives,  31  Conn.  25,  81  Am.  Dec'  161, 
propounding  the  quaere  whether,  by  an  un- 
registered transfer,  an  equitable  title  passed, 
and  holding  that,  if  so,  it  was  not  good 
against  an  attaching  creditor  unless  the 
transferee  did  all. he  could  to  have  the  trans- 
fer made  before  the  attachment  was  levied. 
The  statutes  of  Connecticut  seem  not  to  have 
been  so  rigid  in  their  requirements  in  re- 
spect to  the  registration  of  stock  as  those  of 
New  Hampshire.  The  court,  in  the  case  last 
cited,  after  referring  to  the  rule  that  pos- 
session of  tangible  property  is  an  indication 
of  ownership,  says:  "So,  in  respect  to  the 
assignment  of  ordinary  choses  in  action, 
there  must  be  notice  of  an  assignment  to  the 
debtor;  the  assignment  conveying  but  an 
equitable  interest  in  the  thing,  and  notice  to 
a  trustee  being  in  equity  the  ordinary  and 
only  practicable  mode  in  which  an  assignee 
can  protect  his  interest  And  in  the  case  of 
the  purchase  of  stock  in  a  corporation  there 
must  be  such  a  transfer  of  it  as  the  Legisla- 
ture in  the  charter  or  by  statute  prescribes. 
And  notice  of  the  assignment  of  choses  in  ac- 
tion, and  the  transfer  required  by  statute  of 
corporate  stock;  stand  in  lieu  of  the  taking 
and  retaining  of  the  possession  of  personal 
chattels  sold,  being  the  only  po8sessio^  the 
nature  of  the  property  admits  of.*'  As  to 
choses  in  action,  this  is  good  law  when  ap- 
plied to  the  case  of  a  subsequent  purchaser 
for  value  and  without  notice.  But  Is  it  good 
law  as  to  a  creditor  whose  rights  rise  no 
higher  than  those  of  his  debtor?  That  it  Is 
not  considered  sound,  even  in  Connecticut,  ia 
evidenced  by  later  decisions  of  that  court 
In  Mowry  y.  Hawkins,  57  Conn.  453,  18  Atl. 
784,  the  court  said:  "In  the  absence  of  fraud, 
stock  may  stand  in  the  name  of  one  which 
belongs  to  another,  without  being  liable  to 
attachment  for  the  debts  of  the  nominal 
owner.  This  must  be  so  as  to  all  creditors 
who  have  not  been  misled  or  deceived  by  it 
and  as  to  those  who  are  advised  as  to  the 
true  state  of  the  title."  This  proposition  was 
referred  to  in  Skiff  v.  Stoddard,  63  Conn.  198, 
26  Atl.  874,  28  Atl.  104,  21  L.  R.  A.  102,  at 
established  Connecticut  law.  In  New  York 
Commercial  Co.  v.  Francis,  83  Fed.  769,  28 
O.  O.  A.  199,  the  proposition  is  applied  as 
sound  Connecticut  law;  the  court  saying  in 
its  opinion:  **It  is  one  which  we  are  satis- 
fled  is  in  accordance  with  the  general  rule 
and  with  the  principles  of  Justice,  imless  the 
equitable  owner  is  prevented  by  an  estoppel 
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from  allowing  the  truth,  or  there  lias  heen 
some  illegality  or  vlolatioii  of  a  statutory 
requirement/'    In  Alabama  an  unregistered 
transfer  is  not  good  against  an  attacliment, 
because  the  statute  expressly  declares  that 
the  holder  of  stocks  in  corporations  must 
have  the  same  transferred'  on  the  books  of 
the  company  within  15  days,  else  the  same 
shall  be  void  as  to  bona  fide  creditors  and 
subsequent   purchasers   without    notice.    In 
Arkansas  the  statute  gives  precedence  to  the 
attachment  unless  a  certificate  of  transfer 
is  filed  with  the  county  clerk.    In  California, 
Colorado,  and  New  Mexico  the  statute  de- 
clares that  no  transfer  of  stock  shall  be  valid 
for  any  purpose  whatever  until  entered  on 
the  corporate  books.    In  Indiana  the  attach- 
ment prevails  because  the  statute  declares 
that  stock  shall  be  transferable  on  the  corpo- 
rate books,  and  not  otherwise.    In  Iowa  the 
statute  says  transfers  shall  not  be  valid  ex- 
cept as  between  the  parties  until  a  registry 
is  tiad  on  the  corporate  books.    See  Cook, 
Cor.  8  49,  note  5.    In  Vermont  the  statutes 
were  much  like  those  of  New  Hampshire 
when  Cheever  v.  Meyer,  52  Vt  66,  was  de- 
cided, and  the  decision  was  rested  wholly 
upon  statutory  grounds,  treating  the  statutes 
as  registration   laws  for  the  protection  of 
creditors  and  subsequent  purchasers  without 
notice.    The  early  cases  in  Massachusetts, 
giving  precedence  to  the  attachment,  rested 
upon  the  same  ground.    In  Fisher  v.  Bank,  5 
Gray,  878,  holding  that  shares  in  a  bank 
whose  charter  provides  that  they  shall  "be 
transferable  only  at  the  banking  house  and 
on  its  books"  cannot  be  transferred  in  any 
other  way,  so  as  to  give  the  transferee  a 
good  title  against  a  creditor  of  the  vendor 
who  attaches  them   without  notice  of  the 
transfer,  the  decision  was  based  wholly  upon 
the  statute.    As  before  stated,  this  rule  has 
been  overturned  in  that  state  by  a  statute. 
Before  the  passage  of  the  statute,  the  court, 
In   Dickinson  v.   National  Bank,  129  Mass. 
279,   87   Am.    Rep.   351,    in   construing  the 
United    States   statute  concerning   national 
banks,   which   did  not   say  the  stock  was 
transferable  only  on  the  books  of  the  bank, 
although  the  by-laws  of  the  corporation  did 
say  so,  held  that  an  unregistered  transfer 
must  prevail  over  an  attachment  in  favor  of 
a  creditor  of  the  transferror. 

The  proposition  asserted  In  Colt  v.  Ives, 
81  ConiL  85,  81  Am.  Dec.  161,  the  soundness 
of  which  has  been  hereinbefore  questioned, 
is  the  doctrine  asserted  in  Dearie  v.  Hall,  8 
Russell,  1,  and  confirmed  in  Booster  v.  Cock- 
rell,  8  CI.  &  Fin.  466,  to  the  effect  that,  of 
two  innocent  purchasers  of  a  merely  equi- 
table interest,  he  shall  be  preferred  who  first 
gives  notice  to  the  trustee  or  holder  of  the 
legal  title.  The  Connecticut  court  seems  to 
hava  treated  a  creditor  as  standing  on  the 
same  footing  as  a  purchaser  for  value  with- 
out notice.  The  fallacy  and  unsoundness  of 
it  is  clearly  shown  in  the  opinion  in  Conti- 
nental Bank  v.  Eliot  National  Bank  (a  O.) 


7  Fed.  369,  375.  Lowefl,  J^  said;  "a) 
Though  the  corporation  is  for  some  purposes 
a  trustee  for  the  shareholders,  the  latter 
have  an  Independent  legal  property  in  their 
shares  which  they  can  convey,  and  whether 
their  actual  conveyance  is  legal  or  equitable 
is  of  no  consequence.  (2)  The  doctrine  ap- 
plies in  England  only  to  purchasers,  and  not 
to  creditors  seizing  or  attaching,  even 
though  a  statute  gives  a  right  to  seize  all 
shares  standing  in  the  debtor's  name  in  his 
own  right.  This  statute  was  once  held  by 
the  Queen's  Bench  to  mean  that  the  creditor 
might  seize  what  the  register  showed  to  be 
apparently  the  property  of  the  debtor  (Watts 
V.  Porter,  3  E.  &  B.  743);  but  this  has  been 
overruled  on  the  ground  that  the  Legislature 
cannot  be  supposed  to  have  intended  to  take 
one  man's  property  for  another  man's  debt, 
without  the  most  explicit  statement  of  such 
a  purpose,  and  therefore  the  'righf  refers 
to  the  equitable  as  well  as  legal  right.  Dun- 
ster  V.  Lord  Glengall,  3  Ir.  Ch.  47;  Scott  v. 
Lord  Hastings,  4  K.  &  J.  633;  Beavan  v. 
Earl  of  Oxford,  6  D.,  M.  &  G.  524;  Eyre  v. 
McDonald,  9  H.  L.  619;  Robinson  v.  Nesbitt, 
L.  R.,  3  C.  P.  264;  Pickering  v.  Ilfracombe 
Railway  Co.,  L.  R.,  3  C.  P.  235;  Gill  v.  Con- 
tinental Gas  Co.,  Ij.  B.,  7  Ex.  619.  A  few 
courts  in  this  country  have  carried  the  doc- 
trine of  Dearie  v.  Hall  so  far  as  to  uphold 
the  garnishment  of  a  non negotiable  debt 
which  had  been  equitably  assigned  without 
notice.  We  have  already  seen  that  this  is 
not  the  law  in  E3ngland  nor  in  Massachu- 
setts. Neither  is  it  the  law  of  the  United 
States  generally.  Drake,  Attachments,  c.  24; 
Cornlck  v.  Rickards,  3  Lea,  1.  The  Supreme 
Court  of  Tennessee  in  that  case  refused  to 
extend  the  rule  to  shares  of  stock,  though 
it  applies  in  that  state  to  cboses  in  action. 
As  shares  are  not  choses  in  action,  and  as 
attaching  creditors  are  not  purchasers, 
Dearie  v.  Hall  is  not  in  point" 

We  have  a  statute  on  this  subject,  and  it 
does  not  extend  the  principle  so  as  to  pro- 
tect creditors.  Assignees  of  choses  in  ac- 
tion are  required  to  "allow  all  just  dis- 
counts, not  only  against  themselves,  but 
against  the  assignors,  before  the  defendant 
bad  notice  of  the.  assignment."  Code  1899, 
c.  99,  §  14.  Discounts  are  not  the  debts  of 
the  assign'or  or  assignee. 

Another  statute  gives  the  right  to  any 
person  to  set  up  against  an  attachment  any 
interest  in,  or  lien  upon,  the  property  attached 
which  he  may  have,  without  regard  to  no- 
tice. Code  1899,  c.  106,  §  23;  First  National 
Bank  v.  Harkness,  42  W.  Va.  156,  24  S.  E. 
548,  32  L.  R.  A.  408;  Crim  v.  Harmon,  38 
W.  Va.  596,  18  S.  E.  753. 

This  inquiry  as  to  the  grounds  upon  which 
some  of  the  courts  g^ve  precedence  to  an 
attachment  over  an  unregistered  transfer  re- 
sults in  the  conclusion  that  they  put  it  upon 
the  statutes  either  authorizing  or  requiring 
transfer  to  be  made  on  the  books  of  the  cor- 
poration, some  of  them  adopting  the  view 
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that,  as  there  can  be  no  vlalble  change  of 
the  possession  of  a  thare^  the  Legislature 
Intended  the  record  to  take  the  place  of 
visible  possession,  by  way  of  analogy  to  the 
common-law  mle  relating  to  tangible  prop- 
erty, and  others  adopting  the  view  that  the 
statutory  proyislon  Is  in  the  nature  of  a  reg- 
istration law  for  the  protection  of  the  pub- 
lic. It  has  been  shown  that,  where  the  for- 
mer theory  was  adopted,  it  has  either  been 
abandoned  or  displaced  by  statutes.  More- 
over, there  never  was  any  basis  for  the  as- 
sumption of  legislative  Intent  to  require  re- 
corded evidence  of  ownership  of  shares, 
when  the  statute  did  not  make  the  record 
a  public  one.  It  might  as  well  be  assumed 
that  some  record  ought  to  show  who  owns 
other  choses  in  action,  evidenced  by  notes, 
bonds,  and  other  obligations.  The  latter  has 
been  almost  universally  condemned  as  im- 
puting to  the  Legislature  an  intent  not  war- 
ranted by  the  language  of  the  statute  or  the 
nature  of  Its  subject-matter.  Of  it,  Thomp- 
son, Com.  Cor.  §  2411,  says:  ''But  this  view, 
which  makes  the  stock  and  transfer  books 
public  records,  open  to  the  inspection  of  the 
public,  is  plainly  untenable  unless  the  stat- 
ute law  (as  it  does  in  some  states)  obliges 
the  corporation  to  expose  such  records  to 
the  inspection  of  the  public.  Otherwise,* 
they  are  strictly  private  records,  sustaining 
no  analogy  to  the  records  of  transfers  of 
title  required  to  be  made  and  kept  in  public 
recording  offices;  and  even  these  last  rec- 
ords import  no  notice  except  in  those  cases 
where  the  statute  law  expressly  so  pro- 
vides." 

Our  statute,  viewed  in  the  light  of  the  fore- 
going authorities  and  principles,  alTords  no 
ground  for  a  conclusion  that  an  attachment 
in  favor  of  a  creditor  of  a  transferror  will 
prevail  over  the  title,  be  It  legal  or  equi- 
table, of  a  transferee,  when  the  transfer  is 
not  entered  upon  the  transfer  book  of  the 
corporation.  It  does  not  say  the  stock  shall 
be  transferable  only  on  the  books  of  the 
corporation.  It  Is  silent  as  to  what  shall 
constitute  a  transfer.  The  provisions  relat- 
ing to  transfer  are  found  in  sections  21,  22, 
and  35-38,  of  chapter  53,  of  the  CJode  of  1899. 
The  last-mentioned  section  has  no  impor- 
tant bearing  upon  this  question,  and  the 
others  read  as  follows: 

'*21.  A  transfer  book  shall  be  kept  by  the 
corporation  in  which  the  shares  shall  be  as- 
signed under  such  regulations,  if  there  be  any. 
as  may  have  been  prescribed  by  the  by-laws. 

"22.  No  share  shall  be  transferred  without 
the  consent  of  the  board  of  directors,  until 
the  same  is  fully  paid  up,  or  security  given 
to  the  satisfaction  of  the  board  for  the  resi- 
due remaining  unpaid.  And  where  bond  and 
security  have  been  given  to  the  corporation 
for  any  sum  remaining  unpaid  upon  stock, 
no  transfer  shall  affect  the  validity  of  such 
bond  and  security." 

"35.  The  board  of  directors  ahall  cause  to 
!<<'  issued,  if  demanded,  to  any  peraon  ap- 


pearing on  the  books  of  the  corporation  to 
be  the  owner  of  any  shares  of  its  stock,  a 
certificate  therefor,  under  the  corporate  seal 
to  be  signed  by  the  president  and  such  other 
officer,  if  any,  as  the  board  may  direct; 
which  certificate  shall  show  the  amount  paid 
on  each  share. 

'*S&,  A  stockholder  to  whom  such  certifi- 
cate has  been  Issued  shall  not  be  allowed  to 
transfer  the  shares  therein  mentioned,  or 
any  part  thereof,  without  delivering  up  the 
said  certificate  to  the  corporation  to  be  can- 
celed, unless  the  same  be  lost  or  destroyed. 
or  sufficient  cause  be  shown  to  the  satts- 
faction  of  the  board  of  directors  why  it  can- 
not be  produced. 

"37.  If  any  person,  for  valuable  consid- 
eration, sell,  pledge  or  othervTlse  dispose  of 
any  shares  belonging  to  him  to  another,  and 
deliver  to  him  the  certificate  for  such  shares, 
with  a  power  of  attorney  authorizing  the 
transfer  of  the  same  on  the  books  of  the 
corporation,  the  title  of  the  former  shall  vest 
in  the  latter  so  far  as  may  be  necessary  to 
effect  the  sale,  pledge  or  other  disposal  of 
the  said  shares,  not  only  as  between  the  par- 
ties themselves,  but  also  as  against  the  cred- 
itors of  and  subsequent  purchaser  from  the 
former  owner,  but  subject  nevertheless  to  the 
provisions  contained  in  the  nineteenth  sec- 
tion of  this  chapter." 

It  is  to  be  observed  that  no  certificates  of 
stock  are  required  to  be  Issued  unless  de- 
manded by  some  person  appearing  on  the 
books  of  the  corporation  to  be  the  owner  of 
the  shares.  While  a  certificate,  when  Issued, 
it  generally  deemed  by  the  courts  to  be  a 
muniment  of  title,  our  Legislature,  not  deem- 
ing it  essential  to  the  existence  of  the  shares, 
nor  expedient  on  the  ground  of  public  policy, 
has  failed  to  require  corporations  to  issue 
them,  unless  demanded.  The  demand  may 
be  made  by  any  person  appearing  on  the 
books  of  the  corporation  to  be  the  owner 
of  the  shares.  He  is  an  owner  before  he 
acquires  a  certificate.  The  certificate  Is 
clearly  only  evidence  of  title,  which  exists 
without  it  and  independently  of  it.  He  may 
exercise  his  own  pleasure  about  taking  a  cer- 
tificate. If  he  does  accept  one,  however, 
then  he  is  placed  under  restrictions  as  to 
the  mode  of  transfer,  imposed  by  section  36. 
and  his  transferee  is  given  special  protectlou 
by  section  37.  These  two  sections  will  be 
further  discussed  later  on.  They  clearly  do 
not  inhibit  a  transfer  without  a  certificate, 
for  they  only  relate  to  stockholders  who  have 
taken  certificates,  and  a  stockholder  is  not 
bound  to  take  a  certificate  In  order  to  com- 
plete his  title.  They  clearly  do  not  cover 
the  whole  subject  of  transfer.  Section  22 
imposes  no  conditions  upon  the  exercise  of 
the  right  to  transfer,  except  that,  if  a  share 
Is  not  fully  paid  up,  no  transfer  of  it  shall 
be  made  without  the  consent  of  the  board  of 
directors,  unless  security  for  the  residue  re- 
maining unpaid,  satisfactory  to  the  board, 
be  given.    If  the  board  of  directors  consent. 
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It  may  be  transferred^  although  not  paid  up 
nor  any  security  given.  If  it  is  paid  up, 
consent  of  the  board  of  directors  is  not 
necessary,  and  the  owner  of  it  piay  sell  it 
at  his  pleasure. 

Section  21  requires  the  corporation  to  keep 
a  transfer  book  "in  which  the  shares  shall 
be  assigned  under  such  regulations,  if  there 
be  any,  as  may  have  been  prescribed  by  the 
by-laws."  This,  no  doubt,  means  that  the 
names  of  the  shareholders,  together  with  the 
number  of  shares  owned  by  them,  respective- 
ly, shall  be  recorded  In  the  book  kept  for 
that  purpose,  but  it  does  not  mean  that  the 
entry  in  that  book  shall  be  necessary  to  pass 
the  title.  It  does  not  say  so,  and  nothing 
but  a  strained  construction  of  it  could  make 
it  mean  that  Nowhere  In  our  corporation 
laws  does  it  appear  that  any  of  the  records 
required  to  be  kept  are  in  any  sense  public 
fecords.  Section  43  of  chapter  53  requires 
a  list  of  the  stockholders,  showing  the  num- 
ber of  shares  and  votes  to  which  each  is  en- 
titled, to  be  hung  up  in  the  most  public  room 
at  the  principal  office  or  place  of  business  of 
the  corporation,  for  one  month  before  every 
annual  meeting  of  the  stockholders.  Section 
47  of  the  same  chapter  declares  that  the 
funds,  books,  correspondence,  and  papers  of 
the  corporation  shall  be  at  all  times  subject 
to  the  inspection  of  the  board  of  directors  or 
committee  thereof,  appointed  for  the  pur- 
pose, or  of  any  committee  appointed  for  the 
purpose  by  a  general  meeting  of  the  stock- 
holders. No  provision  appears  to  give  to  the 
individual  stockholder,  much  less  a  creditor 
of  his,  a  creditor  of  the  corporation,  or  a 
wholly  disinterested  person,  the  right  of  in- 
spection at  all  times  pr  at  any  time.  The 
board  of  directors  is  required  by  section  46 
of  chapter  53  to  make  a  report  to  the  stock- 
holders at  the  annual  meeting,  showing  the 
condition  of  the  corporation,  and  then  de- 
clares that  "the  board  shall  furnish  to  each 
stockholder  requiring  it,  a  true  copy  of  such 
report,  together  with  a  list  of  the  stockhold- 
ers and  their  places  of  residence."  By.  sec- 
tion 47  of  chapter  53,  every  stockholder  has 
a  limited  right  of  inspection.  It  is  only  for 
30  days  before  the  annual  meeting  of  s.tock- 
holders,  and  extends,  not  to  the  "property 
and  funds,  books,  correspondence  and  papers 
of  the  corporation,"  but  only  to  "the  minutes 
of  the  resolutions  and  proceedings"  of  the 
board  of  directors. 

Not  a  word  appears  in  any  of  the  provi- 
sions just  discussed  from  which  it  can  rea- 
sonably be  inferred  that  they  were  intended 
by  the  Legislature  to  vest  In  the  general  pub- 
lic, as  creditors  or  otherwise,  any  rights  by 
which  the  transfer  of  shares  is  In  any  way 
impeded  or  restricted.  But  when  sections 
35,  36,  and  37  of  chapter  53  apply,  it  may  be 
different  Whether  Condon  ever  took  any 
certificates  for  the  shares  in  question  does 
not  appear.  As  he  could  hold  the  shares  and 
transfer  them  without  certificates,  the  court 
cannot  assume  that  he  held  them  otherwise. 


However,  as  the  construction  of  these  sec- 
tions may  be  deemed  to  have  some  bearing 
upon  the  question  now  under  consideration, 
certain  purposes  which  they  seem  to  have 
been  Intended  to  serve  will  be  mentioned. 
Judge  Holt,  speaking  for  this  court  In  Don- 
nally  v.  Hearndon,  41  W.  Va,  519,  23  S.  E. 
646,  after  quoting  sections  19  and  37  of  chap- 
ter 53,  said:  'The  manifest  purpose  of  the 
statute  Is  to  permit  the  corporation  to  go  by 
its  books  in  ascertaining  who  is  the  owner  of 
stock,  and  not  require  it  to  go  oat  on  the 
street  and  hunt  them  up.  ♦  •  •  Evident- 
ly, one  of  the  objects  of  our  statute  cited 
above  was  to  free  banks  and  other  corpora- 
tions from  the  danger  of  such  loose  and  un- 
reliable evidence  of  notice  of  ownership  of 
stock,  by  authorizing  them,  in  their  multi- 
tudinous details  of  affairs,  to  go  by  their 
books  in  determining  the  ownership  of  stock, 
in  paying  dividends,  so  long  as  they  are  act- 
ing in  good  faith  and  with  reasonable  care." 

Sections  36  and  37  do  not  apply  unless  a 
certificate  has  been  issued.  That  certificate 
is  evidence  against  the  corporation  of  the  ex- 
istence of  the  share  and  Its  ownership.  As 
long  as  it  is  out  of  the  possession  of  the  cor- 
poration, it  is  a  continuing  affirmation  by 
the  corporation  of  the  title  and  Interest  of  the 
person  to  whom  it  was  issued.  10  Gyc  590. 
A  transfer  made  on  the  books  of  the  corpora- 
tion of  the  shares  represented  by  the  out- 
standing certificate  might  operate  as  a  fraud 
upon  the  rights  of  an  innocent  purchaser  of 
the  stock.  They  are  assignable,  and  are 
sometimes  said  to  be  quasi  negotiable  instru- 
ments, though  they  are  not  really  negotiable 
in  the  true  sense  of  the  term.  10  Oyc.  590. 
Nor  are  they  generally  held  to  be  securities 
in  the  legal  sense  of  the  term  (10  Oyc.  590) : 
but  they  are  largely  so  used,  and  our  statute 
(section  37)  makes  them  evidence  of  complete 
title  as  between  the  parties  to  the  sale  and 
of  a  valid  pledge  when  they  are  so  used.  To 
allow  a  transfer  on  the  books  of  the  com- 
pany, inconsistent  with  the  rights  evidenced 
by  the  outstanding  certificate,  would  produce 
confusion  and  open  the  door  to  fraud.  To 
this  extent  the  Legislature  may  have  intend- 
ed to  protect  the  public  against  fraudulent 
transfers  on  the  books  when  certificates  are 
outstanding;  but  the  corporation  and  all  its 
stockholders,  whether  holding  certificates  for 
their  shares  or  not  have  a  deep  Interest  in 
the  subject.  "The  corporation  has  a  danger- 
ous duty  to  perform  when  stock  has  been  at- 
tached or  sold  under  levy  of  execution,  and 
a  registry  is  requested  by  the  purchaser  at 
such  sale  or  by  a  purchaser  of  the  outstand- 
ing certificate  of  stock.    €k>ok,  Oor.  §  489. 

Whether  Intended  for  the  protection  of  the 
public  as  well  as  the  corporation,  or  not  it 
seems  clear  that  section  36  inhibits  only  a 
transfer  upon  the  books  of  the  corporation 
without  a  surrender  of  the  certificate,  and 
does  not  further  restrict  the  power  of  the 
owner  of  the  shares  over  them.  It  compels 
fhe  officers  to  keep  the  record  of  shares  con- 
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sistent  with  the  outstanding  certificates  of 
shares,  so  that  neither  the  corporation,  hold- 
ers of  stock,  nor  purchasers  of  sliares  can  be 
prejudiced  or  endangered  by  any  evidence  of 
title  made  by  the  corporation  itself. 

The  holder  of  a  certificate  being  thus  pro- 
tected from  any  injurious  action  at  the  office 
of  the  company',  his  transferee  of  that  certifi- 
cate, whether  purchaser  or  pledgee,  is  also 
protected  both  from  the  acts  lof  the  corpora- 
tion by  said  section  36,  and  also  from  the  acts 
of  the  transferror  and  all  persons  claiming 
under  him,  whether  as  purchasers  or  credi- 
tors, by  the  provisions  of  section  37,  declaring 
that  if  any  person  sell,  pledge,  or  otherwise 
dispose  of  any  shares  belonging  to  him  to  an- 
other, and  deliver  to  him  the  certificate  for 
such  shares,  with  a  power  of  attorney  au- 
thorizing the  transfer  of  the  same  on  the 
books  of  the  corporation,  the  title  of  the 
former  shall  vest  in  the  latter  so  far  as  may 
be  necessary  to  effect  the  sale,  pledge,  or 
other  disposal  of  said  shares,  not  only  as  be- 
tween the  parties  themselves,  but  also  as 
against  the  creditors  of,  and  subsequent  pur- 
chasers from,  the  former.  Is  there  a  word 
in  the  three  sections  by  which  any  intent  to 
confer  any  new  rights  upon  the  creditor  of 
a  stockholder  is  manifested?  Because  sec- 
tion 37  says  the  delivery  of  the  certificate, 
together  with  a  power  of  attorney,  shall  ef- 
fect a  complete  sale  or  pledge  as  between  the 
parties,  and  as  to  subsequent  purchasers 
from,  and  creditors  of,  the  transferror,  does 
It  follow  that,  without  such  delivery,  the 
transferee,  under  a  purchase  for  value  and 
without  fraud,  would  not  have  a  title  su- 
perior to  the  claim  of  a  creditor  of  the  trans- 
ferror under  a  subsequent  attachment  or  ex- 
ecution, or  of  a  subsequent  purchaser  who 
has  not  himself  acquired  the  certificate? 
Suppose  the  certificate  is-  lost  or  destroyed, 
or  not  within  reach  when  the  owner  of  the 
shares  represented  by  it  wishes  to  pledge  or 
sell  them,  and  the  purchaser  or  pledgee  is 
willing  to  part  with  his  money  on  the  faith 
of  a  simple  instrument  of  writing,  purport- 
ing to  assign  the  shares;  can  this  not  be 
done,  subject  to  the  rights  of  any  third  party 
who  may  obtain  the  certificate?  Not  a  word 
in  the  statute  asserts  the  contrary.  Is  it  to 
be  implied?  Restrictions  upon  the  right  to 
make  contracts  are  not  often  so  established. 
The  statute  only  declares  what  shall  be  the 
effect  of  making  a  transfer  in  a  particular 
manner,  leaving  the  parties  to  be  governed 
by  the  general  principles  of  law  and  equity, 
if  they  make  it  in  any  other  way.  If  the 
transfer  be  made  In  the  manner  Indicated, 
the  transferee  need  show  nothing  but  the  cer- 
tificate and  power  of  attorney  to  establish  a 
perfect  title  as  against  everybody  but  the 
corporation.  Without  the  certificate  and 
power  of  attorney  he  would  be  required  to 
show  when,  under  what  circumstances,  and 
for  what  sum  of  money  or  other  valuable 
consideration,  he  became  the  owner.  It  is 
obvious  that  unless  section  86,  or  some  other 


provision  of  the  statute,  is  to  be  regarded  as 
a  registration  law  for  the  protection  of  the 
public,  who  have  no  access  to  the  books  of 
the  company,  these  sections  are  intended 
only  to  protect  the  corporation  and  those 
who  claim  under  the  certificates  of  stock. 
That  neither  section  36  nor  auy  other  sec- 
tion of  chapter  53  is  a  public  registration 
statute  is  made  plain  by  what  has  been  said 
in  former  parts  of  this  opinion.  That  being 
true,  the  mode  of  sale  mentioned  in  section 
37  relates  only  to  the  matter  of  registering 
the  transfer  on  the  books  of  the  corporation, 
for  its  protection  and  that  of  holders  of  the 
certificate.  These  observations  on  sections 
35i  36,  and  37  of  chapter  53  are  only  made 
for  the  purpose  of  showing  that  nothing  in 
them  confiicts  with  the  conclusion  reached 
respecting  the  status  of  an  unregistered 
transfer,  under  our  statutes,  when  no  cer- 
tificate is  involved,  and  are  not  to  be  taken 
as  constituting  a  binding  Judicial  construe^ 
tion  of  the  provisions  of  said  sections. 
Shares  of  corporation  stock  can  only  exist 
by  virtue  of  a  statute  Our  statute,  as 
shown,  makes  them  property,  and  vests  the 
subscribers  with  title  before  any  certificate 
is  issued,  and  does  not  require  one  to  be  is- 
sued. Owning  the  share  without  a  certifi- 
cate, he  may  sell  It  without  one,  or  with  one, 
at  his  election.  The  sale  in  this  case  was  of 
stock  for  which  no  certificate  had  been  is- 
sued. The  Jus  disponendi  is  an  incident  of 
ownership.  10  Cyc.  577.  And  it  may  be  ex- 
ercised in  any  way  not  prohibited  by  the 
law.  As  our  statute  does  not  prescribe  any 
mode  of  sale  when  no  certificate  has  been  is- 
sued, the  owner  may  dispose  of  his  share  in 
such  manner  as  would  suffice  to  pass  his  ti- 
tle to  any  other  chose'  in  action  or  intangible 
property.  The  delivery  of  a  written  instru- 
ment assigning  the  property  is  clearly  a  sym- 
bolic delivery,  if  any  delivery  is  necessary  in 
such  case. 

An  account  for  merchandise,  for  labor,  for 
materials,  for  rent,  or  for  any  other  chose 
in  action,  not  evidenced  by  writing  or  ac- 
knowledgment of  the  debtor,  may  be  assign- 
ed by  a  writing  such  as  was  signed  and  de- 
livered in  this  case,  purporting  to  assign  the 
shares  in  question.  Why  is  it  not  sufficient 
in  this  case?  There  can  be  no  substantial, 
nor  even  a  plausible,  technical  reason,  as  has 
been  shown  by  authorities  as  well  as  by  the 
provisions  of  the  statute,  making  possible 
the  existence  of  this  kind  of  property. 

In  Fisher  v.  Essex  Bank,  5  Gray,  373, 
holding  that  the  statutory  mode  of  transfer 
was  exclusive,  the  statute  having  said  shares 
were  transferable  only  on  the  books  of  the 
bank  and  at  the  banking  house,  the  court 
said:  "Before  any  method  was  established 
by  positive  law,  how,  by  what  mode,  or  by 
what  precise  and  definite  act,  such  property 
should  be  considered  as  ceasing  to  be  the 
property  of  the  seller  and  becoming  the  prop- 
erty of  the  purchaser,  courts  of  Justice  might 
well  resort   to   the  common-law   modes  of 
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transferring  similar  incorporeal  interests* 
and  hold  that  a  delivery  of  the  only  mnni- 
ment  of  title  held  by  the  owner,  with  the  ex- 
ecution and  delivery  of  an  assignment  of  his 
Interest,  by  indorsement  on  the  certificate  or 
otherwise,  should  by  analogy  be  held  to  be 
a  valid  transfer,  and,  when  notified  to  the 
bank,  should  be  considered  as  having  taken 
eflfect  at  the  date  of  such  delivery." 

As  before  demonstrated,  the  notice  is  only 
required  as  against  subsequent  purchasers. 

Having  no  doubt  about  the  suflSclency  of 
tbc  .^>-an8fer  to  vest  title  in  the  transferee, 
nor  as  to  the  superiority  of  that  title,  equi- 
table though  it  may  be,  over  the  attachment 
lien,  if  acquired  for  value  and  without  fraud, 
nothing  remains  to  be  determined  but  the 
question  whether  the  purchase  was  for  value 
and  in  good  faith. 

At  a  sale  under  a  decree  made  by  the  Cir- 
cuit Court  of  the  United  States  for  the  Dis- 
trict of  West  Virginia,  in  May,  1890,  Levi  Z. 
Condon  became  the  purchaser  of  66,000  acres, 
or  more,  of  wild  lands,  situated  in  Randolph 
and  other  counties,  which  sale  was  confirmed 
July  1,  1890.  On  the  20th  day  of  December, 
1894,  it  appearing  to  the  court  that  Condon 
had  theretofore  paid  into  the  registry  of  the 
court  the  balance  of  purchase  money,  and 
had  by  deeds  dated  March  25,  1802,  and 
April  1,  1892,  conveyed  to  the  Condon  Lane 
Boom  &  Lumber  Company,  a  corporation, 
the  said  lands,  it  was  ordered  that  the  same 
be  conveyed  to  said  company,  and  it  was 
accordingly  done.  At  about  the  time  of  Con- 
don's conveyance  to  the  Condon  Lane  Boom 
ft  Lumber  Company,  or  shortly  before  that 
time,  he  owned  a  mill  on  Dry  Fork  river,  at 
Bretz,  some  miles  below  the  timber  lands, 
and  was  trying  to  devise  some  way  of  get- 
ting the  timber  down  to  that  point,  and  de- 
sired to  sell  the  hemlock  bark  on  the  lands, 
and  with  the  proceeds  construct,  or  aid  in 
constructing,  a  railroad  up  said  river  to 
these  lands.  H.  Stowell  says  Condon  em- 
ployed him  in  June,  1902,  to  find  a  purchaser 
for  the  bark,  agreeing  to  pay  him  $5,000  for 
his  services  upon  the  consummation  of  the 
sale,  and  that  afterwards,  in  February,  1894, 
a  sale  of  the  bark  to  the  United  States  Leath- 
er Company,  at  the  price  of  $65,000,  was 
effected  as  a  result  of  his  services, in  explor- 
ing the  land,  estimating  the  value  of  the 
bark,  and  furnishing  information  to  the  pur- 
chaser. The  sale  was  made  in  February, 
1S94,  and  Stowell  assigned  his  claim  for  the 
$5,000  to  P.  Lipscomb,  who  in  December, 
1898,  proceeded  against  Condon  in  equity  as 
a  nonresident,  serving  the  order  of  attach- 
ment on  the  Condon  Lane  Boom  &  Lumber 
Company  as  garnishee,  and  that  company 
answered,  admitting  that  according  to  its 
books  Condon  was  the  apparent  owner  of 
1,300  shares  of  common  stock  and  1,250 
shares  of  its  preferred  stock.  Later,  Albert 
N.  Horner  filed  his  petition,  claiming  to  have 
purchased  and  paid  for  all  of  said  stock  long 
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before  the  service  of  the  order  of  attachment, 
and  to  have  owned  it  at  the  time  of  said 
service,  and  still  to  be  the  owner  of  it 
Jeff  Lipscomb,  administrator  of  P.  Lips- 
comb, in  whose  name  the  suit  was  revived, 
said  P.  Lipscomb  having  died  after  insti- 
tuting the  suit,  filed  an  answer  denying  that 
there  had  been  any  valid  purchase  of  the 
stock  by  Homer,  and  charging  that.no  val- 
uable consideration  passed  from  him  for  the 
stock;  that  the  same  was  placed  in  the  hands 
of  Homer  by  Condon  **for  the  sole  and  ex- 
press purpose  of  hindering,  delaying,  and  de- 
frauding the  said  plaintiff"  out  of  the  collec- 
tion of  said  debt,  as  well  as  other  creditors. 
He  was  informed  and  believed  that  no  as- 
signment or  transfer  of  the  stock  had  been 
made  until  after  the  sending  out  of  the  at- 
tachment, and  that  then  Condon  and  Horner 
conceived  and  executed  a  plan  to  defeat  the 
collection  of  the  debt,  by  transferring  the 
stock  after  the  service  of  the  writ,  and  dat- 
ing the  transfer  back,  "in  order  to  give  the 
said  pretended  transfer  a  semblance  of  hav- 
ing been  done  for  a  valuable  consideration," 
all  of  which  said  transaction  was  intended 
to  hinder,  delay,  and  defraud  the  creditors 
of  the  said  Condon,  and  especially  "this 
plaintiff." 

As  no  replication  to  this  answer  was  filed, 
and  no  depositions  were  taken  on  the  sub- 
ject-matter thereof  after  it  was  filed,  it  is 
insisted,  upon  the  authority  of  Snyder  v. 
Martin,  17  W.  Va.  276,  41  Am.  Rep.  670, 
Bieme  v.  Ray,  37  W.  Va.  571,  16  S.  B.  804, 
and  Findlay  v.  Smith.  6  Munf.  142,  8  Am. 
Dec.  783,  that  the  allegations  of  fraud  on  the 
part  of  Horner,  contained  in  the  answer  to 
his  petition,  must  be  taken  as  true.  Counsel 
for  appellant  Homer  deny  the  correctness 
of  this  position,  saying  that  no  answer  was 
required.  For  this  they  rely  upon  the  lan- 
guage of  section  23  of  chapter  106  of  the 
Code,  under  which  the  petition  is  filed.  This 
section,  after  authorizing  the  filing  of  the 
petition,  says:  "The  court,  without  any  other 
pleading,  shall  impanel  a  jury  to  inquire  intc 
such  claim." 

Though  originally  there  might  have  been 
difference  of  opinion  as  to  the  application 
of  this  statute  to  suits  in  equity  with  at- 
tachment, the  question  seems  to  have  been 
settled  in  favor  of  it  In  Chapman  v.  Rail- 
road Co.,  26  W.  Va.  324,  the  court  seems  to 
have  approved  the  ruling  in  Anderson  v. 
Johnson,  32  Grat.  558.  That  was  a  suit  in 
equity  founded  upon  an  attachment,  and  the 
court  held  as  follows:  "Where  persons 
claiming  the  property  attached,  or  some  in- 
terest in  it.  are  admitted  as  parties  in  the 
cause,  their  claim  is  to  be  tried  by  a  Jury 
impaneled  for  the  purpose,  as  provided  by 
the  statute  (Code  1873.  c.  148,  §  25);  and  it 
is  error  for  the  court  to  pass  upon  the  claims 
without  the  intervention  of  a  Jury."  Chap- 
man V.  Railroad  Co.  was  also  a  suit  in  equity 
with  an  attachment;  and  Judge  Johnson,  in 
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diBcufwing  it  In  Tlew  of  said  section  of  the 
statute,  said:  "If  tbe  petition  shows  a  prima 
facie  right  in  the  petitioner  to  the  property 
in  the  petition,  a  title  better  than  that  of  the 
defendant,  then  the  court  should  impanel  a 
jury  to  inquire  into  the  daim." 

Although  the  inquiry  now  is  not  as  to  the 
right  to  a  trial  by  Jury,  but  as  to  what  plead- 
ings are  necessary  in  a  case  of  this  kind,  the 
two  decisions  Just  referred  to  and  others 
apply  the  statute  in  question  to  all  attach- 
ment suits,  whether  in  equity  or  at  law. 
There  can  be  no  doubt  of  its  applicability  in 
actions  at  law,  and  these  cases  foreclose  any 
question  as  to  the  intent  of  the  Legislature 
to  apply  it  to  suits  in  equity. 

That  it  is  competent  for  the  Legislature  to 
require  Jury  trials  In  equity  proceedings  can- 
not be  doubted.  In  many  instances  it  has 
authorized  and  required  courts  of  equity  to 
direct  issues  out  of  chancery  to  the  law  side 
of  the  <^ourt  for  the  determination  of  ques- 
tions of  fact  proper  for  ascertainment  by  a 
Jury.  The  statute  governing  attachment  pro- 
ceedings requires  a  trial  by  Jury  of  the  is- 
sue made  on  a  plea  in  abatement,  denying 
the  existence  of  the  ground  upon  which  the 
attachment  Is  sued  out  Whether  the  pro- 
ceedings are  entered  in  the  chancery  order 
book  or  the  law  order  book  of  the  same  court 
is  more  a  matter  of  form  than  substance, 
though  it  is  sometimes  error  not  to  enter  it 
in  the  latter.  State  v.  Irwin,  30  W.  Va.  404, 
4  S.  B.  413.  In  section  23,  proyiding  for  in- 
tervention by  third  parties,  the  Legislature 
may  have  intended  a  direction  of  an  Issue 
and  trial  by  Jury  in  all  cases,  whether  the 
title  set  up  was  legal  or  equitable  in  its  na- 
ture. But  if  it  were  an  open  question  it 
might  well  be  doubted  whether  the  Legisla- 
ture did  so  intend,  and  whether  it  was  in- 
tended, when  the  proceeding  Is  in  equity,  to 
alter  the  rules  of  pleading,  and  limit  the 
pleadings  to  the  petition  alone. 

The  statutory  provision  in  question  appears 
for  the  first  time  in  the  Code  of  1849.  The  ! 
object  of  the  amendment  is  stated  by  the  i 
revisers  in  their  report  (page  761)  as  follows:  ! 
'This  section,  as  altered  from  the  present 
law,  will  close  the  question  whether  a  suit 
in  equity  is  not  necessary  when  a  party 
claims  under  a  subsequent  attachment'*  Up 
to  that  time  the  statute  had  made  no  provi- 
sion for  any  third  party  who  desired  to  dis- 
pute the  validity  of  the  plaintiff's  attach- 
ment or  who  desired  to  assert  a  lien  on  the 
attached  property  under  any  other  attach- 
ment or  otherwise.  The  provision  was  as  fol- 
lows: "Whenever  the  goods  and  chattels, 
taken  by  virtue  of  any  attachment  shall  be 
claimed  by  any  person,  other  than  such  debt- 
or, the  court  shall  immediately,  (unless  good 
cause  be  shown  by  either  party  for  a  con- 
tinuance,) direct  a  Jury  to  be  impanelled  to 
enquire  into  the  right  of  property."  Code 
1819,  c.  128,  S  16.  That  chapter  relates  to 
botii  foreign  attachments  In  equity  and  at- 


tachments at  law;  but  the  distinction  be- 
tween the  two  kinds  of  proceedings  seems  to 
be  very  clearly  marked,  and  said  section  10 
seems  to  be  applicable  to  the  latter  only. 

The  doubt  and  uncertainty  alluded  to  by 
the  revisers  is  exemplified  in  Brsklne  y.  Sta- 
ley,  12  Leigh,  406,  and  Moore  v.  Holt  10 
Grat  284.  Both  of  these  cases  arose  before 
the  amendment  of  the  attachment  statute  ad- 
verted to,  and  their  nature  is  Indicated  by 
point  1  of  the  syllabus  in  Moore  y.  Holt 
which  reads  as  follows:  "Process  in  a  for- 
eign attachment  is  served  upon  a  garnishee 
having  property  of  the  absent  debtor  in  his 
hands,  and  afterwards  other  creditors  sue 
out  attachments  at  law  against  the  same 
party  as  an  absconding  debtor,  which  are 
served  upon  the  same  garnishee,  and,  before 
the  foreign  attachment  Is  ready  for  a  hear- 
ing, they  obtain  Judgments  and  an  order  for 
the  sale  of  the  property  in  the  hands  of  the 
garnishee.  The  plaintiff  in  the  foreign  at- 
tachment may  amend  his  bill  and  enjoin  the 
same."  In  that  case  the  court  very  clearly 
points  out  the  difference  between  foreign 
attachment  in  equity  as  it  existed  in  Virginia 
at  that  time,  and  the  statutory  attachment  In 
equity  and  at  law  which  now  obtains  in  Vir- 
ginia and  this  state.  In  foreign  attachment 
the  process,  with  an  indorsement  on  it  in  the 
nature  of  an  attachment  created  a  lien,  al- 
though no  affidavit  at  all  had  been  filed;  but 
to  authorize  the  officer  to  take  the  effects  out 
of  the  hands  of  the  garnishee,  or  require  him 
to  give  security  to  have  the  same  forthcom- 
ing, an  affidavit  was  necessary.  For  the 
amoimt  and  nature  of  the  claim,  reference 
was  had  to  the  bill.  The  bill  and  process 
with  the  indorsement  give  a  lien.  Hence  the 
title  was  drawn  into  the  main  suit  The  blil 
asked  for  subjection  of  the  property  to  satis- 
faction of  the  debt  and  brought  it  within  the 
Jurisdiction  of  the  court  In  an  action  at 
law  the  property  came  into  the  case  by  rea- 
son of  the  levy  of  the  attachment  only.  All 
this  suggests  the  qusere  whether  the  legisla- 
tive object  was  not  merely  to  enable  a  lien- 
holder,  by  execution  or  otherwise,  and  the 
person  claiming  an  equitable  title  to  the 
attached  property  In  a  proceeding  at  law,  to 
assert  his  claim  In  a  court  of  law— a  thing 
which  he  could  not  do,  or  to  do  which  his 
right  before  the  amendment  was  doubtful — 
and  not  to  work  any  change  whatever  in  the 
rules  governing  the  pleadings,  when  the  suit 
in  which  the  attachment  is  sued  out  is  in 
equity.  It  is  to  be  observed  that  Judge  Mon- 
cure's  discussion  of  the  subject  In  Anderson 
y.  Johnson  is  limited  to  a  single  paragraph 
of  about  a  half  dozen  lines,  and  makes  no 
reference  whatever  to  the  history  of  the 
subject  or  reason  of  the  amendment  Nor 
does  Judge  Johnson  enter  upon  any  examina- 
tion of  it  Moreover,  I  see  no  good  reason 
why  it  may  not  here  be  held  that  the  parties, 
by  going  into  equity,  have  waived  the  right 
to  a  trial  at  law,  since  fraud,  the  real  cor« 
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•f  the  controverBy,  la  always  a  matter  of 
equity  cognizance.  Though  not  free  from 
doubt  as  to  the  proper  construction  of  the 
section,  I  yield  to  the  views  of  the  other 
members  of  the  court,  who  are  satisfied  with 
the  interpretation  which  the  Virginia  court 
has  given  the  statute,  and  which  this  court 
has  approved,  as  already  stated. 

Under  a  misapprehension  of  the  law,  su- 
perinduced by  the  action  of  the  parties,  the 
court  treated  the  petition  of  Horner  as  a 
cross-bill,  and  heard  the  matters  in  difference 
between  him  and  the  attaching  creditor  upon 
it  and  the  answer  thereto,  and  upon  the  dep- 
ositions taken  and  filed  by  the  parties.  In 
bringing  the  case  on  to  be  heard,  the  decree 
contains  the  usual  recitals,  except  that  it 
refers  to  t&e  agreement  between  the  parties, 
upon  which  also  It  was  heard.  This  is  an 
agreement  entered  into  l>etween  Homer  and 
the  plaintiff,  authorizing  the  filing  of  Hor- 
ner's petition  with  the  clerk  of  the  court  in 
vacation,  and  the  answer  of  the  plaintiff  to 
the  petition  within  40  days  from  the  date  of 
the  agreement,  and  providing  that  thereafter 
the  parties  might  go  on  "and  take  their  proof 
upon  said  petition  Just  as  if  the  same  had 
been  filed  in  court,  and  mature  .tlie  same  for 
hearing;  but  either  party  shall  have  a  right 
to  object  to  any  pleading  or  proof  just  as  if 
the  same  were  filed  in  court'*  In  an  effort 
to  be  more  explicit  the  parties  repeated  the 
agreement  in  the  following  terms:  "All  legal 
objections  which  either  party  may  have  to 
any  pleading  or  evidence  are  reserved  for 
the  consideration  of  the  court,  and  the  hear- 
ing of  said  petition  shall  be  had  just  as 
though  the  same  and  the  bond  of  the  plain- 
tiff and  the  answer  of  the  plaintiff  had 
been  tendered  in  open  court  for  the  action  of 
the  court;  and  it  is  further  agreed  that  .the 
parties  may  take  such  legal  and  proper  proof 
upon  legal  notice  as  they  have  a  right  to 
take." 

Assuming  either  that  the  statute  did  not 
contemplate  a  trial  at  law  of  the  matters 
in  difference  between  the  petitioner  and  the 
plaintiff,  or  that,  if  It  did,  they  might  elect 
to  try  according  to  the  rules  of  equity  pro- 
cedure, depositions  were  taken  and  filed,  and 
the  court  disposed  of  the  case  as  one  in 
equity.  Considered  as  a  trial  at  law  by  the 
court  In  lieu  of  a  Jury,  how  does  the  case 
stand?  No  witnesses  were  produced  and  ex- 
amined to  prove  the  contention  of  either 
party.  No  ground  is  shown  for  the  use  of 
depositions  instead  of  oral  testimony  of  wit- 
nesses. Had  objection  been  made,  the  deposi- 
tions could  not  properly  have  been  used,  and 
there  was  no  evidence  before  the  court  How- 
ever, counsel  for  appellant  now  Insists  that 
the  action  of  the  court  shall  be  treated  as  a 
trial  at  law,  and  the  depositions  to  prove 
his  petition  as  having  been  properly  admit- 
ted. The  court  erroneously  treating  the 
proceeding  as  governed  by  the  rules  of  equi- 
ty practice,  regarded  the  allegations  of  fraud 
in  the  answer  as  true,  and  entered  a  decree 


for  the  plaintiff.  This  operated  a  complete 
surprise  upon  the  petitioner.  To  permit  him 
now  to  turn  the  proceeding  into  one  at  law, 
and  give  him  the  benefit  of  his  depositions, 
would  work  an  equally  great  surprise  upon 
the  plaintiff.  Hence  It  is  plain  that  under 
a  misconception  of  the  nature  of  the  pro- 
ceeding, there  has  been  a  mistrial,  operating 
injustice  to  both  parties.  The  plaintiff  has 
had  no  opportunity  to  Interpose  objectionf 
to  the  Introduction  of  petitioner's  evidence 
irregularly  taken  and  Introduced.  The  peti- 
tioner has  been  unwittingly  drawn  into  a 
trap  which  denies  him  the  benefit  of  his  evi- 
dence on  merely  technical  grounds.  The 
principle  announced  in  Echols  v.  Tracewell, 
52  W.  Va.  614,  44  S.  B.  164,  and  In  Arm- 
strong, v.  Grafton,  28  W.  Va.  50,  is  well 
adapted  to  situations  of  this  kind,  and  its 
application  will  enable  the  parties  to  have 
a  fair  trial  under  proper  rulings  by  the 
court  On  the  theory  of  a  misconception  of 
the  case  by  both  counsel  and  the  court,  In 
consequence  of  which  there  had  been  no  fair 
trial,  the  appellate  court  reversed  the  de- 
crees In  those  two  cases,  and  remanded 
them.  Viewed  from  this  point  of  observa- 
tion, the  vice  of  the  proceeding  Is  the  adop- 
tion of  a  wrong  mode  of  trial,  and  the  ap- 
plication to  the  trial  of  improper  rules  of 
procedure. 

That  the  case  was  heard  on  the  agreement 
does  not  relieve  from  the  effect  of  this  irreg- 
ularity. The  parties  reserved  the  right  to 
make  all  proper  objections  to  the  pleadings 
and  evidence,  and,  under  the  rules  govern- 
ing the  mode  of  trial  adopted,  no  objections 
would  have  been  entertained.  Hence  it  was 
useless  to  make  any.  We  cannot  assume 
that  the  appellee  would  have  relied  upon 
the  want  of  a  replication,  or  failed  to  ob- 
ject to  the  Introduction  of  depositions,  with- 
out grounds  therefor  having  been  shown,  had 
he  been  informed  that  the  trial  was  at  law 
instead  of  in  equity.  He  agreed  that  proof 
might  be  taken  under  the  apprehension  that 
the  proQeeding  was  governed  by  the  rules 
of  equity  pleading  and  practice.  This  is 
manifest  from  the  terms  of  the  agreement 
Therefore  he  cannot  be  said  to  have  con- 
sented to  the  use  of  the  depositions  on  a 
trial  at  law,  and  in  fact,  as  well  as  in  law, 
the  record  shows  there  never  was  any  such 
trial. 

The  position  of  counsel  for  appellant  is 
open  to  another  serious  objection.  The  rec- 
ord does  not  show  any  express  waiver  of  a 
jury  by  the  appellee.  The  decision  is  in  his 
favor.  Appellant  would  reverse  the  decree, 
and  then  have  the  court  render,  against  the 
appellee,  a  new  decree,  such  as,  in  the  opin< 
ion  of  counsel  for  appellant  the  court  be- 
low should  have  entered.  While  an  adjudi- 
cation in  favor  of  the  appellee,  without  the 
waiver  of  a  jury,  might  stand,  because  he 
cannot  be  prejudiced  thereby,  one  against 
him  might  be  fatally  erroneous  for  want  of 
such  waiver.    In  decreeing  against  him  this 
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court  Ifl  bound  to  notice  and  protect  Us 
rights.  That  a  jury  may  be  waived  Is  be- 
yond doubt,  but  the  Legislature  has  seen  fit 
to  prescribe  the  manner  In  which  such  waly- 
er  shall  be  shown,  namely,  by  consent  of  the 
parties  or  their  counsel  entered  of  record. 
Section  29  of  chapter  116  of  the  Code  of 
1899.  This  statute  was  put  in  the  Code  of 
1849  upon  the  recommendation  of  the  re- 
visers, at  a  time  when  the  constitutional 
guaranty  of  Jury  trial  was  In  a  form  dif- 
ferent from  that  In  which  it  now  appears; 
but  the  alteration  in  its  language  makes  it 
no  less  sacred,  and  our  lawmakers  have  not 
exercised  their  discretion  to  dispense  with 
the  statutory  requirement  as  to  the  manner 
in  which  such  waiver  shall  be  evidenced. 
Through  all  the  mutations  of  our  organic 
and  other  laws,  they  have  suffered  the  stat- 
ute to  remain  wholly  unaltered,  and  its  pro- 
visions have  been  uniformly  observed  down 
to  the  present  time,  so  far  as  the  reported 
decisions  of  this  court  disclose.  For  more 
than  half  a  century  the  statute  has  stood, 
working  no  inconvenience,  and  yet  effect- 
ually guarding  this  most  important  and 
sacred  right  of  the  citizen  against  inad- 
vertent and  Inconsiderate  waiver.  In  view 
of  all  this,  It  would  be  clearly  contrary  to 
legislative  intent,  and  a  violent  innovation 
upon  our  settled  practice,  to  permit  any 
form  of  waiver  different  from  that  pre- 
scribed by  the  statute.  None  of  our  de- 
cisions seem  to  countenance  any  authority 
in  the  court  to  try  civil  and  misdemeanor 
cases  except  when  the  record  shows  a  waiv- 
er by  consent.  King  v.  Burdette,  12  W.  Va. 
688;  Bamsburg  v.  Erb,  16  W.  Va.  777;  Bank 
V.  Hamilton,  43  W.  Va.  75,  27  8.  B.  296.  In 
some  jurisdictions  there  is  a  presumption 
of  waiver  when 'the  record  is  silent  on  the 
subject  (17  Am.  &  Eng.  Ency.  Law,  1103, 
1109);  but,  where  the  mode  of  waiver  Is 
prescribed  by  statute,  that  mode  is  generally 
held  to  be  exclusive  (17  Am.  ft  Eng.  Ency. 
Law  1099). 

In  a  trial  upon  the  petition  it  will-be  com- 
petent for  a  jury,  or  the  court  trying  in  lieu 
of  a  jury,  to  inquire  Into  the  bona  fides  of 
Homer's  purchase.  Fraud,  if  proven,  will 
vitiate  the  sale,  and  it  is  wlthhi  the  legisla- 
tive power  to  dispense  with  a  plea  or  other 
specification  setting  it  up  by  way  of  defense 
on  the  question  of  title.  "It  is  as  competent 
for  a  jury  to  Investigate  fraud  as  a  chan- 
cellor. The  evidence  to  sustain  actual  fraud 
must  be  the  same,  in  substance  and  effect, 
In  one  forum  that  it  is  in  another."  Balti- 
more, etc.,  B.  B.  Co.  V.  Lafferty,  2  W.  Va. 
104;  Baltimore,  etc.,  B.  B.  Ck).  v.  Lafferty, 
14  Grat  478;  Jones  v.  Wood,  16  Pa.  25; 
Wilson  V.  B.  B.  Co.,  11  Gill  &  J.  58. 

For  the  reasons  aforesaid,  the  decree  must 
be  reversed,  and  the  cause  remanded  for 
trial  upon  the  petition  of  the  appellant  Hor- 
ner, In  accordance  with  the  principles  here- 
in stated,  and  for  further  proceedings  accord- 
ing to  the  rules  and  principles  of  equity. 


(66  W.  Va.  320) 
HOLSBEBBT  et  aL  ▼.  HABBIS  et  al.« 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  29,  1904) 

GIFT  OF  LAND— EVIOBNOB— P088E88I01V  BT  BON 
— IMPB0VE1IBNT8— LAGHXa. 

1.  The  possession  by  a  son  of  land  belonging 
to  his  father,  even  when  accomi>anied  by  vaJoable 
improvements,  will  not  be  treated  as  sufficient 
evidence  of  a  gift  because  the  relation  between 
the  parties  prevents  the  inference  which  would 
otherwise  arise  from  the  fact,  and  removes  all 
necessity  of  accounting  for  the  possession  by 
the  supposition  of  an  existing  contract. 

2.  Such  possession  of  a  son  under  an  alleged 
gift  must  be  definite  and  exclusive,  and  not  con- 
current with  the  father. 

3.  As  between  father  and  son,  the  mere  phys- 
ical fact  of  possession  is  not  of  Itself  conclusive, 
nor  even  material. 

4.  The  evidence  In  case  of  a  parol  gift  from 
father  to  child  should  be  direct,  positive,  ex- 

Sress,  and  unambiguous,  and  its  terms  clearly 
efined.  Loose  dedarations  of  the  father,  with- 
out explanation,  are  not  sufficient  evidence  of  a 
gift. 

5.  Improvements  to  amount  of  $500  or  $600 
made  on  premises  occupied  by  a  son  by  the  suf- 
ferance of  his  father  for  a  period  of  cO  years-^ 
the  principal  part  of  such  improvements  made 
after  full  notice  to  the  occupant  by  the  father 
that  he  would  not  give  him  the  land  upon  whldi 
the  improvements  were  so  made-^will  not  en- 
title the  son  to  compensation  for  such  improve- 
menta 

0.  A  court  of  e<|ulty  will  not  assist  one  who 
has  slept  upon  his  rights,  and  shows  no  excuse 
for  his  laches  in  asserting  them. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Barbour  Coun- 
ty; John  Homer  Holt,  Judge. 

Action  by  Henry  Holsberry  and  others 
against  Priscllla  C.  Harris  and  others. 
Judgment  for  plaintiffs,  and  defendant  Pris- 
cllla Harris  appeals.    Beversed. 

Melville  Peck  and  W.  T.  George,  for  ap- 
pellant   J.  Hop  Woods,  for  appellees. 

McWHOBTEB,  J.  Martin  Holsberry  was 
a  farmer  living  at  Kalamazoo,  in  Barbour 
county,  and  owned  a  farm  situated  at  the 
Junction  of  the  MeadowsviUe  and  Philippi 
roads,  containing  about  230  acres,  made  up 
of  two  tracts — one  of  186  acres,  conveyed  to 
him  by  his  father,  John  Holsberry,  and  an- 
other tract,  of  about  108  acres,  conveyed  to 
him  by  John  Poling;  the  former  deed  from 
John  Holsberry  being  dated  in  1859,  and  the 
one  from  Poling  in  1854.  The  230  acres 
composing  the  said  two  tracts  were  known 
as  "Martin  Holsberry 's  Home  Farm."  Some 
time  in  1877  or  1878  Martin  Holsberry  gave 
to  his  son  Henry  Holsberry,  and  conveyed  to 
him,  32  acres  from  the  tract  of  135  acres  so 
conveyed  to  Martin  by  his  father.  This 
piece,  which  was  conveyed  as  82  acres,  turn- 
ed out,  on  being  surveyed,  to  be  50  acres. 
In  1870  Henry  Holsberry  was  married,  and 
In  1871  went  onto  another  portion  of  said 
230  acres,  occupying  a  small  log  house,  of 
one  room,  which  he  continued  to  occupy  un- 
til 1892,   with  the  exception  of  about  two 

'Rehearing  denied  January  S.  190S. 
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years,  when  he  lived  In  another  house  on  a 
tract  conveyed  to  him  about  1875  or  1876  by 
I.  v.  Johnson.  In  1892  he  repaired  and  add- 
ed to  the  bonse,  enlarging  it,  which  improve- 
ment he  completed  in  1803.  He  also  bnilt 
two  small  granaries,  a  little  stable,  a  small 
storehouse,  and  dng  a  well  on  the  properly. 
In  1895  Henry  llolsberry  sold  his  two  tracts 
of  land,  and  left  the  property  where  he  had 
llved,^  and  removed  to  Elk  City,  where  he 
purchased  a  farm,  upon  which  he  continues 
to  live.  On  the  16th  day  of  October,  1902, 
Martin  Holsberry  conveyed  to  his  daughter 
Prlsdlla  Catherine  Harris,  wife  of  Ira  Har- 
ris, the  said  home  farm,  of  230  acres,  more 
or  less,  for  and  during  her  lifetime,  and  re- 
mainder to  her  children  by  her  husband,  Ira 
Harris.  On  the  80th  of  October,  1902,  Mar- 
tin Holsberry  departed  this  life.  At  the 
January  rules,  1903,  Henry  Holsberry  filed 
his  bill  in  equity  against  Priscilla  Harris, 
her  four  infant  children,  and  Margaret  B. 
Stalnaker,  alleging  the  gift  to  him  by  his 
father,  Martin  Holsberry,  of  30  acres  of  land 
lying  Immediately  within  the  angle  of  the 
said  two  roads,  of  which  his  said  father  had 
placed  him  in  possession,  and  promised  and 
assured  plaintiff  that  the  same  should  be 
and  become  his,  and  advised  and  directed 
plaintiff  to  erect  upon  the  sdme  the  buildings 
and  fixtures  mentioned  in  the  bill,  with  the 
assurance  and  promise  to  plaintiff  that 
plaintiff's  use  and  occupancy  thereof  there- 
under should  operate  and  vest  title  in  plain- 
tiff as  fully  and  completely  as  if  same  was 
vested  in  him  by  conveyance;  that,  relying 
upon  said  promise  and  assurance,  plaintiff 
took  possession  thereof,  with  the  full  knowl- 
edge, consent,  and  direction  of  his  father, 
and  first  built  thereon  in  the  year  1882  a 
storeroom  costing  $200,  wherein  plaintiff  car- 
ried on  the  mercantile  business  from  the 
year  1882  until  the  year  1894,  and  wherein 
said  Ira  Harris,  the  husband  of  the  defend- 
ant Priscilla  Harris,  now  carries  on  the  same 
business  as  the  tenant  by  sufferance  of  plain- 
tiff;  that  afterwards  plaintiff  built  a  dwell- 
ing house  86  feet  long  by  18  feet  wide,  with 
a  two-story  ell  and  kitchen,  costing  about 
$1,500,  which  was  completed  In  the  year 
1893:  that  about  the  same  time,  or  soon 
after,  he  erected  on  said  land  two  granaries 
costing  $38,  a  stable  costing  $100,  and  built 
a  stone  wall  and  made  an  earthen  fill  costing 
$25,  had  finished  a  well  costing  $25,  and  set 
out  fruit  trees  and  made  other  improvements 
thereon,  and  occupied  the  same  as  a  home 
for  himself  and  family  until  the  year  1895, 
when  he  left  the  said  land  and  moved  to  his 
present  home  in  Elk  district,  and.  at  the  In- 
stance and  special  request  of  his  father,  left 
the  property  to  be  rented  by  him  for  plain- 
tiff, and  to  account  to  plaintiff  for  the  rents 
and  profits  thereof,  reserving  the  right,  at 
the  will  of  plaintiff,  to  his  father,  to  use  one 
room  of  said  dwelling  house  as  a  granary  or 
storeroom  for  himself;  that  the  decedent 
had  never  paid  plaintiff  anything  on  said  ez- 


poiditures,  or  ever  made  him  any  advance- 
ments, except  to  the  extent  of  about  $600  in 
the  way  of  money  and  personal  property, 
and  liie  conveyance  to  him  of  the  said  tract 
of  land,  which  plaintiff  afterwards  sold  for 
$500,  its  full  value ;  that  when  his  father  on 
the  16th  of  October,  1902,  made  the  convey- 
ance to  Priscilla  Harris,  he  was  then  living 
with  her,  and  was  then  79  years  of  age,  and* 
describing  the  farm  so  conveyed  "as  the 
home  farm  of  decedent,  whereon  he  resided, 
containing  230  acres,  more  or  less*';  that 
said  farm  then  contained  230  acres,  exclu- 
sive of  the  30  acres  given  to  plaintiff,  and 
which  was  formerly  a  parcel  thereof,  and 
that  he  did  not  intend  by  said  conveyance  to, 
and  did  not  in  fact,  embrace  the  said  30 
acres  so  given  to  plaintiff;  and  prayed  that 
so  much  of  the  deed  of  October  16,  1902,  as 
might  be  supposed  to  embrace  said  30  acres, 
bounded  and  described  by  a  plat  filed  with 
the  bill,  be  set  aside  as  a  cloud  upon  the 
right  and  title  of  the  plaintiff  thereto,  and 
a  commissioner  be  appointed  to  convey  same 
to  plaintiff,  or,  In  default  thereof  for  any 
reason,  plaintiff  might  have  a  decree,  to  be 
charged  as  a  lien  thereon,  for  the  full  amount 
and  value  of  his  buildings  and  Improvements, 
with  Interest  to  date,  and  his  costs.  The  in- 
fant defendants,  by  their  guardian  ad  litem, 
filed  their  answer,  and  the  defendant  Priscilla 
Harris  filed  her  answer,  denying  the  mate- 
rial allegations  of  the  bill.  Plaintiff  filed  his 
amended  bill,  joining  with  him  as  plaintiffs 
David  Ruckman  and  Cora  Stalnaker  Ruck- 
man,  against  the  same  party  defendants  as 
mentioned  in  the  original  bill,  making  the 
original  bill  a  part  thereof,  alleging  that  Da- 
vid Ruckman  and  Ck>ra  Ruckman  are  hus- 
band and  wife,  respectively;  that  Cora  was 
the  tenant  by  sufferance,  by  the  month,  at  a 
dollar  per  month.  In  possession  of  said  par- 
cel of  said  30  acres  of  land,  including  the 
buildings  of  said  plaintiff,  Henry  Holsberry, 
by  parol  lease,  and  claiming  under  him,  and 
subject  to  disseisin  at  his  will,  said  Cora 
making  no  claim  against  him  to  the  con- 
trary; that,  after  the  institution  of  this 
suit,  Priscilla  Harris  had  brought  an  action 
against  said  Cora  before  a  justice,  in  un- 
lawful detainer,  for  the  possession  of  said 
property;  and  praying  for  an  Injunction 
against  her  prosecution  of  said  action,  which 
injunction  was  granted.  To  which  amended 
bill  the  defendant  Priscilla  Harris  filed  her 
demurrer  and  answer,  denying  that  the 
Ruckmans,  or  either  of  them,  were  tenants 
of  the  plaintiff,  and  that,  if  they  (the  Ruck- 
mans)  admitted  such  tenancy,  it  was  fraudu- 
lent, and  was  done  for  the  purpose  of  trying 
to  defraud  respondent  and  the  other  defend- 
ants out  of  said  land:  denying  that  said 
Cora  Ruckman  had  any  defense  to  respond- 
ent's action  of  unlawful  detainer;  denying 
that  Henry  Holsberry  ever  had  any  title  to 
any  of  the  property  mentioned  In  the  bill  oi 
amendcMi  bill,  either  legal  or  equitable,  or 
that  Cora  Ruckman  or  her  husband,  David 


406 


49  SOUTHBASTERN  RBPORTEB. 


(W.Va 


Rnckman,  were  ever  In  possession  of  more 
than  a  portion  of  said  dwelling  house  and 
one  stall  in  the  stable,  which  they  once  had, 
but  did  not  have  at  the  institution  of  the  ac- 
tion of  unlawful  detainer ;  that  Martin  Hols- 
berry  never  promised  to  give  and  never  did 
give  the  property  mentioned  in  the  bills  of 
plaintiff  to  the  said  plaintiff;  and  alleging 
that  the  rents  of  said  premises  were  liever 
collected  by  plaintiff,  nor  were  they  evet  col- 
lected for  him  by  any  one;  that  plaintiff 
used  said  premises  while  he  lived  there ;  and 
averred  that  the  rents  of  the  same  were 
worth  much  more  than  the  costs  of  the  im- 
provements that  he  made;  that  plaintiff 
never  paid  any  taxes  on  said  land,  but  that 
the  taxes  were  always  paid  by  Martin  Hols- 
berry  upon  this  land,  as  a  part  of  his  home 
farm;  and  that,  after  plaintiff  moved  from 
said  premises,  Martin  Holsberry  rented  and 
collected  the  rents  therefor  up  to  the  time 
he  conveyed  the  same  to  respondent  and  the 
other  defendants  for  himself,  and  not  for 
Henry  Holsberry.  Depositions  of  many  wit- 
nesses both  for  plaintiff  and  defendant  were 
taken  and  filed  in  the  cause,  and  on  the  5th 
day  of  June,  1903,  the  same  was  brought  on 
for  hearing,  when  the  court  decreed  that  the 
defendants  Priscilla  O.  Harris  and  Margaret 
6.  Stalnaker,  sole  heirs  with  the  plaintiff  of 
the  decedent,  Martin  Holsberry,  do  convey 
and  release  to  the  plaintiff  their  several  in- 
terests, as  said  heirs  of  Martin  Holsberry,  in 
and  to  that  certain  parcel  of  land  In  said  bill 
and  amended  bill  mentioned,  supposed  to 
contain  about  80  acres,  particularly  men- 
tioned and  described  by  the  plat  filed  with 
said  bill,  and,  upon  their  failure  to  make 
such  deed,  appointing  a  special  commission- 
er to  make  the  same  in  their  behalf,  and  per- 
petually enjoined  and  restrained  Priscilla 
Harris  from  prosecuting  her  said  action  of 
unlawful  detainer  against  said  Ck>ra  Ruck- 
man  for  said  80  acres,  and  decreed  costs  to 
plaintiff  against  Priscilla  G.  Harris,  from 
which  decree  Priscilla  Harris  api)ealed  to 
this  court 

This  is  a  suit  to  enforce  the  specific  per- 
formance of  a  parol  gift,  and  depends  en- 
tirely on  oral  testimony.  There  Is  not  a 
writing  of  any  kind,  and,  as  to  the  nature 
of  the  possession  given  plaintiff  by  his  fa- 
ther, Martin  Holsberry,  there  is  no  testi- 
mony except  that  of  the  plaintiff,  which  was 
Incompetent,  under  section  23  of  chapter 
130,  Ck>de  1809.  Verbal  admissions  made  by 
his  father.  Martin  Holsberry,  are  sought  to 
be  proved  to  establish  the  fact  that  Martin 
had"  given  him  the  property,  and  that  he  in- 
tended bim  to  have  it  Andrew  V.  Stal- 
naker testifies  that,  when  he  moved  plaintiff 
Ruckman  into  the  house,  Martin  referred  to 
it  as  Henry's  house,  and  that  by  general 
report  in  the  community  it  was  called  Henry 
Holsberry's  property.  Virginia  Holsberry, 
plaintiff's  wife,  testified  that  Martin  Hols- 
berry told  her  husband  he  should  have  the 
land;    "said  for  him  to  build  a  storehouse, 


and  that  he  would  make  him  a  right  for  the 
land  around  there."  Idera  Talbott,  daughter 
of  plaintiff  Holsberry,  testified  that  she 
heard  Martin  say  "he  intended  to  make  a 
right  to  my  father  for  all  these  buildings, 
and  the  ground  around  them;  that  he  never 
intended  to  see  him  lose  anything  he  put 
on  there" — ^and  states  that  when  Henry  Hols- 
berry was  moving  from  Kalamazoo  to  Elk 
City,  Martin  Holsberry  '*asked  papa  what 
he  should  do  with  the  buildings — ^if  he  should 
rent  them.  Papa  said,  'Rent  them,'  and  he 
said,  'AH  right;  I  will  rent  them  and  give 
you  the  rent' "  Margaret  B.  Stalnaker  says 
her  father,  Martin  Holsberry,  always  refer- 
red to  the  property  as  Henry's  property.  M. 
F.  Stalnaker  states  that,  in  a  conversation 
with  Martin  Holsberry,  "he  told  me  in  the 
year  of  1895,  the  last  of  February  or  the  first 
of  March,  while  standing  between  his  house 
and  the  post  ofllce,  that  he  intended  to  give 
Henry  Holsberry,  taking  in  the  long  meadow, 
enough  to  include  his  buildings,  and  run- 
ning to  John  Holsberry's  line,  and  then  he 
intended  for  Henry  to  take  his  property  and 
put  it  on  his  own  land,  and  Henry  could 
run  his,  and  he  would  run  his  own,"  which 
he  says  would  embrace  the  land  In  dispute 
in  this  suit  A.  W.  Stalnaker  says  Martin 
Holsberry  told  him  that  "he  intended  to  giT» 
Henry  on  that  side  of  the  road,  including  hiB 
buildings,"  and  heard  him  "call  it  'Henry's 
house'  and  'Henry's  store.' "  Another  wit- 
ness, Garrett  Nestor,  said  he  heard  Martin 
say  he  intended  the  property  for  Henry. 
Stelle  Holsberry,  another  daughter  of  plain- 
tiff, says  her  grandfather  Martin  Holsberry 
"said  he  had  told  papa  to  go  ahead  and 
build;  that  he  intended  the  buildings  and 
land  around  them  for  him.  He  was  plowing 
in  the  meadow  In  front  of  our  door.  I  was 
taking  him  a  drink  of  water."  The  most  im- 
probable story,  however.  Is  told  by  David 
Ruckman,  one  of  the  plaintiffs  In  the  amend- 
ed bill,  when  he  says  in  his  testimony,  "I 
have  heard  Mrs.  Harris'  children  call  it  ^n- 
cle  Henry's  property.' "  Quite  likely,  when 
it  appears  from  the  deposition  of  the  plain- 
tiff himself  that  Mrs.  Harris'  four  cliildren 
range  In  age  from  the  eldest  eight  years, 
down  to  two  years!  Several  disinterested 
witnesses  testify  that  they  heard  conversa- 
tions between  Martin  Holsberry  and  plain- 
tiff which  were  entirely  the  opposite  of  that 
claimed  by  plaintiff.  Witness  A.  C.  Keller 
says  that  he  heard  Martin  Holsberry,  in  the 
storehouse  at  Kalamazoo,  tell  his  son  Henry 
Holsberry  "not  to  build  the  house  on  the 
land  where  he  did.  If  he  did,  he  built  it 
at  his  own  risk.  He  told  him  to  go  and 
build  the  house  upon  his  own  land."  He 
further  testified:  "Henry  says  to  him  that 
he  wanted  to  tear  an  old  chimney  down  that 
was  there.  He  says  'No,  Henry,  I  am  not 
going  to  have  the  chimney  torn  down,'  and 
that  that  was  about  the  way  the  conversa- 
tion started" — and  explained  that  this  was 
the  chimney  to  the  back  of  the  house  in 
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which  Henry  lived,  and  that  the  chimney 
stands  there  yet  Solomon  S.  Skidmore  tes- 
tified that  he  was  worlLing  for  Henry  Hols- 
berry,  who  requested  blm  to  go  and  ask  Ills 
''pap"  if  he  had  ever  made  him  a  deed  for 
any  land  there.  "He  said  'No;'  he  never 
allowed  to;  he  had  given  him  all  he  expect- 
ed to  give  him.  He  said  he  did  not  want 
any  house  pnt  up  there,  and,  if  he  wanted 
to  build,  to  go  and  build  on  his  own  land. 
He  said  he  did  not  want  any  fine  house  there, 
and  he  said  that  he  was  sharp  enough,  when 
he  set  his  orchard  out,  to  set  it  on  his  own 
land,  that  he  had  given  him."  When  asked 
if  Martin  Holsberry  recounted  to  him  there 
or  mentioned  to  him  what  he  had  already 
given  to  his  son,  he  said  he  had  given  him 
.50  acres  of  land  on  the  upper  end,  which  now 
is  called  the  "David  Poling  Land,"  and  helped 
him  to  pay  for  what  was  called  the  "Sam 
Poling  Place.**  About  $1,100  It  had  cost  them. 
He  said  he  had  put  about  $500  in  the  store 
for  Henry,  and  said  at  that  time  that  he  did 
not  want  any  fine  house  put  up  there  to  pay 
taxes  on;  that  he  went  back  and  told  Henry 
what  his  father  had  said  to  him,  and  stated 
that  that  was  before  he  built  the  house. 
Witness  P.  M.  Godwin  relates  a  conversa- 
tion he  had  with  plaintiff.  Says  he  asked 
plaintiff,  "Doesn't  this  land  belong  to  you, 
where  you  are?  He  says,  'I  have  no  deed 
for  it,  but  I  think  pap  will  make  me  a  deed 
some  time,'"  and  says  he  thinks  this  was 
before  the  house  was  repaired.  Felix  Skid- 
more  gave  a  conversation  he  heard  between 
Martin  Holsberry  and  Henry  Holsberry,  and 
says:  "I  was  at  Uncle  Mart*s,  working  for 
him,  and  ^enry  come  there  In  the  house  at 
night  or  late  In  the  evening,  and  he  had 
hauled  a  load  of  lumber  that  day — l^enrj 
had — ^and  Uncle  Mart  asked  him  what  he 
was  going  to  do  with  It,  and  he  said  that 
he  was  going  to  build  that  house,  or  repair 
it,  In  which  he  lived;  and  Uncle  Mart  told 
him  that  he  had  better  build  on  his  own. 
Henry  sald^  'Why?  and  he  said,  'Build  on 
your  own;'  and  he  said,  'I  have  given  you  all 
that  I  expect  to  give  you.  Gk>  and  build  on 
the  land  which  I  gave  you.' "  He  says, 
"Henry  told  him  that  he  thought  he  ought 
to  have  it;  when  Martin  told  him  that  he 
could  not  have  it;  that  he  had  given  him 
all  that  he  allowed  to  give  him."  H.  J.  Po- 
ling testified  that  he  was  at  the  store  at  Kal- 
amazoo^ and  Henry  came  there,  and  called 
his  father  out  in  the  yard,  and  asked  him  if 
he  could  not  put  some  of  his  wheat  in  that 
house.  Martin  said,  *'Yes;  you  can  put  some 
grain  in  one  room  In  the  loft.  We  have 
grain  in  the  rooms  below,  and  we  have  them 
occupied."  Ira  Harris  states  that  when 
Henry  Holsberry  left  the  house,  in  1895,  he 
asked  "his  father,  Martin  Holsberry,  to  leave 
a  part  of  his  stuff  in  a  part  of  that  house. 
He  said  that  he  had  quite  a  lot  of  work  to 
do  over  on  his  farm  that  he  had  bought,  and, 
if  he  hadn't  any  objections,  that  he  would 


like  to  leave  some  of  his  stuff  In  one  room 
of  the  house  until  he  could  get  time  to  come 
after  it  Martin  Holsberry  told  him  that  It 
would  be  all  right  to  leave  it  there  till  he  got 
his  work  straightened  up  so  that  he  could 
come  after  it"  He  stated  that  Henry  Hols- 
berry delivered  the  key  of  that  house  to  his 
father  when  he  left,  and  that  Martin  Hols- 
berry had  the  keys  until  his  death;  that  one 
of  the  keys  he  did  not  have  all  the  time;  J. 
W.  Baylor  had  it  a  while,  and  since  that 
time  David  Ruckman  had  had  it  part  of  the 
time;  that  Prlscilla  Harris  has  had  the  keys 
since  Martin  Holsberry's  death,  except  the 
one  David  Ruckman  had;  that  Henry  Hols- 
berry never  called  for  or  demanded  the  keys 
after  the  death  of  his  father.  He  further 
stated  that  Henry  took  from  the  house  seven 
windows.  He  took  all  the  paper  and  can- 
vas down,  with  the  exception  of  one  room. 
That  room  was  papered  without  any  canvas, 
and  he  could  not  get  that  down.  He  also 
took  the  finishing  off  of  the  portico.  He 
says  that  Henry  Holsberry's  house  had 
burned  down,  and  he  came  up  after  the  re- 
mainder of  the  doors  and  windows,  and,  in 
order  to  keep  them  in  the  house,  witness  paid, 
him  for  them  $26.24. 

I  have  given  substantially  the  testimony, 
as  far  as  the  declarations  of  Martin  Hols- 
berry are  concerned,  touching  his  intentions 
as  to  giving  Henry  the  property.  The  most 
important  witnesses  on  behalf  of  plaintiff 
are  his  wife  and  daughters  and  his  coplain- 
tlff,  Ruckman,  who  was  interested  in  prevent- 
ing the  further  prosecution  of  the  unlawful 
detainer  case  which  he  had  enjoined  under 
the  amended  bill.  There  is  no  allegation  in 
the  bill  that  Martin  Holsberry  ever  agreed 
or  promised  to  make  plaintiff  a  deed  for  the 
property,  yet  plaintiff  attempts  to  prove  by 
his  wife  and  daughters  that  he  said  he  would 
make  Henry  "a  right  to  it"  Plaintiff  fails 
to  prove  sole  and  exclusive  possession  of  the 
property,  as  witnesses  prove  that  they  work- 
ed at  harvesting  and  other  work  on  the  lands 
claimed  by  plaintiff,  in  the  employment  of 
Martin  Holsberry.  Indeed  the  whole  tenor 
of  the  evidence  is  to  the  effect  that  Martin 
Holsberry's  possession  was  never  interrupted 
by  Henry,  except,  perhaps,  as  to  the  house 
alone,  which  was  occupied  by  Henry  and  his 
family,  and  that  seemed  to  be  by  the  mere 
sufferance  of  his  father;  and  the  circumstan- 
ces plainly  show  that  when  he  left  it  he  had 
no  thought  of  claiming  any  further  the  right 
to  retain  possession.  And  when  his  house 
was  burned  at  Elk  Oity,  he  desired  to  have 
the  windows  and  doors  from  the  house  he 
had  left,  to  assist  In  rebuilding.  His  removal 
of  the  paper  from  the  walls,  which  was  put 
up  on  canvas,  and  otherwise  dismantling  the 
house,  is  strong  evidence  of  his  abandonment 
of  it  If  he  was  claiming  it  In  good  faith 
as  his  own,  why  did  he  delay  to  bring  his 
suit  for  so  many  years,  in  the  face  of  the 
fact  that  his  father  frequently  informed  tiim 


408 


49  SOUTUBASTERN  REPORTEB. 


(W.  Va. 


that  he  did  not  propose  to  let  him  have  the 
property,  but  waited  until  his  father's  death 
before  bringing  it? 

The  appellee  contends  that,  the  evidence 
being  conflicting,  the  case  is  brought  within 
the  rule  of  the  case  of  Doonan  y.  Glynn,  28 
W.  Va.  715:  "Where  the  decree  sought  to  be 
reversed  Is  based  upon  depositions  which  are 
so  conflicting  and  of  such  a  doubtful  and  un- 
satisfactory character  that  different  minds 
and  different  judges  might  reasonably  disa- 
gree as  to  the  facts  proven  by  them,  the  ap- 
pellate court  win  decline  to  reverse  the  de- 
cree, though  the  testimony  may  be  such  that 
it  might  have  pronounced  a  different  decree 
If  it  had  acted  upon  the  case  in  the  first  in- 
stance." I  do  not  understand  that  a  case  of 
this  character  can  be  brought  within  that 
rule.  In  Lorentz  v.  Lorentz,  14  W.  Va.  761 
(SyL,  point  2),  it  is  held:  "Such  contracts, 
before  they  can  be  enforced  in  a  court  of 
equity,  must  be  established  by  competent 
and  satisfactory  proof,  which  must  be  clear, 
definite,  and  ceHain."  In  this  case  the  dec- 
larations of  the  old  man  Jjorentz  that  he  in- 
tended this  for  Catherine  and  her  children 
were  more  clearly  proven  than. those  of  Mar- 
tin Holsberry;  and  it  was  even  proved  by 
one  witness  that  Lorentz  had  acknowledged 
a  deed  therefor  before  him,  but  it  was  not 
proved  what  became  of  it  In  this  case  it  was 
alleged  that  the  elder  Lorentz  had  agreed  and 
promised  to  convey  the  land  to  his  son's  wife 
and  children.  Many  declarations  of  Lorentz 
were  proved,  that  he  Intended  to  give  the 
land  to  his  son's  wife  and  children;  that  he 
intended  it  for  them;  that  he  had  made  a 
deed  to  them,  etc.;  but  it  was  held  insuffi- 
cient to  prove  the  contract  Plaintiff  here 
does  not  allege  in  his  bill  that  his  father  ever 
promised  to  convey  the  land  to  him,  but  that 
he  "promised  and  assured  plaintiff  that  the 
same  should  be  and  become  his,"  and  "ad- 
vised and  directed  plaintiff  to  erect  upon  the 
same  the  buildings  and  fixtures  hereinafter 
mentioned,  with  the  assurance  and  promise 
to  plaintiff  that  plaintiff's  use  and  occupancy 
thereof  thereunder  should  operate  and  vest 
title  in  plaintiff  as  fully  and  completely  as  If 
the  same  were  vested  In  him  by  formal  con- 
veyance." There  is  no  evidence  except  that 
of  the  plaintiff  himself  to  support  this  alle- 
gation of  the  bill.  When  Martin  .Holsberry 
made  a  gift  of  the  32  acres,  which  proved  to 
be  50  acres,  he  conveyed  the  same  to  him  by 
proper  deed.  It  Is  strange,  Indeed,  If  he  ever 
intended  to  give  him  this  land,  that  he  would 
allow  him  to  occupy  it  30  years,  and  in  the 
meantime  make  to  him  a  conveyance  of  an- 
other tract  adjoining  it,  and  not  include  both 
parcels  In  the  same  deed.  Plaintiff  was  liv- 
ing on  this  30  acres  long  prior  to  the  time  of 
the  conveyance  to  him  by  his  father  of  the  50 
acres.  This  is  one  circumstance  tending 
strongly  to  show  that  Martin  did  not  intend 
to  convey  to  Henry  the  30  acres.  Another  is 
the  location  of  the  30  acres — being  right  in 
the  heart  of  his  farm;  and,  according  to  the 


evidence  of  several  of  the  witnesses,  such  a 
division  would  be  very  injurious  to  the  farm, 
and  not  such  as  would  be  likely  to  be  made 
by 'any  person  owning  the  same.  As  stated 
by  witness  David  Poling:  "It  would  be  the 
ruination  of  the  farm.  •  •  •  It  would 
cut  the  farm  right  in  two,  and  throw  the 
building  right  at  one  edge.  •  •  •  It 
would  take  all  of  the  water  off  of  that  end  of 
the  farm.  •  •  •  1  would  consider  that  it 
would  nearly  ruin  that  end  of  the  farm." 
And  William  J.  Poling,  in  his  testimony, 
speaking  of  such  division,  says:  "I  would 
not  think  It  would  be  a  division  that  any 
person  owning  the  farm  would  be  likely  to* 
make.  I  think  it  would  be  a  damage  to  the 
rest  of  it  on  account  of  the  water." 

In  Harrison  v.  Harrison,  36  W.  Va.  556,  15 
S.  E.  87  (Syl.,  point  3),  it  is  held:  "Where  a 
son  goes  into  possession  of  his  father's  land, 
and  makes  inexpensive  Improvements,  it  is 
not  to  be  Inferred  therefrom,  in  the  absence  of 
other  evidence,  that  the  father  gave  the  son 
the  land.  Neither  are  loose  declarations  of 
the  father,  without  explanation,  sufficient  evi- 
dence of  a  gift  A  contract  between  a  par- 
ent and  child,  from  the  nature  of  the  relation, 
requires  to  be  proved  by  a  kind  of  evidence 
much  stronger  than  that  which  might  suffi<!e 
between  strangers.  The  evidence,  in  case  of 
a  parol  gift  from  father  to  child,  should  be 
direct .  positive,  express,  and  unambiguous, 
and  its  terms  clearly  defined."  In  treating 
of  specific  performance  of  oral  contracts, 
Pom.  on  Con.  (2d  Ed.)  §  121,  says:  'TPhe  pos- 
session must  be  definite  and  exclusive.  It 
must  unequivocally  show  what  land  is  pos- 
sessed, and  that  it  is  possessed  by  the  pur- 
chaser exclusively,  and  not  concurrently  with 
the  vendor.  It  must  In  short  indicate  the 
commencement  of  a  new  interest  or  estate." 
Miller  v.  Lorentz,  89  W.  Va.  160,  19  8.  B.  891; 
Gallagher  v.  Gallagher,  81  W.  Va.  9,  5  S.  E. 
297.  There  was  no  such  definite,  exclusive 
possession  In  the  case  at  bar.  Blany  of  the 
witnesses  who  worked  for  Martin  Holsberry 
testify  that  he  farmed  the  so-called' disputed 
land  the  same  as  the  rest  of  the  farm  while 
Henry  lived  in  the  house — notably,  three  of 
the  Polings  and  Felix  Skidmore.  "As  be- 
tween father  and  son.  the  mere  physical  fact 
of  possession  Is  not  of  itself  conclusive,  nor 
even  material.  •  •  •  For  example,  the 
possession  by  a  son  of  land  belonging  to  his 
father,  even  when  accompanied  by  valuable 
Improvements,  vdll  not  be  treated  as  a  part 
performance,  because  the  relation  between 
the  parties  prevents  the  inference  which 
would  otherwise  arise  from  the  fact  and  re- 
moves all  necessity  of  accounting  for  the  pos- 
session by  the  supposition  of  an  existing  con- 
tract.'* Pom.  on  Con.  {  116,  and  authorities 
there  cited.  As  to  the  improvements  placed 
upon  the  land  by  the  plaintiff,  the  evidence  as 
well  as  the  circumstances  show  that  they 
were  placed  there  for  the  convenience  ot 
plaintiff  while  he  should  remain.  The  lum 
ber  was  all  taken  'from  the  home  farm  of 
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Martin  Holsberry,  and  the  principal  Improve- 
ment — the  repairing  or  remodeling  of  the 
dwelling  house — was  put  there  after  Martin 
Holsberry  had  distinctly  told  him  to  build 
upon  his  own  land;  that  he  did  not  want  a 
fine  house  put  up  there  to  pay  taxes  on;  and, 
further,  that  he  had  given  him  all  he  in* 
tended  to  give  him.  It  is  further  clear  that 
plaintiff  set  up  claim  for  improyements  gross- 
ly in  excess  of  what  they  cost.  In  his  bill  he 
alleges  the  cost  of  the  house  alone  to  be 
about  $1,500,  and  in  his  testimony  in  chief 
at  $l,8i88  for  all  the  improvements.  Then 
in  rebuttal  he  testifies:  ''I  have  made  an 
estimate.  The  amount  is  $2,138.98."  And 
on  cross-examination,  in  giving  items  in 
minute  detail,  he  made  the  whole,  when 
summed  up,  amount  to  less  than  $500,  which 
he  said  made  a  difference  from  his  estimate 
of  $1,638.98.  On  redirect  examination  or 
rebuttal  his  attention  was  called  to  the  cost 
of  boarding  hands,  which  he  said  was  not 
included,  and  that  he  had  estimated  that  that 
Item  alone  amounted  to  $250.  It  would  seem 
that  this  item  was  about  in  keeping  with  his 
estimate  of  the  whole  at  over  $2,100.  The 
workmen  who  put  up  the  house  and  assisted 
in  making  the  improvements  put  the  cost  at 
about  what  Henry  Holsberry's  itemized  esti- 
mate on  cross-examination  made  it  It  can- 
not be  inferred  from  the  fact  that  Hehry 
Holsberry  was  living  upon  the  land,  and 
making  small  improvements  for  his  own  con- 
venience, that  the  father  had  given  him 
the  land.  The  evidence  in  case  of  a  parol 
gift  from  father  to  child  should  be  direct, 
positive,  express,  and  unambiguous,  and  its 
terms  clearly  defined.  Loose  declarations  of 
the  father,  without  explanation,  are  not  suffi- 
cient evidence  of  a  gift.  Harrison  v.  Harri- 
son, supra.  Improvements  to  the  amount  of 
$500  or  $600  on  real  estate  of  the  father  oc- 
cupied 30  years  by  the  son  by  the  sufferance 
of  the  father,  and  the  principal  part  of  such 
improvements  made  after  full  notice  that 
the  father  would  not  give  him  the  land  upon 
which  the  improvements  were  made,  will  not 
entitle  the  son  to  compensation  for  such  im- 
provements. 

It  is  contended  that  laches  will  bar  plain- 
tiiTs  claim  for  specific  performance.  Henry 
Holsberry  abandoned  or  left  the  premises  In 
1895.  The  refusal  of  his  father  to  give  him 
the  land  had  been  prior  to  his  repairing  or 
remodeling  the  house,  which  was  the  greater 
part  of  the  Improvements  made  by  him. 
His  father  lived  until  the  30th  of  October, 
1902,  more  than  seven  years  after  Henry  left 
the  place.  His  cause  of  action,  if  any  he 
had,  existed  long  prior  to  his  father's  death. 
Plaintiff  brought  his  suit  within  a  very  few 
weeks  after  the  death  of  his  father.  Why 
was  it  not  brought  in  his  lifetime?  The  fair 
presumption  is  that  he  was  not  sure  of  his 
ability  to  overcome  the  defense  that  the  fa- 
ther would  interpose.  So  he  would  wait 
until  his  father's  lips  were  sealed  in  death, 
and  while  this,  under  the  statute,  seals  his 


own  lips  also,  as  toaching  any  personal  trans- 
action or  communication  between  himself 
and  his  father,  yet,  being  a  competent  wit- 
ness in  some  things  involved  in  the  cause,  he 
hoped  to  be  able  to  get  down  upon  paper  in 
his  deposition  In  the  cause,  although  under 
objections  and  exceptions,  his  version  of  the 
matter.  In  Whittaker  v.  Improvement  Co., 
84  W.  Ta.  217, 12  S.  B.  507  (Syl.,  point  4),  it  is 
held:  'The  defense  of  laches  may  be  made 
by  demurrer  when  the  facts  manifesting  it 
appear  in  the  bill.'*  In  Phillips  v.  Goal  Co., 
53  W.  Va.  548,  44  8.  B.  774  (SyL,  point  1),  97 
Am.  St  Rep.  1040:  '*A  bill  is  bad  on  demur- 
rer when  it  appears  therefrom  that  there 
have  been  unreasonable  delay  and  laches  on 
the  part  of  the  complainant  in  asserting  the 
rights  which  are  sought  to  be  enforced." 
Plaintiff  in  his  bill  alleges  that  he  was  placed 
in  actual  possession  and  control  of  the  30 
acres  in  1882  under  the  promise  of  the  father 
that  he  would  give  him  the  land,  and  yet  it 
was  20  years  afterwards  before  he  undertook 
to  enforce  his  rights,  and  8  years  of  that  time 
the  same  was  in  the  exclusive  control  of  his 
father.  Point  2  of  syllabus,  Phillips  v.  Coal 
Co.,  supra,  holds:  "A  court  of  equity  will  not 
assist  one  who  has  slept  upon  his  rights, 
and  shows  no  excuse  for  his  laches  in  assert- 
ing them."  Speidel  v.  Henrici,  120  U.  S.  877, 
7  Sup.  Ct  610,  30  I..  Ed.  718;  Trader  v.  Jar- 
vis,  23  W.  Va.  101;  Pusey  v.  Gardner,  21  W. 
Va.  470  (Syl.,  point  7);  Kelly  v.  McQulnn,  42 
W.  Va.  774.  26  S.  B.  517  (Syl..  points  2,  3); 
Bill  V.  Schilling,  39  W.  Va.  108. 19  S.  B.  514. 

For  the  reasons  herein  given,  the  decree 
complained  of  is  reversed,  annulled,  and  set 
aside,  and  the  plaintifTs  bill  dismissed. 


(56  W.  Va.  372) 

WILSON  V.  BRADBN  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  6,  1904.) 

SEAIi— eCrnCIBNOT— COPT— ACKNOWUBDOICBNT 

—ANCIENT    OEED— ADVEBSE  POSSESSION— 

BUBDEN    OP   PBOOF— WILD    LANDS. 

1.  Where  a  copy  of  a  deed  is  offered  in  evi- 
dence having  a  certificate  of  acknowledgment 
certified  by  the  officer  as  under  his  official  seal, 
and  the  clerk,  in  copying,  appends  to  such  offi- 
cer's official  signature  the  word  "Seal."  such 
word  will  be  presumptively  held  to  represent 
such  officer's  official  seal,  and  such  copy  is  prop- 
erly admitted  in  evidence  over  such  objection. 

2.  The  fact  that  a  justice  taking  an  acknowl- 
edgment signs  the  certificate  as  justice  and  al- 
derman will  not  vitiate  such  certificate,  but  his 
official  designation  as  alderman  will  be  regarded 
as  surplasage. 

3.  Recitals  of  heirship  and  widowhood  in  deeds 
upwards  of  30  ^ears  old,  under  which  possession 
has  been  continuously  held,  are  presumptive 
evidence  of  the  truth  of  the  same,  and  admis- 
sible against  strangers  to  the  title  claiming  ad- 
versely. 

4.  An  adverse  claimant  of  title  under  the  stat- 
ute of  limitations  must  show  actual,  notorious, 
visible,  open,  continuous,  and  exclusive  posses- 
sion for  the  statutory  period,  and  his  possession, 
to  be  continuous,  must  be  such  as  will  permit 
the  superior  claimant  to  sue  him  as  a  trespass- 
er at  any  time  during  the  period.     Unless  he 
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makes  out  a  prima  facie  case  of  such  unbroken, 
continuous  possession  on  demurrer  to  evidence, 
the  judgment  should  be  against  him. 

5.  There  can  be  no  adverse  possession  of  wild 
lands  as  against  a  superior  title,  unless  such 
possession  is  actual,  exclusive,  visible,  and  no- 
torious. A  mere  claim  to  iwssession,  accom- 
panied by  the  occasional  cutting  of  timber,  the 
prevention  of  trespasses,  the  payment  of  taxes, 
and  the  assertion  of  title,  is  not  suflScient,  but 
it  must  be  such  occupation,  use,  or  holding  of 
the  property,  or  change  in  its  character,  as  will 
make  such  daimant,  during  such  statutory  pe- 
riod, continuously  subject  to  be  treated  as  a 
trespasser  by  the  holder  of  the  superior  title 
constructively  or  actually  in  possession  of  such 
land.  Such  claim  of  possession  does  not  amount 
to  an  ouster  of  the  superior  claimant. 

(Syllabus  by  the  Court) 

Error  from  Circuit  Court,  Ritchie  County; 
M.  H.  Willis,  Judge. 

Action  by  Henry  S.  Wilson  against  Georgo 
W.  Braden  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Reversed. 

W.  N.  Miller,  for  plaintiffs  in  error.  V.  B. 
Archer,  Wm.  Beard,  S.  Robinson,  and  H.  B. 
Woods,  for  defendant  in  error. 


DENT,  J.  Henry  S.  Wilson,  plaintiff,  ob- 
tained a  writ  of  error  from  a  Judgment  of 
the  circuit  court  of  Ritchie  county  in  a  suit 
in  ejectment  in  favor  of  George  Braden  and 
Hester  Deem,  awarding  them  title  to  two 
certain  tracts  of  land  claimed  by  the  plaintiff. 
The  case  was  here  before  (48  W.  Va.  196,  86 
S.  E.  867),  and  a  Judgment  for  the  same 
defendants  was  reversed,  and  a  new  trial 
awarded.  A  new  trial  being  had,  the  plain- 
tiff having  proved  his  title  and  possession 
thereunder,  and  the  defendants  having  set  up 
possession  under  color  of  title  for  more  than 
10  years,  the  plaintiff  demurred  to  the  evi- 
dence, In  which  the  defendants  joined.  On  a 
conditional  verdict  the  court  found  for  the 
defendants,  and  gave  judgment  accordingly. 
It  is  now  well  established  that  on  a  demur- 
rer to  the  evidence  the  court  will  consider 
the  whole  evidence  as  though  on  a  verdict 
in  favor  of  liie  demurrees,  and  will  not  re- 
verse the  judgment  unless  the  evidence  is  in- 
sufficient to  sustain  the  same.  Bowman  v. 
Dewing  ft  Sons,  60  W.  Va.  446,  40  S.  B. 
576;  Lewis  v.  C.  &  O.  R.  R.  Co.,  47  W.  Va. 
656,  35  S.  E.  908,  81  Am.  St.  Rep.  816. 

The  first  question  that  arises  on  demurrer 
Is  as  to  whether  the  plaintiff  has  made  his 
title  clear,  either  by  a  complete  chain  from 
the  commonwealth  of  Virginia  or  by  posses- 
sion under  color  of  title  for  the  statutory 
period.  If  he  has  not  done  one  or  both  of 
these,  his  demurrer  was  properly  overruled. 
The  plaintiff  traces  his  title  back  to  the 
commonwealth  of  Virginia  through  a  patent 
issued  by  the  (Governor  to  William  Tilton, 
assignee  of  Michael  Ryan,  dated  August  4, 
1785. 

The  first  objection  to  plaintiff's  title  Is  that 
the  copy  of  the  deed  from  Charles  E.  Apple- 
gate  and  wife  to  Henry  S.  Wilson  has  the 
word  ''Seal"  after  notary's  signature  to  the 


acknowledgment,  Instead  of  some  words  to 
indicate  It  to  have  been  his  official  seal.  The 
notary  certifies  the  certificate  to  be  under 
his  "official  seal."  The  clerk,  in  copying,  pre- 
sumably considered  the  word  "seal"  suffi- 
cient to  show  that  the  official  seal  was  af-  , 
fixed.  In  the  case  of  Miller  v.  Holt,  47  W. 
Va.  10,  34  S.  E.  956,  this  very  objection  was 
considered  and  overruled,  and  rightly  so,  for 
the  word  "seal"  must  have  been  annexed  to 
the  notary's  signature  to  represent  his  offi- 
cial seal,  and  not  his  private  seal.  The  same 
objection  is  made  to  several  of  the  title  deeds, 
but  it  is  untenable,  and  was  properly  over- 
ruled. 

The  objection  is  made  to  the  certificate  of 
acknowledgment  to  the  deed  of  Ann  Kemble, 
widow  of  Robert  Kemble,  because  the  same 
is  signed  by  two  officers  in  their  double  ca- 
pacity of  alderman  and  justice.  Code  1819, 
c.  99,  S  7,  authorized  the  acknowledgment  to 
be  made  before  and  certified  by  two  Justices 
of  the  peace.  The  word  "alderman"  can 
properly  be  regarded  as  surplusage^  the 
words  "justice  of  the  peace"  being  in  accord- 
ance with  the  law. 

The  next  objection  is  to  the  two  deeds  In 
the  chain  conveying  the  title  of  Robert  J. 
Kemble,  deceased;  one  deed  being  from  Ann 
Kemble,  widow  of  Robert  J.  Kemble,  dated 
1843,  and  the  other  from  Mary  D.  Sumner, 
formerly  Mary  D.  Kemble,  daughter  and  sole 
heiress  of  her  father,  Robert  D.  Kemble, 
bearing  date  February  17, 1853,  because  there 
was  no  evidence  other  than  the  deeds  to 
show  that  the  one  was  the  widow  and  the 
other  the  sole  heiress  to  Robert  J.  Kemble, 
deceased.  If  these  deeds  were  of  modem 
origin,  it  would  be  necessary,  as  against 
strangers,  to  produce  such  evidence.  24  Am.  & 
En.  En.  Law  (2d  Ed.)  60;  Wiley  et  aL  v.  Glv- 
ens  et  al.,  6  Grat  277,  47  Va.  Rep.  Ann.  772. 
But  such  is  not  the  law  as  to  ancient  deeds 
upwards  of  80  years  old,  where  possession 
has  been  continuously  held  thereimder.  24 
AnL  A  En.  En.  Law  (2d'  Ed«)  61;  2  Am.  ft 
En.  En.  Law  (2d  Ed.)  331;  Harman  y. 
Steams,  95  Va.  63,  27  S.  E.  601;  Fulkerson  v. 
Holmes,  117  U.  S.  389,  6  Sup.  Ot  780,  29  L. 
Ed.  915;  Deery  v.  Cray,  5  Wall.  795,  18  L. 
Ed.  653;  Oaiiies  T.  Stiles,  14  Pet  822,  10  L. 
Ed.  476;  Davis  ▼.  Pearson,  6  Tex.  Cly.  App. 
598,  26  S.  W.  241;  Brown  v.  Simpson's  Heirs, 
67  Tex.  225,  2  S.  W.  644.  This  is  on  the  the- 
ory that,  if  the  recitals  were  untrue,  they 
would  have  long  since  been  disproved,  and 
time  and  possession  has  raised  the  presump- 
tion of  their  truth,  admissible  even  against 
strangers.  Ann  Kemble's  deed,  under  the 
circumstances,  could  only  be  admitted  as 
conveyance  of  her  dower  interest  in  the  land; 
but  it  was  good  for  the  purpose,  although  it 
recited  therein  another  deed,  not  produced, 
which  might  have  conveyed  to  her  some  oth^ 
interest.  Deery  v.  Cray,  5  Wall.  795,  18  L. 
Ed.  653.  Mary  D.  Summers'  deed  conveyed 
her  Interest  in  the  land  as  the,  sole  heir  of 
her  father,  Robert  J.  Kemble^  deoeanedt  and 
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thereby  the  Eemble  link  In  the  title  is  made 
complete. 

These  being  the  only  objections  to  plain- 
tiiTs  chain  of  title,  and  they  being  without 
foundation,  we  must  hold  it  good.  It  is 
strengthened  by  long  time,  actual  possession 
of  the  land  thereunder  beginning  as  far  back 
WLB  the  year  1860.  If  the  plainti£F  had  only 
<*olor  of  title  by  break  in  his  chain  as  to  the 
Kemble  deed,  still  the  actual  possession  of 
the  property  by  those  under  whom  he  claims 
would  have  ripened  into  good  title  long  be- 
fore the  Bradens  set  up  a  claim  to  the  land 
awarded  to  them  by  the  judgment,  and  also 
as  to  the  Deem  tract,  unless  Hester  Deem, 
•or  those  under  whom  she  claims,  had  such  ad- 
verse possession  as  ousted  from  possession 
those  under  whom  plaintiff  claims.  This 
brings  us  to  the  main  issue  in  this  case. 

Both  defendants  found  their  title  to  the 
separate  tracts  claimed  by  them  under  color 
of  title  and  adverse  possession  for  the  period 
of  10  years.  The  question  then  presented  by 
the  demurrer  to  evidence  is  as  to  whether  the 
defendants,  or  either  of  them,  have  had  such 
adverse,  open,  notorious,  continuous,  and 
exclusive  possession  of  either  of  said  tracts 
of  land  under  color  of  title  for  the  period  of 
10  years  prior  to  the  institution  of  this  suit 
as  will  divest  plaintiff's  title  and  invest  it  in 
the  claimant  Hall  v.  Webb,  21  W.  Va.  324; 
Adkins  v.  Spurlock,  46  W.  Va.  139,  33  S.  B. 
121;  Bicknell  v.  Ck>mstock,  113  U.  S.  149,  5 
Sup.  Gt  399,  28  L.  Ed.  962;  Dickerson  v.  Col- 
grove,  100  U.  S.  578,  25  L.  Ed.  6ia 

First,  as  to  the  Geo.  W.  Braden  interlock 
of  about  50  acres.  Plaintiff's  predecessors 
had  actual  possession  of  this  interlock  with 
a  portion  thereof  under  cultivation  down  un- 
til the  year  1879,  when  Ezekiel  Braden,  aft- 
er having  surveyed  this  land,  obtained  the 
k^  of  the  house  thereon  from  the  tenant 
in  charge,  E.  Bradley,  and,  as  he  claimed  in 
the  former  trial,  thereby  obtained  possession 
thereof.  He  afterwards  tore  down  this  house 
and  removed  it  off.  He  did  not  disturb  the 
Trembly  and  Daley  fields,  Included  in  the 
interlock,  which  had  been  cleared,  fenced, 
and  cultivated  by  tenants  under  plaintiff's 
title.  He  allowed  one  Noland,  in  1881  or 
1882,  to  erect  a  cabin,  and  cultivate  a  small 
piece  of  ground  in  a  remote  comer  of  the 
Interlock.  After  Noland  moved  off,  he  al- 
lowed one  Patsy.  Jenkins  to  occupy  the  cabin 
during  the  year  1882.  Jacob  Rlggs  testifies 
that  he  bought  50  acres  of  land,  including 
the  interlock  of  defendant  Braden,  during 
the  year  1883,  built  a  house  thereon  outside 
of  the  interlock,  tore  down  the  Noland  cabin, 
which  had  a  clearing  of  about  three-fourths 
of  an  acre,  and  cleared  about  3  acres  of 
land  on  the  interlock,  and  cultivated  it  He 
remained  in  the  house  about  18  months. 
After  that  time  down  to  the  present  time 
there  has  been  no  house  upon  or  actual  oc- 
cupancy of  the  interlock  by  the  defendant 
Braden.  Defendant  Braden  purchased  the 
bouse  from  Riggs,  and  took  the  land  back. 


No  title  papers  ever  passed  between  them. 
In  1885  defendant  Braden  received  a  deed 
from  his  father,  and  moved  into  the  Biggs 
house.  The  holder  of  plaintiff's  title  was 
at  this  time  a  nonresident  of  the  state,  and 
occupying  the  land'  by  tenants.  The  two 
fields  on  the  land  known  as  the  "Daley" 
and  ''Trembly"  fields  remained  practically 
Unchanged.  The  Daley  field  was  in  part 
on  the  interlock,  and  the  residue  extended 
over  on  plaintiiTs  other  land.  Defendant 
Braden  claims  to  have  farmed  these  fields 
some  years.  The  rest  of  the  land  lay  open, 
with  probably  the  exception  of  a  small  un- 
certain amount  down  at  the  Patsy  Jenkins 
comer.  When  plaintiff  purchased  and  sur- 
veyed the  land  in  1888,  he  found  nobody  In 
actual  possession  of  the  interlock.  He  saw 
the  old  Riggs  log  house,  which  was  unoccu- 
pied, and  was  not  on  the  interlock.  He 
saw  also  the  Trembly  field,  and,  although  he 
was  back  and  forth  several  years  thereafter, 
he  saw  no  one  on  the  interlock,  and  knew  of 
no  one  claiming  it,  until  he  was  informed 
that  defendant  Braden  was  cutting  some  tim- 
ber on  it  He  immediately  served  a  notice 
on  him  to  stop  trespassing,  and  instituted 
this  suit.  The  evidence  shows  that  defend- 
ant Braden  was  claiming  this  land  prior  to 
plaintiff's  purchase.  He  cultivated  some  por- 
tions of  it  at  different  times,  and  had  cut 
some  timber  off  of  it  He  never  actually  oc- 
cupied it  He  never  fenced  it,  and  never 
changed  the  fences  around  the  Trembly  or 
Daley  fields,  except  he  attempted  to  make 
some  change  in  the  fence  around  the  Daley 
field  a  short  time  prior  to  the  institution  of 
this  suit.  At  the  time  plaintiff  purchased 
his  alleged  possession  had  not  ripened  into 
title.  The  manner  in  which  this  alleged  pos- 
session was  maintained  seemed  to  be  such 
as  not  to  furnish  the  owners  of  plaintiff's 
title  notice  thereof.  The  building  of  the 
Riggs  house  off  of  the  land  and  leaving  the 
land  uninclosed  and  in  the  same  condition 
generally  as  it  was  when  originally  occu- 
pied by  tenants  under  plaintUTs  title  are  cir^ 
cumstances  strongly  against  defendant  Bra- 
den's  contention.  In  the  case  of  Gore  v. 
Faupel,  24  W.  Va.  246,  It  is  held:  "If  the 
land  is  of  a  character  to  admit  of  permanent 
useful  improvement,  the  possession  must  be 
kept  up  during  the  whole  statutory  period 
by  actual  residence  or  by  continued  cultiva- 
tion or  inclosure.  Surveys,  cutting  wood, 
occasional  occupancy,  with  payment  of  tax- 
es, will  not  do.  Where  there  are  several 
adverse  possessions,  they  cannot  be  tacked 
together  so  as  to  effect  a  bar  or  ouster  of 
the  title  of  the  owner,  unless  the  several 
occupants  claim  in  privity,  and  there  was 
no  break  in  the  succession  of  the  one  to  the 
other.  The  possessory  estates  must  be  con- 
nected and  continuous."  "Unless  the  adverse 
claimant  is  so  in  possession  of  the  land  that 
he  may  at  any  time  be  sued  as  a  trespasser, 
the  statute  will  not  run  in  his  favor;  and, 
although  he  may  have  taken  actual  posses- 
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sion.  If  he  does  not  continue  there  so  that 
he  may  be  sued  at  any  time  as  a  trespasser 
during  the  prescriptive  bar,  he  cannot  rely 
on  the  statute  of  limitations."  **The  mo- 
ment the  premises  become  vacant,  that  mo- 
ment the  owner,  by  reason  of  his  legal  title, 
will  be  regarded  in  the  constructive  pos- 
session, and  the  adverse  possession  of  the 
wrongdoer  is  at  an  end."  The  plaintiff,  when 
he  purchased,  found  the  premises  entirely 
vacant,  and  for  more  than  five  years  there- 
after he  never  found  any  one  in  possession 
of  the  premises  whom  he  could  treat  as  a 
trespasser.  Even  prior  to  that  time  the 
possession  is  not  shown  to  be  continuous. 
The  defendant  did  not  have  it  inclosed,  did 
not  live  on  it,  did  not  cultivate  it  except  oc- 
casionally cropped  a  portion  of  it  and  cut 
some  timber  off  of  it  His  occupancy  there- 
of in  any  manner  was  intermittent.  No  time 
after  the  plaintiff  purchased  had  he  notice 
by  the  defendant's  actual  occupancy  thereof 

'  in  such  manner  that  he  could  have  brought 
suit  against  him  as  a  trespasser,  until  just 
before  this  suit  was  brought.  The  defendant 
ha?  wholly  failed  to  show  such  continuous 
possession  of  the  land  that  the  law  requires. 
His  evidence  on  the  subject  of  possession  is 
that  in  1879  his  father  surveyed  the  land,  got 
the  key  to  the  house  thereon  from  a  ten- 
ant in  possession  under  plaintiff's  title,  tore 
down  the  house,  and  moved  it  away.  After- 
wards, at  a  time  made  uncertain  by  the  evi- 
dence, being  from  1879  to  1882,  one  Noland 
built  a  little  cabin  on  a  remote  comer  of 
the  land,  and  lived  there  for  about  a  year. 
After  he  left,  Patsy  Jenkins  moved  In  the 
cabin.  How  long  after  is  not  shown.  She 
was  put  off  by  defendant  Braden  after  he 
bought  the  land*  He  says  she  was  there 
about  one  year.  After  she  left,  no  one  had 
actual  possession  of  the  land  until  Jacob 
W.  Riggs  built  a  house  on  the  Braden  land 
outside  of  the  interlock  in  1883.  He  says  he 
went  there  in  September,  1883,  and  left  in 
March,  1885.  He  cleared  about  three  acres 
on  the  interlock,  and  raised  a  crop,  includ- 
ing a  crop  of  com  on  the  Trembly  field. 
After  he  moved  out  of  his  house  (how  long 
after  It  is  not  shown)  defendant  Braden 
moved  in  it  He  fails  to  show  that  he  took 
actual  possession  of  the  land  when  Riggs 
moved  out,  nor  does  he  show  when  he  moved 
out  of  the  house.  He  says  he  farmed  the 
land  in  1886.  There  is  no  positive  evidence 
of  any  actual  occupation  of  the  land  during 
the  years  1886,  1887,  and  1888.  The  plaintiff 
purchased  in  1888.  and  on  surveying  the 
land  found  no  one  in  occupation  of  the  Inter- 
lock adversely  to  his  tenants,  and  the  Riggs 
house  was  vacant,  and  in  a  dilapidated  con- 

•  ditlon.  This  evidence  of  plaintiff  is  not  con- 
tradicted. The  years  1886.  1887.  and  1888 
form  such  a  break  in  tne  continuity  of  de- 
fondant's  possossion  that,  if  it  had  not  been 
continually  broken  before,  would  permit  the 
intervention  of  plaintiff's  possession,  and  pre- 
Tput  the  numing  of  the  statute;    for  it  Is 


not  shown  that  there  was  any  one  in  such 
actual  adverse  possession  of  the  interlock 
during  this  period  that  plaintiff  could  have 
at  any  time  sued  such  person  as  a  trespasser. 
Defendant  testifies  that  he  thinks  that  in 
1889  he  rented  the  land  to  Lee  Roberts,  who 
lived  there  about  one  year.  After  that 
(when  it  is  not  shown)  he  thinks  Marion 
Deem  was  there  about  one  year.  George 
Deem,  he  also  thinks,  lived  in  the  Riggs 
house  (he  does  not  know  when);  and  that 
Ben  Harris  lived  on  the  land  at  an  uncer- 
tain time.  After  Deem  he  put  Joshua 
Haught  in  possession  of  the  land.  Joshua 
Haught  says  he  moved  in  the  Braden  house 
on  the  26th  of  March,  1895,  and  stayed  tjiere 
until  the  10th  of  March,  1897.  He  says  he 
rented  the  improved  ground,  and  put  the 
Daley  field  and  Ck^re  field  in  com  and  oats. 
His  occupancy  was  just  before  and  after 
the  suit  was  brought  The  actual,  open,  no- 
torious, visible,  and  continuous  possession 
of  the  land  during  the  years  1892,  1893.  and 
1894  by  Braden  or  his  tenants  is  not  sustain- 
ed by  the  proof.  The  interlock  undoubted- 
ly during  those  years  was  in  the  constructive 
posse-ssion  of  the  plaintiff,  either  for  all  or 
some  period  of  the  time.  "Upon  every  dis- 
continuance of  the  possession  of  the  wrong- 
doer the  possession  of  the  rightful  owner  is, 
by  operation  of  law,  restored,  and  nothing 
short  of  an  actual  adverse  and  continuous 
possession  for  the  statutory  period  can  de- 
stroy his  right  or  vest  title  in  the  wrong- 
doer." "It  is  therefore  absolutely  neces- 
sary that  the  adverse  occupancy  shall  be 
continuous,  open,  visible,  and  exclusive  in 
order  to  effect  a  bar  of  the  title  of  the  true 
owner."  Ck>re  v.  Faupel,  24  W.  Va.  246,  247. 
The  defendant  Braden  has  wholly  failed  to 
show  by  bis  evidence  that  he  bad  actual, 
continuous,  open,  visible,  and  exclusive  x>os- 
sesslon  of  any  portion  of  the  interlock  for 
any  period  of  10  consecutive  years,  such  as 
would  have  enabled  the  plaintiff,  or  those  un- 
der whom  he  claims,  to  have  sued  him  at  any 
time  as  a  continual  trespasser.  There  are 
many  both  great  and  small  breaks  left  by 
his  evidence  in  the  continuity  of  his  posses- 
sion, while  there  is  no  break  in  the  continui- 
ty of  plaintiff's  constructive  or  actual  pos- 
session, except  when  interrupted  by  Braden's 
actual  occupation  of  some  portion  of  the  In- 
terlock. It  continually  hung  over  the  land, 
and  whenever  there  was  a  bfeak  in  Braden's 
occupation  it  covered  the  land  completely, 
cutting  into  and  destroying  the  continuity 
of  Braden's  possession.  Parkersburg  Indus- 
trial O.  V.  Sohultz  et  al.,  43  W.  Va.  470,  27 
S.  B.  255.  Such  being  plainly  the  law,  the 
court  erred  In  not  sustaining  the  demurrer  to 
the  evidence. 

Nor  is  Mrs.  Deem's  evidence  on  demurrer 
any  more  satisfactory  than  her  codefend- 
anf  8.  Her  counsel  claim  that  the  suit  by 
the  plaintiff  admits  her  adverse  possession 
at  the  time  of  the  suit.  This  does  not  neces- 
sarily follow  as  a  conduaion  of  law,  for  aucb 


W.Va,) 


WILSON  y.  BRADEN. 


413 


suit  may  be  maintained  against  one  not  in 
possession,  but  who  may  be  exercising  acts 
of  ownership  on  the  land  in  dispute,  or  claim- 
ing title  thereto.  Code  1899,  c.  90,  S  5.  Un- 
der  plaintiff's  title  constructive  possession 
was  held  under  the  patent  from  1785  until 
the  possession  became  actual  by  occupancy 
about  the  year  I860.  To  destroy  possession, 
actual  or  constructive,  under  plaintiff's  title, 
and  the  transference  of  such  title  to  her,  it 
devolved  upon  the  defendant  Deem  to  prove 
actual  occupancy  of  the  interlock,  or  else  the 
use  and  enjoyment  thereof  by  acts  of  owner- 
ship equivalent  to  such  actual  occupation. 
Taylor's  Devisees  v.  Bumsides,  1  Grat  165; 
Overton's  Heirs  v.  Davisson,  1  Grat.  211,  42 
Am.  Dec.  544;  Garrett  v.  Ramsey,  26  W. 
Va.  345.  It  is  admitted  that  the  land  in  the 
Deem  interlock  is  still  wild  and  uncultivated, 
and. has  never  been  in  the  actual  occupancy 
of  any  one.  Defendant,  to  sustain  her  con- 
tention, proved  the  payment  of  taxes,  the 
cutting  of  timber,  not  habitual,  but  at  differ- 
ent times,  the  prevention  of  others  from  cut- 
ting timber,  with  slight  notice  of  claim  of 
title  to  agents  of  the  superior  title,  now 
dead.  In  Taylor's  Devisees  v.  Bumsides,  1 
Grat  207,  it  is  said  that:  "Payment  of  taxes, 
prohibition  of  trespasses,  surveys  of  the 
land,  sales  and  conveyances  of  it,  though 
they  may  serve  tA  show  a  claim  of  title,  are 
not  evidence  of  actual  possession."  Even 
the  cutting  and  selling  of  timber  by  the  ten- 
ant himself,  or  by  his  authority,  is  but  a 
transient  trespass,  unless  habitual.  Koiner 
V.  Rankin's  Heirs,  11  Grat  420;  Pasley  v. 
English,  5  Grat.  141.  And  a  sale  of  part  of 
the  land  gives  the  vendor  no  possession  of 
the  residue.  Nor  is  the  fact  that  the  supe- 
rior claimant  bad  notice  of  such  acts  suffi- 
cient to  give  actual  possession,  where  such 
possession  does  not  in  fact  exist  Negligence 
on  the  part  of  the  superior  claimant  cannot 
make  that  actual  possession  which  would  not 
be  without  such  negligence.  Actual  posses- 
sion depends  on  the  acts  of  the  junior  claim- 
ant, and  not  on  things  left  undone  by  the 
senior  claimant  Such  acts  must  be  such  as 
changes  the  condition  of  the  land  from  a  wild 
to  an  Inclosed  or  cultivated  state,  and  so 
continuous  in  their  nature  as  would  enable 
the  superior  claimant  to  proceed  against  the 
inferior  claimant  as  an  actual  trespasser  at 
any  time  during  the  statutory  period.  Gore 
V.  Faupel, .  24  W.  Va.  246;  Parkersburg  In- 
dustrial Co.  V.  Schultz  et  al.,  43  W.  Va.  470, 
27  S.  E.  255.  Mrs.  Deem  has  come  far  short 
at  showing  actual,  open,  notorious,  visible, 
continuous,  and  exclusive  possession,  such  as 
is  sufficient  to  overcome  either  the  actual  or 
constructive  possession  of  plaintiff  and  those 
under  whom  he  claims;  and,  while  it  would 
be  a  matter  of  pleasure  to  decide  in  favor 
of  a  poor  woman  fighting  for  her  home  as 
against  a  rich  railroad  magnate,  the  law  di- 
rects a  contrary  decision. 

The  Judgment  is  reversed,  the  plaintilTB 
demurrer  to  the  evidence  is  sustained,  and 


judgment  will  be  entered  for  the  plaintiff  on 
the  conditional  verdict  of  the  jury. 

On  Rehearing. 

Before  the  law  will  take  from  one  land- 
owner bis  superior  title,  and  confer  it  upon 
a  junior  claimant  by  virtue  of  adverse  pos- 
session under  the  statute  of  limitations.  It 
requires  that  such  junior  claimant  establish 
by  positive  evidence  such  adverse  possession 
to  have  been  actual,  open,  notorious,  exclu- 
sive, and  continuous  for  the  statutory  period 
of  10  years.  No  mere  acts  of  trespass  or 
temporary  occupancy  for  the  purposes  of 
felling .  timber  and  cultivating  patches  of 
ground,  with  intervening  lapses  of  no  occu- 
pancy, unaccounted  for,  will  satisfy  such  re- 
quirement of  the  law.  If  the  defendant 
George  W.  Braden  had  enjoyed  such  uninter- 
rupted possession,  his  evidence  alone  should 
have  been  sufficient  to  have  established  a 
prima  facie  case;  whereas  it  is  wholly  in- 
sufficient for  this  purpose.  For  the  period 
of  10  years  that  he  claims  to  have  owned  and 
had  possession  of  the  interlock  there  was  no 
building  or  other  house  upon  it.  The  Riggs. 
house,  which  was  shown  to  have  been  occu- 
pied at  various  times  by  himself  and  ten- 
ants, is  entirely  outside  of  the  interlock,  and 
there  is  not  shown  to  have  been  any  conti- 
nuity of  possession  even  as  to  this.  Because 
it  is  shown  to  have  been  occupied  at  various 
times,  the  court  is  asked  to  infer  that  it  was 
occupied  all  tfie  time,  although  the  evidence 
wholly  falls  to  show  any  connection  between 
the  dccupancy  of  the  various  alleged  tenants. 
This  is  pure  guesswork,  and  not  just  legal 
inference.  So  that  George  W.  Braden's  tes- 
timony proves  the  weakness  of  his  case, 
and  clearly  establishes  the  fact  that  his  pos- 
session, whatever  it  may  have  been,  falls  far 
short  of  the  just  requirements  of  the  law. 
He  testifies  that  while  he  lived  in  the  Riggs 
house,  which  was  off  the  interlock,  he  only 
tried  to  cultivate  the  Trembly  field  within 
the  interlock  one  year.  "The  land  was  too 
poor,  and  didn't  bring  anything."  This 
shows  plainly  why  nobody  lived  upon  and 
cultivated  the  interlock  continuously,  and 
this  was  because  the  land  was  too  poor,  and 
would  not  bring  anything.  No  doubt  the 
house  was  built  purposely  off  of  the  inter- 
lock to  prevent  its  being  included  therein, 
and  yet  the  main  part  of  the  defendant  Bra- 
den's  evidence  and  the  reliance  of  his  counsel 
relate  to  the  possession  of  this  house,  and 
not  to  actual  occupancy  of  any  portion  of  the 
interlock.  The  plaintiff,  who  is  not  contra- 
dicted, testifies  that  he  purchased  the  land 
In  1888,  and  had  It  surveyed  the  following 
spring  (that  would  be  in  1889),  and  in  a  year 
or  two  afterward  had  it  surveyed  by  John 
Cain;  that  there  was  no  house  on  the  land, 
but  that  there  was  an  old  house  off  of  It  a 
considerable  distance.  '*There  is  an  old  log 
house  there  at  this  time,  but  there  is  nobody 
occupying  it  It  is  In  a  dilapidated  condi- 
tion."    This  undoubtedly  refers  to  the  time 
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when  he  was  at  and  saw  the  house,  although 
it  may  have  included  the  time  of  the  trial 
of  the  snit  He  further  says  he  saw  no- 
body occupying  or  farming  the  land  at  any 
of  the  various  times  he  was  on  or  over  it, 
and  knew  nothing  about  defendant's  claim 
of  trespassing  until  shortly  before  the  insti- 
tution of  this  suit  It  seems  to  me  that  the 
evidence  clearly  shows  that  George  W.  Bra- 
den  had  some  notion  at  one  time  of  claiming 
the  land,  but,  having  robbed  it  of  its  timber, 
and  found  it  too  poor  to  raise  anything,  he 
abandoned  it  as  not  worth  the  trouble;  but 
after  it  was  about  to  be  developed  for  oil 
by  the  plaintiff  he  began  again  trespassing 
upon  it  for  the  purpose  of  renewing  his  claim 
thereto.  The  same  may  be  said  as  to  the 
Hester  Deem  tract  The  proof  of  neither  of 
the  claimants  is  of  that  strong,  unbroken 
character  that  will  Justify  the  law  in  divest- 
ing plaintiff  of  his  title  to  the  land  in  con- 
troversy and  vesting  it  in  the  defendants, 
if  defendants'  evidence  had  been  sufficient, 
the  labors  of  counsel  would  have  been 
greatly  simplified.  Good  argument  cannot 
strengthen  defective  evidence. 

The  former  opinion  is  adhered  to  fully  and 
confirmed. 

(56  W.  Va.  383) 

BARTLES  ft  DILLON  v.  DODD  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  6,  1904.)  ' 

CHATTEL  ICOBTOAGB— DEED  OF  TBUffT— FRAUDU- 
LENT FEB  BE— PEBIBHABLE  PBOPEBTT— EXE- 
CUTION SALE— APPLIOATION   OF  PBOCEEDS. 

1.  A  deed  of  trust,  duly  recorded,  given  on 
the  equipment  and  furniture  of  a  hotel  to  se- 
cure a  valid  debt,  is  not  per  se  fraudulent  be- 
cause there  is  included  therein  a  small  amount 
of  perishable  property  in  the  shape  of  eatables 
and  drinkables,  and  made  to  cover  the  restock- 
ing of  the  same,  nor  because  it  is  made  to  cover 
any  renewals  of  the  notes  thereby  secured,  nor 
because  the  property  is  to  remain  in  the  posses- 
sion of  the  grantor  until  sold. 

2.  At  common  law  an  insolvent  debtor  has 
the  right  to  execute  a  deed  of  trust  on  the 
equipment  and  furniture  of  a  hotel  to  secure 
the  purdiase  monev  thereof,  or  to  secure  the 
money  loaned  to  him  for  the  purpose  of  pur- 
chasinz  or  paying  for  such  property,  or  to  se- 
cure the  sureties  on  the  notes  given  for  such 
loan  or  the  renewals  thereof;  and  such  deed, 
if  duly  recorded,  cannot  be  held  to  be  fraudu- 
lent in  fact,  because  of  the  preference  given, 
although  it  may  prevent  other  creditors  from 
having  the  proceeds  of  a  sale  thereunder  applied 
to  their  debts,  and  although  it  might  have  oeen 
held  to  be  void  as  a  preference,  under  section  2, 
c.  74,  Code  1899,  if  suit  had  been  instituted  in 
time  for  this  purpose. 

3.  Subsequent  execution  creditors,  whose  debts 
are  pre-existing  or  subsequent,  may  force  such 
property  to  sale,  but  the  proceeds  will  be  first 
applied  to  the  satisfaction  of  the  trust  lien 
thereon. 

4.  A  deed  of  trust  will  not  be  held  to  be 
fraudulent  per  se  unless  the  provisions  thereof 
plainly  show  that  it  was  not  made  in  good  faith, 
but  only  as  colorable  security  for  the  alleged 
debts  therein  named. 

(Syllabus  by  the  Court) 

Appeal  fkxnn  Circuit  Court,  Berkeley  Comi- 
ty; B.  Boyd  Faulkner,  Judge. 


Bill  by  Bartles  &  Dillon  against  John  W. 
Dodd  and  others.  Decree  for  plaintiffs,  and 
Joseph  H.  Shaffer  and  David  M.  Shaffer  ap- 
peal.   Modified. 

Flick,  Westenhaver  A  Noll  and  W.  Bl 
Lindsey,  for  appellanta  Faulkner,  Walker 
ft  Woods  and  A.  C.  Nadenbousch,  for  appel- 
lees. 

DENT,  J.  Bartles  ft  Dillon,  exception 
creditors,  instituted  a  suit  in  chancery  in  the 
circuit  court  of  Berkeley  county  against 
John  W.  Dodd,  their  debtor  and  others, 
among  other  things  for  the  purpose  of  testing 
the  validity  of  a  certain  deed  of  trust  exe- 
cuted by  said  Dodd  on  certain  personal  prop- 
erty for  the  purpose  of  securing  D.  M.  and 
J.  H.  Shaffer,  as  his  indorsers  on  certain 
notes  due  the  National  Bank  of  Martinsburg 
The  circuit  court  held  the  deed  fraudulent 
per  se  as  to  the  plaintiffs*  debt,  and  directed 
a  sale  of  the  property  to  satisfy  the  same, 
and  after  sale  entered  a  farther  decree  ap- 
plying the  proceeds  to  plaintiffs'  debt  The 
Shaffers  appeal  from  these  decrees,  and  in- 
sist that  the  court  erred  in  not  holding  the 
deed  of  trust  valid.    It  is  as  follows: 

'*Thi8  deed,  made  and  entered  into  this 
19th  day  of  July,  1899,  by  and  between  John 
W.  Dodd  and  Georgia  Lee  Dodd.  his  wife, 
parties  of  the  first  part,  and  X.  Poole,  trus- 
tee, party  of  the  second  part: 

'*Witnesseth:  That  the  said  parties  of  the 
first  part  do  grant  unto  the  said  ^  Poole, 
trustee,  the  following  described  personal 
property,  all  contained  In  and  on  the  prem- 
ises of  what  is  now  known  as  the  Conti*^ 
nental  Hotel,  In  the  town  of  Martinsburg, 
Berkeley  County.  West  Virginia,  N.  E.  cot- 
ner  of  Public  Square,  to  wit:  All  the  furni- 
ture in  reading  room  of  said  hotel,  consisting 
in  part  of  carpet  Denning  covering  and  pa- 
per under  same,  12  high  back  chairs,  8  rodc> 
ers,  2  leather  chairs  and  window  shades  to 
windows  and  doors,  writing  table,  etc.,  also 
the  furniture  In  the. lobby  In  said  hotel,  con- 
sisting in  part  of  linoleum  on  floor,  a  num- 
ber of  chairs,  settee,  and  office  furniture  and 
fixtures;  also  16  bedroom  suits,  including 
Iron  beds  for  same;  also  6  other  iron  beds; 
also  linen  and  dressing  for  the  above-mention- 
ed beds;  also  41  window  shades,  five  dozen 
dining  chairs,  seven  dining  tables,  all  table 
linen  and  towels,  three  side  tables,  31  cur- 
tain poles,  460  yards  of  carpet,,  24  China 
chamber  sets,  all  hotel  dining  room  queens- 
ware,  glassware,  silver,  flat  ware,  and  hollow 
ware;  all  kitchen  furniture  and  utensils, 
large  Ice  box  and  contents,  bar,  bar  buffet 
Ice  box,  bar  fixtures,  cash  register,  all  wines 
and  liquors,  and  stock  for  same,  one  hotel 
omnibus,  one  cab,  one  transfer  wagon,  three 
sets  of  harness  and  lot  of  halters,  feed  and 
provisions  in  general,  also  one  bay  mare 
named  Diamond,  one  bay  horse  named  John, 
one  gray  horse  named  Frank ;  also  all  other 
personal  property  belonging  to  or  connected 
with  said  hotel,  except  such  personal  prop- 
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erty  that  was  brought  to  said  hotel  from  the 
residence  of  the  said  parties  of  the  first  part 
at  321  Burke  street;  also  any  property  that 
may  be  hereafter  acquired  to  take  the  place 
of  the  property  herein  mentioned.  To  have 
and  hold  unto  the  said  Poole,  trustee,  for- 
ever. 

"In  trust,  nevertheless,  for  the  use,  inter- 
est and  purposes  following,  and  none  other, 
to  wit:  to  secure,  indemni^  and  save  harm- 
less D.  M.  Shaffer  and  J.  H.  Shaffer  as  en- 
dorsers on,  six  certain  negotiable  promissory 
notes,  made  by  the  said  John  W.  Dodd,  and 
endorsed  by  the  said  D.  M.  Shaffer  and  J.  H. 
Shaffer,  all  of  which  said  notes  are  negotia- 
ble and  payable  at  the  National  Bank  of 
Martlnsburg,  West  Virginia,  and  were  dis- 
counted at  said  bank,  one  of  said  notes  bear- 
ing date  May  23rd,  1889,  for  the  sum  of 
$500.00,  payable  sixty  days  after  date,  and 
one  bearing  date  June  10th,  1809,  for  the 
sum  of  $500.00,  payable  ninety  days  after 
date,  and  one  bearing  date  the  17th  day  of 
June,  1899,  for  the  sum  of  $500.00,  payable 
ninety  days  after  date,  and  one  bearing  date 
June  22nd,  1899,  for  the  sum  of  $500.00,  pay- 
able three  months  after  date,  and  one  of  said 
notes  bearing  date  July  15th,  1899,  for  the 
sum  of  $800.00,  payable  ninety  days  after 

date,  also  one  bearing  date  the day  of 

,  1899,  for  the  sum  of  $200.00,  payable 

days  after  date;   the  said  notes  ag- 


gregating $3,000.00 ;  also  to  secure,  indemni- 
fy and  save  harmless  the  said  D.  M.  Shaf- 
fer and  J.  H.  Shaffer  on  any  other  note  or 
notes  given  in  place  or  renewal  of  the  above 
notes,  or  any  part  of  the  same  until  the  same 
is  paid;  also  to  secure  D.  M.  Shaffer  the 
payment  of  a  certain  negotiable  promissory 

note  bearing  date  the day  of , 

1899,  made  by  the  said  Johli  W.  Dodd,  for 
the  sum  of  $124.43,  with  interest  from 
date  payable  to  the  order  of  D.  M.  Shaffer, 

months  after  date.    It  is  expressly 

understood  between  the  parties  to  this  deed 
that  should  default  be  made  in  the  pay- 
ment of  the  above  mentioned  and  described 
notes,  or  any  part  of  same,  or  the  inter- 
est, or  any  part  of  same,  or  of  the  inter- 
est on  any  renewal  or  note  given  in  place 
of  same,  or  of  any  of  the  covenants  herein 
mentioned,  so  as  to  cause  any  liability  or  ex- 
pense to  the  said  endorsers  as  aforesaid, 
then  upon  written  notice  of  such  default,  be 
given  to  the  said  Poole,  trustee,  of  such  de- 
fault by  the  said  D.  M.  Shaffer  or  J.  H.  Shaf- 
fer, or  any  one  of  them,  then  the  said  X. 
Poole,  trustee,  shall  proceed  to  make  sale  of 
the  property  herein  conveyed  at  public  auc- 
tion to  the  highest  bidder,  either  on  the 
premises  of  the  said  hotel,  or  any  place 
deemed  best  by  the  said  trustee,  after  first 
having  advertised  the  time,  terms  and  place 
of  sale  for  four  successive  weeks  in  some 
newspaper  published  In  the  said  county  of 
Berkeley  upon  such  terms  as  may  be  deem- 
ed best  by  such  trustee,  and  from  the  pro- 
ceeds of  such  sale  the  said  trustee  shall  first 


pay  all  costs  and  charges  attending  the  exe- 
cution of  this  trust,  including  a  commission 
of  five  per  cent  on  the  first  $300.00,  and  two 
per  cent,  on  the  balance  of  the  amount  for 
which  said  properly  is  sold  to  said  trustee 
for  his  services;  and  he  shall  pay,  second, 
the  indebtedness  or  notes  hereinbefore  de- 
scribed, or  the  amount  for  which  endorsers 
have  become  liable,  including  costs  and  ex- 
penses to  which  they  are  subjected  by  rea- 
son of  such  default  having  been  made,  and 
the  residue,  if  any,  shall  be  paid  by  the  said 
trustee  to  the  said  parties  of  the  first  part, 
their  heirs  and  assigns.  It  Is  expressly  un- 
derstood and  agreed  between  the  parties  of 
this  deed  that  the  said  John  W.  Dodd  shall 
have  or  cause  to  have  the  property  herein 
conveyed  insuiM  in  some  good,  solvent  in- 
surance company  in  a  sum  not  less  than 
$2,500.00  with  policy  so  endorsed  that  loss,  if 
any,  shall  be  payable  to  the  said  D.  M.  and 
J.  H.  Shaffer,  as  their  interests  may  appear. 
It  is  also  understood  and  agreed  between  the 
parties  to  this  deed  that  the  parties  of  the 
first  part  shall  retain  possession  of  the  prop- 
erty herein  conveyed  unless  default  shall  be 
made  in  the  covenants  herein  contained.  The 
said  trustee  shall  have  power  to  act  by  agent 
or  attorney  In  the  execution  of  this  trust 

"Witness  the  following  signatures  and 
seals,  the  day  and  year  first  above  written. 
John  W.  Dodd.  [Seal.]  G.  L.  J.  Dodd. 
[Seal.]" 

The  plaintiffs  virtually  admit  that,  if  the 
deed  is  not  fraudulent  per  se,  it  Is  not 
fraudulent  in  fact  The  rule  for  determin- 
ing whether  a  deed  is  fraudulent  per  se  is 
stated  in  the  third  point  of  the  syllabus  in 
the  case  of  Landeman  v.  Wilson,  29  W.  Va. 
703,  2  S.  B.  203,  as  follows:  "Unless,  upon 
an  inspection  of  a  deed  claimed  to  be  fraudu- 
lent upon  Its  face,  the  court  sees  that  the 
intent  of  the  grantor  in  executing  the  deed 
was  to  hinder,  delay,  or  defraud  his  cred- 
itors, the  court  cannot  hold  the  deed  fraudu- 
lent on  its  face."  To  make  such  fraudulent 
intent  appear,  it  has  been  settled  by  a  long 
line  of  decisions  that  the  grantor  must  make 
such  reservation  in  the  deed  to  himself,  or 
some  one  else  for  his  benefit,  as  will  enable 
him  to  defeat  the  professed  objects  of  the 
deed  without  vlblating  the  stipulations  there- 
of* Horner-Gaylord  Co.  v.  Fawcett,  50  W. 
Va.  487,  40  S.  E.  564,  57  L.  R.  A.  869 :  Con- 
away's  Adm'rs  v.  Stealey,  44  W.  Va.  163,  28 
S.  B.  793;  Baer  Sons  Grocery  Co.  v.  Wil- 
liams, 43  W.  Va.  823,  27  S.  E.  345;  Sbat- 
tuck  V.  Knight,  25  W.  Va.  590;  Claflin  v 
Foley,  22  W.  Va.  434 ;  Kuhn  v.  Mack,  4  W. 
Va.  186;  Quarels  v.  Kerr,  14  Grat  48;  Shep- 
pard  V.  Turpln,  8  Grat  873;  Lang  v.  Lee, 
8  Rand.  410. 

At  common  law  a  debtor  had  the  right  to 
prefer-  one  creditor  to  all  others,  although 
the  effect  of  the  conveyance  might  be  ta 
hinder  and  delay  others.  Wolf  v.  McGugln, 
37  W.  Va.  552,  16  S.  B.  797;  Kyle  v.  Harveys, 
25  W.  Va.  716^  52  Am.  Rep.  235;  Harden  v. 
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Wagner,  22  W.  Va.  356.  This  rule  Is  abro- 
gated to  some  extent  by  section  2,  c.  74, 
Code  1809.  This  section  contains  the  fol- 
lowing exception:  "Provided,  further,  that 
nothing  in  this  section  shall  be  taken  to  pre- 
vent the  making  of  a  preference  as  security 
for  the  payment  of  purchase  money,  or  the 
■  bona  fide  loan  of  money  or  other  bona  fide 
debt  contracted  at  the  time  such  transfer 
or  charge  was  made,  or  as  security  for  one 
who  at  the  time  of  such  transfer  or  charge 
becomes  an  endorser  or  surety  for  the  pay- 
ment of  the  money  then  borrowed."  The  ap- 
pellants do  not  rely  on  the  provisions  of  this 
section,  for  the  deed  was  not  attacked  with- 
in four  months  after  its  recordation,  and  the 
debtor  had  the  right  to  prefer  them  by  exe- 
cuting a  trust  deed  on  the  hotel  furniture 
therein  named,  at  common  law.  It  is  in- 
sisted, because  there  was  some  perishable 
property  included  in  the  deed,  that  this 
shows  it  to  be  fraudulent  per  se.  The  plain 
object  of  the  deed,  while  not  permitting  the 
debtor  to  defeat  it,  was  to  permit  him  to 
proceed  with  the  hotel  business,  and  presum- 
ably to  make  the  money  to  pay  off  his  in- 
debtedness. This  is  admitted  In  the  allega- 
tions of  the  bill.  In  carrying  on  this  busi- 
ness, it  would  be  necessary  for  him  to  use 
up  the  eatables  and  drinkables  on  hand, 
and  continually  to  purchase  others  to  sup- 
ply the  place  of  those  used.  Otherwise  all 
the  other  property  would  be  valueless  to  him.- 
To  cover  the  things  so  used,  It  is  provided 
in  the  deed  that  it  shall  extend  over  **any 
property  hereafter  acquired  to  take  the  place 
of  the  property  herein  mentioned."  The 
plain  object  of  these  provisions  was  not  to 
hinder,  delay,  and  defraud  creditors,  but  was 
to  keep  the  security  good.  The  amount  there- 
of being  small  in  comparison  with  the  resi- 
due of  the  property,  and  the  object  of  in- 
cluding it  in  the  deed  being  apparent  does 
not  render  the  deed  fraudulent  on  its  face. 
Skipwith's  Ex'r  v.  Cunningham,  8  Leigh.  271, 
31  Am.  Dec.  642 :  Lewis  v.  Caperton*s  Ex'r,  8 
Grat.  148;  Cochran  v.  Paris,  11  Grat  848. 
The  extension  of  Its  provisions  to  cover 
after-acquired  property  would  be  void  at 
law,  but  is  valid  in  equity.  Homer-Oarlord 
Co.  V.  Fawcett  50  W.  Va.  487,  40  8.  B.  664, 
57  L.  R.  A-  869.  ' 

It  Is  also  insisted  that  the  deed  Is  fraud- 
ulent on  its  face  because  its  provisions  are 
so  extended  as  to  cover  any  renewals  of  the 
notes  secured,  thus  permitting  the  Indefinite 
extension  of  the  deed  until  the  property  is 
worn  out  or  destroyed.  The  deed,  without 
so  expressing,  would  cover  all  renewals  of 
the  notes  until  the  debt  Is  paid  or  the  deed 
released.  Hence  the  expression  thereof  on 
the  face  of  the  deed  did  not  change  its  ef- 
fect. Neither  can  the  notes  be  renewed,  nor 
the  time  of  the  deed  of  trust  be  extended, 
without  the  consent  of  the  appellants.  The 
debtor  cannot  make  such  extension  alone. 
Hence  he  Is  not  able  to  defeat  the  purposes 
of  the  deed  if  he  adheres  to  its  stipulations 


without  the  aid  and  assistance  of  those  se- 
cured thereby.  If  their  claim  is  Just,  they 
will  not  permit  the  debtor  to  defeat  the  pur- 
poses of  the  trust. 

There  are  some  elementary  principles  of 
law  which  counsel  have  overlooked  in  their 
anxiety  to  misconstrue  this  deed:  FiiBt, 
that  the  deed  should  be  most  strongly  con- 
strued against  the  grantor,  in  favor  of  the 
grantees;  second,  that  it  must  be  construed, 
as  a  whole,  to  effect  the  ends  and  purposes 
thereof,  rather  than  to  defeat  them;  third, 
the  validity  of  the  deed  will  be  upheld  If 
possible  to  do  so  without  doing  violence  to 
the  intention  of  the  parties  thereto ;  fourth, 
a  strained  and  unreasonable  construction  will 
not  be  given  to  the  language  of  the  deed  for 
the  purpose  of  holding  such  deed  made  with 
intent  to  delay,  hinder,  and  defraud  cred- 
itors, when  there  is  no  such  intent  apparent 
from  a  reasonable  construction  of  such  lan- 
guage. The  clause  upon  which  counsel  rely 
to  establish  the  invalidity  of  the  deed  Is  as 
follows:  "It  is  expressly  understood  be- 
tween the  parties  to  this  deed  that  should 
default  be  made  in  the  payment  of  the  above- 
mentioned  and  described  notes,  or  any  part 
of  same,  or  of  the  interest  or  any  part  of 
same,  or  of  the  Interest  on  any  renewal  or 
note  given  in  place  of  same,  or  of  any  of  the 
covenants  herein  mentioned,  so  as  to  cause 
any  liability  or  expense  to  the  said  endors- 
ers as  aforesaid,  then  upon  written  notice  of 
such  default,  be  given  to  the  said  Poole, 
trustee,  of  such  default  by  the  said  D.  Bf. 
Shaffer  or  J.  H.  Shaffer,  or  any  one  of  them, 
then  the  said  X.  Poole,  trustee,  shall  pro- 
ceed to  make  sale  of  the  property  herein 
conveyed."  The  construction  that  counsel 
attempt  to  placQ  upon  this  clause  is  that  the 
mdorsers  are  bound  to  renew  the  notes  in- 
definitely on  the  request  of  the  grantor  in 
the  deed  of  trust,  and,  on  their  failure  to  do 
so,  they  have  no  right  to  enforce  the  deed  of 
trust  because  of  default  In  payment  of  the 
notes,  so  long  as  he  shows  himself  willing 
to  renew  the  same  with  them  as  Indorsers. 
This  construction  is  attempted  to  be  sustained 
by  definition  and  play  on  the  word  "or," 
without  regard  to  the  plainly  expressed  pur- 
poses of  the  deed  of  trust  As  heretofore 
said,  there  Is  nothing  In  the  deed  that  com- 
pels the  Indorsers  to  renew  the  notes.  Hav- 
ing the  right  to  refuse  to  renew  the  notes, 
they  have  the  alternative  right  to  require 
the  grantor  to  pay  the  notes,  or  renew  them 
without  their  Indorsement,  which  is  the 
equivalent  of  payment,  or  to  require  the 
trustee  to  make  sale  under  the  deed  of  trust : 
the  plain  meaning  and  import  of  the  lan- 
guage being  that  when  the  grantor  fails  to 
make  payment  of  the  notes,  or  any  part 
thereof,  or  the  renewals  thereof,  or  the  In- 
terest thereon,  when  legally  requested  to  do 
so  by  the  Indorsers,  they  may  demand  the 
enforcement  of  the  deed  of  trust,  for  by 
such  refusal  the  liability  for  the  payment 
of  the  notes,  or  any  part  tliereof;  becomes 
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fixed  upon  tbem.  The  Indorsers  had  the 
same  legal  right  to  demand  imyment  of  the 
notes  as  they  fell  due  as  they  had  the  right 
to  rehise  to  renew  them.  Being  under  no 
obligation,  moral,  legal,  or  equitable,  to  re- 
new the  notes,  they  have  the  right,  when 
they  fall  due,  to  demand  the  payment  there- 
of or  that  they  be  relieved  from  liability,  or 
that  the  deed  of  trust  be  enforced  for  their 
relief.  The  alternatives  are  against  instead  of 
in  favor  of  the  grantor  in  the  deed  of  trust, 
and  he  must  be  prepared  to  do  any  or  all  of 
the  alternatives  when  legally  requested  to 
do  so  by  the  indorsers,  and  the  failure  to 
do  any  of  them  on  their  demand  renders  the 
trust  enforceable.  He  cannot  say  to  them 
when  the  notes  fall  due,  '*I  am  not  prepared 
to  pay,,  but  I  am  ready  to  renew  the  notes, 
and,  if  you  do  not  consent  to  continue  as 
my  indorsers,  I  will  enjoin  the  enforcement 
of  the  deed  of  trust,  if  attempted  for  your 
relief."  No  court  of  equity  would  for  a 
moment  entertain  such  an  unrighteous  plea 
unless  the  deed  in  unequivocal  terms  required 
the  indorsers  to  Join  in  a  renewal  of  the 
notes  when  demanded  by  the  grantor.  There 
is  no  such  provision  in  the  deed,  but  coun- 
sel, in  their  anxiety  to  avoid  a  deed  plainly 
not  meant  to  delay,  hinder,  and  defraud 
creditors,  attempted  to  imply  such  provision 
frcMn  the  use  of  the  preposition,  "or.'*  While 
their  persistency-  is  admirable,  and  their  ar- 
gument ingenious,  and  at  least  convincing  to 
themselves,  yet  a  common-sense  and  disin- 
terested view  of  the  deed  as  a  w^ole  entirely 
refutes  the  position  assumed  by  them — that 
the  grantor  reserved  to  himself  such  rights 
of  renewal  as  enabled  him  to  wholly  defeat 
the  purposes  of  the  deed.  As  we  construe 
the  purposes  of  the  deed  as  a  whole,  the  in- 
dorsers were  not  only  not  bound  to  Join  in 
the  renewals  of  the  notes,  but  they  have  both 
the  right  to  refuse  to  do  so,  and  the  right  to 
require  the  payment  thereof  when  they  fall 
due,  and,  in  default  of  payment,  have  the 
right  to  insist  on  the  prompt  enforcement  of 
the  deed  of  trust  for  their  relief 'and  benefit 
This  being  manifestly  the  true  and  only  rea- 
sonable and  legal  construction  of  the  deed, 
the  grantor  had  no  power  to  legally  defeat 
the  purposes  of  the  deed  except  by  payment 
of  or  satisfaction  of  the  notes  thereby  se- 
cured, and  the  authorities  relied  on  by  the 
counsel  have  no  application  to  this  case,  but 
they  only  apply  to  cases  where  the  grantor 
reserves  the  right  to  wholly  defeat  the  deed, 
without  satisfaction  of  the  debt  secured. 
The  bona  fides  of  the  claim  depends  on  ex- 
traneous evidence,  and  the  deed  of  trust  will 
not  be  held  fraudulent  per  se  because  of  any 
doubtful  provision  therein  which  can  be  sat- 
isfactorily explained  by  extraneous  evidence. 
If  the  notes  were  not  given  for  purchase 
money  or  a  loan  made  at  the  time,  but  were 
pre-existing  debts,  the  deed  would  be  held, 
under  the  statute,  as  executed  for  the  benefit 
of  all  creditors,  if  suit  were  instituted  in 
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time.    Otherwise  it  cannot  be  disturbed  un- 
less it  Ip  fraudulent  in  fact 

It  is  also  insisted  that  retention  of  the 
possession  of  the  property  until  default 
made  renders  it  fraudulent  per  se.  Under 
section  6,  c.  74,  Code  1899,  recordation  takes 
the  place  of  a  change  of  possession  both  as 
to  prior  and  subsequent  creditors  who  haY# 
not  obtained  liens  thereon.  14  Am.  &  Bn. 
Sn.  Law,  871.  Unless  such  retention  of  pos- 
session is  inconsistent  with  the  purposes  for 
which  the  deed  is  executed,  it  will  not  in- 
validate it  Klee  V.  Reltzenberger,  23  W. 
Va.  749;  6  Am.  A  Bn.  En.  Law  (2d  Bd.)  987. 
If  it  were  a  general  assignment  to  secure 
creditors,  the  retention  of  possession  would 
have  a  different  effect  14  Am.  &  Bn.  En. 
Law,  S69,  371;  Houck  v.  Helnzman,  37  Neb. 
463,  55  N.  W.  1062.  All  these  matters  may 
tend  to  show  that  such  deed  is  prima  fade 
fraudulent  and  cast  upon  the  beneficiaries 
the  duty  of  showing  the  good  faith  thereof; 
but  they  are  not  of  such  potency,  either 
singly  or  combined,  as  to  render  such  deed 
fraudulent. per  se.  Whether  it  is  fraudulent 
in  fact  depends  upon  the  evidence. 

Plaintiffs  object  to  the  reading  of  defend- 
ants' depositions  for  the  reason  that  they 
were  taken  before  answer  filed.  Tliis  objec- 
tion does  not  appear  to  have  been  specifical- 
ly called  to  the  attention  of  the  circuit  court 
or  the  objection' could  have  been  obviated  by 
allowing^def^idants  to  retake  them.  Such  ob- 
jection must  be  considered  by  this  court  as 
waived,  especially  when  the  depositions  show 
that  the  plaintiffs  appeared  and  cross-ex- 
amined the  witnesses  as  fully  as  they  could 
have  done,  had  an  answer  been  Qled.  Long 
V.  Ferine,  41  W.  Va.  314,  23  S.  B.  611.  The 
evidence  shows  that  the  notes  secured  were 
given  for  money  used  in  the  payment  for 
the  property  included  in  the  deed  of  trust; 
the  object  being  to  provide  the  debtor  with 
the  means  of  furnishing  and  carrying  on 
the  hotel  owned  by  the  appellants,  so  that  he 
might  out  of  the  business,  derive  the  means 
to  pay.  off  such  indebtedness.  Unless  we 
can  establish  the  rule  that  an  insolvent  per^ 
son  cannot  borrow  money  and  go  Into  busi- 
ness, and  give  the  lender  a  lien  on  the  im- 
plements and  furniture  used  in  such  business 
without  being  guilty  of  delaying,  hindering, 
and  defrauding  his  creditors,  we  must  hold 
this  trust  free  from  fraud.  To  hold  this 
deed  fraudulent  we  must  believe,  as  stated 
by  Judge  Greene  in  Shattuck  ▼.  Knight  25 
W.  Va.  596,  "that  the  design  of  the  grantor, 
clearly  shown  by  these  provisions,  was,  when 
he  executed  the  deed,  to  hinder  other  cred- 
itors, and  at  the  same  time  not  to  devote  any 
of  his  property  then  owned  by  him  and  con- 
veyed in  the  deed  of  trust  to  the  payment 
of  the  debts  professedly  secured  by  it  but 
to  keep  possession  of  It  and  dispose  of  it  as 
he  pleased,  and  to  dispose  of  the  proceeds  as 
he  chose.'*  The  present  deed  and  facts  prov- 
en evince  no  such  design.    On  the  contrary, 
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they  show  that  the  debtor  was  insolvent  or 
in  declining  circumstances,  and  waQted  to  go 
into  the  hotel  business  to  make  a  living*  and 
pay  his  debts.  The  appellants  rent  him  their 
hotel,  and  agree  to  become  the  sureties-  to 
the  bank  to  raise  the  money  to  furnish  the 
botel,  provided  he  gives  them  a  lien  thereon 
to  secure  them.  He  does  so.  He  takes  the 
risk  of  his  creditors  levying  on  the  property 
and  forcing  it  to  sale.  He  cannot  do  other- 
wise than  hope  that  they  will  not  undertake 
to  do  that  which  injures  him  and  will  not 
benefit  them.  His  creditors  conceive  the  no- 
tion that,  because  he  is  allowed  by  the  real 
purchasers  thereof  to  remain  in  possession  of 
and  use  the  property  in  liis  business,  they 
have  the  right  to  seize  and  appropriate  the 
same,  because  their  debts  are  unpaid,  and 
the  trust  arrangement  between  him  and  his 
sureties  delays,  hinders,  and  defrauds  them. 
The  property  is  taken,  is  sold,  and  sacrificed 
for  less  than  one-half  enough  to  pay  the 
trust  lien  thereon.  The  business  is  stopped, 
the  debtor  is  thrown  out,  and  the  attack- 
ing creditors  hold  up  their  hands  to  receive 
the  remnants  of  the  ruin  they  have  made. 
But  the  law  steps  in  and  says  to  tliem,  ''You 
have  the  right  to  destroy,  but  the  remnants 
of  the  mined  business  must  go  to  those  who 
have  furnished  the  means  in  good  faith  to 
establish  such  business.*'  This  is  equity,  this 
is  Justice,  and  Ib  in  perfect  accord  with  the 
intention  of  the  law.  While  the  law  recog- 
nizes that  an  insolvent  man  is  at  the  mercy 
of  his  creditol^s,  yet  it  endeavors  to  protect 
those  who  extend  to  him  a  helping  hand,  and 
try  to  save  him  and  his  business  from  hope- 
less bankruptcy.  '*The  fact  that  fraudulent 
relations  are  possible  is  hardly  a  sufilcient 
reason  for  denouncing  transactions  which 
are  not  fraudulent.*'  Mr.  Justice  Brewer  In 
Btheridge  v.  Sperry,  139  U.  S.  2G6,  11  Sup. 
Ct  565,  35  L.  Bd.  171. 

The  decrees  are  reversed  in  so  far  as  they 
hold  said  deed  of  trust  fraudulent  as  to  cred- 
itors, and  in  so  far  as  they  direct  the  pay- 
ment to  the  plaintiffs  of  the  sum  of  $1,105.36, 
the  proceeds  of  the  sale  of  the  hotel  furni- 
ture, and  will  be  so  amended  as  to  direct 
said  sum  of  $1,105.36  to  be  paid  to  the  ap- 
pellants, to  be  credited  on  the  sum  of 
$2,750.35  due  the  National  Bank  of  Martins- 
burg;  and,  as  so  amended,  the  decrees  will 
be  in  all  otlier  respects  afilrmed. 


(56  W.  Va.  650) 

PEABSON   V.   WEST   VIBGINIA   LIMB   & 

CEMENT  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  20,  1904.) 

APPEAI/— BEVIBW— OONFLICTINO    KVIOBNCS. 

1.  Though  Upon  a  9ue8tion  of  fact,  as  to 
which  there  is  coniUctmg  evidence,  the  finding 
of  the  trial  court  is  entitled  to  peculiar  weight, 
and  will  not  ordinarily  be  disturbed,  the  ap- 

f  1.  See  Appeal  and  Brror,  vol.  t.  Cent  Dig.   H 
3M8.  89M. 


pellate  court  will  reverse  such'  finding  when 
there  is  a  decided  preponderance  of  the  evidence 
against  It,  and  the  finding  itself  is  inconsistent 
with  what  the  evidence,  on  the  whole,  clearly 
shows  was  intended  to  be  the  relation  of  the 
parties  toward  one  another. 

(Syllabus   by   the   Court.) 

Appeal  frpm  Circuit  Court,  Tucker  County; 
John  Homer  Holt,  Judge. 

Action  by  Bichard  P.  Pearson  against  the 
West  Virginia  Lime  &  Cement  Company. 
Decree  for  plaintiff,  and  defendant  appeals. 
Beversed. 

W.  B.  Maxwell  and  A.  Jay  Valentine,  tot 
appellant  Talbott  &  Hoover  and  Fred  0. 
Blue,  for  appellee. 

POFFBNBABGEB,  P.  The  main  ques- 
tion in  this  case,  necessary  to  be  considered 
in  order  to  determine  the  propriety  of  the 
decree  appealed  from,  is  the  nature  of  the 
respective  interests  of  the  plaintiff  on  one 
side  and  the  defendants  on  the  other  in  a 
certain  mining  property  in  Tucker  county, 
known  as  the  West  Virginia  Lime  &  Cement 
Company  property.  There  is  a  corporation 
bearing  the  name  of  the  property,  and  as  be- 
longing to  which  It  is  treated  in  the  decree 
complained  of,  and  in  a  certain  sense  by  the 
parties;  but  it  seems  that  no  formal  con- 
veyances of  the  property  have  ever  been  made 
to  it,  and  that  the  parties  in  whose  names 
the  legal  titles  of  the  prpperty  stand  have 
executed  no  formal  contract  with  the  cor- 
poration binding  them  to  convey.  Their 
rights  and  interests  are  dependent  upon  pa- 
rol evidence,  and  to  effectuate  the  object  of 
the  bill  on  the  one  hand,  and  to  maintain  the 
defense  on  the  other,  by  upholding  the  al- 
leged rights  of  the  defendants,  specific  per- 
formance of  certain  parol  contracts,  in  re- 
spect to  which,  however,  -there  is  some  corre- 
spondence, must  be  either  enforced,  or  the 
parties  left  free  to  vindicate  their  rigrhts  in 
some  other  suit  On  the  basis  of  the  under- 
standing between  the  parties  concerning  this 
property  and  its  development,  the  defend- 
ants have  expended  about  $30,000.  They 
furnished  the  money  and  intrusted  its  ex- 
penditure to  the  plaintiff.  After  the  prop- 
erty had  been  purchased  and  the  plant  erect- 
ed, the  defendants  became  dissatisfied  with 
the  management  of  the  plaintiff  and  ousted 
him  from  the  control  of  the  business.  Up 
to  the  date  of  this  occurrence,  about  Decem- 
ber 1,  1902,  there  seems  to  have  been  no  mis- 
understanding or  differences  as  to  the  re- 
spective interests  of  the  parties,  except  that 
when  the  agreement  to  form  the  corporation 
was  presented  to  the  plaintiff,  and  he  was 
informed  that  qnly  one  share  was  to  stand 
in  his  name  for  the  time  being,  so  that  he 
might  be  a  director,  and  that  with  the  ex- 
ception of  four  shares,  to  be  held  by  him  and 
other  parties,  for  the  like  purpose,  all  the 
shares  were  to  stand  in  the  name  of  the  de- 
fendant Henry  B.  Weaver,  the  principal 
financial  man  in  the  concern,  as  trustee,  or 
were  not  to  be  issued,  the  plaintiff  refused 
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the  a^rreement  Tbereupon  Ms  name 
icken  out,  and  tbat  of  another  person 
I  OB  a  nominal  stockholder  to  snb- 
the  purpose  of  organization.  After 
e  plaintiff  continued  to  manage  the 

8,  and    the    defendant    to    furnish 
until    the   change   of   management, 

>ecember  1,  1902. 

.  Peatson,  the  plaintiff,  had  been  in 
[>1oy  of  the  defendant  Weaver  and  cer- 
Inins  and  railway  corporations,  under 
nagement  of  Weaver  as  president,  in 
)aclty  of  civil  engineer,  for  some  time 
ng   the  starting  of  the  business  in- 

in  this  case.  By  reason  of  his  capac- 
d  information  possessed  by  him  con^ 
;  the  business  of  Weaver  and  his  cor- 
)n9,  his  services  for  some  time  after  he 
red  the  idea  of  the  development  of  the 
ty  here  in  controversy  were  very  nec- 

to  his  employers,  and  there  is  evidence 
g  to  show  that  they  dissuaded  him 
leaving  tlieir  employment  and  starting 
is   venture   by   offers   to   furnish  the 

for  the  development  of  the  property 
fair  and  just  terms.    Pearson's  Inter- 

the  property  at  that  time  consisted  of 
e  dated  October  6,  1898,  for  85  years^ 
rizing  him  to  mine  the  coal  and  manu- 
e  into  lime  the  limestone  in  two  tracts 
id  containing  together  172%  acres,  pay* 
)  the  owner  of  the  land  a  royalty  of 

cents  a  ton  for  the  coal  and  one<half 
t  per  bushel  for  lime.  He  had  no  cap!- 
rlth   which   to*  develop   this   property. 

about  August  19,  1901,  up  until  Febru- 
l002,  he  brought  this  lease  to  the  atten- 
>f  Weaver,  from  time  to^  time,  and  ex- 
3d  great  anxiety  to  begin  work  upon  It, 
represented  to  Weaver  that  other  par- 
vere  willing  to  furnish  the  money.  In 
lary,  1902,  he  went  to  Chicago,  taking 
lease  with  him,  and  there  made  the 
ment  upon  the  faith  of  which  all  this 
y  was  expended.  What  that  agreement 
depends  upon  the  testimony  of  himselt, 
rer,  and  G.  A.  Bickett,  an  associate  of 
rer  in  his  mining  and  railroad  enter*' 

9,  and  the  subsequent  conduct  and  ad* 
Ions  of  the  parties. 

arson  says  that  nobody  was  present 
I  the  contract  was  made  except  himself 
Weaver,  and  that  the  latter  proposed  to 
ice  the  concern  as  a  Joint-stock  corpora- 

to  which  the  former  objected*  on  the 
Dd  of  the  possibility  of  his  being  de- 
id  of  the  control  of  the  business;  and 
nipoD  Weaver  explained  the  laws  re- 
ting  the  management  and  control  of  cor- 
tioDS,  and  the  danger  to  his  private  for-' 

of  going  into  the  business  upon  any 
r  basis  than  that  of  a  stockholder  in  a 
oration,  and  closed  with  an  offer  to  al- 
Pearson  to  hold  51  per  cent  of  the  stock, 
}h  would  enable  him  to  mahage  and  con- 

the  corporation.  Weaver  admits  that 
ind  Pearson  were  alone  when  the  con- 
t  was  made,  but  says  that,  upon  its  con- 


clusion, Bickett  was  called  in  and  informed' 
of  the  terms  of  the  agreement  Bickett  sub- 
stantiates this  statement,  and  Pearson  cor- 
roborates it  in  part  by  his  admission  that 
ttie  lease  and  some  other  papers  which  he 
had  brought  with  him  were  delivered  into 
the  hands  of  Bickett  on  tiiat  occasion.  Bick- 
ett and  Weaver  both  swear  that  they  did 
agree  to  form  a  corporation;  that  the  lease 
was  to  be  the  property  of  the  corporation; 
that  the  stock  was  not  to  be  divided,  but 
h^ld  by  Weaver  in  trust  until  the  property 
was  developed;  that  Weaver  was  to  furnish 
all  the  money  for  that  purpose ;  that  he  was 
to  be  repaid  all  that  money  before  a  division 
of  the  stock  was  made ;  that  Peiirson  was  to 
have,  in  the  meantime,  a  salary  of  $125  a 
month;  and  that  upon  the  repayment  of 
Weaver's  money  the  stock  was  to  be  divided 
into  four  eQual  parts,  •  one  to  Pearson,  one  to 

Weaver,  one.  to  Bickett,  and  one  to  

Gardner. 

At  the  date  of  the  meeting  Pearson  owned 
only  the  lease.  ^  'Reaver  and  Bickett  say  It 
was  agreed  at  that  meeting  that  the  fee  in 
the  property  on  which  the  lease  was  held 
should  be  purchased  and  ultimately  convey- 
ed to  the  corporation  and  the  lease  thereby 
extinguished.  They  say  Pearson  was  dis- 
tinctly informed  that  they  would  have  noth- 
ing to  do  with  the  property  unless  this  could 
be  done.  Pearson  was  authorized  to  pur- 
chase it,  and  did  so.  Weaver  furnishing  the 
money  for  that  purpose.  Other  property  ad- 
joining this  land  was  also  purchased  in  the 
same  way.  These  properties  cost  a  little 
less  than  $6,000.  On  March  31,  1902,  about 
a  month  after  the  talk  in  Chicago,  an  option 
on  the  land  on  which  Pearson^s  lease  was 
taken  was  secured  in  the  name  of  E.  J.  Bil- 
lings by  the  procurement  of  Pearson,  and  as- 
signed to  the  West  Virginia  Lime  &  Cement 
Company,  and  delivered  to  Weaver.  This 
act  is  corroborative  of  the  statements  of 
Weaver  and  Bickett,  and  Inconsistent  with 
the  position  now  taken  by  Pearson.  Pearson 
claims  the  property  so  purchased  was  to  be 
the  individual  property  of  Weaver,  held  sub- 
ject to  the  lease,  and  not  the  property  of  the 
corporation  to  be  organized.  The  deed  for 
the  land  was  afterwards  made  to  Weaver, 
and  Pearson  explains  that  by  saying  Weaver 
had  requested  it,  because  the  West  Virginia 
Lime  &  Cement  Company  had  not  yet  been 
lncori)orated,  for  which  statement  he  vouches 
Weaver's  letter.  This  is  not  at  all  Inconsist- 
ent with  Weaver's  position,  since  it  was  nec- 
essary to  put  the  title  provisionally  in  the 
hands  of  some  individual. 

It  is  agreed  that  Pearson  represented  that 
the  cost  of  putting  the  plant  in  operation 
would  be  about  $6,000,  on  the  basis  of  put- 
ting In  but  one  kiln.  Bickett,  at  one  time, 
suggested  a  slx-kiln  plant,  but  that  was  not 
carried  out  Two  were  put  in,  and  the  total 
cost  of  the  plant,  exclusive  of  the  purchase 
money  for  land,  amounts  to  over  $23,000. 
A  costly  and  possibly  useless  structure,  p>x 
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op  as  part  of  the  plant,  Is  a  coal  chute  from 
the  top  of  the  mountain  to  the  kilns.  It  cost 
about  $10,000,  and  its  satisfactory  working 
is  in  dispute,  as  is  also  the  value  of  the  coal 
for  use  in  the  plant  But  Bickett  knew  it 
was  being  put  up.  As  before  stated,  the  de- 
fendants furnished  this  money  as  demanded 
by  the  plaintiff,  Pearson,  and  Intrusted  its 
expenditure  to  his  ability,  judgment,  and  dis* 
cretion.  Many  complaints  were  made  from 
time  to  time  by  defendants  of  his  failure  to 
render  accounts  and  send  in  reports.  As- 
suming that  attention  to  the  work  of  erect- 
ing the  plant  and  other  outside  operations 
were  so  exacting  as  not  to  allow  him  time 
for  proper  bookkeeping,  auditing  of  claims, 
and  sending  reports,  the  defendants  directed 
one  of  their  employes  by  the  name  of  Thom- 
as to  go  there  and  assist  him.  He  declined 
the  proffered  assistance,  and  went  on  in  a 
manner  unsatisfactory  to  defendants.  He 
complains  against  the  defendants  of  their 
failure  to.  meet  his  pay  rolls  promptly  and 
furnish  machinery  and  materials  at  the  stip- 
ulated times,  by  means  of  all  of  which  he 
was  embarrassed  in  his  operations.  When 
the  plant  had  been  completed  and  was  be- 
ginning to  turn  out  lime,  a  difference  as  to 
the  price  at  which  it  should  be  sold  arose. 
Pearson  had  represented  that  it  could  be 
produced  at  a  small  cost,  and  sold  in  the 
vicinity  of  the  place  of  manufacture  at  less 
than  it  could  be  bought  for  elsewhere  and  still 
at  a  good  price,  so  that  the  profits  antici- 
pated were  from  26  to  100  per  cent  The 
defendants  claim  that  lime  was  selling  In 
the  community  at  24  cents.  Pearson  offered 
or  sold  some  of  the  first  product  at  15  cents. 
Bickett  maintained  that  the  price  should  be 
not  less  than  22  cents,  urging  upon  Pearson 
the  necessity  of  it  in  view  of  the  large 
amount  invested  and  the  impossibility  of 
raising  prices  after  being  once  fixed,  as  well 
as  the  practicability  of  it  that  being  2  cents 
cheaper  than  the  price  at*  which  others  were 
supplying  it  A  man  by  the  name  of  Fergu- 
son, an  employ^  of  the  defendants  in  some 
of  their  enterprises,  was  sent  to  the  plant 
and  into  the  community  to  negotiate  the> 
sales,  and  it  seems  that  some  sales  were 
made  or  offered  by  him  at  18  or  19  cents. 

Bickett  made  one  or  two  trips  to  the  plant, 
tind  was  assured  by  Pearson  that  his  prog- 
ress was  good,  and  does  not  seem  to  have 
made,  or  to  have  been  there  long  enough 
to  make,  any  investigation.  They  relied  upon 
Pearson.  After  the  differences  arose,  and 
when  it  seemed  to  the  defendants  that  the 
plant  ought  to  be  running  and  doing  well, 
but  was  not,  they  sent  John  McFadyen,  a 
man  in  whose  business  capacity  and  skill  as 
an  engineer  they  had  confidence,  to  make  an 
examination  of  the  plant  and  report  his 
conclusion  as  to  its  value.  His  report  was 
not  in  all  respects  satisfactory,  because  it 
showed  that  the  cost  of  manufacturing  lime 
would  be  from  seven  to  ten  cents,  consider- 


ably moire  than  was  estimated  by  Pearson. 
The  defendants  came  to  the  conclusion  also 
that  Pearson's  management  was  incompe- 
tent and  extravagant  and  they  resolved  to 
displace  him  as  manager,  and  did  so  about 
December  1,  1902. 

It  would  be  a  work  of  great  labor  and  of 
doubtful  utility  to  review  all  of  the  corre- 
spondence and  the  testimony  relating  to 
these  matters.  Enough  has  been  stated  to 
show  that  the  plaintiff  and  the  defendants  en- 
tered into  an  arrangement  looking  to  the  de- 
velopment of  a  property  of  doubtful  and  un- 
certain value.  Whether  Pearson's  lease  was 
worth  anything  could  only  be  tested  by  the 
expenditure  of  a  large  amount  of  money. 
Whether  the  investment  of  this  money  would 
prove  to  be  worth  anything  to  him  or  its 
owners  no  man  could  tell  without  the  test 
a  costly  experiment  Though  Pearson  does 
say  other  persons  had  offered  the  means  to 
test  the  property,  he  does  not  indicate  who 
they  were  or  upon  what  terms  they  contem- 
plated investing  their  money  with  him.  His 
lease  being  valueless  without  the  expend- 
iture of  a  large  amount  of  money,  which  he 
did  not  have,  and  the  result  of  that  expen- 
diture by  the  defendants  being  a  matter  of 
great  uncertainty,  as  is  almost  any  other 
mining  venture,  the  agreement  as  contended 
for  by  the  defendants  is  not  unreasonable. 
It  gave  Pearson  a  salary  of  $125  a  month, 
saved  to  him  one-fourth  of  his  lease,  and 
gave  to  him  one-fourth  of  all  the  property 
purchased,  and  made*  the  arrangement  ap- 
pear to  be  feasible  and  business-like  in  its 
outlines.  Assuming  that  he  was  competent 
as  a  manager,  .there  was  ample  capital  then 
behind  the  enterprise,  and  there  was  no  rea- 
son, why,  in  case  the  property  should  prove 
valuable,  the  business  might  not  go  on  suc- 
cessfully. Though  the  money  invested  by 
Weaver  and  his  associates  was  all  to  be  re- 
turned out  of  the  earnings  of  the  plant  t>e- 
fore  any  division  of  the  stock  should  be  made 
OP  dividends  declared,  Pearson  was  to  have 
Ms  salary,  the  royalties  in  his  lease  were  to 
be  cut  off  and  saved  to  the  company,  and 
nearly  $4,000  worth  of  other  property  was 
purchased  for  the  company.  It  would  be 
difficult  to  understand  how  sagacious  busi- 
ness men,  such  as  Weaver  and  his  associates 
are  shown  to  be,  could  be  induced  to  put 
money  into  such  an  enterprise  to  an  extent 
limited  only  by  the  requirements  of  the  busi- 
ness, without  an  understanding  that  it  should 
be  returned  to  them.  On  the  basis  contend- 
ed for  by  the  plaintiff,  the  most  ordinary, 
even  inferior,  business  foresight,  would  de- 
mand that  the  amount  to  be  contributed  be 
limited  in  advance,  and  balanced,  on  some 
sort  of  valuation,  against  the  property  con- 
tributed by  the  other  party.  It  Is  incredi- 
ble that  these  defendants  should  bind  them- 
selves to  furnish  the  money  necessary  to  buy 
all  this  property  and  put  up  the  plant  with- 
out fixing  any  limit  upon  the  amount,  with 
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idersthnding  tbat  the  plalDtlfl,  contrfb- 
only  the  value  of  his  lease,  should  own 
'  cent,  of  It  when  completed.    He  says 
ifendants  were  not  honnd  by  the  con- 
to  purchase  the  fee  In  the  land  and 
her  lands,  and  that  they  did  so  of  their 
olltlon.    This  was  a  most  remarkable 
tion    of  generosity,   for  the  eyidence 
btedly  shows  that  the  property  so  pur- 
1  was  to  become  the  property  of  the 
my.     If  not,  why  did  Pearson  cause 
tion  to  be  assigned  to  the  company  and 
•  Wearer  Individually?    Some  of  Pear- 
letters  are  Inconsistent  on  this  point 
irch  21,  1902,  he  wrote  Blckett,  saying, 
;   other  things:     "For  the  last  time, 
carry  out  yonr  promise  and  buy  out 
roperty  as  outlined  in  our  last  inter- 
or.  If  you  think  my  services  worth  the 
pay  me  $6,000  for  the  lease  of  the 
*ick8   business,  and   then  exclude  me 
Its  responsibilities,  and  pay  me  an  am- 
lary  for  the  overseeing  of  your  future 
tlons  here,   and  do  it  before  the  Ist 
I  am  tired  of  promises."    What  pur- 
could  he  have  referred  to,  less  than  a 
I   after   the   Chicago   interview,  other 
the  purchase  of  the  fee  in  the  land  on 
I  he  had  the  lease?    How  can  he  recon- 
\i\s  with  the  pretension  that  that  pur- 
was  made  by  Weaver  and  his  asso- 
of  their  own  volition,  and  not  in  pur- 
e  of  the  agreement  made  In  Chicago? 
3  attempted  explanation  of  this  incon- 
cy  he  does  not  say  he  did  not  refer  to 
[)urchase,  nor  attempt  to  repel  the  In- 
^e  arising  from  it  as  to  what  the  con- 
was,  byt  goes  off  into  a  long,  unlntel- 
}  rambling  discussion  of  other  mattera, 
laining  of  delays,  and  making  accusa- 
of  noncompliance  with  his  promises  as 
i  time  within  which  certain  things  were 
done.     As  a  circumstance  raising  an 
nee  against  the  position  of  the  def end- 
he  relied  upon  the  fact  that,  at  the  time 
e  purchase  of  the  land  on  which  the 
was,  an  abstract  was  shown  to  Blckett 
which  It  appeared  that  the  land  was 
ct  to  fhat  lease,  and  that  the  deed  was 
subject  to  that  lease — facts  which  all 
arties  knew.    In  the  hands  of  the  own- 
tid  grantors  In  the  deed,  of  course  the 
was  subject  to  the  lease,  and  in  convey- 
;  they  could  not  afford  to  put  In  a  war- 
wlthout  excepting  the  lease.    If  Blck- 
id  Weaver  were  relying  upon  their  con- 
made  in   Chicago,   these   facts  could 
no  difference,  and  were  not  calculated 
cite  any  comment,  or  Induce  any  differ- 
ourse  of  conduct  on  their  part,  for  they 
rstood  that  both  the  lease  and  the  land 
to  become  the  property  of  the  com- 
.    It  is  not  pretended  that  at  that  time 
had  received  any  notice  from  Pearson 
his  contention  as  to  the  Chicago  agree- 
was  different  from  theirs.    He  does  not 
nd  that  any  notice  of  that  kind  had  been 


given  them.  The  first  act  on  his  part,  char- 
ged as  being  Inconsistent  with  their  claim, 
was  his  refusal  to  sign  the  agreement  to  in- 
corporate in  June,  1902.  ^e  does  not  say 
he  even  then  gave  notice  of  a  claim  of  51 
per  cent  of  the  stock.  When  asked  what  he 
had  said  to  Mr.  Robinson,  who  presented 
the  agreement  for  his  signatnre,  he  replied 
as  follows:  "I  declined  to  sign  them,  and 
when  pressed  for  the  rei^son  gave  it  to  Mr. 
Robinson.  Told  him  about  my  lease,  and 
that  when  I  got  my  stock  I  would  assign  the 
lease,  Just  as  was  intended  in  Chicago."  In 
his  examination  in  chief  he  says  he  refused 
to  sign  because  they  had  not  allotted  him 
51  per  cent  of  the  stock,  but  does  not  say 
he  told  Robinson  he  claimed  that  much. 
There  Is,  therefore,  in  the  record  nothing  to 
show  that  the  defendants  had  notice  of  the 
full  nature  and  extent  of  the  claim  he  now 
makes  until  after  he  had  been  ousted  from 
the  management  of  the  business.  With  the 
single  exception  of  his  refusal  to  sign  the 
articles  of  Incorporation,  no  act  of  his,  up 
to  the  date  of  his  ouster,  was  inconsistent 
with  the  contract  as  claimed  by  defendants. 
On  the  contrary,  with  the  exceptions  of  his 
refusal  to  accept  the  assistance  of  Thgmas, 
he  seems  to  have  been  snbmissf^e  to  the  will 
and  Instructions  of  the  men  who  were  fur- 
nishing the  money.  In  a  letter  to  Blckett 
dated  July  21,  1902,  he  ^Id:  *'The  main 
point  I  want  you  to  be  Impressed  with  In 
regard  to  your  letter  is  that  neither  now  nor 
any  time  in  the  future  need  you  have  any 
apprehension  as  to  my  acting  hastily  or  In- 
judiciously in  regard  to  sales  or  financial 
matters  here.  You  have  far  more  experience 
and  sagacity  than  I  have  in  such  matters, 
and  no  one  appreciates  that  fact  more  than 
I  do,  and  I  am  only  too  pleased  that  our* 
little  corporation  has  a  right  to  all  benefits 
arising  therefrom." 

After  having  examined  all  the  evidence, 
much  of  which  cannot  be  set  out  here  for 
want  of  space,  we  are  clearly  of  the  opinion 
that  the  agreement  made  in  Chicago  is  not 
what  it  is  claimed  by  Pearson  to  be,  but  is 
substantially  what  It  is  claimed  by  the  de- 
fendants to  be. 

After  he  had  been  deprived  of  the  manage- 
ment of  the  plant  and  property  Pearson 
brought  this  suit  in  equity,  setting  out  in  his 
bill  his  pretensions  and  claims  substantially 
as  hereinbefore  stated,  and  praying  alter- 
nately that  the  charter  of  the  West  Virginia 
Lime  &  Cement  Company  and  its  pretended 
organization  be  declared  nullities,  or,  If  that 
could  not  be  done,  that  his  Interest  in  the 
corporation  be  ascertained  and  fixed  at  51 
per  cent,  of  the  capital  stock;  that  Weaver, 
Ferguson,  Blckett  Stern,  and  Robinson,  the 
corporators  of  said  company,  be  declared 
trustees,  to  hold  said  51  per  cent,  of  stock 
for  his  use  and  benefit;  that  they  be  required 
to  deliver  the  same  to  him;  that  a  special 
receiver  be  appointed  to  take  charge  of  the 
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property  pending  the  suit,  with  full  power 
and  authority  to  preserve  from  waste  and  in- 
jury and  operate  said  plant;  that  the  defend- 
ants, their  agenjts  and  servants,  be  required 
to  turn  the  same  over  to  the  receiver;  and 
that  they  he  enjoined  from  In  any  manner 
interfering  with  the  property.  The  bill  also 
prays  for  general  relief.  Upon  the  bill  a 
receiver  was  appointed  and  an  injunction 
awarded.  The  defendants  appeared,  and 
filed  their  demurrer  and  answer  at  March 
rules,  1903.  The  answer  denies  the  material 
allegations  of  the  bUI,  charges  incompe- 
tency and  extravagance  on  the  part  of  the 
plaintiff  as  manager  of  said  works,  and  sets 
forth  the  claims  and  contentions  of  the  de- 
fendants, as  to  their  rights  and  interests  In 
respect  to  the  property,  substantially  as  here- 
inbefore stated,  except  that  they  claim  that 
the  property  purchased,  and  standing  in  the 
name  of  Weaver,  Is  not  to  be  conveyed  to 
the  corporation  until  after  the  plant  Is  com- 
pleted, the  business  thoroughly  on  its  feet, 
and  their  money  fully  returned  to  them,  and 
that  the  delivery  to  them  of  plaintiffs  lease 
was  intended  to  and  does  operate  as  an  as- 
signment to  Weaver,  to  be  also  held  in  trust 
with  the  land.  Several  unimportant  inter- 
locutor}' orders  were  made  from  time  to* time, 
and  on  the  Ist  day  of  December,  1903,  a  de- 
cree on  the  merits  was  entered,  whereby  the 
court  ascertained^  and  adjudged  that  by  the 
verbal  agreement  between  the  parties  the 
plaintiff  had  bound  himself  to  contribute 
his  lease  and  Weaver  to  contribute  a  suffi- 
cient amount  of  money  to  erect  and  complete 
the  plant  for  the  manufacture  of  lime,  and  to 
open  the  coal  mine  on  the  lease;  that  the 
West  Virginia  Lime  &  Cement  Company  had 
been  duly  Incorporated;  that  by  the  terms 
of  the  verbal  agreement  the  plaintiff  was  to 
receive,  as  consideration  for  his  lease,  51  per 
cent  of  the  capital  stock,  and  Weaver  the 
remaining  49  per  cent. ;  that  Weaver  did  ad- 
vance sufficient  money;  and  that  he  had  re- 
fused to  give  the  plaintiff  the  stock  to  which 
he  was  entitled.  Thereupon  It  was  adjudged, 
ordered,  and  decreed  that  51  per  cent,  of  the 
capital  stock  be  Issued  to  the  plaintiff,  and 
the  residue  to  Weaver  and  his  associates; 
that  Weaver  was  the  owner  in  fee  of  the 
land,  and  entitled  to  receive  the  royalties  as 
they  may  accrue  from  the  lease;  that  upon 
the  issuance  to  the  plaintiff  of  51  per  cent  of 
the  capital  stock  he  assign  and  transfer  to 
said  corporation  his  lease.  The  receiver  was 
ordered  to  deliver  possession  of  the  property 
to  the  corporation,  and  it  was  further  ordered 
that  upon  such  delivery  his  powers  should 
cease.  His  compensation  was  fixed  at  $600, 
and  decreed  against  the  corporation,  and  the 
cause  was  referred  to  a  commissioner  to 
ascertain  and  report  whether  there  are  any 
liens  upon  the  lease,  and  upon  the  property 
and  stock  of  the  corporation,  and  to  audit  and 
settle  the  accounts  of  the  special  receiver. 
From  the  finding  of  facts  already  stated* 


it  is  apparent  that  this  decree  Is  erroneous, 
and  that  the  principal  errors  are  In  decreeing 
to  plaintiff  51  per  cent  of  the  capital  stock 
and  adjudicating  the  land  purchased  to  be 
the  property  of  Weaver.  We  do  not  think, 
however,  that  the  evidence  fully  sustains,  in 
all  Its  details,  the  claim  of  defendants.  They 
say  no  property  was  to  be  conveyed  to  the 
corporation,  and  that  no  stock  was  to  be  is- 
sued, until  all  their  Investment  had  been  re- 
turned out  of  the  profits  of  the  enterprise, 
but  that  all  was  to  remain  In  Weaver's  hands 
as  trustee.  This  claim  Is  contradicted  by 
Weaver's  letter  to  Pearson,  directing  the 
Baker  land  to  be  conveyed  to  him,  because 
the  corporation  had  not,  at  the  time  of  its 
purchase,  been  chartered  and  organized.  This 
fact  shows  that  the  property  was  to  be  con- 
veyed to  the  corporation  as  soon  as  organized 
and  ready  to  receive  the  title.  It  is  not  to 
be  assumed  that  the  corporation  was  to  own 
part  of  the  property,  while  another  part  was 
to  be  withheld  from  it  in  trust  without  any 
reason  therefor.  And  it  would  be  inconsistent 
with  business  principles  to  convey  the  prop- 
erty to  the  corporation  without  receiving  any- 
thing tn  return  for  it  Consistency  in  the 
claim  of  the  defendants  also  denies  the  propo- 
sition that  no  stock  was  to  be  issued;  for  a 
corporation  receiving  property  or  funds  with 
out  issuing  or  recognizing  any  title  to  stock 
is  a  sort  of  anomaly,  not  to  be  established  ex- 
cept by  very  clear,  consistent  and  positive 
evidence.  We  think  the  trust  arrangement 
in  the  agreement  was  only  to  continue  until 
the  organization  of  the  corporation,  and  thf^t 
upon  its  organization  the  stock  was  to  be  is- 
sued to  the  persons,  and  In  the  proportion, 
hereinbefore  stated,  namely,  one-fourth  to 
Pearson,  and  the  remaining  three-fourths  to 
Weaver  and  his  associates,  in  consideration 
of  property  conveyed  and  credit  extended. 
As  the  corporation  is  charged  with  all  the 
money  laid  out  and  expended  by  Weaver  and 
his  associates,  the  value  of  the  stock  in  the 
hands  of  all  the  parties  is  dependent  upon 
future  development  as  contemplated  by^the 
agreement  No  reason  is  perceived  why 
Weaver  and  his  associates  should  hold  the 
title  to  Pearson's  stock,  since  their  outlay  is 
a  charge  and  an  Indebtedness  against  the 
corporation,  rendering  all  the  stock  less  val- 
uable to  the  extent  of  that  outlay,  in  whose- 
soever hands  it  may  be.  It  is  also  inconsist- 
ent to  say  that  Pearson's  stock  should  be 
specially  pledged  to  the  repayment  of  the 
corporation's  debt 

Though  not  entitled  to  all  the  relief  given 
him  by  the  decree,  the  plaintiff  is  clearly 
entitled  to  have  specific  performance  of  the 
contract  for  the  purchase  of  his  lease,  convey- 
ance of  the  land,  and  an  adjudication  of  his 
right  to  said  25  per  cent  of  the  capital 
stock  of  the  corporation  as  aforesaid,  and 
the  same  issued  and  delivered  to  him  upon 
the  assignment  of  the  lease  aiid  eonveyanc< 
of  the  other  property.    No  adequate  leg^l 
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lemedy  for  the  Tindicatioii  of  his  rights  In 
jfcbese  respects  is  perceived.  The  contract 
contemplates  the  full  and  complete  develop* 
ment  of  a  property  which  seems  to  hare  con- 
siderable merit  and  value  as  a  mining  prop* 
erty.  It  embraced  among  its  provisions  the 
vesting  in  him,  as  a  stockholder,  of  a  bene* 
flcial  interest  in  real  estate,  not  only  as  to  the 
interest  in  his  lease,  so  indirectly  to  be  re* 
tsined,  but  also  in  the  property  purchased 
for  the  corporation  by  Weaver  and  his  asso- 
ciates. It  is  needless  to  say  that  equity  has 
juris4iction  to  enforce  specific  performance 
of  almost  all  kinds  of  contracts  relating  to 
real  estate.  See  West  Ya.,  etc.,  Co.  v.  Vinal, 
14  W.  Va.  637;  OU  Co.  v.  Oil  Co.,  47  W.  Va. 
84,  d4  8.  B.  923;  Bettman  v.  Harness,  42  W. 
Va.  433,  26  S.  E.  271,  86  li.  R.  A.  566;  26 
Am.  &  Eng.  Bncy.  Law  (2d  Ed.)  104.  No 
question  is  made  as  to  whether  the  plaintilT 
has  put  himself  in  position  to  call  for  such 
relief  by  performing  his  own  duty  aud  de- 
manding performance  by  the  .defendants. 
The  demurrer  is  not  insisted  upon  here,  and 
the  appellee  seems,  to  desire  a  decree  deter- 
mining the  rights  of  all  parties  interested. 

Why  there  should  be  any  reference  as  to 
liens  is  not  perceived.  Nobody  has  asserted 
and  asked  enforcement  of  any  liens  by  any 
pleadings  in  the  cause.  A  reference  for  the 
settlement  of  the  accounts  of  the  special 
receiver  may  become  necessary,  but  no  cause 
for  it  appears  as  yet  No  exception  to  any 
Items  of  his  report  is  disclosed  by  the  record. 
EUs  bill  for  services,  amounting  to  $600,  was 
excepted  to,  and  its  excessiveness  is  here  ad- 
mitted by  both  sides.  The  claim  is  not  item- 
ized, and  the  court  had  nothing  before  it 
from  which  the  true  character  and  amount 
of  the  services  could  be  determined,  and  no 
evidence  was  adduced  in  support  of  the  claim. 
Its  allowance  is  therefore  erroneous,  but 
upon  an  Itemization  and  proof  of  his  services 
the  court  can,  without  difficulty,  fix  the 
amount  of  his  compensation,  and  no  refer- 
ence for  that  purpose  is  necessary.  Refer- 
ences are  expensive  and  should  not  be  made 
without  cause. 

For  the  reasons  stated,  the  decree  com- 
plained of  will  be  reversed,  and  the  cause 
remanded,  with  directions  to  decree  an  as- 
signment by  the  plaintiff  of  his  lease  to  the 
West  Virginia  Lime  &  Cement  Company,  and 
a  conveyance  to  said  corporation  by  the  de- 
fendant Henry  E.  Weaver  of  the  land  pur- 
chased, as  hereinbefore  stated,  for  it,  and, 
by  such  proper  orders  as  may  be  necessary, 
to  cause  such  assignment  and  conveyances  to 
l>e  made,  and  also  to  require  the  defendant 
the  West  Virginia  Lime  &  Cement  Company, 
upon  such  assignment  and  conveyance  being 
effected,  to  issue  and  deliver  to  the  plaintiff 
certificates  for  one-fourth  of  its  capital  stock, 
fully  paid  and  nonassessable,  and  for  such 
further  proceedings,  according  to  the  rules 
and  principles  of  equity,  as  may  be  necessary 
to  secure  and  protect  the  rights  and  interests 
of  tlie  parties  under  their  said  agreement 


(66  W.  Va.  681) 
CARNEY  et  ax.  r.  BARNES  et  a» 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  20,  1904.) 

xQurrr  ^  CANcxixATion  of  deeu -^  jxtbisoio- 

TION. 

1.  Chancery  has  Jurisdiction  to  cancel  a  deed 

K anting  petroleum  oil  for  failure  to  perform 
I  covenants,  where  the  deed  has  a  clause  an- 
nulling it  for  such  failure. 

2.  Touching  equity  jurisdiction  to  cancel  a 
deed  for  realty  or  a  contract  for  mere  failux*e 
to  perform  its  covenants,  when  there  is  no 
clause  of  forfeiture  for  such  failure. 

3.  Touching  equity  jurisdiction  to  cancel  a 
deed  void  on  its  face,  and  deeds  made  void  by 
evidence  outside  the  deed. 

4.  To  deny  equity-  jurisdiction  because  of  a 
remedy  at  law,  the  legal  remedy  must  not  be 
merely  partial,  but  it  must  be  adequate,  and 
as  complete  and  efficacious  as  that  given  by 
equity. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Wetzel  County; 
M.  H.  Willis,  Judge. 

Bill  by  Eli  Carney  and  wife  against  George 
W.  Barnes  and  others.  Decree  for  plaintiffs. 
Defendant  Barnes  appeals.    Reversed. 

Hall  &  Hall  and  T.  P.  Jacobs,  for  appellant. 
E.  L.  Robinson  and  B.  B.  Snodgrass,  for  ap- 
I  pellees. 

BRANNON,  J.  Eli  Orney  and  wife  made 
a  lease,  3d  February,  1898,  to  B.  H.  Jen- 
nings &  Bros,  for  oil  purposes  of  a  tract 
of  land,  the  lease  providing  that  the  lessee 
should  give  to  the  lessors  one-eighth  part  of 
the  oil  produced,  to  be  set  apart  in  the  pipe 
line  to  the  credit  of  said  Carney  and  wife, 
as  royalty  or  rent.  Jennings  &  Bros,  bored 
two  oil  wells  on  the  land,  getting  oil,  which 
was  run  into  the  pipe  lines  of  the  Eureka 
Pipe  Line  Company.  Before  operations  for 
oil  production  were  begun,  Carney  and  wife, 
6th  September,  1900,  made  a  deed  conveying 
to  George  W.  Barnes  all  the  oil  in  said  land 
except  one-sixteenth;  but  the  deed  recognized 
the  existence  of  said  oil  lease  to  Jennings 
&  Bros.,  and  provided  that  if  that  lease 
should  expire  or  become  void  under  its 
terms,  then  Barnes  should  have  all  the  oil, 
with  the  right  to  produce  it  on  the  usual 
terms  of  leases  for  oil  and  gas  purposes. 
Thus  the  deed  to  Barnes  operated  to  give  him 
half  the  eighth,  Carney  retaining  one-half. 
For  the  said  conveyance  Barnes  paid  Car- 
ney a  bonus  of  $3,000  cash,  and  the  deed 
provided  that  Barnes  should,  within  30  days 
after  the  first  well,  and  30  days  after  the 
second  well,  should  be  completed,  tubed,  and 
tested  for  oil,  pay  to  Carney  $2,000  for  each 
welj,  if  it  produced  10  barrels  of  oil  per  day 
for  30  consecutive  days,  Carney  to  give  no- 
tice to  Barnes  by  writing  of  the  wells  being 
drilled  and  the  amount  of  their  production. 
The  said  deed  from  Carney  to  Barnes  con- 
tained this  clause:  ''If  said  grantee  shall, 
as  he  may  do  at  his  option,  omit  to  pay  the 

%  3.  See  Cancellation  of  IxiBtniment^  voL  8,  Cent. 
Dig.  8  L 
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said  stun  of  $2,000  for  first  well  nrlthln  the 
time  aforesaid,  except  as  hereinafter  men- 
tioned, then  this  grant  shall  become  as  ab- 
Bolately  nnll  and  void  as  though  it  had  never 
been  mad^,  and  said  grantors  shall  retain 
the  snm  above  mentioned  as  full  liquidated 
damages."  As  above  stated,  oil  was  pro- 
duced in  the  two  wells  bored  by  Jennings  & 
Bros.  As  to  the  quantity,  there  is  conflict  of 
evidence,  some  of  it  tending  to  show  less 
than  20  barrels  per  day,  and  some  of  it 
showing  22  barrels  per  day.  Barnes  never 
was  on  the  ground,  but  the  said  deed  to 
him  firom  Carney  was  taken  by  an  agent, 
Umstead,  who  transacted  for  Barnes  all 
that  he  did  with  Carney  in  this  matter. 
Oamey  demanded  of  Barnes,  who  lived  in 
Ohio,  by  letters,  payment  of  the  $2,000  for 
each  of  the  wells  as  stipulated  in  the  deed 
from  Carney  to  Barnes,  Carney  claiming 
that  the  wells  produced  over  10  barrels  of  oil 
per  day  each,  so  as  to  entitle  him  to  said 
money  under  his  deed.  Barnes  refused  to 
pay  the  money,  claiming  that  he  could  not 
afford  to  do  so.  He  says  that  he  was  under 
the  impression  that  the  deed  required  the 
wells  to  produce  30  barrels  a  day  before  he 
was  called  on  to  pay  the  money.  While  the 
matter  was  in  this  condition,  Umstead  went 
to  Carney  to  make  some  compromise,  and 
told  Carney  that  Barnes  could  not  afford  to 
pay  $2,000  for  each  well,  and  proposed  a 
compromise  by  which  Barnes  should  pay 
$2,000  instead  of  $4,000,  and  if  the  third 
well  should  be  drilled,  producing  20  barrels 
a  day  for  thirty  days,  then  Carney  should  re- 
ceive $1,000  more.  This  compromise  was  re- 
duced to  writing,  and  was  signed  by  Carney 
and  wife,  and  sent  to  Barnes  in  Ohio. 
Barnes  refused  to  accept  it,  and  returned  it 
to  Umstead,  Barnes  claiming  that  no  com- 
promise was  necessary,  as  the  wells  did  not 
produce  oil  in  such  quantity  as  to  demand 
anything  from  him.  Carney  and  wife  then 
brought  a  suit  in  equity  against  Barnes, 
Jennings  &  Bros.,  and  the  Eureka  Pipe  Line 
Company,  alleging  that  the  said  oil  wells  had 
produced  more  than  10  barrels  each  for  30 
days,  and  that,  though  they  thus  became  en- 
titled to  said  $2,000  for  each  well,  yet  Barnes 
had  refused  to  pay  the  same,  had  broken  bis 
contract,  and  that  under  the  clause  of  the 
deed  above  quoted  the  deed  had  become  null 
and  void  by  reason  of  the  refusal  of  Barnes 
to  pay  the  money.  The  bill  prayed  that  Jen- 
nings &  Bros,  disclose  when  each  of  the  wells 
began  to  produce  oil,  and  what  quantity 
they  produced  per  day  for  30  days  after  their 
completion,  and  what  amount  they  had  pro- 
duced since  they  began  to  produce  oil;  what 
oil  from  the  wells  had  been  received  by 
Barnes,  and  what  oil  had  been  run  from  the 
wells  into  the  pipe  lines  of  the  Eureka  Pipe 
Line  Company.  The  bill  alleged  that  a  divi- 
sion order  certifying  the  right  of  Barnes  to 
one-sixteenth  and  of  Carney  to  one-sixteenth 
of  the  oil  had  been  issued  by  said  pipe  line 
company,  and  it  prayed  that  that  company 


file  a  copy  of  it.  And  It  prayed  that  said 
Pipe  Line  Company  state  in  what  proportion 
the  oil  was  divided,  and  who  received  credit 
thereof,  and  state  the  times  when  Barnes 
sold  oil  produced  from  the  wells,  and  what 
he  received  therefor.  The  bill  also  prayed 
that  the  deed  from  Carney  and  wife  to 
Barnes  be  declared  by  decree  to  be  null  and 
void,  and  that  the  court  ascertain  threngh 
a  commissioner  the  amount  of  oil  received 
by  Barnes,  and  what  oil  he  sold  from  the 
wells,  and  what  money  he  received  therefor, 
and  that  a  money  decree  go  agalnat  Barnes 
for  money  arising  from  his  sales  of  such  oil. 
The  bill  also  prayed  that  the  Eureka  Pipe 
Line  Company  be  enjoined  from  accounting 
for  or  turning  over  to  Barnes  the  oil  already 
in  Its  lines,  or  that  might  thereafter  come 
into  its  lines  from  the  said  wells.  An  in- 
junction was  granted.  The  bill  prayed  also 
for  general  relief.  Barnes  filed  an  answer 
to  the  effect  that  the  true  agreement  be- 
tween Carney  and  wife  and  Umstead  as 
agent  was,  as  appears  in  the  deed  from  Car- 
ney and  wife,  except  In  one  particular — 
that  is,  that,  whereas  that  deed  required  him 
to  pay  $2,000  for  each  of  two  wells  produ- 
cing 10  barrels  per  day,  it  should  have  pro- 
vided that  the  wells  should  produce  30  bar- 
rels per  day— that  the  said  deed  should  in 
that  place  read  **thlrt7  barrels,"  not  '*ten 
barrels."  His  answer  states  that  he  was 
engaged  in  the  business  of  buying  oil  royal- 
ties in  West  Virginia  and  elsewhere,  and 
that  he  had  blank  deeds  prepared  to  facili- 
tate the  execution  of  papers  showing  the 
purchases  of  royalty,  and  had  furnished  Um- 
stead with  a  number  of  such  blanks,  and 
that  Umstead  had  used  one  of  those  blanks 
in  said  transaction  with  Carney.  He  states 
that  the  agreement  between  Umstead  and 
Carney  and  wife  was  In  that  respect  for 
wells  producing  30  barrels,  not  10,  and  that 
the  presence  of  the  word  "ten"  In  said  deed 
was  due  to  a  mistake  in  the  omission  to 
strike  out  the  printed  word  "ten"  from  the 
blailk  and  insert  in  its  place  the  word  **thlr- 
ty."  The  answer  stated  that  the  matter  was 
overlooked  by  Umstead,  and  also  by  said 
Barnes,  when  the  deed  was  sent  to  him. 
Barnes  stated  that  in  instruction  to  Um- 
stead he  directed  him  to  require  a  minimum 
production  from  30  to  35  barrels  per  day  for 
30  days  where  the  stmi  of  additional  money 
for  wells  was  of  the  amount  specified  In  the 
deed.  The  answer  further  states  that  the 
territory  in  which  said  wells  were  bored  was 
known  to  be  Gordon  or  deep  sand  territory, 
wherein  the  drilling  of  wells  would  cost 
$8,000  to  $10,000  each,  and  that  wells  pro- 
ducing less  than  80  barrels  per  day  would 
be  unprofitable,  and  that  operators  under 
leases  in  that  territory  would  refrain  from 
drilling  therein,  and  that  wells  producing 
more  than  SO  barrels  would  induce  operators 
to  further  develop  the  territory,  and  that 
the  payment  of  $7,000  for  wells  of  less  than 
30  barrels  capacity  would  be  unreasonable. 
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Tbe  said  answer  denied  that  Oarney  had 
ever  given  him  notice  of  the  true  quantity 
of  oil  produced  by  said  wells  as  stipulated  in 
said  contract.  Said  answer  averred  that  the 
actual  production  of  tbe  first  well  on  said 
land  was  between  16  and  17  barrels  per  day» 
as  shown  by  the  reports  of  the  Pipe  Line 
Company,  and  that  neither  the  first  nor  the 
second  well  produced  at  any  time  as  much  as 
20  barrels  per  day  each.  Barnes  denied 
that  the  said  deed  from  Carney  and  wife  to 
him  had  become  void,  and  denied  that  he 
owed  anything  to  Carney  and  wife  by  reason 
of  the  said  Wells,  and  he  prayed  that,  as 
the  said  deed  from  Carney  and  wife  to  him 
did  not  express  the  true  agreement  between 
them  and  him,  It  be  reformed,  and  the  word 
•*ten*'  be  stricken  out,  and  the  word  **thirty" 
Inserted  In  Its  place.  The  court  made  a  de- 
cree which  declared  the  said  deed  from  Car- 
ney and  wife  to  be  null,  void,  and  forfeited 
on  account  of  the  provisions  contained  In  it, 
and  the  failure  of  Barnes  to  comply  there- 
with,  and  denied  to  Barnes  the  reformation 
of  the  said  deed  sought  by  his  answer,  and 
referred  the  cause  to  a  commissioner  for  a 
report  as  to  the  oU  which  had  been  received 
by  Barnes,  as  preparatory  to  a  decree  against 
him  on  that  account.  The  decree  perpetuat- 
ed the  provisional  Injunction  which  was 
awarded  restraining  the  Pipe  Line  Company 
from  turning  over  to  Barnes  oil  produced 
from  said  wells,  and  required  it  to  account 
to  Carney  and  wife  for  all  oil  In  its  lines  on 
the  date  when  the  Injunction  was  served 
upon  It,  and  directed  such  oil  and  all  oil 
produced  In  future  from  the  wells  to  be 
credited  by  the  pipe  line  company  to  Carney 
and  wife,  and  declared  Carney  and  wife  en- 
titled to  all  the  oil  In  tbe  lines  at  the  date 
of  the  Injunction,  or  thereafter  produced, 
^ing  to  Carney  and  wife  under  their  said 
lease  to  Jennings  &  Bros.  From  this  decree 
Barnes  has  appealed. 

Barnes  contests  the  jurisdiction  of  equity 
to  entertain  this  suit,  alleging  that  Carney 
and  wife  have  adequate  remedy  at  law. 
"We  are  not  aided  with  any  authority  cited 
npon  this  proposition,  though  we  have  had 
some  difficulty  with  It  We  have,  however, 
concluded  that  equity  has  jurisdiction  for 
the  purpose  of  cancellation  of  the  Instru- 
ment that  is  attacked.  We  find  in  6  Qyc.  286, 
tbat  the  equitable  remedy  of  ciancellatlon  Is 
"wrlthln  the  exclusive  jurisdiction  of  equity, 
because  equity  courts  are  alone  able  to  de- 
cree it,  notwithstanding  the  facts  which  are 
the  occasion  for  cancellation  are  many  times 
available  by  way  of  a  law  action  or  de- 
fense. Where- cancellation  is  the  only  rem- 
edy that  Is  full  and  complete  for  all  the 
purposes  which  may  arise,  equity  cannot  be 
denied  Its  jurisdiction.  It  is  abundantly 
sijstained.  In  Hiett  v.  Shull,  36  W.  Va.  563, 
15  S.  B.  146,  this  court  sustained  equity 
Jurisdiction  to  cancel  a  promissory  note 
given  by  an  old  man  Incapable  of  executing 
it.     Judge  Holt  said,  what  will  appear  to 


anybody  reading  the  books,  that  they  all 
sustained  the  jurisdiction  of  equity  for  can- 
cellation where  no  other  remedy  Is  adequate 
no  matter  how  guardedly  equjty  may  exer- 
cise t!te  power  In  some  instances.  He  said 
that  on  this  branch  of  remedial  justice  there 
Is  a  wide  Interlock  of  jurisdiction,  no  mat- 
ter that  a  law  forum  will  administer  partial 
relief.  It  Is  of  no  force  to  say  that  If  the 
oil  wells  Involved  in  this  case  produce  oil 
sufficient  to  call  for  the  payment  by  Barnes 
spoken  of  In  the  deed,  and  he  refused  pay- 
ment, that  refusal  alone  worked  the  nullifi- 
cation of  the  deed,  and  It  became  at  once 
void,  without  any  decree.  It  was  once 
thought  that  a  forged  deed  being  void,  or 
an  Instrument  void  for  any  cause,  could  not 
be  canceled  In  equity,  because  a  thing  al- 
ready void  need  not  be  adjudged  to  be  void, 
but  its  voldness  may  be  shown  whenever  it 
comes  in  question;  but  that  Idea  has  been 
frequently  refuted  In  equity,  and  It  Is  now 
well  settled  that,  though  an  Instrument  be 
▼old,  that  fact  does  not-  oust  equity  of  its 
jurisdiction  for  cancellation.  Hoopes  v,  De- 
vaughn,  43  W.  Va.  447,  27  S.  B.  251;  Has- 
kell V.  Sutton^  53  W.  Va.'  206,  44  S.  B.  533; 
Alexander  v.  Davis,  42  W.  Va.  465,  467,  26 
S.  E.  291.  "Whatever  may  have  been  the 
doubt  or  difficulties  formerly  entertained 
upon  this  subject,  they  seem  by  the  more 
modem  decisions  to  be  fairly  put  at  rest, 
and  the  jurisdiction  is  now  maintained  to  Its 
fullest  extent  And  these  decisions  are 
founded  on  the  true  principles  of  equity 
jurisprudence,  which  Is  not  merely  remedial, 
but  Is  also  preventive  of  Injustice.  If  an 
Instrument  ought  not  to  be  used  or  enforced. 
It  Is  against  conscience  for  the  party  holding 
It  to  retain  It,  since  he  can  only  retain  it  for 
some  sinister  purpose.**  Story,  Bq.  §  700. 
Mr.  Hogg,  In  his  Equity  Principles,  80,  puts 
this  healthful  jurisdiction  upon  logical, 
sound  basis  in  saying  that  It  rests  on  the 
principle  of  quia  timet;  that  is,  equity  acts 
because  of  the  reasonable  fear  that  the  In- 
strument may  be  vexatlously  or  Injuriously 
used  when  evidence  to  Impeach  It  is  gone,  or 
that  It  may  be  already,  as  In  our  case,  cloud- 
ing title,  or  affecting  the  Interest  of  the 
party.  .He  says  that  the  jiurisdlctlon  Is 
firmly  established.  There  Is  no  jiu'isdlctlon 
where  the  face  of  the  Instrument  speaks  Its 
voldness.  6  Cyc.  290;  18  Bncy  PI.  &  Prac. 
759;  Story,  Bq.  §  700.  Rich  v.  Bxjaxton,  158 
U.  S.'375,  15  Sup.  Ct.  1006,  39  L.  Ed.  1022, 
holds  that  where  the  face  of  a  deed  tells  its 
voldness,  or  the  claimant  under  It  must,  to 
use  It,  inevitably  prove  facts  showing  it  to 
be  void,  equity  has  no  jurisdiction  to  cancel; 
but  where  evidence  outside  the  deed  is  re- 
quired to  prove  it  void,  equity  jurisdiction  is 
conceded.  Such  outside  evidence  would  be 
required  as  to  the  deed  Involved  in  this  case. 
Now,  it  Is  true  that  these  principles  are 
applied  to  Instruments  void  from  their  be- 
ginning, which  never  had  any  force,  where- 
as the  deed  In  this  case  was  valid  when 
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executed,  and  only  became  void  afterwards 
by  reason  of  a  condition  subsequent  incor- 
porated In  it;  but  what  difference  is  this? 
It  has  become  void,  and  there  is  Just  as  much 
danger  of  its  being  used  to  vex  its  makers, 
to  cloud  their  title,  to  put  them  in  danger, 
to  injure  the  sale  of  their  property,  as  If  it 
had  been  void  from  the  first.  What  the 
party  needs,  and  what  equity  concedes  him', 
is  a  formal  adjudication  of  a  court  utterly 
destroying  the  deed,  and  rendering  it  in- 
effectual in  future  whenever  relied  upon.  A 
law  Judgment  cannot  do  so.  As  the  opinion 
says  in  De  Gamp  v.  Camahan,,  26  W,  Va, 
839,  in  a  case  like  the  one  at  bar  the  rem- 
edy is  not  so  full,  adequate,  and  complete  at 
law  as  in  equity.  The  parties  will  be  ob- 
liged to  rest,  if  the  court  holds  that  the  deed 
sought  to  be  removed  as  cloud  on  the  title 
is  void  and  cancels  it ;  if  the  court  refuses 
to  cancel  because  the  deed  is  good,  they 
must  also  rest ;  for  in  either  case  the  ques- 
tion is  settled.  I  am  outspoken  to  say  that 
1  have  always  favored  equity  Jurisdiction  in 
such  cases,  because  it  gives  the  only  ade- 
quate relief.  Partial,  incomplete  relief  a 
court  of  law  may  give,  but  a  decree  in  equi- 
ty wipes  away  the  dangerous  instrument — 
takes  away  its  life.  Is  this  not  a  plain  case 
calling  for  equity  Jurisdiction?  If  Carney 
were  entitled  to  relief,  how  could  he  get  it 
at  law?  Suppose  he  sues  Barnes  for  money 
received  by  him  for  oil,  and  sustains  his 
action  because  the  deed  has  by  its  terms 
come  to  an  end,  and  he  recovers.  The  de- 
cision would  likely  be  res  Judicata  between 
them  and  settle  that  the  deed  had  become 
void  when  pleaded  in  a  future  action  for  oil 
later  produced ;  but  would  that  have  the  ef- 
fect of  preventing  Barnes  from  getting  oil 
in  future,  or  prevent  the  necessity  of  a  fu- 
ture action,  or  be  effective  to  compel  Jen- 
nings &  Bros,  to  pay  the  oil  in  future  to 
Carney,  or  compel  the  pipe  line  company  to 
credit  him  with  it?  They,  not  being  par- 
ties, would  not  be  bound  by  these  Judgments. 
What  Carney  wants  is  an  adjudication  which 
will  bind  all  the  parties,  and  show  that  the 
deed  is  void,  and  compel  Jennings  &  Bros, 
and  the  pipe  line  company  to  so  treat  it,  and 
refuse  to  give  credit  for  any  oil  to  Barnes, 
and  acknowledge  Carney  as  the  owner  of  the 
whole  royalty  oil.  You  could  not  make  the 
pipe  line  company  or  Jennings  &  Bros,  par- 
ties to  SQ  action  by  Carney  against  Barnes 
for  the  money  produced  for  the  oil.  I  'do  not 
see  that  the  pipe  line  company  could  be  sued 
for  the  oil  by  Carney. 

The  Judgment  of  recovery  of  money  by 
Carney  against  Barnes  might  be  Introduced 
as  evidence  of  Carney's  title  in  an  action  by 
him  against  the  pipe  line  company  in  trover, 
detinue,  or  assumpsit,  granting  that  one  or 
more  of  those  actions  would  lie  agamst  the 
pipe  line  company,  but  the  recovery  would 
not  operate  as  an  estoppel  against  that  com- 
pany. Carney  wants  a  decree  which  will  at 
loe  stroke  destroy  the  deed,  declare  his  right 


to  all  the  royalty,  and  compel  those  compa- 
nies to  recognize  his  right,  making  the  de- 
cree res  Judicata  against  all  of -them.  To 
deny  chancery  Jurisdiction  because  of  law 
remedy,  the  law  remedy  must  be  as  complete 
as  that  afforded  by  chancery.  Rich  v.  Brax- 
ton, 158  U.  S.  407,  15  Sup.  Ct  1006.  39  L. 
Ed.  1022;  Hogg,  Eq.  Principles,  5;  Nease  v. 
Ins.  Co.,  32  W.  Ya.  283,  9  S.  E.  233.  Here 
is  a  deed  passing  a  present  estate,  a  vested 
estate,  containing  a  condition  subsequent  to 
defeat  the  deed  upon  the  contingency  of 
Barnes  failing  to  pay  money — his  nonper- 
formance of  a  material  condition.  Has  not 
Carney  a  right  to  call  upon  a  court  to  ascer- 
tain and  declare  that  Barnes  has  not  per- 
formed that  condition,  and  not  leave  it  to 
controversy  and  doubt?  We  find  It  laid  down 
in  6  Gyc.  288,  that  ••nonperformance  by  the 
defendant  has  occasionally  been  treated  as  a 
sufficient  ground  for  rescission  of  a  contract 
by  decree  in  equity,  but  the  weight  of  au- 
thority is  against  his  view.  Thus  a  con- 
veyance of  land  in  consideration  of  the 
grantee's  agreement  to  support  the  grantor 
during  life  will  not,  according  to  the. weight 
of  authority,  be  canceled  for  the  mere  fail- 
ure to  fulfil  his  contract,  unless  such  failure 
amounts  to  the  breach  of  a  condition  subse- 
quent, in  which  case  the  deed  may  be  can- 
celed." From  this  we  must  understand  that 
there  are  authorities  of  great  repute,  dted 
in  Cyc.,  showing  that,  even  where  a  paper 
contains  a  simple  obligation  on  a  party  to 
do  a  certain  thing^  equity  will  cancel  the 
paper.  Among  the  cases  cited  is  Farmers' 
Loan  &  Trust  Co.  v.  Galesburg,  133  U.  8. 
156,  10  Sup.  Ct  316,  33  Lu  Ed.  573,  where  a 
contract  to  supply,  a  dty  with  water  was 
canceled  in  chancery  for  mere  failure  of  per- 
formance. But  in  this  case  there  Is  a  posi- 
tive provision  In  the  deed  that  noncompli- 
ance shall  work  the  death  of  the  deed,  and 
surely,  under  the  rule  stated  in  Cyc.,  there 
cannot  be  a  doubt  of  the  power  of  equity 
to  cancel  the  deed  for  nonperformance  with 
a  subsequent  condition,  which  by  that  deed, 
in  express  words,  is  to  end  It  In  Pownal 
▼.  Taylor,  10  Leigh,  172,  34  Am.  Dec.  725, 
it  was  admitted  that  if  a  covenant  in  a  deed 
for  support  is  not  complied  with,  and  the  deed 
provides  that  it  shall  become  null  on  that 
account  it  would  be  avoided.  We  have 
cases  in  Virginia  and  West  Virginia  holding 
that  failure  to  comply  with  a  material  pro- 
vision of  a  deed  is  often  ground  for  equity 
to  cancel  it,  as  for  failure  to  support  the 
grantor.  Lowman  v.  Crawford,  40  S.  B. 
17,  99  Va.  688.  Wilfong  v.  Johnson,  41  W.  Va. 
283,  23  S.  E.  730,  cancels  a  deed  for  support 
without  such  clause.  Goldsmith  v.  Gold- 
smith, 46  W.  Va.  426,  33  S.  E.  266,  cancels  a 
deed  containing  a  forfeiture  clause.  In  the 
absence  of  a  clause  in  words  defeating  a 
deed  for  noncompliance  with  its  provisions, 
I  would  limit  equity  Jurisdiction  to  cases 
where  cancellation  affords,  in  the  particu- 
lar case,  the  only  full  and  complete  relief. 
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In  this  case  the  deed  proyldes  that  nonper- 
formance shall  work  its  death,  and  I  have 
no  doubt  of  the  right  of  Carney,  if  Li  had 
good  cause,  to  appeal  to  equity  to  give  him 
the  only  full  relief  suitable  to  this  case. 

But  though  there  is  equity  jurisdiction,  we 
hold  that  Oarney  and  wife  are  not  entitled 
to  the  relief  they  ask.  We  are  of  the  opin- 
ion that  the  provision  of  10  barrels  in  the 
deed  does  not  state  the  true  contract  as  made 
between  Umstead  and  Caruey,  and  that  it 
ought  to  contain  the  word  "thirty"  instead 
of  *ten."  Carney  now  contends  that  the 
contract  was  10  barrels,  but  his  evidence  and 
a  letter  from  him  are  Inconsistent  with  this 
position.  He  says  that  a  few  days  before 
the  execution  of  the  deed  he  and  Umstead 
made  the'  contract ;  that  Umstead  asked  him 
what  quantity  should  be  put  in  the  clause 
specifying  the  quantity,  and  he  said  to  Um- 
stead that  he  might  take  his  choice  of  10,  15, 
or  20  barrels,  and  that  Umstead  said  he 
woul<!^  fix  that  when  he  came  back,  and  that 
Umstead  left  10  barrels  In  the  contract,  and 
that  he,  Carney,  did  not  notice  it  until  he 
later  looked  over  it  Carney  does  not  say, 
by  no  means  does  he  say,  that  there  was  a 
distinct  agreement  for  10  barrel&  He  sim- 
ply says  that  Umstead  left  the  word  "ten" 
in  the  contract  without  his  knowing  it 
Strange  that  he  did  not  have  his  mind  on 
that  important  matter  so  as  to  tell  us  that 
the  agreement  was  for  10  barrels,  if  in  fact 
it  was.  I  repeat  that  Carney  does  not  tell 
that  10  barrels  was  the  contract  Carney, 
in  his  examination  in  chief,  said  they  did  not 
settle  on  any  number.  He  also  said  that  he 
was  surprised  when  he  became  aware  that 
the  contract  had  the  word  "ten"  }n  it  fbat 
negatives  all  idea  that  the  word  "ten"  had 
been  agreed  upon.  On  cross-examination  he 
stated  tliat  he  got  a  copy  of  the  contract 
from  Umstead  some  months  after  its  execu- 
tion, and  was  surprised  that  it  contained  the 
word  "ten,"  and  the  question  was  put  to 
him,  "And  you  thought  all  the  time  that  ,the 
contract  contained  twenty*  barrels?"  and  he 
answered,  "This  is  what  I  thought;  that  is 
why  I  wrote  Mr.  Umstead  that  letter."  He 
was  then  asked,  "You  conceded  that  the  con- 
tract should  rightly  contain  20  barrels  and 
l>e  the  contract?"  and  he  answered,  "We 
talked  the  three  propositions,  10,  15,  and  20, 
and  there  was  neither  proposition  settled 
down  on,  -and  Mr.  Umstead  said  that  he 
would  fix  that  when  he  came  back,  and  he 
did;  he  left  it  10  barrels,  and  I  didn't  no- 
tice that  in  the  contract  until  I  looked  over 
it**  He  was  then  asked,  "He  had  the  right 
to  put  in  20  barrels,  though?"  and  he  an- 
swered, "He  had  the  right  to;  I  would  not 
have  objected."  Carney  wrote  Umstead  a 
letter  reading  as  follows:  "Sllverhill,  May 
1,  1901.  Mr.  Umstead — Dear  sir:  Received 
your  letter  and  signed  that  paper  and  will 
mail  It  today.  I  am  surprised  in  regard  to 
that  contract  for  I  was  sure  in  My  Own 
Mind  that  It  was  20  barrels  instead  of  30. 


I  am  satisfied  that  the  well  was  to  be  tested 
for  30  days  and  the  production  20  barrels 
but  was  surprised  to  see  the  contract  not 
changed  from  10  to  20  I  wouldn't  argue  the 
point  when  you  was  out  here  for  I  thought 
all  that  was  necessary  was  to  look  up  the 
contract  Eli  Carney."  That  was  written 
when  he  sent  Umstead  the  compromise  con- 
tract All  this  shows  conclusively  that  10 
barrels  was  not  agreed  upon,  and  that  Car- 
ney never  so  understood  it,  and  we  must 
therefore  eliminate  the  provision  of  10  bar- 
rels from  the  deed. 

'Then  the  question  arises,  what  shall  be 
done?  Shall  we  say  that  the  minds  of  the 
parties  never  met  upon  the  subject  of  the 
quantity  of  oil  which  the  wells  were  to  pro* 
duce  to  demand  ftom  Barnes  the  additional 
compensation  of  $2,000  per  well,  and  cancel 
the  contract  because  a  material  element  was 
left  out,  and  therefore  there  was  no  con- 
tract? Or  shall  we  insert  a  quantity?  If 
we  adopt  the  former  decision,  Carney  would 
have  to  refund  the  $3,000,  and  Barnes  ac- 
count for  what  oil  he  got  If  we  conclude 
not  to  adopt  this  decision,  but  to  reform  the 
deed  by  inserting  the  number  of  barrels, 
what  number  shall  we  insert?  Carney  says 
he  "thought"  the  contract  said  20  barrels, 
but  he  does  not  say  that  was  actually  agreed 
upon.  Umstead  swears  positively  that  30 
was  the  number  agreed  upon.  Though  this 
is  denied  by  Carney,  the  evidence  of  Um- 
stead is  to  be  preferred  to  that  of  Carney, 
because  the  claim  of  Carney  that  no  quanti- 
ty was  agreed  upon  is  very  unlikely.  It  is 
unlikely  that  they  would  omit  to  decide  upon 
an  element  of  the  contract  so  important  It 
is  very  unlikely  that  Umstead  would  not  be 
particular  to  have  a  definite  understanding 
about  a  matter  on  which  such  a  large  sum  of 
money  was  to  be  payable,  and  on  which 
Barnes  had  given  him  direction.  Carney 
swears  to  no  sun;.  Umstead  swears  to  a 
particular  sum.  Umstead  is  disinterested, 
while  Carney  has  thousands  of  dollars  in- 
volved and  is  deeply  interested.  It  is  so 
hard  to  believe  that  so  important  a  matter 
as  the  quantity  of  oil  should  not  be  agreed 
upon  when  thousands  of  dollars  were  de- 
pendent upon  it  It  is  not  unlikely  that 
Umstead  forgot  to  strike  out  the  word  "ten" 
from  the  printed  form  and  insert  the  true 
quantity  in  its  place.  From  common  experi- 
ence we  can  realize  how  he  might  overlook 
that  little  word  "ten."  And  it  is  so  improba- 
ble that  Umstead  would  pay  $7,000  for  two 
little  wells  of  10  or  even  20  barrel  produc- 
tion. The  evidence  in  this  case  shows  that 
that  production  would  not  justify  that  price. 
Umstead  had  instructions  not  to  pay  such 
price  for  wells  of  less  than  30  barrels  capac- 
ity. This  induces  the  belief  that  he  did  not 
depart  from  instructions.  A  fact  which  goes 
to  confirm  Barnes'  claim  that  the  wells  must 
yield  30  barrels  a  day  is  that  the  first  well 
struck  oil  16th  March,  and  Carney  wrote 
Barnes,  29th  March,  that  it  would  produce 
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40  to  50  barrels,  Indadng  the  belief  that  he 
wanted  to  produce  the  Impression  that  it  ex- 
ceeded 80  barrels,  the  amount  Umstead  said 
was  agreed  on.  He  had  not  the  contract 
then.  After  he  got  a  copy,  and  saw  the 
^en"  in  it,  he  wrote  a  second  letter  telling 
Barnes  it  produced  20  to  25  barrels.  So  we 
hold  that  the  deed  should  have  contained  the 
word  "thirty"  instead  of  'ten,"  and  that  it 
should  be  reformed  accordingly.  Though 
such  reformation  is  now  useless,  because  of 
the  lapse  of  30  days  from  the  completion  of 
the  wells,  we  will  decree  such  reformatioh, 
and  reverse  the  decree  of  the  circuit  court 
and  deny  the  plaintiffs  the  relief  sought  by 
their  bill,  and  dismiss  their  bill  and  dissolve 
the  injunction. 


(56  W.  Va.  66S)  - 

STOUT  ▼.  SANDS  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  20,  1904.) 

■VIDBNOB— SUPPRESSION— PRESUMPTIONS— WIT- 
NESS—IMPBACHMENT. 

1.  Suppression,  by  one  party  to  a  shit,  of  a 
document  relied  upon  as  evidence  by  the  oppo- 
site party,  is  not  equivalent  to  an  admission  of 
the  truth  of  the  claim  of  the  latter  respecting 
its  contents,  and  does  not  dispense  with  the 
necessity  of  prima  facie  proof  of  such  claim 
sufficient  to  sustain  a  jud^ent  or  decree.  But 
when  a  prima  facie  case  Is  made,  and  doubt  is 
cast  upon  it  by  rebuttal  evidence  or  otherwise, 
suppression  of  the  document  raises  a  strong  in- 
ference against  the  party  failing  to  produce  it, 
and  determines  the  point  in  favor  of  the  other 
party. 

2.  Though  a  party  cannot  impeach  a  witness 
called  by  him,  he  is  not  bound  by  all  such  wit- 
ness says.  He  may  prove  the  material  facts  by 
other  evidence,  even  though  the  effect  of  it  is 
to  directly  contradict  his  own  witness;  but  he 
cannot  show  that  the  witness  has  made  con- 
tradictory statements  out  of  court. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty; John  W.  Mason,  Judge. 

Action  by  Elmore  H.  Stout  against  C. 
Sprigg  Sands  and  others.  Decree  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

B.  G.  Smith,  H.  W.  Williams,  and  L.  C. 
Lawson,  for  appellant  Davis  &  Davis  and 
M.  F.  Snider,  for  appellees. 

POFFBNBARGBR,  P.  A  bill  and  an 
amended  bill  to  reform  a  deed  on  the 
grounds  of  mistake  and  fraud  having  been 
dismissed  by  the  circuit  court  of  Harrison 
county  for  want  of  proof  of  the  allegations 
of  the  bill,  the  plaintiff  has  appealed. 

Some  time  in  the  year  1900  the  plaintiff, 
Blraore  H.  Stout  being  the  owner  of  a  tract 
of  land  containing  about  200  acres,  part  of 
which  is  underlaid  with  the  Pittsburgh  vein 
of  coal,  and  all  of  which  is  supposed  to  be 
underlaid  with  deeper  veins  of  coal  known 
by  other  names,  executed,  by  the  procure- 
ment of  one  Samuel  W.  Kinsey,  an  option  of 

%t.  Bee  Witnesses,  voL  60,  Cent.  Dig.  88  1214.  1268. 


purchase  of  coal  under  said  land  In  favor  ot 
0.  Sprigg  Sands,  to  be  by  him  conveyed  to 
certain  persons  who  were  then  securing  by 
purchase  a  large,  compact  body  of  coal  in 
that  neighborhood,  composed  of  the  aggre- 
gate area  of  several  farms,  with  a  view  to 
organizing  a  company  to  open  and  operate 
coal  mines.  Sands  had  taken  options  on  all 
the  desired  territory  except  that  of  Stout 
In  view  of  his  inability  to  procure  it  at  a 
satisfactory  price,  Kinsey,  who  was  an  ag^it 
of  the  parties  to  whom  it  was  intended  Stands 
should  convey*  the  land,  was  sent  to  Stout 
for  the  purpose  of  securing  the  option.  He 
succeeded  in  doing  so  at  the  price  of  $40  per 
acre,  delivered  it  to  Sands,  caused  the  Pitts- 
burgh vein  of  coal  to  be  surveyed,  and  later 
a  deed,  bearing  date  October  27,  1900,  pre- 
pared at  the  instance  of  Sands,  was  present- 
ed to  Stout  and  his  wife  for  execution  at 
the  bank  of  which  Sands  was  cashier,  which 
they  executed  under  the  belief  that  it  con- 
veyed only  the  Pittsburgh  vein  of  coal,  but 
which  in  fact  included  by  its  terms  all  the 
coal  under  the  land.  Having  discovered 
this  later.  Stout  commenced ^  this  suit  for 
reformation  on  the  17th  day  of  September, 
1901.  Meantime  Sands  liad  conveyed  the 
coal  to  James  T.  Blair  and  Cyrus  T.  Achre, 
trustees,  by  deed  dated  November  18,  1900, 
who,  by  deed  dated  February  20,  1901,  con- 
veyed it,  together  with  all  the  other  coal  se- 
cured and  conveyed  to  them  by  Sands,  to  a 
corporation  called  the  Interstate  Coal  Com- 
pany, and  that  company,  by  deed  dated  Sep- 
tember 11,  1901,  conveyed  it  to  another  cor- 
poration, called  the  Clarksburg  Fuel  Com- 
pany. To  the  first  bill,  which  was  filed  at 
November « rules,  1901,  Sands,  Blair,  and 
Achre,  trustees,  and  the  Interstate  Coal  C(mi* 
pany,  were  made  defendants.  On  the  4th  day 
of  April,  1902,  an  amended  bill  was  filed  in 
court  making  the  Clarksburg  Fuel  Company 
a  defendant  On  the  5th  and  7th  days  of 
June,  1902,  respectively.  Sands  and  the 
Clarksburg  Fuel  Company  answered.  Sands 
having  died,  the  cause  was  revived  against 
his  executrix  and  devisee  in  September,  1903. 
A  niimber  of  depositions  were  taken  and 
filed  by  the  plaintiff,  but  none  by  the  defend- 
ants. At  the  May  term,  1904,  the  Interstate 
Coal  Company  answered,  and  on  the  4th  day 
of  June,  1904,  the  decree  complained  of  was 
entered. 

Competent  witnesses  prove  that  there  was 
a  preliminary  optional  contract  between 
Stout  and  Sands,  embodying  the  terms  upon 
which  the  conveyance  was  to  be  made.  Kin- 
sey swears  he  wrote  it,  and  Stout* s  son 
swears  he  was  present  and  heard  the  negotia- 
tions, saw  the  contract  signed,  read  it  and 
signed  it  himself  as  a  witness.  Kinsey  fur- 
ther swears  that  he  delivered  it  to  Sands, 
and  that  he  knows  nothing  of  its  where- 
abouts, but  supposes  it  is  with  Sands'  papers. 
The  bill  and  amended  bill  called  for  its 
production.  Sands  not  only  failed  to  pro- 
duce it  but  denied  in  his  answer  that  any 
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t  for  plalntUTs  eoal  wm  In  bis  p<Mh 

or  bad  ever  been  written  or  deliy- 

hlm.     EUs  executrix  did  not  answer 

,  and  no  evidence  was  taken  by  any 

tefendants.    Kinsey's  statement  is  nor 

Jcted.      To   the   allegation   that  the 

as  prepared  at  the  Instance  of  Kinsey 

associates,  or  some  one  of  them,  and 

:ed  to  plalntiif  and  wife  to  be  signed 

knowledged.  Sands  does  not  respond 

ay  deniaL    Hence  it  must  t)e  taken  as 

s*  failure  to  produce  the  contract  is 
ipon  as  a  very  strong  element  in  plain- 
ise.    It  is  hardly  pretended  that  there 
Iclent  evidence  without  this  clrcum- 
to  establish,  the  contents  of  that  in- 
nt  in  accordance  with  the  theory  and 
of   the  bill,  and  the  view  taken  by 
1  for  appellant  seems  to  stand  almost 
he  assumption  that  the  nonproduction 
contract  is  an  admission  that,  if  pro- 
it  would  prove  the  allegations  of  the 
Aside  from  his  views,  however,  It  Is 
ary  here  to  ascertain  what  the  weight 
Tect  of  the  suppression  of  evidence  is. 
uppresslon  of  documents  called  for  is 
admission  that  they  would  prove  what 
Imed  respecting  their  contents.  •  It  Is 
f  a  circumstance  warranting  a  strong 
nee  against  the  party.    There  must  be 
other  evidence  in  support  of  the  claim. 
na  facie  case  must  be  made,  and,  when 
and  there  is  rebuttal  evidence  casting 
bt  upon  the  question  of  fact  in  contro- 
,  the  act  of  the  party  withholding  evi- 
ls taken  strongly  against  him,  and  sus- 
the  position  of  the  plaintiff, 
hen,  on  the  unexplained  refusal  of  a 
to  produce  on  trial  documents  which 
been  called  for,  the  opposite  party  in- 
ces  parol  evidence  of  the  contents  of 
apers,  then,  if  there  be  doubt,  the  prob- 
Interpretatlon  most  unfavorable  to  the 
esslng  party  will  be  adopted.    But  this 
natter  solely  of  logical  inference.    'The 
nonproduction   of    written    evidence,* 
Sir  W.  D.  Evans,  *whlch  is  in  the  power 
party,  generally  operates  as  a  strong 
imptlon  against  him.     I  conceive  that 
t)een  sometimes  carried  too  far,  by  be- 
allowed  to   supersede  the  necessity  of 
*  evidence,  instead  of  being  regarded  as 
ly  matter  of  inference.  In  weighing  the 
t  of  evidence  in  its  own  nature  applica- 

0  the  subject  in  dispute.' "  Whar.  Ev. 
)7.  **It  follows,  therefore,  that  the  pre- 
)t1on  arising  from  mere  nonproduction 
6t  be  used  to  relieve  the  opposing  party 

1  the  burden  of  proving  his  case.  But 
a  a  prima  fade  case  is  proved,  sufficient 
self  to  sustain  a  Judgment,  then  a  party 
sing  to  exhibit  books  which  would,  if 
uced,  settle  the  matter  either  one  way  or 
other,  or  to  give  other  explanations,  not 

prejudices  his  case  on  trial,  but  pre- 

es  himself  from  subsequently  objecting 

the  case  of  the  opposite  party,  though 


sufiUdent  for  jud^rment^  did  not  IntQodace  all 
the  facts.'*    Id.  §  1268. 

It  is  only  a  circumstance  weighing  heavily 
against  the  party,  and  does  not  dispense  with 
the  necessity  of  some  Independent  evidence 
in  support  of  every  necessary  element  of  the 
claim  of  the  other  party.  This  is  well  illus- 
trated and  dearly  shown  by  the  application 
of  the  rule  in  our  own  decisions.  See  Wheel- 
ing V.  Hawley,  18  W.  Va.  472;  Knight  v. 
Oapito,  23  W.  Va.  639;  Hefflebower  v.  De- 
trick.  27  W.  Va.  16;  Bindley  v.  Martin,  28 
W.  Va..773;   Union  Trust  Cto.  v.  McClellan, 

40  W.  Va.  405,  21  S.  E.  1025;  Webb  v.  Bailey, 

41  W.  Va.  463,  23  S.  B.  644. 

'  In  the  Hght  of  this  interpretation  of  the 
rule,  the  evidence  for  the  plaintiff  must  be 
examined.  It  consists  of  the  testimony  of 
the  plaintiff,  his  son,  Klnsey,  and  Sidney 
Miley.  Stout*8  son  does  not  pretend  to  quote 
the  language  of  the  contract  He  saw  it, 
read  it,  and  signed  it  as  a  witness,  but  does 
not  say  it  mentioned  only  the  Pittsburgh 
vein  of  coal.  He  says  Kinsey  came  there  to 
buy  that  vein,  that  they  talked  of  that  vein 
only,  and  that  by  the  contract  it  alone  was 
sold  Kinsey  was  not  examined  in  chief  as 
to  the  contents  of  the  contract  After  hav- 
ing been  excused  from  the  stand,  he  was  re- 
called for  further  cross-examination  by  the 
defendants,  and  then  said:  *'To  the  best  of 
my  knowledge  the  option  said  all  the  coal, 
the  same  as  all  the  other  options  we  had,  ex- 
cept the  Fleming  tract  of  coal."  Then  on  re- 
direct examination  he  admitted  that  the 
amount  of  coal  was  described  in  the  con- 
tract as  being  approximately  50  acres,  that 
the  price  was  based  upon  the  acreage  of  the 
Pittsburgh  vein,  and  that  at  the  time  the 
contract  was  made,  the  outcropplngs  of  that 
vein  were  pointed  out  to  him.  Plalntiff*s 
testimony  in  chief  is  substantially  the  same 
as  that  of  his  son.  He  says  he  sold  the  Pitts- 
burgh vein,  and  was  paid  only  for  that  vein. 
When,  on  cross-examination,  he  was  inter- 
rogated as  to  the  language  of  the  contract, 
he  did  not  say  it  was  limited  to  the  Pitts- 
burgh vein.  It  appears  from  what  he  said 
that  he  bases  his  case  upon  quite  different 
'grounds.  He  said  he  looked  at  the  contract 
to  see  if  the  coal  was  sold  by  the  acre,  and 
it  was,  but  not  that  he  looked  to  see  if  it  in- 
cluded only  the  Pittsburgh  vein.  The  fol- 
lowing question  and  answer  disclose  unequiv- 
ocally the  basis  of  his  claim:  *'Q.  And  all 
you  remember  about  It  Is  that  you  sold  it 
by  the  acre,  and  that  you  remember  very 
distinctly?  A.  Tes,  sir;  that's  enough  to 
remember  about  it  Isn't  it?  And  I  remem- 
ber it  very  distinctly,  and  I  remember  they 
said  it  wf^s  ninety-four  and  a  fraction 
acres."  That  the  price  was  determined  by 
the  acreage  of  the  Pittsburgh  coal  is  un- 
contradicted. Miley  says  he  called  upon 
Sands,  at  the  instance  of  Stout  to  obtain 
an  admission  from  him  or  a  release.  The 
material  part  of  his  evidence  is  as  follows: 
''I  sdid,  'Mr.  Sands,  how  much  did  you  get?* 
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iindbe  said*  'Ninety-four  acres/  and  I  said. 
That's  what  he  said;'  and  I  said,  'How 
much  did  yon  pay  for?*  and  he  said,  'Nine- 
ty-fonr  acres;'  and  I  said,  *Do  you  claim 
anything  ontside  of  that?*  and  he  said,  'Not 
a  thing  in  the  world;'  and  I  said,  'Yon 
enght  to  release  that;'  and  he  kind  of  laughed 
and  bluffed  sofi,  and  I  said,  'Will  you  release 
him?  If  you  don't  he  will  sue  you;'  and  he 
said,  'I  have  two  of  the  best  lawyers  in 
town,  paid  by  the  year,  and  they  might  as 
well  do  something  as  nothing;'  and  I  said, 
'All  -  Mr.  Stout  asks  you  to  do  is  to  jpay  for 
all  the  land  in  the  deed  or  release  him ;  you 
have  something  there  you  haven't  paid  for;' 
and  he  kind  of  laughed  and  turned  away,  and 
said  it  didn't  amount  to  much,  he  didn't 
know  whether  there  was  any  coal  there  or 
not,  and  It  wouldn't  be  operated  anyhow: 
and  he  said,  'Stout  sent  you  here,  didn't  he?' 
and  I  said  he  did.  I  think  that  was  the  last 
word  was  said.  He  went  out,  and  I  went 
about  my  business.  Q.  State  whether  or 
not  G.  6.  Sands,  in  that  conversation  or  at 
any  other  time,  told  you  whether  he  bought 
the  drift  coal  or  Pittsburgh  coal  or  Free- 
port  coal,  or  what  strata  of  coal  he  bought 
of  Stout,  I  mean.  A.  He  said  that  he  had 
bought  the  Pittsburgh  vein,  but  that  was  all 
he  claimed ;  that  Kinsey  come  and  looked  at 
that  vein  of  coal,  and  the  underneath  vein 
of  coal  wasn't  talked  of  or  thought  of;  and 
Kinsey  stated  he  didn't  think  of  anything 
else,  and  that  was  all  he  wanted  and  all  be 
asked."  For  its  bearing  upon  this  admis- 
sion, and,  in  fact,  as  a  part  of  it  and  to  be 
read  with  it,  the  following  additional  state- 
ment made  by  Sands  to  Miley  is  given:  **A, 
Why,  he  said  it  seemed  to  be  the  custom  to 
give  the  boundary  lines.  That  was  his  an- 
swer to  me — ^that  seemed  to  be  the  custom  to 
take  in  the  whole  thing,  to  give  the  boundary 
lines,  but  they  oniy  claimed  the  coal  they 
surveyed  and  paid  for.  Q.  Now,  what  coal 
do  you  say  was  surveyed  and  paid  for? 
A.  Why,  he  claimed  the  Pittsburgh  vein ;  he 
called  It  the  Pittsburgh,  at  least"  It 
further  appears  that,  ^ith  one  exception, 
all  the  other  deeds  taken  by  Sands  In  that 
neighborhood,  in  getting  this  coal  property* 
together,  called  for  a]l  the  coal  in  the  farms, 
although  the  price  was  based  upon  the  acre- 
age of  the  Pittsburgh  vein.  That  is  admit- 
ted so  far  as  there  is  any  testimony  relating 
to  the  subject,  and  it  is  disclosed  by  plain- 
tiff's witnesses. 

Kinsey,  it  is  to  be  remembered,  is  the 
only  witness  who  makes  an  express  and  di- 
rect statement  as  to  what  the  contract  stat- 
ed in  respect  to  the  quantity  of  coal  describ- 
ed, and  that  is  that  it  said  all  the  coal. 
•  Stout  is  not  held  to  the  truth  of  this  state- 
ment simply  because  he  called  the  witness. 
He  cannot  directly  impeach  his  own  witness 
by  attacking  his  character  or  proving  his 
contradictory  statem^its,  but  he  can  show 
the  fact  to  be  different  from  what  the  wit- 
ness states  it  to  be  by  other  evidence.    "The 


general  rule  that  one  cannot  Impeach  his 
owB  witness  must  not  be  understood  to  Im- 
ply that  the  party  is  bound  to  accept  such 
testimony  as  correct  On  the  contrary,  it  is 
very  clear  that  the  one  producing  a  witness 
may  prove  the  truth  of  material  facta  by 
any  other  competent  evidence,  even  though 
the  effect  of  such  testimony  is  to  directly  con- 
tradict his  own  witness.  ♦  ♦  ♦  A  party 
is  not  bound  by  all  the  statements  of  a  wit- 
ness called  by  him,  if  adverse,  even  though 
no  other  witnesses  are  called  to  contradict 
him.  The  party  may  rely  on  part  of  such 
testimony,  although  In  other  parts  the  wit- 
ness denies  the  facts  sought  to  be  proved. 
It  has  been  well  said  that,  if  the  other  rule 
should  prevail,  every  one  would  be  at  the 
mercy  of  his  own  witnesses,  and,  if  the  first 
witness  sworn  should  swear  against  him,  he 
would  lose  the  testimony  of  all  the  rest 
This  would  be  a  perversion  of  justice." 
Jones,  Bv.  S  860;  Best's  Pr.  Ev.  §  645; 
Phillips,  Bv.  (3d  Ed.)  pt  2,  767 ;  Hickory  ▼. 
United  States,  151  U.  S.  SOS,  14  Sup.  Ct 
834,  88  L.  Ed.  170.  Stout  could  have  over- 
come Kinsey's  statement  by  other  evidence, 
but  has  he  dione  so?  He  either  could  not  or 
would  not  say  that  the  language  of  the  con- 
tract .was  limited  to  the  Pittsburg^  vein  of 
coal.  Neither  did  his  son  say  so.  Nor  does 
the  admission  proved  against  Sands  Import 
that  the  language  was  so  limited.  The  only 
direct  evidence  on  tha(  point  is  the  state- 
ment of  Kinsey.  If  it  is  broken  down  by 
anything  In  the  record,  it  must  be  done  by 
inference,  deduced  from  the  facts  that  the 
negotiations  were  for  the  Pittsburgh  vein, 
that  the  price  was  based  upon  the  acreage 
of  the  Pittsburgh  vein,  and  the  admission  of 
Sands  that  he  claimed  nothing  but  the 
Pittsburgh  vein.  This  admission,  however, 
must  be  taken  altogether.  It  includes  the 
fact  that  his  deed  included  all  the  coal,  and 
that  he  claimed  the  right  to  hold  It,  for  he 
unequivocally  signified  his  intention  to  resist 
any  litigation  instituted  for  the  purpose  of 
changing  his  deed.  The  inference  must  also 
overcome  adverse  inferences,  deducible  from 
Stout's  disclosure  of  the  fact  that  he  relies, 
not  upon  language  in  the  contract  specify- 
ing the  Pittsburgh  coal  alone,  but  that  the 
contract  said  the  coal  was  to  be  paid  for  by 
the  acre,  and  all  the  acres  are  not  paid  for 
because  of  two  supposed  underlying  veins, 
each  equal  to  the  entire  area  of  the  farm, 
making  nearly  340  acres,  and  the  admitted 
fact  that  the  other  deeds  taken  by  Sands 
in  the  neighborhood  are  In  conformity  with 
his.  How  can  the  court  reach  the  conclusioo 
that  he  has  made  out  prima  facie  proof  of 
the  fact  that  the  contract  was  limited  to  the 
Pittsburgh  coal?  All  this  evidence  must  be 
reconciled  as  far  as  possible.  Most  of  it  can 
stand  together  consistently  with  the  result 
that  Kinsey's  statement  is  true.  It  was  in 
the  power  of  Mr.  Stout  to  directly  contradict 
that  statement  and  he  did  not  do  It  buj 
chose  to  rely  upon  another  ground,  .not  nece^ 
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Barily  inconsistent  with  Its  trath.  If  a  man 
wi]j  not  proTe  his  own  case  by  his  own  oath, 
how  can  he  expect  the  court  to  make  it  out 
from  the  most  unsatisfactory  inferences? 
Had  he  made  out  a  prima  facie  case,  upon 
which  the  defendant  casts  doubt  by  rebuttal 
evidence,,  then  the  suppression  of  the  con- 
tract, the  best  evidence  of  what  It  contained, 
by  the  defendant,  would  have  been  conclusiTO 
against  him  and  in  favor  of  the  plaintlft; 
but  the  plaintiff  leaves  his  own  case  Incom* 
plete,  without  the  intervention  of  any  r> 
buttal  evidence,  based  upon  mere  inferences, 
when  he  was  on  the  witness  stand,  had  seen 
the  contract  had  read  the  contract,  and  had 
signed  the  contract,  but  failed  to  state  itcon^ 
tained  the  very  thing  upon  which  he  relies 
In  this  case.  If  he  knew  that  It  was  in  there, 
the  act  of  withholding  his  own  testimony  Is 
one  for  which  the  court  cannot  be  held  re- 
sponsible, and  an  omission  on  his  part  which 
the  court  cannot  supply  for  the  purpose  of 
holding  the  other  party  guilty  of  a  repre- 
hensible act,  calling  for  a  strong  Inference 
against  him.  Are  we  to  assume  that,  in  the 
course  of  this  Important  litigation,  he  had 
not  been  advised  by  his  counsel  as  to  what  it 
was  necessary  for  him  to  prove?  He  offers 
no  excuse  for  his  failure  to  say,  and  his  son's 
failure  to  say,  that  the  language  of  the  con- 
tract was  In  reference  to  the  Pittsburgh  coal 
only.  He  does  not  even  say  he  does  not  re- 
member its  lang[aage  on  that  point.  More- 
over, all  that  he  does  say  is  draWn  from  him 
on  his  cross-examiDation.  What  Inference  is 
it  possible  to  deduce  from  this  except  that  he 
knew  the  contract  contained  no  such  lan- 
guage, and  that,  as  honest  men,  he  and  his 
son  could  not  testify  that  it  did  contain  such 
language? 

Having  reached  the  conclusion  that  the 
plaintiff  has  wholly  failed  to  prove  the  InitlA] 
and  basic  fact  in  his  case,  tbere  Is  no  occa- 
sion to  deliberate  upon  the  many  other  ques- 
tions sought  to  be  raised,  all  of  which  were 
dependent  upon,  and  have  fallen  ^itb,  this 
fact. 

Seeing  no  error  in  the  decree  complained  of, 
the  court  affirms  It 
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Dec  20,  1904.) 

▲PPEAUIBLE   UECBEE— ADMINISTRATION   OV   XS- 
TATE— BILL   BT   EXEC UTOB— -RES   JUDI- 
CATA—FAILURE  TO  PROVE   DEBT. 

1.  A  decree  in  a  suit  by  an  executor  against 
devisees  to  convene  creditors  and  administer  the 
assets  for  their  payment,  made  on  a  report  of 
debts  by  a  commissioner,  which  decrees  debts 
against  the  estate,  and  subjects  its  lands  to 
their  paymei>t,  is  appealable,  and  most  be  ap- 
pealed from  within  two  years. 

2.  A  bill  by  an  executor  to  administer  the 
assets  of  his  testator  for  the  payment  of  debts 
states  tiiat  a  person  named  claims  a  debt  against 
the  estate  on  a  specific  demand,  and  such  per- 
son is  made  a  formal  party,  but  does  not  prove 
his  claim  or  appear.    A  decree  is  made  allowing 


certain  debts,  but  not  his  debts,  and  subjecting 
the  estate's  land  to  their  payment.  He  is  con- 
cloded  by  the  decree. 

3.  Under  Code  1899,  c  86,  S  9,  if  a  creditor 
of  an  estate  of  a  decedent  fail  to  present  his 
claim  before  a  decree  upon  a  report  of  debts 
allowing  debts  against  the  estate  and  subjecting 
lands  to  their  payment,  such  decree  bars  him 
from  claiming  participation  in  the  proceeds  of 
such  lands  until  such  decreed  debts  are  satisfied. 

4.  When  appeal  from  an  appealable  decree  is 
barred  by  time,  an  appeal  from  a  later  decree 
will  not  review  the  former  decree,  and  the  later 
decree  cannot  be  reversed  for  an  error  in  It 
arising  from  following  the  former  decree. 

(Syllabus  by  the  Conrt) 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; E.  Boyd  Faulkner,  Judge. 

Bill  by  George  W.  Trail  against  Alberta 
Trail  and  bthers.  Decree  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

Jos.  Trapnell  and  Forrest  W.  Brown,  for 
appellants.  D.  B.  Lucas  and  MacDonald  & 
Beckwitli,  for  appellee. 


BRANNON,  J.  George  W.  Trail,  execu- 
tor for  Charles  H.  Trail,  filed  his  bill  in 
the  dreult  court  of  Jefferson  county  against 
the  devisees  of  Charles  H.  Trail  and  various 
creditors  of  Trail  to  settle  the  accounts  of 
said  executor,  convene  the  creditors  of  Trail, 
and  ascertain  their  debts,  and  to  subject  the 
real  and  personal  estate  of  Trail  to  the  pay- 
ment of  his  debts.  The  court  referred  the 
cause  to  a  commissioner  to  settle  with  the 
executor,  to  report  of  what  real  estate  Trail 
died  seised,  and  the  debts  due  from  him  and 
their  priorities.  The  commissioner  made  a 
report  specifying  the  real  estate  of  said  de- 
cedent, and  numerous  debts  against  him,  and 
settled  the  accounts  of  said  executor,  and 
reported  that  there  was  no  personal  estate 
to  satisfy  the  debts.  The  cause  was  heard 
upon  said  report,  and  a  decree  was*  pro- 
nounced against  the  estate  for  the  payment 
to  divers  persons  of  their  divers  debts,  fixing 
their  amounts,  and  declaring  them  all  to 
be  of  the  same  class  as  to  the  assets  of  said 
estate,  and  decreed  that  the  real  estate  re- 
ported by  said  reporter  as  the  property  of 
said  decedent  be  sold  by  commissioners  ap- 
pointed for  that  purpose.  This  decree  was 
pronounced  June  12,  1900.  Eugene  Baker 
was  a  defendant  to  the  suit,  the  bill  stat- 
ing that  he  claimed  a  debt  against  Trail's 
estate  by  reason  of  Trail  having  been  a  dep- 
uty of  Baker,  who  was  sheriff  of  Jefferson 
county,  on  account  of  tax  bills  for  collection, 
for  which  he  was  to  account  to  Baker.  The 
report  of  the  commissioner  did  not  report 
any  debt  in  favor  of  Baker.  Baker  did  not 
except  to  the  report  On  February  21,  1902, 
Baker  filed  a  petition  stating  that  Trail  had 
been  his  deputy  as  sheriff,  and  received  tax- 
books  and  collected  taxes,  and  on  that  ac- 
count he  was  Indebted  to  Baker  In  a  sum 
left  blank  in  said  petition,  and  It  prayed  that 
Baker's  debt  might  be  audited  and  paid  out 
of  the  estate.  On  June  2,  1902,  he  filed  an 
amended  petition  setting  up  the  same  thing 
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as  to  the  Indebtedness,  and  claiming,  that  it 
amounted  to  $2,880.25,  and  asking  Its  pay- 
'  ment  out  of  the  assets  of  said  estate.  On 
the  same  date  he  filed  an  answer  setting  up 
his  claim.  He  filed  no  eyldeuce  of  Trail's 
indebtedness.  The  sale  commissioner  pro- 
ceeded from  time  to  time  to  sell  different 
pieces  of  real  estate  of  said  Trail,  and  made 
several  reports  of  such  sale,  which  were 
confirmed  by  the  court  When  the  commis- 
sioner would  report  these  sales  at  different 
times,  the  court  would  xefer  the  matter  of 
fixing  the  ratable  shares  or  dividends  in  the 
several  sale  moneys  of  the  various  creditors 
whose  debts  had  been  decreed,  requiring  of 
the  commissioner  forthwith  reports.  This 
was  done  because  there  were  several  sales  at 
different  times,  and  the  matter  of  percentage 
payable  on  the  many  debts  was  a  matter  of 
somewhat  elaborate  calculation.  To  one  of 
these  reports  Baker  made  an  exception  be- 
cause the  commissioner  bad  failed  to  report 
upon  his  claim',  the  court  having  on  February 

21,  1902,  when  Baker's  petition  was  filed,  re- 
ferred it  to  the  same  commissioner  to  report 
upon  Baker's  demand.    By  a  decree  August 

22,  1902,  the  court  heard  the  cause  upon  the 
record  already  made  and  on  Baker's  petition, 
amended  petition,  and  answer,  and  the  forth- 
with report  of  the  commissioner  Cleon 
Moore,  apportioning  a  fund  in  the  hands  of 
the  sale  commissioner  arising  from  sale  of  a 
part  of  said  realty,  and  the  court  decreed 
that  the  funds  in  the  hands  of  the  sale  com- 
missioner should  be  distributed  to  the  credit^ 
ors  whose  debts  had  been  audited  by  the 
former  decree  under  the  said  general  order 
of  reference,  and  overruled  Baker's  exception 
to  the  said  forthwith  report  Thus  the  court 
refused  to  allow  Baker  any  part  of  the  as- 
sets, to  the  prejudice  of  those  creditors  who 
had  proven  their  demands  before  Commis- 
sioner Moore  under  the  general  order  of  ref- 
erence, and  whose  debts  had  been  allowed 
against  the  estate  by  the  said  decree  of 
June  12,  1900.  The  court  again  directed  the 
commissioner  to  take  proof  of  Baker's  de- 
mand, and  it  was  afterwards  reported  by  a 
commissioner's  report  filed  February  25, 1903, 
at  $2,957.70.  It  was  ascertained  and  re- 
ported by  the  commissioner  that  the  property 
of  said  decedent  was  not  sufficient  to  pay  his 
debts.  The  record  fully  discloses  that  fact 
It  discloses  that  skid  property  will  not  pay 
the  debts  decreed  by  the  decree  of  June  12, 
1900.  An  unsigned  petition,  said  in  the  rec- 
ord to  be  the  petition  of  James  B.  Watson 
and  others,  was  filed  in  the  case  August  22, 
1902.  It  states  that  said  petitioners  had 
joined  as  sureties  in  the  bond  of  Baker  as 
sheriff,  and  that  a  liability  had  been  found 
to  exist  in  favor  of  the  state  and  county  of 
Jefferson  against  Baker  as  sheriff,  for  which 
they,  as  sureties,  would  be  liable,  and  that 
thus  they  were  interested  in  having  tiie 
property  of  Trail,  because  he  was  Baker's 
deputy,  applied  to  pay  a  liability  of  Trail  to 
Baker  by  reason  of  Trail's  having  been  Ba- 


ker's deputy — the  same  liability  specified 
above.  They  specified  no  amount  of  liabil- 
ity. They  simply  prayed  that  the  fund  in 
the  case  arising  from  said  sale  of  Trail's 
property  be  retained  in  the  hands  of  a  receiv- 
er to  await  the  liabilities  of  the  bondmen  of 
Baker.  By  the  said  decree  of  August  22, 
1902,  which  denied  relief  to  Baker,  as  above 
stated,  the  court  also  denied  relief  upon  the 
petition  of  the  said  bondmen  of  Baker.  Ba- 
ker died  pending  the  suit,  and  it  was  revived 
against  his  administrator.  By  the  decree  of 
February  21, 1900,  mentioned  above  as  order- 
ing a  reference  to  convene  creditors,  the 
court  directed  the  sale  of  a  certain  piece  of 
the  renlty  in  advance  of  any  convention  of 
creditors,  and  that  property  was  sold,  and  its 
proceeds  consumed  by  application  upon  a 
debt  due  the  Bank  of  Harpers  Ferry,  which 
had  a  mortgage  thereon,  giving  it  a  prefer^ 
ence  over  other  creditors  as  to  the  property. 
This  decree  was  made  because* some  of  the 
parties  assented  to  it  From  all  these  de- 
crees the  administrator  of  Eugene  Baker, 
and  James  E.  Watson  and  others,  joining 
him,  in  said  petition  have  appealed. 

The  objection  to  the  decree  selling  the 
piece  of  property  in  advance  of  the  ascertain- 
ment of  the  debts  is  based  on  the  ground  that 
a  decedent's  land  cannot  be  sold  until  there 
has  been  such  ascertainment  This  is  true, 
but  it  is  useless  to  say  more  about  that  de- 
cree, for  the  reason  that  later  decrees  are 
barred,  and  cannot  now  be  'reversed,  as  ap- 
pellants' counsel  freely  admit,  it  going  with 
them. 

An  assignment  of  error  claims  that  it  was 
error  to  confirm  the  report  of  the  commis- 
sioner auditing  the  debts,  which  excluded  the 
debt  of  Baker.  The  argument  is  that  the 
court  should  have  recommitted  it  to  inquire 
into  the  debt  of  Baker,  though  the  report 
was  not  excepted  to  by  him,  it  appearing  that 
there  was  such  a  debt,  since  the  bill  alleged 
it.  In  the  first  place,  we  cannot  affect  that 
decree  because  it  dates  June  12,  1900,  and 
the  appeal  was  allowed  September  10,  1903, 
and  therefore  the  appeal  is  barred  by  the 
statute  of  limitation  so  far  as  that  decree  is 
concerned.  It  is  argued,  however,  tliat  an 
appeal  from  that  decree  Is  not  barred,  be- 
cause it  is  not  a  final  decree,  and  any  error 
in  it  is  to  be  remedied  under  an  appeal  from 
a  later  .decree,  as  it  would  be  carried  into 
the  subsequent  decrees,  which  are  within 
the  appeal  limit  It  is  very  true  that  under 
the  case  of  Stout  v.  Philllppi,  41  W.  Va.  339, 
23  S.  E.  571,  56  Am.  St.  Rep.  843,  a  nonap- 
pealable decree  is  carried  forward  to  the 
date  of  a  later  appealable  decree,  and  is  re- 
viewable upon  an  appeal  from  the  later  de- 
cree. But  the  fault  in  this  position  is  that 
that  decree  of  June  12,  1900,  is  essentially 
an  appealable  decree,  because  it  confirms  the 
commissioner's  report  auditing  debts  against 
the  estate,  ascertains  these  debts  against  it, 
and  specifies  to  whom  they  are  going,  and  de- 
clares the  assets  liable,  and  directs  the  sale 
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le  real  estate  to  pay  those  debts.  That 
ee  settled  the  rights  of  the  imrtles.  For 
claim  that  this  Is  not  an  appealable  de- 
we  are  cited  to  Hooper  t.  Hooper,  29  W. 
276, 1  S.  E.  280.  That  case  repels,  rather 
i  sustains,  the  position  that  the  decree 
onappealable.  That  caibe  holds  that  a 
ee  which  sustains  exceptions  to  a  com- 
iioner's  report  and  recommits  it  Is  not 
alable.  Of  course  not,  because  It  de- 
s  nothing.  But  that  is  not  to  say  that  a 
aiissioner's  report  not  excepted  to,  and 
led  into  an  actual  decree  fixing  the 
ts  of  the  parties.  Is  not  appealable.  The 
ion  virtually  fiays  that  it  Is  a  final  de- 
Appellant  complains  that  the  court  did 
recommit  the  report.  Why  should  it 
;  done  so?  Was  not  Baker  a  party?  Did 
ot  fall  to  except  to  the  report?  He  there- 
alved  any  objection  to  ft.  Keck  v.  Allen- 
37  W.  ra.  201,  16  S.  B.  520.  It  does  not 
ar  that  he  moved  a  recommittal,  and, 
3  had  done  so,  the  court  ought  not  to 
!  granted  it,  because  he  had  had  his  day 
re  the  commissioner,  and  had  presented 
vidence  to  sustain  his  claim.  It  did  not 
ar  that  he  had  any  debts.  The  commis- 
ir  would  not  liave  been  warranted  in 
rting"  it,  because  there  was  no  evidence 
rove  its  existence  or  its  amount  The 
did  not  do  so.  It  simply  stated  that 
1  had  been  Baker's  deputy,  and  had  tax 
for  collection,  and  that  Baker  had  pre- 
id  his  clahn  to  him.  This  feature  of  the 
was  only  a  suggestion  that  Baker  and 
rs  claimed  debts  against  the  estate.  The 
lid  not  say  a  word  about  their  Justness 
imount  How  'could  a  commissioner, 
out  evidence,  predicate  a  report  of  Bak-' 
debt  upon  that  bill?  The  debt  was  pe- 
rly  one  imliquidated. 
•w,  as  to  the  action  of  the  court  in  de- 
^  Baker  participation  along  with  de- 
[  creditors  in  the  real  assets  of  Trail,  I 
c  the  decree  is  final  upon  Baker's  de- 
1.  His  demand  was  specified  in  the  bill, 
vas  a  party.  He  did  not  except  The 
ie  ignored  his  demand,  and  thus  disal- 
5  it ;  in  effect,  it  decided  against  his  de- 
l.  On  general  principles  of  res  Judicata, 
3ut  reference  to  Code  1889,  a  86,  fi  9, 
Ink  that  Baker  would  be  barred.  He 
made  a  party.  The  bill  stated  that  he 
led  to  be  a  creditor  on  a  specified  de- 
1.  He  could  have  proven  it  under  the 
lings.  Not  having  done  so,  he  is  -con- 
(d  by  decree  alone,  on  common-law  prin- 
9 ;  for,  if  the  suit  is  such  that  a  party 
t  have  had  the  matter  disposed  of,  he  is 
uded.  Rogers  v.  Rogers,  37  W.  Va.  407, 
.  B.  633;  Biem  v.  Ray,  49  W.  Va.  129, 
B.  530;  Sheets  v.  Selden.  7  Wall.  416, 
I.  Bd.  166.  His  claim  was  involved  in 
iuit  far  enough  to  make  that  decree  bar 
demand  for  the  reason  above  stated, 
the  matter  does  not  rest  alone  on  the 
!iple  of  res  Judicata  outside  the  statute. 
Ink  it  clear  that  Ck)de  1899,  c  86,  S  9, 
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bars  Baker's  claim,  as  It  says,  when  there 
has  been  a  convention  of  the  creditors  of  a 
dead  man's  estate  before  a  commissioner  ao> 
cording  to  that  chapter,  and  the  court  de- 
crees "a  distribution  of  the  proceeds  of  such 
real  estate  among  such  of  the  creditors  as 
shall  have  shown  themselves  entitled  there- 
to, which  decree,  so  made,  shall  be  a  bar  to 
the  claim  of  any  creditor  of  the  deceased 
who  has  failed  to  present  the  same  ta  tiie 
commissioner  as  required  by  said  notice,  ex- 
cept that,  if  a  surplus  remain  after  such  dis- 
tribution, the  creditor  so  failing  may  share 
in  the  same  upon  proving  his  claim  at  any 
time  before  a  final  decree  is  made  in  such 
suit"  Now,  the  import  of  that  statute  is 
plain,  its  letter  plain,  its  purpose  plain.  A 
debtor  dies.  It  is  to  the  interest  of  his  cred- 
itors and  heirs  that  his  estate  be  wound  up 
at  once.  The  statute  gives  these  creditors 
notice  to  appear  before  the  commissioner. 
Certain  ones  appear  and  prove  their  debts, 
and  others  fail  to  do  so.  A  decree  Is  ren- 
dered for  the  debts  reported,  and  the  prop- 
erty is  declared  liable  to  such  debts.  That 
moment  those  creditors  have  fixed  and  vest- 
ed rights  upon  the  property  by  the  force  and 
effect  of  a  decree  settling  the  rights  of  all  the 
parties  interested  as  creditors  in  that  estate, 
which  rights  cannot  be  afterwards  displaced 
at  the  Instance  of  negligent  creditors.  Such 
a  decree  is  a  decree  of  distribution  of  the  as- 
sets among  the  decreed  creditors,  because  it 
says  Just  what  debts  are  to  be  paid  out  of 
the  assets.  It  tells  us  Just  what  the  assets 
are  to  pay,  and  after-decree  do  but  execute 
the  decree  fixing  the  rights  of  the  party. 
After-decrees  only  apply  the  assets  upon  the 
principles  marked  out,  settled,  and  fixed  by 
the  first  decree.  It  is  that  decree  which 
works  the  distribution  in  a  legal  point  of 
view,  for  when  the  special  commissioner 
later  sells  the  land  he  is  told  by  the  decree 
confirming  the  sale  to  pay  the  proceeds  of 
the  sale  to  the  creditors  entitled  under  the 
former  decree.  The  later  decree  cannot 
make  any  other  application  than  that  ad- 
Judged  in  the  former  decrea  If  this  be  not 
so,  then,  long  after,  negligent  creditors  may 
come  in  and  demand  that  the  diligent  cred- 
itors pay  back  money  received  under  the 
former  decree.  We  must  construe  the  words 
**may  decree  distribution"  in  the  light  of  our 
statute  making  appealable  a  decree  ''adjudi- 
cating the  principles  of  a  cause."  A  decree 
that  does  this  is  a  decree  of  distribution  un- 
der the  statute.  Any  decree  fixing  debts  and 
charging  the  assets  with  them  is  a  decree  of 
distribution  under  this  statute.  It  is  an  ap- 
pealable decree — I  think  a  final  decree — and 
must  be  appealed  from  within  two  years. 
Lehman  v.  Hinton,  44  W.  Va.  1,  29  S.  E.  984 ; 
Core  V.  Stickler,  24  W.  Va.  689;  Buster  v. 
Holland,  27  W.  Va.  510.  It  is  in  vain  to  rely 
on  appeal  from  later  decrees  than  the  main 
decree  of  June  12,  1900,  as  they  are  only  se- 
quences from  it  They  only  paid  out  money 
on  debts  allowed  by  it    If  even  the  later  de- 
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crees  were  erroneous,  the  error  came  from 
that  decree,  and  as  appeal  from  it  was  bar- 
red, and  It  cannot  be  reviewed,  later  decrees 
executing  it  cannot  be  reversed.  Buster  v. 
Holland,  27  W.  Va.  510.  But  I  see  no  error 
in  that  decree.  Appeal  from  later  decree 
cannot  review  that  decree,  as  it  is  appeala- 
ble, and  appeal  from  it  barred  by  lapse  of 
two  years.  Therefore  we  hold  that  the  de- 
cree ^of  June  12,  1900,  is  an  effectual  bar 
against  Baker's  demand.  The  same  may  be 
Baid  as  to  the  petition  of  Watson  and  others, 
for  similar  reasons.  We  have  several  times 
held  that  a  decree  fixing  liens  upon  a  living 
man's  realty  and  subjecting  it  in  a  judgment 
lien  suit  under  Ck>de  1899,  c.  139,  S  7,  bars  a 
Judgment  not  presented  until  after  such  de- 
cree. Benson  v.  Snyder,  42  W.  Va.  223,  24 
S.  B.  880 ;  Bensimer  v.  Fell,  35  W.  Va.  15,  12 
S.  E.  1078,  29  Am.  St  Rep.  774.  For  the 
point  in  hand  these  statutes  are  similar,  hav- 
ing the  same  end  in  view.  It  is  suggested 
that  a  difference  exists  between  the  two  stat- 
utes from  the  fact  that  as  to  a  dead  man's 
estate  the  Code  says  the  court  "may*'  decree 
a  distribution  upon  the  report  of  debts, 
whereas  the  other  statute  says  "shall"  de- 
cree. Now,  this  statute  was  made  for  the 
benefit  of  creditors,  and  the  law  is  that  when 
this  word  "may"  is  in  a  statute  made  for  the 
benefit  of  persons  it  is  not  simply  permis- 
sive, but  mandatory  or  compul^ory.  20  Am. 
&  Eng.  Ency.  L.  (2d  Ed.)  237.  It  cannot  be 
that  when  a  report  has  been  made  in  a  cred- 
itors' suit  after  due  notice,  and  the  case  is 
ready  for  hearing,  and  the  creditors  entitled 
to  have  their  debts  decreed,  a  public  court  of 
the  country  has  an  option  to  postpone  it,  un- 
less cause  be  shown  therefor.  None  was 
shown  in  this  case.  Delay  was  not  even 
a.sked. 

As  to  the  exception  to  Moore's  forthwith 
report  That  was  only  a  report  touching  the 
dividends  payable  out  of  part  of  the  pro- 
ceeds of  sale  to  the  creditors  under  the  for- 
mer decree.  That  was  no  report  of  debts. 
That  report  was  not  subject  to  such  an  ex- 
ception. Exception  should  have  been  made 
to  the  first  report,  but  it  was  neglected.  And 
even  at  that  date  there  was  not  a  particle  of 
proof  of  Baker's  debt  It  is  complained  that 
the  commissioner  failed  to  report  on  Baker's 
claim  as  directed  by  the  court,  and  went  on 
to  decree  to  creditors  dividends  out  of  the 
sale  moneys.  It  is  said  the  court  should 
have  recommitted  the  report  and  we  are 
cited  to  King  v.  Burdett  44  W.  Va.  561,  29 
S.  E.  1010.  The  answer  is,  this  was  a  re- 
port of  dividends  only.  The  rights  of  the 
parties  had  been  decreed  already,  before  Ba- 
ker's petition  was  filed.  If  the  debts  had 
not  been  decreed,  there  might  be  some  force 
in  the  suggestion  that  the  report — I  mean 
the  forthwith  report  of  dividends — should 
have  been  recommitted.  Such  was  the  case 
in  the  case  of  King  r.  Burdett.  That  case  is 
wholly  without  force  in  this  instance.  It  is 
useless  to  tell  us  that  Code  1899,  c.  86,  I  3, 


provides  that  the  real  estate  of  a  decedent 
shall  be  assets  for  tbe  payment  of  debts  and 
all  lawful  demands  against  his  estate  in  the 
order  in  which  personal  assets  are  to  be  ap- 
plied, and  that  after  preferred  debts  such 
assets  go  to  all  other  debts  ratably;  or  to 
cite  us  to  section  3,  c.  86,  making  the  real 
estate  of  a  decedent  liable  for  debts.  Those 
provisions  only  declare  the  liability  of  real 
assets  and  fix  their  order  for  payment  of 
debts;  but  tbey  do  not  change  or  apply  to 
a  decree  which  has  already  ascertained  what 
debts  shall  be  paid.  Those  statutes  ten  a 
court  how  debts  that  are  reported  shall  be 
decreed,  but  they  do  not  give  ground  to 
overthrow  a  decree  already  passed  at  tbe 
instance  of  a  party  who  has  failed  to  prove 
his  case.  We  do  not  think  section  26,  c.  87, 
Code  1899,  relates  to  the  case.  It  applies 
to  ex  parte  settlements  In  the  probate  court 
not  to  a  creditors'  suit  in  circuit  court  I 
add  that  it  was  right  to  allow  Baker  to  prove 
his  debt  before  a  commissioner,  so  as  to 
have  a  decree  against  the  estate  or  a  sur- 
plus, should  one  appear;  but  that  did  not 
say  it  was  to  prejudice  debts  already  de- 
creed. 

For  these  reasons  we  dismiss  the  appeal 
as  to  the  decrees  of  February  21,  1900,  May 
1,  1900,  June  12,  1900,  June  4,  1901,  as  ap- 
peal from  them  is  barred,  and  afiSrm  the 
decrees  of  February  25,  1902;  August  22, 
1902,  and  February  25,  1903. 

(66  W.  Va,  397) 

HONESDALB  SHOE  CO.  et  at  ▼.  MONT- 
GOMERY, et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  6,  19040 

ACTION— BEGINNING — CBEDITOBS'    SUIT— DIS- 
MISSAIr— RECORD — CO  NTBADICTION . 

1.  A  summons  to  begin  a  suit  under  diapter 
124,  f  5,  Code  1899,  onoe  issued,  brings  a  suit 
into  being. 

2.  A  suit  by  a  single  creditor  of  an  Insolvent 
debtor,  under  chapter  74,  f  2,  Code  1899,  wheth- 
er in  his  own  name  only  or  for  himself  and 
other  creditors,  is  from  the  date  of  the  sum- 
mons a  suit  for  aU  creditors,  and  be  cannot 
dismiss  it,  against  the  will  of  other  creditors, 
at  rules  or  in  term.  It  may  be  dismissed  as  to 
him,  but  others  can  prosecute  it  in  their  names 
as  substituted  plaintiffs.  If  he  dismiss  it  at 
rules,  other  creditors  may  at  the  next  term  have 
it  reinstated,  though  the  summons  has  not  been 
served  or  the  bill  filed. 

3.  Oral  or  other  extrinsic  evidence  cannot  be 
allowed  to  deny,  contradict,  vary,  or  enlarge  a 
record;  but  it  may  be  allowed  to  prove  matters 
as  to  which  the  record  is  silent,  though  such 
matters  relate  to,  but  do  not  vary  or  contradict, 
it. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty; John  W.  Mason,  Judge. 

Suit  by  the  Honesdale  Shoe  Company  and 
others  against  Wells  D.  Montgomery  and  oth- 
ers. Decree  for  defendants,  and  plaintiffs  ap- 
peal.   Reversed. 

f  L  See  Action,  vol.  t,  Cent  Dig.  |  726. 


W.  Va.> 


HONESDALB  SHOE  CO.  v.  MONTGOMERY. 


435 


B.  G.  Smith  and  Harvey  F.  Smith,  for 
appellants.  Davis  &  Davis  and  Sperry  ft 
Sperry,  for  api^ellees. 

BRANNON,  J.  The  Honesdale  Shoe  Com- 
pany and  others  presented  their  hill,  asking 
that  It  he  read  also  -  as  a  petition,  to  the 
circuit  court  of  Harrison  coonty,  stating 
that  Wells  D.  Montgomery  on  and  prior  to 
March  28,  1903,  was  indehted  to  it  and  other 
named  creditors,  and  was  on  that  date  in- 
solvent, and  that  on  that  date  he  made  a 
deed  of  trust  to  Jamieson,  as  trustee,  con- 
veying certain  propei*ty  to  secure  a  deht  to 
Articia  C.  Montgomery;  that  the  Kohle- 
gard  Company,  as  a  creditor  of  Wells  Mont- 
gomeiy,  brought  suit  in  chancery  on  August 
21,  1903,  within  four  months  after  the  re- 
cordation of  said  deed  of  trust,  which  was 
on  April  22d,  having  the  purpose  to  set 
aside  said  deed  of  trust  as  an  unlawful  pref- 
erence of  Articia  C.  Montgomery  over  other 
creditors,  and  to  apply  the  property  pro  rata 
among  all  his  creditors;  that  the  summons 
issued  had  not  been  served  on  the  defend- 
ants; that  it  was  returnable  to  September 
rules;  that  by  reason  of  some  arrangement 
between  the  Koblegard  Company  and  Mont- 
gomery, by  which  the  debt  of  the  Koble- 
gard Company  had  been  adjusted,  said  sum- 
mons was  recalled  by  the  Koblegard  Com- 
pany, and  not  served  by  the  sheriflF  into 
whose  hands  It  had  been  delivered  for  serv- 
ice; that  no  bill  was  filed,  but  at  the  Sep- 
tember rules  the  syit  was,  on  motion  of  the 
Koblegard  Company,  dismissed.  The  said 
bill  of  the  Honesdale  Company  was  present- 
ed to  the  court  at  the  nert  term  after  such 
dismissal  on  the  7th  of  October.  It  asked 
the  court  to  set  aside  said  office  dismission 
and  reinstate  the  case,  and  to  grant  leave 
to  the  Honesdale  Company  and  other  cred- 
itors Joining  in  said  bill  and  petition  to 
allow  them  to  prosecute  said  suit  in  their 
names  as  plaintiffs.  The  bill  set  up  the 
facts  touching  said  deed  of  trust,  and  prayed 
that  it  be  held  void  so  far  as  it  preferred 
the  debt  of  Articia  C.  Montgomery,  and  held 
for  the  benefit  of  all  creditors.  The  court 
entered  an  order  saying  that,  It  appearing 
that  the  summons  had  been  placed  in  an 
officer's  hands  and  returned  unserved  by  or- 
der of  the  Koblegard  Company,  and  no  bill 
filed,  and  that  the  suit  had  been  dismissed, 
and  the  purpose  for  which  the  suit  was  in- 
stituted in  no  manner  appearing  from  the 
record,  the  court  refused  to  set  aside  the 
office  dismission  and  reinstate  the  case,  and 
refused  to  let  the  Honesdale  Company  and 
the  creditors  joining  it  in  said  bill  prose- 
cute the  suit'  as  plaintiffs.  From  this  order 
the  Honesdale  Company  and  its  associates 
appeal. 

When  the  writ  issued,  a  suit  came  into 
being.  Code  1899,  c.  124,  %  5;  Manufactur- 
ing Co.  ▼.  Chewnlng,  52  W.  Va.  523,  44  S. 
B.  123;  Lawrence  v.  Wlnifrede  Co.,  48  W. 
Ya.  189,  d5  S.  BL  926.    Though  that  suit  was 


In  the  sole  name  of  the  Koblegard  Company, 
not  one  in  terms  for  itself  and  all  other 
creditors  of  Montgomery,  yet  Code  1899,  c. 
74,  I  2,  made  it  a  suit  for  an  such  creditors 
by  the  words  "every  such  suit  shall  be  deem- 
ed to  be  brought  in  behalf  of  the  plaintiff 
and  all  other  creditors  of  such  insolvent  debt- 
or." From  the  start  it  was  a  general  cred- 
itors' suit  For  this  purpose  we  must  as- 
similate it  to  a  creditors'  suit  against  a  de- 
cedent's estate,  or  a  judgment  lien  cred- 
itors' suit,  or  one  against  an  insolvent  cor- 
poration, and  apply  the  law  applicable  in 
such  cases.  Our  cases  show  that  when  a 
suit  bears  that  character  it  is  for  the  ben- 
efit of  all  creditors,  and  not;  under  the  un- 
limited control  of  the  nominal  plaintiff,  prop- 
erly so  called.  Whether  brought  by  a  plain- 
tiff in  his  own  name  only  or  for  himself  and 
other  creditors,  when  a  reference  is  made 
to  convene  creditors,  it  is  then  surely  a  suit 
for  the  benefit  df  all,  because  the  reference 
is  for  all,  and  gives  the  character  of  the 
creditors*  suit  Arnold  v.  Casner,  22  W.  Ta. 
444;  Laldley  v.  Kline,  23  W.  Va.  565.  With- 
out  statute  the  reference  makes  the  suit  a 
genera]  creditors'  suit,  but  the  statute  in 
this  case  makes  it  such  ab*  initio.  -If  it  did 
not  say  so,  the  law  would  make  it  so  after 
the  reference,  without  aid  from  the  statute 
The  statute  would  not  be  needed  to  make  it 
such  a  suit  from  the  reference,  and  we  can 
thus  fairly  say  that  the  statute  makes  it  a 
creditors'  suit  from  the  birth  of  the  suit 
The  statute  does  not  say  it  shall  have  that 
stamp  only  after  reference.  Being  a  cred- 
itors' suit  the  nominal  plaintiff  cannot  dis- 
miss it  at  will  to  the  prejudice  of  other  cred- 
itors, as  it  is  their  suit  no  less  than  his. 
He  can  dismiss  it  as  to  himself,  but  others 
can  become  plaintiffs  by  order  of  the  court 
if  not  already  parties,  or  be  transposed  from 
the  position  of  defendants  to  that  of  plain- 
tiffs. Without  this  statute,  after  a  refer- 
ence the  plaintiff  on  the  record,  though  his 
debt  might  be  paid,  or  he  wish  to  dismiss, 
could  not  do  so  againat  the  will  of  other 
creditors.  Linsey  v.  McGannon,  9  W.  Va. 
154;  Bilmyer  v.  Sherman,  23  W.  Va.  656. 
In  Lewis  v.  Laldley,  39  W.  Va.  422,  19  S. 
E.  378,  we  held  that  "it  is  error  to  dismiss  a 
general  lien  creditor's  suit  on  motion  of  the 
nominal  plaintiff  whose  debt  has  been  paid." 
He  may  have  the  cause  dismissed  as  to  him- 
self, but  not  as  to  other  creditors,  who  are 
parties,  formal  or  informal.  Howard  v.  Ste- 
phenson, 83  W.  Va.  116,  10  S.  B.  66,  gives 
right  to  another  creditor  to  ask  the  suit  to 
go  on,  as  do  also  the  cases  cited  above.  To 
give  the  nominal  plaintiff  absolute  right  of 
dismissal  would,  as  the  opinion  in  the  Lewis 
Case  by  Judge  Dent  says,  allow  the  defend- 
ant debtor  to  collude  with  the  nominal  plain- 
tiff in  controlling  the  litigation,  and  in.  this 
manner  often  greatly  delay,  hinder,  and  de- 
fraud other  lien  creditors. 

In  Bilmyer  v.  Sherman,  after  saying  that 
the  plaintiff  might  dismiss  as  to  himself. 


439 


49  SOUTHEASTERN  REPORTER 


<W.Va. 


when  the  court  could  direct  the  case  after- 
wards to  go  on  in  the  name  of  Borne  one 
else,  the  court,  by  Judge  Snyder,  added:  *'If 
such  were  not  the  case«  the  other  creditors 
would  be  at  the  mercy  of  the  nominal  plain- 
tiff, and  the  uses  of  the  creditors'  suit  would 
be  greatly  impaired,  if  not  entirely  destroy- 
ed." One  creditor,  as  in  Uiis  case,  brings  a 
suit,  and,  after  it  is  too  late  for  ofihers  to 
sue,  wants  to  dismiss  it.  Can  it  be  that  he 
can  thus  end  it,  and  destroy  other  creditors, 
in  the  face  of  a  statute  which  plainly  in- 
tends that  one  suit  shall  go  for  the  relief  of 
all,  and  thus  avoid  multiplicity  of  suits  with 
consequent  costs?  That  would  be  a  misap- 
plication of  thp  statute;  would  defeat  its 
object  and  remedial  utility.  We  must  apply 
it  as  a  remedial  statute.  We  are,  however, 
told  that,  while  these  principles  may  apply  to 
a  full-fledged  suit,  or  after  reference,  they  do 
not  apply  to  a  mere  writ  not  served,  where 
no  bill  has  been  filed;  that  they  cannot,  at 
earliest,  apply  before  the  writ  is  served; 
that  till  then  there  is  no  suit  There  is  a 
suit  born  of  the  summons.  If  a  creditors' 
suit,  it  has  that  stamp  from  the  issuance  of 
the  summons,  because  that  summons  is  a 
part  and  parcel  of  the  suit.  Necessarily, 
there  must  be  a  period,  long  or  short,  be- 
tween its  date  of  summons  and  the  filing 
of  the  bill;  and  it  looks  odd  to  say  that  the 
suit  does  not  in  that  period  have  the  cast 
which  the  bill  has,  which,  when  filed,  re- 
lates back  to  the  date  of  the  summons.  Can- 
not a  notice  of  lis  pendens  be  recorded  on 
the  date  of  the  summons,  though  the  bill  be 
not  then  filed?  It  is  a  suit  in  the  interim, 
else  the  lis  pendens  would  be  void.  What 
reason  for  drawing  such  distinction,  and 
thus  work  the  mischief  suggested  by  Judges 
Dent  and  Snyder?  It  must  be  conceded,  un- 
der decisions  above  cited,  that  after  bill  filed 
the  formal  plaintifl!  could  not  dismiss  to  the 
barm  of  the  others,  and  I  cannot  see  why,  if 
they  have  a  right  to  participate  in  the  suit 
at  a  later  point  in  its  life,  they  have  not 
equally  so  In  an  earlier,  since  it  la  appar- 
ent that  a  dismissal  may  prejudice  them 
equally  in  both  cases.  If  parties,  in  legal 
contemplation,  at  one  time,  why  not  at  an- 
other? 

We  must  not  Impute  to  these  creditors 
want  of  diligence  in  not  bringing  each  one 
his  own  suit.  The  statute  relieves  them  from 
bringing  each  suit,  as  it  tells  them  that  the 
one  suit  is  for  the  benefit  of  all.  In  fact,  it 
being  a  creditors'  suit,  a  fair  construction 
of  the  statute  would  make  it  forbid  such 
suits.  I  doubt  not  that  if,  with  knowledge 
of  such  suit  by  one,  creditor,  they  bring  oth- 
er suits,  they  would  pay  their  own  costs,  be- 
cause otherwise  the  debtor's  assets  would  be 
devoured  In  the  costs  of  multiplied  suits. 
Laldley  v.  Kline,  23  W.  Va.  565.  The  sec- 
ond would  likely  be  suspended  by  the  first 
suit  under  the  case  cited.  Then  why  bring 
it?  These  other  creditors  applied  at  the 
earliest  possible  date  to  have  the  court  order 


the  suit  to  continue  for  their  benefit*  The 
Code  gives  the  court  power  at  the  next  term 
to  reinstate  a  cause  dismissed  in  the  preced- 
ing vacation.  We  have  seen  that  they  had 
such  Interests  as  ientitled  them  to  move  a 
reinstatement. 

It  is  urged  that,  as.no  bill  was  yet  filed 
to  show  the  object  of  the  suit,  evidence  de- 
hors the  record  cannot  be  allowed  to  show  it, 
as  that  would  violate  the  rule  that  the  record 
speaks  for  itself;  and  evidence  cannot  be 
received  to  vary,  explain,  or  supplement  it 
This  is  00  on  matters  spoken  by  It  As  stat- 
ed in  Perry  v.  McHuffman,  7  W.  Va.  306| 
and  State  v.  Vest  21  W.  Va.  790,  it  is  ele- 
mentary law  that  a  record  Imports  such  abso- 
lute verity  that  nothing  can  be  pleaded  o^ 
proven  against  its  statements.  You  cannot 
prove  Its  statements  false,  or  vary  or  ex- 
plain the  effect  of  the  record  as  to.  what  it 
speaks,  or  add  to  it  to  change  Its  effect  or 
meaning;  that  is,  you  cannot  thus  alter  or 
deny  Its  effects.  In  24  Am.  &  Eng.  Ency.  Lw 
193  (2d  Ed.),  we  find  that  this  rule  is  limit- 
ed to  matters  to  which  the  record  relates, 
and  that  "it  is  never  permissible  to  introduce 
parol  or  other  extrinsic  evidence  to  vary 
or  contradict  a  Judicial  record;  but  where 
the  record  on  Its  face  does  not  show  the 
precise  question  determined,  or  In  other  re- 
spects leaves  any  matter  open  to  doiibt 
parol  and  other  extrinsic  evidence,  which  is 
not  in  confilct  with  the  record,  may  be  In- 
troduced to  aid  and  explain  it  by  showing  the 
precise  questions  which  were  determined,  or 
that  certain  questions  were  not  passed  up- 
on, or  otherwise  clearing  up  any  doubts 
which  might  exist"  Under  this  principle 
oral  evidence  was  allowed  where  a  record  of 
confession  of  Judgment  by  attorney,  not 
showing  whether  It  was  by  an  attorney  at 
law  or  in  fact  to  show  that  It  was  by  an  at- 
torney in  fact  Calwell  v.  Shields,  2  Rob. 
305.  Evidence  is  always  allowed  where  res 
Judicata  is  Involved,  and  the  record  does  not 
disclose  the  exact  matter  in  Issue,  to  show 
the  matter  actually  tried.  "To  apply  the 
Judgment  or  decree,  and  give  effect  to  the 
adjudication,  when  the  record  leaves  the 
matter  In  doubt  such  evidence  is  admissi- 
ble." Russell  V.  Place,  94  U.  S.  608,  24  U 
Ed.  214;  Legrand  v.  Rixey,  83  Va.  862,  877, 
8  S.  E.  864.  Ancient  and  modem  law  is 
stated  in  7  Rob.  Prac.  263,  264,  in  these 
words:  "To  take  averment,  which  stands 
with  the  record,  and  which  doth  not  Impugn 
anything  apparent  within  the  record,  the 
law  doth  well  admit  and  allow."  In  this  in- 
stance it  is  not  proposed  to  deny  or  contra- 
dict anything  of  record.  Before  we  talk  of 
oral  evidence  to  vary  or  explain  or  add  to  a 
record,  we  must  have  a  record.  The  bill  pro- 
poses to  prove  only  the  purpose  of  the  suit 
of  the  Koblegard  Company  not  to  contradict 
anything  already  done  by  the  court  nor  even 
to  deny  a  pleading. 

Therefore,  reversing  the  order  of  the  cir- 
cuit court  we  set  aside  the  dismission  made 
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ules,  and  reinstate  the  case  to  the  oondi- 

of  a  pending  cause,  and  order  the  said 

to  be  filed  at  roles  after  service  of  pro- 

),  and  give  leave  to  the  plaintiffs  to  prose- 

i  the  same  suit  in  their  names  as  plain- 

^  and  dismiss  it  as  to  fi^oblegard  Ck>m- 

y,  and  give  leave  to  said  plaintiffs  to 

out  alias  or  further  sununons  in  their 

les  as  plaintiffs  substituted  in  place  of 

Koblegard  Company,  and  remand  the 

se  for  further  proceedings  at  rules  and 

tie  circuit  court. 


w.  va.  610) 

HARDS  V.  BIVBRSIDB  IRONWORKS. 

ipreme  Court  of  Appeals  of  West  Virginia. 
Dec.  20,  1004.) 

TNISTBATION  -—  PBB80IVAI«  ESTATB— CZJLIH 
B  WBONOFUI.  DBATH^PUEADINO— SFXOIAL 
,EAS  —  ACTION  BY  ADMINISTBATOB-HaKCU- 
rr  FOB  COSTS— SPECIAL  INTSBBOGATOBIES. 

C.  was  employed  as  a  laborer  bj  the  de- 
ant  at  its  manufacturing  plant  In  0.  county, 
S^a.  While  engaged,  under  direction  of  de- 
ant's  labor  foreman,  In  tearing  down  a  scaf- 
which  had  been  erected  bv  defendant  and 
iged  to  it,  he  was  injured  by  the  fallinc  of 
of  the  platf6rm8  of  the  scaffold,  and  m>m 
effect  of  his  injuries  died  in  Bellaire,  in  the 
i  of  Ohio,  where  he  resided.  He  having 
intestate,  the  coun^  court  of  Ohio  county 
nitted  his  estate  to  R.,  sheriff  of  said  coun- 
o  be  by  him  administered.  R.,  as  adminis- 
>r  of  C.,  instituted  this  action  In  O.  county. 
:he  time  of  his  death,  O.  had  no  mansion 
e,  known  place  of  residence,  any  real  estate, 
ny  propertjr  situate  in  the  state  of  West 
inia,  and  since  his  death  no  property  be- 
ing to  him  oV  to  his  estate,  except  the  claim 
lamages  sued  for  in  this  action,  has  come  in- 
tis  state. 

)ld,  that  said  claim  against  defendant  in 
action  for  damages  for  the  death  of  plain- 
intestate  must  be  deemed  property,  with- 
le  meaning  of  our  statute ;  that  the  county 
t  of  O.  county  had  authority  to  commit  the 
JB  of  C.  to  the  sheriff  of  that  county,  to  be 
im  administered;  and  that  said  sheriff,  as 
InistratOr  of  C,  had  the  right  to  institute 
prosecute  this  action. 

Special  picas  which  aver  matters  only  that 
be  given  in  evidence  under  the  general  is- 
ihould  be  rejected. 

A  resident  administrator  who  brings  an 
n  in  a  court  of  this  state  to  recover  dam- 
under  our  statute  for  the  death  of  his 
lent,  who  was  a  nonresident,  should  not  be 
ired  to  give  security  for  costs. 
Where,  in  an  action  for  fatal  injury,  it 
nes  a  question  whether  death  resulted  from 
injury,  or  from  disease  with  which  it  had 
ne  involved,  the  party  causing  the  injury 
ot  escape  full  liability  without  showing 
death  must  have  resulted  if  the  injury  had 
been   done. 

If-  the  master  cause  to  be  constructed  a 
old  in  an  unworlcmanlike  manner,  and  use 
iin  defective  or  unsound  materials,  all  of 
h  render  the  scaffold  dangerous  and  iuse- 
and  the  master  or  his  foreman  in  charge 
he  work  knew  It,  or  ought  to  have  had 
/ledge  of  it  by  the  exercise  of  reasonable  at- 
on,  care,  and  diligence,  but  direct  such 
[  to  be  done  and  that  character  of  materials 
!  used,  he  is  liable  to  his  workman,  who,  be- 
himself  in  the  exercise  of  reasonable  care, 
jured  thereby  while  working  thereon,  unless 
vorkman,  by  the  use  of  ordinary  care,  ought 
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to  have  detected  the  unworkmanlike  construc- 
tion of,  and  the  defective  or  unsound  materials 
used  in,  the  scaffold. 

6.  Point  4  of  syllabus  In  Andrews  v.  Mundy, 
36  W.  Va.  22;  14  &  EL  414,  approved  and  ap- 
plied. 

7.  When  a  servant  enters  into  the  employ- 
ment of  a  master,  he  assumes  all  the  ordinary 
risks  incident  to  the  employment,  whether  the 
employment  be  dangerous  or  otherwise. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Ohio  County; 
Thayer  Melvln,  Judge. 

Action  by  H.  C.  Richards,  administrator, 
against  the  Riverside  Ironworks.  Judgment 
for  plaintiff.  Defendant  brings  error.  Re- 
versed. 

Wm.  H.  Heame,  for  plaintiff  in  error.  J. 
A.  Howard  and  T.  S.  Riley,  for  defendant  in 
error. 


MILLER,  J.  John  W.  Oampbell,  the  plain- 
tiff's intestate,  was  before  apd  on  the  20th 
day  of  January,  1899,  and  also  on  the  16th 
day  of  February,  1899,  the  time  of  his  death, 
a  resident  of  Bellaire,  in  the  state  of  Ohio. 
For  some  time  previous  to  the  first-mention- 
ed date  he  had  been  employed  as  a  general 
laborer  by  the  defendant,  the  Riverside  Iron- 
worlcs,  a  corporation,  at  its  manufacturing 
plant  in  Benwood,  Ohio  county,  W.  Va.  A 
short  time  before  January  20, 1899,  a  wooden 
scaffold,  consisting  of  three  platforms,  had 
been  built  by  defendant  to  enable  its  brick^ 
layers  to  work  therefrom  in  rebuilding  and 
painting  for  it  a  brick  wall  at  one  end  of  Its 
stockhouse.  The  bricklayers  worked  on  the 
scaffold  with  brick  and  other  materials,  and 
completed  the  wall  after  several  days*  labor 
thereon.  Intestate,  with  other  laborers, 
worked  on  the  scaffold,  attending  the  brick- 
layers, but  did  not  assist  in  the  construction 
of  it  After  the  work  on  the  brick  wall  had 
been  completed,  Campbell  and  Barkhurst, 
another  laborer,  were  directed  by  one  Lowe, 
a  labor  foreman  then  in  the  employ  of  de- 
fendant, to  tear  down  the  scaffold.  This 
Campbell  and  Barkhurst  proceeded  to  do, 
and,  while  so  engaged,  the '  scaffold  fell. 
They  were  thrown  to  the  ground.  Campbell 
was  injured  on  the  head  and  elsewhere  about 
his  body,  and  from  the  effects  of  his  inju- 
ries so  received  he  died  at  his  home.  In  Bel- 
laire, Ohio,  at  the  time  above  stated. 

On  the  15th  day  of  May,  1899,  the  county 
court  of  Ohio  county  committed  the  estate 
of  said  Campbell,  deceased,  to  H.  C.  Rich- 
ards, then  sheriff  of  that  county,  to  be  admin- 
istered. On  the  28th  day  of  June  next 
thereafter,  Richards,  as  administrator,  com- 
menced this  action,  In  which  he  claimed  $10,- 
000  damages  from  the  defendant  on  account 
of  the  death  of  his  Intestate,  resulting  from 
said  injuries  occasioned  as  aforesaid.  The 
defendant  interposed  its  plea  to  the  Jurisdic- 
tion of  the  court  in  the  action,  and  therein 
denies  the  right  of  the  plaintiff  to  maintain 
his  said  action,  because  It  says  that  neither 
the  said  county  court  had  Jurisdiction  to  so 
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commit  the  estate  of  said  John  W.  Camp- 
bell, deceased,  to  said  Richards  to  be  admin- 
istered, nor  had  said  Richards  authority  by 
reason  of  said  action  of  the  county  court  to 
institute  or  prosecute  this  action  against  de- 
fendant, for  the  following  reasons,  to  wit: 
That  said  John  W.  Campbell,  who  was  at  the 
time  of  his  death  a  nonresident  of  the  state 
of  West  Virginia,  died  intestate  in  Belmont 
county,  in  the  state  of  Ohio,  where  he  then 
resided,  and  where  his  family  still  reside; 
that  at  the  time  of  his  death  he  had  no  man- 
sion house  or  known  place  of  residence,  or 
any  real  estate  or  any  property  of  any  kind, 
situate  in  the  state  of  West  Virginia,  nor 
since  then  has  he  had  any  property  in  the 
last-mentioned  state,  unless  the  claim  sued 
for  in  the  said  action  can  be  regarded  as 
property. 

A  demurrer  by  the  plaintiff  to  this  plea 
was  sustained  by  the  court.  This  ruling  of 
the  court  involves  a  construction  of  our 
statute  under  which  the  action  Is  brought 
and  prosecute.  Section  5  of  chapter  103  of 
the  Code  of  1899  provides  that:  "Whenever 
the  death  of  a  person  shall  be  caused  by 
wrongful  act  neglect,  or  default,  and  the  act, 
neglect  or  default  is  such  as  would  (if  death 
had  not  ensued)  have  entitled  the  party-  in- 
jured to  maintain  an  action  to  recover  dam- 
ages in  respect  thereof;  then,  and  in  every 
such  case,  the  person  who,  or  the  corporation 
which,  would  have  been  liable  if  death  had 
not  ensued,  shall  be  liable  to  an  action  for 
damages,  notwithstanding  the  death  of  the 
person  injured,  and  although  the  death  shall 
have  been  caused  under  such  circumstances 
as  amount  in  law  to  murder  in  the  first  or 
second  degree,  or  manslaughter."  The  stat- 
ute gives  the  right  to  institute  and  prose- 
cute the  suit.  But  for  our  statufe,  the  ac- 
tion could  not  be  maintained.  The  Supreme 
Court  of  Indiana,  in  JeffersonvlUe  R.  Co.  v. 
Swayne's  Adm'r,  26  Ind.  477,  484,  in  dis- 
cussing a  similar  statute,  says:'  "The  action 
given  by  the  statute  is  for  causing  the  death, 
by  a  wrongful  act  or  omission,  in  a  case 
where  the  deceased  might  have  maintained 
an  action,  had  he  lived,  for  an  injury  by  the 
act  or  omission.  The  right  of  compensation 
for  the  bodily  injury  of  the  deceased,  which 
died  with  him,  remains  extinct.  The  right 
of  action  created  by  the  statute  is  founded 
on  a  new  grievance,  namely,  causing  the 
death,  and  is  for  the  injury  sustained  there- 
by by  the  widow  and  children  or  next  of  kin 
of  the  deceased,  for  the  damages  must  inure 
to  their  exclusive  benefit  They  are  recov- 
ered in  the  name  of  the  personal  representa- 
tive of  the  deceased,  but  do  not  become  as- 
sets of  the  estate.  The  relation  of  the  ad- 
ministrator to  the  fund,  when  recovered,  is 
not  that  of  the  representative  of  the  deceas- 
ed, but  of  a  trustee  for  the  benefit  of  the 
widow  and  next  of  kin.  The  action  is  for 
their  exclusive  benefit  and,  if  no  such  person 
existed,  it  could  not  be  maintained.  Indian- 
apolis, etc.,  R.  Co.  V.  Keely*B  Adm*r,  23  Ind. 


133;  Lucus  v.  New  York  C.  R.  Co.,  21  Barb. 
245;  Chicago,  etc.,  R.  Co.  v.  Morris,  26  IlL 
400;  State  v.  Gilmore,  24  N.  H.  461;  John- 
ston V.  Cleveland,  etc,  R.  Co.,  7  Ohio  St 
836,  70  Am.  Dec.  75;  Commonwealth  v.  East- 
em  R.  Co.,  5  Gray,  473." 

Section  6  declares  that:  "Every  such  ac* 
tion  shall  be  brought  by  and  in  the  name  of 
the  personal  representative  of  such  deceased 
l>erson;  and  the  amoutit  recovered  in  every 
such' action  shall  be  distributed  to  the  parties 
and  in  the  proportion  provided  by  law  in 
relation  to  the  distribution  of  personal  estate 
left  by  persons  dying  intestate.  In  every 
such  action,  the  Jury  may  give  such  dam- 
ages as  they  shall  deem  fair  and  Just  i^ot 
exceeding  ten  thousand  dollars,  and  the 
amount  so  recovered  shall  not  be  subject  to 
any  debts  or  liabilities  of  the  deceased." 
Section  4~  of  chapter  85  provides  that  "iii 
case  of  a  person  dying  intestate,  the  Juris- 
diction to  hear  and  determine  the  right  of 
administration  of  his  estate  shall  be  in  the 
court  which  .would  have  Jurisdiction  as  to 
the  probate  of  his  will,  if  there  was  a  will." 
Section  22  of  chapter  77,  Code  1899,  reads  as 
follows:  "The  county  court  shall  have  power 
and  Jurisdiction  to  hear  proof  of,  and  admit 
wills  to  probate  as  follows:  First  In  the 
county  wherein  the  deceased,  at  the  time  of 
his  death  had  a  mansion-house  or  known 
place  of  residence;  or,  second,  if  he  had  no 
such  house  or  place  of  residence,  then  in  the 
county  wherein  any  real  estate  devised  there- 
by is  situated;  or,  third,  if  there  be  no  real 
estate  devised  thereby,  and  the  testator  had 
no  such  house  or  place  of  residence,  then  in 
the  county  where  he  died,  or  In  any  county 
wherein  he  had  any  property  at  the  time  of 
his  death."  Subsection  16  of  section  17  of 
chapter  13  of  the  Code  of  1899  says:  "The 
words  'personal  estate'  or  'personal  property* 
include  goods,  chattels  real  and  personal, 
money  credits,  investments  and  the  evi- 
dences thereof."  It  is  suggested  that  the  al- 
leged right  to  recover  damages  from  the  de- 
fendant in  this  action  is  not  property,  within 
the  meaning  of  the  law,  but  that  if  such 
right  be  deemed  property  for  the  purposes  of 
this  action,  the  same  was  not  consummate 
until  the  death  of  Campbell,  which  occurred 
at  his  legal  residence  in  the  state  of  Ohio, 
and  that  therefore  the  '  legal  situs  of  the 
right  or  property  was  and  is  in  the  state  of 
Ohio.  But  it  will  be  observed  that  our  stat- 
ute gives  right  to  the  action  for  death  caus- 
ed by  injuries  which  would  have  been  action- 
able had  death  not  ensued,  without  regard 
to  the  residence  of  the  decedent  at  the  time 
of  his  death.  The  statute  is  remedial,  and 
should  be  construed  liberally  for  the  purpose 
of  oarrying  out  the  legislative  Intent  Mar- 
vin V.  Maysville  St  R.  Co.  (C.  C.)  49  Fed.  438. 
In  Hartford  &  New  Haven  R.  Co.  v.  An- 
drews, 36  Conn.  215,  the'  court  says  that  the 
claim,  if  valid,  is  property,  within  the  mean-' 
ing  of  the  statute,  and  that  it  was  not  the 
province  of  the  court  of  probate  to  pass  upon 
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the  yalidlty  of  tbe  claim.    It  was  enough 
for  that  court  to  be  satisfied  that  there  was 
an  apparent  claim*  and  a  bona  fide  inten- 
tion to  pnrsue  it,  and  that  administration 
was  necessary  to  its  pursuit    2  Wowner, 
Am.  Law  of  Adm'n,  i  906.    "Personal  prop- 
erty, whether  of  a  tangible  or  an  intangible 
character,  is  considered  as  located,  for  the 
purposes  of  administration,  in  the  territory 
of  that  state  whose  laws  must  furnish  the 
remedies « for  its  reduction  into  possession/* 
Speed  V.  Kelly,  68  Miss.  47,  51.    In  Perry, 
Adm'r,  t.  St.  J.  &  W.  R.  Oo.,  29  Kan.  420— 
an  action  upon  a  statute  almost  identical 
with  our  own — it  was  held:    "A  claim  for 
damages  for  causing  the  death  of  a  party,  un- 
der section  422  of  the  Code,  is  prosecuted  by 
the   administrator   for   the  benefit   of   the 
widow  and  children  or  next  of  kin  of  the  de- 
ceased, and  is  not  an  estate  of  the  deceased 
to  be  administered  within  this  state,  within 
the  meaning  of  the  act  respecting  executors 
9.nd  administrators.    ^    <    *    A  probate  court 
has  no  jurisdiction  to  issue  letters  of  admin- 
istration on  the  estate  of  an  intestate  where 
such  intestate  is  not  an  inhabitant  or  resi- 
dent of  this  state  at  the  time  of  his  death, 
and  leaves  no  estate  in  the  state,  and  none 
comes  into  it  afterwards.    •    •    •    Where  a 
probate  court  has  no  Jurisdiction  to  issue  let- 
ters of  administration  on  the  estate  of  an 
intestate,  its  acts  in  doing  so  are  Told  for 
all   purposes."    In  Jeflersonville   B.  Co.   y. 
Swayne,  supra,  Marvin  y.  Maysville  B.  Co., 
supra,  and  Central  B.  Co.  y.  Cragln,  71  III. 
177,  the  decisions  are  in  accord  with  the 
Kansas  case  above  cited.    A  different  con- 
clusion, however,  is  reached  in  other  states, 
where,  as  in  our  state,  the  fact  that  the 
statute  gives  such  a  right  of  action  to  the 
personal  representative,  and  to  him  alone, 
implies  the  right  to  appoint,  if  necessary,  an 
administrator  to  enforce  it;  and,  where  there 
is  property  or  a  fund  or  right  of  action  which 
cannot  otherwise  be  made  available,  it  is 
competent  for  the  probate  court  to  appoint 
an    administrator  for  the  sole   purpose   of 
collecting  and  receiving  assets,  wliich  will 
not  .be  general  assets  of  the  estate  of  his  in- 
testate, or  liable  for  his  debts,  but  which  will 
belong  to  particular  persons  who  by  law  or 
by  contract  with  the  deceased  will  be  enti- 
tled thereto.    In  such  case  it  Is  for  the  pro- 
bate court  to  determine  whether  there  is  an 
apparent  claim,  a  bona  fide  intention  to  pur- 
sue it,  and  that  administration  is  necessary 
to  its  pursuit.    That  it  is  the  duty  of  the 
probate  court  to  appoint  under  such  circum- 
stances seems  to  admit  of  no  doubt,  for,  if 
the  right  to  bring  the  action  is  given  to  no 
one  but  an  administrator,  the  refusal  to  ap- 
point one  would  render  the  statute  giving 
the  remedy  nugatory.    1  Woemer,  Am.  Law 
of  Ad.  I  205;    Hutchlns  v.  St  Paul  B.  k, 
44  Minn.  6,  46  N.  W.  79;  Brown  v.  L.  &  N. 
B.  R.,  97  Ky.  228.  232.  30  S.  W.  639;  Findlay 
T.  Chicago  B.  B.,  106  Mich.  700,  64  N.  W. 
732;    Morris  v.  Chicago  B.  B.,  65  lewa,  727, 


728,  23  N.  W.  143,  54  Am.  Bep.  89;  Sargent 
v.  Sargent  168  Mass.  420,  47  N.  B.  121; 
Hartford  B.  B.  v.  Andrews,  36  Conn.  213. 
In  the  light  of  the  authorities  cited,  we  must 
hold  that  the  county  court  of  Ohio  county 
had  l^al  authority  to  commit  the  estate  of 
the  decedent  to  Richards,  as  sheriff,  and 
that  he,  as  such  sheriff,  with  the  powers  of 
administrator  thus  cast  upon  him,  had  the 
right  to  institute  and  prosecute  said  action 
against  defendant  The  court  therefore  did 
not  err  in  sustaining  the  demurrer  to  the  plea 
aforesaid. 

Plaintiff  in  error  complains  that  security 
for  the  costs  of  the  action  was  not  required 
of  the  plaintiff,  and  assigns  this  for  error,  on- 
the  ground  that  the  residence  of  the  distribu- 
tees or  beneficiaries  of  the  damages,  if  any 
should  be  recovered,  reside  in  the  state  of 
Ohio.  We  think  this  contention  is  not  ten- 
able. The  residence  of  the  plaintiff  in  the 
action  and  the  situs  of  the  demand  are  in 
Ohio  county.  This  being  so,  the  law  relating 
to  secmrity  for  costs  does  not  apply. 

The  defendant  also  tendered  two  special 
pleas  in  bar,  one  of  which  avers  that  it  was 
not  decedent's  injuries,  but  the  low  order  of' 
his  vitality,  produced  by  the  use  by  him  of 
intoxicating  liquors,  which  produced  his 
death;  and  the  other,  that  the  injuries  of  the 
deceased  were  not  of  themselves  sufficient  to 
cause  his  death,  but  that  his  death  was  due 
primarily  to  his  low  order  of  vitality  and  his 
alcoholic  condition,  produced  by  the  continu- 
ous drinking  by  him  of  liquors.  Both  of 
these  pleas,  upon  objection  thereto  by  plain- 
tiff, were  properly  rejected,  because  every- 
thing averred  therein  could  have  been  given 
in  evidence  under  the  general  issue.  The 
pleas  were,,  in  effect  the  general  issue,  which 
had  been  pleaded  by  defendant  to  the  dec- 
laration and  issue  thereon  Joined.  Hagers- 
town  V.  Klotz  (Md.)  49  Atl.  836,  54  L.  R,  A. 
940,  86  Am.  St  Rep.  437. 

The  material  averments  in  the  declaration 
are  that  the  scaffold  was  constructed  by  the 
defendant,  its  agents  and  servants,  from  old 
and  defective  timber,  which,  on  account  of  its 
defects  and  unsoundness,  was  unfit  to  be  used 
in  the  construction  thereof;  that  the  defend^ 
ant  its  agents  and  servants,  well  knew  ot 
the  unsoiindness  and  unfitness  of  the  timber 
at  and  before  the  scaffold  was  constructed 
therefrom;  that  the  defendant  negligently 
and  willfully  permitted  the  timber  to  be  used 
in  the  construction  of  the  scaffold;  that  the 
scaffold  was  built  in  an  im workmanlike  man- 
ner, and  that  by  reason  of  the  unsound  and 
defective  materials,  and  the  unworkmanlike 
manner  in  which  the  scaffold  was  built  there- 
from, the  scaffold  was  dangerous  and  unsafe; 
that  with  knowledge  of  the  dangerous  and 
unsafe  condition  of  the  scaffold,  defendant 
ordered  and  directed  the  plaintiff's  intestate, 
who  had  no  notice  thereof,  and  was  not 
aware  of  the  Insufficiency,  unsoundness,  or 
dangerous  condition  of  the  scaffold,  to  as- 
cend the  same  for  the  purpose  of  tearing  it 
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down;  and  that,  while  tearing  the  scaffold 
down  as  directed  and  ordered  to  do,  it  gave 
way,  thereby  precipitating  decedent  to  the 
ground,  and  thus  causing  him  Injuries,  from 
the  effects  of  which  he  died. 

Charles  Grimm  testifies  that  he  was  at  the 
time,  and  before  Campbell  was  injured,  the 
foreman  of  the  defendant  Riverside  Furnace. 
He  says:  "I  had  the  scaffold  built  to  enable 
the  bricklayers  to  do  some  work  in  trimming 
up  the  end  of  the  stockhouse.  The  scaffold 
had  three  platforms."  J.  W.  Detter,  a  car- 
penter, testifies  that  he  is  a  carpenter,  and 
had  charge  of  the  construction  of  the  scaf- 
fold under  Grimm,  who  told  him  what  to  do, 
and  who  had  authority  to  tell  him  what  to 
do.  The  material  used  lu  Its  construction 
was  taken  from  a  pile  of  lumber  belonging 
to  defendant,  near  by,  and  by  direction  of 
defendant's  foreman.  Most  of  the  lumber 
had  been  used  before.  There  is  no  question 
abont  the  soundness  of  the  four  uprights  of 
the  scaffold,  but  there  is  evidence  tending  to 
prove  the  unsoundness  and  weakness  of  'the 
other  lumber  used  therein.  Speaking  of  the 
lookouts  which  held  the  uprights  in  place,  and 
also  supported  the  floors  of  the  several  plat- 
forms of  the  scaffold,  Mr.  Hughes,  a  carpen- 
ter, who,  with  one  Reilly,  put  up  the  scaffold, 
says:  '"Well,  the  timber  was  pretty  knotty, 
and  also  windshaky."  He  further  testifies 
that  some  of  the  lookouts  were  doubled,  but 
states,  as  to  the  strength  and  sufficiency  of 
the  scaffold:  "Well,  I  didn't  think  that  it 
was  a  good  scaffold.  I  wouldn't  consider  it  a 
good  scaffold."  Campbell,  the  decedent,  and 
Barkhurst  commenced  on  the  third  and  up- 
per platform  to  tear  down  the  scaffold. 
They  threw  off  the  boards  and  knocked  the 
lookouts  from  the  uprights  on  that  floor,  then 
went  down  to  the  second  and  did  the  same, 
and  thence  to  the  first  While  they  were 
standing  gn  that  fioor  or  platform,  about  two 
minutes  after  they  reached  it,  a  lookout  8ui>- 
porting  one  end  of  the  floor  gave  way,  and 
decedent  and  Barkhurst  were  thrown  to  the 
ground,  One'  of  the  lookouts  of  the  lower 
platform  was  afterwards  seen  hanging  by 
the  nails  at  one  end  from  an  upright  to  which 
it  had  been  fastened,  the  other  end  having 
given  way  entirely.  There  is  other  evidence 
tending  to  prove  the  same  and  otjier  facts, 
and  some  testimony  tending  to  contradict 
them.  Suffice  it  to  say  that  the  evidence  up- 
on the  material  points  in' issue  is  somewhat 
conflicting  and  contradictory. 

It  was  shown  that  some  of  the  lumber  used 
In  the  scaffold  had  knots  in  It  J.  W.  Detter 
was  asked  to  what  extent  a  board  is  weaken- 
ed by  a  knot  The  question  was  objected  to 
by  defendant  The  objection  was  overruled, 
and  exception  made.  His  answer  was: 
"Well,  in  my  experience,  a  knot  is  equal  to 
nothing.  A  knot  might  Just  as  well  be  out, 
as  far  as  strength  is  concerned.  It  don't 
amount  to  anjrthing.  That  is  my  exi)erlence 
fn  carpenter  work."    He  further  said  that  "a 


knot  weakens  the  board  as  much  as  a  hole 
the  same  size."  He  had  been  carpentering 
for  30  years,  and  was  the  person  in  charge  of 
putting  up  the  scaffold.  We  see  no  reason 
why  his  evidence  should  have  been  rejected. 
G.  v.  Hughes,  a  carpenter,  who  had  worked 
at  his  trade  for  20  years,  and  who  assisted  In 
constructing  the  scaffold,  was  also  a  witness 
for  plaintiff.  The  following  questions  pro- 
poimded  to  him,  and  the  answers  theretOr 
were  permitted,  over  the  objections  of  de- 
fendant: "Ques.  Now,  state  what  you  know 
as  to  the  character  of  the  timber  in  those 
lookouts,  and  as  to  their  fitness  for  the  use 
that  was  made  of  them?  Ans.  Well,  they 
were  not  fit  for  the  use  they  were  made  of. 
•  •  •  Ques.  Why?  Ans.  Because  it  was 
not  of  proper  material."  The  witness  had 
had  long  experience  in  working  timber  and 
lumber,  and  also  possessed  actual  knowledge 
of  the  material  used  in  the  'scaffold.  His 
evidence  was  therefore  proper.  The  court 
did  not  err  in  allowing  it  to  go  to  the  Jury, 
There  are  several  other  interrogatories  to 
witnesses,  the  several  answers  to  which  were 
objected  to  by  defendant,  but  allowed  to  go 
to  the  Jury  as  evidence.  A-  discussion  and 
decision  of  them  here  seriatim  would  Involve 
much  time  and  great  labor.  We  have  ex- 
amined them  carefully,  and  are  unable  to  de- 
tect any  error  of  the  court  In  respect  there- 
to  prejudicial  to  defendant 

The  court,  at  the  Instance  of  the  plaintiff^ 
gave  to  the  Jury  the  following  instructions: 

"No.  1.  The  court  instructs  the  Jury  that 
the  law  Imposes  upon  the  defendant  company 
the  duty  of  furnishing  its  employ^  with  rea- 
sonably safe  and  sound  material  with  which 
the  employ^  may  be  engaged  in  and  about 
the  doing  and  performing  of  his  work,  and  a 
failure  of  the  defendant  company  to  dis- 
charge this  duty  is,  in  the  law,  negligence 
for  which  the  company  is  liable.  Therefore* 
in  this  case,  if  the  Jury  believe  from  the  evi- 
dence that  the  scaffold  npon  which  the  plain- 
tiff's decedent  was  working,  by  reason  of 
weakness  or  defectiveness  in  the  material  of 
which  it  was  constructed,  was  not  sufficiently 
strong  to  support  itself,  together  with,  the 
weight  that  the  scaffold  was  sustaining  by 
the  work  then  and  there  being  done  by  the 
plaintiff's  decedent  in  the  course  of  his  du- 
ties, and  that  by  reason  of  such  weakness  or 
defectiveness  the  said  scaffold  fell,  and  there- 
by injured  the  plaintiff's  decedent  and  caused 
his  death,  then  it  is  the  duty  of  the  Jury  to 
find  for  the  plaintiff. 

"No.  2.  The  court  Instmcts  the  Jury  that  if 
they  believe  from  the  evidence  that  the  wit- 
ness Detter  was  put  in  cliarge  of  the  con- 
struction of  the  scaffold  in  question,  and  of 
the  men  constructing  the  same,  by  the  de- 
fendant, then  his  acts  in  the  performance  of 
his  duties  as  a  foreman  in  the  construction 
of  said  scaffold  were  the  acts  of  the  defend- 
ant company,  and  the  defendant  Is  liable  for 
any  negligence  or  want  of  proper  care  on  his- 
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part,  or  the  workmen  in  his  charge,  in  the 
selection  of  the  timber  or  the  constmction  of 
said  scaffold. 

**No.  3.  The  conrt  instmcts  the  Jury  that  if 
they  find  for  the  plaintiff  the  damages  are 
not  limited  to  the  losses  ssstalned  at  the 
precise  period  of  Campbell's  death,  bat  may 
include  prospective  losses,  provided  they  are 
such  as  the  jury  beUeres  from  the  evidence 
will  result  to  his  distribntees  as  the  prox- 
imate damages  arising  from  the  wrongful 
death;  and  the  jnry  may  take  into  considera- 
tion, in  estimating  the  pecuniary  injury,  the 
nurture,  instruction,  physical,  moral,  and  in- 
tellectual training  which  the  children  would 
have  received  from  their  father,  and,  as  a 
whole,  assess  such  damages  as,  in  the  opinion 
of  the  jury,  will  be  fair  and  just,  not  exceed- 
ing in  amount  $10,000." 

To  which  instructions,  and  each  of  them, 
defendant  excepted. 

The  action  of  the  court  in  refusing  to  give 
the  following  instructions  was  also  excepted 
to  by  defendant: 

"No.  5.  If  the  jury  believe  from  the  evi- 
dence in  the  case  that  the  Riverside  Iron- 
works, by  its  ofBcers  and*agents,  was  guilty 
of  negligence  in  the  construction  of  the  scaf- 
fold, whlch,negligence  of  construction  caused 
the  injuries  to  the  plaintiff's  intestate,  never- 
theless the  jury  are  instructed  that  they  must 
find  for  the  defendant  if  they  furth^  believe 
that  the  injmries  received  by  the  plaintiff's  in- 
testate would  not  have  produced  death,  had 
It  not  been  for  the  low  order  of  vitality. of 
the  plaintiff's  intestate,  produced  by  long  and 
continuous  drinking  of  alcoholic  and  malt 
drinks  by  the  plaintifTs  said  intestate. 

'*No.  0.  If  the  jury  believe  from  the  evi- 
dence in  the  case  that  the  injuries  to  the 
plaintiff's  intestate  would  not  have  caused 
death  had  not  the  plaintiff's  intestate  been  of 
low  (H'der  of  vitality,  occasioned  by  the  drink- 
ing of  alcoholic  and  malt  drinks,  then  the 
Jury  are  instructed  that  they  must  find  for 
the  defendant 

"No.  7.  If  the  jury  believe  from  the  evi- 
dence that  one  end  of  one  of  the  lookouts 
which  supported  th^  platform  and  which 
^ave  way  was  so  far  detached  from  the  up- 
right to  which  it  had  been  nailed  as  to  have 
been  discoverable  upon  inspection  or  exam- 
ination by  the  idaintiff*s  intestate  when  up- 
on the  scaffold,  had  he  looked  or  used  his 
eyes,  then  the  jury  are  instructed  that  they 
must  iind  for  the  defendant 

"No.  8.  If  the  jury  believe  from  the  evi- 
dence that  from  some  cause  one  end  6f  one 
of  the  lookouts  which  suiiported  the  platform 
which  gave  way  was  detached,  in  whole  or 
In  part,  from  the  upright  to  which  it  was 
nailed,  in  some  manner,  and  that  the  defend- 
ant was  not  aware  that  the  said  lookout  had 
been  so  detached  as  aforesaid,  then  the  jury 
must  find  for  the  defendant 

"No.  9.  If  the  jury  believe  from  the  evi- 
dence that  defective  materials  were  used  in 
the   construction  of  the  scaffold,  yet  they 


are  instructed  that  they  cannot  find  a  verdict 
against  the  defendant  unless  they  further 
believe  that  the  use  of  such  defective  ma- 
terials was  the  cause  of  the  injury  to  the 
plaintiff's  intestate. 

"No.  10.  If  the  Jury  believe  that  the  same 
injury  would  have  resulted  to  the  plaintiff's 
intestate  even  if  the  best  of  material  had 
been  used,  then  they  must  find  for  tlie  de- 
fendant 

'*No.  11.  The  jury  are  further  instructed 
that  they  must  find  for  the  defendant  if  they 
believe  the  injuries  to  the  said  John  W. 
Campbell  arose  from  the  negligence  of  a  fel- 
low servant  or  workman,  either  in  the  se- 
lection of  the  material  from  which  the  scaf- 
fold was  constructed,  or  in  the  unworiunan- 
llke  manner  in  which  It  was  built" 

The  jury  found  a  verdict  in  favor  of  the 
plaintiff  for  $3,600,  and  also  returned  with 
their  verdict  four  several  questions  in  writ- 
ing, which  had  been  submitted  to  them  by 
the  court  on  motion  of  defendant  with 
the  several  answers  thereto,  which  are  in 
the  words  and  figures  following: 

"Q.  1.  Was  not  the  injury  to  John  W. 
Campbell,  in  the  opinion  of  the  jury,  caused 
by  one  end  of  one  of  the  lookouts  supporting 
the  third  or  lowest  platform  becoming  de- 
tached at  one  end  from  one  of  the  uprights? 
A.  Yes. 

"Q.  2.  What  caused  the  lookout  supporting 
the  platform  from  which  John  W.  Campbell 
fell  to  give  way?  A.  Faulty  construction  and 
insufiScient  bracing. 

"Q.  3.  Was  it  not  the  case  that  the  droj>- 
ping  of  boards  by  John  W.  Campbell  or  his 
fellow  workman,  Harry  Barkhurst  in  tear- 
ing down  the  platforms  above,  by  one  or 
more  of  the  boards  composing  the  platforms 
falling  upon  the  lookout  which  gave  way, 
the  cause  its  becoming  detached?    A.  No. 

"Q.  4.  If  the  lookout  that  gave  way,  and 
which  supported  the  platform  which  gave 
way,  was  imsafe  either  before  or  after  John 
W.  Campbell  and  Harry  Barkhurst  went  on 
the  scaffold  to  tear  it  down,  did  not  John 
W.  Campbell  have  better  or  at  least  equal 
means  of  ascertaining  the  unsafe  condition 
of  the  lookout  than  the  defendant?    A.  No." 

A  motion  of  defendant  to  have  the  verdict 
set  aside,  and  a  new  trial  of  the  action  grant- 
ed to  it  was  overruled  by  the  court  Judg- 
ment was  then  rendered  on  the  verdict  All 
of  the  rulings  and  oth^  proceedings  in  the 
case  with  the  evidence  heard  upon  the  trial 
thereof  are  saved  and  certified  in  a  bill  of 
exceptions,  which  is  made  part  of  the  record. 
The  questions  arising  on  the  instructions  will 
be  first  determined. 

It  is  a  well-established  geno^al  pro];>osition 
that  under  the  common  law  in  America  a 
master  is  liable  to  his  servant  for  any  neglect 
of  the  master*s  duty,  whether  committed  by 
the  master  himself,  or  by  one  to  whom  he 
has  delegated  his  authority.  Madden's 
Adm'r  v.  C.  &  O.  R.  Co.,  28  W.  Va.  610,  57 
Am,  Rep.  095;   Ray  on  Neg.  Imp.  Duties,  35 
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The  test  of  liability  la  the  negligence  of  the 
master,  not  the  danger  of  the  employment, 
though  the  danger  of  the  employment  may 
determine  the  ordinary  care  required  in  the 
case.  Stewart  v.  O.  R.  Co.,  40  W.  Va.  188, 
20  S.  E.  922.  Buswell  on  Pers.  InJ.  391,  392, 
says:  "So  If  the  material  used  in  erecting 
scaffolding  is  bad,  and  the  master  knew  It^ 
but  directed  the  material  to  be  used,  he  Is 
liable  to  his  workmen  who,  being  themselves 
In  the  exercise  of  due  care,  are  thereby  in- 
jured. '  But  if  the  workman  ought  to  hare 
detected  the  defect,  or  if  this  was  due  to  his 
own  fault,  or,  it  is  said,  that  of  his  fellow 
workmen,  the  master  is  not  responsible. 
But  the  duty  of  the  master  in  this  respect  Is 
not  to  be  avoided  by  delegating  It  to  another, 
whether  to  a  fellow  servant  of  injured  em- 
ploy6  or  to  a  contractor,  if  the  me^ns  of 
doing  the  work  are  furnished  by  the  owner 
and  are  defective.  For  the  master,  when  act- 
ing through  an  agent,  uhdertakes  that  his 
agent  shall  be  a  suitable  person  for  the  posi- 
tion he  holds,  and  Is  responsible  for  his  neg- 
ligence.** Buswell  on  Pers.  Inj.  §  193;  Cor- 
coran V.  Holbrook,  59  N.  Y.  517,  17  Am. 
Ret>.  809;  Chicago,  etc.,  R.  Co.  v.  Jackson, 
55  111.  492,  8  Am.  Rep.  661;  Northern  Pac. 
B.  R.  ▼.  Herbert,  116  U.  S.  650,  6  Sup.  Ot 
590,  29  L.  Ed.  755;  Behm  v.  Avmour  et  al., 
58  Wis.  1.  15  N.  W.  806.  In  Roberts  v.  Smith 
et  al.,  2  H.  &  N.  (Eng.  R.)  213,  it  is  stated 
in  the  syllabus  that:  "At  the  trial,  it  was 
proved  that  the  defendants  had  employed  a 
laborer  to  erect  the  scaffold.  The  materials 
for  the  scaffold  were  in  bad  condition.  The 
laborer  broke  several  of  the  putlogs  In  trying 
them.  One  of  the  defendants  told  him  to 
break  no  more;  that  the  putlogs  would  do 
very  well.  The  laborer  used  such  as  he 
thought  sound.  One  of  the  putlogs  so  used 
having  given  way,  the  scaffold  fell,  and  the 
plaintiff  was  injured.  On  this  evidence,  the 
judge  at  the  trial  directed  a  nonsuit  Held, 
on  appeal  to  the  Court  of  Exchequer  Cham- 
ber, that  there  was  evidence  to  go  to  the  jury 
of  the  liability  of  the  defendants."  The  ma- 
terials for  the  scaffold  imder  consideration 
here  were  taken  from  the  lumber  pile  of  de- 
fendant near  by.  The  laborers  of  defendant 
were  directed  by  defendant's  foreman  to  take 
the  lumber  from  that  plle^  Some  of  it  is 
shown  to  have  been  defective  and  unsound. 
Some  of  the  lookouts  were  knotty.  Better 
and  Hughes  took  the  materials  for  the  scaf- 
fold from  the  lumber  pile  by  order  of  Grimm, 
defendant's  turn  boss.  Their  attention  was 
called  to  the  defects  in  the  lumber  used  for 
the  lookouts.  The  defendant  had  good  ma- 
terial on  the  ground,  but  it  was  not  used  be- 
cause Grimm  directed  the  use  of  the  lumber 
which  went  into  the  scaffold.  Decedent  did 
not  assist  in  handling  the  materials  for,  or 
aid  in,  building  the  scaffold.  He  Is  not 
shown  to  have  had  any  knowledge  of  its 
unsound  or  unsafe  condition.  The  part 
which  gave  way  and  precipitated  him  to  the 
ground  was  a  lookout  answering  to  a  joint. 


which  was  covered  by,  and  supported  one 
end  of,  the  boards  of  that  platform.  While 
the  defendant  contends  that  Intestate  did  not 
observe,  but  could  have  observed,  any  defects 
in  the  materials  of  the  scaffold  or  in  its  work- 
manship, by  the  exercise  of  ordinary  care, 
this  circumstance,  connected  with  the  fall  of 
the  scaffold,  seems  to  negative  that  presump- 
tion. We  do  not  think  that  plaintifTs  in- 
testate was  bound,  under  the  law,  to  make 
an  examination  of  the  scaffold  before  going 
upon  it  to  work.  It  is  held  in  Clark  v.  Lis- 
ton,  54  111.  App.  578,  cited  by  plaintiff  in  er- 
ror, that:  "In.  the  destruction  of  a  building 
there  Is  no  attempt  or  obligation  to  make  it 
secure.  The  work  of  removal  is  one  in 
which,  in  turn,  each  part  of  the  structure  is 
rendered  insecure.  This  every  workman  un- 
derstands, and  must  be  governed  according- 
ly." But  the  court  in  that  case  also  says: 
"Plaintiffs  in  error  were  not  bound  to  fur- 
nish Listen  a  safe  place  in  which  to  work, 
while  they  were  under  an  obligation  not  to 
send  him  into  a  place  they  knew  to  be  dan- 
gerous, and  which  he  could  not  by  the  use  of 
ordinary  care  perceive  to  be  so."  The  jury, 
in  answer  to  question  No.  4,  say  that  Camp- 
bell did  not  have  equal  means  with  defend- 
ant for  ascertaining  the  unsafe  condition  of 
the  lookout  which  gave  way;  and,  in  answer 
to  No.  2,  they  further  say  that  faulty  con- 
struction and  insufficient  bracing  caused  the 
lookout  supporting  the  platform  from  which 
Campbell  fell  to  give  way.  The  master  owes 
the  duty  In  all  cases  of  disclosing  to  the  serv- 
ant defeets.  and  dangers  of  which  he  <the 
master)  ought  to  have  knowledge  by  the  ex- 
ercise of  reasonable  attention,  care,  and  dil- 
igence, and  of  which  the  servant  has  no 
knowledge,  and  would  not  discover  by  the 
exercise  of  reasonable  care.  Dresser  on  Bmp. 
Liability,  464;  Hough  v.  Railway  Co.,  100 
U.  S.  213,  25  L.  Ed.  612,  63  Am.  Rep.  702, 
1  Am.  St  Rep.  648.  Upon  the  facts  as  pre- 
sented, the  plaintiffs  instructions  appear  to 
propound  the  law  correctly.  It  was  not  er- 
ror to  give  them. 

Defendant's  rejected  instructicms  Nos.  5 
and  6  do  not  state  correct  legal  principles. 
They,  in  effect,  say  to  the  jury  that  if  the 
injuries  received  by  the  intestate,  together 
with  another  antecedent  cause,  occasioned 
his  death,  they  must  find  for  the  defendant. 
In  Beauchamp's  Adm'r  v.  Saginaw  Mining 
Co.,  60  Mich.  163,  15  N.  W.  66,  45  Am.  Rep. 
30,  it  is  held  that  where,  In  an  action  for 
fatal  injury,  it  becomes  a  question  whether 
death  resulted  from  the  injury,  or  from 
some  disease. with  which  it  hiid  become  in- 
volved, the  party  causing  the  injury  cannot 
escape  full  liability  without  showing  that 
death  must  have  resulted  if  the  injury  had 
not  been  done.  Louisville  &  N.  R.  Co.  v. 
Jones,  83  Ala.  376^  3  South.  902;  Cooley  on 
Torts  (2d  Ed.)  76;  Tiffany,  Death,  etc,  fi  76. 
There  being  no  proof  upon  which  said  in- 
structions could  be  based,  they  were  and 
are  irrelevant,  and  were  properly  refused 
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Nos.  7  and  8  assume  that  tbe  lookout  be- 
came  detached  from  the  upright,  and  that 
the  injury  was  occasioned  to  intestate  there- 
by. No  such  assumption  by  the  court  would 
be  permissible. 

Nos.  9  and  10  are  the  same,  in  substance, 
as  instruction  No.  8  giyen  at  the  instance  of 
the  defendant^  In  the  words  following:  **If 
the  jury  believe  that  the  same  injury  would 
have  resulted  to  the  plaintiff's  intestate  even 
if  the  best  of  material  had  been  used,  un- 
less the  jury  believe  the  accident  resulted 
from  defective- workmanship  in  the  manner 
in  which  scaffold  was  put  together,  then 
they  must  find  for  the  defendant"  Where 
an  instruction  has  already  been  substantial- 
ly given,  the  court  is  not  bound  to  repeat 
it     Kerr  v.  Lunsford,  31  W.  Va.  659,  8  S. 

B.  493.  2  li.  R.  A.  668;   Davidson  v.  P.,  C, 

C.  &  St  L.  Ry.  Co.,  41  W.  Va.  407,  23  S. 
E.  593.  Under  this  rule,  the  two  instruc- 
tions last  mentioned  were  and  are  improper. 

No.  11  submitted  to  the  jury  a  question 
of  law  relating  to  fellow  servants,  and  also 
a  question  of  fact,  and  was  and  is  therefore 
erroneous.  It  is  the  duty  of  the  court  to 
determine  the  law,  and  the  province  of  the 
jury  to  find  the  facts.  "All  of  the  adjudica- 
tions recognize  the  principle  that  to  the 
court  in  civil  cases,  belongs  the  law.;  to 
the  jury,  the  facts."  1  Rob.  (Old)  Practice. 
342.  So.  if  a  party  submit  a  question  in- 
volving facts  with  law,  and  demand  the 
opinion  of  the  court  on  both,  the  motion  for 
such  opinion  may  be  overruled.  Id.  840. 
Instruction  No.  11  was  not  erroneously  re- 
jected. 

Defendant  also  requested  the  court  to 
submit  the  following  five  several  questions 
to  the  jury,  for  answers: 

"No.  5.  Was  not  the  lookout  which  gave 
way  and  let  the  platform  fall  unbroken,  and 
the  nails  in  the  end  at  which  it  became  de- 
tached still  in  it  after  it  became  detached, 
and  after  John  W.  Campbell  had  fallen? 

"No.  6.  Would  the  wounds,  in  the  opinion 
of  the  jury,  occasioned  by  the  fall  of  John 
W.  Campbell,  have  produced  death  to  a  man 
in  good  physical  condition  and  state  of 
health  previous  to  that  fall? 

••No.  7.  Was  not  John  W.  Campbell  at 
that  time  of  his  fall  in  a  low  order  of  vital- 
ity, by  reason  of  his  previous  drinking  of 
alcoholic  and  malt  drinks? 

"No.  8.  Would  not  the  lookout  which  be- 
came detached,  if  caused  by  falling  boards, 
as  asked  in  the  question  just  preceding, 
have  been  caused,  whether  the  scaffold  was 
constructed  of  good  and  proper  material, 
and  erected  In  a  workmanlike  manner,  or  the 
reverse? 

"No.  9.  Could  the  defendant  by  any  in- 
spection before  Harry  ^Barkhurst  and  John 
W.  Campbell  went  on  the  scaffold  to  tear 
it  dov^n,  have  detected  that  the  lookout 
which  supported  the  platform  from  which 
John  W.  Campbell  fell,  and  which  gave  way, 


was  in  any  particular  unsafe,  dangerous,  or 
in  any  wise  detached  from  the  uprights  to 
which  It  was  nailed?" — ^which  questions  the 
court  refused  to  submit,  and  thereupon  the 
defendant  again  excepted.  In  Andrews  v. 
Mundy,  36  W.  Va.  22,  14  S.  a  414,  it  is  held 
that  "submitting  to  the  jury  particular  ques- 
tions of  fact  under  our  statute,  is  within 
the  discretion  of  the  trial  court  subject  to 
review;  but  it  is  not  erroneous  to  refuse 
to  i^ermit  such  questions  to  be  propounded 
when  they  are  immaterial  or  irrelevant 
and  unless  the  answers  thereto,  if  contrary 
to  the  general  verdict  would  control  the 
same,  and  be  conclusive  of  the  issue.'*  All 
of  the  rejected  questions,  except  possibly 
No.  8,  are  obnoxious  to  the  rule  above  stat- 
ed. No.  8,  in  effect  assumes  that  the  look- 
out became  detached  by  reason  of  the  fall- 
ing boards.  This  assumption  is  a  mere  in- 
ference. Besides,  the  scope  of  questions 
Nos.  2  and  3,  already  allowed,  permitted  any 
answer  which  might  have  been  given  under 
No.  8.  It  was  not  error  to  refuse  all  of 
said  rejected  interrogatories. 

We  now  come  to  the  most  important  ques- 
tion in  the  case:  Did  the  court  err  In  over- 
ruling the  motion  to  set  aside  the  verdict 
and  to  grant  a  new  trial?  That  the  scaf- 
fold fen,  and  that  its  fall  caused  the  inju- 
ries to  the  decedent  from  which  he  died,  is 
conclusively  established.  But  "the  mere 
fact  of  Injury  received  by  the  servant  raises 
no  presumption  of  negligence  on  the  part 
of  the  master.'*  Knight  v.  Cooper,  36  W. 
Va.  282,  14  S.  E.  999.  In  Johnson  v.  C.  & 
O.  Ry.  Co.,  86  W.  Va.  73,  14  S.  B.  432,  it 
is  held  that:  "From  the  mere  fact  that  in- 
jury results  to  a  servant  from  a  latent  de- 
fect in  the  machinery  or  appliances  of  the 
business,  no  presumption  of  negligence  on 
the  master's  part  is  raised.  There  must  be 
evidence  connecting  him  with  the  injury. 
The  mere  fact  that  machinery  proves  de- 
fective, and  that  an  injury  results  therefrom, 
does  not  fix  the  master's  liability."  There 
is  much  evidence  that  faulty  material  was 
used  for  the  lookouts,  but  it  is  also  shown 
by  a  great  preponderance  of  the  evidence 
that  the  lookouts  which  were  made  from 
faulty  material  were  placed  in  the  upper- ^ 
most  and  in  the  second  or  middle  platforms, 
and  that  no  defective  or  faulty  material  was 
used  for  the  lookouts  of  the  lower  platform, 
the  falling  of  which  caused  the  injury  to 
decedent  It  is  also  shown  that  a  broken 
lookout  was  seen  after  the  fall  of  the  scaf- 
fold, but  that  it  had  belonged  to  and  sup- 
ported either  the  uppermost  or  the  second 
platform.  It  is  proved  that  the  faulty  ma- 
terial used  in  the  scaffold  was  not  used  for 
the  lookouts  of  the  lower  platform.  As 
above  stated,  the  jury  found,  and  properly 
so,  as  we  believe,  that  the  injury  to  Camp- 
bell was  caused  by  one  of  the  lookouts 
which  supported  the  lowest  platform  becom-  • 
ing  detached  at  one  end  from  the  upright 
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to  which  it  had  been  nailed;  and  the  jury  f 
further  found  that  the  cause  of  the  de- 
tachment»  or  giving  way  of  that  end  of  the 
lookout,  was  due  to  faulty  construction  and 
Insufficient  bracing.  We  have  evidence  that 
the  scaffold  was  braced  one  way  from  the 
northwest  post  or  upright  to  a  window  In 
the  stockhouse,  and  was  also  braced  from 
the  southwest  post  into  a  beam  which  ran 
from  a  shed  to  the  stockhouse.  The  wit- 
ness says:  **Tbose  braces  would  have'  the 
effect  of  preventing  the  scaffold  from  top- 
pling over.  That  Is  all  they  had  to  do — 
keep  the  scaffold  standing.  They  had  noth- 
ing to  do  with  the  strength  of  the  scaf- 
fold— only  to  hold  It  up."  It  also  appears 
that  after  its  completion,  and  before  It  was 
torn  down,  the  scaffold  had  served  its  pur- 
pose. The  bricklayers  and  their  attendants 
who  furnished  the  brick  and  other  materials 
for  the  repair  of  the  stockhouse  had  worked 
upon  the  platforms  of  the  scaffold  without 
any  part  of  it  having  given  way,  so  far  as 
the  evidence  discloses.  Regarding  the  look- 
outs of  the  third  or  lowest  platform,  Mr. 
Hughes  further  testified:  "I  think  they  were 
sufficiently  strong."  One  of  the  witnesses  did 
not  think  that  the  scaffold  was  a  good  one. 
He  did  not  consider  it  a  good  scaffold.  He 
does  not  specify  any  xmrticular  part  of  it 
wherein  the  scaffold  was  faulty  in  construc- 
tion. In  fact,  there  is  no  evidence  found 
by  us  which  specifically  points  out  wherein 
the  construction  of  the  scaffold  was  unwork- 
manlike or  faulty.  Barkhurst  says  that  he 
and  Campbell  went  upon  the  first  or  up- 
permost platform,  and  threw  off  the  boards 
of  that  floor;  and,  with  a  sledge,  weighing 
from  8  to  12  pounds,  knocked  off  the  look- 
outs and  braces  f^m  the  uprights  without 
any  particular  care,  and  then  went  down 
to  the  next  or  second  platform  and  did  like- 
wise. Three  of  the  uprights  to  which  the 
lookouts  and  braces  near  the  top  of  the 
scaffold  were  fastened  were  4x4  inches  in 
Bi2e,  and  the  other  4x6  inches:  They  were 
about  82  feet  in  length,  and  therefore  of 
considerable  weight  After  the  braces  and 
lookouts  above  were  removed,  the  uprights, 
not  being  otherwise  held  together,  would 
cause  great  strain  or  tension  on  the  lowest 
lookouts.  Our  observation  and  experience 
teach  us  that  the  destruction  and  manner  of 
demolition  of  the  scaffold  would  necessarily 
weaken  it  as  the  work  thereof  progressed. 
"Every  person  is  presumed  to  know  facts 
of  common  everyday  exi)erience,  and  the 
court  takes  Judicial  notice  of  such  common 
knowledge.  When,  therefore,  the  risk  arises 
from  a  condition  of  things  which  common 
experience  recognizes  as  dangerous,  the 
plaintiff  is  presumed  to  know  and  appreciate 
the  danger,  and  cannot  be  heard  to  deny  it 
or  offer  evidence  upon  the  subject"  Dres- 
ser, supra,  I  95.  Speaking  of  the  master's 
duty,  1  Shear.  A  Red.  on  Neg.  816,  says: 
**He  Is  not  bound  to  ke^  th^  place  of  work 


constantly  safe  when  the  servant's  work,  in 
its  very .  nature,  renders  the  place  for  the 
time  unsafe,  nor  where  the  very  work  which 
the  servant  is  employed  to  do  is  to  make  a 
dangerous  place  safe."  Olark  t.  Llston, 
supra.  A  workman  employed  in  a- quarry, 
in  which,  by  reason  of  the  constant  removal 
of  stone  therefrom  in  the  course  of  its  op- 
eration l^  himself  and  his  fellow  servants, 
the  conditions  and  surroundings  are  con- 
stantly changing,  assumes  the  risks  of  the 
place  becoming  unsafe,  and  cannot  recover 
for  an  Injury  due  to  the  faHIng  of  a  mass 
of  stone  loosened  by  succeeding  blasts. 
Mlelke  v.  Chicago  &  N.  W.  R.  Co.,  103  Wis. 
1,  79  N.  W.  22,  74  Am.  St  Rep.  834,  54 
L.  R.  A.  139;  Peffer  v.  Cutler,  83  Wis.  281, 
53  N.  W.  508;  Larsson  v.  McOlure,  95  Wis. 
633.  70  N.  W.  662;  Petaja  v.  Aurora  L  M. 
Co..  106  Mich.  463,  64  N.  W.  335,  66  N.  W. 
951,  32  L.  R.  A.  435,  58  Am.  St  Rep.  505. 
The  dangerous  condition  of  the  scaffold  was 
occasioned  by  the  work  of  its  own  destruc- 
tion, which  was  performed  by  the  decedent 
and  his  fellow  laborer  in  a  manner  that 
necessarily  increased  the  danger  to  them- 
selves as  the  work  progressed.  The  extent 
of  the  danger  of  this  work  to  decedent,  the 
defendant  could  not  possibly  foresee,  and 
against  which  It  could  not  and  was  not  re- 
quired to,  guard.  By  acceptance  of  the  em- 
ployment a  servant  assumes  all  risks  of  in- 
Jury  caused  by  the  dangers  incidental  to  the 
business.  No  duty  is  imposed  upon  the  mas- 
ter to  protect  the  servant  against  these  risks, 
and  he  consequently  cannot  be  guilty  of 
negligence.  Dresser,  supra,  S  88.  In  Berns 
v.  Coal  Co.,  27  W.  Va.  285,  55  Am.  Rep.  304» 
it  Is  held  that  when  a  servant  enters  into 
the  employment  of  a  master  he  assumes  all 
the  ordinary  risks  incident  to  the  employ- 
ment whether  the  employment  is  dangerous 
or  otherwise.  Reese  v.  Wheeling  &  £.  C 
R.  Co..  42  W.  Va.  833,  26  S.  E.  204.  Apply- 
ing the  legal  principles  above  stated  to  the 
facts  and  circumstances  of  the  case,  it  is 
plainly  evident  that  the  scaffold  was  rende]> 
ed  weak  and  dangerous  by  the  work  done 
thereon  by  decedent  and  his  fellow  work- 
man in  and  about  its  removal,  which  they 
were  employed  to  accomplish,  and  that  de- 
cedent must  have  known  the  dangers  in- 
cident to  that  nndertaklng.  and  assumed  the 
risk  of  such  danger. 

It  is  v/ell-settied  law  that  where  a  case 
has  been  fairly  submitted  to  a  Jury,  and  a 
verdict  fairly  rendered.  It  ought  not  to  be 
disturbed  by  the  court  unless  manifest 
wrong  and  injustice  has  been  done,  or  un- 
less the  verdict  is  plainly  not  warranted  by 
the  evidence  or  facts  proved.  Miller  v.  Ins. 
Co.,  12  W.  Va.  116,  29  Am.  Rep.  452;  Gray- 
son V.  Com..  6  Grat  712.  In  the  case  last 
cited  it  is  held  that  a  new  trial  will  be 
granted  where  the  verdict  is  against  law, 
or  where  it  is  contrary  to  the  evidence,  or 
where  the  verdict  Is  without  evidence.    Mil- 
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ler  T.  Wlilte,  46  W.  Va.  67,  83  S.  B.  882,  76 
Am.  St  Rep.  791.  We  are  of  opinion  that 
the  verdict  is  plainly  contrary  to  the  law 
and  tbe  evidence.  Therefore  the  Judgment 
is  reversed  and  annolled,  the  verdict  let 
aside,  a  new  trial  granted*  and  the  case  ie> 
manded. 

BKANNON,  J.  (oonearring).  I  concur  in 
the  opinion  and  conclusion  reached  by  Judge 
MILLBiR.  I  wish  to  add  a  few  words  of 
my  own,  as  a  reason  weighing  much  with 
me  in  favor  of  tlie  decision  in  this  case. 
It  is  evident  that  a  theory  for  recovery— 
indeed,  the  sole  ground  for  recovery — ^was 
that  bad  material  was  used  in  the  construe* 
tion  of  the  scaffold.  There  is  no  evidence 
to  sustain  the  verdict  on  that  basis.  The 
plaintiff*s  very  first  instruction,  which  I  think 
induced  the  verdict,  was  that  if  bad  ma- 
terial was  used,  and  because  of  that  the 
scaffold  fell,  then  the  jury  must  find  for  the 
plaintiff.  The  evidence  did  not  support  that 
theory.  No  bad  wood  was  used  in  the  plat- 
form which  fell.  This  instruction  present- 
ed«  with  the  sanction  of  the  court,  to  the 
consideration  of-  the  Jury  the  question 
whether  bad  wood  was  anywhere  used  in 
the  scaffold,  and  whether  th^e  was  ground 
for  recovery  on  account  of  that  bad  mate- 
rial. This  would  mislead  the  Jury  to  a 
false  issue,  an  immaterial  issue,  under  the 
whole  evidence.  A  verdict  on  that  basis 
would  not  stand.  Bloyd  v.  Pollock,  27  W. 
Va.  75,  tells  us  that,  though  there  Is  some 
evidence  going  to  sustain  the  theory  con* 
tained  In  an  instruction,  yet,  if  It  is  not 
sufficient  to  sustain  a  verdict,  and  it  would 
be  the  duty  of  the  court  to  set  aside  a  ver^ 
diet  resting  on  that  theory,  it  ought  not  to 
be  given.  McDonald  v.  Cole,  46  W.  Va. 
186,  82  B.  B.  1033;  State  v.  Belknap,  39  W. 
Va.  427,  19  8.  XL  507;  State  v.  Manns,  48 
W.  Va.  480,  87  S.  B.  613;  Pasley  v.  English, 
10  Grat  236.  By  statute  and  practice  this 
court  has  power  to  set  aside  a  verdict  on 
Insufilcient  evidence.  So  has  a  circuit  court 
Davidson  v.  Railroad,  41  W.  Va.  408.  23  S. 
£.  593.  A  court  may  direct  a  verdict  when 
the  evidence  is  not  enough  to  sustain  a  re- 
covery or  defense,  or  may  strike  out  the 
evidence.  Ketterman  v.  Railroad,  48  W. 
Va.  606,  613,  37  S.  B.  683;  Thomason  v. 
Southern,  113  ITed.  80,  51  C.  O.  A.  67.  The 
Judge  is  responsible  for  the  trial  at  last,  and 
should  not  allow  investigation  or  give  in- 
struction upon  questions  not  really  and  prac- 
tically before  the  Jury  under  the  evidence. 
Why  instruct  a  Jury  and  tell  it  to  pass 
on  a  matter  when  he  would  have  to  set 
aside  tbe  verdict  standing  on  that  question? 
Notwithstanding  the  ability  of  the  Judge 
presiding  at  this  trial,  I  am  Impelled  to  the 
opinion  that  plaintiff's  instruction  No.  1 
was  inapt  In  this  case.  I  do  not  see  why  In- 
terrogatory 9  asked  by  defendant  was  not 
proper* 


<M  W.  Va.  360) 
KBMBLE'S  COMMITTBB  v.  SMALLWOO0. 

KEMBLE'S  ADM'B  v.  SMALLWOOD  et  aL 

(Supreme  Ck>urt  of  Appeals  of  West  Virginia. 

Dec  6,  1904.) 

DECBBS— BKVCBSAIr-RECBSSABT    PABTIXS. 

Syllabus  in  Reger  v.  Gall,  54  W.  Va.  878, 
46  8.  E.  147,  approved  and  applied. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Taylor  County; 
John  Hornet  Holt,  Judge. 

Bill  by  Kemble's  committee  against  W.  P. 
Smallwood,  and  by  W.  P.  Kemble»  adminis- 
trator, against  J.  H.  Smallwood  and  others. 
Decree  for  defendants*  and  plaintiffs  appeal. 
Reversed. 

A.  W.  Burdett,  for  appellants.  C.  P.  Guard 
and  J.  G.  SlnClafar,  for  appellees. 

MILLER,  J.  On  the  6th  day  of  December, 
1888,  George  F.  Powell  was  appointed  com- 
mittee of  William  P.  Kemble,  who  had  been 
adjudged  a  lunatic,  and  who  was  the  owner 
in  fee  of  a  tract  of  land  situated  on<  the  Val- 
ley river,  in  Taylor  county,  which  tract  was 
assessed  in  the  name  of  A.  Payne  and  Wil- 
liam P.  Kemble,  and  was  returned  delinquent 
for  the  nonpayment  of  taxes  for  the  year 
1896  In  the  name  of  said  Payne  and  Kemble. 
Some  time  in  the  month  of  December,  1897, 
after  Kemble  had  been  adjudged  a  lunatic, 
this  land  was  sold  for  taxes  by  the  sheriff  of 
Taylor  county,  at  which  sale  one  J.  H.  Small- 
wood  became  the  purchaser,  and  on  Decem- 
ber 14,  1898,  the  clerk  of  the  county  court 
executed  a  deed  for  said  land  to  Smallwood. 
Qeorge  F.  Powell,  as  the  committee  of  said 
Kemble,  made  an  effort  to  redeem  said  land 
by  tendering  to  Smallwood  the  sum  of  $26  in 
payment  of  said  taxes  and  for  the  redemp- 
tion of  said  land,  which  sum  was  in  excess 
of  the  taxes,  interest,  etc.,  but  the  offer  was 
declined.  At  the  October  rules,  1899,  said 
Powell  filed  his  bill  in  the  circuit  court,  set- 
ting forth  these  facts,  also^  tendering  said 
sum  in  court,  and  charging  therein  that  he 
had  a  right  at  any  time  during  the  disability 
of  Kemble  to  redeem  said  land;  that  the 
value  of  the  land  consists  in  its  timber;  that 
Smallwood  is  insolvent,  and  has  threatened 
and  commenced  to  cut  said  timber;  that  said 
tax  title  or  deed  constitutes  a  cloud  upon  the 
title  of  his  ward;  and  alleging  that  he  is 
without  complete  and  adequate  remedy;  pray- 
ing for  an  injunction  to  restrain  said  Small- 
wood  from  cutting  or  removing  any  of  said 
timber;  that  said  tax  deed  might  be  can- 
celed; and  for  general  relief.  The  bill  was 
demurred  to  by  Smallwood,  and  the  demur- 
rer was  sustained,  and  said  Powell,  as  such 
committee,  obtained  an  appeal. 

The  question  presented  upon  that  appeal 
was  whether  the  committee  of  an  Insane  per* 
son,  during  the  period  of  his  insanity,  could 
redeem  the  land  of  such  lunatic  which  had 
been  sold  for  taxes  delinquent  thereon.    This 
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court  reyened  the  decree  of  the  drcoit  court, 
which.  In  effect,  denied  that  right,  and  re- 
manded the  cause.  In  its  opinion  the  court 
said:  *'And  ip  view  of  the  facts  presented 
by  the  record  in  this  case,  George  Powell, 
the  committee  ot  William  P.  Kemble,  an  in- 
sane person,  had  the  right  to  redeem  the 
lands  of  said  Insane  person  during  his  dis- 
ability, upon  compliance  with  the  require- 
ments of  the  statute  providing  for  the  re- 
demption of  lands  which  liave  b^en  sold  for 
taxes."  Powell  v.  Smallwood,  48  W.  Va. 
298,  87  S.  B.  651.  ^ 

Od  the  28th  day  of  December,  1899,  Kem- 
ble,  having  been  restored  to  sanity,  was  dis- 
charged from  custody  in  the  Hospital  for  the 
Insane  at  Weston,  where  he  had  been  con- 
fined, and  was  given  a  certificate  thereof  by 
the  examining  board,  iu  accordance  with 
Code  1899,  c.  58,  §  25.  On  the  12th  day  of 
January,  1900,  he,  through  his  attorney,  A« 
W.  Burdett,  tendered  to  Smallwood  $30,  for 
the  purpose  of  redeeming  the  land,  which 
sum  Smallwood  refused  to  accept.  About 
the  1st  of  March,  1900,  Kemble  died  testate, 
and  his  last  wUl  and  testament  was,  on  the 
6th  day  of  the  same  month,  duly  probated 
and  admitted  to  record  in  the  office  of  the 
clerk  of  the  county  court  of  Taylor  county. 
In  and  by  his  will  he  devised  and  bequeathed 
all  of  his  property,  both  real  and  personal, 
to  Virglhia  Llnch  and  Francis  Marlon  Kem- 
ble, his  sister  and  brother,  respectively,  to 
belong  to  them  in  common,  during  the  life- 
time of  Virginia,  but,  at  her  death,  to  go  to 
Francis  Marion,  to  be  disposed  of  by  him  as 
he  might  desire.  Francis  Marion  Kemble 
was  named  in  the  will  as  executor  thereof, 
and  at  the  time  of  its  probate  qualified  as 
such,  and  assumed  his  duties  thereunder.  At 
the  December  rules,  1900,  said  Francis  Mar- 
ion Kemble,  as  executor  and  devisee,  and  Vir- 
ginia Linch,  as  devisee,  filed  their  bill  against 
Smallwood  in  the  circuit  court  of  the  county 
aforesaid,  in  which  they  allege  the  insanity 
of  their  testator^  his  commitment  to  the  hos- 
pital for  the  insane;  his  restoration  to  sanity, 
and  discharge  from  the  hospital;  his  owner- 
ship in  fee  of  the  land;  its  assessment  with 
taxes  in  the  name  of  A.  Payne  and  W.  A. 
Kemble  for  the  year  1896;  its  delinquency 
and  sale  to  Smallwood  in  December,  1897,  for 
the  nonpayment  of  said  taxes;  and  the  ex- 
ecution of  a  deed  by  the  clerk  of  the  county 
court  to  Smallwood  therefor.  They  further 
allege  various  irregularities  and  defects  In 
said  sale  and  deed,  and  charge  that  the  deed 
is  void.  They  set  out  specifically  the  several 
items  and  sums  legally  requisite  to  redeem 
the  land  from  Smallwood,  which  sums,  as 
stated,  amounted  to  only  $24.95  at  the  time 
the  tender  of  $80  was  made  by  testator's  at- 
torney as  aforesaid.  They  also  aver  and 
show  that  as  heirs  and  devisees  of  William 
P.  Kemble,  deceased,  they,  within  one  year 
next  after  his  restoration  to  sanity  as  afore- 
«aid,  also  tendered  to  Smallwood  $30  for  the 
purpose  of  redeeming  the  land,  which  sum 


was  largely  in  excess  of  the  amount  then 
legally  due  to  him,  but  which  Smallwood  also 
refused  to  accept;  and  that  he  has  refused 
and  still  refuses  to  accept  any  amoimt  from 
either  William  P.  Kemble  in  his  lifetime,  or 
from  plaintiffs  since  his  death,  for  the  re- 
demption of  said  real  estate.  The  bill  prays 
for  an  injunction  against  Smallwood;  that 
an  account  be  taken  to  ascertain  the  amount, 
if  anything,  which  plaintiffs  may  be  required 
to  pay  to  defendant  to  redeem  the  land;  that 
the  $30  tendered  by  them  with  theh-  bill  be 
held  by  the  court  until  such  amount  may  be 
properly  ascertained  as  aforesaid;  that  said 
real  estate  be  conveyed  to  them  as  devisees 
under  the  will;  and  for  general  relief. 

Francis  Marion  Kemble  having  departed 
this  life,  one  L.  Dudley  was,  on  the  17th  day 
of  November,  1900,  appointed  and  qualified 
as  administrator  de  bonis  non  with  the  will 
annexed  of  said  William  P.  Kemble,  deceas- 
ed; and  at  the  January  term,  1901,  of  the 
court,  the  cause  was  revived,  and  ordered  to 
be  prosecuted  to  final  decree  In  the  name  of 
Dudley,  administrator  as  aforesaid.  At  the 
September  term,  1901,  an  ord^  was  made 
and  entered  by  the  court  wl^lch  recites  that 
*«these  two  causes  came  on  this  day  to  be 
further  heard  upon  process  duly  executed  on 
the  defendant;  cause  regularly  matured;  bill 
and  exhibits  filed;  decree  nisi;  and  bill  taken 
for  confessed  as  to  first-styled  cause,  former 
orders  and  decrees  in  the  second,"  etc. 
There  is  no  caption  or  other  mark  of  identifi- 
cation directly  connecting  this  order  with  the 
above-styled  causes,  or  either  of  them,  but 
upon  examination  of  the  whole  record,  we 
are  satisfied  that  it  refers  to  the  causes  of 
Powell,  Com.,  v.  Smallwood,  supra,  and  the 
suit  now  under  consideration. 

Smallwood  answered  the  bill  filed  in  the 
second  suit,  and  In  his  answer  denies  that 
William  P.  Kemble,  at  the  time  of  his  com- 
mitment to  the  hospital,  was  the  owner  in 
fee  of  the  tract  of  land  in  the  bill  described, 
and  avers  that  Kemble  was  only  joint  own- 
er thereof  with  one  Amos  Payne;  denies 
that  Kemble  was  restored  to  sanity  or  finally 
discharged  from  the  hospital,  and  calls  for 
full  proo;f  thereof;  denies  that  there  are 
any  irregularities  in  the  proceedings  of  the 
sheriff,  relating  to,  or  connected  with,  the 
sale  of  the  land  to  respondent,  which  will 
vitiate  the  deed  therefor  to  him;  denies 
that  Kemble,  the  decedent,  his  attorney,  com- 
mittee, or  the  alleged  devisees,  ever  tender- 
ed to  respondent  '*a  sum  sufficient  to  entitle 
them  in  law  to  a  redemption  of  the  land  be- 
fore the  institution  of  the  suit  or  since,  but, 
on  the  contrary,  avers  that  the  sums  neces- 
sarily expended  by  him  on  account  of  said 
land  amounted  to  thirty  dollars,  Includinf 
the  interest  thereon  alone,  without  taking 
Into  consideration  the  improvements.**  He 
avers  that  he  had  improved  the  land  "prior 
to  said  pretended  tenders  to  the  value  of 
at  least  fifty  dollars*' ;  but  he  does  not  deny 
that  he  had  refused  and  still  refused  to  ac- 
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cept  any  amount  from  either  William  P. 
Kemble  or  the  plaintiffs  for  the  redemption 
of  said  real  estate.  No  replication  to  this 
answer  was  filed.  At  the  January  term, 
1902,  another  decree  was  made  and  entered, 
in  which  it  is  stated  that  '*these  causes  came 
on  this  day  to  be  heard  together,  the  first 
named  upon  the  papers  heretofore  read,  for^ 
mer  orders  herein,  upon  process  duly  execut- 
ed upon  defendant's  bill  filed  and  exhibits 
therewith,  the  demurrer  of  defendant  there- 
to sustained,  in  which  demurrer  plaintiff 
Joined,  and  upon  the  mandate  and  order  of 
the  Supreme  Court  of  Appeals  entered  at  a 
special  term  of  said  court  on  the  24th  day  of 
November,  1900;  and  the  last-named  cause 
upon  process  duly  executed  upon  the  defend- 
ant, cause  regularly  matured  at  rules,  bill 
filed  and  exhibits,  demurrer  of  defendant 
thereto  overruled,  the  answer  of  defendant 
thereto  filed,  the  depositions  on  behalf  of 
plaintiff  filed  and  read,  both  causes  set  for 
hearing  together,  and  was  argued  by  counsel. 
Upon  consideration  whereof  the  court  is  of 
opinion  that  these  causes  are  for  the  defend- 
ant, and  that  the  plaintiffs  should  therefore 
take  nothing  by  their  said  suits.  And  it  is 
accordingly  adjudged,  ordered,  and  decreed 
that  these  causes  be  dismissed;  and  it  Is 
further  adjudged,  ordered,  and  decreed  that 
the  plaintiffs  in  said  causes  do  pay  to  the 
defendant  his  costs  about  his  defense  to  said 
suits  in  this  belialf  expended.'*  From  that 
decree  this  appeal  was  allowed. 

The  bill  in  the  first-mentioned  cause  was 
by  this  court  held  to  be  sufficient,  and  that 
it  presented  such  facts  as  entitled  Powell,  as 
committee,  to  redeem  the  land  in  controversy 
during  the  disability  of  Kemble,  "upon  com- 
pliance with  the  requirements  of  the  stat- 
ute.'* Powell,  in  his  bill,  alleges  a  tender  of 
$25  to  defendant,  in  payment  of  the  taxes, 
which  sum  he  charges  to  have  been  In  excess 
of  the  taxes.  Interest,  etc.,  then  due.  This 
allegation  is  not  denied  by  -an  answer,  but, 
as  shown  by  the  record,  is  taken  to  be  true. 
The  answer  of  defendant  to  the  second  bill, 
in  effect,  admits  the  tenders  as  alleged,  and 
does  not  deny  the  material  allegation  that 
respondent  had  refused,  and  still  refuses,  to 
accept  any  sum  in  redemption  of  the  land. 
These  allegations,  not  denied,  must  also  be 
taken  as  true. 

Before  the  final  decree  was  made  in  the 
causes  as  aforesaid  it  was  brought  to  the  at- 
tention of  the  court  by  the  record  that  aft- 
er the  institution  of  the  first  suit  by  Powell, 
as  committee,  Kemble  had  been  restored  to 
sanity,  had  afterwards  died  testate,  leaving 
devisees  of  the  land  in  controversy,  and 
that  one  of  those  devisees  was  then  dead. 
In  whom  his  interest  In  the  land  vested  the 
court  IB  not  informed.  In  Straight  v.  Ice  (de- 
cided at  the  present  term)  48  S.  E.  837,  the 
court,  in  construing  section  4  of  chapter  127 
of  the  Code  of  1899,  says:  "Under  this  [sec- 
tionl,  if  a  lunatic  should  become  sane,  where- 
by the  powers  of  his  committee  would  cease. 


a  revival  could  be  had  for  or  against  the  for- 
mer lunatic"  Therefore  the  first  suit  could 
have  been  revised  in  the  name  of  Kemble 
after  his  restoration  to  sanity.  After  his 
death,  and  before  final  decree,  it  should  have 
been  revived  in  the  name  of  the  devisee  then 
living,  and  also  in  the  names  of  the  heirs  or 
devisees,  according  to  the  facts,  of  the  de- 
ceased devisee.  In  the  aecond  suit  the  death 
of  Francis  Marlon  Kemble  is  suggested. 
Whether  he  died  testate  or  Intestate  does 
not  appear.  No  revival  of  that  cause  was 
had,  except  in  the  name  of  L.  Dudley,  ad- 
ministrator de  bonis  non,  as  above  stated. 
Why  this  was  done  we  cannot  understand. 
In  Reger  v.  Gall,  64  W.  Va.  878,  46  S.  B.  147, 
it  Is  held  that  'If  in  any  way  It  be  shown  by 
the  record  that  the  final  decree  was  render- 
ed in  the  absence  of  necessary  parties  such 
decree  will  be  reversM,  and  the  cause  re- 
manded In  order  that  proper  parties  may  be 
made."  Gallatin  L.  Co.  ▼.  Davis  et  a!.,  44 
W.  Va.  109,  28  S.  B.  747. 

The  final  decree  made  in  these  suits,  in 
their  then  plight,  was  and  is  plainly  er- 
roneous. The  decree  must  therefore  be  re- 
versed, and  the  causes  remanded  for  such 
other  and  further  proceedings  to  be  had- 
therein  as  are  and  may  be  essential  to  a 
proper  adjudication  thereof. 


(56  W.  Va.  348) 

BAKBR  Y.  TAPPAN  et  al 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  29,  1904.) 

AFPKAlr— DISlilBSAXr-SBTTLEMEirr. 

1.  If,  pending  an  appeal,  the  parties,  by  con- 
sent ana  agreement,  cause  such  further  proceed- 
ings to  be  had  in  the  court  below  as  dispose  of 
the  whole  subject-matter  of  the  controversy,  this 
court  is  thereby  deprived  of  its  jurisdiction,  and 
the  appeal  will  be  dismissed,  without  costs. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Wood  County; 
li.  N.  Tavenner,  Judge. 

Suit  by  S.  B.  Baker  against  D.  R.  Tappan 
and  others.  From  the  decree  for  plalntlfl^ 
F.  P.  Moats,  trustee,  appeals.    Dismissed. 

V.  B.  Archer  and  William  Beard,  for  appel- 
lant   McCIuer  &  McCluer,  for  appellee. 

POFFBNBARGBR,  P.  By  a  decree  en- 
tered by  consent  of  all  the  parties,  and  car- 
ried into  full  and  complete  execution  since 
the  appeal  in  this  case  was  allowed  settling 
all  the  rights  of  the  parties  respecting  the 
subject-matter  of  their  controversy,  this 
court  has  been  deprived  of  its  jurisdiction, 
and  the  appeal  must  be  dismissed,  without 
costs. 

S.  B.  Baker  and  D.  R.  Tappan  were  equal 
partners  in  the  hotel  business,  but  a  third 
party  held  a  lien  by  deed  of  trust  on  Tap- 
pan's  interest  for  purchase  money.  Owing 
to  complications  and  adversities  in  the 
course  of  the  business.  Baker  caused  a  re- 
ceiver to  be  appohited,  who  took  charge  of 
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the  business,  and  was  managing  it,  when 
the  trust  creditor  caused  Tappan*8  Interest 
to  be  advertised  for  sale.  Thereupon,  on 
petition  of  the  receiver,  the  court  enjoined 
the  sale,  and  upon  errors  assigned  against 
the  action  of  the  court  in  refusing  to  dis- 
solve the  injunction  an  appeal  was  allowed. 
Soon  afterwards  a  decree  directing  a  sale 
of  the  property,  consented  to  by  the  credit- 
or, was  entered,  a  sale  was  made  under  it, 
and  the  sale  confirmed.  Thus  the  subject- 
matter  of  the  litigation  has  been  withdrawn 
and  disposed  of  by  act  of  the  parties.  No 
matter  what  this  court  might  do,  there  is 
no  sale  to  be  made  or  prevented  now,  and  a 
reversal  of  the  order  appealed  from  would 
be  without  the  slightest  effect  The  case 
therefore  Is  ruled  by  principles  announced  in 
Blbon  V.  Hamrlck,  66  W.  Va.  — ^  46  S.  E. 
1029;  State  v.  Lambert,  52  W.  Va.  248,  43 
S.  B.  176;  Taylor  v.  Maynor,  46  W.  Va.  588, 
33  S.  E.  260;  and  Hamilton  v.  Ammons  (de- 
cided at  the  present  term)  49  S.  E.  128.  In 
these  cases  the  subject  is  fully  discussed, 
and  many  authorities  cited. 

For  the  reason  stated,  the  appeal  will  be 
dismissed,  without  costs. 

(56  W.  Va.  462) 
SHOWALTER  et  al.  v.  LOWNDES  et  ai 

(Supreme  Ck>urt  of  Appeals  of  West  Virginia. 

Dec  13,  1904.) 

mechanic's  lien— pbopbbtt  subject— lease- 
hold  ESTATE   SUBJECT  THERETO.     • 

1.  A  leasehold  estate,  being  an  interest  in 
land,  is  subject  to  ft  lien  under  section  3,  c.  75. 
Code  1899,  m  so  far  as  any  structure  is  erected 
thereon  by  the  lessee  which  enhances  the  value 
or  otherwise  benefits  such  estate. 

2.  An  oil-well  derrick  erected  for  the  purposes 
of  such  lease  is  such  structure. 

(Syllabus  by  the  0)urt.) 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty; John  W.  Mason,  Judge. 

Bill  by  C  L.  Sl^owalter  and  others  against 
Richard  Jm  Lowndes  and  others.  Decree  fdr 
defendants,  and  plaiutilf s  appeal.    Reversed. 

Haymond  Maxwell,  for  appellants.  R.  8. 
Douglass  and  L.  C.  Criles,  for  appellees. 

DENT,  J.  An  appeal  from  a  decree  of  the 
circuit  court  of  Harrison  county  by  C.  L. 
Showalter  and  others,  appellants,  against 
Richard  T.  Lowndes  and  William  B.  Me- 
Bride,  appellees.  Appellants  filed  their  bill 
(claiming  a  mechanic's  lien  on  an  oil-well 
derrick  and  leasehold  estate  belonging  to 
appellee  Lowndes,  for  lumber  furnished  ap- 
pellee McBride,  and  used  in  the  construction 
of  such  derrick,  amounting  to  the  sum  of 
$178.70.  Lowndes  demurred  to  the  will.  The 
circuit  court  sustained  the  demurrer  and  dis- 
missed the  bill. 

The  sole  question  presented  is  as  to  wheth- 
er an  oil-well  derrick  attached  to  a  leasehold 
estate  is  subject  to  a  mechanic's  lien  by 
those  furnishing  the  lumber  to  build   the 

t  L  8m  MecbAnlos'  Liens.  voL  M,  Crat  Dig.  i  SL 


same.  The  circuit  court  answered  this  ques- 
tion In  ihe  negative.  A  careful  examination 
of  the  law  and  decisions  shows  considerable 
confusion  on  the  subject,  but  the  decided 
preponderance  of  authority  tends  to  sustain 
the  contention  of  the  appellants.  It  Is  claim- 
ed that  an  oil-well  derrick  is  personal  prop- 
erty liable  to  be  levied  on  and  sold  under  ex- 
ecution, and  that  mechanics'  liens  do  not  at- 
tach to  personal  property.  Church  ▼.  Grif- 
fith, 9  Pa.  117,  49  Am.  Dec.  548;  Phillips  on 
Mechanics'  Liens,  §  171,  p.  302.  Such  conclu- 
sions were  arrived  at  under  statutes  not  sub- 
jecting leasehold  estates  to  such  liens.  The 
almost  universal  rule  now  is  that  leasehold 
estates  may  be  subjected  to  mechanics'  liens, 
for  the  reason  that  they  are  Interests  in 
land,  although  they  are  personal  property, 
and  may  be  levied  on  and  sold  under  execu- 
tion. Section  17»  c.  13,  cl.  16,  Code  1899; 
Donahue,  Petroleum  and  Gas,  114;  20  Am. 
&  En.  En.  Law  (2d  Ed.)  301,  303,  note  4 
This  is  the  gist  of  the  whole  question,  and 
is  in  effect  that,  if  a  leasehold  estate  is  sub- 
ject to  a  mechanic's  lien,  then  any  structure 
that  becomes  a  part  of  such  estate  or  in- 
terest in  land  is  likewise  subject  to  such  lien, 
although  it  may  be  treated  for  other  pur- 
poses as  personal  property.  Loonie  v.  Hogan 
(N.  Y.).  61  Am.  Dec.  697,  note;  Lyon  v.  Mc- 
Guffey  (Pa.)  45  Am.  Dec.  678,  note.  The 
wording  of  section  3,  c.  75,  Code  1899,  so  far 
as  involved  in  this  decision,  is  as  follows: 
"Every  material  man  •  •  •  furnishing 
any  material  •  •  •  f or  the  construction 
of  any  house  or  other  structure  •  •  • 
shall  have  a  lien  to  secure  the  payment  of 
the  value  of  •  •  •  the  material  •  •  • 
upon  such  house  or  other  structure,  and  upon 
the  Interest  of  the  owner  in  the  lot  of  land 
on  which  the  same  may  stand."  From  an 
examination  of  the  foregoing  authorities,  it 
la  perfectly  plain  that  the  word  "interest" 
covers  all  leasehold  estates,  although  chat- 
tels, real  or  personal  property;  and  the 
word  ''structure"  includes  any  structure  that 
enters  into,  benefits,  and  enhances  the  value 
of  the  particular  Interest  to  which  it  is  at- 
tached. 20  Am.  &  En.  En.  Law  (2d  Ed.)  304. 
When  the  plaintiffs'  lumber  was  built  into 
the  oil-well  derrick,  it  ceased  to  be  separate 
personalty,  but  became  a  part  of  the  les- 
see's interest  in  the  land,  to  the  enhancen^nt 
of  its  value,  and  the  materialman  could  no 
longer  seize  it  as  his  property  and  hold  it 
until  he  was  paid  therefor,  nor  could  the 
derrick  be  levied  on  and  sold  separate  from 
the  lease  without  injury  to  or  destroying  the 
value  of  both.  For  the  purposes  of  the  me- 
chanic's lien  law,  the  lease  and  any  struc- 
ture erected  thereon  are  regarded  as  real  es- 
tate, although,  under  strict  legal  classifica- 
tion, united  or  separate  they  are  personal 
property.  These  considerations  lead  to  the 
conclusion  that  the  circuit  court  erred  in  sus- 
taining the  demurrer  to  plaintiffs'  bill. 

The  decree  la  reversed,  and  the  cause  re- 
manded. 
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DEVECT    OF   PABTIES— INTBBP]:<EADE]^— 
A.FFI  D  A  VIT— P&ATEB. 

a  it  is  made  to  appear  that  the  rights 
s  who  are  necessary  parties  have  been 
ed  in  a  cause,  who  are  not  made  par- 
e  suit,  the  decree  will  be  reversed  and 
i  remanded,  that  such  parties  may  be 
in. 

I  bill  of  interpleader  there  mnst  be  an- 
the  plaintiff  an  affidavit  that  there  is 
ion  between  him  and  any  of  the  parses. 
.11  of  interpleader  should  pray  tnat  the 
claimants  be  compelled  to  interplead 
>  their  several  claims,  so  that  the  court 
Lidice  to  whom  the  same  debt,  duty,  or 
ng  belongs. 

lis  by  the  Court.) 

il    from    Circnit   Conrt,    Monongalia 

John  W.  Mason,  Judge, 
y  the  Ghartlers  Oil  Company  against 
Loore's   devisees.     Decree  for  plain- 
1  Simon  L.  Moore  and  others  appeal. 
:d. 

B.  Glasscocic,  for  appallants. '  Cox  ft 
for  appellee. 

• 

HOHTBR,  J.  John  Moore  was  the 
of  a  tract  of  312  acres  of  land  in 
)i8trlct,  Monongalia  county.  On  the 
ay  of  December,  1892,  he  made  an 
I  gas  lease  thereon  to  D.  J.  Sterling, 
was  in  the  usual  form  of  such  leases, 
10  years  and  as  much  longer  as  oil 
B  should  be  found  in  paying  quantities, 
s  29th  day  of  August,  1893,  the  said 
ig  assigned  said  lease  to  the  Chartiers 

mpany.    On  the day  of , 

lohn  Moore  departed  this  life,  having 
aade  a  will  devising  said  land  to  his 
30,  to  Daniel  V.  Moore  and  Abraham 
,  two  specific  parcels  thereof.  On  Au- 
t5,  1900,  a  suit  was  brought  in  the  cir- 
Durt  of  Monongalia  county  by  a  part  of 
3vlsees  of  John  Moore  against  the  oth- 
L*t  of  such  devisees,  for  partition  of  the 
312  acres.  The  same  was  partitioned 
g  them,  lot  No.  1  being  assigned  to  the 
of  Linsey  C.  Moore,  lot  No.  2  to  Aman- 
ita, lot  No.  3  to  John  I.  Moore*s  heirs, 
0.  4  to  Sarah  Moore,  and  lot  No.  5  to 
ence  Shriver's  heirs,  all  of  which  lots 
parcels  were  described  by  plat  and  re- 
ef the  commissioners  making  partition 
tat  portion  of  312  acres  which  was  not 
sed  by  John  Moore  specifically  to  his 
,  Daniel  V.  Moore  and  Abraham  Moore, 
!b  devise  to  said  two  sons  was  in  the 
wing  language:  *'I  give  and  bequeath 
•  my  sons,  Daniel  V.  and  Abraham 
re,  the  Alpheus  Sine's  tract  of  land,  call- 
for  45  acres,  and  also  the  land  that  I 
:ht  of  Thomas  and  Clinton  Davis.**  In 
partition  there  was  no  mention  made  of 

L  See  Interpleader,  voL  29,  Cent  Dig.  8  49. 
49  S.E.-29 


the  oil  and  gas  lease,  whi6h  was  ttfll  In  full 
force.  The  lessee  and  his  assignee,  the  Char- 
tiers  Oil  Company,  paid  all  the  rental  requir- 
ed by  said  lease,  up  to  the  21st  day  of  June, 
1901,  when  the  said  oil  company  commenced 
to  drill  a  well,  which  was  completed  as  a 
gas  well,  producing  ga&  in  paying  quantities, 
on  the  3d  day  of  September,  1901.  Said  well 
was  located  on  that  part  of  the  312  acres  as- 
signed in  the  partition  to  the  heirs  of  Pru- 
dence Shrlver,  who  claimed  the  $200  royalty 
money  which  was  due  to  be  paid  on  the  com- 
pletion of  the  well.  The  other  devisees  of 
said  John  Moore  also  claimed  that  they  were 
entitled  to  their  fair  proportion  of  said  royal- 
ty money.  The  Chartiers  Oil  Company  filed 
its  bill  in  the  circuit  court  of  Monongalia 
county  against  the  devisees  of  John  Moore, 
to  whom  were  set  apart  and  assigned  in  the 
partition  lots  Nos.  1,  2,  8,  i,  and  5,  which 
bill  was  in  the  nature  of  an  interpleader,  and 
brought  Into  court  and  paid  to  the  clerk 
thereof  the  |200  then  due  under  said  lease 
for  the  year  beginning  September  8,  1901, 
taking  and  filing  the  receipt  of  the  clerk  for 
the  said  sum,  and  praying  that  the  court 
should  decree  to  whom  the  plaintllf  should 
pay  any  after  payments  of  money  royalties 
on  account  of  the  gas  well  or  any  other  well 
drilled  on  the  312-acre  tract  of  land,  as 
well  as  the  like  disposition  of  the  royalty 
in  oil.  if  it  should  be  produced,  and  that  the 
conflicting  claims  and  interests  for  said  roy- 
alty oil  and  money  royalties  .be  determined 
and  adjudicated,  and  plaintiff  be  permitted 
to  pay  the  same  as  the  same  might  or  should 
become  due  under  the  provision  of  said 
lease;  that  the  said  plaintiff  might  be  fully 
protected  in  said  payment  and  delivery  of 
royalties;  and  for  general  relief.  The  bill 
was  taken  for  confessed  as  to  the  adult 
defendants,  and  the  infant  defendants,  by 
their  guardian  ad  litem,  filed  their  answer. 
On  the  20th  of  June,  1902,  the  cause  was 
heard  upon  the  bill  of  complaint  and  exhibits, 
upon  process  duly  executed  upon  or  accepted 
for  all  the  adult  defendants,  and  the  bill 
taken  for  confessed  as  to  them,  the  answer 
of  the  infant  defendants  by  their  guardian  ad 
litem,  and  general  replication  thereto,  when 
it  was  adjudged,  ordered,  and  decreed  that 
the  clerk  pay  and  apply  said  $200  as  follows: 
"He  shall  first  pay  the  costs  of  this  suit,  and 
the  residue  he  shall  pay  to  the  heirs  of  Pru- 
dence Shriver,  the  defendants  Presly  Shrive, 
John  Shriver,  and  Rebecca  McCord,  or  their 
counsel  of  record;**  and  further  decreed  that 
the  said  heirs  of  Prudence  Shriver  take  and 
receive  and  hold  as  their  own  property  all 
sums  required  to  be  paid  on  account  of  gas 
by  said  lease  for  the  gas  from  the  well  now 
on,  or  the  wells  hereafter  drilled  under  said 
lease  on,  that  part  of  the  said  312-acre  tract 
of  land  which  was  assigned  to  them  in  said 
partition,  and  that  they  take  the  royalty  in 
oil  under  said  lease  from  all  wells  drilled  or 
thereafter  to  be  drilled  on  lot  No.  5,  and 
that  the  several  owners  of  the  four  other 
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seyeral  lots  do  receive^  take,  and  hold,  as 
their  own  property,  all  moneys  to  be  paid  on 
account  of  gas,  and  the  royalty  in  oil  to  be 
delivered  from  all  wells  under  said  lease 
thereafter  drilled  on  their  respective  lots  of 
said  312-acre  tract  of  land,  and  that  Dan- 
iel V.  Mocve  and  Abraham  Moore  do  receive, 
take,  and  hold  as  their  own  property  or 
moneys,  to  be  paid  on  account  of  gas  and  the 
oil  royalties  to  be  delivered  from  all  wells 
imder  said  lease  thereafter  drilled  on  the 
part  of  the  312  acres  described  as  the  Ai- 
pheuB  Sine's  tract  of  land,  calling  for  45 
acres,  and  also  the  land  bought  by  John 
Moore  from  Clinton  Martin  and  Thomas  Mar- 
tin, which  land  was  devised  to  them  by  the 
last  will  and  testament  of  John  Moore.  From 
this  decree  the  devisees  of  John  Moore,  ex- 
cept the  heirs  of  Prudence  Shriver  and  Abra- 
ham Moore,  appealed  to  this  court,  and  as- 
signed as  error  that  the  bill  filed  in  the 
cause,  being  a  bill  of  interpleader,  has  not 
annexed  thereto  an  affidavit  that  there  is  no 
collusion  between  plaintiff  and  any  of  the 
parties  to  this  cause,  as  Is  required  to  be 
done  under  the  laws  of  this  state;  (2)  be- 
cause the  court  erred  in  decreeing  that  the 
heirs  of  Prudence  Shriver  should  take,  re- 
ceive, and  hold  as  their  own  property  all 
sums  to  be  ixaid  on  account  of  gas  by  the 
lease  executed  by  John  Moore  in  his  lifetime, 
and  from  the  wells  thereafter  to  be  drilled 
under  said  lease  on  that  part  of  the  812 
acres  designated  as  lot  No.  5,  as  well  as  the 
royalty  on  oil  to  be  produced  from  said  lot, 
and  in  not  decreeing  that  the  gas  and  oil 
lease  having  been  made  in  the  lifetime  of 
John  Moore,  reserving  the  money  royalty,  if 
gas  should  be  found  and  marketed,  and  the 
oil  royalty,  which  being  a  sale  of  the  oil 
and  gas,  the  royalties  reserved  in  money 
and  in  kind  were  purchase  money,  and  es- 
pecially was  the  money  royalty  reserved  on 
account  of  gas  purchase  money,  and  being 
reserved  by  the  lessor  In  his  lifetime  upon 
the  sale  of  the  oil  and  gas,  the  same  then 
being  real  estate;  that  the  purchase  money 
should  pass  to  the  representative  of  John 
Moore,  deceased,  and  be  divided  among  his 
heirs  and  devisees  as  personal  property;  and 
because  the  decree  adjudicated  the  rights 
and  interests  of  Daniel  V.  Moore  and  Abra- 
ham Moore,  two  of  the  legatees  and  devisees 
of  the  said  John  Moore,  in  and  under  said 
lease,  without  having  made  them  parties  to 
the  suit  In  2  Daniell's  Ch.  PI.  &  Pr.  1562,  It 
is  said:  "As  to  the  sole  ground  on  which 
the  Jurisdiction  of  the  court  in  this  case  is 
supported  is  the  danger  of  injury  to  the 
plaintiff  from  the  doubtful  title  of  the  de- 
fendants, the  court  will  not  permit  the  pro- 
ceeding to  be  used  collusively  to  give  advan- 
tage to  either  party.  Therefore,  with  a  bill 
of  interpleader  the  plaintiff  must  file  an  af- 
fidavit that  there  is  no  collusion  between 
him  and  any  of  the  parties.  The  bill  is  de- 
murrable, if  the  affidavit  Is  not  annexed,  or, 
at  least,  filed  with  it    The  affidavit  may  be 


sworn  before  the  bill  Is  actually  filed.  Where 
there  are  several  plaintiffs  they  must  all  Join 
in  the  affidavit,  or  the  affidavit  must  show 
satisfactorily  why  the  other  plaintiffs  do  not 
Join;'*  and  cases  there  cited.  Also  In  Story'it 
Equity  PI.  (10th  Ed.)  §  291:  "As  every  such 
bill  is  founded  upon  the  admitted  want  of  in- 
terest in  the  plaintiff,  and  Is  at  the  same 
time  susceptible  of  being  used  collusively  to 
give  an  undue  advantage  to  one  of  the  con- 
tending parties,  two  things  are  required  as 
precautions  to  prevent  any  abuse  of  the  pro- 
ceeding. In  the  first  place,  the  plaintiff  must 
annex  an  affidavit  that  there  Is  no  collusion 
between  him  and  any  of  the  parties;  in  the 
next  place,  If  there  is  any  money  due  he 
must  bring  it  Into  court,  or  at  least  offer  to 
do  so  by  his  bill.  If  he  does  not  do  so,  it 
is  in  strictness  a  good  ground  of  demurrer.*' 
In  Dickeschied  v.  Bank,  28  W.  Va.  340,  at 
page  345,  speaking  of  bills  In  interpleader, 
the  court  says:  "The  prayer  of  the  bill  of  In- 
terpleader should  also  be  correctly  framed 
by  praying  that  the  defendants  may  set  forth 
their  titles  and  may  interplead  and  settle 
and  adjust  their  demands  between  them- 
selves. *  *  *  To  such  bills  an  affidavit 
is  always  required  of  the  plaintiff  that  he 
does  not  collude  with  either  of  the  defend- 
ants." In  case  at  bar  there  Is  neither  affi- 
davit annexed  to  the  bill  nor  filed  with  it, 
which  affidavit  is  held  to  be  essential.  It 
does  not  appear  from  the  record  that  Daniel 
V.  Moore  and  Abraham  Moore  were  made 
parties  to  the  bill,  while  it  appears  from  the 
record  that  they  are  devisees  of  parts  of  the 
812  acres,  and  are  necessary  parties  to  the 
suit.  In  Gallatin,  L.  C.  &  O.  Ck).  v.  Davis,  44 
W.  Va.  109,  28  S.  B.  747,  Syl.,  point  8,  it  la 
held:  "It  is  Immaterial  in  what  manner  it  is 
brought  to  the  attention  of  this  court  that 
the  decree  complained  of  was  rendered  in  the 
absence  of  proper  parties,  the  case  will  be 
reversed  and  remanded  in  order  that  proper 
parties  may  be  made."  As  to  the  rights  of 
the  defendants,  respectively,  the  court  having 
adjudicated  such  rights  in  the  absence  of  nec- 
essary parties,  the  decree  must  be  reversed 
and  the  cause  remanded  for  proper  parties  to 
be  made  thereto,  and  for  further  proceedings 
to  be  had  therein. 

(66  W.  Va.  56i) 

MANNON  V.  CAMDEN  INTERSTATE  RY. 

CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dea  20,  1904.) 

OABBIBBS  —  INJUBT    TO    PASSENOEBS  —  STBEET 

BAILBOADS-^BOLLET  WIBB8— CONTBIBUTOBT 

REOLI6EIVCE— DBliUBBBB  TO  EVIDENCE.. 

1.  Street  railway  companies,  for  the  protec- 
tion of  their  passengers,  are  bound  to  exercise 
extraordinary  care,  and  the  utmost  skill,  dili- 
gence, and  •human  foresight,  in  keeping  in  re- 
pair the  necessary  appliances  used  by  them  in 
the  transportation  of  such  passengers,  and  the 
slightest  negligence  on  their  part  renders  them 
liable  for  all  accidents  to  such  passengers  o& 
casioned  thereby. 
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"he  frefjpient  breaking  of  a  trolley  wire  at  | 
ar  a  ^iven  point  Is  evidence  to  justify  a 
n  finding  such  a  company  negligent  in  dis- 
ing  the  duties  It  owes  to  the  public  and 
tssengers. 

Vhether  a  passenger  acted  with  ordinary 
noe  in  leaping  from  a  car  in  motion,  or 
a  rash  apprehension  of  danger  which  did 
ixist,  under  circumstances  of  age,  time, 
,  experience,  and  other  facts,  about  which 
nabfe  men  might  differ  as  a  justification 
ach  conduct,  is  a  question  of  fact  for  a 
and  not  a  question  of  law  for  the  court. 
Fudgment  of  the  circuit  court  overruling  a 
rrer  to  evidence  will  be  afilrmed  unless  it 
Qtrary  to  the  ];)lain  pre^nderance  of  the 
nee,  or  it  is  without  evidence  to  support 
to  some  material  question  at  issue, 
llabus  by  the  Court.) 

ror  to  Clrcnit  Court,  Cabell  County;   B. 
oolittle,  Judge. 

tion   by   Charles  Mannon   against  the 
3en      Interstate      Railway     Company, 
ment  for  plaintiff.    Defendant  brings  er- 
Affirmed« 

nson  A  Thompson,  for  plaintiff  in  er- 
Neal  &  Null  and  Campbell,  Holt  ft  Dun- 
for  defendant  in  error. 

ENT,  J.  The  Camden  Interstate  Rail- 
Company  complains  of  a  Judgment 
nst  It  in  fayor  of  Charles  Mannon,  ren- 
d  by  the  circuit  court  of  Cabell  county  on 
27th  day  of  March,  1902,  for  the  sum  of 
)0,  damages  occasioned  by  an  accident 
1  the  12th  day  of  September,  1901, 
rles  Mannon,  the  plaintiff,  an  unsophis- 
:ed  coimtry  boy  ftom  the  state  of  Ohio, 
'ded  ao  open  car  on  the  defendants' 
?t  railway  line  extending  from  the  city 
luntington  to  the  town  of  Quyandotte. 
le  the  car  was  running  at  a  rapid  rate, 
trolley  wire,  which  had  been  In  use  since 
:,  and  which  had  broken  quite  a  number 
imes  near  the  same  spot,  parted,  and 
le  considerable  noise,  causing  the  wires 
attle,  and  one  of  the  poles,  rotten  near 
ground,  to  break  off  and  fall  over  against 
wires.  The  boy  became  excited  and 
med  along  with  the  other  passengers, 
before  the  car  could  be  stopped,  being 
rehonslve.  of  danger,  leaped  from  the 
broke  his  leg,  and  tore  the  ligaments  of 
ankle,  so  that  he  became  permanently 
red  for  life.  The  defendant  demurred 
he  evidence,  and  the  Jury  found  a  ver- 
for  $2,500.  The  defendant  moved  to 
It  aside  as  excessive,  }?ut  the  court,  hav- 
determined  the  demurrer  to  the  evidence 
Favor  of  the  plaintiff,  and  the  plaintiff 
ing  released  $1,000  of  the  verdict,  eif- 
6  judgment  against  the  defendant  for 
00,  following  the  case  of  Ohio  R.  R.  Co. 
?lake,  38  W.  Va.  718,  18  S.  B.  957.  It  Is 
icient  to  say  with  regard  to  this  matter 
t  $1,500  is  not  excessive,  considering  the 
uro  and  character  of  the  injury  received, 
.  that  the  plaintiff  is  maimed  and  disfig- 
a  for  life.  It  is  doubtful  whether  $2,500 
Id  be  considered  an  excessive  verdict  as 
latter  of  compensation  in  consideration  of 


the  character  of  the  injury  received  hy  a 
strong,  healthy  boy  18'  years  of  age. 

There  are  really  only  two  questions  of  Im- 
portance that  are  presented  by  the  record  in 
this  case:  First,  was  the  defendant  guilty 
of  negligence?  Second,  was  there  such  ap- 
parent danger  as  justified  the  plaintiff  leap- 
ing from  the  car? 

The  law  on  both  these  questions  sbems  to 
have  been  fully  considered  and  settled. 
They  are  primarily  jury  questions,  and,  if 
the  evidence  in  relation  thereto  la  sufildent 
to  sustain  the  verdict  of  a  jury,  this  court 
is  bound  to  afilrm  the  judgment  overruling 
the  demurrer. 

As  to  the  first  of  these  questions,  the  de- 
fendant is  In  duty  bound  to  the  public,  from 
which  it  enjoys  its  franchise  and  fares,  to 
exercise  the  utmost  diligence  possible  to 
secure  the  safe  transportation  of  its  passen- 
gers, of  all  ages,  character,  disposition,  and 
Information.  To  this  end  it  must  furnish 
appliances  of  the  most  approved  construc- 
tion, and  keep  them  in  perfect  repair,  so 
far  as  human  skill  and  foresight  can  provide. 
It*  must  at  all  times  exercise  the  highest  de- 
gree of  vigilance  in  superintending  the  ap- 
pliances used  by  it,  so  that  they  may  be  kept 
in  the  best  possible  condition,  for  it  is  using 
the  most  dangerous  of  all  propellljig  agents, 
and  to  neglect  its  duties  in  this  respect  is 
to  trifie  with  human  life,  and  render  its  neg- 
ligence criminal  In  Its  nature.  Snyder  v. 
Wheeling  Electrical  Company,  43  W.  Va.  661, 
28  S.  B.  733,  39  L.  R.  A.  409,  64  Am.  St  Rep. 
922;  Searl  v.  Ry.  Co.,  32  W.  Va.  870,  9  S. 
B.  248;  Cooper  v.  Ry.  Co.,  24  W.  Va.  87. 
The  slightest  negligence  on  the  part  of  the 
railway  company  is  gross  negligence.  Rail- 
road Company  v.  Horst,  93  U.  S.  291,  23  L. 
Ed.  898;  Railroad  Company  v.  Derby,  14 
How.  486,  14  li.  Ed.  502;  The  Steamboat 
New  World  v.  King,  16  How.  469,  14  L.  Ed. 
1019;  R.  R.  Co.  v.  Lock  wood,  17  Wall.  357, 
21  L.  Ed.  627.  The  cases  on  this  question 
are  generally  reviewed  in  the  case  of  Spell- 
man  V.  Lincoln  Rapid  Transit  Company,  36 
Neb.  890,  55  N.  W.  270,  20  L.  R.  A.  316,  38 
Am.  St.  Rep.  753. 

The  evidence  in  the  present  case  from 
which  a  jury  would  have  the  right  to  find 
negligence  is  the  smallness  of  the  wire,  its 
use,  wear  and  tear,  and  exposure  to  the  ele- 
ments for  10  years,  its  frequent  breaking 
near  the  same  place,  its  patchwork  condi- 
tion and  the  rotten  character  of  the  line 
poles,  all  tending  to  show  want  of  that  de- 
gree of  care  that  the  law  requires.  The  fact 
that  the  new  patch  out  of  old  wire  broke 
tends  to  show  that  the  wire  used  was  for 
some  reason,  weaker  than  the  old  wire  which 
had  been  breaking  previously. 

In  the  case  of  Railway  Company  v. 
Bowles,  92  Va.  738,  24  S.  E.  388,  it  Is  said: 
"Electricity  is  an  agency  no  less  powerful 
and  dangerous  than  steam,  and  Imposes 
equal  obligations  upon  those  who  use  It 
The  trolley  wire  is  a  contrivance  essential 
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to  the  tise  of  electricity  In  the  mode  adopted 
by  the  defendant  company,  and  the  fre- 
quently recurring  accidents  which  happened 
to  the  particular  wire  which  is  the  subject 
of  investigation  In  this  controversy  were 
quite  sufficient  to  warn  the  defendant  of  its 
unsafe  condition." 

On  the  question  of  negligence  the  evidence 
is  mord  than  abundant  to  sustain  the  verdict 
of  a  jury  according  to  the  law  as  settled 
beyond  dispute  or  doubt. 

Nor  Is  the  law  less  settled  on  the  ques- 
tion of  apparent  danger.  It  is  not  necessary 
that  the  danger  actually  exists,  but  that  the 
plaintiff  has  been  placed  by  the  negligence 
of  the  defendant  in  a  position  which  has  to 
him  the  appearance  of  imminent  danger 
threatened,  and  forces  him  to  momentarily 
act  for  the  preservation  of  his  safety  and 
life.  This  Is  a  question  for  the  Jury  to  de- 
termine from  the  negligence  of  the  defend- 
ant, the  nature  of  the  accident,  the  age  and 
experience  of  the  plaintiff,  and  all  the  sur- 
rounding circumstances  of  time,  place,  and 
conduct  of  others.  Whether  the  passenger 
exercised  ordinary  or  reasonable  care  under 
the  circumstances,  or  acted  from  a  rash  ap- 
pearance of  danger  which  did  not  exist,  is  a 
question  of  fact,  and  not  of  law.  1  Thomp. 
Neg.  §§  80,  81;  Poulsen  v.  Nassau  Electric  R. 
Co.,  18  App.  Div.  221,  45  N.  Y.  Supp.  941; 
Gannon  v.  N.  Y.  Ry.  Co.,  173  Mass.  40,  52  N. 
B.  1075,  43  L.  R.  A.  833;  8  Thomp.  Neg.  | 
3558;  Choquette  v.  Southern  R.  Co.,  80  Mo. 
App.  515. 

The  plaintiff,  by  its  demurrer  to  the  evl- 
dence»  having  admitted  tbat,  If  there  was 
evidence  to  support  it,  the  finding  of  the 
Jury  would  have  been  against  It,  both  as  to 
the  question  of  negligence  and  the  Justifiable 
conduct  of  the  plaintiff  under  the  circum- 
stances, this  court  cannot  do  otherwise  than 
affirm  the  Judgment  of  the  circuit  court, 
overruling  the  demurrer  to  the  evidence. 


(66  W.  Va.  645) 
KENOVA  TRANSFER  CO.  v.  MONON- 
GAIIELA  RIVER  CONSOL. 
COAL  &  COKE  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  20,  1904.) 

SALB— ACTION  FOB  PBICE— MISTAKE— WHEN   NO 
DEFENSE  TO    ACTION    AT  LAW. 

1.  In  a  snit  at  law  for  the  possession  of  per- 
sonal property  purchased  under  a  written  con- 
tract, where  the  evidence  of  the  defense  shows 
n  mistake  on  the  part  of  the  defendant  as  to 
the  identity  of  the  property  sold,  yet  the  de- 
fendant makes  no  offer  to  place  the  plaintiff  in 
statu  quo,  but  relies  wholly  on  the  defense  of 
no  sale,  the  court  cannot  do  otherwise  than 
render  a  judgment  in  accordance  with  the  plain 
preponderance  of  the  evidence. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Wayne  County; 
B.  S.  Doollttle,  Judge. 

Action  by  the  Kenova  Transfer  Company 
against  the  Monongahela  River  CJonsolidat- 
ed  Coal   &  Coke  Company.     Judgment  for 


plaintiff,   and  defendant  brings  error.     Af- 
firmed. 

Campbell,  Holt  &  Duncan,  for  plaintiff  in 
error.  W.  W.  Marcum  and  Simms  &  Ens- 
low,  for  defendant  in  error. 

DENT,  J.  Writ  of  error  of  the  Mononga- 
hela River  Consolidated  Coal  &  Coke  Com- 
pany, defendant,  to  the  Judgment  of  the  cir- 
cuit court  of  Wayne  county  in  favor  of  the 
Kenova  Transfer  Company,  plaintiff,  for  the 
possession  of  a  white  pine  barge  or  fuel  flat, 
or,  in  lieu  thereof,  the  sum  of  $1,000. 

The  facts  are  as  follows,  to  wit: 

On  the  18th  day  of  January,  1902,  the 
agent  of  the  plaintiff,  F.  R.  Peck,  entered 
into  the  following  contract  with  S.  D.  Swaney, 
agent  of  the  defendant: 

"Kenova,  W.  Va.,  January  18th,  1902.  The 
Monongahela  River  Cons.  O.  &  C.  Co.  here- 
by sell  to  the  Kenova  Transfer  Co.,  of  Ke- 
nova, W.  Va.,  two  wrecks  of  coal  boats,  to- 
gether with  their  contents,  and  all  the  coal 
that  may  have  come  out  of  said  wrecks,  ly- 
ing on  the  bed  of  the  river  within  a  radius 
of  200  feet  from  each  piece,  located  about 
500  to  700  feet  below  the  Kenova  bridge, 
near  the  West  Virginia  shore. 

"Also  all  pieces  of  wrecks  not  mentioned 
above  lying  in  the  Ohio  river,  from  a  point 
100  feet  below  the  Kenova  bridge  to  Virginia 
Point  All  as  lost  by  the  steamer  'Fred  Wil- 
son,' Dec.  30th,  1901. 

"In  consideration  of  which  the  said  Keno- 
va Transfer  Company  hereby  agrees  to  pay 
to  the  said  Monongahela  River  Consolidated 
Coal  &  Coke  Company  the  sum  of  fifty  dol- 
lars ($50.00),  receipt  of  which  is  hereby  ac- 
knowledged. 

"ISignedJ  M.  R.  a  C.  &  C.  Co.. 

•*Per  S.  D.  Swaney, 
,      -Master  Str.  Fred  Wilson." 

Under  this  contract  the  plaintiff  raised, 
brought  to  the  shore,  and  repaired  the  fuel 
flat  in  controversy,  claiming  the  same  as 
covered  thereby.  The  defendant  then  seized 
and  carried  the  same  away.  The  plaintiff 
sued  and  recovered  judgment,  and  the  de- 
fendant complains  thereof.  'The  question 
raised  depends  entirely  upon  the  evidence. 
The  plaintiff  proves  by  a  strong  preponder- 
ance of  the  testimony  that  the  fuel  fiat  is 
one  of  the  wrecks  named  in  the  contract 
and  purchased  by  it,  and  it  is  almost  clear 
on  the  defendant's  behalf  that  defendant's 
agent,  when  he  sold  the  fuel  flat,  thought  it 
to  be  an  ordinary  coal  barge — it  then  being 
covered  by  water — and  that  he  did  not  in- 
tend to  sell  it,  if  it  were  the  fuel  flat 
It  is  a  case  of  mistaken  identity  as  to  the 
property  sold.  The  mistake,  from  the  evi- 
dence, which  it  is  wholly  unnecessary  to  set 
out  in  full,  was  on  the  part  of  the  defend- 
ant; and,  had  it  sought  to  have  had  the 
contract  rescinded,  and  offered  to  place  the 
plaintiff  In  statu  quo,  it  might  have  furnish- 
ed a  good  defense  to  plaintiff's  suit.  In  total 
disregard  of  plaintiff's  rights,  it  determined 
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arlly  settle  the  controversy  by  an 
seizure  of  the  fnel  flat.  24  Am.  & 
Law  (2d  Ed.)  645.  It  now  makea 
to  restore  the  plaintiff  its  money, 
pense  it  for  raising  and  repairing 
flat,  but  stands  purely  en  its  legal 
If  there  was  any  doubt  as  to  the 
ranee  of  the  testimony,  that  doubt 
e  resolved  in  favor  of  the  finding 
reuit  court  Hysell  v.  Sterling  Coal 
facturing  Co.,  46  W.  Va.  158,  33  S. 
Uit  the  evidence  furnishes  no  doubt 
{  to  the  fuel  flat  having  been  one  of 
ks  purchased,  nor  as  to  $1,000  being 
value  thereof,  although  there  ap- 
have  been  a  mistake  on  the  part  of 
It's  agent,  against  which  this  courty 
le  circumstances,  is  powerless  to  af- 
ef. 
idgment  is  affirmed. 


.  547) 

RICHARD  &  CO.  T.  CRITCHLOW 
JTH  PENN  OIL  CO.,  Garnishee). 

e  Court  of  Appeals  of  West  Virginia. 
Dec  20,  1904.) 

[MENT&-H9TAY<-JTTBI8Dimon  OP  CIE- 
OXJIT  COURT. 

ceedingB  on  junior  attachments  against 
hee  should  be  stayed  until  proceedings 
>r  attachments  against  the  same  gar- 
re  determined,  unless  the  amount  gar- 
s  sufficient  to  satisfy  both  sets  of  at- 
ts. 

oral  attachments  are  sued  out  in  Greene 
Pa.,  and  served  on  a  garnishee.  A  sub- 
attachment  is  sued  out  in  Marion  coun- 
Va.,  by  a  different  plaintiff,  against  the 
ifendant,  and  served  on  the  same  gar- 
The  question  is  presented  in  each  of 
tachment  suits  as  to  which  attachments 
itied  to  priority  under  the  statute  of 
vania,  as  a  matter  of  comity,  and  to 
>nfusion  and  conflict  of  decisions  to  the 
at  of  the  garnishee.  The  proceedings 
be  jurisdiction  of  the  courts  of  this  state 
be  stayed  until  the  matter  of  priority  is 
by  the  courts  of  Pennsylvania  having 
tion  thereof. 

bus  by  the  Court.) 

r  to  Circuit  Court,  Marion  County; 
7.  Mason,  Judge. 

>n  hy  ^.  A.  Prlchard  &  'Co.  against 
1  Gritchlow,  in  which  the  South  Penn 
npany  was  garnished.  F^om  the  judg- 
plalntiffs  bring  error.    Reversed. 

5.  Meredith,  for  plaintiffs  in  error.  A. 
R.  F.  Fleming  and  U.  N.  Amett,  for 
ants  in  error. 

^T,  J.  F.  A.  Prlchard  &  Co.  sued  out 
achment  on  the  30th  day  of  October, 
igainst  Samuel  Crltchlow  for  the  sum 
,353.26  in  the  intermediate  court  of 
Q  county,  and  had  the  same  served 
rlth  on  the  South  Penn  Oil  Company, 
mishee.  The  garnishee  filed  several 
irs  and  amended  answers,  setting  up 
ict  that  It  was  a  corporation  of  the 
of  Pennsylvania;  that  it  was  indebted 


to  the  defendant  in  said  state  of  Pennsylva- 
nia, where  said  debt  was  contracted  and  pay- 
able, to  the  amount  of  $796.71,  which,  it  was 
ready  and  willing  to  pay  over  according  to 
the  direction  of  the  court;  that  W.  G.  Phil- 
lips had  instituted  suit  on  the  19th  day  of 
October  in  the  common  pleas  court  of  Greene 
county  against  the  same  defendant  for  the 
sum  of  $673.34,  and  had  an  attachment  isr 
sued,  and  forthwith  placed  in  the  hands' of 
the  sheriff  of  said  county  to  be  levied;  that 
James  Phillips  had  done  likewise  for  the  sum 
of  $292;  that  on  the  20th  day  of  October, 
1900,  Ingraham  had  done  likewise  for  the 
sum  of  $419.38%;  that  Charles  Ligne  had 
done  likewise  for  the  sum  of  $385;  that  the 
Lidecker  Tool  Company  had  done  likewise 
for  the  sum  of  $G24;  that  on  the  2d  day  of 
November,  1900,  all  said  last-named  attach- 
ments were  served  on  the  garnishee.  With 
its  answers  the  garnishee  filed  exemplificar 
tions  of  the  records  of  such  suit?,  which 
clearly  show  the  issuance  and  service  of  the 
attachments  as  alleged,  and  also  that  the 
garnishee  has  filed  answers  to  such  last- 
mentioned  attachments,  setting  up  the  serr- 
ice  and  pendency  of  the  writ  of  attachments 
in  this  suit  The  intermediate  court  of  Mari- 
on county  was  of  the  opinion  that  the  plain- 
tiff's attachment,  although  issued  last,  Imv- 
Ing  been  served  on  the  garnishee  first,  was 
entitled  to  priority  over  the  Pennsylvania  at- 
tachments, although  they  were  issued  and 
placed  in  the  hands  of  the  officer  first,  but 
were  last  in  service  on  the  garnishee,  and 
gave  Judgment  in  favor  of  the  plaintiff.  The 
garnishee  appealed  to  the  circuit  court,  and 
that  court,  being  of  the  opinion  that  as  the 
statute  of  Pennsylvania  fixed  the  priorities 
according  to  the  time  the  attachments  were 
placed  in  the  hands  of  the  officer  for  serv- 
ice, and  not  when  served,  this  gave  the  Penn- 
sylvania attachments  priority,  reversed  the 
Judgment  and  dismissed  the  plaintiff's  at- 
tachment 

The  Judgment  of  the  circuit  court  appears 
to  be  premature.  By  its  own  ascertainment, 
the  common  pleas  court  of  Pennsylvania  first 
had  Jurisdiction  of  this  controversy,  and, 
being  first  in  time,  should  have  been  permit- 
ted to  adjudicate  the  same,  and  the  circuit 
court  of  the  state  should  have  awaited  such 
adjudication.  If  prior  Jurisdiction  were  in 
doubt,  as  the  question  involved  the  con- 
struction of  the  Pennsylvania  statute  on  at- 
tachments, as  a  matter  of  comity,  and  to 
save  confusion  in.  and  confilct  of  decisions 
to  the  detriment  of  litigants,  such  doubt 
should  be  resolved  In  favor  of  the  Pennsyl- 
vania tribunal.  The  court  of  that  state 
should  construe  its  own  statutes,  and  the 
courts  of  this  state  are  bound  by  such  con- 
struction. Otherwisa  endless  confusion  would 
result  Nimick  v.  Mingo  Ironworks,  25  W.  Va. 
184.  It  is  true  that  the  courts  of  Pennsyl- 
vania have  apparently  settled  the  law  in  ac- 
cordance with  the  contention  of  the  gar- 
nishee, to  wit,  that  the  lien  of  the  attachment 
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begins  at  the  time  It  Is  placed  in  the  hands 
of  the  officer,  and  not  at  the  time  of  the  serv- 
ice on  the  garnishee.  Underhlll  v.  McManus, 
175  Pa.  89;  Bank  ▼.  Hllgert,  3  Pennypacker, 
440.  The  common  pleas  court  has  not  yet 
passed  on  the  attachments  inyolved,  so  as 
to  bring  them  within  the  pale  of  these  deci- 
sions, and  has  rendered  no  judgment  against 
the  garnishee.  Hence  the  garnishee  Is  not 
in  a  position  to  plead  such  attachments  in 
bar  of  the  plalntlfiT's  attachment,  nor  should 
the  circuit  court  dismiss  the  plaintiff's  at- 
tachment until  such  plea  is  available  and  is 
filed,  but  should  stay  proceedings  on  the 
plaintiflTs  attachment  until  the  prior  attach- 
ments are  disposed*  of  and  ended.  14  Am. 
&  En.  En.  Law  (2d  Ed.)  870.  The  fact  that 
prior  garnishment  proceedings  are  pending 
against  the  garnishee  is  not  ground  for  dis- 
charging the  garnishee  in  the  subsequent  pro- 
ceedings, as  he  may  not  eventually  be  char- 
ged in  the  prior  proceedings  to  the  full  ex- 
tent of  his  indebtedness  to  the  defendant, 
or  in  fact  may  not  be  charged  at  all  therein. 
Id. 

The  circuit  court,  having  reached  the  con- 
elusion  that  the  common  pleas  court  had  pri- 
or Jurisdiction  of  the  property  in  controversy, 
should  have  left  the  determination  of  both 
the  law  and  facts  to  that  court,  and  should 
have  continued  the  plaintifTa  attachment  to 
await  such  ^determination,  as  the  garnishee 
showed  by  its  answer  that  it  was  endeavor- 
ing to  have  the  questions  involved  decided  by 
that  court. 

For  these  reasons,  the  judgment  is  revers- 
ed and  the  case  remanded. 

(66  W.  Va.  660> 

STATE,  to  Use  of  TYLER  COUNTY  COURT, 
V.  SISTERSVILLE,  M.  &  M.  TURN- 
PIKE CO.  et  al. 

(Supremo  Court  of  Appeals  of  West  Virginia. 

Dea  20,  1904.) 

COXTNTT   COURT— LEGAL  RBPBESENTATIVB   OF 
MAQISTEBIAL  DISTRICTS— PENAL 
BON  D— DECLARATION . 

1.  The  county  court  is  the  legal  representative 
of  the  various  magisterial  districts  of  the  coun- 
ty, which  can  only  sue  and  be  sued  in  its  name, 
as  they  have  no  legal  existence  for  the  purposes 
of  suit. 

2.  In  a  suit  on  a  penal  bond,  in  which  the 
county  and  a  district  are  both  interested,  the 
declaration  should  show  whether  the  suit  is  for 
an  injury  or  loss  suffered  by  the  county  or  by 
the  district,  and  in  what  such  loss  or  injury 
consists;  and,  if  it  fails  to  do  so,  it  will  be 
held  to  be  bad  on  demurrer. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Tyler  County;  M. 
H.  WUIis,  Judge. 

Action  by  the  state,  to  the  use  of  the  coun- 
ty court  of  Tyler  county,  against  the  Sisters- 
vllle,  MIddleboume  &  McElroy  Turnpike 
Company  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Reversed. 

T.  P.  Jacobs,  for  plaintiffs  in  error.  O.  W. 
O.  Hardman,  Pugh  &  Pugh,  and  I.  M.  Under- 
wood, for  defendant  in  error. 


DENT,  J.  The  Sistersvllle,  Mlddlebourne 
&  McElroy  Turnpike  Company,  B.  J.  Miller, 
Robert  McCormlck,  G.  B.  West,  G.  B.  Sle- 
maker,  and  John  H.  McCoy  claim  they  are 
aggrieved  by  a  final  judgment  of  the  circuit 
court  of  T^ler  county  in  favor  of  the  state 
of  West  Virginia,  suing  for  the  use  and  bene- 
fit of  the  coimty  court  of  said  county,  for  the 
sum  of  $10,638.16%,  with  interest  and  costa 
The  suit  in  which  such  Judgment  was  render- 
ed was  founded  on  a  bond  executed  by  the 
defendants  to  the  state  of  West  Virginia  at 
the  Instance  of  the  county  court  in  the  pen- 
alty of  $40,000.  The  condition  of  the  bond, 
among  other  things,  was  that  If  the  defend- 
ant corporation  should  macadamize  that  por- 
tion of  the  Sistersvllle  and  Salem  Turnpike 
from  the  corporate  limits  of  Sistersvllle  to 
the  iron  bridge  near  J.  C.  McCoy's,  according 
to  the  plan,  profile,  and  specifications  now  on 
file  in  the  clerk's  office  of  said  court,  then 
the  obligation  was  to  be  void;  otherwise  to 
be  in  full  force.  The  county  had  given  the 
company  the  use  of  this  road,  with  the  right 
to  collect  tolls  thereon,  provided  it  should 
Improve  it  as  aforesaid,  and  also  turned  over 
to  the  company  $20,000  in  bonds  of  Lincoln 
district,  in  said  county,  for  a  certificate  of 
stock  to  tills  amount.  The  county  claims 
that  the  company  failed  to  carry  out  its  con- 
tract, and  thereupon  it  brought  this  suit  in 
the  name  of  the  state  on  the  bond,  for  its  nse 
and  benefit 

The  first  claim  of  the  defendants,  and 
seemingly  their  main  reliance,  which  is  rais- 
ed by  demurrer,  motion  to  exclude  the  evi- 
dence and  instruct  the  Jury  for  the  defend- 
ants, and  motion  for  a  new  trial  and  In  arrest 
of  Judgment,  is  that  the  county  court  has  no 
such  interest  as  entitles  it  to  maintain  the 
suit  The  contract  to  macadamize  this  road 
was  made  with  the  county  court.  The  road 
was  under  the  court's  supervision  and  care 
for  the  benefit  of  the  public.  It  granted  the 
use  of  the  road,  with  the  privilege  of  collect- 
ing tolls  thereon,  on  condition  that  the  road- 
bed was  constructed  according  to  certain 
plans  and  specifications.  If  the  company 
failed  to  comply  with  such  condition,  the 
county  had  the  right  to  institute  proceedings 
to  forfeit  the  company's  right  to  such  tolls 
and  recover  the  same.  The  county  court  is 
also  the  legal  representative  of  the  district  of 
Lincoln.  Such  district  can  only  sue  and  be 
sued  in  the  name  of  the  county  court,  for  it 
is  a  legal  nonentity,  having  no  existence  in 
the  light  of  the  law,  except  by  and  through 
the  county  court.  Hence  the  county  court 
has  the  right  to  sue  upon  this  bond  for  any 
injury  suffered  by  reason  of  the  breach  there- 
of by  such  district  Neale  t.  County  Court, 
43  W.  Va.  90,  27  S.  E.  370.  As  a  part  of  the 
consideration  of  the  bond  in  suit  $20,000  lu 
bonds  of  the  district  was  delivered  to  the 
company  to  enable  it  to  prosecute  the  build- 
ing of  the  road,  and  on  condition  that  the 
road  should  be  completed  according  to  the 
plans  and  specifications.    The  failure  ot  the 
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company  to  perform  its  contract  in  whole  or 
in  part  destroyed  the  consideration  for  such 
bonds  in  whole  or  in  part,  and  the  county 
court  was  entitled  to  have  such  bonds  return- 
ed to  it,  or  to  recover  the  value  thereof,  at 
least  to  the  extent  the  consideration  therefor 
had  failed.  The  money  thus  recovered  would 
belong  to  the  district,  and,  according  to  the 
vote  of  the  people,  should  be  used  in  com- 
pleting the  company's  contract,  or  in  making 
the  road  Just  as  good  and  valuable  as  the 
contract  would  have  made  it  But  it  is  said 
that  the  district  is  a  stockholder.  This  is 
true,  but  it  is  a  conditional  stockholder,  sub- 
ject to  the  completion  of  the  road  according 
to  contract;  and  as  to  such  condition,  and 
until  it  is  fulfilled,  the  district  is  a  creditor 
of  the  company. 

It  is  said  that  recovery  in  this  action  will 
reduce  the  assets  of  the  company,  and  will 
diminish  the  stockholders'  dividends.  Such 
Is  the  case  with  every  creditor  who  is  also 
a  stockholder,  and  because  the  payment  of 
bis  debt  will  diminish  his  dividends  is  no  le- 
gal reason  why  his  debt  should  not  be  first 
satisfied.  From  all  this,  it  is  plain  that  the 
county  court  has  two  distinct  causes  of  in- 
jury for  which  it  could  sue.  One  would  be 
in  its  own  right,  strictly,  for  the  forfeiture 
of  the  toU  franchise  or  privilege,  and  the  re- 
covery of  the  tolls,  which  it  might  have  oth- 
erwise received  itself,  and  the  other  in  be-" 
half  of  the  district  for  the  recovery  of  its 
bonds,  or  the  value  thereof,  to  the  extent  the 
company  has  failed  to  comply  with  its  con- 
tract. So  it  seems  plain  that  the  county 
court  has  the  right  to  maintain  this  suit  in 
tho  name  of  the  state,  on  proper  allegations, 
for  either  of  the  purposes  aforesaid. 

The  declaration  is  demurred  to  for  the  rea- 
son that  the  Injury  to  the  county  court,  and 
of  which  it  complains,  is  not  sufficiently  set 
forth  to  give  the  defendants  notice  thereof. 
The  declaration  alleges  that  the  company 
failed  to  properly  construct  the  road,  and  that 
it  "will  be  of  defective  service  for  the  people 
who  are  compelled  to  use  it,"  but  It  fails  to 
allege  that  the  county  court  has  sustained 
any  Injury  by  reason  thereof,  or  that  the 
consideration  for  the  bonds  of  Lincoln  district 
has  thereby  failed  in  whole  or  part,  and  the 
county  court  is  entitled  to  have  the  same  re- 
turned to  It  or  to  recover  the  value  thereof. 
The  county  court  certainly  cannot  recover 
unless  it  shows  by  proper  allegations  in  what 
manner  it  has  been  injured.  Section  2,  c.  10, 
Code  1890.  If  it  sues  for  Injury  done  to  Lin- 
coln district,  it  should  so  allege,  so  that  the 
recovery  may  be  credited  to  such  district,  and 
expended  as  its  voters  directed.  If  it  sues 
for  an  injury  to  itself,  it  should  so  allege,  for 
the  same  reason.  If  the  county  court  had 
gone  on  and  completed  the  road  according 
to  the  plans  and  specifications,  and  made 
good  the  company's  contract,  it  would  be  en- 
titled to  sue  and  be  reimbursed  for  its  out- 
lay. The  declaration  fails  to  show  whether 
the  county  is  endeavoring  to  recover  from  the 


company  and  its  sureties  the  amount  of  its 
default  for  the  benefit  of  itself,  or  of  the  dis- 
trict of  Lincoln.  If  a  recovei^y  should  be 
had  on  behalf  of  the  district,  the  company 
would  be  entitled  to  have  the  same  expended 
in  the  Improvement  of  the  road,  or  to  have  a 
proportionate  number  of  the  shares  of  stock 
held  by  the  county  for  the  benefit  of  such 
district  returned  to  it  and  canceled.  The 
county  court  cannot  both  hold  the  stock  and 
recover  the  money  back,  unless  it  uses  the 
money  in  completing  the  company's  contract. 
The  defendant  Is  Interested  to  this  extent  in 
knowing  In  whose  behalf  and  for  what  injury 
the  recovery  Is  demanded.  The  county  court 
has  authority  to  sue  for  an  Injury  suffered 
by  Lincoln  district,  but,  in  doing  so,  it  should 
so  allege.  Its  double  capacity  makes  su^h 
allegations  necessary;  otherwise  its  causes  of 
action  would  be  confounded,  and  the  proof 
thereof  confusing  to  both  court  and  jury,  and 
the  recovery  indeterminate  as  to  the  proper 
beneficiary.  In  short,  the  omission  is  so  es- 
sential that  judgment  according  to  the  very 
right  of  the  case  cannot  be  given.  Section 
29,  c.  125,  Code  1899. 

To  whom  does  the  recovery  in  this  case  be- 
long— to  the  county  court  or  to  the  district 
of  Lincoln?  The  defendants  have  the  right 
to  know,  and  the  declaration  should  inform 
them,  for  they  are  interested  in  the  disposi- 
tion of  the  proceeds,  and  the  conclusiveness 
thereof. 

The  declaration  being  insufficient,  it  be- 
comes unnecessary  to  consider  other  errors 
presented,  as  the  judgment  must  be  reversed, 
the  demurrer  to  the  declaration  sustained, 
and  the  case  be  remanded,  with  leave  to  the 
plaintiff  to  amend  its  declaration  If  so  ad- 
vised.   Reversed. 

(56  W.  Va.  630) 

CLARK  et  al.  v.  HENDRICKS  CO.,  Limited, 

et  al. 

McNEELEY  v.  SAME. 

(Supreme  Court  of  Appeals  of  West  Virginia^ 

Dec.  20,  1904.) 

APPEAI^— BXVraW—COMlIISSIONKB'S    BEPORT. 

1.  Where  a  decree  is  based  upon  a  commis- 
sioner's report.  In  which  many  complicated  ac- 
counts are  involved,  and  to  which  numerous 
exceptions  are  filed,  pointing  out  various  mis- 
takes in  the  calculations,  which  run  through 
the  whole  statement  and  report,  and  affect  the 
result  thereof,  and  the  exceptions  are  overruled 
and  the  report  confirmed,  some  of  the  mistakes 
being  admitted,  but  others  thus  pointed  out  be- 
ing so  connected  and  intermingled  with  the 
whol^  statement  and  report  that  they  cannot  be 
segregated  and  correctea  without  a  restatement 
of  the  accounts,  which  is  impracticable  here, 
this  court,  for  the  reasons  stated,  will  reverse 
such  decree,  and,  without  passing  upon  them 
seriatim,  will  sustain  the  exceptions  and  remand 
the  cause,  with  instructions  to  recommit  it  to  a 
commissioner. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Tucker  Coun- 
ty;  John  Homer  Holt,  Judge. 

Bill  by  C.  B.  Clark  and  others  against  the 
Hendricks   Company,    Limited*    and   others^ 
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and  by  W.  O.  McNeeley  against  the  same 
defendants.  Decrees  for  plaintiffs,  and  de- 
fendants appeal    Reversed. 

0.  W.  Dailey,  for  appellants.     Conley  & 
Smith  and  W.  B.  Maxwell,  for  appellees. 


MILLER,  J.  The  Hendricks  Ck>mpany, 
Limited,  was  incorporated  under  the  laws 
of  this  state  on  the  21st  day  of  June,  1892, 
for  the  purpose  of  carrying  on  a  wholesale 
and  retail  mercantile  business.  The  incorpo- 
rators were  J.  E.  Poling,  J.  A.  McNeeley,  W. 
O.  McNeeley,  C.  B.  Clark,  and  T.  W.  Ryan. 
Its  principal  office  was  at  Hendricks  in 
Tucker  county.  The  capital  stock  subscribed 
was  $15,000,  in  shares  of  $100  each,  par 
value,  but  the  authorized  capital  was  $50,- 
000.  Acts  1893,  207  Corp.  The  stock  was 
afterwards  increased  to  $20,400.  The  com- 
pany did  an  extensive  business,  and  ac- 
quired a  large  amount  of  property,  both  real 
and  personal.  It  also  became  indebted  to 
various  persons  and  firms  in  sums  the  ag- 
gregate of  which  was  not  definitely  known 
to  the  stockholders  at  the  date  next  below 
mentioned.  By  their  contract  in  writing, 
bearing  date  on  the  18th  day  of  May,  1897, 
severally  signed  by  them,  J.  E.  Poling,  J.  A* 
McNeeley,  W.  O.  McNeeley,  C.  B.  Clark, 
Alice  Clark,  and  T.  W.  Ryan,  the  theh  stock- 
holders of  the  company,  determined  and 
agreed  to  discontinue  the  business  of  the 
corporation,  as  such,  from  and  after  that 
date,  wind  up  its  affairs,  provide  for  the 
payment  of  Its  debts  and  liabilities,  and  also 
for  a  division  among  its  stockholders  of  its 
capital  and  property,  after  the  payment  of 
its  debts  and  liabilities;  it  being  then  be- 
lieved by  the  stockholders  that  the  solvent 
claims  due  to  the  corporation  were  much 
more  than  sufficient  to  pay  all  of  its  indebt- 
edness. It  is,  among  other  things,  stipulat- 
ed in  the  contract  that  the  following  pro- 
visions be  and  were  thereby  made  for  the 
division  of  the  property  of  the  corporation 
among  its  stockholders,  and  also  for  the  pay- 
ment of  its  debts  and  liabilities:  First 
That  J.  E.  Poling  and  T.  W.  Ryan  should 
have  and  hold  as  their  own  from  that  date, 
with  respective  interests  therein,  as  between 
themselves,  to  be  proportioned  according  to 
their  respective  Interests  in  the  corporation, 
and  subject  to  their  assumption  and  payment 
of  certain  enumerated  debts  of  the  com- 
pany, the  payment  of  which  was  therein 
mentioned  as  assumed  by  them,  the  entire 
stock  of  merchandise,  belonging  to  the  cor- 
poration, situated  and  being  in  the  store 
and  ware  rooms  of  said  corporation  at  Hen- 
dricks, in  the  county  of  Tucker,  and  at  Har- 
man,  in  the  county  of  Randolph,  together 
with  all  fixtures  belonging  thereto,  as  there- 
tofore listed  or  inventoried,  etc.,  and  also 
certain  claims  due  to  the  company,  which 
were  thereby  transferred  to  Poling  and  Ryan, 
without  recourse  upon  the  company,  and 
which  claims  amounted  to  the  sum  of  $4,* 


604.52.  Poling  and  Ryan  were  also  to  have 
and  hold  as  their  own,  in  the  proportion 
aforesaid,  as  between  themselves,  the  house 
and  lot  in  Hendricks,  called  the  John  W.  W. 
Moore  property,  all  amounts  due  from  Moore 
to  the  company  on  notes  and  account,  but 
without  recourse,  and  all  bark  and  pulp- 
wood  contracts  then  held  by  the  company; 
said  Poling  and  Ryan  thereby  assuming  all 
liabilities  of  the  corporation  in  relation  to 
said  contracts  accruing  after  12  o'clotis  m. 
on  the  18th  day  of  May,  1897.  Second. 
That  J.  A.  McNeeley,  W.  O.  McNeeley,  C.  B. 
Clark,  and  Alice  Clark  should  have  and  hold 
as  their  own  from  that  date  all  the  real  es- 
tate of  said  corporation,  wherever  situated, 
except  the  Moore  house  and  lot  above  men- 
tioned, and  all  the  lumber  belonging  to  said 
corporation,  with  respective  interests  there- 
in in  all  of  said  property,  as  between  thenr- 
selves,  to  be  proportioned  according  to  their 
respective  Interests  In  said  corporation.  It 
was  further  stipulated  that  the  real  estate 
of  the  corporation  should  by  proper  deeds 
be  conveyed  to  the  persons  respectively  en- 
titled thereto  under  the  agreement  whenever 
the  debts  of  the  company  should  all  be  set- 
tled, and  that  in  the  meantime  none  of  said 
parties  shall  in  any  way  convey  or  Incumber 
any  of  said  real  estate,  except  expressly  sub- 
ject to  the  debts  of  the  corporation.  In  con- 
sideration of  the  premises.  Poling  and  Ryan, 
in  and  by  the  agreement,  assumed  the  pay- 
ment of  certain  specified  debts  of  the  com- 
pany, amounting  to  $15,004.52,  and  also 
agreed  to  secure  for  the  company  releases 
to  it  from  all  liability  on  account  of  said 
debts  so  assumed  by  them.  It  was  further 
agreed  that  Poling  and  Ryan  shall  not  be  re- 
quired to  pay  more  than  $15,004.52  as  con- 
sideration for  that  part  of  the  property  and 
rights  to  be  acquired  by  them  under .  the 
agreement  The  other  accounts  and  claims 
due  the  company  were  placed  in  the  hands  of 
Poling,  to  be  by  him  collected  in  the  name 
of  the  corporation,  and  the  proceeds  thereof 
paid  out  on  its  debts  and  liabilities,  other 
than  those  assumed  by  Poling  and  Byan  as 
aforesaid.  It  was  further  agreed  by  the  par- 
ties that  if  the  amount  collected  on  claims 
owing  to  the  company,  exclusive  of  those 
transferred  to  Poling  and  Ryan,  should  prove 
insufficient  to  satisfy  the  debts  of  the  cor- 
poration, exclusive  of  those  assumed  by  Pol- 
ing and  Ryan,  then  the  parties  to  the  agree- 
ment shall  pay  the  remainder  of  such  debts ; 
each  paying  such  proportion  of  such  unpaid 
debts  as  the  stock  owned  by  htm  or  her  bears 
to  all  the  capital  stock  of  the  company. 

At  the  execution  and  date  of  said  agree- 
ment the  stock  of  the  corporation  was  owned 
and  held  as  follows: 

J.  E  Poling.  50  shores $  5,000 

J.  A.  MoNpoley,  50  shares 5.000 

W.  O.  McNeeley,  50  shares •  •  6,000 

C.  B.  and  Alice  Clark,  50  shares 5,000 

T.  W.  Ryan,  4  shares 400 

Total,  204  shares $20,400 
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At  tbe  date  of  tbe  decree  appealed  from 
tbe  stock  uaa  owned  axtd  beld  as  follows: 

J.  E.  Poling,  50  shares $  5,000 

T.  W.  Ryan,  4  shares 400 

.  J.  E.  Poling  &  Ca,  50  shares 5,000 

W.  O.  McNeeley  and  W.  8.  Michael, 

100  shares 10,000 

Total.  204  shares $20,400 

C  B.  Clark  and  others,  the  then  stock- 
holders  of  the  corporation,  except  said  Mc- 
Neeleys,  filed  their  bill  In  tbe  first-mentioned 
cause  against  said  corporation,  J.  A.  Mc- 
Neeley, W.  O.  McNeeley,  and  also  many 
others  who  were  its  creditors;  and,  in  tbe 
second-described  suit,  said  W.  O.  McNeeley 
filed  bis  bill  against  tbe  corporation  and  its 
stockbolders,  except  tbe  plaintiff,  and  also 
against  its  creditors.  The  object  of  tbe  two 
suits  was  and  is  practically  the  same;  that 
is  to  say,  tbe  bills  therein  pray  that  a  re- 
ceiver be  appointed  to  take  charge  of  all  of 
tbe  property  of  the  corporation,  both  real 
and  personal ;  that  its  Indebtedness  be  ascer- 
tained and  paid ;  that  its  business  be  closed 
up  and  the  corporation  dissolved;  that  the 
property  taken  by  tbe  stockholders,  respec- 
tively, be  charged  with  Its  proper  propor- 
tion of  the  indebtedness;  and  that  the  re- 
maining assets  be  divided  among  the  stock 
holders  in  tbe  proportion  that  each  stock> 
'  holder's  stock  bears  to  the  stock ;  and  for 
general  relief. 

The  indebtedness  of  tbe  corporatioh  ap- 
pears to  have  been  afterwards  paid  in  part 
from  Its  assets,  and  in  part  by  tbe  stockhold- 
ers. During  the  progress  of  the  suit,  up  to 
that  time,  two  reports  had  been  made  by  Jeff 
Lipscomb,  a  commissioner  in  chancery,  and 
filed  in  said  cau^ie.  But  no  settlement  hav- 
ing been  made  between  the  stockholders  and 
tbe  corporation  as  to  their  indebtedness  to 
it,  or  between  themselves,  under  said  con- 
tract, the  court  on  the  20th  day  of  June, 
1901,  again  referred  said  causes  to  Lipscomb, 
with  directions  to  ascertain  and  report  upon 
various  matters  specified  in  the  order  of  ref- 
erence of  that  date,  and  also  any  other  mat- 
ter deemed  by  him  pertinent,  or,  being  per- 
tinent, that  might  be  required  by  any  of  the 
parties.  Acting  under  this  order,  the  com- 
missioner made  up,  and  on  tbe  3d  day  of 
June,  1902,  completed,  a  statement  and  re- 
port, which  consists  of  109  pages  of  tbe  print- 
ed record:  and,  having  retained  it  in  bis 
office  for  10  days  thereafter,  he  on  th^  Idtb 
day  of  the  same  month  returned  it  with  all 
of  the  evidence  taken  by  him  upon  the  hear- 
ing before  him  to  tbe  court.  To  this  report 
W.  O.  McNeeley  and  W.  S.  Michael  made 
and  indorsed  thereon  1,  and  J.  E.  Poling, 
J.  E.  Poling  &  Co.,  and  T.  W.  Ryan  27,  sev- 
eral exceptions,  which  were  afterwards  in- 
creased by  them  to  34.  One  year  after  said 
report  had  been  returned  to  the  court,  and 
exceptions  thereto  made  and  indorsed  as 
aforesaid,  to  wit,  on  the  18th  day  of  June, 
1903,  the  said  commissioner  made  and  re- 
tamed  to  the  court  another  statement  In 


writing,  signed  by  ^hlfn  as  commissioner,  con- 
sisting of  14  pages  of  the  printed  record, 
which  is  styled  by  hiM  as  "The  answer  of 
Commissioner  Jeff  'Lipscomb  to  the  excej^- 
tions  filed  to  his  report  by  J.  B.  Poling,  J. 
E.  Poling  &  Co.,  and  T.  W.  Ryan,  in  the 
chancery  causes  of  W.  O.  McNeeley  y.  The 
Hendricks  Company,  Limited,  and  others, 
and  C.  B.  Clark  v.  Same,  filed  in  the  circuit 
court  of  Tucker  county."  The  commissioner, 
in  his  answer,  which  is,  in  substance  and 
effect,  a  new  or  additional  statement  and  re- 
port, reviews  lils  former  report  and  the  sev- 
eral exceptions  thereto,  and  thereby  at- 
tempts to  explain  the  same  and  to  correct 
the  errors  therein.  He  says:  '^Relative  to 
exception  No.  2,  I  find  that  there  is  an  error 
of  118,  which  will  be  hereafter  adjudicated.** 
He  also  says:  **Relatiye  to  this  exception 
[No.  7],  I  desire  to  state  that  the  report  does 
plainly  show  how  the  commissioner  arrived 
at  his  conclusions,  and  these  exceptors  do 
not  show  what  other  items  should  go  into 
the  findings  of  the  commissioner  in  order  to 
make  a  greater  amount  than  ascertained  by 
him,  due  J.  E.  Poling  &  Co.  from  the  Clark 
interest;  but,  in  order  that  the  court  may 
not  be  confused,  I  will  restate  the  items,  go- 
ing into  tbe  second  finding  and  aspect  of 
this  case.**  He  then  restates  matters,  mak- 
ing six  findings,  of  $8,000.74,  1290.71,  $11,- 
432.04,  $7,546.98,  and  $7,942.85,  respectively. 
He  further  says:  "But  from  an  inspection 
of  said  accounts,  I  find  an  error  in  both  tbe 
accounts  of  W.  O.  McNeeley  and  O.  B.  Clark 
in  the  matter  of  the  Rumbarger  draft,  as 
follows:  W.  O.  McNeeley  is  improperly  cred- 
ited with  the  item  of  $964.00,  that  item  be- 
ing the  interest  of  W.  O.  McNeeley  and  C. 
B.  Clark  in  the  Rumbarger  draft  Said  W. 
O.  McNeeley  was  credited  $482,  his  one-half 
of  tbe  Clark  and  McNeeley  part  of  said  draft 
Said  W.  O.  McNeeley  is  charged  with  the 
whole  of  said  draft  of  $1,049.36  [Rumbarger 
draft],  which  is  wrong,  because  he -did  not 
get  the  draft;  and,  making  this  correction, 
said  W.  O.  McNeeley's  account  should  stand 
credit  $6,227.21,  instead  of  $6,142.88.*'  He 
then,  according  to  this  theory  of  tbe  case, 
corrects  this  error  by  his  answer.  He  again 
says:  "I  also  find  a  mistake  in  the  account 
of  W.  O.  McNeeley,  a  credit  by  stock  ac- 
count, $1,000,  which  should  be  eliminated 
from  my  ori^nal  finding;  and  the  same,  so 
corrected,  would  leave  the  account  of  W.  O. 
McNeeley  stand  $5,227.21  Instead  of  $6,- 
227.21.  These  errors  will  run  through  all 
the  settlements.*'  He  follows  this  with  a  re- 
statement consisting  of  four  pages,  upon  that 
branch  of  his  former  report.  To  this  answer 
or  additional  report  exceptions  were  also 
filed,  and  its  consideration  objected  to  by  J. 
B.  Poling,  J.  E.  Poling  &  Co.,  and  T.  W. 
Ryan. 

On  the  18th  day  of  June.  1903,  five  days 
after  Commissioner  Lipscomb's  "answer" 
was  filed,  the  said  two  causes  came  on  to  be 
again,  beard  together  upon  the  papers  there- 
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tofore  read,  f omer  orders  and  decrees  there- 
in, and  upon  the  report  of  Ck)mmi8sloner  Jeff 
Lipscomb,  'to  w^ch  there  is  one  exception 
by  W.  O.  McNeeley  and  W.  S.  Michael,  and 
thirty-four  exceptions  by  J.  £3.  Poling,  J.  B. 
Poling  &  Co.,  and  T.  W.  Ryan,  the  answer  in 
writing  by  said  CSommissloner  Jeff  Lipscomb 
to  said  exceptions,  and  exceptions  in  writing 
thereto  by  J.  B.  Poling  &  Co.  and  T.  W. 
Ryan,  and  were  argued  by  counsel,  upon 
consideration  whereof  the  court  doth  over- 
rule the  exceptions  to  said  answer,  and  all 
of  said  exceptions,  except  as  to  the  item  of 
the  $1,000  in  the  account  of  W.  0.  McNeeley, 
and  also  except  as  to  the  other  errors  cor- 
rected by  said  Oommlssloner  Lipscomb  in 
his  answer  to  said  exceptions;  and,  as  cor- 
rected, the  said  report  is  confirmed.  ♦  ♦  ♦ 
It  is  further  adjudged,  ordered,  and  decreed 
that  J.  B.  Poling  do  pay  to  W.  O.  McNeeley 
and  W.  S.  Michael  the  sum  of  $6,642.77,  with 
Interest  thereon  from  the  12th  day  of  June, 
1903;  that  W.  O.  McNeeley  and  W.  S.  Mi- 
chael do  pay  to  J.  B.  Poling,  T.  W.  Ryan, 
and  A.  'H.  Harper,  partners  under  the  firm 
name  and  style  of  J.  B.  Poling  &  Co.,  the 
sum  of  $2,480.11,  with  like  Interest  thereon; 
that  T.  W.  Ryan  do  pay  to  W.  O.  McNeeley 
and  W.  S.  Michael  the  sum  of  $421.65,  with 
like  interest  thereon;  that  J.  B.  Poling  do 
pay  to  J.  E.  Poling,  T.  W.  Ryan,  and  A.  H. 
Harper,  partners  under  the  firm  name  and 
style  of  J.  B.  Poling  &  Co.,  the  sum  of  $2,- 
777.80,  with  like  interest  thereon;  that  T. 
W.  Ryan  do  pay  to  J.  B.  Poling,  T.  W. 
Ryan,  and  A.  H.  Harper,  partners  under  the 
firm  name  and  style  of  J.  B.  Poling  &  Co., 
the  sum  of  $310.15,  with  like  Interest  there- 
on; and  that  J.  B.  Poling  do  pay  to  T.  W. 
Ryan  the  sum  of  $69.46,  with  like  Interest 
therebn;  and  the  said  parties,  and  each  of 
them,  have  leave  to  enforce  payment  of  the 
amount  so  decreed  to  them  respectively  by 
execution  or  other  appropriate  proceeding, 
and  the  rights  of  the  parties  among  them- 
selves are  finally  adjudicated  and  said  cor- 
poration dissolved  by  this  decree." 

From  tl^s  decree,  J.  B.  Poling,  J.  B.  Po- 
ling &  Ca,  and  T.  W.  Ryan  appeal,  and 
assign  several  grounds  of  error  therein. 
Among  other  things,  they  aver  that  W.  O. 
McNeeley,  J.  S.  McNeeley,  and  C.  B.  Clark 
were  each  allowed  $2,500  against  the  cor- 
poration for  services  as  directors  thereof,  and 
that  said  allowances  were  directed  to  be  so 
made  after  the  18th  day  of  May,  1897;  that 
said  alleged  error  and  the  $1,000  error  which 
is  admitted  to  be  such  by  the  commissioner 
In  his  answer  enter  into  all  of  his  calculations 
and  findings  relating  to  the  said  settlement 
among  the  stockholders,  and  affect  the  re- 
sults thereof;  that  the  final  decree  confirms 
the  report,  except  so  far  as  changed  by  the 
commissioner's  answer  as  aforesaid;  and 
that  no  finding  in  the  several  different  state- 
ments of  the  commissioner  warrants  the 
decree  in  favor  of  McNeeley  and  Michael 
against  J.  B.  Poling  for  $6,542.77.    The  an- 


swer of  the  commissioner,  which  was  by 
him  deemed  necessary  to  explain  the  errors 
in  his  former  report,  pointed  out  by  the  ex- 
ceptions thereto,  is,  if  anything,  a  new  or 
additional  report  It  was  made  up  and  re- 
turned to  the  court,  so  far  as  the  record  dis- 
closes, without  notice  to  the  parties,  or  ap- 
pearance by  them.  It  does  not  appear  to 
have  been  required  by  the  court  or  request- 
ed by  any  of  the  parties.  It  was  an  at- 
tempted adjudication  of  the  rights  of  the 
parties  out  of  court  without  notice  or  appear- 
ance. No  notice  of  its  completion  was  given 
by  the  commissioner  to  the  attorneys  of  rec- 
ord In  said  causes.  It  was  not  retained  in 
his  ofilce  10  days  after  its  completion  for 
examination  by  the  parties  interested  (Code 
1899,  c.  129,  §  7),  but  was  returned  to  the 
court;  and  within  five  days  after  Its  date 
the  said  causes  were  heard  thereon,  with  tiie 
report  which  it  sought  to  correct  It,  with 
the  erroneous  report,  thus  became  the  baslu 
of  the  decree  appealed  from.  The  exceptions 
to  this  "answer"  should  have  been  siistained, 
the  paper  stricken  from  the  record,  and  the 
cause  recommitted.  Thompson's  Adm'r  v. 
Catlett,  24  W.  Va.  524;  Lynch  v.  Henry,  25 
W.  Va.  416.  The  answer  being  Improperly 
in  the  record,  all  of  the  errors  which  It  at- 
tempted to  correct  remain  In  said  report 
and  the  exceptions  thereto  as  aforesaid  stand 
overruled  and  -confirmed  by  the  decree. 

The  court  finds  that  at  the  date  of  the  de- 
cree the  stock  of  the  corporation  was  held 
as  follows,  to  wit:  By  W.  O.  McNeeley  and 
W.  8.  Michael,  100  shares;  by  J.  B.  Poling, 
50  shares;  J.  B.  Poling  &  Co.,  50  shares; 
and  by  T.  W.  Ryan,  4  shares. 

In  his  answer  or  explanation,  the  commis- 
sioner says: 

"J.  B.  Poling  stands  credited  with  fifty 
shares  of  stock  in  the  following  items  In  his 
account  and  all  the  credit  he  Is  entitled  to 
under  any  consideration,  to  wit: 

By  D.  &  P.  note  taken  up  by  him $   500 

By  D.  P.  note  taken  up  by  him 500 

By  D.  &  P.  note  taken  up  by  him 500 

By  D.  &  P.  note  taken  up  by  him 500 

By  bills  payable .«        500 

By  stock  account 1,000' 

These  several  items  amount  to  only  $3,500 
— ^an  apparent  discrepancy  in  the  statements 
of  $1,500.  All  of  the  parties,  and  also  the 
decree,  treat  the  shares  of  stock  as  of  the 
par  value  of  $100  each,  and  paid  up.  This 
stat^ent  is  variant  from  others  In  the  rec- 
ord as  to  the  stock  then  held  by  Poling,  and, 
if  erroneous  and  carried  into  the  decree,  is 
prejudicial  to  him. 

As  to  the  alleged  error  on  account  of  the 
allowance  of  $2,500  to  J.  A.  McNeeley,  W. 
O.  McNeeley,  and  C.  B.  Clark,  each,  as  spe- 
cial salaries  to  them  for  services  as  direc- 
tors of  the  corporation,  we  find  in  the  record 
book  of  the  company  the  following  entries: 

"Hendricks,  W.  Va.,  March  15,  1893.  At 
a  meeting  of  the  stockholders  of  the  Hen- 
dricks Co.,  Ltd.,  on  this  day  and  date  'with 
J.  A.  McNeeley  in  the  chair  and  upon  mo- 
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tlon  of  W.  O.  McNeeley  and  seconded  by  O. 
B.  Clark  the  following  persons  were  re- 
elected directors  for  the  ensuing  year:  W.  O. 
McNeeley.  J.  A.  McNeeley.  T.  W.  Ryan. 
G.  B.  Clark.  J.  B.  Poling.  And  the  follow- 
ing yearly  salaries  were  ordered  allowed:  W. 
O.  McNeeley,  $400.00;  0.  B.  Clark,  9400.00; 
J.  A.  McNeeley,  $300.0a 

••Hendricks,  W.  Va.,  March  25,  1895.  At 
the  annual  meeting  of  the  board  of  directors 
of  the  Hendricks  Co.,  Ltd.,  on  this  day  and 
date  with  J.  A.  McNeeley  in  the  chair  and 
upon  motion  of  C.  B.  Clark  and  seconded  by 
W.  O.  McNeeley  the  following  directors  were 
re-elected  for  the  ensuing  year*,  T.  W.  Ryan, 
W.  O.  McNeeley,  J.  A.  McNeeley,  J.  E.  Po- 
ling and  C.  B.  Clark.  The  minutes  of  the 
previous  meetings  haying  been  read  and 
passed  upon  and  adopted  and  approved  <m 
motion  of  C.  B.  Clark  and  seconded  by  W. 
O.  McNeeley  this  meeting  was  adjourned  sine 
die.  C.  B.  Clark,  V.  P.  and  Clerk.  J.  A. 
McNeeley,  Secy.    W.  O.  McNe^ey,  Prest 

"March  25/*95.  On  account  of  the  income 
tax  the  following  extra  salaries  were  approv- 
ed and  directed  and  ordered  credited  to  this 
date:  T.  W.  Ryan,  $75.00;  J.  A.  McNeeley, 
$2,500.00;  C.  B.  Clark,  $2,500.00;  W.  O.  Mc- 
Neeley, $2,500.00  and  same  to  be  credited  to 
each  party  named  in  a  separate  salary  ac- 
count and  to  be  finally  transferred  to  their 
respective  persona]  accounts  and  deducted 
from  stock  account  earnings." 

Code  1899,  c.  68,  I  53,  relating  to  joint- 
stock  companies,  declares  that  there  shall  be 
no  compensation  for  services  rendered  by 
the  president  or  any  director  unless  it  be 
allowed  by  the  stockholders.  The  commis- 
sioner, In  his  answer,  referring  to  the  afore- 
said allowances,  says:  "This  statement 
makes  the  totals,  as  they  appear  on  page 
10  of  this  report,  and  includes  the  special 
salaries  of  $2,500  allowed  to  McNeeleys  and 
Clark,  and  other  additional  salary  allowed  on 
the  minute  books,  but  which  had  never  been 
carried  into  the  personal  accounts  of  the 
parties."  These  specific  allowances  of  $2,500, 
respectively,  to  the  directors  named,  seem  to 
be  unauthorized  by  the  statute.  It  will  be 
readily  seen  that  they  are  far  in  excess  of 
the  amounts  to  which  the  parties  would  have 
been  respectively  entitled,  if  entitled  to  any- 
thing upon  that  account,  under  the  said  resolu- 
tion of  March  15,  1893.  The  allowances,  if  er- 
roneous, are  prejudicial  to  the  other  stockhold- 
ers. The  explanation  of  the  commissioner, 
given  in  his  answer,  if  it  could  even  be  con- 
sidered by  us,  is  not  clear;  but  the  parties 
may  be  able  to  satisfactorily  explain  this 
transaction  if  given  an  opportunity  to  do  so. 
As  the  decree  muirt  be  reversed,  and  the 
causes  remanded  for  a  restatement  and  re- 
port, involving  this  matter  with  others,  we 
refrain  from  expressing  an  opinion  thereon. 
The  foregoing  excerpts  are  taken  from  the 


record  of  the  proceedings  had  before  the  com- 
missioner to  show  the  confusion,  uncertainty, 
aiid  errors  therein.  The  briefs  filed  for  appel- 
lants and  appellees  admit  that  there  are 
errors  in  both  the  report  and  decree. 

Without  restating  the  accounts  between 
the  parties,  the  labor  of  which  we  are  not 
required  to  perform,  and  which  would  be 
impractiqable  here,  we  are  unable  to  deter- 
mine whether  all  or  only  a  part  of  the  ex- 
ceptions to  the  report  be  well  taken,  and 
also  whether  they  reach  all  of  the  errors  in 
the  report  We  are  therefore  of  opinion  that, 
without  passing  upon  the  matters  raised  by 
each  of  said  exceptions  seriatim,  we  should 
reverse  the  decree,  and  sustain  all  of  the  ex- 
ceptions to  the  report  of  the  commissioner, 
because  of  its  uncertainty  and  the  admitted 
errors  therein.  B.  &  O.  R.  Co.  v.  Vander- 
werker  et  al.,  44  W.  Va.  229,  28  S.  B.  829. 

The  decree  appealed  from  Is  therefore  re- 
versed and  set  aside;  the  exceptions  to  the 
report  of  the  commissioner,  and  also  to  his 
"answer"  to  said  exceptions,  are  severally 
sustained,  the  -said  answer  stricken  from  the 
record,  and  said  causes  remanded  to  the  cir- 
cuit court,  with  Instructions  to  recommit  the 
same  to  a  commissioner  for  the  ascertain- 
ment and  report  thereon  of  the  following 
specified  matters,  and  any  others  which  may 
be  pertinent,  to  wit:  Firsf.  What  property, 
real  or  personal,  did  the  Hendricks  Company, 
Limited,  own  on  the  18th  day  of  May,  1897, 
at  the  time  the  said  contract  took  effect,  ex- 
clusive of  the  real  estate,  merchandise,  ac- 
counts, etc.,  set  apart  and  transferred  by 
the  agreement  to  Poling,  Ryan,  J.  A.  McNee- 
ley, W.  O.  McNeeley,  C.  B.  Clark,  and  Alice 
Clark,  or  to  any  or  either  of  them?  'Second. 
What  claims  and  demands  were  due  to  the 
corporation  on  that  day,  exclusive  of  those 
assigned  to  Poling  and  Ryan,  whether  from 
the  directors  of  the  company,  or  other  per- 
sons, the  several  amounts  thereof,  and  what 
disposition  has  been  made  of  the  same? 
Third.  To  whom  was  the  corporation  in- 
debted on  that  day,  and  in  what  sums,  ex- 
clusive of  the  several  debts  which  were  as- 
sumed by  Poling  and  Ryan  in  and  by  said 
agreement  as  aforesaid?  Fourth.  Have  Po- 
ling and  Ryan  paid  the  indebtedness  which 
they  assumed  for  the  corporation,  and,  if  not, 
how  much  is  yet  due  thereon?  Fifth.  What 
part  of  the  Indebtedness  of  the  corporation, 
exclusive  of  the  debts  assumed  by  Poling 
and  Ryan  as  aforesaid,  has  been  paid,  and 
by  whom,  and  how  paid?  Sixth.  After  ap- 
plying the  assets  of  the  corporation  (not  in- 
cluding those  set  apart  and  transferred  to 
Poling  and  others  as  aforesaid)  to  its  in- 
debtedness, existing  on  the  18th  day  of  May, 
1897,  what  balance  remains  unpaid?  Sev- 
enth. Who  should  pay  such  balance,  and 
what  part  thereof  should  be  paid  by  each 
person  liable  therefor  under  said  agreement? 
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WEST  VIROTNIA  SHORT  LINE  R.  CO.  ▼. 
BBLINGTON  &  N.  R.  CO.  et  al.* 

(Supreme  Gourt  of  Appeals  of  West  Virginia. 

Dec  6,  1004.) 

CON DEMN ATION    PBOCEEDINOS— LOCATION— PBI- 
OBITIEB— VASIANCS. 

1.  W.  Va.  S.  L.  R.  R.  Co.,  on  the  16th  day 
of  October,  1900,  by  the  corporate  action  of  its 
board  of  directors,  duly  adopted  its  line  of  rail-  ■ 
road,  of  which  a  preliminary  survey  bad  been 
made  through  the  lands  of  W.,  whereby  it  ac- 
quired priority  of  right  to  condemn  the  right  of 
way  through  the  said  land  of  W.  Between  the 
15th  day  of  July,  1902,  and  the  5th  day  of  August, 
1902,  the  B.  &  N.  R.  R.  Co.  located  and  staked 
off  its  line  of  railroad  through  the  land  of  said 
W.,  which  was  duly  adopted  as  and  for  the  lo- 
cation of  its  line  of  railroad  by  the  board  of 
directors  of  said  company  on  the  3d  day  of 
September.  1902.  W.  Va.  S.  L.  R.  R.  Co.  in 
September,  1902,  by  its  engineer,  staked  out  a 
line  through  the  land  of  W.,  claiming  it  to  be 
on  the  said  line  adopted  by  it  on  said  16th  day 
of  October,  1900,  and  commenced  condemnation 
proceedings  based  upon  the  survey  of  Septem- 
ber, 1902,  which  was  shown  to  be  at  material 
variance  from  the  said  location  of  October  16, 
1900,  and  in  conflict  with  the  adopted  location 
of  the  B.  &  N.  R.  R.  Co.  Held,  the  line  staked 
out  in  September,  1902,  for  the  location  of  the 
railroad  line  of  W.  Va.  S.  L.  R.  R.  Co.,  was  a 
new  location  not  adopted  by  corporate  action 
of  the  company,  and  could  not  be  the  basis  for 
condemnation  proceedings. 

2.  Quaere :  Whether,  under  the  circumstances 
of  this  case,  the  W.  Va.  S.  U  R.  R.  Co.  did 
not,  by  its  delay  of  more  than  two  years  in 
prosecuting  its  condemnation  proceedings  after 
It  had  acquired  the  right  to  do  so  by  its  action 
of  October  16.  1900,  lose  its  right  of  priority 
thereto. 

(Syllabus  by  the  Court.) 

'    Appeal  from  Circuit  Court,  Barbour  Ootm- 
ty ;   John  Homer  Holt,  Judge. 

Action  by  the  West  Virginia  Short  Line 
Railroad  Company  against  the  Belington  & 
Northern  Railroad  Company  and  others. 
Decree  for  defendants,  and  plaintiff  appeals. 
Affirmed. 

C.  M.  Murphey,  A.  G.  Dayton,  and  Pred  O. 
Blue,  for  appellant  Ice  &  Ice,  Reese  Bliz- 
zard, and  Samuel  V.  Woods,  for  appelleea 

McWHORTER,  J.  This  is  a  •Rattle  royal" 
between  two  railroad  companies  as  to  the 
priority  of  location  of  right  of  way  over  a 
particular  piece  of  ground.  On  the  9th  day 
of  December,  1902,  the  West  Virginia  Short 
Line,  Railroad  Company,  having  given  due 
notice  thereof  to  J.  W.  Wheeler,  owner  of 
the  land  purposed  to  be  taken,  the  Burnsvllle 
&  Eastern  Railroad  Company,  the  Belington 
A  Northern  Railroad  Company,  and  the 
Washington  Coal  &  Coke  Company,  corpora- 
tions under  the  laws  of  the  state  of  West 
Virginia,  the  latter  being  the  owner  of  the 
coal  under  said  land,  filed  its  petition  in  the 
circuit  court  of  Barbour  county,  proposing 
to  condemn  the  strip  of  land,  100  feet  wide, 
particularly  described  In  the  petition  and 
plat  filed  therewith,  marked  "Exhibit  A," 
containing  5.17  acres,  and  paying  for  the  ap- 


•Rehearing  denied. 


polntment  of  commissioners  for   that   par- 
pose.    The   Burnsvllle  &   Eastern   Railroad 
Company  and  Belington  &  Northern  Railroad 
Company,  defendants,  appeared  to  said  notice 
and  petition,  and  moved  the  court  to  quash 
the  return  of  service  npon  them,  of  which 
motion  the  coturt  took  time  to  consider,  and 
the  defendants  were  given  until  the  Ist  day 
of  February,  1903,  to  file  in  writing  with  the 
clerk  of  the  court  such  other  motion,  demur- 
rer, pleas,  or  answers  to  said  notice  and  pe- 
tition as  might  be  good  in  law.    At  a  reg^ilar 
term  on  the  20th  day  of  February  the  Bel- 
ington  &   Northern   Railroad  Company  en- 
tered its  demurrer  to  the  petition,  and  moved 
to  quash  the  return  of  the  service  of  notice 
npon  it,  in  which  demurrer  and  motion  the 
petitioner  Joined,  and  the  said  demurrer  and 
motion   were   overruled.    The   Belington    & 
Northern   Railroad   Company   tendered   and 
offered  to  file  a  plea  in  writing  to  the  peti- 
tion, to  the  filing  of  which  the  petitioner  ob- 
jected, and  moved  that  the  same  be  rejected ; 
but  the  court  overruled  the  objection,  and 
permitted  the  plea  to  be  filed,  and  the  peti- 
tioner replied  generally   thereto.    The  said 
special  plea  is  to  the  effect  that  the  defend- 
ant is  a  corporation  duly  organized  under 
the  laws  of  West  Virginia,  with  its  principal 
office  at  Belington ;  that  it  was  duly  author- 
ized   to    build    and    construct    a    railroad 
through  the  said  county  of  Barbour  from  the 
town  of  Belington,  down  the  west  side  of  the 
Tygarts  Valley  river,  to  the  mouth  of  the 
Middle  Fork  river,  and  thence  to  a  place  at 
the  mouth  of  the  Buckhannon  river,  and,  act- 
ing within  the  powers  granted  to  it  by  its 
charter  and  organization,  had  located,  laid 
out,  and  adopted,  by  surveys,  maps,  and  pro- 
files thereof  which  had  been  duly  certified 
and   filed  in   the   clerk's  office  of  Barbour 
county  court,  and  in  the  office  of  Secretary 
of  State  by  resolutions  properly  adopted  by 
its  board  of  directors  on  the  3d  day  of  Sep- 
tember, 1902,  a  route  for  the  location  and 
construction  of  its  branch  line  railway,  as  it 
might  do  under  its  charter  and  laws,  from 
the  mouth  of  the  Middle  Fork  river  in  said 
county,  down  the  west  side  of  the  Tygarts 
Valley  river,  to  the  mouth  of  the  Buckhan- 
non river,  and  that  the  route  for  its  said 
branch  line  of  railroad  had  been  surveyed 
and  located  through  and  over  the  land  of  the 
defendant  J.  W.  Wheeler,  which  defendant 
was  by  proper  proceedings  seeking  to  con- 
demn and  acquire ;  and  averred  that  the  cen- 
ter line  of  petitioner's  railroad,  as  described 
in  its  petition  in  this  proceeding  and  plat 
filed  therewith,  marked  "Exhibit  A,"  extend- 
ing over  and  through  the  land  of  said  Wheel- 
er, did  not  correspond  with  the  alleged  loca- 
tion or  either  of  revised  lines  of  petitioner's 
said  railroad  over  and  through  said  land,  but 
that  the  same  was  a  wholly  different  line 
and  location,  and  that  no  map  or  profile  had 
ever  been  filed  to  show  what  portion  of  land 
of  said  Wheeler  petitioner  was  seeking  to 
condemn  to  its  use,  and  that  said  location 
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as  described  in  plaintifiTs  petition  was  not 
surveyed  and  laid  out  until  the  month  of 
September,  19Q2»  and  that  said  line  as  sur- 
veyed conflicts  in  part  with  the  line  survey- 
ed and  adopted  by  defendant  over  and 
through  the  land  of  Wheeler.  And,  for  fur- 
ther plea,  said  that  the  surv^  and  location 
of  defendant's  said  branch  line  of  railroad 
over  and  through  the  land  of  said  Wheeler 
was  made  between  the  15th  day  of  July» 
1902,  and  the  5th  day  of  August,  1902,  and  a 
map  and  profile  thereof  filed  in  the  county 
clerk's  office  of  Barbour  county  on  the  3d 
day  .of  September,  1902,  and  that  said  survey 
and  location  were  made  prior  to  the  survey 
made  by  petitioner  of  its  line  of  railroad  over 
said  land  as  described  in  its  petition  in  this 
proceeding;  and  averred  that  the  petitioner, 
the  West  Virginia  Short  Line  Railroad  Ck>m- 
pany,  was  now  owned,  controlled,  and  oper- 
ated by  the  Baltimore  &  Ohio  Railroad  Com- 
pany, a  corporation  which  owned  and  oper- 
ated a  railroad  extending  from  Grafton,  in 
Taylor  county,  up  the  east  side  of  the  Ty- 
garts  Valley  river  to  Bellngton,  in  Barbour 
county,  and  that  for  said  Baltimore  &  Ohio 
Railroad  to  construct  and  build  a  road  from 
the  mouth  of  the  Buckhannon  river  up  the 
west  side  of  the  Tygarts  Valley  river  to  Bel- 
lngton would  be  to  parallel  its  own  Une  of 
railroad;  and  averred  that  it  was  not  the 
Intention  of  the  said  Baltimore  &  Ohio  Rail- 
road Company  or  of  petitioner  to  build  and 
construct  a  railroad  on  the'pretended  location 
line  now  claimed  by  petitioner,  but  that  the 
only  purpose  and  object  of  both  petitioner 
and  the  said  Baltimore  &  Ohio  Railroad 
Company  was  to  fraudulently  hinder,  delay, 
and  prevent  defendant  from  constructing  Its 
proposed  line  of  railroad  from  the  mouth  of 
the  Middle  Fork  river  to  the  mouth  of  the 
Buckhannon  river,  in  Barbour  county;  that, 
in  order  to  carry  out  this  purpose,  the  agents 
and  employes  of  the  petitioner  and  the  Bal- 
timore &  Ohio  Railroad  Company,  when  de- 
fendant was  attempting  to  acquire  right  of 
way  for  the  construction  of  its  said  railroad 
over  the  lands  of  the  defendant  J.  W.  Wheeler 
and  others,  went  to  them  and  procmred  from 
them  contracts  whereby  said  landowners 
agreed  not  to  sell  or  convey  to  defendant  or 
to  any  one  else  a  right  of  way  over  their 
lands,  and  defendant  alleged  that  said  con- 
tracts were  made  for  the  express  purpose  of 
hindering  and  delaying  the  construction  of 
its  said  line  of  railroad  in  the  manner  set 
forth,  and  denied  the  right  of  petitioner  to 
condemn  and  acquire  a  right  of  way  over  the 
land  of  J.  W.  Wheeler  that  would  conflict  in 
any  manner  with  the  right  of  way  sought  to 
be  acquired  by  defendant  over  said  land,  and 
over  which  its  said  line  of  railroad  was  lo- 
cated ;  and  averred  that  the  survey  and  loca- 
tion of  defendant's  line  of  railroad  over  the 
land  of  Wlieeler  was  prior  to  that  claimed 
by  the  petitioner ;  wherefore  it  prayed  Judg- 
ment, etc.  And  on  the  said  9th  day  of  De- 
cember, 1902,  the  Bellngton  &  Northern  Rail- 


road Company  filed  its  petition,  in  the  same 
circuit  court,  for  the  condemnation  of  a  line 
of  its  railroad  through  the  lands  of  said  J. 
W.  Wheeler,  having  given  due  notice  thereof 
to  said  Wheeler,  the  Bumsvllle  &  Eastern 
Railroad  Company,  and  the  West  Virginia 
Short  Line  Railroad  Company,  praying  for 
the  appointment  of  commissioners  for  the 
purpose  of  condemning  said  property.  On 
motion  of  the  West  Virginia  Short  Line  Rail- 
road Company,  it  was  given  leave  until  the 
1st  day  of  February,  1903,  in  which  to  inter- 
pose and  file  such  motion,  demurrer,  pleas, 
and  answers  to  notice  and  petition  as  might 
be  good  in  law.  On  the  23d  day  of  Febru- 
ary said  defendant,  the  West  Virginia  Short 
Line  Railroad  Company,  tendered  its  answer 
in  the  nature  of  a  plea  to  plaintiff's  petition, 
to  the  filing  of  which  plaintiff  objected, 
which  objection  was  overruled  and  answer 
flled,  and  plaintiff  replied  generally  thereto, 
in  which  plea  it  is  alleged:  (1)  That,  prior 
to  the  institution  of  this  proceeding,  this  de- 
fendant instituted  its  proceedings  to  con- 
demn and  acquire  the  same  land.  In  whole  or 
in  part,  mentioned  in  the  petition,  which  pro- 
ceeding was  then  pending  in  the  same  court ; 
(2)  averred  that  It  was  chartered  on  the  7th 
day  of  February,  1895,  by  which  charter  it 
was  authorized  to  build  a  public  railroad 
from  New  Martinsville,  by  the  most  practical 
route,  to  near  Clarksburg,  thence  to  the  towu 
of  Bellngton  in  Barbour  county,  with  its 
principal  office  at  Clarksburg,  and  was  then 
operating  its  road  from  New  Martinsville  to 
Clarksburg,  a  distance  of  60  miles,  and  pro- 
posed to  complete  the  building  of  said  line 
of  railroad,  and  was  then  engaged  in  the  ac- 
tual work  of  building  and  constructing  its 
said  road  ftom  Clarksburg,  a  distance  of  39 
miles,  as  authorized  by  its  charter ;  that,  be- 
fore it  began  the  building  and  construction 
of  Its  said  railroad,  it  caused  the  line  there- 
for to  be  located  from  New  Martinsville  to 
Bellngton,  which  line  was  duly  and  legally 
adopted  by  the  defendants,  and  maps  and 
profiles  thereof  filed  for  record  in  the  clerks* 
offices  and  in  the  office  of  Secretary  of  State 
as  required  by  law ;  that  said  line  was  so  lo- 
cated and  legally  adopted  long  before  the  lo- 
cation of  the  line  of  petitioner,  the  Bellngton 
&  Northern  Railroad  Company,  and  the 
proper  maps  and  profiles  were  on  record  in 
the  proper  offices  long  before  the  alleged  lo- 
cation of  the  line  of  the  petitioner,  the  Bel- 
lngton &  Northern  Railroad  Company,  and 
which  prior  location  so  adopted  by  defendant 
was  through  the  land,  among  others,  of  the 
defendant  Wheeler;  (3)  that  the  d^endant 
desired  and  proposed  to  proceed  with  the 
construction  of  its  said  railroad  through  the 
lands  of  said  Wheeler,  and  that  the  land  pro- 
posed to  be  taken  belonging  to  Wheeler,  when 
so  taken,  would  be  used  by  it  for  the  purpose 
of  constructing,  building,  and  maintaining  its 
said  road,  and  that  said  land  was  necessary 
for  such  purpose,  and  needed  for  public  use, 
and,  when  condemned  by  defendant,  would 
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be  devoted  to  such  public  use;  (4)  that  said 
land  80  sotight  to  be  condemned  by  it  through 
the  lands  of  Wheeler  was  necessary  for  the 
proper  exercise  of  its  corporate  franchise, 
and  that  it  could  not  enjoy  and  exercise  its 
corporate  franchise  without  the  same;  (6) 
that,  by  reason  of  prior  location  and  adop- 
tion of  its  line,  defendant  had  acquired  prior- 
ity to  go  through  the  lands  of  said  Wheeler, 
and  that  the  petitioner,  the  Bellngton  & 
Northern  Railroad  €k)mpany,  had  not  the 
right  to  acquire  the  land  mentioned  in  its  pe- 
tition, in  so  far  as  the  same  would  interfere 
with  defendant  In  acquiring  the  land  men- 
tioned and  described  in  its  petition  against 
Wheeler  for  the  said  purpose,  and  prayed 
that  this  proceeding  might  be  dismissed,  and 
the  defendant  recover  its  costs. 

Certain  facts  were  agreed  by  the  parties  in 
writing  as  to  the  issuance  of  the  charters  of 
the  two  railroad  companies  respectively,  and 
the  authority  thereby  granted  to  each  of 
them,  as  to  certain  surveys,  maps,  and  pro- 
files made  and  filed  by  them  respectively, 
and  agreed  that  extracts  from  the  minutes  of 
the  stockholders*  and  directors*  meetings  of- 
fered in  evidence  should  be  admitted  in  lieu 
of  the  original  minutes  of  such  meetings. 
Depositions  were  taken  by  both  companies, 
and  filed  in  the  cases.  On  the  10th  day  of 
November,  1903,  the  two  cases,  by  consent  of 
the  parties,  having  been  submitted  to  the 
court,  upon  the  question  as  to  the  rights  of 
the  respective  plaintiff  railroad  companies  to 
condemn  the  real  estate  set  forth  in  their  pe- 
tition, and  to  determine  and  ascertain  which 
had  the  superior  right  to  take  and  condemn 
the  real  estate  described  in  their  respective 
petitions  and  answers  thereto,  as  was  claim- 
ed by  both  to  be  necessary  for  the  rights  of 
way  for  their  respective  railroads,  it  was  cnr- 
dered  by  consent  that  the  two  cases  be  heard 
together,  and  the  testimony  and  agreement 
of  facts  and  exhibits  should  be  regarded  as 
filed  and  made  a  part  of  both  cases,  whether 
formally  filed  in  both  or  not,  all  of  which  be- 
ing duly  considered,  the  court  was  of  the 
opinion  and  adjudged  that  the  Bellngton  Sc 
Northern  Railroad  Ck>mpany  was  entitled  to 
take  and  condemn  the  Veal  estate  in  Its  peti- 
tion mentioned  and  described,  as  against  the 
West  Virginia  Short  Line  Railroad  Com- 
pany's petition,  and  that  the  case  made  by 
the  Bellngton  &  Northern  Railroad  Company 
was  one  In  which  the  applicant  had  the  law- 
ful right  to  take  the  said  property,  described 
(n  its  petition  and  notice,  for  the  purposes 
and  public  use  set  out  in  its  petition,  and 
that  said  lands  so  proposed  to  be  taken  were 
necessary  for  the  said  purposes;  and  the 
West  Virginia  Short  Line  Railroad  Company 
objected  and  excepted  to  the  opinion  and 
judgment  of  the  court,  and  moved  the  court 
to  set  aside  said  judgment,'  which  motion 
was  overruled,  to  which  action  in  overruling 
said  motion  tlie  West  Virginia  Short  Line 
Railroad  Company  excepted,  and  obtained 
from  this  court  a  writ  of  error  and  superse- 


deas, claiming  that  it  was  error  to  hold  that 
the  said  Bellngton  &  Northern  Railroad 
Company,  from  the  pleading  and  facts  in  the 
case,  was  entitled  to  the  superior  right  to 
take  and  condemn  the  real  estate  sought  to 
be  condemned  by  petitioner,  and  that  it  was 
error  for  the  court  to  fail  and  refuse  to  hold 
that  plaintiff  in  error  had  the  superior  right, 
as  against  said  Bellngton  &  Northern  Rail- 
road Company,  to  take  and  condemn  said 
real  estate. 

It  appears  from  the  record  that  a  prelim- 
inary survey  was  made  by  the  short  line  rail- 
road company  through  the  land  of  defendant 
Wheeler  about  the  last  of  September  or  early 
in  October,  1900;  that  at  a  meeting  of  the 
board  of  directors  of  said  company  held  on 
the  16th  of  October,  1900,  the  following  ac- 
tion was  taken: 

"Whereas  it  appears  that  on  the  15th  day 
of  October,  1900,  at  a  meeting  of  the  stock- 
holders of  this  company,  the  following  reso- 
lution was  adopted: 

"  'Whereas  it  is  expedient,  for  the  purpose 
of  avoiding  difficult  curves  and  undesirable 
locations,  to  change  and  revise  in  part  the 
line  adopted  by  this  company  on  the  25th 
day  of  August,  1900,  extending  from  Clarks- 
burg to  Belingrton.    Be  it 

'*  'Resolved,  that  the  portion  of  said  line 
extending  from  the  mouth  of  the  Buckhan- 
uon  river,  in  Barbour  county,  to  the  town  oi 
Bellngton,  in  said  county,  be  revised  and 
altered  in  conformity  with  the  accompany- 
ing map  and  profile,  and  that  the  location 
and  route  shown  upon  the  map  and  profile 
hereto  attached,  following  the  course  of  the 
Tygarts  Valley  rlvei:,  from  the  mouth  of  the 
Buckhannon  river  to  Bellngton,  be  adopted 
as  the  location  and  route  for  the  railroad  of 
this  company  between  the  points  aforesaid. 
And  be  it  further 

**  'Resolved,  that  a  copy  of  this  resolution 
be  certified  by  E.  M.  Goodwin,  acting  secre- 
tary of  this  corporation,  to  the  Secretary  of 
State,  to  be  by  him  recorded  as  provided  in 
section  33  and  subsection  5  of  section  50  of 
chapter  54  of  the  Code  of  West  Virginia;  and 
the  chief  engineer  of  this  company  is  like- 
wise instructed  to  cause  to  be  made  a  copy 
of  the  accompanjring  map  and  profile,  to  be 
duly  recorded  in  the  office  of  the  Secretary 
of  State  and  in  the  offices  of  the  clerks  of 
the  county  courts  of  Harrison  and  Barbour 
counties,  as  provided  by  law.' 

"Now,  therefore,  be  it 

"Resolved,  that  the  action  of  said  stock- 
holders in  the  premises  be  and  they  are 
hereby  ratified,  approved,  and  confirmed,  and 
adopted  as  and  for  the  actions  of  this  board; 
and  the  line  finally  adopted  under  said  reso- 
lutions be  adopted  as  the  location  and  route 
of  the  road  of  this  company  between  the 
points  therein  named." 

This  action  of  the  board  of  directors  of  the 
West  Virginia  Short  Line  Railroad  Company, 
under  the  rulings  of  this  court  in  case  of  C. 
&  O.  Ry.  Company  v.  Deepwater  Ry.  Com- 
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pany  (decided  at  the  present  term),  was  a 
sufliclent  location  of  said  route,  and  gave  the 
West  Virginia  Short  Line  Railroad  Company 
the  priority  of  right  to  condemn  the  same  on 
that  particular  location  so  adopted  for  its 
use  as  a  public  railway.  Pierce  on  Rail- 
roads, p.  157;  Railroad  Co.  t.  Railroad  Co., 
141  Pa.  407,  21  Atl.  645,  12  L.  R.  A.  220; 
Kanawha  &  R.  R.  Co.  y.  Glen  Jean  &  R.  R. 
Co.,  45  W.  Va.  119,  30  S.  E.  86;  2  Lewis  on 
Bm.  Dom.  §§  306  and  307;  3  Elliott  on  Rail- 
roads, S  927.  From  that  date,  the  16th  of 
October,  1900,  until  the  19th  of  November, 
1902,  no  steps  were  taken  to  exercise  its 
right  so  acqidred  by  the  West  Virginia  Short 
Line  Railroad  Company,  when  it  seems  to 
have  been  quickened  into  life  by  the  action 
of  the  Belington  &  Northern  Ballroad  Com- 
pany, which  in  July,  1902,  began  to  survey  a 
line  on  the  west  side  of  the  Tygarts  Valley 
rivor  between  the  mouth  of  the  Middle  Fork 
river  and  the  Buckhannon  river.  This  line 
was  surveyed  and  staked  out  upon  the 
ground  from  the  16th  of  July  to  August  5th 
by  the  engineer  and  his  assistants  of  the 
Belington  &  Northern  Railroad  Company, 
and  a  map  and  profile  thereof  made,  and  at 
a  meeting  of  the  board  of  directors  of  the 
Belington  &  Northern  Railroad  Company  on 
the  3d  day  of  September,  1902,  the  same  was 
'^ratified  and  adopted  as  the  final  location  of 
said  company's  branch  railroad  between  said 
points.*'  Mr.  Lemley,  the  assistant  engineer 
of  the  West  Virginia  Short  Une  Railroad 
Company,  says  he  was  instructed  to  relocate 
the  line  of  said  company  from  Craigmore  to 
Belington  in  July,  1902,  purchase  rights  of 
way,  and  proceed  with  the  construction  as 
rapidly  as  possible;  that  he  retraced  the  lo- 
cation from  Tygarts  Junction  to  Belington 
after  the  1st  of  August,  1902.  He  says  they 
aimed  to  follow  the  original  location  as  close 
as  possible,  and  made  plats  through  the 
properties  which  had  been  purchased,  and 
which  were  placed  on  record  with  the  deeds. 
He  said  he  did  not  file  in  the  clerk's  office  a 
map  or  profile  of  relocation  of  the  said  road; 
that  it  was  not  necessary  to  file  a  retracing. 
He  was  asked  If  the  relocation  of  that  line 
of  road  made  by  him  occupied  the  same 
ground  as  the  preliminary  survey  made  in 
1900.  He  said  they  retraced  the  location 
made  in  1900  as  close  as  it  was  possible  to 
do  from  the  stakes  that  remained  in  the 
ground  from  the  time  that  they  made  the 
relocation.  It  is  insisted  by  counsel  for  the 
Belington  &  Northern  Railroad  Company 
that  the  location  laid  out  by  the  short  line 
railroad  company  and  sought  to  be  condemn- 
ed, and  as  described  in  its  petition  and  the 
map  "Exhibit  A,"  describing  the  strip  to  be 
condemned,  is  a  new  location,  and  not  that 
which  was  adopted  by  the  resolution  of  its 
board  on  the  16th  of  October,  1900.  If  this 
be  true  and  .there  is  a  material  departure 
from  that  location  so  adopted  in  1900,  then 
the  action  of  the  board  would  be  necessary  to 
adopt  the  new  location  made  by  its  engineers 


in  1902.  Being  a  new  location  and  different 
from  that  adopted  by  the  board  of  directors 
October  10,  1900,  the  same  corporate  action 
la  required  to  adopt  it  as  a  final  location  as 
was  required  to  adopt  the  preliminary  sur- 
vey of  October,  1900;  "the  mere  fact  that 
an  engineer  alone  surveyed  and  marked  out  a 
line  is  not  sufficient  to  amount  to  a  valid  ap- 
propriation of  the  location  by  the  company, 
and  it  cannot  afford  ground  for  proceedings 
against  a  rival  company  occupying  that  line.'* 
Wood  on  Railroads,  {  269,  and  authorities 
cited.  This  action  was  not  taken  on  the  part 
of  the  board.  The  engineer,  H.  S.  King, 
of  the  Belington  &  Northern  Railroad  Com- 
pany, who  made  the  survey  and  location 
adopted  by  the  Belington  &  Northern  Rail- 
road Company,  made  the  survey  and  staked 
out  the  line  upon  the  ground,  and  testifies 
that  he  took  some  measurements  between 
the  two  lines  made  for  the  short  line  railroad 
company  in  1900,  and  that  made  by  the  short 
line  railroad  company  in  1902,  which  he  sup- 
posed was  made  by  Mr.  Lemley;  that  station 
35  of  the  1902  survey  was  47  feet  above  sta- 
tion 37x28  of  the  old  short  line;  that  station 
47x75  of  1902  survey  by  the  Baltimore  & 
Ohio  is  59  feet  above  station  47  of  the  old 
short  line.  Station  58  of  the  1902  survey  by 
the  Baltimore  &  Ohio  was  95  feet  above  sta- 
tion 69  of  the  old  short  line  survey.  Wit- 
ness was  not  sure  as  to  whose  land  this  was 
on,  but  thinks  it  was  on  Swick*s  land,  Just 
across  the  property  line  from  Wheeler.  Ask- 
ed why  he  spoke  of  it  as  the  "1902  survey  by 
the  B.  &  O.,"  said:  ''Because  it  was  made  in 
1902.  I  suppose  that  it  was  the  B.  &  O.  peo- 
ple there  at  that  time,  and  the  line  was  run 
by  their  people;"  that  it  was  his  under- 
standing that  the  Baltimore  &  Ohio  engineers 
ran  that  line  In  1902.  The  witness  was  ask- 
ed to  '*look  at  the  map  filed  as  'Exhibit  A 
with  Petition,'  and  also  the  map  filed  as 
'Profile  and  Map  W.  Va.  S.  L.  R.  R.  No.  4, 
Oct.  15,  1900,  Mouth  Buckhannon  River  to 
Belington,'  and  stfite  the  relative  length  of 
the  8-degree  curve  as  shown  on  the  lines  on 
those  two  maps,  through  the  lands  of  J.  W. 
Wheeler,"  Ans.  "One  of  them  is  633.7  feet, 
one  is  570  feet;  the  difference  is  63.7  feet" 
"The  one  'Exhibit  A  with  Petition*  is  the 
longer  by  63.7  feet"  And  he  further  says 
the  two  lines  on  the  map  "Exhibit  A  with 
Petition,"  and  "Exhibit  Profile  and  Map  W. 
V.  S.  L.  R.  R.  No.  4.  Oct  15,  1900,  Mouth 
Buckhannon  River  to  Belington,"  cannot  be 
made  to  coincide  on  the  ground  when  there 
is  the  difference  in  the  length  of  the  8-degree 
curves  of  63.7  feet  as  shown  on  the  maps. 
V.  C.  Norton,  chief  engineer  of  Belington  & 
Northern  Railroad  Company,  testifies  the  sur- 
vey adopted  by  the  board  of  directors  of  said 
company  September  3,  1902,  as  the  Une  of 
their  road,  was  run  by  H.  S.  King,  engineer, 
under  his  direction,  and  was  a  location  line 
staked  on  the  ground  between  July  15,  1902, 
and  August  15,  1902.  When  questioned  as 
to  the  map  filed  as  exhibit  "Profile  and  Map 
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W.  Va.  8.  L.  R.  R.  No.  4,  Oct.  15,  1900,  Mouth  | 
of  Bnckhannon  River  Belington,"  and  the 
map  marked  ''Exhibit  A  with  Petition,*'  and 
asked  to  state  the  difference  between  the  line 
of  railroad  as  represented  on  said  maps 
through  the  land  of  J.  W.  Wheeler,  he  said. 
If  actually  run  and  placed  on  the  ground, 
they  would  not  occupy  the  same  ground; 
that  "the  8-degree  curve  on  one  is  63.7  feet 
longer  than  the  other,"  and  that  "whenever 
you  run  a  curve  on  a  ground  and  turn  a  tan- 
gent to  said  curve,  that  tangent  will  have  a 
certain  bearing,  and,  if  you  run  63.7  feet  far- 
ther on  that  curve  and  turn  tangent,  you  will 
be  going  in  an  entirely  different  direction, 
and,  in  going  about  1,100  feet  on  the  tangent 
shown  on  the  maps,  the  end  of  the  tangent 
would  be  in  the  neighborhood  of  80  feet 
apart"  He  testified  that  he  had  examined 
the  calis  of  the  line  of  railroad  made  for  the 
short  line  railroad  company  by  Mr.  Lemley  in 
1902,  and  compared  them  with  the  line  of 
railroad  represented  on  Exhibit  "Profile  and 
Map  W.  Va.  S.  L.  R.  R.  No.  4,  Oct  15,  1900, 
Mouth  of  Buckhannon  River  to  Bellngton,** 
between  the  mouth  of  Buckhannon  river 
and  the  mouth  of  the  Middle  Fork  river,  and 
states,  "There  are  no  two  curves  or  no  two 
tangents  of  the  same  length."  Mr.  Norton 
corroborates  the  testimony  of  Engineer  King 
as  to  the  difference  of  location  In  October, 
1900,  and  that  in  1902.  J.  W.  Wheeler  testi- 
fied that  he  saw  the  line  that  was  run  in 
the  fall  of  1900.  Saw  some  stakes  with  fig- 
ures on  them,  but  did  not  understand  them. 
Was  asked,  "About  how  far  from  the  river 
was  this  line,  as  you  observed  it  located?" 
Ans.  "Places  I  should  Judge  to  be  a  hun- 
dred feet  or  over;  other  places  not  near  so 
far."  He  says  a  line  was  run  through  his 
land  about  September,  1902.  "I  do  not  know 
whether  it  was  Mr.  Lemley  or  his  assist- 
ants. We  all  then  understood  and  called 
them  the  B.  &  O.  engineers;"  jthat  "Just  pre- 
vious to  that  line  being  run  there  were  other 
engineers  had  cut  a  line  through  there.  "We 
called  them  Wabash  engineers,  and  they  had 
run  a  line  through  above  this  old  line,  as  we 
called  it,  or  the  West  Virginia  Short  Line. 
About  the  same  time  the  B.  Sc  N.  engineers 
was  running  a  line,  and  met  not  far  from 
my  line  above,  I  think.  My  Information 
from  what  we  called  the  Wabash  engineers, 
then  some  time  after,  in  September,  I  pre- 
simie,  the  B.  &  O.  engineers,  according  to  my 
Information,  runs  a  line  over  nearly,  if  not 
quite,  the  same  ground  or  line  that  the  Wa- 
bash engineers  run.  I  saw  the  stakes.  I 
mean  that  the  Wabash  engineers  and  B.  & 
O.  engineers."  He  was  asked  to  state  "how 
far,  in  your  opinion,  is  the  line  last  run  by 
the  West  Virginia  Short  Line  Railroad  Com- 
pany through  your  land  above  the  first  line 
run  by  it  in  1900."  Ans.  **Well,  in  places  I 
would  say  it  was  100  feet,  and  then  there 
are  places — ^two  places  that  I  should  say  I 
notice— that  is  not  quite  100  feet.  That  is 
just  guessing  at  It;   I  never  measured  it" 


On  cross-examination,  he  is  asked  if  he  made 
an  actual  survey,  or  was  his  statement  based 
on  anything  else  than  his  recollection  of  the 
first  line,  and  his  belief  in  this  variance  was 
from  such  recollection  of  it  Ans.  "I  did  not 
make  any  survey,  but  I  seen  the  lines  recent- 
ly, and  most  of  the  old  lines  can  be  traced 
to-day." 

It  is  very  dear  from  the  evidence  that  the 
short  line  company  was  resting  satisfied  with 
the  advantage  of  priority  of  right  to  con- 
demn it  had  acquired  in  the  location  of  its 
line  In  October,  1900,  until  the  Belington  & 
Northern  was  proceeding  to  establish  and  lo- 
cate its  line  above  that  of  the  short  line, 
when  it  immediately  took  steps  to  relocate  its 
line  through  the  land  of  defendant  Wheeler. 
The  great  preponderance  of  the  evidence  is 
that  this  location  of  September,  1902,  is  from 
47  to  100  feet  above  the  location  of  October, 
1900,  and  is  in  fact  a  new  location.  In  its 
attempt  to  strain  its  location  of  October, 
1900,  sufficiently  to  prevent  the  location  of  a 
competing  line,  it  found  itself  so  far  above  it 
as  to  amount  to  an  abandonment  of  said  loca- 
tion, and  occupying  ground  without  author- 
ity. There  is  no  evidence  directly  on  that 
point,  but  it  appears  trom  the  record  almost 
certainly  that  the  location  of  the  Belington 
&  Northern  would  interfere  but  little,  if  any, 
with  the  location  of  the  short  line  of  October, 
1900.  The  relocation  by  the  West  Virginia 
Short  Line  In  1902,  and  its  proceedings  to 
condemn  it  as  relocated,  is  an  abandonment 
of  its  right  of  priority  in  the  line  located  by 
it  in  October,  1900,  if.  Indeed,  it  had  not  al- 
ready lost  its  priority  of  right  to  condemn 
by  its  prolonged  inactivity.  This  question 
does  not  arise  in  this  case,  as  the  new  loca- 
tion of  1902  of  the  West  Virginia  Short  Line 
Railway  Company  was  never  adopted  by  cor- 
porate action,  and  that  of  the  Belington  & 
Northern  was  duly  adopted,  giving  it  the 
right  of  priority  over  the  line  attempted  here- 
in to  be  condemned  by  the  two  companies  re- 
spectively so  far  as  the  lines  confiict;  but  the 
circumstances  of  the  case  strongly  suggest 
the  question  whether  the  West  Virginia  Short 
Line  Railroad  Company  exercised  reasonable 
diligence  in  prosecuting  its  watk  while  hold- 
ing its  right  of  way,  to  the  exclusion  of  all 
others.  In  this  day  of  the  rapid  development 
of  the  resources  of  the  state  of  West  Vir- 
ginia, when  the  policy  of  the  state  is  to* press 
to  the  front  her  temmerclal  and  industrial 
interests  in  active  competition  with  the  prog- 
ress of  her  sister  states;  considering  the 
topography  of  her  territory:  that  railroads 
In  the  mountainous  portions  of  the  state  can 
only  be  constructed  along  the  streams,  and 
on  many  of  which  there  is  room  for  no  more 
than  one  line  on  the  same  side  of  the  stream — 
would  it  not  be  decidedly  against  the  public 
interests  to  permit  a  railroad  company,  by 
taking  the  initiatory  steps  or  proceedings  by 
adopting  a  location  for  its  line  simply  by 
making  a  preliminary  survey,  or  even  a  per- 
manent survey  and  location  of  its  line,  and 
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D  stop  all  proceediugs,  holding  the  location 
he  exclusion  of  all  others,  closing  to  those 
)  would  gladly  open  up  the  way  the  only 
ctical  route,  thus  catting  off  all  competi- 
i,  and  creating  a  monopoly,  so  far  as  that 
ticular  section  of  tlie  state  is  concerned? 
t  not  really  an  abuse  of  the  right  of  emi- 
t  domain?  Do  not  the  public  interests 
land  that  a  corporation  thus  invested  with 
1  strong  arm  of  the  law  should  use  tlie 
er  conferred  with  due  regard  to  the  rights 
he  public,  and  use  diligence  in  prosecut- 
the  work  it  lias  been,  by  its  charter,  com- 
sioned  to  perform,  and  which  it  has  un- 
:aken,  presumably  for  its  own  profit?  In 
:  excellent  work,  BUiott  on  Railroads,  voL 
027,  we  are  told,  '*When  a  proposed  line 
been  regularly  located  and  staked  off,  and 
expense  thereof  has  been  paid,  the  cor- 
itlon  by  which  it  is  done  has  a  prior  claim 
be  right  of  way  for  a  reasonable  time;" 
in  2  Lewis  on  Eminent  Domain,  §  806,  it 
aid,  **A  priority  once  obtained  in  any  of 
ways  or  cases  above  Q)ecifled  may  be  lost 
aches  in  following  it  up,  or  by  permitting 
:her  company  to  occupy  and  build  over 
same  property."  In  the  case  at  bar  there 
a  lapse  of  more  than  two  years  from  the 
I  of  the  adoption  of  its  line  by  the  West 
rinia  Short  Line  C!ompany,  from  the 
th  of  Buckbannon  river  to  Belington,  be- 
taking any  efteps  to  procure  the  right  of 
either  by  purchase  or  condenmation.  It 
then  inspired  thereto  by  the  action  of  a 
3eting  railroad  company  in  taking  meas- 
to  acquire  the  right  of  way  through  the 
» properly. 

lere  is  no  error  in  the  Judgment,  and  it 
firmed. 
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reme  Oourt  of  Appeals  of  West  Virginia. 
Dec  20,  1904.) 

TION— «AUB— FORPEITUBE  TO  STATE—EVI- 
VCE  —  TAX  DSED  —  BEDBICFTION  —  QSA.NT 
>M  BTATB— SECOND  8AIA— ESTOPPED— PAT- 
NT— PBESUHFTION— TRIAL  BT  JUBT. 

A.  record  of  a  proceeding  to  sell  land  as 
ited  to  the  state  for  nonpayment  or  non* 

for  taxes,  which  condemns  the  land  to 
as  forfeited,  in  which  it  appears  that  a 
:  issued  from  the  state  to  a  certain  person. 
that  by  specific  conveyances  the  land  haa 

to  the  ownership  of  another  person,  is 
I  facie  evidence,  against  strangers  to  the 
d,  of  the  fact  of  forfeiture,  and  also  that 
grant  issued  to  such  person,  and  that  title 
*  it  vested  in  the  person  in  whose  name  it 
zondemned  as  forfeited. 
Jnder  section  29,  c.  31,  Code  1899,  a  tax 
is  conclusive  evidence  against  strangers  to 
IX  sale  to  show  that  such  title  as  was  sold 
llnquent  was  vested  in  the  person  in  whose 

it  was  sold. 

n  1884,  in  a  proceeding  by  a  commissioner 
hool  lands  to  sell  forfeited  land,  a  decree 
cd  the  owner  to  redeem,  and  declared  the 
redeemed  and  released  from  forfeiture,  and 
;d  that  the  owner  should  also  occupv  the 
de  of  a  purchaser  from  the  commissioner. 

learlng  denied  January  3,  1906. 
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Such  owner  took  not  only  the  title  redeemed, 
but  also  any  other  title  vested  in  the  state  at 
the  time  of  the  redemption. 

4  One  purchasing  land  sold  as  forfeited  in  a 
proceeding  under  chapter  105  of  the  Code  of 
1899  holds  a  grant  from  the  state,  within  the 
meaning  of  section  3,  art.  13,  of  the  Constitu- 
tion, so  as  to  take  under  that  section  the  bene- 
fit of  another  forfeited  title. 

5.  Section  19,  c.  105,  Code  1891,  siving  all 
the  state's  title  to  forfeited  land  redeemed  or 
purchased,  makes  a  lefrislative  grant  from  the 
state,  within  the  meaning  of  section  3,  art.  13, 
of  the  Constitution,  to  enable  a  person  coming 
within  tiiat  statute  to  take  forfeited  titles  under 
that  section  of  the  Constitution. 

6.  One  who  seeks  to  get  the  benefit  of  a  for- 
feited title  to  land,  under  article  13,  §  3,  of  the 
Constitution,  must  prove  the  payment  of  taxes 
as  therein  rej^uired. 

7.  One  asking  to  make  redemption  of  forfeited 
land  under  section  17,  Code  1899,  c.  105,  must 
prove  that  at  the  time  when  his  land  became 
vested  in  the  state  he  held  a  good  and  valid 
title,  lesal  or  equitable,  superior  to  that  of  any 
other  claimant,  whether  toat  claimant  be  the 
state,  holding  a  superior  title  by  forfeiture  or 
otherwise,  or  an  individual. 

8.  When  land  has  been  once  sold  as  forfeited 
under  a  proceeding  under  chapter  105  of  the 
Code  of  1899  to  sell  forfeited  land,  the  state 
cannot.  In  a  later  proceeding,  under  that  chap- 
ter, again  sell  the  same  land  as  forfeited  under 
another  title.  The  record  of  the  first  sale  is 
an  estoppel  against  the  state,  preventing  such 
second  sale. 

9.  When,  in  a  proceeding  to  sell  land  as  for- 
feited, there  Is  a  decree  ox  redemption,  with  a 
saving^  clause  as  to  those  tracts  protected  from 
the  effect  of  redemption  by  section  3,  art.  13, 
of  the  Constitution,  the  person  redeeming,  when 
his  redemption  comes  in  question,  is  not  called 
on  to  prove  the  location  of  the  tracts  so  pro- 
tected before  he  can  avail  himself  of  his  re- 
demption. 

10.  In  a  proceeding  under  cliapter  106  of  the 
Code  of  1899  to  sell  forfeited  land,  a  decree 
allowing  redemption  by  payment  of  taxes  is 
prima  facie  evidence  of  redemption  as  to  third 
parties,  and  cannot  be  collaterally  attacked  for 
error  on  account  of  the  sum  paid  to  redeem 
being  less  than  the  amount  really  due  the  state. 

11.  There  is  no  presumption  of  payment  of 
taxes  arising  simply  from  the  duty  of  payment 

12.  If  a  senior  title  to  land  is  forfeited,  and 
then  transferred,  by  section  3,  art.  13.  of  the 
Constitution,  to*  the  owner  of  a  junior  title,  and 
the  junior  title  itself  afterwards  becomes  for- 
feited, a  sale  by  the  state,  in  proceedings  under 
chapter  105  of  the  Code  to  sell  the  land  as  for- 
feited under  the  senior  title,  will  pass  to  the 
purchaser  both  titles. 

18.  Forfeited  land  cannot  be  redeemed  from 
forfeiture  if  already  the  state's  title  by  such 
forfeiture  has  been  transferred  to  another  title 
under  section  8,  art.  13,  of  the  Constitution. 

14.  The  state  cannot  sell  land  that  is  forfeited 
by  a  suit  under  chapter  105  of  the  Code,  if  the 
title  has  alreadv  been  transferred  to  a  claimant 
by  operation  of  section  3,  art  13,  of  the  Con- 
stitution. 

15.  Trial  by  jury  is  a  matter  of  right,  under 
Code  1899,  c.  105.  S  18,  In  a  proceeding  by  the 
state  to  sell  forfeited  land,  when  conflicting  ti- 
tles to  land  are  to  be  tried,  if  there  is  a  con- 
troversy of  fact  dependent  an  oral  evidence,  but 
not  where  there  is  no  controversy  of  fact,  or 
where  that  controversy  depends  entirely  on  doc- 
umentary evidence. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  McDowell 
County;  Jos.  M.  Sanders,  Judge. 

Bill  by  the  state  against  Jane  Jackson  and 
others.  Decree  for  defendants,  and  the  state 
appeals.    Affirmed. 
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Herndon  &  Smith,  Ylnson  &  Thompson,  T. 
L.  Henrltze,  and  A.  Burlew,  for  the  State. 
Rucker,  Anderson  &  Hughes,  J.  L.  Hamil, 
Price,  Smith  &  Spilman,  and  Molohan,  Mc- 
Clintlc  Sc  Mathews,  for  appellees. 

BRANNON,  J.  The  state  of  West  Virginia 
filed  a  hill  in  chancery  in  the  circuit  court 
of  McDowell  county  in  1899  against  Jane 
Jackson  and  others,  stating  that  on  March 
1,  1800,  the  commonwealth  of  Virginia  issued 
to  Joseph  Jackson  and  John  C.  Harrison, 
Jr.,  a  grant  for  4,610  acres  of  land,  and  that 
it  had  been  omitted  from  the  land  tax  books 
for  more  than  five  years  since  1868,  and  that 
it  had  thus  become  forfeited  and  vested  in 
the  state,  and  prayed  that  said  tract  be  sold 
as  forfeited  land.  W.  M.  Ritter  filed  a  peti- 
tion asking  to  be  admitted  as  a  party  defend- 
ant In  the  case,  and  he  was  admitted  as  such. 
Ritter's  petition  set  up  that  the  tract  of 
4,610  acres  was  not  Tested  in  the  state,  but 
that  he  was  the  owner  of  it  by  good  and 
valid  title,  superior  to  the  claim  of  the  state 
and  every  other  claimant  thereto,  and  that 
said  land  was  not  subject  to  sale  as  forfeited 
land  vested  in  the  istate;  and  the  petition 
resisted  such  sale  at  the  instance  of  the  state. 
Ritter's  petition  states  that  Virginia,  by  pat- 
ent, March  4,  1795,  granted  to  Robert  Mor- 
ris a  tract  of  820,000  acres,  and  that  a  spe- 
cific portion  of  it  (50,000  acres)  had,  by  con- 
veyances specified  In  the  petition,  come  to 
the  ownership  of  Ritter.  Ritter's  petition 
further  states  that  while  Samuel  Cameron 
was  owner  of  the  50,000  acres,  In  1868,  it 
was  sold  for  taxes  in  his  name  and  pur- 
chased by  the  state,  and  not  redeemed,  and 
that  it  had  ever  since,  up  to  the  year  1885, 
been  omitted  from  the  taxbooks,  but  was 
charged  thereon  for  the  year  1885  in  the 
name  of  Max  Landsburg,  who  had  become 
owner  of  said  50,000  acres  under  Cameron. 
Ritter's  petition  contested  the  validity  of  the 
sale  to  the  state  in  1869  for  bome  defects  in 
the  tax-sale  proceedings,  and  avers  that  its 
omission  from  the  landbooks  after  1869  did 
not  forfeit  it  for  nonentry  because  of  the 
state's  purchase  in  1869.  His  petition  stat- 
ed that  Henry  C.  Auvil,  commissioner  of 
school  lands,  had  on  the  28th  of  July.  1882, 
filed  a  report  and  petition  in  the  circuit  court 
of  said  county  to  the  effect  that  the  Morris 
tract  of  320,000  acres  had  been  forfeited  to 
the  state  for  omission  to  enter  it  on  the  tax- 
books  from  1866  to  1877,  and  prayed  that  the 
whole  tract  be  sold  as  forfeited,  and  vested  in 
the  state.  Landsburg  was  a  defendant  to  Au- 
vil's  petition,  and  filed  an  answer  in  1882  ask- 
ing to  be  allowed  to  redeem  the  tract  of  50,- 
000  acres,  he  claiming  the  same;  and  on  the 
6th  of  April,  1883,  a  decree  was  made  adjudi- 
cating that  the  title  of  Landsburg  to  the  50,- 
000  acres  was  superior  to  that  of  other  claim- 
ants, except  the  junior  claimants  protected 
from  the  effect  of  redemption  by  law,  and 
allowing  Landsburg  to  redeem.  In  this  pro- 
ceeding, upon  Auvirs  petition,  the  court  di- 


rected a  large  number  of  Junior  claimants  to 
be  summoned  in  to  show  their  title,  and  re- 
ferred the  case  to  a  commissioner  to  report 
upon  their  titles,  and  to  report  what  taxes 
they  had  paid  on  the  land  which  they  claim- 
ed. The  Jackson-Harrison  tract  was  not 
mentioned  among  these  tracts  claimed  by 
Junior  claimants,  nor  was  any  owner  of  it 
made  a  party.  A  decree  later  recited  that  it 
was  Impracticable  to  pass  on  the  rights  of  so 
many  claimants,  and  dismissed  them  without 
decision  of  their  rights,  but  protecting  their 
rights  from  the  effect  of  the  proceeding.  On 
the  9th  of  July,  1884,  a  decree  was  made  in 
the  Anvil  case  which  flbced  the  sum  to  be  paid 
by  Landsburg  to  redeem  the  50,000  acres  at 
$2,200.62,  after  deducting  taxes  which  had 
been  paid  by  Junior  claimants,  and  the  de- 
cree declared  Landsburg  entitled  to  redeem 
by  the  payment  of  that  sum;  and  It  con- 
demned the  50,000  acres  as  forfeited  and  lia- 
ble to  sale,  and  directed  Its  sale,  on  failure 
of  Landsburg,  to  pay  within  a  fixed  time.  On 
the  8th  of  October,  1884,  a  decree  was  made 
in  the  Auvll  case  stating  that  Landsburg 
had  paid  the  money  required  to  effect  a  re- 
demption, and,  with  the  consent  of  Auvil, 
decreeing  that,  in  addition  to  the  privilege 
to  redeem  given  him  by  a  former  decree, 
Landsburg  be  ''allowed  also  to  occupy  the  at- 
titude of  a  purchaser  of  said  50,000  acres 
from  Auvil,  commissioner,  for  said  sum; 
•  •  •  the  court  treating  said  50,000  acres 
as  the  excess  of  purchase  money  above  tax- 
es, damage,  interest,  and  costs."  The  de- 
cree "ordered  that  the  title  of  the  state  to 
said  50,000  acres  (subject  to  the  qualifica- 
tions hereinafter  stated)  be,  and  is  hereby, 
released  to  the  said  Landsburg,  and  the  said 
tract  of  land  is  hereby  fully  exonerated  and 
released  from  all  forfeitures  and  former  tax- 
es whatsoever.  But  this  order  shall  in  no 
wise  affect  or  impair  the  rights,  titles,  and 
claims  of  any  claimant  within  the  boundary 
of  said  50,000  acres  whose  titles  and  claims 
are  protected  under  the  Constitution  and 
laws  of  this  state;  but  the  titles  and  claims 
of  such  claimants  shall  remain  as  valid  as  if 
this  order  had  not  been  entered.** 

Ritter's  petition  set  up  the  said  proceed- 
ings in  the  Auvil  case,  and  relied  upon  them 
as  an  adjudication  preventing  the  state  from 
claiming  that  the  50,000  acres,  which  cover- 
ed the  Jackson-Harrison  4,610-acre  tract,  was 
forfeited  and  subject  to  sale,  and  relied  upou 
the  Auvil  proceeding  as  operating  to  bar  the 
state  from  claiming  the  land  in  any  way. 
Ritter  claimed  that  the  state  had  no  title 
to  the  4,610  acres.  Ritter's  petition  further 
states  that  a  part  of  the  50,000  acres  had 
been  sold  from  Landsburg  by  decree  of  the 
Circuit  Court  of  the  United  States,  and  con- 
veyed under  such  sale  to  Henry  McCormick; 
that  all  taxes  had  been  paid  on  the  land  aft- 
er the  redemption  in  1884,  except  that  it  was 
returned  delinquent  in  the  name  of  Lands- 
burg for  taxes  of  1895,  and  sold  in  1897  for 
such  taxes,  and  had  been  conveyed  under 
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that  tax  sale  to  McGormlck.  McCk>rmick  had 
conveyed  the  land  to  Rltter.  Rltter  claimed 
that,  when  the  Jackson-Harrison  grant  is- 
sued for  the  4,610  acres,  the  state  of  West 
Virginia  could  not  confer  any  title  by  that 
grant,  for  the  reason  that  said  4,610  acres 
was  covered  by  the  50,000  acres,  which  was 
part  of  the  old  Morris  grant,  of  1795,  of 
320,000  acres.  Bitter  claimed  that,  though 
the  Jackson-Harrison  grant  passed  no  title, 
yet  any  title  that  might  be  supposed  to  arise 
from  its  forfeiture  inured  to  the  benefit  of 
the  owners  of  the  50,000  acres  by  force  of 
section  3,  art  13,  of  the  Constitution,  by 
reason  of  the  owners  of  that  land  having  paid 
taxes  for  five  years  after  the  year  1865,  and 
that  thus  any  shadow  of  title  under  the 
Jackson-Harrison  grant  was  transferred  to 
the  owners  of  the  50,000  acres,  and  did  not 
belong  to  the  state,  to  be  sold  by  it  Bitter 
claimed  to  own  any  shadow  of  title  confer- 
red by  the  Jackson-Harrison  grant,  and  de- 
nied the  right  of  the  state  to  sell  it  The 
Jackson-Harrison  land  was  assessed  with 
taxes  for  1865  to  1870,  inclusive,  and  was 
delinquent  for  the  last  four  of  those  years. 
It  does  not  appear  that  the  taxes  for  1865 
and  1866  were  paid.  From  1871  to  1879,  in- 
dusiye,  half  of  the  4,610-acre  tract  of  the 
Jackson  and  Harrison  2,305  acres  was  char- 
ged on  the  taxbooks,  and  four  times  sold  to 
the  state  for  some  of  those  years.  This  half 
was  omitted  from  the  taxbooks  from  1880 
to  1885,  inclusive.  It  vested  in  the  state 
four  times  by  purchase  for  taxes,  and  later 
was  forfeited  for  nonentry  several  times,. 
viewed  without  regard  to  Bitter's  rights.  In 
November,  1876,  it  became  irredeemable, 
and  vested  in  the  state  as  tax  purchaser; 
and,  if  thereafter  chargeable  with  taxes,  it 
vested  in  the  state,  for  omission  from  the  tax- 
books,  not  later  than  January  1,  1885.  The 
other  half  of  the  4,610  acres  was  never  on 
the  taxbooks  after  1870,  and  was  several 
times  forfeited  for  omission;  the  first  for- 
feiture being  complete  January  1,  1876. 

H.  A.  McCurdy,  claiming  the  Jackson  share 
of  the  4,610  acres  granted  to  Jackson  and 
Harrison,  filed  an  answer  in  the  said  suit 
of  The  State  v.  Jane  Jackson,  setting  up  his 
claim,  admitting  the  forfeiture  of  the  tract 
to  the  state,  and  asking  to  be  allowed  to  re- 
deem. W.  B.  Thompson  and  T.  J.  Pritchard, 
as  trustees,  claiming  the  Harrison  share  of 
the  4,610  acres,  filed  their  petition  in  the  suit 
of  State  V.  Jane  Jackson,  admitting  the  for- 
feiture of  said  tract,  and  asking  to  be  al- 
lowed to  redeem.  The  petition  charged  that 
the  sale  to  the  state  in  1869  of  the  50,000 
acres  had  vested  it  in  the  state,  and  alleged 
that  taxes  had  "been  paid  on  the  4,610-acre 
tract  from  1865  to  1879,  and  that  by  reason 
of  such  payment  the  state's  title  to  the  50,- 
OOO  acres  had  been  transferred  to  the  owners 
of  the  4,610  acres  by  the  €k)nstitution  (article 
13,  i  3).  Thompson  and  Pritchard  also  filed 
their  petition,  making  practically  the  same 
defense  as  did  McCurdy,  and  claiming  that 


the  50,000  acres  was  forfeited,  and  that  the 
forfeited  title  vested  in  the  owners  of  the 
Jackson-Harrison  land.  Thus  the  state 
claimed  the  4,610-acre  tract  by  forfeiture, 
and  sought  to  sell  it;  and  Bitter  claimed 
that  the  state  had  once  sold  this  same  land 
to  Landsburg  under  the  forfeiture  of  the 
Morris  title,  and  that  he  owned  the  4,610 
acres  because  by  forfeiture  it  was  vested  in 
the  state,  and  that  the  title  to  it  had  been 
transferred  from  the  state  to  the  owners  of 
the  50,000  acres;  and  McCurdy  and  Thomp- 
son and  Pritchard  claimed  the  4,610  acres, 
and  also  title  to  its  extent  under  the  Morris 
grant,  because  of  its  forfeiture  and  inure- 
ment or  transfer  by  the  Constitution  to  the 
owners  of  the  Jackson-Harrison  grant  Bit- 
ter resisted  the  redemption  of  the  4,610  acres. 
It  is  a  title  contest  between  the  state  and 
Bitter,  and  between  the  state  and  McCurdy 
and  Thompson  and  Pritchard  on  the  other. 

The  court  referred  the  case  to  a  commis- 
sioner to  report  whether  the  4,610  acres  was 
forfeited,  and  in  whose  name,  and,  if  for- 
feited, in  whom  the  title  was  at  the  date  of 
the  forfeiture,  and  what  person  was  entitled 
to  redeem,  and  any  other  pertinent  matter. 
The  commissioner's  report  found  that  on  the 
4th  of  March,  1795,  a  grant  Issued  to  Morris 
for  320,000  acres,  and  that  by  regular  con- 
veyances 50,000  acres  of  it  had  been  passed 
to  Bitter,  and  that  the  4,610  acres  was  with- 
in the  50,000  acres,  and  that  no  evidence  had 
been  adduced  to  show  that,  when  the  grant 
to  Jackson  and  Harrison  issued,  the  50,000 
acres  had  been  forfeited,  and  that  when  that 
grant  issued  there  was  no  title  in  the  state 
to  pass  by  it  to  Jackson  and  Harrison,  and 
that  the  grant  conferred  no  title  on  them. 
Said  report  found  that  the  4,610-acre  tract 
had  been  assessed  with  taxes  for  1867  to 
1870,  inclusive,  and  was  delinquent  for  those 
years;  that  half  of  it  was  assessed  with 
taxes  Xrom  1871  to  1880,  Inclusive,  and  it 
was  sold  In  18Y5,  1877,  and  1879.  and  that  in 
1881  it  was  sold  for  the  taxes  of  1879,  and 
purchased  by  the  state  at  all  the  sales;  that 
in  1897  the  whole  tract  was  sold  to  the 
state  for  taxes  of  1896;  that  this  half  be- 
came irredeemable  and  vested  in  the  state 
by  reason  of  the  first  tax  sale  In  November, 
1876,  and  it  was  thereafter  properly  omit- 
ted ftrom  the  taxbooks,  because  vested  In 
the  state  by  purchase  for  taxes.  The  report 
found  that  the  other  half  of  said  4,610  acres 
was  omitted  from  the  taxbooks  from  1871  to 
1806. 

The  report  found  that  the  whole  tract  was, 
by  said  tax  purchase  by  the  state  of  one  half, 
and  such  nonentry  of  the  other  half,  vested 
in  the  state.  It  found  that  the  whole  tract 
had  vested  in  the  state.  The  report  found 
that  on  the  8th  of  October,  1884,  In  the  pro- 
ceeding in  the  name  of  Auvil,  Commissioner 
of  School  Land,  v.  Landsburg,  Landsburg  had 
redeemed  said  50,000  acres  from  any  forfei- 
ture accruing  prior  to  that  date,  and  had  paid, 
the  taxes  thereon  subsequently. 
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The  report  found  that  no  taxes  had  ever 
been  paid  on  the  4,610-acre  tract,  and  that 
its  owners  could  not  and  did  not  take 
the  benefit  of  the  forfeiture  of  the  60,000 
acres. 

The  report  was  ezcepted  to  by  McCurdy 
and  Thompson  and  Fritchard.  One  excep- 
tion was  because  the  report  did  not  state 
that  the  4,610-acre  tract  was  not  assessed 
with  taxes  for  the  years  1865  and  1866.  An- 
other was  because  the  report  found  that 
half  the  4,610  acres  was  sold  in  1875  for  the 
taxes  of  1871,  1872,  and  1873,  as  there  was 
no  evidence  thereof.  Other  exceptions  read 
as  foIlo\V^s:  "(5)  The  commissioner  erred  in 
finding  that  Max  Landsburg  redeemed  the 
whole  of  said  50,000-acre  survey  in  1885." 
"(7)  Commissioner  erred  in  finding  that  W. 
M.  Ritter  was  entitled  to  the  whole  of  the 
50,000-acre  tract,  including  the  4,610  acres, 
and  that  the  state  had  no  right  to  proceed 
against  it  for  the  benefit  of  the  school  fund. 
(8)  The  commissioner  erred  in  finding  that 
the  claimants  of  the  Jackson  and  Harrison 
grant  were  not  entitled  to  redeem  the  land 
embraced  in  said  grant,  and  in  finding  that 
their  title  was  not  superior  to  that  of  any 
other  claimant  (9)  Because  the  commis- 
sioner failed  to  state  that  he  lias  certified 
up  with  the  report  all  the  evidence  before 
him  upon  which  the  report  is  based."  The 
court  made  a  decree  dismissing  the  bill  of 
the  states  and  refusing  leave  to  McCurdy 
and  Thompson  and  Prltchard  to  redeem  the 
tract  of  4,610  acres,  and  they  appealed  to 
this  court 

As  to  the  exception  to  the  report  for  fail- 
ing to  state  that  the  4,610  acres  was  taxed 
for  1865  and  1866,  it  seems  to  be  well  taken; 
but  it  is  immaterial,  because  payment  of 
two  years*  taxes  would  not  save  it  from  de- 
fault afterwards,  or  transfer  the  forfeited 
Morris  title  to  the  Jackson-Harrison  title. 
If  paid  for  those  two  years,  it  would  only 
be  one  year's  payment  after  1865,  where- 
as the  Constitution  requires  five  successive 
years'  payment  after  that  year.  And  there 
is  no  evidence  of  any  payment  for  either 
year. 

As  to  the  exception  that  the  report  found 
half  of  the  4,610  acres  was  sold  in  1875: 
An  abstract  certified  by  the  clerk  of  the 
county  court  proves  the  fact 

As  to  the  exception  because  the  report 
found  that  Ritter  had  title  to  the  whole  50,- 
000  acres,  and  that  Ritter  was  entitled  to  it, 
including  the  4,610  acres,  and  that  the  state 
had  no  right  to  proceed  against  it  for  the 
benefit  of  the  school  fund:  It  is  said  that 
Ritter  produced  no  grant  from  Virginia  to 
Morris,  and  produced  no  title  papers  to  show 
title  in  Ritter  to  the  50,000  acres,  part  of  the 
Morris  grant  and  that  for  want  of  docu- 
mentary evidence,  the  finding  that  Ritter 
was  entitled  to  the  50,000  acres  is  erroneous. 
This,  of  course,  is  an  Important  matter  in 
the  case.    Rltter's  counsel  seek  to  meet  this 


objection  by  saying  that  Rltter's  petition, 
read  as  an  answer,  states  the  existence  of  the 
documents,  and  that  its  statement  is  taken  as 
true  without  proof,  there  being  no  replication 
to  it  and  cite  Snyder  v.  Martin,  17  W.  Va.  276, 
41  Am.  Rep.  670.  An  answer  is  taken  for  true 
against  a  plaintiff  in  the  absence  of  a  replica- 
tion, bat  the  answer  of  one  defendant  is  not 
thus  taken  toe  true  against  another  defend- 
ant Hogg,  Eq.  Proced.  S  447.  But  how  do* 
we  know  that  there  was  not  such  evidence 
before  the  commissioner?  The  presumption 
holds  that  there  was.  Rlghter  v.  Riley,  42 
W.  Va.  633,  26  S.  E.  357.  Counsel  for  Rit- 
ter meet  tills  point  by  saying  tliat  no  ex- 
ception to  the  commissioner's  report  was 
made  on  this  score,  but  that  the  matter  is 
brought  up  in  this  court  for  the  first  tlme^ 
and  that  if  this  court  heeds  it,  it  will  work 
a  surprise  upon  Ritter,  which  ought  not  to 
be  tolerated,  because^  if  it  had  been  pre- 
sented by  the  proper  exception  in  the  lower 
court  the  objection  would  have  been  met  by 
the  production  of  the  documents.  I  think 
this  argument  so  far  legitimate  as  to  Justify 
this  court  in  scrutinizing  the  exceptions  close- 
ly to  see  whether,  when  properly  construed, 
they  gave  fair  warning  to  Ritter  and  the 
court  of  the  want  of  such  documentary  evi- 
dence. Stewart  v.  Stewart  40  W.  Va.  65, 
20  S.  E.  862,  tells  us  that  exceptions  are  of 
the  nature  of  special  demurrer,  and  the 
party  comi^ainlng  of  the  report  must  point 
out  the  errors  by  his  exception  with  reason- 
able certainty,  so  as  to  direct  the  mind  of 
the  court  to  them.  Look  at  exceptions  5,  6, 
7.  Construe  them  in  connection  with  the 
fact  that  the  appellants  contend  that  in  this 
case  Landsburg  in  1884  did  not  redeem  the 
whole  60,000  acres,  but  only  a  part  thereof, 
basing  this  theory  on  the  fact  that  he  paid 
only  the  residue  of  taxes  on  it  after  deduct- 
ing taxes  paid  by  Junior  claimants,  and  that 
this  amounted  to  a  redemption  of  only  part 
The  answer  of  Thompson  shows  this.  Look 
at  the  repeated  use  of  the  word  "whold"  in 
said  exceptions,  and  we  are  compelled  to 
think  that  those  exceptions  were  not  based 
on  the  want  of  documents  to  show  Rltter's 
title,  and  did  not  call  for  them,  and  did  not 
have  them  in  mind,  and  that  the  exceptions 
did  not  fairly  call  the  attention  of  anybody 
to  the  want  of  them.  They  did  not  contest 
the  evidence  to  prove  Rltter's  title,  but  only 
that  he  had  redeemed  only  part  of  the  tract 
Therefore^  as  to  this  objection,  said  excep- 
tions are  abortive.  Rlghter  v.  Riley,  42  W. 
Va.  633,  26  S.  E.  857.  But  let  us  say  that 
those  exceptions  did  call  the  title  evidence  in 
question.  We  hold  that  the  report  finding 
title  in  Ritter  is  Justified  by  the  record.  The 
record  of  the  proceedings  in  the  Auvil  case 
established  that  a  grant  did  issue  to  Morris, 
and  that  that  title  had  come  to  Landsburg, 
and  was  in  him  in  1884,  at  the  date  of  his 
redemption,  and  that  he  became  invested 
with  that  title  both  in  the  character  of  re- 
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Biner  and  purchaser.  I  do  not  forget  that 
i  appellants  were  not  parties  to  that  pro- 
^dlDg.  I  know  that  it  is  a  role  very  fixed 
It  "an  adjudication  of  a  fact  in  one  case 
not  evidence  of  the  fact  in  another  case 
linst  persons  not  parties  to  the  former  or 
privity  with  them.**  ChevalUe  v.  Twiggs, 
v.  Va.  476.  "No  party  can  be  estopped  or 
any  way  prejudiced  by  any  judgment  or 
Tee  if  the  record  shows  on  its  face  that 
bad  no  opportunity  to  be  heard  In  opposi- 
n  to  the  entry  or  decree."  McCoy  v.  Mc- 
y,  29  W.  Va.  794,  2  S.  B.  809.  Under  that 
e  we  may  be  asked  how  we  can  say  that 
linst  those  claimants  of  the  4,610  acres 
it  record  proves  that  there  was  a  Mor- 
petent,  and  that  title  under  it  went  down 
Landsburg.  I  answer  that  the  cases  set- 
that  a  proceeding  to  sell  forfeited  lands, 
which  the  land  is  condemned  to  sale  for 
felture,  is  pr^ma  facie  evidence  of  the 
t  of  forfeiture;  Strader  v.  Goff,  6  W.  Va. 
;  Coal  Co.  v.  Howell,  86  W.  Va.  489,  15 
E.  214;  Hitchcox  v.  Rawson,  14  Grat  535 
opinion);  Smith  v.  Chapman,  10  Grat 
.  They  show  that  such  record  cannot  be 
aterally  attacked.  Right  or  wrong,  those 
es  give  such  proceedings  such  effect  I 
no  reason  why  the  record  would  not  be 
Jence  of  redemption  even  as  to  strangers 
it  It  will  be  said,  howeyer,  that  those 
es  only  establish  prima  facie  the  fact  of 
reiture,  and  that  they  do  not  Justify  the 
ing  from  such  a  record  that  the  Morris 
ent  existed,  and  that  documents  pass  the 

>  down  the  line  from  Morris  to  Lands- 
g.  I  reply  that,  as  the  record  establishes 
fact  of  forfeiture,  we  must  inevitably  say 
t  something  was  forfeited,  and,  looking 
he  record,  we  find  what  that  was,  name- 
i  tract  granted  by  patent  to  Morris.  That 
he  matter  stated  in  the  petition  of  the 
imissioner  of  school  land,  and  otherwise 
iced  in  the  record,  and  that  is  the  sub- 
on  which  the  decree  (Operates,  and  to 

ch  it  relates.  And  that  decree  found  and 
idged  that  conveyances  had  carried  the 
ris  title  to  Landsburg,  since  it  declared 
*essly  that  Landsburg  owned  the  land 
vatlvely  from  Morris  by  title  superior 
ill  others.     Documents  exhibited  in  this 

>  show  that  part  of  the  50,000  acres  was 

from  Landsburg  to  McOormick,  and 
the  whole  tract  was  sold  for  taxes  in 
'  to  McOormick,  and  conveyed  to  him  by 
IX  deed,  and  that  McCormick  conveyed 
land  to  Ritter.  The  tax  sale  was  in  the 
e  of  Landsburg.  By  chapter  31,  §  29, 
e  1899,  that  tax  deed  is  made  evidence 
bow  against  everybody  that  the  material 
9  therein  recited  are  true,  and  that  the 
assessed  passed  to  the  purchaser, 
dsburg  is  stated  in  that  deed  to  have 
L  assessed  with  taxes,  and  this  deed 
ed  his  title.  So  Ritter  was  properly  re- 
ed as  invested  with  the  Morris  title,  so 
as  the  documentary  evidence  Is  con- 
ed. 


What  title  do  the  decrees  above  mentioned 
made  in  the  Auvil  case  confer  on  Landsburg? 
They  gave  back  to  him,  by  force  of  the  re- 
demption, the  Morris  title  to  the  50,000  acres; 
but  at  that  time  the  Jackson-EUurlson  tract 
of  4,610  acres  had  become  forfeited  by  rea- 
son of  sales  to  the  state  and  omission  as 
above  stated.  Did-  the  said  decree  of  re- 
demption confer  ui>on  Landsburg  title  to  said 
4,610  acres?  A  decree  not  merely  allowed 
redemption  to  Landsburg  of  the  Morris  titie, 
and  released  the  land  under  that  titie  from 
all  prior  forfeiture,  but  it  also  allowed  him 
to  hold  the  character  of  purchaser  of  said 
50,000  acres,  as  if  he  had  purchased  under 
the  decree.  I  shall  not  say  that  a  mere  re- 
demption under  Code  18S7,  c.  105,  §  14,  would 
go  further  than  simply  to  restore  to  the  own- 
er redeeming  land  his  own  titie,  and  it  may 
be  that  that  feature  of  the  decree  according 
to  Landsburg  the  character  of  a  purchaser 
would  not  have  any  operation.  True,  it  may 
be  said,  under  Smith  v.  Chapman,  10  Grat 
446,  that  that  would  be  error  only,  not  liable 
to  attack  collaterally,  and  there  Is  some  force 
in  this  position;  still,  if  there  was  no  law 
to  warrant  such  a  provision,  I  would  hesi- 
tate to  say  that  it  would  bind  the  claimants 
of  the  4,610  acres.  If  Landsburg  held  the 
character  not  only  of  a  redeemer,  but  of  a 
purchaser,  he  would  get  not  merely  the  Mor- 
ris titie  by  redemption,  but  also  any  other 
title  by  forfeiture  or  otherwise  vested  in  the 
state,  including  the  Jackson-Harrison  title, 
by  the  letter  of  section  15  of  said  chapter  105, 
Code  (Acts  1891,  p.  289,  c.  94).  Coal  Co.  v. 
Howell,  36  W.  Va.  489,  15  S.  B.  214.  The 
proceeding  to  sell  forfeited  land  Is  statutory, 
and  nothing  can  be  done  not  warranted  by 
the  statute,  and  I  repeat  that  I  would  doubt 
the  intrinsic,  force  of  the  provision  in  said 
decree  alluded  to  to  give  Landsburg  the  char- 
acter of  a  purchaser.  Twiggs  v.  Chevallie, 
4  W.  Va.  463.  But  the  question  of  the  inher- 
ent effect  of  that  clause  of  the  decree  is  not 
all  important,  since  Code,  c.  105,  §  19,  as 
found  in  chapter  94,  p.  291,  Acts  1891,  and 
edition  of  1801  of  the  Code,  says:  "And 
when  in  proceedings  heretofore  had  under 
this  chapter,  for  the  sale  of  forfeited  lands, 
the  former  owner  shall  be  permitted  to  re- 
deem or  purchase  the  same  from  the  forfei- 
ture thereof  by  the  payment  of  the  taxes,  in- 
terest, damages  and  costs,  due  to  the  state 
theiteon,  and  fixed  and  determined  by  the  de- 
cree of  the  court  in  which  such  proceedings 
were  pending,  and  has  actually  paid  the 
same,  or  shall  within  one  year  after  the  pas- 
sage of  this  act  pay  the  same  as  required  by 
such  decree,  such  payment  shall  be  valid 
and  binding  on  the  state,  regardless  of  the 
irregularity  of  the  proceeding  or  of  any 
want  of  jurisdiction  in  the  court  to  render 
such  decree;  and  whatever  right,  titie  or 
interest  the  state  may  have  had  In  such  lands 
shall,  by  virtue  of  such  decree  and  payment 
be  transferred  to  and  be  re-vested  in  such 
former  owner.'*    Was  this  provision  made 
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for  this  case  expressly?  At  any  rate,  It  fits 
the  case.  It  yalidates  that  feature  of  the 
decree  of  redemption  according  to  Lands- 
burg  the  character  of  a  purchaser,  carrying 
with  it  the  effect  of  the  decree  to  pass  to  him 
all  state  title  to  that  particular  land,  however 
derived;  and,  besides  making  the  decree  have 
that  effect,  the  act  itself  is  a  legislative  grant 
of  all  the  state's  right  in  that  land  to 
Landsburg.  Cecil  v.  Clark,  44  W.  Va.  676, 
30  S.  E.  216;  Wild  v.  Serpell,  10  Grat  405 
(point  3).  This  retroactive  feature  as  to  re- 
demption is  omitted  from  the  section  as  it 
reads  in  chapter  24,  p.  66,  Acts  1893  (Code 
1899,  c.  105,  §  19),  and  section  1<7  gives  re- 
demption only  the  effect  of  reinvestment  of 
the  former  title;  but  the  act  of  1891  has  had 
its  effect,  and  was  likely  not  unwise  legisla- 
tion, being  Intended  to  give  a  person  paying 
all  taxes  demanded  by  the  state  under  one 
title  adverse  titles  vested  in  it,  to  give  rest 
and  peace  among  conflicting  titles.  So  it  Is 
the  decree  of  redemption  and  purchase  in 
that  Auvil  case  and  that  act  of  1891  gave,  of 
their  own  force,  title  emanating  from  the 
state — made  a  grant,  without  calling  on  Rit- 
ter  to  show  a  grant  to  Morris  or  to  connect 
with  the  Morris  grant  Coal  Co.  v.  Howell, 
36  W.  Va.  489,  15  S.  E.  214^  tells  us  that  a 
pm'chaser  under  a  decree  selling  forfeited, 
land,  or  one  tracing  right  from  him,  connects 
with  the  state.  His  purchase  is  a  grant  from 
the  state.  So  is  the  grant  made  by  the  act 
of  1891.  Therefore  Landsburg  had  such 
grant  as  enabled  him  to  take  title  under  the 
Jackson-Harrison  grant  by  virtue  of  the  Con- 
f;titution  (article  13,  S  3).  That  section  pro- 
vides for  giving  the  state's  title  to  three 
classes  of  persons;  the  second  class  being 
persons  claiming  under  a  grant  from  the 
state,  and  paying  taxes  for  five  successive 
years  after  1865.  When  Landsburg  redeemed 
be  paid  taxes  for  more  than  five  years.  This 
would  give  him  the  Jackson-Harrison  title, 
which  was  then  forfeited.  And  by  payment 
afterwards  Landsburg  would  get  that  title. 
If  afterwards  forfeited.  Being  a  purchaser, 
he  would  get  all  the  state  title  by  forfeiture 
or  otherwise,  by  the  Constitution,  and  by 
section  12,  c.  105,  of  the  Code,  as  found  in 
chapter  95,  p.  259,  Acts  1882,  and  Code  of 
1887,  in  force  at  the  time  of  Landsburg's  re- 
demption, and  as  that  section  still  Is.  Thus 
Landsburg  got  the  Jackson-Harrison  title, 
both  by  statute  and  Constitution,  under  that 
decree. 

As  to  the  contention  that  the  order  of  re- 
demption excepted  junior  claims,  and  that 
the  Jackson-Harrison  is  a  junior  claim,  and 
that  the  redemption  does  not  affect  it  it  is 
only  necessary  to  say  that  that  land  was  not 
before  the  court  In  the  proceeding  among  the 
junior  claims  represented  by  parties  to  it, 
and,  further,  that  the  order  excepted  from 
the  effect  of  the  redemption  only  those  junior 
claims  which  had  paid  taxes  for  five  years 
after  1865,  so  as  to  have  the  benefit  of  the 
forfeiture.    This  could  not  save  the  Jack- 


son-Harrison title.  It  had  not  paid  any 
taxes.  It  follows  from  what  Is  said  above 
that  McCurdy  and  Thompson  and  Pritchard, 
claiming  under  the  Jackson-Harrison  grant, 
had  no  right  to  redeem. 

The  statute  touching  redemption  demands 
that  the  person  asking  It  shall  prove  that  at 
the  time  of  the  forfeiture  of  his  title  '*he 
had  a  good  and  valid  title,  legal  and  equitable, 
superior  to  that  of  any  other  claimant,"  be- 
cause the  intent  was  to  drown  the  inferior 
title,  and  not  let  It  be  redeemed,  to  foment 
litigation  with  a  superior  title,  whether  In 
the  state  by  forfeiture  or  in  private  owner- 
ship. This  Jackson-Harrison  claim  could 
not  answer  this  demand,  because  there  was 
the  older  Morris  title  in  Landsburg.  And  if 
it  was  in  the  state,  not  yet  redeemed.  It 
would  be  not  dead,  but  a  living,  superior  title 
That  the  state  held  the  title  makes  no  differ- 
ence as  to  an  inferior  title  asking  redemption. 
Moreover,  In  connection  with  l4indsburg*8  re- 
demption and  purchase,  I  will  add  that  by 
chapter  105  of  the  Code  of  1899,  §  6,  it  Is  pro- 
vided that,  "if  at  any  time  during  the  pen- 
dency of  such  suit,  it  shall  appear  to  the 
court  that  any  part  of  any  tract  of  land  in 
question  therein  has  been  sold  by  the  state 
in  any  proceeding  for  the  sale  of  school  lands, 
and  the  taxes  regularly  paid  thereon  since 
such  sale,  or  is  held  by  any  person,  under 
article  13  of  the  Constitution  of  this  state, 
the  bill,  as  to  such  part,  shall  be  dismissed." 
Landsburg  had  purchased,  paid  subsequent 
taxes,  and  held  the  4,610  acres  under  the  Con- 
stitution. The  statute  would  justify  the  dis- 
missal of  this  suit  without  a  sale,  as  the 
state  had  once  sold  this  soil.  I  do  not  say 
that  it  would  justify  a  refusal  of  redemption 
by  one  entitled  to  redeem.     * 

It  is  claimed  that  the  redemption  in  1884 
by  Landsburg  is  void  for  the  reason  that  the 
whole  50,000  acres  was  not  redeemed,  but 
only  26,000  acres,  and  that  the  part  redeemed 
was  not  defined  by  a  survey  and  plat,  as  re- 
quired by  chapter  105,  §  14,  of  the  Code  of 
1887,  and  State  v.  King,  47  W.  Va.  437,  35  S. 
E.  300.  This  argument  rests  on  the  fact  that 
a  great  number  of  adverse  claimants  of  parts 
of  the  Landsburg  50,0(X)  acres  had  been  sum- 
moned into  the  case;  but  the  court  did  not 
try  their  rights,  but  dismissed  them  from 
the  suit,  and  then  ascertained  what  taxes 
Landsburg  owed  on  the  whole  50,000  acres, 
adopting  the  process  of  charging  him  by 
acreage  with  taxes  on  so  much  as  was  not 
claimed  by  adverse  claimants,  deducting  tax- 
es paid  by  them,  and  by  this  process  charged 
him  with  taxes  on  26,000  acres,  out  of  the 
whole  50,(X)0  acres,  with  the  proviso  that  the 
redemption  should  not  impair  the  title  of  any 
claimants  protected  under  the  Constitution. 
Now,  this  is  nothing  but  a  decree  of  redemp- 
tion of  the  whole  50,000  acres,  with  only  a 
saving  clause  In  favor  of  claimants  made  by 
the  statute  and  Constitution.  It  is  not  a 
redemption  with  specific  exceptions.  In  let- 
ter and  Intent,  the  decree  is  a  redemption  of 
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the  whole  tract  If  this  decree  is  void*  then 
any  decree  of  redemption  of  a  whole  tract, 
<x>ntalnlng  such  a  saving  clause,  simply  re- 
straining the  decree  from  injuring  other 
claimants,  like  a  clause  of  "without  preju- 
dice," is  Toid.  It  is  not  error  to  make  that 
proviso,  aa  it  only  declares  what  section  17 
of  chapter  105,  Code  1809,  declares.  Very 
different  was  the  King  Case,  cited  above,  in 
which  in  express  words  only  a  part  of  the 
tract  was  redeemed  by  specification  of  quan- 
tity, and  that  part  in  no  wise  defined.  For 
these  reasons,  the  rule  of  Stockton  v.  Morris, 
39  W.  Va.  432.  19  S.  E.  531.  cited  by  counsel, 
does  not  apply.  That  rule  is  that,  where 
there  is  an  inclusive  grant,  its  owner,  suiug 
in  ejectment,  must  prove  that  the  defendant 
is  not  on  reserved  land.  It  therefore  cannot 
be  successfully  contended  that  Ritter  must 
prove  Just  what  part  was  redeemed  and  what 
excepted. 

It  is  argued  that  the  redemption  is  invalid 
because  the  sum  paid  by  Landsburg  was  too 
little.  If  there  is  error  in  this,  how  can 
strangers  complain?  Not  even  the  state  could 
now  complain.  In  collateral  proceedings 
strangers  cannot  assail  the  decree  for  such 
error.  Hall  v.  Hall,  12  W.  Va.  1;  Smith  v. 
Chapman,  10  Grat  445;  Cecil  v.  Clark,  44 
W.  Va.  659,  30  S.  E.  216.  Hall  v.  Swahn,  39 
W.  Va,  353,  19  S.  B.  509,  holds  that  a  decree 
of  redemption  is  final,  and  works  a  redemp- 
tion though  the  amount  paid  is  too  small. 

But  it  is  claimed  that  as  Landsburg's  50,- 
000  acres  was  sold  for  taxes  in  1869  to  the 
state,  and  was  thereafter  omitted  from  the 
taxbooks,  and  the  tract  thus  vested  in  the 
state  and  was  forfeited,  the  title  to  it  passed 
to  the  benefit  of  the  Jackson-Harrison  title, 
under  section  8,  art  13,  of  the  Constitution. 
Doubtless,  If,  before  Landsburg's  redemption 
and  purchase,  the  Jackson-Harrison  title  had 
become  invested  with  Landsbiu*g's  title  by 
reason  of  its  forfeiture,  Landsburg's  redemp- 
tion would  be  without  effect.  For  Ritter  it 
is  contended,  in  answer  to  the  claim  that 
Landsburg's  title  was  transferred  to  the  Jack- 
son-Harrison title,  that  the  tax  sale  in  Lands- 
burg's name  to  the  state  in  1869  is  void,  and 
vested  nothiog  in  the  state,  because  the  sale 
list  was  not  returned  to  the  clerk's  oflSce  with- 
in 10  days,  and  because  no  note  of  its  return 
was  made  in  that  office,  and  because  the  sher- 
iff's affidavit  was  not  signed  by  him,  and  be- 
cause the  affidavit  was  not  sworn  to.  McCal- 
lister  V.  Cottrille,  24  W.  Va.  173.  As  to  for- 
feiture for  omission  after  the  purchase  by 
the  state,  it  Is  answered  for  Ritter  that  the 
law  forbade  the  change  of  any  land  after  its 
purchase  by  the  state,  and  that  this  would 
prevent  the  forfeiture  for  nouentry;  and  for 
this  position  counsel  for  Ritter  rely  on  Say- 
ers  V.  Burkhardt,  29  C.  C.  A.  137,  85  Fed.  246. 
A0  these  matters  are  being  considered  in  an- 
other case  before  the  court,  and  are  not  neces- 
sary for  the  decision  of  this  case,  though  per- 
tinent to  it,  I  pass  them  without  discussion, 
for  the  reason  that  the  Jackson-Harrison  land 


clearly  did  not  pay  taxes  for  five  years  after 
1865,  so  as  to  claim  the  benefit  of  the  forfei- 
ture of  the  50,000  acres,  if  forfeited  it  was. 
As  stated  above,  the  Jackson-Harrison  land 
was  charged  from  1865  to  1870,  inclusive,  and 
returned  delinquent  for  the  last  four  of  those 
years.  Half  of  it  was  charged  to  Jackson 
for  1871  to  1879,  Inclusive,  then  omitted  until 
1896,  and  delinquent  in  1872  to  1879,  inclu- 
sive. The  other  half  was  omitted  from  1871 
to  1875,  inclusiva  So  it  is  clear  that  this 
land  did  not  pay  taxes  to  enable  it  to  claim 
the  inurement  ta  it  of  Landsburg's  land.  It 
was  purchased  by  the  state  in  1875  for  taxes 
of  1872,  1873,  1874,  and  again  for  years  sub- 
sequent to  1879.  It  is  incumbent  on  one  seek- 
ing to  take  the  benefit  of  the  forfeiture  of  an- 
other's land  under  any  one  of  the  three  class- 
es provided  for  in  article  13,  S  3,  of  the  Con- 
stitution, to  establish  facts  which  will  bring 
him  witliln  one  of  those  classes.  He  holds 
the  affirmative.  He  is  claiming  title.  He 
claims  a  grant  created  by  the  Constitution, 
and  must  prove  the  fa^'ts  to  give  him  that 
grant  or  transfer.  It  Is  claimed  that  the 
Jackson-Harrison  title  took  the  benefit  of  the 
forfeiture  of  the  Landsburg  land  under  the 
second  and  third  classes  specified  in  the  Con- 
stitution. Under  either  class  the  claimant 
must  prove  payment  of  taxes  for  five  years. 
It  is  argued  that,  as  to  taxes  from  1865  to 
1870,  no  sale  appears,  and  that  the  continu- 
ance of  the  land  on  the  books  from  year  to 
year  within  that  period  affords  a  presump- 
tion of  payment  Why  so?  The  land  would 
continue  on  the  books  till  sale,  though  delin- 
quent for  any  year.  It  is  said  that,  as  it  does 
not  appear  that  the  land  was  sold  for  taxes 
for  those  years,  the  presumption  Is  that  such 
taxes  were  paid,  because  section  6,  c.  31,  Code^ 
1868,  says:  "After  such  sale  as  in  the  suc- 
ceeding section  is  mentioned,  if  any  real  es- 
tate be  not  sold  as  therein  required,  it  shall 
be  presumed  that  such  taxes  •  •  •  were 
paid."  That  presumption  is  raised  merely  to 
charge  the  sheriff  in  favor  of  the  state,  I 
think.  At  any  rate,  the  record  contains  no 
list  of  sales  for  those  years.  If  it  did,  and 
this  land  was  not  on  it,  that  presumption 
would  prevail,  but  in  the  absence  of  that  list 
no  such  presumption  holds.  It  is  argued  in 
this  case,  however,  that,  because  it  is  a  tax- 
payer's duty  to  pay  his  taxes,  the  law  as- 
siunes  that  he  has  paid  them.  Such  a  prop- 
osition is  repelled  in  this  Instance  by  the  de- 
linquency appearing  for  four  of  those  years. 
But  the  law  raises  no  presumption  of  pay- 
ment of  taxes.  "No  presumption  of  payment 
arises  from  the  duty  of  the  property  owner 
to  make  it"  27  Am.  &  Eng.  Ency.  L.  (2d  Ed.) 
753.  Smith  v.  Tharp,  17  W.  Va.  221,  sus- 
tains this  position.  For  these  reasons,  the 
claim  of  the  Jackson-Harrison  title  for  the 
Inurement  to  its  benefit  of  the  forfeiture  of 
the  Landsburg  land  must  be  refused.  The 
Jackson-Harrison  title  never  paid  any  taxes, 
and  was  clearly  itself  forfeited,  before  Lands- 
burg's redemption  and  after  it    It  was  for- 
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felted  again  aii£  again.    Its  forfeiture  Is  ad* 
mltted  by  appellants. 

Again:  Say,  merely  for  argument,  that  the 
JackBon-Harrlson  title  got  the  Landsburg 
title  by  transfer  under  the  Constitution.  The 
answers  admit  that  half  the  Jackson-Harri- 
son land  was  forfeited  for  omission  from 
1871  to  1875,  and  Its  forfeiture  complete  at 
the  close  of  1875,  and  the  other  half  was  sold 
to  the  state  for  taxes  from  1871  to  1878,  or 
some  of  those  years,  and  forfeited  for  omis- 
sion from  1880  to  1895,  Inclusive.  Now,  as 
the  Landsburg  title  paid  t&zes  before  and 
after  redemption,  would  it  not  get  the  for^ 
felted  JackBon-Harrison  title  as  such  pur- 
chaser? 

The  complaint  of  the  appellants  Is  that  the 
court  would  not  allow  them  to  redeem  the 
Jackson-Harrison  land;  but,  as  above  shown* 
when  they  asked  the  redemption  the  Jack- 
son-Harrison title  had  been  transferred,  be- 
cause of  Its  forfeiture,  to  the  Morris  and 
Landsburg  title,  and  there  was  no  title  in 
the  state  for  appellants  to  redeem,  as  their 
title  was  gone.  The  state  had,  by  Lands- 
burg's  redemption,  coupled  with  said  statute 
of  1891,  and  section  3,  art.  13,  of  the  Con- 
stitution, made  grants  of  it  to  the  owners 
of  the  Landsburg  title.  "Non  dat  qui  non 
habet"  State  v.  Collins,  48  W.  Va.  64,  35 
S.  B.  840.  Besides  that,  the  very  letter  of 
section  17,  c.  105,.  Code  1899,  demands  that 
at  the  time  of  forfeiture  the  redeemer  have 
''good  and  valid  title,  legal  or  equitable,  su- 
perior to  that  of  any  other  claimant"  Even 
if  at  that  time  the  Landsburg  title  was  for- 
feited and  vested  in  the  state  (it  could  not 
be  vested  in  the  owner  of  the  Jackson-Har- 
rison title),  it  was  vital  and  instinct  with 
life;  an  older  and  better  title  in  Ihe  state, 
as  proprietor;  not  extinct,  though  lost  to 
its  original  owners;  to  be  granted  out  by 
the  state  to  some  one;  and  the  state  would 
not  allow  redemption  of  a  title  inferior  to 
its  title  because  it  would  thus  be  let  loose 
to  plague  the  superior  title.  The  statute 
quoted  above  gives  redemption  only  to  the 
superior  title. 

After  redemption,  Landsburg  paid  all  taxes 
except  for  1896.  For  that  yearns  taxes  the 
Landsburg  land  was  sold  in  1897  in  the  name 
of  Cameron,  then  its  owner,  and  purchased 
by  McCormick;  and,  if  the  Jackson-Harrison 
land  was  not  then  vested  in  the  state,  it 
went  to  McCormick  by  virtue  of  his  tax  pur- 
chase, as  the  Jackson-Harrison  land  was  not 
on  the  taxbooks  for  1895,  and  McCormick 
would  get  not  only  the  title  sold,  but  any 
other  not  on  the  books. 

Great  complaint  Is  made  by  the  appellants 
from  the  fact  that  a  demand  for  a  jury  was 
not  granted  by  the  court  which  action  is 
said  to  be  error,  by  reason  of  section  18,  c. 
105,  Code  1899.  which  reads  thus:  "In  every 
such  suit  brought  under  the  provision  of  this 
chapter,  the  court  shall  have  full  Jurisdiction, 
power  and  authority  to  hear,  try  and  de- 
termine all  questions  of  title,  possession  and 


boundary  which  may  arise  therein,  as  well 
as  any  and  all  conflicting  claims  whatever 
to  the  real  estate  in  question  arising  therein; 
and  the  court  in  its  discretion,  may  at  any 
time,  regardless  of  evidence.  If  any,  already 
taken  therein,  direct  an  issue  to  be  made 
up  and  tried  at  its  bar  as  to  any  question* 
matter  or  thing  arising  therein,  which,  in 
the  opinion  of  the  court  1b  proper  to  be  tried 
by  jury.  And  every  such  issue  shall  be  pro- 
ceeded in,  and  the  trial  thereto  shall  be 
governed  by  the  law  and  practice  applicable 
to  the  trial  of  an  issue  out  of  chancery;  and 
the  court  may  grant  new  trials  therein  aa 
in  other  cases  tried  by  a  jury."  The  lan- 
guage of  that  section  is  strong  to  import 
that  a  jury  right  under  it  is  not  matter  of 
right  but  of  sound  discretion,  merely,  like  an 
issue  out  of  chancery.  The  right  to  an  issue 
out  of  chancery  is  different  from  the  jury 
right  in  a  court  of  common  law.  The  former 
is  a  matter  of  discretion  only — sound  discre- 
tion— and  it  requires  a  dear  case  of  abuse 
of  discretion  to  reverse  the  decree  for  re- 
fusal to  direct  such  issue,  because  it  is  only 
to.  help  the  chancellor  decide  on  conflicting 
evidence,  where  he  plainly  needs  it  Setzer 
V.  Beale,  19  W.  Va.  289.  But  the  Jury  right 
in  common-law  procedure  is  under  a  guar- 
anty of  the  Constitution  preserving  it  in  cer- 
tain cases.  I  understand  the  Jury  right  ac- 
corded by  this  statute  to  be  the  commourlaw 
jury  right  It  is  true  that  it  is  in  a  chancery 
suit  and  in  matters  purely  of  equity  cogni- 
zance and  Jurisdiction  the  Jury  right  does  not 
exist;  and  this  presents  the  question  of  the 
character  of  a  suit  by  the  state  to  sell  its  for- 
feited lands  under  chapter  105,  Code  1^. 
Many  parties  are  before  the  court  with  their 
various  titles.  Is  such  a  suit  in  its  nature 
so  far  an  equity  suit  as  to  make  the  jury 
given  by  the  statute  in  question  a  mere  dis- 
cretionary issue  out  of  chancery,  or  Is  It 
a  chancery  suit  bom  first  of  this  statute,  not 
of  purely  equitable  jurisdiction?  It  was  un- 
known to  equity  jurisdiction  before  the  stat- 
ute. Can  we  call  it  a  chancery  suit  to  en- 
force a  lien  for  taxes?  No.  It  is  not  a  lien 
which  the  state  enforces.  After  forfeiture 
she  has  no  Hen  for  taxes,  but  owns  the  very 
land.  It  is  a  suit  originated  by  the  statute 
as  a  process  adopted  by  the  state  for  dis- 
posal of  such  land.  Therefore  the  principle 
applies  that  if  a  matter  involved  in  the  suit 
is  of  such  nature  as  by  common  law  would 
entitle  the  party  to  a  jury,  the  Legislature 
cannot  by  merely  making  it  triable  in  equity, 
rob  the  party  of  his  jury  right  To  make 
such  an  act  constitutional,  that  right  must  be 
in  some  way  preserved.  If,  when  such  mat- 
ter is  first  brought  within  the  jurisdiction  of 
a  court  of  equity,  the  Constitution  gives  a 
Jury  in  such  matter  this  rule  prevails.  Davis 
V.  Settle,  43  W.  Va.  17,  26  S.  B.  557  (point 
6);  Cecil  v.  Olark,  44  W.  Va.  659,  30  S.  E. 
216  (point  2);  Black  v.  Jackson,  177  U.  S. 
340,  20  Snp.  Ct  648,  44  L.  Ed.  801;  6  .Km.  & 
Eng.  Ency.  L.  (2d  Ed.)  974-976.    Any  suit  by 
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which  legal  rights  are  settled  upon  matters 
of  fact  are  within  this  rule,  whatever  its 
form.  Barlow  v.  Daniels,  25  W.  Va.  515. 
An  inspection  of  Code  1899,  c.  106,  SS  6,  8^ 
18,  will  tell  us  that  the  procedure  in  suits 
under  it  tries  contesting  adversary  titles 
to  land,  to  the  extent  necessary  to  reach  the 
decree  contemplated  hy  the  chapter.  No  in- 
stance of  litigation  can  be  suggested  that  is 
more  distinctly  of  a  legal  nature,  proper  for 
a  Jury,  than  trial  of  competing  titles  to  land. 
The  party  is,  by  the  Constitution,  entitled  to 
it  When  the  statute  originating  suits  of 
this  character  was  enacted^  the  Jury  right 
was  already  In  the  Constitution.  It  will  not 
do  to  say  that,  when  equity  has  Jurisdiction 
for  one  purpose,  it  will  try  all  matters  to 
give  fuU  relief.  It  will,  if  it  have  Jurisdic- 
tion of  a  matter  of  purely  equity  cognizance; 
but  this  is  not  such  a  suit  It  is  a  suit  bom 
of  the  statute — a  new  function  given  to  an 
equity  court,  Involving  trial  of  land  titles. 
I  think,  in  passing,  that  this  Jury  right  is 
satisfied  by  an  issue  out  of  chancery,  and 
that  a  proper  prrctice  would  be  to  direct  such 
an  issue  and  proceed  In  it  as  in  other  cases. 
The  statute  says  so.  We  therefore  hold  that 
the  Jury  right  un3e;  this  statute  is  manda« 
tory,  because,  if  wf»  do  nut  so  construe  the 
statute,  it  would  H^trly  b?-.  unconstitutional. 
We  must  so  construe  !t  as  to  harmonize  it 
with  the  Constitution.  But  this  Jury  right  is 
not  an  arbitrary  one.  It  does  not  apply 
where  there  Is  no  matter  proper  for  a  Jury, 
no  issue  of  fact  We  must  here  remember 
the  primary  rule  discriminating  the  functions 
of  court  and  Jury,  which  tests  the  Jury  right, 
expressed  by  the  maxim,  "Ad  qusestionem 
f^cti  non  respondent  Judlces;  ad  quaestionem 
legis  non  respondent  Juratores"  (to  a  ques- 
tion of  fact  the  Judges  do  not  answer;  to 
a  question  of  law  the  Jurors  do  not  answer). 
There  must  be  an  Issue,  and  that  of  fact,  for 
a  Jury  trial.  There  is  no  Issue  or  contro- 
versy of  fact  calling  for  a  Jury  in  this  case. 
The  whole  case  depends  on  documentary  evi- 
dence, raising  questions  of  law,  not  on  oral 
evidence.  The  answers,  in  a  sense,  contest 
the  Morris  grant  and  that  Rltter  was  con- 
nected with  it  That  depends  on  written  evi- 
dence. The  answer  averred  the  sale  of  the 
Morris  titie  to  the  state  for  taxes  in  1869, 
and  omission  thereafter.  Bitter's  petition 
did  not  deny  this.  It  was  not  an  issue  in  the 
case.  If  it  had  been  an  issue,  it  was  triable 
by  documents.  The  answer  of  Thompson 
and  Pritchard  does  not  deny  Landsburg's  re- 
demption, but  asserts  that  it  was  of  only  a 
part  of  the  50,000  acres.  This  raised  no  issue 
of  fact  on  oral  evidence,  but  depended  on  a 
record — a  matter  for  the  court  The  answers 
do  aver  that  the  Jackson-Harrison  land  was 
assessed  from  1865  to  1870,  inclusive,  with 
taxes,  and  that  they  were  paid.  This  was 
in  controversy  and  proper  for  a  Jury,  but  It 
is  settled  by  documents.  Suppose,  however, 
that  this  is  not  a  good  answer  as  to  this 
point;    men  I  say  that  an  issue  as  to  that 


matter  would  bare  been  ImmaterlaL  If  de- 
cided for  appellants,  it  would  not  have  called 
for  a  decree  for  them,  but  a  decree  must 
have  gone  for  Bitter,  on  the  same  principle 
that  calls  for  Judgment  for  the  other  party, 
regardless  of  a  verdict  for  his  opponent  un- 
der the  rule  that,  when  a  verdict  rests  on 
an  immaterial  plea.  Judgment  goes  non  ob- 
stante veredicto.  The  verdict  has  no  effect 
Duval  V.  Malone,  14  Grat  24;  4  Minorca 
Inst  1140.  That  allegation  of  the  answer,  by 
its  own  showing,  was  without  force,  if  true, 
as  it  was  not  one  calling  for  a  Jury,  for  the 
reason  that  the  answer  admits  that  one 
half  -the  Jackson-Harrison  land  became  for- 
feited in  1875  for  omission,  and  the  other  in 
1884;  so  that,  even  if  the  taxes  from  1865 
to  1870  had  been  paid,  the  titie  would  have 
later  gone  to  Landsburg,  because  of  such 
forifelture.  Is  possession  relied  on  for  any 
purpose  under  the  Jackson-Harrison  titie? 
The  appellants  make  no  pretense  of  posses- 
sion for  longer  than  nine  years.  Just  before 
the  suit  What  could  that  avail?  It  would 
not  give  title  .under  the  first  class,  taking 
forfeited  titie  under  section  3,  art  13,  of 
the  Constitution,  requiring  ten  years*  pos- 
session and  payment  of  five  years'  taxes, 
nor  under  the  third  class,  requiring  posses- 
sion for  five  years  an^  payment  of  taxes  for 
five  years.  That  titie  paid  no  taxes.  Pos- 
session is  immaterial  in  this  case.  It  was 
not  in  controversy  in  the  case.  It  did  not 
continue  long  enough,  even  as  claimed  by 
the  appellants,  to  gfive  good  titie  by  the  stat- 
ute of  limitations  against  the  state  or  the 
owners  of  the  Morris  title,  and,  if  it  had  so 
continued,  the  right  acquired  by  possession 
would  be  lost  because  of  omission  from  the 
taxbooks.  A  titie  acquired  by  possession, 
like  any  other,  may  be  lost  by  omission  from 
the  taxbooks  and  forfeited.  Parkersburg  Co. 
V.  Schultz,  43  W.  Va.  470,  27  S.  B.  255.  Thus 
possession  could  not. call  for  the  Jury. 

Estoppel:  The  question  whether  that  rec- 
ord, which  I  have  called  the  "record  of  re- 
demption," in  the  Auvil  proceeding  constitut- 
ed an  estoppel  against  the  state,  has  been 
much  discussed  in  the  case.  I  have  already 
tried  to  show  that  that  record  is  prima  facie 
evidence  to  show  that  there  was  a  Morris 
grant,  and  that  titie  under  it  was  vested  in 
Landsburg,  and  that  it  was  forfeited,  and 
that  it  was  redeemed  by  Landsburg,  and,  I 
will  add,  purchased  by  him,  for  reasons  above 
given.  As  to  these  points  no  question  of  es- 
toppel arises.  The  record  is  evidence  of 
those  things.  But  the  question  does  arise 
whether  the  state  of  West  Virginia  is  es- 
topped by  that  record  from  again  selling  that 
land  covered  by  that  redemption.  A  state 
may  be  sometimes  estopped  by  record.  Cecil 
V.  Clark,  44  W.  Va.  659,  30  8.  B.  216.  The 
state  could  not  ^^  the  face  of  that  record 
made  by  her  own  act,  deny  that  there  was  a 
Morris  survey,  and  that  it  was  forfeited,  and 
that  it  was  sold,  or  that  in  this  case  it  was 
redeemed;   but  this  is  immaterial,  as  she  I? 
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not  denying  these  facts.  But  does  that  rec- 
ord bar  her  present  suit?  Does  it  bar  her 
from  again  selliiig  under  the  Jackson-Harri- 
son title  the  same  land  which  she  allowed  to 
be  redeemed  in  that  redemption  proceeding? 
Ordinarily  she  would  not  be  so  barred,  be- 
cause she  makes  tio  warranty.  Her  sale  is 
only  quitclaim,  or  even  not  that  But  in  this 
particular  case,  although  that  redemption 
was  at  its  date  only  a  redemption,  giving 
back  to  Landsburg  only  his  original  title,  yet 
by  the  said  act  of  1891,  as  found  in  chapter 
94,  p.  289,  Acts  1891,  and  Code  1891,  c.  105, 
S  19,  the  state  made  that  redemption  a  pur- 
chase, and  made  it  operate  to  pass  "what- 
ever right,  title  or  interest  the  state  may 
have  had  in  such  lands.*'  And  in  section  6, 
c.  105,  Code  1899,  it  is  provided  that,  if  it 
appear  in  a  suit  to  sell  forfeited  lands  ,that 
part  of  the  land  in  question  has  been  before 
sold  by  the  state  as  forfeited,  the  suit,  as  to 
the  land  before,  sold,  shall  be  dismissed. 
Now,  clearly,  these  statutes  would  bar  the 
state  from  selling  this  land  under  the  Jack- 
son-Harrison title,  and  command  the  dis- 
missal of  the  suit.  And  the  Jackson-Harri- 
son land  was  vested  in  the  state  at  the  date 
of  that  redemption  and  purchase  by  Lands- 
burg, and  under  chapter  105,  §  12,  Code  1887, 
and  the  principles  stated  in  Coal  Co.  t.  How- 
ell, 36  W.  Va.  489,  15  S.  B.  214,  that  redemp- 
tion and  sale  made  the  state  sell  to  Lands- 
burg not  only  the  Morris  title,  but  its  owner- 
ship in  the  Jackson-Harrison  land. 

As  to  the  exception  that  the  commissioner 
failed  to  state  that  he  had  certified  all  the 
evidence  on  which  he  acted:  It  is  to  be  pre- 
sumed that  he  did  so.  Documents  and  some 
depositions  appear.  Shall  we  reverse  be- 
cause he  failed  to  certify  that  such  evidence 
was  all  that  was  before  him,  when  there  is 
not  the  least  showing  that  he  failed  to  cer- 
tify some  part  of  the  evidence?  If  such  was 
the  fact,  the  exceptor  should  have  shown  it, 
and  asked  a  rule  upon  the  commissioner  to 
compel  its  production. 

Therefore  we  conclude  that  as  to  the  state 
the  court  properly  dismissed  the  bill  with- 
out a  sale,  and  properly  refused  a  redemp- 
tion of  the  Jackson-Harrison  land,  because 
RItter  owned  it,  and  there  was  no  title  in 
its  former  owner  to  warrant  a  redemption. 
Therefore  we  affirm  the  decree. 


(137  N.  C.  286) 

JUNGB  et  al.  v.  McKNIGHT. 

(Supreme  Court  of  North  Carolina.    Dec  17, 

1904.) 

DEFAXTLT  JUDOMBNT^-QUIETINa  TITLS. 

1.  Code,  §  885,  provides  that  judgment  by  de- 
fault final  may  be  had  at  the  return  term  on 
failure  of  defenduit  to  answer,  proof  of  serv- 
ice of  Bommons  being  made,  on  a  verified  com- 
plaint alleging  a  contract  to  pay  a  sum  of  mon- 
ey fixed  by  the  terms  of  the  contract,  or  capable 
of  being  ascertained  therefrom  by  computation. 
Section  386  provides  that  in  all  other  actions 
Tcept  those  mentioned  in  section  385,  when  de- 
dant  shall  fail  to  answer,  and  on  a  like  proof 


judgment  by  default  and  Inquiry  may  be  had  at 
the  return  term,  an  inquiry  shall  be  executed  at 
the  next  succeeding  term.  Held,  that  in  an  ac- 
tion under  Laws  lB93,  p.  37,  c.  6,  to  determine 
conflicting  claims  to  real  property,  the  failure 
of  defendant  to  answer  at  the  return  term  en- 
titled plaintiff  to  a  judgment  by  default  final  in 
accordance  with  the  facts  stated  in  the  com- 
plaint, without  inquiry  or  proof  of  such  facts. 

Clark,  O.  J.f  and  Douglas,  J.,  dissenting. 

On  Rehearing.    Former  opinion  (47  S.  B. 
452)  reversed;  and  superior  court  afllrmed. 

CONNOR,  J.  This  cause  is  before  us  up- 
on a  petition  to  rehear.  After  a  full  and  • 
anxious  consideration,'  we  are  of  the  opin- 
ion that  the  petition  should  be  allowed,  and 
the  judgment  of  the  superior  court  affirmed; 
thus  reversing  the  decision  of  tliis  court 
135  N.  C.  105,  47  S.  B.  452.  We  are  not  in- 
advertent to  the  well-settled  rule  of  this 
court  recognized  and  adhered  to  in  a  number 
of  cases  which  will  be  found  collected  in 
Clark's  Code,  p.  943,  rule  53.  We  are  of 
the  opinion  that  in  respect  to  a  question  of 
practice,  especially  where,  in  a  matter  of 
which  we  are  compelled  to  take  notice,  the 
almost  uniform  custom  has  been  followed 
.otherwise  than  as  held  by  us,  we  should  not 
hesitate,  when  convinced  of  error,  to  re- 
verse our  judgment  Many  titles  are  de- 
pendent upon  the  validity  of  Judgments  ren- 
dered as  the  one  before  us.  The  reason  and 
authorities  set  forth  and  cited  in  the  several 
opinions  filed  at  the  first  hearing  render  it 
unnecessary  to  discuss  the  question  at  any 
length.  It  will  be  noted  that,  as  was  then 
said,  the  plaintiff  must  be  careful  to  draw  his 
judgment  when  by  default  final,  according 
to  the  right  arising  upon  the  case  stated  by 
the  complaint,  because  "the  defendant  Is 
concluded  by  the  decree  so  far  at  least  as 
it  is  supported  by  the  allegations  of  the 
bill.'*  If  the  decree  or  judgment  do  not  con- 
form to  this  well-settled  principle,  if  it  give 
relief  in  excess  of,  or  of  a  different  char- 
acter from,  that  to  which  the  plaintiff  is 
entitled  upon  the  allegations  of  fact  in  the 
complaint,  the  court  will  promptly  set  it 
aside  upon  application.  The  practice  pre- 
vailing in  courts  of  equity,  to  which  in  some 
measure  the  Code  system  in  this  respect 
may  be  assimilated.  Is  thus  stated  by  Mr. 
Beach:  "The  proceeding  which  is  termed 
taking  a  bill  pro  confesso*  is  the  method 
adopted  by  the  court  for  rendering  its  pro- 
cess effectual  when  the  defendant  falls  to 
appear  and  answer  by  treating  the  defend- 
ant's contumacy  as  an  admission  of  the  com- 
plainant's case,  and  by  making  an  order  that 
the  facts  of  the  bill  shall  be  considered  as 
true,  and  decreeing  against  the  defendant 
according  to  the  equity  arising  upon  the  case 
stated  by  the  complainant"  Mod.  Eq.  Pr., 
191;  Morisey  v.  Swinson.  104  N.  C.  555,  10 ' 
S.  E.  754;  Thomson  v.  Wooster,  114  U.  S. 
104,  5  Sup.  Ct  788,  29  L.  Ed.  105.  It  thus 
becomes  important  that  the  pleader,  when 
he  wishes  to  take  a  judgment  by  default 
final,  set  forth  clearly  the  fncts   uix>u   the 
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admission  of  which  by  failure  to  answer  he 
bases  his  right  to  relief,  so  that  the  court 
may,  upon  an  inspection  of  his  complaint* 
adjudge  his  right  to  correspond  with  such 
facta.  It  also  becomes  the  duty  of  the  Judge 
in  such  case  to  cause  to  be  read  or  to  inspect 
the  complaint  before  signing  judgment,  so 
that  the  right  adjudged  may  be  such  as,  up- 
on the  facts  stated,  the  plaintiff  Is  entitled' 
to.  In  courts  of  equity,  which  are  always 
open  for  the  hearing  of  causes  and  render- 
ing of  decrees  upon  ''rule  days,"  It  is  usual 
to  take  the  decree  pro  conf  esso,  and  give  the 
defendant  an  opportunity  at  the  next  rule 
day  to  show  cause  against  the  decree  ten- 
dered by  the  plaintiff,  when  he  will  be  heard 
for  that  purpose  only,  unless  he  move  to 
set  aside  the  decree  pro  confesso.  In  our 
system  of  holding  the  courts  only  at  stated 
terms,  with  no  power  in  the  judge  to  sign 
judgments  out  of  term  except  by  consent,  it 
is  not  practicable  to  follow  the  equity  rules. 
It  often  happens  that  important  judgments 
inyolvlng  large  property  Interests  are  signed 
at  the  l^st  moment  of  the  court  The  most 
careful  judges  find  themselves  embarrassed 
by  this  condition.  It  might  be  well  to  adopt 
a  rule  requiring  all  judgments  which  are  to 
be  taken  by  default  during  the  term  to  be 
presented  with  the  verified  complaint  not 
later  than  Thursday  of  the  term.  This,  of 
course,  is*  only  suggestive. 

The  petition  to  rehear  must  be  allowed, 
and  the  judgment  below  affirmed. 

MONTGOMERY,  J.  (concurring).  This  case 
Is  before  us  upon  the  petition  of  the  plaintiff 
(appellant)  for  a  rehearing.  It  was  first  heard 
at  the  spring  term,  1904,  and  the  opinion  of 
the  court  is  reported  in  135  N.  0. 105,  47  S.  E. 
452.  The  action  was  commenced  for  the  pur- 
pose of  determining  an  adverse  claim  set  up  by 
defendant  to  certain  real  estate  of  the  plain- 
tiff, under  the  provisions  of  chapter  6,  p.  37, 
of  the  Laws  of  1893.  The  defendant  filed 
no  answer,  and,  upon  the  complaint  having 
been  fully  verified,  a  judgment  by  default 
final  in  favor  of  the  plaintiff  was  rendered. 
Upon  appeal  to  this  court  the  judgment  was 
reversed.  There  was  a  divided  court,  how- 
ever, two  of  the  judges  having  dissented. 
The  justice  who  writes  this  concurring  opin- 
ion wrote  the  opinion  in  the  Case  when  it 
was  here  before  at  the  spring  term,  1904. 
Having  changed  hla  opinion  as  to  the  ques- 
tion involved,  and  expressed  his  views  in  a 
concurring  opinion  filed  by  him  in  the  case 
of  Eason  v.  Dortch  (at  this  term)  48  S.  E. 
741,  the  dissenting  opinion  of  the  court  in 
the  case  as  originally  heard  becomes  the 
opinion  of  the  court  It  is  needless  to  reit- 
erate what  was  said  in  the  dissenting  opin- 
ion in  the  case  and  what  was  said  by  the 
writer  of  this  opinion  in  Eason  v.  Dortch, 
Bupra,  as  those  opinions  can  be  readily  found 
and  examined.  Two  further  matters,  how- 
ever. I  wish  to  add  which  seem  to  me  to  be 
pertinent: 


I  First  It  is  not  provided  In  section  386  of 
the  Code  that,  when  the  defendant  shall  fail 
to  answer,  judgment  by  default  may  be  had 
at  the  return  term,  but  that  judgment  by  de- 
fault and  Inquiry  may  be  had,  and  the  In- 
quiry executed  at  the  next  succeeding  term. 
A  judgment  by  default  is  one  tiling ;  a  judg- 
ment by  default  and  inquiry  consists, of  two 
things.  There  are  two  kinds  of  judgments  by 
default;  one  final,  the  other  Interlocutory. 
In  actions  sounding  in  damages  the  interlocu- 
tory judgment  which  is  rendered  for  want  of 
an  answer  is  an  admission  or  confession  of 
the  cause  of  action,  and  there  follows  a  writ 
of  inquiry  by  meaiis  of  which  the  damages 
are  to  be  assessed.  There  is,  it  is  true,  an 
expression  at  the  end  of  the  opinion  in  the 
case  of  Osbom  v.  Leach,  133  N.  G.  432,  45 
8.  B.  783,  that  may  seem  to  be  inconsistent 
with  the  first  clause  of  that  proposition,  but 
all  the  authorities  in  this  state  (and  they  are 
numerous)  are  to  the  effect  that  a  judgment 
by  default  and  Inquiry  admits  the  cause  of 
action,  and  the  plaintiff  is  only  to  prove  his 
damages.  In  Banks  v.  Mfg.  Co.,  108  N.  G. 
282, 12  S.  B.  741,  the  action  was  for  damages 
on  account  of  an  alleged  malicious  prosecu- 
tioiL  No  answer  having  been  made,  a  judg- 
ment by  default  and  inquiry  was  had,  and 
this  court  held  that  the  court  below  properly 
refused  to  submit  an  issue  offered  by  the  de- 
fendant as  to  whether  defendant  did  prose- 
cute the  plaintiff  maliciously  and  without 
proper  cause.  The  court  said:  ''The  issue 
tendered  by  the  defendant  was  not  raised,  as 
there  was  no  answer,  and  the  matter  was  set- 
tled by  the  judgment  by  default"  The  judge 
submitted  one  issue  only:  ''What  damages, 
if  any,  has  plaintiff  sustained?*'  and  this 
court  approved  of  that  course,  saying,  "The 
only  inquiry  was  as  to  the  quantum  of  dam- 
ages.'* In  Parker  v.  House,  66  N.  G.  374.  the 
action  was  against  a  constable  and  his  bond 
for  a  failure  to  use  due  diligence  in  collecting 
claims  put  Into  his  hands  as  an  officer.  This 
court  said:  "The  default  of  the  defendant 
in  falling  to  answer  admits  the  execution  of 
the  bond  sued  on,  and  that  the  plaintiffs  have 
good  cause  of  action,  and  the  only  question 
left  for  determination  is  the  amount  of  dam- 
ages." In  Cowles  v.  Cowles,  121  N.  C.  277, 
28  S.  B.  477,  the  court  said:  "Upon  a  judg- 
ment by  default  and  inquiry  the  legal  lia- 
bility is  fixed  by  the  default,  and  the  inquiry 
is  only  to  ascertain  the  amount"  In  McLeod 
V.  Nimocks,  122  N.  C.  437,  29  S.  B.  577.  the 
action  was  for  the  recovery  of  damages  for 
the  conversion  and  embezzlement  of  the  pro- 
ceeds of  cotton,  and  upon  the  defendant's  fail- 
ure to  answer  there  was  a  judgment  that  the 
defendant,  while  the  relationship  of  prin- 
cipal and  agent  existed  between  the  parties, 
unlawfully,  willfully,  and  fraudulently  em- 
bezzled and  converted  to  his  own  use  141 
bales  of  cotton,  and  that  the  plaintiff  recover 
of  the  defendant  the  value  of  the  cotton.  The 
cause  was  continued  until  the  next  term  of 
the  court  that  an  issue  might  be  submitted 
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and  tried  by  a  Jnry  aa  to  the  value  of  the 
cotton.  The  defendant,  In  his  appeal  from 
the  Judgment,  did  not  except  to  the  Inquiry 
aa  to  the  yalue  of  the  cotton,  but  he  excepted 
to  that  part  of  the  Judgment  on  the  question 
of  conversion  and  embezzlement,  as  not  be- 
ing authorized  by  the  Code,  S  386.  This  court 
said:  '*We  think  his  contention  not  well 
foimded.  The  action  sounded  in  damages. 
The  tortious  conduct  of  the  defendant  was 
set  forth  in  the  complaint  as  the  basis  for 
demanding  the  damages.  The  Judgment  by 
default  and  inquiry — ^the  defendant  having 
said  nothing  in  answer  to  the  plaintiffs  com- 
plaint— ^was  conclusive  that  the  plaintiff  had 
a  cause  of  action  against  the  defendant  of  the 
nature  declared  in  the  complaint,  and  would 
have  been  entitled  to  nominal  damages  with- 
out any  proof.  That  cause  of  action  was  ad- 
mitted by  defendant's  failure  to  answer." 
Numerous  authorities  were  cited,  in  support 
The  court  further  said:  "So,  in  the  present 
case,  the  defendant,  by  his  failure  to  answer, 
admitted  the  cause  of  action  as  set  out  In 
the  complaint,  and  the  Judgment  was  a  prop- 
er one."  Those  decisions  are  not  affected 
by  the  cases  of  Parker  v.  Smith,  64  N.  C.  291, 
and  Lee  v.  Knapp,  90  N.  O.  171,  where  the 
actions  were  in  assumpsit  for  goods  sold  and 
delivered,  and  the  court  held  that  the  plain- 
tiff had  to  prove  on  the  inquiry  both  the  de- 
livery of  the  goods  and  their  value.  In  both 
cases  it  is  expressly  stated  that  the  specific 
articles  of  merchandise  were  not  set  forth  In 
the  complaint  In  Witt  v.  Long,  93  N.  O.  388, 
where  the  action  was  in  assumpsit  for  goods 
sold  and  delivered,  and  the  specific  articles 
were  set  out  in  the  complaint  in  the  shape  of 
an  open  account  It  was  held  that  the  de- 
fendant not  having  stipulated  to  pay  the 
price  charged  for  the  goods,  that  matter  of 
their  value  was  to  be  settled  by  a  writ  of  In- 
quiry. The  cause  of  action  then  being  con- 
fessed or  admitted  In  Interlocutory  Judg- 
ments by  default  there  follows  a  writ  of 
inquiry  by  means  of  which  the  damages  are 
to  be  assessed.  The  writ  of  inquiry  Is  issued 
in  no  cases  except  in  actions  sounding  in 
damages,  and  only  for  the  purpose  of  as- 
certaining the  amount  of  the  plaintiff's  dam- 
ages. A  writ  of  inquiry  in  common-law  prac- 
tice is  defined  in  Black's  Law  Dictionary  to 
be  a  writ  "which  issues  after  the  plaintiff  in 
an  action  has  obtained  a  Judgment  by  de- 
fault on  an  unliquidated  claim,  directing  the 
sheriff,  with  the  aid  of  a  Jury,  to  inquire 
Into  the  amount  of  the  plaintiff's  demand, 
and  assess  his  damages."  Bouvier,  in  his  Law 
Dictionary,  defines  a  writ  of  inquiry  as  one 
"sued  out  by  a  plaintiff  In  a  case  where  the 
defendant  has  let  the  proceedings  go  by  de- 
fault and  an  Interlocutory  Judgment  has 
been  given  for  damages  generally,  where  the 
damages  do  not  admit  of  calculation.  It  Is- 
sues to  the  sheriff  of  the  county  in  which  the 
venue  Is  laid,  and  commands  him  to  Inquire, 
by  a  jury  of  12  men,  concerning  the  amount 
of  damages."    The  same  definition,  in  very 


much  the  same  language,  of  a  writ  of  inquiry, 
is  given  in  the  law  dictionaries  of  Bapalje 
and  Lawrence,  Abbott  Anderson,  and  BurrilL 
"If  the  action  sounds  in  damages  (accord- 
ing to  the  technical  phrase) — that  Is,  be 
brought  not  for  specific  recovery  of  land, 
goods,  or  sums  of  money  (as  Is  the  case  in 
real  or  mixed  actions  or  the  personal  actions 
of  debt  and  detinue),  but  for  damages  only, 
as  in  covenant,  trespass,  etc. — and  if  the  is- 
sue be  an  issue  in  law,  or  any  issue  in  fact 
not  tried  by  Jury,  then  the  Judgment  is  only 
that  the  plaintiff  ought  to  recover  his  dam- 
ages without  specifying  their  amount  for, 
as  there  has  been  no  trial  by  Jury  in  the  case, 
the  amount  of  damages  Is  not  yet  ascertain- 
ed. The  Judgment  is  then  said  to  be  inter^ 
locutoify.  On  such  Interlocutory  Judgment 
the  court  does  not  In  general.  Itself  under- 
take the  ofiSce  of  assessing  the  damages,  but 
Issues  a  writ  of  Inquiry  directed  to  the  sher- 
iff of  the  county  where  the  facts  are  alleged 
by  the  pleadings  to  have  occurred,  command- 
ing him  to  Inquire  Into  the  amount  of  dam- 
ages sustained  by  the  oath  of  12  good  and 
lawful  men  of  his  county,  and  to  return  such 
inquisition,  when  made,  to  the  court  Upon 
the  return  of  the  Inquisition  the  plaintiff  la 
entitled  to  another  Judgment  viz.,  that  he  re- 
cover the  amount  of  the  damages  so  assessed ; 
and  this  is  called  'final  Judgment'  '\  Stephen 
on  Pleading,  105.  Of  course,  the  damages 
are  assessed  under  the  Code  by  the  Jury  in 
the  presence  of  and  under  the  direction  of 
the  Judge.  I  conclude,  therefore,  that  Judg- 
ment by  default  and  inquiry.  In  section  386 
of  the  Opde,  has  reference  only  to  actions 
sounding  In  damages. 

The  second  matter  I  wish  to  mention  is 
the  argument  to  be  drawn  from  the  prohi- 
bition of  the  recovery  of  costs  by  the  plain- 
tiff in  such  actions  as  the  present  one,  when 
the  defendant  suffers  Judgment  to  be  taken 
against  him  without  answer.  It  seems  to 
us  that  it  was  the  intention  of  the  lawmak- 
ers to  apply  that  prohibition  only  up  to  and 
Including  the  appearance  or  return  term. 
It  could  hardly  have  been  their  intention  to 
declare  that  in  case  of  a  failure  of  the  de- 
fendant to  answer,  then  an  interiocutory 
Judgment  should  be  entered  against  blm, 
and  at  the  succeeding  term  of  the  court  have 
the  whole  question  of  title  and  alleged  as- 
persion of  title  gone  into,  with  the  entire 
costs  saddled  upon  the  plaintiff  even  if  he 
should  be  successful.  It  seems  to  me  to  be 
clear  that  a  Judgment  final  was  intended  to 
be  recovered  by  the  plaintiff  in  actions  of 
this  nature  by  the  statute  which  gives  the 
right  of  action.    Acts  1883,  p.  87,  c.  6. 

OLABK,  O.  J.  (dissenting).  The  sole  point 
in  this  case  is  whether  a  Judgment  by  de- 
fault final  could  be  entered.  There  Is  noth- 
ing in  the  record  which  calls  in  question  the 
effect  of  a  Judgment  by  default  and  inqiiiry. 
The  majority  of  the  court  do  not  concur  in 
a  review  of  any  part  of  the  unauimous  d^ 
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elBion  lately  rendered  in  Osbom  t.  Leach, 
133  N.  O.  432,  45  S.  B.  783,  since  cited  and 
approved  in  aame  case,  IS^  N.  G.  628,  47 
8.  E.  811,  which  makes  it  therefore  unnec- 
essary to  dlscass  it  I  concur  with  Mr. 
Justice  DOUGLAS*  dissent  upon  the  qnech 
tioD  presented  by  the  record,  and  refer  to 
the  views  set  forth  in  my  concniring  opin- 
ion on  the  former  hearing  of  this  case.  186 
N.  a  107,  47  S.  B.  452. 

DOUGLAS,  J.  (dissenting).  This  case  was 
heard  at  the  last  term  of  this  court,  and 
fully  considered.  In  addition  to  the  opin- 
ion of  the  court,  two  opinions,  one  concur- 
ring and  one  dissenting,  were  carefully  and 
ably  written.  Not  a  single  point  was  over- 
looked that  seems  to  me  to  have  any  ma- 
terial bearing  upon  the  case.  Therefore, 
under  the  repeated  decisions  of  this  court, 
the  petition  to  rehear  should  be  denied.  In 
Watson  V.  Dodd,  72  N.  0.  240,  Chief  Justice 
Pearson,  speaking  for  the  court,  says:  'The 
weightiest  considerations  make  it  the  duty 
of  the  courts  to  adhere  to  their  decisions. 
No  case  ought  to  be  reversed  upon  petition 
to  rehear,  unless  it  was  decided  hastily,  or 
some  material  point  was  overlooked,  or  some 
direct  authority  was  not  called  to  the  at- 
tention of  the  court."  Does  the  case  at  bar 
come  within  any  of  those  exceptions?  Cer- 
tainly not,  as  far  as  any  one  has  undertaken 
to  advise  us.  This  language  of  Chief  Justice 
Pearson  was  quoted  with  approval  in  Welsel 
V.  Cobb,  122  N.  C.  67,  30  S.  B.  312,  with  the 
citation  of  18  additional  cases.  The  entire 
headnotes  to  Welsel's  Case  are  as  follows: 
"^(l)  Rehearings  of  decisions  of  cases  of  this 
court  are  granted  only  In  exceptional  cases, 
and,  when  granted,  every  presumption  Is  in 
favor  of  the  Judgment  already  rendered. 
(2)  Where  neither  the  record  nor  the  briefs 
on  the  rehearing  of  a  case  disclose  anything 
that  was  not  apparently  considered  on  the 
fir^  hearing,  the  former  judgment  will  not 
be  disturbed."  That  case  was  decided  by  a 
unanimous  court,  and  has  been  cited  in 
Oapehart  v.  Barrus,  124  N.  C.  48,  32  S.  B. 
878,  and  Coley  v.  Railroad,  129  N.  C.  407,  40 
8.  B.  195,  57  L.  R.  A.  817.  It  was  also  the 
sole  authority  cited  for  the  per  curiam  de- 
nial by  the  court  of  the  petition  to  rehear 
in  McNeill  v.  RaUroad  (at  this  term)  49  S.  B. 
1038.  Of  course,  where  the  petition  comes 
within  the  sphilt  of  the  rule,  it  should  be 
granted;  but  some  presumption  of  law  must 
adhere  to  the  decisions  of  this  court  Aside 
from  this  question,  I  see  no  reason  why  the 
decision  should  now  be  changed.  I  still  ad- 
here to  my  concurrence  in  the  concurring 
opinion  of  Clark,  C.  J.,  filed  at  last  term 
(47  8.  B,  452),  and  which  I  presume  will 
now  become  a  dissenting  opinion.  If  Stephen 
were  stUl  the  recognized  standard  of  plead- 
ing in  this  state,  and  we  were  still  dealing 
with  covenant,  trespass,  trover,  case,  as- 
sumpsit, debt,  or  detinue,  my  opinion  might 
possibly  be  different;    but  as  our  practice 


is  governed  by  the  Code,  we  must  enforce 
its  provisions.  In  it  the  cases  are  specifical- 
ly stated  in  which  judgment  by  default  final 
can  be  rendered,  and  it  Is  expressly  pro- 
vided that  "in  all  other  actions  ♦  ♦  ♦ 
judgment  by  default  and  inquiry  may  be  had 
at  the  return  term,  and  inquiry  shall  be  ex- 
ecuted at  the  next  succeeding  term."  The 
Code,  f§  385,  386.  Chapter  6,  p.  37,  of  the 
Laws  of  1898,  does  not  profess  to  make  any 
cliange  in  the  Code,  and  has  no  relation  to 
the  case  at  bar.  The  expression,  '^suffer 
judgment  to  be  taken  against  him  without 
answer,"  could  apply  just  as  well  to  judg- 
ments by  default  and  inquiry  as  to  those  by 
default  final. 

The  <^inion  of  the  court  frankly  admits 
the  danger  attending  the  rendering  of  judg- 
ments by  default  final  at  the  return  term, 
and  by  its  essential  reasoning  emphasizes 
the  wisdom  of  the  lawmakers  in  restricting 
defaults  final  to  a  very  small  class  of  cases, 
and  providing  that  'In  all  other  actions"  the 
inquiry  shall  be  held  at  the  succeeding  term, 
it  cannot  be  contended  that  the  opinion  of 
the  court  follows  the  letter  of  the  statute. 
I  cannot  admit  that  it  follows  the  spirit  of 
the  statute  when  it  construes  into  it  provi- 
sions which,  in  its  own  opinion,  are  essen- 
tially dangerous.  It  is  true  we  should  all  cor- 
rect our  errors  when  we  are  convinced  that 
we  are  vnrong,  but  I  am  not  convinced,  and 
must  stand  upon  the  letter  of  the  law  and 
my  convictions  of  its  essential  spirit. 


(70  8.  C.  2L7) 

KIMBRELI  ei  a),  v.  PAGE  et  al. 

(Supreme  Court  of  South  Carolina.     Nov.  24, 

1904.) 

PABTITIOli— nEFENSES— WANT  OF  TrTLE— DI8  - 

MISSAL. 

1.  Where,  in  an  action  for  partition,  one  de- 
fendant sets  up  title  in  himself,  and  the  issue 
of  title  was  submitted  to  a  jury,  and  they  found 
title  in  the  defendant,  and  the  court  refused  to 
disturb  the  verdict,  there  was  no  equitable  issue' 
remaining  to  be  determined,  the  verdict  estab- 
lishing that  plaintiff  had  no  equity. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  Coimty;  Pivdy,  Judge. 

Action  by  Benjamin  Klmbrell  and  others 
against  Ophelia  Page  and  others.  From  cir- 
cuit order  dismissing  complaint,  plaintiff  and 
defendant  F.  C.  Ctrnmilngs  and  Robert  Klm- 
brell appeal.  '  Affirmed. 

Jas.  F.  Izlar,  for  appellants.  Messrs.  Hen- 
dersons, for  respondents. 

JONES,  J.  In  this  action  for  partition  of 
real  estate  in  Aiken  county  the  defendant 
Ophelia  L.  Page,  and  other  defendants  claim- 
ing under  her,  in  possession,  resisted,  setting 
up  title  paramount  in  themselves.  The 
"case"  states:  "At  the  October,  1903,  term 
of  this  court,  the  case  appeared  upon  calen- 
dars 1  and  2,  and  in  the  regular  trial  of  the 
Jury  coses  before  his  honor  Judge  Purdy  this 
case  was  tried  on  calendar  1,  before  a  Jury, 
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upon  the  issue  of  title  raised  by  the  plead- 
ings npon  the  evidence  submitted,  the  argu- 
ments by  counsel  and  the  charge  of  the 
Judge;  and  the  Jury  rendered  the  following 
verdict:  *We  find  for  the  defendant  Ophelia 
L.  Page  and  those  claiming  in  like  interest 
with  her.*  Upon  the  rendition  of  this  ver- 
dict by  the  Jury,  the  attorneys  of  the  said 
Ophelia  L.  Page  and  those  of  the  defendants 
interested  with  her  moved  to  have  the  case 
called  up  on  calendar  No.  2,  and  there  dis- 
X>osed  of  by  dismissing  the  complaint  This 
was  objected  to  by  the  attorneys  represent- 
ing the  plaintiffs  and  those  of  the  defendants 
having  a  like  interest  with  them,  who  stated 
that  they  did  not  consider  that  the  verdict 
•of  the  Jury  disposed  of  the  case,  and  that 
they  had  a  right  to  have  the  matter  tried  and 
disposed  of  on  the  equity  side  of  the  court 
Thereupon  the  plaintiffs'  attorneys  proceeded 
to  make  a  motion  for  a  new  trial.  After  the 
argument  of  the  motion  for  a  new  trial  the 
court  took  the  papers  and  reserved  its  deci- 
sion; and  the  case  was  not  called  on  calendar 
No.  2,  and  the  equitable  issues  involved  in 
the  partition  suit  were  not  heard  and  deter- 
mined by  the  court  at  said-  term.  The  attor- 
neys for  the  plaintiffs  and  those  of  the  de- 
fendants having  a  like  Interest  with  the^ 
then  left  the  courthouse  to  await  the  deci- 
sion of  the  said  court  on  the  motion  for  a 
new  trial  on  the  issue  submitted  to  the  Jury. 
After  the  courts  for  the  Second  Circuit  had 
been  concluded,  and  the  presiding  Judge,  R. 
O.  Purdy,  had  left  said  circuit,  to  wit,  on 
the  24th  day  of  December,  1903,  he  filed  with 
the  clerk  of  the  court  of  common  pleas  for 
the  county  of  Aiken,  aforesaid,  the  following 
order  on  the  motion  for  a  new  trial  made  as 
aforesaid:  'The  Jury  having  tried  the  issue 
Qf  title,  and  having  found  a  verdict  for  the 
defendants  for  the  land  in  dispute,  and  a 
motion  for  a  new  trial  having  been  made  and 
the  same  having  been  heard  by  me,  it  is  or- 
dered that  the  motion  for  a  new  trial  be,  and 
the  same  is  hereby,  refused.  It  is  further 
ordered  and  adjudged  that  the  complaint  be, 
and  the  same  is,  dismissed,  with  costs.'" 
Order  dated  December  22,  1903,  South  Caro- 
lina, Aiken  county. 

The  exceptions,  three  in  number,  raise 
practically  the  question  whether  the  court 
erred  in  dismissing  the  complaint  under  the 
circumstances  stated.  We  think  there  was 
no  error.  The  issue  of  title  having  been  sub- 
mitted to  the  Jury,  and  they  having  found  ti- 
tle in  the  respondents,  and  the  court  having 
refused  to  disturb  the  verdict,  there  was 
really  no  equitable  issue  remaining  to  be  de- 
termined; the  verdict  conclusively  establish- 
ing that  plaintiffs  had  no  equity.  Where 
some  equitable  issue  would  still  remain  for 
determination  after  a  verdict  on  the  ques- 
tion of  title^  the  proper  practice  would  be  to 
hear  and  determine  such  independent  issue 
on  the  equity  calendar ;  but  where,  as  in  this 
case,  the  verdict  standing  is  absolutely  con- 
<!lusive    against    plaintiffs*    alleged    equity. 


nothing  remains  to  be  done  except  a  f<Nrmal 
dismissal  of  the  complaint,  which  has  been 
done.  To  remand  the  case  merely  for  the 
purpose  of  requiring  the  court  to  do  what  in- 
evitably must  be  done,  and  which  haB  al- 
ready been  done,  would,  indeed,  be  to  "roll 
an  empty  barrel" 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

(70  8.  c.  ai) 

STRICKLAND  t.  CAPITAL  CITY  MILLa 

(Supreme  Court  of  South  Carolina.     Nov.  24, 

1904.) 

OONTBIBUTOBT   NEGLIQENOB— PLEADING— IN- 
SraXJCnONS— NEW   TBIAIi. 

1.  Though,  in  an  action  for  personal  Injuries, 
the  evidence  shows  plaintiff  guilty  of  contribu- 
tory negligence,  defendant  is  not  entitled  to  a 
verdict  where  ne  does  not  plead  contributory 
negligence. 

2.  Where  no  affirmative  defense  is  set  up  in 
an  answer,  it  is  error  to  charge  that  defendant 
must  establish  his  defense  by  a  preponderance 
of  the  evidence. 

3.  A  new  trial  is  properly  refused  where  there 
is  any  evidence  to  support  the  Judgment  and 
there  Is  no  error  at  law. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richmond  County. 

Action  by  Henry  Strickland  against  the 
Capital  City  Mills.  From  Judgment  of  cir- 
cuit court,  defendant  appeals.    Reversed. 

R.  W.  Shand,  for  appellant  Frank  G. 
Tompkins,  for  respondent. 

JONES,  J.  The  plaintiff  (respondent) 
brought  this  action  to  recover  damages  for 
injuries  alleged  to  have  been  received  by  him 
while  at  work  in  defendant's  (appellants) 
mill.  It  was  alleged  that  plaintiff  was  em- 
ployed to  work  in  the  card  room,  with  which 
he  was  familiar,  but  was  transferred  to  work 
in  the  picker  room,  with  which  he  was  en- 
tirely unfamiliar;  that  he  was  not  warned 
of  the  danger,  and  was  ignorant  thereof,  and 
Incapable  of  understanding  the  danger  to 
which  the  work  exposed  him;  that  the  ma- 
chinery was  unsafe  without  adequate  guards; 
and  that  through  these  acts  of  negligence 
plaintiff's  arm  was  caught  in  the  machinery 
and  lacerated,  to  his  damage  $3,0(X).  Besides 
a  general  denial,  defendant  answered  in  this 
language:  '*That  if  plaintiff  received  any  In- 
Jury,  as  alleged  in  the  complaint,  it  was 
caused  by  his  own  carelessness  and  negli- 
gence, and  not  by  any  negligence  on  the  part 
of  the  defendant"  The  Jury  rendered  a  ver- 
dict for  $1,500,  and  from  the  Judgment  there- 
on comes  this  appeal  on  exceptions  which 
we  now  notice  in  their  order: 

"First  exception:  In  charging  the  Jury: 
'I  charge  you,  under  these  pleadings,  that  if 
you  believe  that  the  master,  the  defendant  In 
this  case,  was  negligent  and  if  you  believe 
that  the  plaintiff  was  also  negligent  both 
negligent — ^that  both  were  negligent — ^tben 
your  verdict  should  be  not  for  the  defendant 

%  1.  See  Negligence,  vol.  S7,  Cent  Dig.  i  US. 
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bnt  for  the  plaintiff,  for  the  reason  that  the 
defendant  In  this  case  has  not  pleaded  what 
is  Imown  as  contributory  negligence/**  It 
is  conceded  by  appellant  that  this  exception 
must  be  overraled,  under  the  authority  of 
Scott  y.  Railway,  67  8.  O.  140,  45  S.  B.  129. 

"Second  exception:  That  his  honor  erred 
in  charging  the  jury:  'If  employ^  is  a  per- 
son of  manifest  incapacity  to  understand  .the 
danger  to  which  his  work  exposes  him,  the 
fact  the  machinery  was  left  unguarded  is 
competent  upon  the  issue  of  the  mast^'s 
negligence.  You  see,  it  does  not  mean  it  con- 
trols you,  but  is  a  fact  for  you  to  take  into 
consideration  along  with  other  facts  of  the 
case."*  This  exception  is  too  general,  as  it 
fails  to  point  out  the  specific  error  Intended 
to  be  assigned.  We  do  not  know,  except  as 
a  matter  of  speculation,  which  we  are  not  re- 
quired to  make — whether  the  error  claimed 
was  in  submitting  to  the  Jury  any  question 
as  to  the  "manifest  incapacity,"  or  was  in 
charging  in  respect  to  a  matter  of  fact. 

'TThird  exception:  That  his  honor  erred 
in  charging  the  Jury:  'It  is  also  the  duty  of 
the  defendant  to  establish  the  defense  by 
the  preponderance  of  the  testimony,  and,  if 
he  has  established  the  defense  by  the  pre- 
ponderance of  the  testimony — ^that  is  to  say, 
"I  was  not  negligent,  but  this  man  was  in- 
jured by  reason  of  his  own  carelessness  and 
his  own  negligence" — ^then  you  should  write 
your  verdict  for  the  defendant.*  Thereby 
improperly  putting  upon  defendant  the  bur- 
den of  proving  not  only  that  plaintiff  was 
negligent,  but  also  that  the  defendant  was 
not  negligent"  This  exception  is  well  taken, 
and  must  be  sustained.  The  defendant's  an- 
swer was  nothing  more,  in  legal  effect,. than 
a  general  denial.  It  set  up  no  affirmative 
defense  which  defendant  was  required  to 
establish  by  a  preponderance  of  the  evidence. 
Wilson  V.  a  &  S.  Ry.  Co.,  51  S.  C.  79,  28  S. 
EL  91.  It  is  true,  the  language  complained 
of  was  immediately  preceded  by  these  words: 
"Now,  gentlemen,  it  is  the  business  of  the 
plaintiff  to  make  out  his  case  by  the  prepon- 
derance of  the  testimony,  to  satisfy  you  of 
the  allegations  of  the  complaint  by  such  tes- 
timony as  you  believe;  not  necessarily  by 
the  number  of  witnesses,  but  by  that  testi- 
mony which  carries  conviction  to  your 
minds."  But  the  whole  charge  in  this  con- 
nection was  manifestly  such  as  to  lead  the 
Jury  to  suppose  that  defendant  was  required 
to  establish  its  defense  by  the  preponderance 
of  the  evidence.  The  case  of  State  v.  Mc- 
Daniel,  68  S.  G.  818,  47  S.  B.  384,  is  illustra- 
tive of  the  error  of  improperly  shifting  the 
burden  of  proof. 

The  fourth  exception  complains  of  error  in 
refusing  the  motion  for  a  new  trial,  appel- 
lant alleging  that  the  refusal  was  based  upon 
erroneous  legal  grounds.  Considering  all 
that  the  court  said  in  refusing  the  motion 
for  a  new  trial,  we  are  satisfied  that  his  re- 
fusal was  based  upon  his  views  that  there 
was  testimony  to  support  the  verdict,  and  in 


such  case  the  refusal  of  new  trial  ia  not  re- 
viewable. 

For  the  error  pointed  out  in  considering 
the  third  exception,  the  Judgment  of  the  cir- 
cuit court  is  reversed,  and  the  case  remanded 
for  a  new  triaU 


(70  8.  C.  226) 
DIVINB  V.  MILLER  et  at 

(Supreme  Court  of  South  Carolina.     Nov.  24, 

1904.) 

UHITATIONS— PATMXNTS^-ADMIinBTBATOB— 
RENEWAL    OF    NOTE. 

1.  Where  a  creditor  collects  proceeds  of  col- 
lateral after  the  death  of  the  debtor,  in  pur- 
Buance  of  his  instructions,  payment  of  the  same 
on  the  note  of  the  debtor  does  not  arrest  limita- 
tions. 

2.  An  administrator  by  his  promise  in  writing 
may  renew  note  of  intestate  before  it  is  barred 
BO  as  to  bind  the  personalty,  but  the  real  estate 
can  only  be  affected  by  the  promise  of  an  heir 
to  the  extent  of  his  interest 

Appeal  from  Common  Pleas  Circuit  Court 
of  Florence  County;  Watts,  Judge. 

Action  by  Jno.  F«  Divine  against  Charles 
D.  Miller  and  Louisa  Miller,  as  administra- 
tors of  estate  of  E.  Miller,  and  other  heirs  at 
law  of  E3«  Miller.  From  circuit  decree,  de- 
fendants appeal.    Modified. 

Clark,  Elliott  &  Clark,  for  appellants.  Bar- 
ron &  Ray,  for  respondent 

WOODS,  J.  On  August  11,  1894,  Dr.  B. 
Miller  gave  to  John  F.  Devine  his  promissory 
note  for  $1,676.02,  payable  one  day  after 
date.  Miller  died  intestate  on  February  17, 
1897,  and  thereafter,  on  September  16,  1901, 
the  plaintiff  filed  his  complaint  against  the 
administrators  of  Miller's  estate  and  his  heirs 
at  law;  setting  out  his  own  note;  alleging 
that  there  were  other  debts  outstanding 
against  the  estate,  and  that  the  entire  person- 
al estate  had  been  assigned  to*the  widow  as 
a  homestead;  and  asking  that  the  assets  be 
marshaled,  the  claims  established,  and  the 
real  estate  sold  for  their  satisfaction.  The 
defendants  In  their  answer  admit  that  there 
is  no  personal  estate  in  the  hands  of  the  ad- 
ministrators, and  set  up  as  a  defense  the 
statute  of  limitations.  The  circuit  Judge  held 
that  this  defense  could  not  avail,  because  of 
a  payment  made  on  the  note,  and  the  written 
promises  made  by  C.  D.  Miller,  one  of  the 
administrators,  before  the  expiration  of  the 
statutory  period.  The  appeal  turns  on  the 
correctness  of  this  ruling. 

The  payment  relied ,  on  was  made  under 
these  circumstances:  Dr.  E.  Miller,  the  intes- 
tate, assigned  to  the  plaintiff  a  bond  and 
mortgage  of  Mrs.  Beulah  M.  Watson  as  col- 
lateral to  his  note.  Believing  that  Watson 
might  set  up  defenses  against  liim  which 
would  not  avail  against  Divine,  the  assignee. 
Miller,  requested  Divine  to  foreclose  in  his 
name  the  Watson  mortgage,  and  apply  the 
proceeds  on  his  own  note  as  a  payment.  Aft- 
er full  conference  with  Miller,  J.  T.  Barron* 
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Esq.,  Divine's  attorney,  commenced  the  fore- 
closuire  litigation,  and  conducted  it  against 
Mrs.  Watson,  under  the  direction  of  Miller, 
up  to  the  time  of  his  death.  After  the  death 
of  E.  Miller,  G.  D.  Miller,  one  of  the  admin- 
Istrators  of  his  estate,  who  was  also  his  son^ 
corresponded  with  Mr.  Barron  on  the  sub- 
ject, and  in  his  letters  promised  in  the  most 
explicit  manner  that  the  estate  would  pay  the 
balance  of  the  debt  to  Divine  after  the  appli- 
cation of  the  proceeds  of  the  sale  of  the  Wat- 
son land.  Tills  was  in  1898,  less  than  six 
years  from  the  maturity  of  the  Miller  note. 

II  the  suit  on  the  Watson  collateral  mort- 
gage had  continued  under  Dr.  E.  Miller's  di- 
rection to  its  termination,  and  the  proceeds 
of  the  sale  had  been  applied  to  his  note  under 
his  express  Instructions,  then  the  payment 
would  have  been  his  payment,  and  would 
have  arrested  the  currency  of  the  statute. 
Hopper  y.  Hopper,  61  S.  G.  124,  39  S.  B.  366. 
Under  the  arrangement  with  Miller,  Divine 
was  not  merely  the  holder  of  a  collateral, 
but  he  was  the  agent  of  Miller,  acting  under 
his  express  direction  In  the  conduct  of  the 
suit  and  the  collection  of  the  money.  But 
Dr.  Miller  having  died  before  the  sale  of  the 
Watson  land,  from  which  the  payment  was 
realized,  the  payment  cannot  be  attributed  to 
him  as  his  act  His  death  did  not  alf  ect  Di- 
vine's Interest  In  the  collateral  and  his  right 
to  collect  It,  but  it  ended  the  special  agency 
and  the  control  of  Miller  over  the  litigation 
and  the  proceeds  of  the  sale.  To  be  effective 
in  arresting  the  statute,  the  payment  must 
have  been  made  In  the  name  of  Miller,  and 
by  his  agent,  as  If  he  himself  were  making 
it  After  his  death  tliis  was  impossible. 
Johnson  v.  Johnson,  27  S.  G.  309,  8  S.  E.  606, 
13  Am.  St  Rep.  636;  Hunt  v.  Rousmani^'s 
Administrators,  8  Wheat  205,  5  L.  Ed.  589. 

The  promises  made  by  the  administrator, 
G.  D.  Miller,  before  the  bar  of  the  statute 
was  complete,  'are  sufficient  to  defeat  the  plea 
of  the  statute  Interposed  by  him.  Reigne  t. 
Executor  of  Desportes,  Dud.  118;  Jolmson  y. 
Ballard,  11  Rich.  Law,  178.  But  such  a  prom- 
ise made  as  administrator  does  ^ot  bind  the 
heir,  or  affect  his  right  to  the  protection  of 
the  statute  as  to  real  estate  descended  to  him. 
Gibson  v.  Lowndes,  28  S.  G.  301,  5  S.  B.  727. 
On  the  other  hand,  a  promise  made  by  the 


heir  alone,  to  which  the  administrator  1b  not 
a  party,  will  not  bind  the  estate.  Bolt  v. 
Dawkins,  16  S.  G.  211.  In  this  case,  there- 
fore, the  promise  of  Gharles  D.  Miller,  the 
administrator,  could  not  bind  the  heirs  other 
than  himself,  so  as  to  affect  their  interest  in 
the  real  estate.  For  while  his  letters  indi- 
cate that  he  regarded  Mmself  as  represent- 
ing the  Interests  and  wishes  of  the  family, 
there  Is  no  proof  of  his  authority  to  as^  for 
the  others  as  to  the  real  property.  But  in 
making  promises  to  pay,  and  in  all  his  efforts 
to  secure  indulgence,  as  the  letters  clearly 
show,  he  treated  with  the  plaintiff  in  the  dual 
capacity  of  administrator  and  heir.  By  these 
promises  as  administrator  he  renewed  the 
debt  against  the  estate  as  to  the  personalty, 
and  as  heir  against  the  real  estate,  to  tlie 
extent  of  the  interest  he  inherited,  and  the 
statute  of  limitations  cannot  avail  him. 
When  the  facts  of  the  case  of  Gibson  v.  Lown- 
des, supra,  are  considered,  It  will  not  be 
found  to  conflict  with  this  view.  It  la  true, 
the  payments  In  that  case  were  alleged  to 
have  been  made  by  Mrs.  Lowndes,  who  was  a 
devisee,  and  also  named  In  the  will  as  exec- 
utrix; but  she  had  not  qualified  as  executrix, 
and,  therefore  was  not  the  personal  represen- 
tative of  the  testator.  In  this  case  when  the 
promises  were  made  the  debt  was  not  barred. 
G.  D.  Miller  was  an  heir,  and  also  adminis- 
trator; and,  as  we  have  seen,  wlien  he  prom- 
ised to  see  the  debt  paid  he  was  acting  In  both 
capacities.  It  will  hardly  be  contended  that 
a  debt  cannot  be  renewed  at  all  by  a  new 
promise,  so  as  to  defeat  the  plea  of  the  stat- 
ute of  limitations  Interposed  to  protect  the 
real  estate  of  the  Intestate.  Surely,  If  it  can 
be  done  at  all,  it  can  be  done  by  one  who  Is 
both  heir  and  administrator.  The  real  es- 
tate of  the  Intestate,  B.  Miller,  is  therefore 
liable  for  the  plaintiff's  debt  to  the  extent  of 
the  Interest  of  G.  D.  Miller,  but  no  further. 

As  the  action  Is  on  behalf  of  the  plaintiff 
and  "all  other  creditors  of  B.  Miller  who  may 
come  in  and  seek  relief  by,  and  contribute  to 
the  expenses  of,  this  action,"  and  no  other 
creditors  have  proved  their  demands,  we  ex- 
press no  opinions  as  to  their  rights. 

The  judgment  of  tills  court  Is  tliat  the  jiidg>- 
ment  of  the  circuit  court  be  modified  as  here* 
In  indicated. 


HARVEY  V.  COMMON  WEALTH. 


481 


.850)  ^        . 

3ARVET  r.  COMMONWEALTH. 

me  Court  of  Appeals  of  Virginia.    Jan. 
12.  1905.) 

-CONVICTION— EVIDENCE— BUWICIENCT. 

1  a  prosecution  for  rape,  evidence  held 
!ient  to  sustain  a  conviction. 

sal  from  Circuit  Court.  Charlotte  County. 
Harvey  was  convicted  of  rape^  ana  ha 
!s.     Reversed, 

C.  EYanklin  and  W.  C.  Carrington,  for 
ant  Wm.  Anderson,  Atty.  Qen.,  for 
»mmonweaIth. 

EIRISON,  J.  In  November,  1904,  tbe 
iff  in  error  was  Indicted,  tried,  and 
ted  of  the  crime  of  rape,  and  now  asks 
)urt  to  review  the  Judgment  of  the  dr- 
ourt  of  Charlotte  county,  sentencing 
n  accordance  with  the  verdict  of  the 
to  penal  servitude  for  five  years, 
tbe  view  we  take  of  the  case,  it  la 
lecessary  to  notice  the  fourth  and  last 
ment  of  error,  which  is  to  the  action 

court  In  refusing  to  set  aside  the  ver- 
f  the  jury  aa  contrary  to  the  law  and 
idence. 

record  shows  that  the  prisoner  was 
Tied  man,  about  70  years  of  age,  and 
he  prosecutrix  was  a  widow  woman, 
vas  the  mother  of  two  children.  The 
lent  of  the  prosecutrix  is  that  on  the 
ly  of  October,  1903,  the  prisoner  called 
*  home  In  his  buggy,  and  told  her  that 
d  a  note  from  her  attorney  at  Pam- 
saying  that  he  desired  to  see  her  on 
iss;  that  she  got  In  the  buggy  with 
md  that  he  drove  her  to  Pampllna  and 
^r  out  at  the  home  of  her  friend,  Mrs. 
on,  where  she  spent  the  night;  that 
)xt  day  the  prisoner  called  for  her,  and 
Irove  home  together;  that  on  the  way 

Just  as  they  were  reaching  *'Cub 
"  he  made  an  Improper  proposition  to 
rhich  she  rejected,  and  8tarte<^  to  Jump 
t  the  buggy,  when  he  caught  her  by 
rm,  drove  Into  the  creek,  and  there 
his  knife,  saying  that  If  she  did  not 
t  to  him  he  would  cut  her  throat:  that 
ereupon  put  her  feet  upon  the  spatter 
of  the  buggy,  laid  her  back  on  the  back 
)  buggy,  and  accomplished  his  purpose; 
[he  made  no  outcry  at  the  time  for  fear 
>uld  kill  her;  that  none  of  her  clothing 
Djured,  and  no  marks  of  violence  upon 
erson;  that  It  was  about  half  past  11 
k,  and  they  did  not  stay  In  the  creek 
very  short  time. 

!  evidence  of  the  prosecutrix  shows  that 
oint  where  the  roa^}  crosses  Cub  creek 
ry   public.     The  uncontradicted   testl- 

of  others  Is  that  it  Is  one  of  the  most 
)  places  on  tbe  road;  that  there  are 
3  ail  boxes  within  50  or  75  yards  of  the 
and  that  it  was  about  the  time  of  day 
lail  carrier  was  due  there;    that  there 

gristmill,  sawmill,  and  a  number  of 
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homes  in  the  vicinity,  at  distances  ranging 
from  a  half  to  one  mile;  that  there  are  sev- 
eral other  roads  that  come  Into  the  Pamplins 
road  at  that  point,  making  the  latter  a  very 
much  traveled  thoroughfare;  and  that  the 
land  around  Is  clear,  except  a  small  piece  on 
one  side  of  the  creek  below  the  road. 

That  a  married  man  70  years  of  age  could 
have  committed  the  crime  alleged  upon  a  ma- 
ture woman,  under  the  circumstances  nar- 
rated, about  noon,  In  a  buggy  In  tbe  public 
road  at  a  point  unusually  exposed,  where 
they  might  have  been  seen  at  any  Instant, 
challenges  human  belief.  The  prosecutrix 
further  testifies  that  they  proceeded  on  their 
way  until  they  reached  the  home  of  Mr.  Hun- 
ter, whom  the  prisoner  desired  to  see  about 
seed  wheat;  they  were  at  Mr.  Hunter's  in 
less  than  a  half  hour  after  leaving  the  creek; 
that  Just  before  reaching  the  house  the  pris- 
oner said,  "If  you  tell  Mr.  Hunter  about  my 
treatment,  I  will  kill  you,  and  put  you  be- 
hind a  log;"  that  she  asked  blm  to  let  her  go 
In  the  house  for  a  drink  of  water,  and  he  re- 
fused; that  the  prisoner  got  out,  and  went 
to  the  gate;  that  Mr.  Hunter  came  to  the 
^^SSy*  flJ^d  shook  hands  with  her,  and  asked 
them  in  to  dinner,  but  they  did  not  go.  The 
uncontradicted  testimony  of  Mr.  Hunter  is 
that  he  went  to  the  buggy,  and  shook  hands 
with  her,  and  invited  her  to  get  out  and 
take  dinner,  but  she  declined;  that  he  no- 
ticed nothing  at  all. unusual  about  her,  and 
saw  no  signs  of  excitement  about  her. 

It  is  unnatural  and  difficult  to  believe  that 
an  Innocent  and  helpless  woman  could,  in 
less  than  a  half  hour  after  such  an  experi- 
ence as  Is  here  described,  be,  in  the  presence 
of  another,  calm,  and  without  the  slightest 
evidence  of  distress  or  excitement  of  any 
kind.  It  is  also  hard  to  Imagine  any  one  so 
destitute  of  prudence  as  to  take  the  victim 
of  such  a  diabolical  crime  Immediately  into 
the  presence  of  another  man,  to  whom  she 
could  and  ought  to  have  at  once  appealed 
for  protection.  It  is  equally  incredible  that 
a  virtuous  wpman,  upon  whom  such  an  out- 
rage had  been  perpetrated,  within  less  than 
k  half  hour  could  be  in  the  presence  of  a 
strong  man,  and  not  appeal  to  that  man  to 
shield  her  from  the  demon  who  was  threaten- 
ing her  life. 

The  further  testimony  of  the  prosecutrix  is 
that  they  drove  on,  without  incident,  to  her 
home,  where  she  was  turned  over  to  her  fa- 
ther and  sisters,  with  whom  she  lived,  with 
the  home  of  her  brother  and  his  wife  in 
sight,  and  that  of  her  brotber-ln-law  close 
by.  In  the  midst  of  this  array  of  friends, 
not  one  of  whom  saw  anything  to  suggesf 
that  she  had  been  ill-treated,  she  remained, 
and  not  until  after  the  21st  day  of  the  fol 
lowing  June,  when  she  gave  birth  to  a  child 
did  she  intimate  to  a  human  being  that  the 
outrage  now  charged  had  been  perpetrated: 
giving  as  her  reason  for  this  suspicious — ^this 
amazing— silence  that  the  prisoner  had  said 
that,  if  she  told,  he  would  kill  her  on  the  sly 
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and  that  s^e  was  ashamed  to  tell  any  one 
about  it 

The  prosecutrix  was  surrounded  by  friends 
amply  able  to  protect  her.  She  was  not  in 
the  power  of  or  in  any  way  under  the  control 
or  dominion  of  the  prisoner.  Her  own  evl- 
dence  shows  this,  for  she  says  that  in  the 
spring  following  the  alleged  outrage  the  pris- 
oner came  to  her  home  when  she  was  there 
alone,  and  that  she  said  to  him,  "  'Look  here, 
and  see  the  fix  you  have  put  me  in.'  He  told 
me  to  lay  the  child  to  some  one  else,  and  he 
would  give  me  as  much  money  as  I  wanted. 
I  replied  that  'I  was  not  that  sort  of  a  wo- 
man ;  I  have  nothing  but  my  character.' " 
This  interview  does  not  suggest  fear,  but  a 
decided  independence,  of  the  prisoner.  Fur- 
ther, the  inquiry  naturally  arises,  why  did 
all  of  her  alleged  fear  vanish  as  soon  as  she 
could  no  longer  conceal  her  shame,  divulging, 
for  the  first  time,  as  she  says,  this  heinous 
crime  to  her  doctor  shortly  after  the  birth  of 
her  child? 

Notwithstanding  the  revolting  circum- 
stances attending  the  crime  here  charged,  and 
.the  natural  indignation  and  condemnation 
that  it  excites,  still  it  is  necessary  to  inquire 
and  consider,  under  the  law,  whether  that 
charge  is  sustained  by  the  proofs.  In  such  a 
case  the  inducements  to  falsehood  are  power- 
ful. The  account  given  by  the  prosecutrix 
bears  the  impress  of  falsehood  on  its  face, 
and  we  are  constrained  to  believe  that  the 
natural  horror  of  this  particular  crime  di; 
verted  the  attention  of  the  jury  from  a  prop- 
er consideration  of  the  evidence. 

Viewing  the  case,  as  we  have  done,  from 
the  standpoint  of  a  demurrer  to  the  evidence, 
we  find  the  proof  wholly  wanting  to  sustain 
the  verdict,  and  upon  that  ground  the  judg- 
ment must  be  reversed,  the  verdict  set  aside, 
and  the  cause  remanded  for  a  new  trial,  to 
be  had  in  conformity  with  the  views  herein 
expressed. 

a03  Va.  820) 

CITY  OP  RICHMOND  v.  GAt'S  ADAfX. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. ' 

12, 1905.) 

QAS — DEFECTIVE  PIPES — ACTION  FOB  WBONOFUL 

DEATH — CONTBIBUTOBT  NEGLIGENCE 

—DEFENSES. 

1.  A  declaration  in  an  action  against  a  city 
for  wrongful  deatb  caused  by  gas  escaping  from 
one  of  defendant's  mains  to  decedent's  house, 
which  otherwise  states  a  cause  of  action,  is  not 
defective  because  it  does  not  state  what  particu- 
lar main  was  defective. 

2.  In  an  action  against  a  city  for  wrongful 
death  resulting  from  gas  escaping  from  some  of 
defendant's  gas  pipes,  where  there  was  evidence 
that  gas  had  previously  escaped  into  other  parts 
of  the  house  in  which  decedent  lived,  and  de- 
fendant had  made  some  effort  to  remedy  the 
defect,  whether,  having  knowledge  of  these  facts 
and  of  the  fact  that  illuminating  gas  is  danger- 
ous to  life,  decedent  was  guilty  of  want  of  or- 
dinary care  in  remaining  in  the  house,  or  in  not 
takinff  other  precautions  for  her  safety,  was  a 
question  for  toe  jury. 

3.  It  is  no  defense  to  an  action  against  a  city 
for  wrongful  death  from  gas  escaping  from  a 


main  that  the  gas  escaped  from  the  main  into 
an  abandoned  sewer,  add  from  the  sewer  to  de- 
cedent's house  through  a  private  pipe,  instead  of 
from  a  leak  in  the  main  to  the  house,  as  alleged 

Error  to  Law  and  Equity  Court  of  City  of 
Richmond. 

Action  by  the  administratrix  of  Fetnah  D. 
Gay,  deceased,  against  the  city  of  Richmond. 
There  was  judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

H.  B.  Pollard,  for  plaintiff  in  error.  R.  L. 
Montague,  P.  A«  Smith,  and  Meredith  & 
Cocke,  for  defendant  in  error. 

BUCHANAN,  J.  This  action  was  institut- 
ed against  the  city  of  Richmond  by  the  per- 
sonal representative  of  Mrs.  Fetnah  D.  Gay, 
deceased,  to  recover  damages  for  the  as- 
pliyxiation  and  death  therefrom  of  the  plain- 
tiffs intestate,  caused  by  the  alleged  neg- 
ligence of  the  defendant  city  in  permitting 
illuminating  gas  (which  it  manufactured  and 
furnished  to  its  residents  for  gain)  to  escape 
from  its  gas  mains  into  the  room  in  which 
Mrs.  Gay  was  sleeping.  Upon  the  trial  of 
the  cause  there  was  a  verdict  and  Judgment 
for  the  plaintiff,  and  to  that  judgment  this 
writ  of  error  was  awarded. 

The  first  error  assigned  is  the  action  of  the 
court  in  overruling  the  demurrer  to  the  decla- 
ration. 

The  first  ground  of  demurrer,  which  waB  to 
the  declaration  and  each  count  thereof,  was 
"that  the  statute  under  which  the  action  was 
brought  (sections  2902,  2908,  Code  1887  [Ann. 
Code  1904,  pp.  1526,  1527])  for  the  wrongful 
act,  neglect,  or  default  of  any  person  or  cor- 
poration has  no  application  to  an  action 
against  a  municipal  corporation  by  the  per- 
sonal representative  of  one  who  died  from  a 
cause  superinduced  by  neglect  to  take  sani- 
tary precautions  on  the  part  of  the  public 
authorities  in  the  construction  or  mainte- 
nance of  its  gas  mains,  as  alleged  in  the  dec- 
laration." That  ground  of  demurrer  ia  aban- 
doned here  by  the  counsel  of  the  city  in  bis 
oral  argument 

The  other  ground  of  demurrer  web  ttiat 
the  third  count  to  the  declaration  did  not  "al- 
lege with  sufficient  certainty  what  particular 
mains  of  the  city  of  Richmond  the  defendant 
had  failed  to  examine  for  the  purpose  of  as- 
certaining whether  such  mains  were  in  an 
improper  and  unsafe  condition." 

The  Franklin  House,  in  which  the  plain- 
tiff's intestate  was  asphyxiated,  was  situated 
on  Franklin  street,  and  was  very  near  Gov- 
ernor street  of  the  defendant  city.  In  the 
first  count  in  the  declaration  it  is  charged 
that  the  gas  escaped  from  the  main  in  Frank- 
lin street  In  the  second  count  it  is  charged 
that  it  escaped  from  the  main  in  Ck>vemor 
street  The  plaintiff  could  not  know  with 
certainty  from  what  mains  the  gas  escaped, 
as  they  were  laid  underground,  and  she  had 
no  right  to  disturb  the  streets  so  that  she 
could  inspect  them  and  ascertain  where  the 
leak  was.    That  was  a  fact  peculiarly  vrlthln 
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tbe  knowledge  of  the  defendant  Having 
charged  in  the  first  and  second  counts  of  the 
declaration  that  the  gas  had  escaped  from 
certain  mains— those  nearest  to  the  Franklin 
House — the  plaintiff,  no  doubt  out  of  abun- 
dant caution,  not  knowing  precisely  what  the 
evidence  would  be,  added  the  third  count 
While  It  Is  general,  It  states  sufficient  facts  to 
enable  the  court  to  say  on  demurrer  that.  If 
the  facts  stated  are  proved,  the  plaintiff  Is 
entitled  to  recover,  and  therefore  states  a 
good  cause  of  action.  Hortensteln  v.  Virgin- 
ia-Carolina Ry.  Co.,  102  Va.  914,  47  S.  B. 
990.  For  If  the  defendant  did  negligently 
allow  the  gas  to  escape  from  any  of  Its 
mains,  and  Injury  resulted  to  the  plaintiff's 
intestate  therefrom,  without  fault  on  her 
part  It  was  liable  in  damages  therefor. 

The  action  of  the  court  in  refusing  to  give 
instruction  '*d'*  asked  for  by  the  defendant 
city  is  assigned  as  error.  By  that  Instruc- 
tion the  comrt  was  asked  to  tell  the  Jury 
thatf  If  Mrs.  Gay  knew,  or  ought  to  have 
known,  prior  to  the  accident  that  illuminat- 
ing gas  was  escaping  into  the  house  occupied 
by  her,  and  that  such  gas  was  dangerous 
to  life,  it  was  her  duty  to  have  withdrawn 
from  the  premises,  or  to  have  taken  other 
precautions  for  her  safety,  and  her  failure 
to  do  so  was  contributory  negligence  as  a 
matter  of  law. 

The  evidence  shows  that  gas  had  been  es- 
caping from  time  to  time  into  the  printing 
office  on  the  first  floor  of  the  Franklin  House, 
and  also  into  some  of  the  rooms  on  the  other 
floors,  for  some  three  weeks  prior  to  the  as- 
phyxiation of  Mrs.  Gay,  and  that  the  city  au- 
thorities had  been  notified  of  that  fact,  and 
that  they  had  made  some  efforts,  though  not 
Y&ry  promptly  nor  energetically,  to  remedy 
the  trouble,  but  had  not  succeeded  in  doing 
so.  There  was  evidence  tending  to  show  that 
no  gas  had  escaped  into  the  room  occupied 
by  Mrs.  Gay ;  that  on  the  night  she  was  as- 
phyxiated her  daughter  visited  her  room 
twice  after  her  mother  had  retired — once  as 
late  as  midnight — ^and  that  upon  neither  oc- 
casion was  gas  escaping  into  the  room. 
Whether  or  not  with  knowledge  of  these 
facts  and  of  the  further  fact  that  illuminat- 
ing gas  was  dangerous  to  life,  Mrs.  Gay  was 
guilty  of  a  manifest  want  of  ordinary  care 
and  prudence  in  remaining  In  the  house,  or 
in  not  taking  other  precautions  for  her  safe- 
ty, was  clearly  a  matter  for  the  Jury  (2 
Shear.  &  Red.  on  Neg.  f  696;  Holly  v.  Bos- 
ton, etc.,  Co.,  8  Gray,  123,  182,  133,  69  Am. 
Dec.  233),  and  the  court  properly  refused  to 
give  the  instruction  under  consideration.  The 
question  of  contributory  negligence  was  fair- 
ly submitted  to  the  Jury  by  the  defendant's 
instruction  "c." 

The  next  and  remaining  error  assigned  in 
the  petition  is  to  the  action  of  the  court  in 
refusing  to  give  Instruction  "g^  asked  for 
by  the  city.  "That  instruction  was  intend- 
ed," as  the  city  insists,  "to  lay  down  the 
proposition  that  if  the  evidence  showed  that 


the  abandoned  sewer  in  Franklin  street  was 
not  a  city  sewer,  and  that  gas  escaped  into 
it  and  from  it  through  a  private  connecting 
pipe,  into  the  building,  then  the  city  was  not 
responsible  for  its  alleged  failure  properly 
to  maintain  its  gas  mains,  for  the  reason  that 
Its  failure  was  not  the  proximate  cause  of 
the  injury  complained  of." 

The  fact  that  the  escaping  gas  reached 
Mrs.  Gay's  chamber  in  the  manner  indi- 
cated in  the  instruction,  instead  of  directly 
from  the  city's  gas  mains,  does  not  render 
its  neglig^ice  any  the  less  the  proximate 
cause  of  her  death,  unless  there  was  some 
cause  intervening  between  the  defendant's 
negligence  and  her  death.  And  in  order  to 
excuse  the  defendant's  negligence,  this  in- 
tervening cause  must  be  either  a  superseding 
or  responsible  cause.  To  be  a  superseding 
cause,  whether  Intelligent  or  not  it  must 
so  entirely  supersede  the  operation  of  the  de- 
fendant's negligence  that  it  alone,  without 
the  defendant's  contributing  negligence 
thereto  In  the  slightest  degree,  produces  the 
injury.  To  be  a  responsible  cause,  it  must 
be  the  culpable  act  of  a  human  being,  who 
is  legally  responsible  for  his  act.  Shear.  & 
Red.  on  Neg.  §  32;  Standard  Oil  Co.  v. 
Wakefield's  Adm'r,  102  Va.  824,  832,  47  S.  B. 
830. 

There  was  clearly  no  suoh  intervening 
cause  in  this  case,  and  the  defendant's  negli- 
gence was  the  proximate  cause  of  the  in- 
Jury  complained  of. 

Neither  were  the  facts  hypothetically  stat- 
ed in  the  instruction  evidence  of  contribu- 
tory negligence.  Mrs.  Gay  was  in  no  wise 
responsible  for  the  condition  of  the  old  sewer, 
and,  if  she  had  been,  she  could  not  antici- 
pate that  the  city  would  allow  its  illuminat- 
ing gas  to  escape  from  its  gas  mains  Into  the 
sewers  of  the  city,  whether  they  belonged 
to  the  city  or  to  private  individuals. 

This  question  of  contributory  negligence 
was  relied  on  in  Kibele  v.  City  of  Philadel- 
phia, 105  Pa.  41,  in  a  somewhat  similar  case. 
In  dealing  with  that  question  the  Supreme 
Court  of  Pennsylvania  used  the  following 
language:  "A  good  deal  has  been  said  in 
the  argument  of  this  case  about  the  de- 
fectiveness and  untrapped  condition  of  the 
plaintiff's  sewer,  and  an  endeavor  has  been 
made  through  it  to  charge  him  with  contrib- 
utory negligence.  But  this  matter  has  noth- 
ing at  all  to  do  with  the  case.  If  he  had  a 
bad  or  Imperfect  branch  sewer,  he  must  run 
the  risk  of  the  deleterious  effects  of  sewer 
gas,  for  that  must  be  expected  In  a  common 
sewer;  but  he  had  no  right  to  expect  that 
it  would  become  a  conduit  for  illuminating 
gas.  As  well  might  he  expect  that  it  would 
be  made  a  storehouse  for  gunpowder." 

The  instruction  was  properly  refused. 

We  are  of  opinion  that  there  is  no  error 
In  the  Judgment  complained  of,  and  that  it 
should  be  affirmed. 

KEITH,  P.,  absent 
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SAVAGE  T.  SOUTHERN  RY.  00, 

(Supreme  Coart  of  Appeals  of  Virginia.    Jan. 

1%  1905.) 

RAILBOADS— INJX7ST  TO  ONE  WALKINQ  ON 
TBACK—DUTY  TO  LOOK  AND  LISTEN— DISCOV- 
ERED PEBIL  —  OONTBIBUTOBT  NEGLIGENCE — 
EVIDENCE. 

1.  One  walking  on  a  railroad  track  is  bound 
to  listen  and  keep  a  lookout  in  each  direction 
for  approaching  trains. 

2.  A  locomotive  engineer  who  sees  a  person 
walking  on  the  track  is  required  to  stop  the 
train  only  after  seeing  that  the  pedestrian  is 
taking  no  measures  -for  his  own  protection. 

3.  In  an  action  against  a  railroad  company 
for  injuries  from  being  struck  by  a  locomotive 
while  plaintiff  was  walking  on  the  track,  evi- 
dence held  to  show  plaintiff  guilty  of  contribu- 
tory negligence. 

Appeal  from  Circuit  Oonrt  of  City  of 
Richmond. 

Action  by  John  Savage  against  the  South- 
ern Railway  Ck)mpany.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed* 

Wyndham  R.  Meredith,  for  appellant. 
Munford,  Hunton,  Williams  &  Anderson,  for 
appellee. 

KEITH,  P.  The  accident  which  Is  the 
subject  of  this  suit  occurred  upon  that  portion 
of  the  main  line  of  the  Southern  Railway 
Company  between  Richmond  and  West  Point, 
Va.,  which  passes  through  the  yards  of  the 
Trigg  Shipbuilding  Company,  In  the  city  of 
Richmond.  At  the  point  of  the  accident  the 
railway  company  was  not  the  owner  in  fee 
of  its  roadbed,  but  occupied  it  and  operated 
its  road  under  a  perpetual  license  derived 
from  the  Chesapeake  &  Ohio  Railway  Com- 
pany. Its  right  of  way  was  over  a  strip 
of  land  about  40  feet  in  width,  wide  enough 
for  three  tracks,  but  upon  which  only  one 
track  had  been  constructed.  It  permitted  the 
Trigg  Company  to  cover  this  space  with 
racks  and  cribs  for  storing  iron  plates,  rods, 
and  oth^  wares  used  In  its  business,  leav- 
ing a  space  between  the  rail  and  the  racks 
on  either  side  of  about  5  or  6  feet 

On  the  13th  of  March,  1902,  John  Savage^ 
a  young  colored  man  In  the  employment  of 
the  Trigg  Company,  was  run  over  by  a  shift- 
ing engine  which  was  moving  over  this  track 
in  an  easterly  direction,  and  suffered  injuries 
which  rendered  it  necessary  to  amputate 
both  of  his  legs.  He  brought  suit,  evidence 
was  introduced  before  the  Jury,  a  demurrer 
to  the  evidence  was  interposed  by  the  de- 
fendant, a  verdict  was  rendered  In  his  favor 
for  $8,()00,  Judgment  given  for  the  defend- 
ant, and  the  case  is  here  upon  a  writ  of  error. 

The  only  question  which  we  shall  consider 
Is  whether  the  evidence  was  sufficient  to  re- 
quire the  court  to  leave  the  case  with  the 
Jury. 

The  testimony  tended  to  prove  the  follow- 
ing facts:  That  Savage  was  on  that  day, 
for  the  first  time,  in  the  employment  of  the 
Trigg  Company.    That  he  was  unacquainted 


f  L  See  Railroads,  voL  41.  Cent  Dig.  (§  1806,  1307. 


with  the  locality,  and  knew  nothing  of  the 
number  of  trains,  or  with  respect  to  their 
operation,  over  this  line  of  railway.  That 
he  was  under  the  impression  that  It  was  a 
switch  track  and  not  a  main  line.  That  the 
material  used  by  the  Trigg  Shipyard  in  and 
about  its  business  was  stored  in  racks  which 
occupied  the  right  of  way  of  the  railroad  to 
within  5  or  5%  feet  of  the  rail  on  either  side. 
That  at  noon  on  the  day  of  the  accident  Sav- 
age took  his  seat  upon  a  platform  near  the 
railroad  to  eat  his  luncheon.  That,  having 
eaten,  he  went  to  a  small  house  near  the 
track,  where  he  had  left  his  overalls,  took  a 
cigarette  out  of  the  pocket  of  his  overall 
Jackett,  returned  to  the  railroad,  and  start- 
ed down  the  track  to  the  east.  That  before 
going  upon  the  track  he  looked  and  listened, 
but  saw  no  train.  That,  going  upon  the 
track  in  an  easterly  direction,  he  had  walked 
but  a  short  distance — some  of  his  witnesses 
say  only  about  8  or  10  feet — when  he  was 
struck  by  the  tender  attached  to  an  ellglue 
of  the  Southern  Railway.  A  short  'distance 
west  of  the  point  at  which  he  stepped  upon 
the  railroad  track  there  Is  a  slight  carve, 
which,  together  with  the  obstructions  upon 
the  right  of  way,  hindered  in  some  degree 
a  view  of  the  track  in  that  direction.  That 
an  engine  of  the  defendant  company,  mov- 
ing, with  its  tender  in  front,  at  a  rate  of 
about  20  miles  on  hour,  struck  him  and  in- 
flicted the  injuries  for  which  he  sues.  There 
is  much  conflict  of  testimony  as  to  whether 
or  not  the  bell  was  rung  and  the  whistle 
sounded.  The  negative  testimony  is  that  no 
warning,  either  by  bell  or  whistle,  was  giv- 
en. The  positive  testimony  of  the  employ^ 
upon  the  train  is  that  the  bell  was  being 
rung;  that  it  operated  automatically,  and 
the  machinery  for  ringing  the  bell  was  set  in 
motion  when  the  engine  started.  It  further 
appears  that  as  many,  perhaps,  as  1,800 
hands  were  employed  at  the  Trigg  Shipyard, 
and  that,  with  the  knowledge  of  the  railroad 
company,  they  were  in  the  habit  of  using  the 
railroad  track  through  the  shipyard  as  a  pass- 
way. 

Conceding  that,  under  these  circumstances, 
the  defendant  was  guilty  of  negligence,  it 
remains  for  us  to  inquire  whether  the  plain- 
tiff was  guilty  of  contributory  negligence. 

We  have  said  that  the  tracks  of  a  railroad 
are  of  themselves  a  warning  of  danger,  and 
that  a  person  going  upon  the  tracks  is  bound 
to  listen  and  keep  a  lookout  in  each  direction 
for  approaching  trains.  0.  &  O.  Ry.  Co.  v. 
Rogers'  Adm'x,  100  Va.  324,  41  8.  B.  782; 
Humpluceys'  Adm'x  v.  Valley  R.  Co.,  100  Va. 
749.  42  S.  E.  882. 

It  is  difficult  to  get  a  clear-cut  conception 
of  the  situation  at  the  moment  when  the 
train  came  into  contact  with  Savage;  but, 
taking  his  own  statement  of  the  circumstan- 
ces attending  the  accident,  and  it  appears 
that  he  looked  up  and  down  the  track  before 
getting  upon  it,  and  then  neither  looked  nor 
listened    afterwards.      He    could    not    be 
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gbt  to  say  how  long  he  had  been  upon  | 
track,  nor  bis  precise  position  npon  the 
w,  nor  how  far  he  had  walked  after  get- 

upon  the  track  before  he  was  struck, 
ises  with  respect  to  all  these  circnmstan- 
rague  and  indefinite  terms.  Some  of  his 
esses  say  that  he  bad  moved  only  eight 
n  feet  when  he  was  struck,  and  that  im- 
ately  upon  his  stepping  upon  the  track 

saw  that  the  accident  was  inevitable, 
ay  be  that,  had  the  engineer  applied  the 
es  at  the  moment  he  came  in  sight  of 
ge  npon  the  track,  the  accident  could 

been  avoided.  But  such  was  not  his 
Seeing  a  man  upon  the  track  in  the 
rent  possession  of  all  his  faculties,  the 
leer  had  a  right  to  presume  that  he 
d  exercise  reasonable  care  for  his  own 
'ction.  A  step  or  two  would  have  placed 
ge  in  a  position  of  safety.  The  duty  de- 
id  upon  the  engineer  to  stop  the  train 

when  he  saw  that  Savage  was  in  dan- 

that  is  to  say,  when  he  saw,  or  ought 
ave  seen,  that  Savage  was  himself  un- 
cious  of  his  peril,  and  would  take  no 
>ure8  for  his  own  protection.  This  propo- 
1  has  been  decided  in  numerous  cases 
lis  court 

N.  &  W.  R.  Co.  V.  Harman's  Adm'r,  83 
554,  8  S.  E.  251,  It  is  said  that:  'If  the 
>n  seen  upon  the  track  is  an  adult,  and 
rently  in  the  possession  of  bis  or  her 
[ties,  the  company  has  a  right  to  pre- 
!  that  be  will  exercise  his  senses  and  re- 
i  himself  from  his  dangerous  position; 
if  he  fails  to  do  so,  and  is  injured,  the 

is  his  own,  and  there  is,  in  the  absence 
illfal  negligence  on  Its  part,  no  remedy 
ist  the  company  for  the  results  of  an 
y  brought  upon  him  by  his  own,  reek- 
ess."    Tyler,  Rec'r,  v.  Sites,  90  Va.  539, 

E.  174. 

Rangeley  v.  Southern  Ry.  CJo.,  95  Va. 
30  S.  E.  386,  it  Is  held  that  a  railroad 
(any  has  the  right  to  assume  that  a 
n  person  seen  on  its  track  would  get 
f  the  way  of  an  approaching  train,  and 
company  is  not  .liable  unless  it  Is  shown 
after  the  company,  In  the  exercise  of 
ary  care,  could  have  discovered  that  he 
not  going  to  get  off  the  track.  It  could 
avoided  the  Injury. 

this  case  Savage  looked  and  listened 
e  he  went  upon  the  track,  and  gave  no 
er  heed  to  the  possible  peril  he  incurred 
alklng  upon  the  track.  Indeed,  the  evl- 
i  tends  to  show  that  his  attention  was 
ted,  and  given  not  to   caring  for  his 

safety,  as  a  reasonably  prudent  per- 
In  his  situation  should  have  done,  but 
at  the  moment  directed  to  some  boys 
Q  be  saw  playing  In  the  vicinity.  This 
certainly  negligence  upon  his  part,  and 
•  is  no  evidence  tending  to  show  that 

the  discovery  by  the  railroad  company, 
>f  his  position,  but  of  his  peril,  it  omlt- 
0  do  anything  within  Its  power  to  avert 
accident     Under  these  circumstances. 


we  are  bound  to  hold,  upon  the  authority  of 
the  cases  cited,  that  this  unfortunate  boy  was 
the  author  of  his  own  injuries. 

The  judgment  of  the  circuit  court  must  be 
aflirmed. 


CljOS  Va.  88S) 

HARRISON  V.  THOMAS. 

(Supreme  Oourt  of  Appeals  of  Virginia.    Jan. 

12,  1905.) 

TAX  SAIifr— BIGHT  TO  DEED— NOTICE  TO  PEB80N 
ENTITLED  TO  BBDEEM. 

1.  Under  Acts  1901-02,  p.  779,  c.  658  [Ann. 
Code  1904,  p.  320],  re-enacting  Code  1887,  $ 
655,  providing  that  after  the  two  years  from 
sale  of  land  for  taxes  allowed  for  redemption, 
the  pui-chaser  of  the  land  not  redeemed  shfUl  ob- 
tain from  the  clerk  of  court  a  deed,  and  amend- 
ing it  by  providing  that  a  deed  shall  not  be 
made  to  any  such  purchaser  till  after  he  has 
given  to  the  person  in  whose  name  the  land 
stood  at  the  time  of  the  sale,  and  to  certain  oth- 
er persons,  four  months*  notice  of  his  said  par- 
chase,  and  that  the  person  entitled  to  redf^em 
the  land  shall  have  the  right  to  redeem  it  before 
expiration  of  the  four  months,  though  such  time 
extend  beyond  the  two  years,  the  notice  is  not 
required  to  be  given  in  a  case  where  the  two 
years  for  redemption  had  expired  before  the 
amendment  came  into  effect. 

/ 

Appeal  from  Chancery  Court  of  Richmond. 

Suit  by  one  Harrison  against  one  Thomas. 
Decree  for  defendant  Complainant  appeals. 
Affirmed. 

S.  S.  P.  Patteson,  for  appellant  W.  H. 
Worth,  for  appellee. 

WHITTLE,  J.  This  case  involves  the  con- 
struction of  ah  act  of  the  General  Assembly 
approved  April  2,  1902  (Acts  1901-02,  p.  779, 
c.  658  [Ann.  Code  1904;  p.  320]),  amending 
and  re-enacting  section  655  of  the  Code  of 
Virginia  of  1887,  requiring  the  purchaser  of 
real  estate  at  a  tax  sale  to  give  four  months' 
notice  of  his  purchase  to  the  persons  enu- 
merated in  the  statute  before  he  shall  be  en- 
titled to  a  deed. 

Appellant,  who  was  the  foriper  owner  of 
two  lo^  located  in  the  dty  of  Richmond, 
which  were  sold  for  taxes  March  19,  1900, 
filed  a  bill  in  the  chancery  court  of  that  city 
against  appellee,  the  purchaser,  to  set  aside 
the  deeds  to  the  property  executed  April  7, 
1902,  on  the  ground  that  they  were  void  be- 
cause of  the  failure  of  appellee  to  give  the 
four  months'  notice  of  his  purchase,  pre- 
scribed by  the  amended  statute. 

The  act  provides,  aa  did  the  original  sec- 
tion, that  "after  the  expiration  of  the  said 
two  years,  the  purchaser  of  any  real  estate  so 
sold  and  not  redeemed  •  •  •  shall  ob- 
tain from  the  clerk  *  *  *  a  deed  con- 
veying the  same."  The  amendment  declares, 
"but  in  no  case  Bhall  a  deed  be  made  to  any 
such  purchaser  of  any  such  real  estate  until 
after  such  purchased  has  given  to  the  person 
in  whose  name  the  real  estate  stands  at  the 
time  of  said  sale  •  •  •  four  months'  no- 
tice of  his  said  purchase;"  and,  also,  that 
"the  person  entitled  to  redeem  said  real  es- 
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tate  shall  hare  tbe  right  to  redeem  the  same 
at  any  time  before  the  expiration  of  four 
months,  although  such  time  extend  beyond 
the  two  years  first  mentioned  herein."  Acts 
1901-02,  p.  779,  c.  658  [Ann.  Code  1904,  p. 
320]. 

This  court,  upon  a  similar  state  of  facts, 
recently  had  occasion  to  construe  this  statute 
in  the  case  of  Nuckols  v.  Waddlll,  Clerk  (no 
-opinion  filed),  which  was  a  petition  by  the  pur- 
chaser of  real  estate  at  a  tax  sale  for  a  man- 
damus to  compel  the  clerk  to  execute  the 
deed  required  by  statute.  The  defense  inter- 
posed was  that  the  purchaser  had  not  given 
the  prescribed  notice,  and  was  therefore  not 
entitled  to  demand  a  deed.  But  the  court, 
after  mature  deliberation,  reached  the  con- 
clusion that  the  amended  act  had  no  appli- 
cation to  a  case  in  which  the  two  years  al- 
lowed for  the  redemption  of  the  land  had 
expired  before  it  came  Into  effect 

It  will  be  observed  that  the  amendment  in 
terms  applies  only  to  persons  entitled  to  re- 
deem, and  appellant  was  clearly  not  of  that 
class,  since  her  right  to  redeem  had  already 
ceased  by  lapse  of  time.  While  it  is  true  tbe 
statute  comprises  sales  made  before  as  well 
as  those  made  affer  its  passage,  neverthe- 
less, with  respect  to  the  former,  It  only  in- 
cludes those  wherein  the  right  to  redeem 
was  in  force  when  the  new  law  took  effect 
If  only  the  last  day  of  the  two  years  remain- 
ed at  that  time,  the  right  to  the  four  months' 
notice  accrued,  although  it  would  have  the 
effect  of  extending  the  right  of  redemption 
beyond  the  original  limit  of  two  years.  But 
it  was  not  the  purpose  of  the  Legislature  to 
revive  a  right  of  redemption  already  barred, 
if,  indeed,  it  possessed  the  constitutional 
power  to  do  so. 

In  the  leading  case  of  Curtis  v.  Whitney, 
18  Wall.  70,  20  L.  Ed.  513,  and  other  cases 
relied  on  by  appellant  the  right  of  redemp- 
tion under  the  prior  law  was  a  subsisting 
right  at  the  date  of  the  amendment,  and  the 
court  properly  held  that  a  mere  change  of 
procedure  requiring  notice,  and  enabling  the 
former  owner  the  more  certainly  to  exercise 
his  right  of  redemption,  did  not  impair  the 
obligation  of  the  purchaser's  contract  In 
that  case  the  period  of  redemption  had  not 
expired,  at  the  date  of  the  amendment  re- 
quiring notice,  by  more  than  13  months.  The 
opinion  of  Justice  Miller  is  in  entire  accord 
with  the  distinction  which  this  court  ob- 
serves between  an  existent  and  a  nonexistent 
right  of  redemption  where  the  amendment 
attaches. 

If,  however,  the  import  of-  the  'act  under 
consideration  were  doubtful,  the  case  would 
call  for  the  application  of  the  familiar  rule 
that  where  a  statute  is  susceptible  of  two 
constructions,  one  of  which  Is  plainly  within, 
and  the  other  without  the  legislative  power, 
the  courts  must  adopt  the  former  construc- 
tion. Martin  v.  South  Salem  Land  Co.,  97 
Va.  349,  33  S.  B.  600. 

With  respect  to  the  remaining  suggestion. 


that  the  proceedings  are  void  because  appel- 
lant's name  did  not  occur  in  alphabetical 
order  in  the  treasurer's  original  report  of 
sales,  it  ia  sufficient  to  remark  that  the  stat- 
ute does  not  require  the  observance  of  such 
alphabetical  arrangement  Code  1887,  f  642 
[Ann.  Code  1904,  p.  314]. 

Upon  the  whole  case,  the  court  is  of  opin- 
ion that  the  decree  complained  of  iii  without 
error,  and  it  must  be  affirmed. 

008  Va.  409) 
RICHMOND  PASSENGER  &  POWER  CO.  ▼. 

STEOER, 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

12.  1905.) 

APPEAL— FINDINGS   OF  FACT. 

1.  The  finding  of  the  Jury  as  to  contributor? 
negligence,  depending  on  questions  of  fact  as  to 
which  there  is  conflicting  evidence,  will  not  hf 
disturbed  on  appeal. 

Error  from  Law  and  Equity  Court  of  City 
of  Richmond. 

Action  by  one  Steger  against  the  Richmond 
Passenger  &  Power  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

H.  Taylor,  Jr.,  for  plaintiff  in  error. 
Wyndham  R.  Meredith  and  B.  O.  James,  for 
defendant  in  error. 

HAQRISON,  J.  This  is  tbe  second  appear- 
ance of  this  case  upon  our  docket  101  Va. 
319,  43  S.  E.  612.  Now,  as  formerly,  there 
was  a  verdict  in  favor  of  the  plaintiff,  which 
the  lower  court  refused  to  set  aside. 

When  the  case  was  here  before,  error  was 
found  in  the  instructions,  for  which  reason 
the  judgment  was  reversed,  the  verdict  of 
the  Jury  set  aside,  and  the  case  remanded  for 
a  new'  trial.  The  plaintiff  in  error  now  con- 
cedes that  the  instructions  are  free  from 
objection,  and  assigns  as  its  only  ground  of 
error  that  the  verdict  is  against  the  evidence 
and  the  instructions. 

The  injuries  of  the  plaintiff  for  which  he 
has  twice  recovered  damages  were  caused,  as 
alleged,  by  the  negligent  running  of  one  of 
the  defendants  cars  upon  him  when  he  was 
crossing  the  track  at  the  intersection  of 
Third  and  Broad  streets.  In  the  city  of  Rich- 
mond. It  is  admitted  that  the  defendant 
company  was  guilty  of  negligence  in  running 
its  car  beyond  the  lawful  rate  of  speed,  but 
it  is  contended  that  the  plaintiff  was  gtiilty 
of  contributory  negligence,  proximately  con- 
curring with  the  negligence  of  the  defendant 
company,  which  defeats  his  right  to  recover. 

This  contention  cannot  be  sustained.  The 
case  is  before  us  as  upon  a  demurrer  to  the 
evidence,  and  in  the  light  of  that  rule,  con- 
ceding that  there  was  some  evidence  tend- 
ing to  show  contributory  negligence,  a  careful 
examination  of  the  testimony  satisfies  us  that 
we  would  not  be  warranted  in  holding,  aa  a 
matter  of  law,  that  the  plaintiff  was  guilty 
of  negligence  which  contributed  to  his  Injury. 
In  view  of  all  the  evidence  bearing  upon  the 
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iitlon  of  contributory  negligence,  we  are 

pinion  tbat  the  case  inyolved  questions  of 
which  were  for  the  exclnsive  consldera- 
of  the  Jury,  and,  upon  principles  too  well 

led  to  require  citation  of  authority,  their 

ing  cannot  be  disturbed. 

he  judgment  must  therefore  be  affirmed. 

EITH»  P.,  absent 

Va.  326) 

!HESAFBAKB  &  O.  BY.  CO.  T.  SMITH. 

ipreme  Court  of  Appeals  of  Virginia.    Jan. 

12,  1905.) 

BIERS— INJURIES  TO  FASSBNGEBS— ALIGHT- 
ro  FBOM  CARS— WAYS  TO  STATION— CONTRIB- 
rORY  NEGLIGENCE— AOnONS  —  TRIAL  —  JU- 
>R9— BIAS. 

Where  members  of  a  jury  on  their  voir 
stated  that  they  were  friends  of  the  plain- 
and  that  he  was  their  family  physician,  but 
:  such  relation  would  have  no  influence  on 
r  verdict,  they  were  not  disqualified  on  the 
md  of  implied  bias. 

Plaintiff  returned  to  his  home  at  night  As 

train    approached    plaintifiTs    station,    the 

ceman  opened  the  door  of  the  rear  car,  in 

ch  plaintiff  was  riding,  and  called  the  sta- 

,  and  plaintiff  and  the  other  passengers  got 

on  the  ground,  not  knowing  tnat  they  were 

rards  from  the  depot.    The  night  was  dark, 

plaintiff,  after  the  train  left  In  walking 

Lg  the  unlighted  track  toward  the  depot,  fell 

an  unguarded  cattle  guard,  and  was  injur- 

Held,  that  the  railway  company  was  guilty 

ic^li^ence. 

Plamtiff  was  not  guilty  of  contributory 
igence  in  not  goin^  through  the  cars  be- 
en him  and  the-  station  platform  before  get- 
'  off,  or  in  not  finding  the  conductor,  who 
at  the  front  end  of  the  train,  and  requesting 
to  move  the  train  until  the  rear  car  reachea 
platform. 

h-ror  from  Circuit  Court,  Fluyanna  Goun- 

ction  by  O.  M.  Smith  against  the  Chesa- 
ke  &  Ohio  Railway  Company.  From  a 
gment  in  favor  of  plaintiff,  defendant 
Qgs  error.    Affirmed. 

jeake  &  Leake,  for  plaintiff  in  error.  Gray 
}ray,  for  defendant  in  error. 

UCHANAN,  J.  O.  M.  Smith  instituted 
i  action  against  the  Chesapeake  &  Ohio 
Iway  Company  to  recover  damages  for  In- 
es  received  by  him,  resulting  from  the  al- 
!d  negligence  of  the  railway  company, 
ipon  the  trial  of  the  cause  there  was  a 
a^ment  in  his  favor,  and  to  that  Judgment 
I  writ  of  error  was  awarded, 
he  first  error  assigned  in  the  petition  is 
the  action  of  the  circuit  court  in  over- 
ng  the  demurrer  to  the  declaration,  and 
sach  count  thereof.  This  assignment  of 
)r  was  abandoned  in  the  oral  argument, 
properly  so,  as  each  count  sets  out  a  good 
se  of  action. 

he  second  assignment  of  error  Is  to  the 

isal  of  the  court  to  sustain  the  railway 

ipany's  objection  to  certain  members  of 

jury  who  were  sworn  to  try  the  case. 

2.  See  Carriere,  toL  1.  Cent  Dig.  tf  VSU  U39, 
1388. 


The  objection  made  to  these  jurors  is  that 
they  were  friends  of  the  plaintiif,'and  that 
he  was  their  family  physician. 

The  bill  of  exceptions  shows  that  when  ex- 
amined on  their  voir  dire  they  "stated  that 
they  were  friends  of  the  plaintiff,  and  that  he 
was  their  family  physician,  but  that  such  re- 
lation to  the  plaintiff  would  have  no  influence 
upon  their  verdict"  A  juror  is  not  disquali- 
fied from  sitting  In  a  case  because  he  is  a 
friend  of  one  of  the  litigants  (Reg.  v.  Geach, 
38  E.  C.  L.  195),  nor  where  there  is  great  in- 
timacy between  their  families,  unless  it  ap- 
pears that  such  relations  will  interfere  with 
his  impartiality  of  action  (Montague's  C^ase, 
10  Grat  767,  774). 

There  are  certain  relations  in  life  from 
which  the  law  conclusively  presumes  bias, 
such  as  affinity  or  consanguinity  within  cer- 
tain degrees;  and  when  a  juror  is  examined 
upon  his  voir  dire,  and  it  appears  that  such 
relationship  exists,  that  alone  is  sufficient  to 
exclude  him  from  the  jury,  although  in  fact 
he  may  be  free  from  all  bias.  There  are  oth- 
er relations  existing  between  juror  and  liti- 
gant from  which  the  law  raises  no  presump* 
tlon  of  bias,  yet,  if  upon  his  examination  it 
appears  that  the  juror  is  not  impartial,  the 
law  excludes  him.  In  su^h  a  case  the  trial 
court  must  determine  the  juror's  competency 
from  all  the  facts  before  It  The  juror  may 
state  and  honestly  believe  that  he  is  free 
from  all  bias,  and  yet  it  may  appear  from 
his  own  or  from  extraneous  evidence,  or 
both,  that  such  may  not  be  the  fact.  The 
object  of  the  law  In  all  cases  is  to  obtain 
an  intelligent  as  well  as  impartial  jury.  In 
order  to  do  this.  It  is  neither  necessary  nor 
wise  to  determine  the  juror's  Impartiality  by 
extending  and  applying  arbitrary  or  technical 
presumptions  which  may  have  the  effect  of 
excluding  the  most  competent  man  on  the 
list  from  the  jury.  Sustaining  challenges  for 
favor  on  slight  grounds,  as  was  said  by  the 
General  Court  in  Moran's  Case,  9  Leigh, 
651,  656,  tends  to  place  the  administration  of 
justice  in  the  hands  of  the  most  ignorant  and 
least  discriminating  portion  of  the  communi- 
ty, by  which  the  safety  of  the  accused  may  be 
endangered,  and  the  proper  administration  of 
the  laws  put  to  hazard;  and  we  are  therefore 
not  'disposed  to  enlarge  the  grounds  of  chal- 
lenge beyond  those  property  deducible  from 
the  cases  heretofore  decided.  We  have  been 
cited  to  no  case,  nor  have  we  found  one  in 
our  investigatloo,  which  holds  that,  where 
the  relation  of  physician  and  patron  exists, 
the  law  conclusively  presumes  such  bias  that 
neither  is  competent  to  act  as  juror  in  a  case 
to  which  the  other  is  a  party.  The  contrary 
has  been  held  in  the  case  of  attorney  and 
client  (Reg.  v.  Geach,  supra),  who  in  many 
respects  occupy  similar  relations.  The  ex- 
amination of  the  jurors  in  questioii — and  that 
was  the  only  evidence  before  the  court — 
could  leave  no  doubt  in  the  mind  of  the  court 
as  to  their  competency,  and  it  did  not  err 
in  accepting  them  as  jurora. 
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The  third  assignment  of  error  is  to  the  ac- 
tion of  the  court  in  oTerruling  the  rail^fay 
company's  demurrer  to  the  eyldence. 

The  facts,  as  they  appear  upon  the  demur- 
rer to  the  ^evidence,  are  substantially  as  fol- 
lows: The  plaintiff,  with  his  wife,  mother, 
and  sister,  had  on  the  morning  of  the  acci- 
dent gone  from  Oolumbla,  a  statloi^  on  the 
railway  company's  line,  to  Richmond,  on  an 
excursion  train,  consisting  of  12  coaches,  car- 
rying about  1,000  passengers.  The  train  re- 
turned that  evening,  reaching  Columbia  be- 
hind time  and  after  dark.  As  the  train  ap- 
proached the  station,  and  Immediately  before 
it  stopped,  a  brakeman  opened  the  front  door 
of  the  rear  car,  in  which  the  plaintiff  was 
riding,  called  out  "Columbia,"  and  passed  in- 
to the  car  ahead.  As  soon  as  the  train 
stopped,  all  passengers  on  that  car  got  off  on 
the  side  next  to  the  canal.  The  plaintiff, 
with  his  party,  alighted  with  some  dlfllculty, 
on  account  of  the  height  of  the  car  steps  from 
the  ground,  and  the  bundles  they  were  car- 
rying. They  waited  until  the  train  pulled 
out,  which  was  about  four  minutes  from  the 
time  it  stopped.  After  the  train  left,  the 
plaintiff  and  his  party  went  upon  the  railway 
track  and  started  towards  the  depot,  which 
was  some  80  yards  distant.  Between  him 
and  the  depot,  after  getting  off  the  train, 
about  20  or  25  yards  off,  and  unknown  to  him, 
there  was  a  cattle  guard,  4  feet  deep.  Into 
which  the  plaintiff,  who  was  in  advance  of 
his  party,  fell,  and  suffered  the  injury  com- 
plained of.  The  night  was  very  dark — so 
dark  that  the  plaintiff  and  the  ladles  who 
were  with  him  could  not  see  each  other  after 
the  train  left;  and  he  saw  no  light  until  after 
he  had  fallen  and  was  getting  out  of  the  cat- 
tle guard,  when  he  saw  two  men,  with  lan- 
terns, about  50  yards  away  between  him  and 
the  depot.  When  the  plaintiff  got  off  the  car, 
he  did  not  know  exactly  where  it  was.  None 
of  the  railway  employes  aided  him  or  his 
party  in  getting  off  the  car,  nor  furnished 
light,  nor  gave  him  any  information  as  to 
the  cattle  guard,  which  he  would  be  com- 
pelled to  pass  in  going  from  where  he  alight- 
ed to  the  depot 

When  the  train  stopped,  the  plaintiff  did 
not  know  how  far  his  car  was  from  the 
station  platform,  but  thought  that  it  was  his 
duty  to  get  off  as  he  did.  Upon  cross-exam- 
ination he  stated  that  he  knew  that,  If  he 
had  asked  the  conductor  to  pull  up  to  the  sta- 
tion, he  would  have  been  obliged  to  do  so; 
and  the  conductor  testified  that,  if  requested, 
he  would  have  done  so,  but  stated  that  it 
was  his  duty  to  be  at  the  platform  when 
passengers  were  getting  off  the  train,  and 
that  he  was  standing  there,  assisting  them 
in  getting  off.  The  plaintiff  testified  that  the 
car  ahead  of  his  was  crowded,  and  that  he 
and  his  party  could  not  have  gotten  through 
the  crowded  cars  (some  six  in  number)  to 
the  platform  before  the  train  pulled  out. 
The  station  platform  was  sufiUclently  long 
to  enable  passengers  to  get  on  and  off  the 


trains  of  the  length  usually  run  upon  the 
road. 

It  is  the  duty  of  a  railway  company,  for 
the  protection  of  passengers  carried  or  to  be 
carried  on  Its  trains,  to  provide  and  maintain 
at  its  stations  reasonably  safe  and  adequate 
ways  for  approaching  and  leaving  its  trains, 
and  at  night  to  have  such  ways  reasonably 
lighted  a  sufficient  time  before  and  after  the 
arrival  and  departure  of  each  train  to  en- 
able passengers  to  avoid  danger.  See  6  Cyc. 
L.  &  P.  605-610;  Alex.  &  Fred.  R.  Co.  v. 
Herndon,  87  Va.  193,  199,  200,  12  S.  B.  289; 
Riclimond  &  Dan  v.  R.  Co.  v.  Morris,  31  Grat 
200;  Reed  y.  Axtell,  etc,  84  Va.  231,  4  8.  E. 
587. 

And  where  passengers  are  invited,  express- 
ly or  impliedly,  to  get  off  a  train  at  a  place 
other  than  that  at  which  they  usually  alight, 
and  there  is  any  special  danger  attending 
their  approach  to  the  station,  it  is  the  duty  of 
the  railway  company  to  warn  them  of  such 
danger,  and  to  aid  them  in  reaching  the  sta- 
tion in  safety;  and  especially  is  this  true  in 
the  nighttime.  See  same  authorities  cited 
above. 

The  action  of  the  railway  company  in  an- 
nouncing the  approach  of  its  train  to  the 
plaintiff's  station,  in  leavinfg  his  car  door 
open,  and  in  stopping  the  train,  was  clearly 
an  invitation  to  the  plaintiff  to  alight  It 
was  80  understood  by  him  and  all  the  other 
passengers  on  that  car,  as  appears  from  their 
action  in  getting  off.  It  was  so  intended  by 
the  railway  company,  since  it  gave  no  other 
opportunity  for  them  to  get  off.  It  knew 
that  passengers,  getting  off  the  car  in  which 
the  plaintiff  was,  could  not  reach  the  station 
without  passing  over  the  cattle  guardL  Yet 
it  neither  warned  the  plaintiff  of  this  dan- 
ger, nor  lighted  up  the  way,  nor  gave  him 
any  assistance  whatever  in  reaching  the  sta- 
tion, but  moved  Its  train  off,  leaving  him  and 
his  party  to  grope  their  way  to  the  station 
in  darkness  so  great  that  they  could  not  see 
each  other. 

It  is' not  often  (and  to  the  credit  of  the  rail- 
ways of  the  state)  that  we  are  called  upon 
to  consider  a  case  of  such  culpable  negll; 
gence  on  the  part  of  a  railway  company  to  Its 
passengers  as  this  record  discloses.  The 
railway  company's  negligence  was  clearly 
the  proximate  cause  of  the  plaintiff's  Injury. 
It  knew  that,  in  reaching  the  station  ftom 
where  it  had  invited  him  to  leave  its  train, 
he  would  have  to  pass  over  the  cattle  guard. 
His  falling  into  it,  under  the  circumstances 
disclosed  by  the  record,  was  one  of  the  prob- 
able injurious  consequences  which  were  to 
be  anticipated  from  its  negligence;  and  that 
fact,  and  not  the  number  of  subsequent 
events  or  agencies  which  Intervened,  is  the  le- 
gal as  well  as  the  practical  and  common- 
sense  test  of  whether  or  not  its  negligence 
was  the  proximate  cause  of  the  plaintiff's 
injury.  Standard  Oil  CJo.  v.  Wakefield,  eta, 
102  Va.  824,  832>834,  47  8.  E.  830,  and  au- 
thorities cited. 
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The  contention  that  the  plaintiff  was  guilty 
of  '^ntributory  negligence  in  not  going 
through  the  cars  between  him  and  the  sta- 
tion platform  before  getting  off,  or  in  not 
hunting  up  the  conductor,  who  was  at  the 
front  end  6t  the  train,  and  requesting  him 
to  move  the  train  until  the  rear  car  reached 
the  platform,  so  that  the  passengers  In  it 
could  get  off  in  safety,  is  without  merit  The 
plaintiff,  as  we  have  seen,  was  invited  to 
get  off  where  he  did;  and  he  cannot  be  held 
guilty  of  negligence  for  doing  what  he  was 
asked  to  do,  or  for  failing  to  do  what  is  not 
usual,  and  what  ordinary  prudence  would  not 
have  suggested,  and  what,  if  tt  was  neces- 
sary or  proper  for  him  to  do  for  his  safety, 
the  railway  company  ought  to  have  inform- 
ed him  of  when  it  announced  his  station  and 
stopped  its  train. 

The  Judgment  of  the  circuit  court  is,  in 
our  opinion,  plainly  right,  and  most  be  ^- 
flrmed. 

CARDWELL,  J.,  absent 

(ICtt  Vft.  ISO 

NORFOLK  &  W.  RT.  CO.  v.  OHBATWOOIVS 

ADM'X. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

12,  1905.) 

ICASTKB  AND  6CRVAN1— RAn^BOADS— DCATH  BT 
WBONOPUI*  ACT—CONTRIBUTORY  NEGLIGENCE 
—KNOWLEDGE  OF  DANGEROUS  APPLIANCE— 
CONSTITUTIONAL  PROVISION  —  CONSTBUCriON 
*-IN8TBUGTI0NS. 

1.  In  an  action  against  a  railroad  company 
for  the  death  of  a  "hostler,"  injured  while  rid- 
ing on.  a  tendei'  in  a  switchyard,  evidence  held 
to  justify  sabmission  to  the  jury  of  the  ques- 
tion whether  deceased  was  at  his  post  of  duty 
at  the  time  of  the  injury. 

2.  Where  a  railroad  company  maintained  a 
building  in  its  switchyard  at  such  distance  from 
the  track  that  a  person  riding  on  a  step  at  the 
side  of  the  tenders  ordinarily  used  In  the  yard 
oould  pass  in  safety,  the  use  of  a  tender  so 
large  that  a  person  riding  as  usual  would  be 
crushed  against  the  building  was  negligence. 

3.  In  an  action  for  death  by  wron^ul  act,  an 
instruction  that  plaintiff  Is  entitled  to  a  sum 
equal  to  the  probable  earnings  of  deceased  con- 
sidering his  age,  business  capacity,  experience, 
habits,  health,  energy,  and  perseverance,  is  cor- 
rect as  to  the  element  of  damage  referred  to. 

4.  Where  a  constitutional  provision  of  anoth- 
er state  is  incorporated  in  the  Constitution  of 
this  state,  the  construction  placed  upon  the  pro- 
vision by  the  courts  of  such  other  state  before 
its  adoption  here  must  be  adopted  in  this  state. 

5; Const.  §  162  rVa.  Code  lOOi,  p.  ccliz].  and 
Acts  1901-02,  p.  335,  c.  322  [Va.  Code  IfiKM,  p. 
707, 1 1294k].  providing  that  a  railroad  employe's 
knowledge  of  defects  in  appliances  shall  not  bar  a 
recovery  for  injuries  caused  by  such  defects,  does 
not  do  away  with-  the  dpfpnse  of  contributory 
negligence,  or  render  knowledge  of  defects  unim- 
portant in  determining  the  question  of  contribu- 
tory negligence,  but  merely  renders  knowledge 
alone  insufliclent  to  defeat  recovery. 

6.  Under  these  provisions  the  servant's  knowl- 
edge of  defects  is  to  be  considered  in  connec- 
tion with  all  the  other  evidence  in  determining 
whether  the  servant  used  due  care,  but,  as  such 
knowledge  will  not  alone  defeat  a  recovery,  an 
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Instruction  that  the  defense  of  contributory  neg 
ligence   is    unaffected    by    the    statutes    is   too 
broad. 

7.  Instructions  that  defendant  is  entitled  to 
make  the  defense  of  contributory  negligence,  and 
defining  what  constitutes  contributory  negli- 
gence, are  sufficient  to  preserve  defendant's  right 
to  this  defense. 

&  Where  a  railroad  employ^  had  ridden  on  the 
side  of  tenders  past  a  building  so  close  to  the 
track  that  there  was  barely  room  for  his  body, 
he  was  not  guilty  of  contributory  negligence  in 
tiying  to  ride  past  on  the  side  of  a  larger  ten- 
der, unless  he  knew  It  was  larser. 

9.  In  an  action  against  a  railroad  company  for 
the  death  of  a  roundhouse  "hostler"  crushed  to 
death  between  a  building  near  the  track  and  n 
tender  on  which  he  was  riding  in  the  usual  way. 
but  which  was  larger  than  any  tender  pre- 
viously used  in  the  yards,  evidence  held  to  jus- 
tify submission  to  the  jury  of  the  issue  of  de- 
fendant's negligence. 

Brror  from  Corporation  Court  of  City  of 
Radford. 

Action  by  the  administratrix  of  W.  J. 
Cheatwood  against  the  Norfolk  ft  Western 
Railway  Company.  Prom  a  judgment  for 
plaintiff,  defendant  tnrings  error.    AflOrmed. 

A.  A.  Pblegar  and  John  R.  Johnson,  for 
plaintiff  In  error.  Longley  &  Jordan,  for  de- 
fendant in  error. 

CARDWBLL,  J.  The  administratrix  of 
W.  J.  Cheatwood,  deceased,  brought  thla  ac- 
tion In  the  corporation  court  of  the  city  of 
Radford,  alleging  that  the  death  of  her  In- 
testate was  due  to  negligence  of  the  defend- 
ant, the  Norfolk  &  Western  Railway  Com- 
pany, and  recovered  a  judgment  for  $6,250, 
to  which  the  defendant  obtained  this  writ 
of  error. 

Viewed  aa  upon  a  demurrer  to  the  evidence, 
the  case  before  us  is  as  follows: 

Cheatwood,  the  deceased,  was  on  the  lOtb 
day  of  July,  1903,  and  bad  been  for  at  least 
12  years  prior.  In  the  employ  of  the  plaintiff 
In  error  on  its  yard  at  Radford  aa  assistant 
"hostler."  Upon  the  yard,  among  other 
things,  were  a  roundhouse,  watertank,  sand- 
house,  and  coal  wharf.  The  duties  of  the  de- 
ceased, among  others,  were  to  assist  the 
hostler  In  taking  engines  over  the  yard,  get- 
ting coal,  water,  and  sand,  and  running  them 
back  to  the  roundhouse.  In  doing  this  he 
opened  and  closed  the  switches,  and  gave 
signals  to  the  hostler  for  starting  and  stop- 
ping at  the  proper  places.  There  was  no  rule 
of  the  company  prescribing  the  place  where 
he  should  ride  on  the  engine,  and  when  the 
engine  was  moving  forward  the  usual  place 
occupied  by  him  and  other  employ66  perform- 
ing the  same  duties  was  on  the  step  on  the 
right-hand  side  of  the  pilot  at  the  front  of 
the  engine;  and,  when  moving  backward,  on 
a  step  on  the  same  side  of  the  tender  at  the 
rear  end,  which,  when  moving  backward,  was 
in  front,  and  which  positions  were  the  most 
convenient  fOr  the  assistant  hostler,  and  the 
usual  position  occupied  by  the  assistant  hos- 
tler for  the  transaction  of  his  business. 

A  number  of  years  prior  to  the  accident 
resulting  In  the  death  of  Cheatwood,  a  sand- 
house  was  built  on  the  north  side  of  one  of 
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the  tracks  in  the  yard,  and  at  a  distance 
from  the  track  which  was  free  from  danger 
to  employes  riding  on  the  outside  of  the  en- 
gines and  tenders  which  were  then  in  ose; 
the  plaintiff  in  error  then  using  tenders  hold- 
ing only  4,000  gallons  of  water.  There  were 
four  steps  on  each  tender,  one  at  each  comer, 
all  alike,  and  the  steps  projected  from  the 
sides  of  the  tender  to  about  9%  inches  from 
the  sandhousc  when  passing  it  Afterwards, 
and  perhaps  a  year  or  more  (Just  when  does 
not  appear)  before  the  accident  to  Cheat- 
wood,  plaintiff  in  error  increased  the  size  of 
its  tenders  so  that  they  would  hold  5,000 
gallons  of  water,  which  was  accomplished  by 
extending  the  sides  of  the  tenders  until  they 
were  flush  with  the  inside  of  the  steps,  the 
steps  being  7%  inches  wide,  but  the  distance 
of  the  steps  from  the  center  of  the  track, 
and  consequently  from  the  sandhouse,  was 
not  changed.  Later  plaintiff  In  error  increas- 
ed the  size  of  some  of  Its  tenders  so  as  to 
hold  6»000  gallons  of  water,  this  being  ac- 
complished by  again  extending  the  sides  un- 
til they  became  flush  with  the  outside  of  the 
steps,  which  still  remained  9%  inches  from 
the  sandhouse,  but  practically  under  the 
tender,  as  the  outside  of  the  tender  was  flush 
with  the  outer  edge  of  the  steps.  On  the 
rear  end  of  the  tender  was  a  cross-beam  8% 
inches  wide,  extending  the  width  of  the  ten- 
der. This  was  reached  by  a  handhold  on 
the  comer  of  the  tender,  extending  from  the 
sill  to  within  12  or  14  inches  of  the  top  of  the 
tender,  and  by  catching  this  handhold  a  per- 
son could  get  up  on  the  steps,  and  from 
there  could  step  to  the  cross-beam,  and  when 
standing  there  could  hold  by  this  handhold 
or  to  the  top  of  the  tender,  which  was  about 
as  high  as  an  ordinary  man's  head. 

Prior  to  the  accident  to  Cheatwood  on  July 
10,  1903,  he  and  others  in  ihe  same  employ- 
ment repeatedly  rode  by  the  sandhouse  on 
the  steps  of  the  engines  and  tenders  then 
In  use  on  the  yard,  though,  in  order  to  do  so, 
they  had  to  stand  yery  close  to  the  side  of 
the  tender,  there  being,  If  it  was  a  5,000-gal- 
lon  tender,  but  one  or  two  Inches  between 
the  body  and  the  sandhouse;  and  this  had 
been  without  accident  to  him  or  any  one,  and 
with  full  knowledge  on  the  part  of  plaintiff 
in  error  that  it  was  the  custom  of  such  em- 
ployes to  so  ride  on  the  tenders  in  performing 
the  duties  of  assistant  hostler.  Between  the 
1st  and  10th  of- July,  1908,  a  6»000>gallon  ten- 
der appeared  upon  the  yard  at  Radford;  Just 
at  what  time  does  not  appear,  but  it  is  cer- 
tain that  Cheatwood  was  not  called  on  to 
handle  it  until  the  night  of  the  10th,  and  on 
that  night  engine  No.  771,  having  a  6,00a-gal- 
lon  tank  (tender)  was  taken  to  the  coal 
wharf,  with  Cheatwood  as  assistant  hostler. 
Returning  from  the  wharf,  with  the  tender 
in  front,  he  was  riding  upon  the  step  of  the 
tender,  where  he  had  been  in  the  habit  of 
riding  when  performing  his  duties,  the  step 
being  under  the  tender,  as  stated,  differing 
in  this  respect  only  from  the  tenders  former- 


ly run  over  the  yard;  and  this  change  made 
it  impossible  for  a  man  to  pass  the  sand- 
house standing  on  that  step,  as  the  side  of 
the  tender  was  only  9%  inches  from  the  sand- 
house. As  a  necessary  consequence,  Cheat- 
wood was  mashed  between  the  tender  and 
the  sandhouse,  and  received  injuries  from 
which  he  died  the  next  day. 

At  the  trial,  and  after  the  introduction  of 
all  the  evidence,  the  court,  at  the  instance 
of  the  defendant  in  error  (plaintiff  below), 
gave  six  instructions  to  the  Jury,  all  of  which 
were  objected  to  by  plaintiff  in  error  except 
No.  6;  and  the  plaintiff  in  error  (defendant 
below)  asked  for  five  instructions,  to  each 
of  which  defendant  in  error  objected,  and  Nor 
1  and  2  were  refused,  and  Nos.  3, -4,  and  5 
amended.  The  court  also,  of  its  own  motion, 
gave  two  instructions,  to  the  first  of  which 
plaintiff  in  error  excepted ;  and  after  this  rul- 
ing plaintiff  in  error  asked  for  instructions 
Nos.  6  and*  7,  to  which  no  objection  was 
made,  and  they  were  also  given. 

Instructions  Nos.  1  and  2,  asked  by  defend- 
ant in  error,  are  as  follows: 

•^Instruction  No.  1. 

"If  the  Jury  believe  from  the  evidence  that 
W.  J.  Cheatwood  came  to  his  death  by  be- 
ing crushed  between  the  tender  of  an  engine 
and  the  sandhouse  of  the  N.  &  W.  Railway 
Co.  located  dangerously  near  the  coal  wharf 
track  of  said  railway,  if  they  believe  from 
the  evidence  it  was  so  located,  on  its  yard 
at  East  Radfordj  and  at  the  time  of  the  in- 
jury he  was  riding  on  said  tendw  in  the 
course  of  his  employment  at  his  post  of  duty, 
and  was  injured  without  fault  on  his  part 
they  must  find  for  the  plaintiff,  and  assess 
her  damages  accordingly,  although  they  may 
believe  from  the  evidence  that  plaintiff  knew 
of  the  location  of  said  sandhouse  with  ref- 
erence to  said  track. 

"Instruction  No.  2. 

"The  Jury  are  further  instructed  that  it 
was  the  duty  of  the  defendant  company  to 
use  reasonable  care  to  furnish  to  plaintiff's 
intestate  a  reasonably  safe  place  In  which 
to  work,  and  reasonably  safe  appliances, 
machinery,  ways,  and  structures;  and  the 
knowledge  by  said  intestate,  W.  J.  Cheat- 
wood,  of  the .  defective  or  unsafe  character 
or  condition  of  any  machinery,  ways,  appli- 
ances, or  structures,  shall  be  no  defense  to  an 
action  for  an  injury  caused  thereby — such  as 
an  injury  resulting  from  a  sandhouse  being 
located  too  near  to  its  railway  trade  wh^i 
running  engines  and  tenders  of  the  sice  of 
engine  and  tender  No.'  771,  should  the  Jury 
believe  from  the  evidence  that  the  said  sand- 
house waa  located  too  near  the  said  trade, 
and  was  for  that  reason  unsafe." 

The  chief  objection  urged  to  No.  1  is  that 
there  was  no  evidence  on  which  to  found  the 
second  proposition  contained  therein,  to  wit 
that  Cheatwood  at  the  time  of  his  injury  was 
at  his  post  of  duty. 
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fVe  do  not  think  that  this  Is  a  valid  ob- 
tion  to  the  Instruction,  as  there  was  abnn- 
Dt  evidence,  as  we  shall  see  when  we  come 
review  it,  tending  to  show  that  Oheatwood 
IS  at  his  post  of  duty,  and  certainly  enough 

submit  the  question  to  the  Jury,  which 
IS  in  fact  the  purport  and  effect  of  the 
5 1 ruction.  The  term  In  the  instruction, 
angerously  near  the  track,"  was  to  be  con- 
lered  in  the  4ight  of  the  evidence;  and, 
lile  there  was  In  fact  no  defect  in  the  con- 
'uction  of  the  tender  or  sandhouse,  the 
estlon  submitted  to  the  jury  was  whether 

not  the  situation  had  been  made  danger- 
s  by  the  enlargement  of  the  tender  upon 
lich  Oheatwood  was  riding,  known  to  plaln- 
F  in  error,  but  not  to  Oheatwood,  and 
len  the  instruction  was  read  in  connection 
th  the  other  instructions.  It  was  not  open 

the  objections  which  plaintiff  in  error 
ikes  to  it 

It  is  conceded  that  the  first  part  of  in- 
ruction  No.  2  correctly  defines  a  master's 
ity  in  furnishing  appliances  and  struc- 
res.  It  then  states  that  the  servant's 
lowledge  of  the  defects  is  no  defense  to  an 
tion  for  injuries  caused  thereby,  and  it 
as  clearly  the  purpose  of  the  Instruction  to 
11  the  jury  that  it  was  negligence  to  run 
ch  an  engine  as  No.  771  by  the  sand- 
»use  if  they  believed  from  the  evidence  that 
e  sandhouse  was  located  too  near  the  track, 
id  was  for  that  reason  unsafe.  Here  again 
e  Instruction  was  to  be  interpreted  in  the 
jht  of  the  evidence,  which  tended  to  show 
e  negligence  of  plaintiff  In  error  in  placing 
)on  its  yard,  to  be  handled  by  its  employes, 
1  engine  of  so  much  larger  size  than  that 
hich  Oheatwood  and  other  employes  had 
^en  In  the  habit  of  handling  that  it  render- 
L  the  situation  imsafe,  while  without  this 
lange  of  the  size  of  the  tender  which  Cheat- 
ood  was  called  upon  to  handle  on  the  night 

the  10th  of  July  the  sandhouse  was  not 
mgerously  near  the  track.  The  evidence 
as  all-sufficient  to  justify  the  giving  of  the 
struction. 

The  court  is  further  of  opinion  that  there 
as  no  error  in  the  giving  of  the  third  and 
urth  Instructions  asked  for  by  defendant  in 
ror,  which  are  as  follows: 

•'Instruction  No.  8. 

"If  the  jury  believe  from  the  evidence 
lat  plaintiff's  intestate,  in  the  proper  dis- 
large  of  his  duty,  was  accustomed  to  ride 
igines  and  tenders  through  the  space  be- 
rcen  the  sandhouse  and  ti*ack  in  question 
I  safety,  and  that  the  defendant  company, 
ithout  notice  to  him,  caused  him  to  ride, 
1  the  night  he  was  Injured,  an  engine  with  a 
nder  broader  than  engines  and  tenders  he 
id  been  accustomed  to  handle,  and  which 
icreased  the  danger,  and  thereby  made  it 
isafe  to  ride  said  engine  by  said  sandhouse 
>  him  when  so  riding,  and  that  this  was 
le  proximate  cause  of  his  death,  without 


fault  upon  his  part,  then  the  jury  must  find 
and  assess  damages  for  the  plaintiff. 

"Instruction  No.  4. 

••If  the  jury  believe  from  the  evidence  that 
for  years  the  switching  or  assistant  hostler, 
Oheatwood,  of  the  Norfolk  &  Western  Rail- 
way Oompany,  all  the  years  at  Radford,  had 
been  safely  riding  engines  and  tenders  by 
this  sandhouse,  moving  and  headed  in  the 
same  direction  as  was  the  engine  and  tender 
on  the  night  of  July  10,  1903,  W.  J.  Oheat- 
wood received  the  injuries  which  caused  his 
death,  and  believe  from  the  evidence  that 
said  Oheatwood  had  had  no  instructions  not 
to  ride  on  the  step  of  the  tender  when  passing 
said  sandhouse,  and  that  he  had  no  instruc- 
tions where  to  ride,  and  that  there  was  no 
rule  of  the  company  applicable  to  his  posi- 
tion in  the  performance  of  his  duties. and 
that  standing  in  that  position  he  could  most 
conveniently  and  with  greatest  dispatch  for 
said  railroad  company  perform  the  duties 
pertaining  to  his  position;  and  further  be- 
lieve from  the  evidence  that  he  was  at  his 
proper  place  for  the  performance  of  his  du- 
ties; and  without  notice  to  said  Oheatwood 
said  company  widened  some  of  its  tenders 
so  that  a  man  standing  In  the  position  on  said 
step  at  the  side  of  said  tender,  where  said 
Oheatwood  had  been  accustomed  *to  stand, 
could  not  pass  said  sandhouse  without  being 
injured  or  killed;  and  that  in  the  due  and 
proper  performance  of  his  duties,  using  or- 
dinary care  therein,  he  attempted  to  ride  said 
tender  by  said  sandhouse  on  the  night  in 
question,  and  in  doing  so  received  the  in- 
juries which  caused  his  death — then  they 
must  find  for  the  plaintiff,  although  they  may 
believe  from  the  evidence  he  had  knowledge 
of  the  distance  and  location  of  said  sand- 
house with  reference  to  said  track." 

Instruction  No.  5  given  for  the  defendant 
in  error  is  as  follows: 

••Instruction  No.  S. 

"The  jury  are  instructed  that,  if  they  find 
damages  for  the  plaintiff,  in  ascertaining 
such  damages  they  should  find  the  same  with 
reference— First  To  the  pecuniary  loss  sus- 
tained by  Sallle  Oheatwood,  his  wife,  and  the 
three  children  of  W.  J.  Oheatwood  by  the 
death  of  said  Oheatwood,  fixing  the  same  at 
such  sum  as  would  be  equal  to  the  prob- 
able earnings  of  the  said  Oheatwood,  taking 
into  consideration  the  age,  business  capacity, 
experience,  habits,  health,  energy  and  per- 
severance of  the  deceased,  during  what  would 
probably  have  been  his  lifetime  if  he  had  not 
been  killed.  Second.  In  ascertaining  the 
probability  of  life  the  jury  have  the  right  to 
determine  the  same  with  reference  to  rec- 
ognized scientific  tables  relating  to  the  ex- 
pectation of  human  life.  Third.  By  adding 
thereto  x»mpensation  for  the  loss  of  his  care, 
attention,  and  society  to'  his  wife  and  chil- 
dren.   Fourth.  By  adding  such  further  sum 
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fts  they  may  deem  fair  and  Just  by  way  of 
solace  and  comfort  to  said  wife  and  chil> 
dren  for  the  sorrow,  sntfering,  and  mental 
anguish  occasioned  to  them  by  his  death." 

The  instrnctlon  is  in  a  form  which  has 
been  repeatedly  passed  upon  by  this  court, 
as  is  conceded  by  plaintiff  in  error,  and  the 
objection  made  to  it  is  that  It  told  the  Jury 
that  they  should  give  the  probable  earnings 
of  the  deceased  during  what  would  have 
probably  been  his  lifetime  but  for  the  acci- 
dent, and  states  as  the  rule  that  they  should 
find,  as  the  capital  to  be  invested,  all  that  a 
man  would  probably  earn  in  a  lifetime,  with- 
out deducting  for  his  expenditures,  and  with 
only  guesswork  as  to  his  health.  The  in- 
struction is  practically  the  same  as  an  in- 
struction approved  by  this  court  in  B.  &  O. 
a.  CJo.  T.  Welghtman's  Adm'r,  29  Grat.  431, 
26  Am.  Rep.  384,  and  again  sanctioned  in  B. 
&  O.  R.  C5o.  V.  Noel,  32  Grat  394,  and  Ports- 
mouth St.  R.  Co.  V.  Feed's  Adm*r,^102  Va. 
6G2,  47  S.  E.  850;  and  in  addition  to  this  sanc- 
tion of  the  instruction  we  do  not  feel  war- 
ranted in  holding  that  it  was  not  a  proper 
instruction  when  it  is  not  claimed  in  this 
case  that  the  verdict  found  by  the  Jury  is 
excessive. 

This  brings  us  to  a  qpnsideration  of  the  in- 
structions of  plaintiff  in  error  refused  by  the 
trial  court,  or  modified,  and  given  as  modified. 

Instruction  No.  1  involves  a  construction 
of  section  162  of  the  Constitution  of  Virginia 
[Va.  Code  1904,  p.  cclix]  and  the  act  of  Assem- 
bly approved  March  27,  1902  (Acts  1901-02,  p. 
335,  c.  322  [Va.  Code  1904,  p.  707,  §  1294k]), 
which  provide  that^'knowledge  by  any  railroad 
employee  injured  of  the  defective  or  unsafe 
character  or  condition  of  any  machinery, 
ways,  appliances  or  structures  shall  be  no 
defense  to  an  action  for  Injury  caused  there- 
by." Instruction  No.  1  was  to  the  effect  that 
nothing  contained  in  this  constitutional  pro- 
vision or  In  the  act  of  Assembly  prevented 
plaintiff  in  error  from  making  the  defense  of 
contributory  negligence  in  the  same  manner 
and  to  the  same  effect  as  it  could  have  done 
If  such  section  and  act  had  not  been  adopted; 
and,  if  Cheatwood*s  death  was  caused  by 
his  own  neglect,  they  must  find  for  the  de- 
fendant. 

This  provision  of  the  Constitution  was 
taken  verbatim  from  the  Constitution  of  the 
state  of  Mississippi,  and  when  adopted  by 
our  late  constitutional  convention  it  had  been 
construed  by  the  Supreme  Court  of  Missis- 
sippi in  the  case  of  Buckner  v.  R.  &  D.  R.  R. 
Co.,  72  Miss.  873,  18  South.  440,  in  which  case 
a  servant  was  Injured  by  defective  machin- 
ery and  his  contributory  negligence.  It  was 
In  that  case  claimed  that  the  Constitution 
of  Mississippi  abrogated  the  defense  of  con- 
tributory negligence,  but  the  court  held  other- 
wise, and,  after  quoting  the  constitutional 
provision,  said:  "The  effect  of  this  is  not  to 
destroy  the  defense  of  contributory  negli- 
gence by  a  railroad  company,  but  merely  to 
•brogate  the  previously   existing  rule  that 


knowledge  by  an  employ^  of  the  defective  or 
unsafe  character  or  condition  of  the  machin- 
ery, ways,  or  appliances  shall  not,  of  itself, 
bar  a  recovery.  The  law  was  that  knowledge' 
by  an  employ^  of  defective  appliances  which 
he  voluntarily  used  precluded  his  recovery  for 
an  injury  thus  received.  The  Constitution 
destroys  that  rule,  and  the  mere  fact  that  the 
employ^  knew  of  the  defect  is  not  a  bar  to 
recovery;  but  knowledge  by.  an  employ^  of 
defects  is  still  an  element  or  factor,  and  a 
very  Important  one,  in  determining  whether, 
with  the  knowledge  he  bad,  he  used  that  de- 
gree of  caution  required  in  his  situation  with 
reference  to  the  appliances  causing  his  In- 
Jury.  The  Constitution  did  not  have  the  ef- 
fect to  free  employ^  of  railroad  companies 
from  the  exercise  of  ordinary  caution  and 
prudence.  It  does  not  license  recklessness 
or  carelessness  by  them,  and  give  them  a 
claim  to  compensation  for  injuries  thus  suf- 
fered. They,  like  others  not  employes,  must 
not  be  guilty  of  contributory  negligence,  if 
they  would  secure  a  right  of  action  for  in- 
juries." 

Under  the  rule  laid  down  by  this  court  in 
N.  &  W.  Ry.  Co.  V.  Old  Dominion  Baggage 
Co.,  99  Va.  Ill,  37  S.  E.  784,  50  L.  R.  A.  722, 
the  construction  placed  on  that  clause  in  our 
Constitution  by  the  Mississippi  court  must 
be  adopted  by  this  court. 

Practically  the  same  words  occur  in  the 
Constitution  of  South  Carolina,  which  were 
construed  by  the  Supreme  Court  of  that  state 
in  Bodle  v.  C.  &  W.  O.  Ry.  Co.,  39  S.  E.  715, 
and  Carson  v.  Southern  Ry.  Oo.,  46  S.  K. 
525.  In  the  first  named  of  these  cases,  the 
court  expressly  recognized  that  contributory 
negligence  was  a  good  defense  notwithstand- 
ing the  constitutional  provision;  and  as  to 
the  second  case  It  is  sufficient  to  say  that  it 
can  have  no  bearing  here,  as  it  was  not  ren- 
dered until  after  the  adoption  of  our  present 
Constitution. 

We  are  of  opinion  that,  independently  of 
the  rule  laid  down  in  N.  &  W.  Ry.  Co.  v. 
Old  Dom.  Baggage  Co.,  supra,  the  construc- 
tion put  upon  the  language  of  the  constitu- 
tional provision  under  consideration  by  the 
Supreme  Court  of  Mississippi  is  a  correct  con- 
struction. 

But  we  are  further  of  opinion  that  the  in- 
struction No.  1  asked  for  by  plaintiff  In  error 
was  properly  refused.  In  addition  to  the 
fact  that  there  were  other  Instructions  given 
which  clearly  stated  to  the  Jury  that  the 
plaintiff  in  error  had  the  right  to  rely  upon 
the  defense  of  contributory  negligence.  In- 
struction No.  JL,  refused,  was  too  broad,  and 
was  therefore  calculated  to  confuse  and  mis- 
lead the  Jury. 

While  the  right  to  make  the  defense  of  con- 
tributory negligence  Is  not  abrogated  by  the 
constitutional  provision  and  the  statute  under 
consideration,  the  defense  cannot  rest  alone 
upon  the  knowledge  of  an  injured  employfi 
of  the  defective  or  unsafe  character  or  con- 
dition of  any  machinery,  ways,  appliances,  or 
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stmctures  which  may  have  been  instrumen- 
tal In  canaing  the  injury  for  which  he  snes^ 
but  such  knowledge  is  rightly  to  be  consid- 
ered  by  the  jury  along  with  all  the  evidence 
in  the  case  in  determining  whether  the  em- 
ploy6  injured  used  that  caution  requh-ed  In 
the  situation  he  was  placed  in  when  the  in- 
jury was  received.  Before  the  adoption  of 
the  constitutional  provision  and  the  statute, 
knowledge  by  any  employd  of  the  defective 
or.  unsafe  character  or  condition  of  any  ma- 
chinery, ways,  appliances,  or  structures 
which  were  instrumental  in  causing  the  In- 
jury sued  for,  upon  the  doctrine  of  assumed 
risk  based  on  knowledge,  actual  or  imputed, 
arising  from  the  contract  between  the  par- 
ties»  the  law  implied  that  the  servant  as- 
sumed the  risk  of  all  danger  of  which  he  had 
knowledge,  or  by  the  use  of  proper  diligence 
would  have  had  knowledge,  and  therefore  did 
not  permit  a  recovery  for  an  Injury  arising 
from  defective  machinery,  ways,  appliances, 
etc.,  where  the  defect  was  known  to  him. 
But  not  so  now.  The  difference  between  as- 
sumed risk,  actual  or  imputed,  and  contrib- 
utory negligence  arising  from  matters  ex  de- 
licto, and  consisting  of  wrongdoing,  has  been 
aptly  expressed  as  "using  a  known  defective 
appliance  carefully  and  using  a  good  appli- 
ance carelessly.*'  An  interesting  and  an  ex- 
haustive discussion  of  the  cases  on  this  sub- 
ject, both  where  the  distinction  was  made 
and  where  it  was  lost  sight  of,  may  be  found 
in  the  case  of  St  Louis  Cordage  Co.  v.  Mil- 
ler, 126  Fed.  495,«61  C.  C.  A.  477,  63  L.  R.  A. 
551,  and  they  are  also  fully  discussed  in 
Bodie  V.  R.  R.,  supra.  So^  as  we  have  said, 
an  instruction  which  tells  the  jury  that  the 
defense  of  contributory  negligence  could  be 
made  in  the  same  manner  and  with  the  same 
effect  as  if  the  constitutional  provision  and 
act  under  consideration  had  never  been 
adopted,  which  la,  in  effect,  to  say  that  the 
defense  is  unaffected,  is  too  broad,  and  there- 
fore well  calculated  to  confuse  and  mislead 
the  Jury. 

In  the  case  at  bar  the  court,  at  the  in- 
stance of  the  plaintiff  in  error,  by  instruc- 
tions Nos.  6  and  7,  told  the  jury  that  plain- 
tiff in  error  had  the  right  to  make  the  de- 
fense of  contributory  negligence,  although 
they  might  believe  firom  the  evidence  that 
the  location  and  construction  of  the  sand- 
house  and  tender  rendered  the  place  defective 
and  dangerous,  and  that  a  party  is  guilty  of 
contributory  negligence  when  he  does  some- 
thing he  ought  not  to  have  done,  or  omits  to 
take  some  precaution  which  he  ought  to  have 
taken  under  the  circumstances.  These  in- 
structions fully  preserved  to  plaintiff  in  er- 
ror the  right  to  make  the  defense  of  con- 
tributory negligence. 

Plaintiff  in  error's  instruction  No.  2,  re- 
fused, was  as  follows: 

"The  defendant  company  was  not  bound 
to  move  the  structures  on  the  side  of  its 
tracks  merely  because  it  widened  its  engines 
or  tenders,  so  long  as  there  was  space  for 


them  to  pass  in  safety,  and  reasonable  means 
existed  or  were  provided  for  its  employes  to 
pass  such  structures  in  safety  Tirhile  perform- 
ing their  duties,  although  it  may  have  been 
more  inconvenient  for  them  to  use  such 
means  as  they  did  use  before  the  widening  of 
the  engines  or  tenders." 

The  fatal  objection  to  this  instruction  is 
that  in  directing  the  jury  to  consider  whether 
the  plaintiff  in  error  had  provided  other  safe 
places  where  Cheatwood  might  have  in  safe- 
ty ridden  upon  the  engine  on  the  occasion  of 
the  accident  to  him,  it  ignored  all  considera- 
tion of  the  question  whether  such  other  safe 
places  were  known  to  Cheatwood.  Cheat- 
wood  could  not  be  held  guilty  of  knowingly 
riding  in  an  unsafe  place  instead  of  in  a  safe 
place  provided  for  him  by  his  employer,  un- 
less conscious  at  the  time  of  the  danger  of 
the  position  he  was  taking  and  of  the  safe 
position  provided  for  him;  and  where  that 
is  the  situation  the  rule  of  law  laid  down  in 
2  Thomp,  on  Neg.  1059,  C.  &.  O.  Ry.  Co.  v. 
Sparrow's  Adm'r,  98  Ya.  644,  87  S.  B.  202, 
Street's  Adm'r  v.  N.  &  W.  Ry.  Co.,  101  Va. 
746,  45  S.  E.  284,  that  where  there  are  two 
ways  to  do  a  thing,  one  dangerous  and  the 
other  safe,  both  open  to  the  servant,  it  is  his 
duty  to  use  the  safe  way,  although  it  is  not 
as  convenient  as  the  other  way — and  which 
rule  is  invoked  by  plaintiff  in  error — has  no 
application. 

Plaintiff  in  error's  instructions  Nos.  3  and 
4,  as  presented,  told  the  jury  that  the  fact  (if 
it  was  proved)  that  Cheatwood  had  ridden 
safely  on  the  steps  of  tenders  through  a 
space  so  narrow  they  could  barely  pass 
through,  and  of  which  he  had  been  warned 
because  of  the  danger,  did  not  justify  him 
in  assuming  that  he  could  do  so  on  another 
tender,  which  was  larger,  and  of  different 
construction;  but  they  fail  to  pceserve  for 
the  consideration  of  the  Jury  the  question 
whether  or  not  Cheatwood  knew  that  the 
tender  in  questian  was  larger  and  different, 
or  could,  by  ordinary  care,  have  known  it. 
This  fatal  defect  in  the  instructions  was  ob- 
viated by  the  amendments  thereto  made  by 
the  court,  which  were  entirely  proper. 

These  instructions  Nos.  3  and  4,  as  amend- 
ed by  the  court  (the  amendments  appearing 
in  italics)  are  as  follows: 

"No.  8. 


ta 


'The  Jury  are  instructed.  If  they  believe 
from  the  evidence  that  William  Cheatwood 
had  ridden  safely  by  the  sandhouse  while 
standing  on  the  steps  of  the  tenders  of  small- 
er size  and  different  construction  from  the 
one  on  which  he  was  riding  when  injured, 
and  believe  that  on  the  smaller  tenders  there 
was  barely  sufficient  room  for  him  to  pass 
by  being  careful  to  stand  close  to  the  side 
of  the  tender  and  that  he  had  been  warned 
that  it  was  dangerous  for  him  to  do  so,  the 
fact  that  he  had  so  ridden  did  not  Justify  or 
excuse  him  for  undertaking  to  ride  by  the 
sandhouse  on  the  step  of  a  larger  tender  of 
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different  construction,  if  he  knew  that  U  was 
larger;  and  If  they  believe  that  he  attempted 
to  do  80  and  was  killed  In  such  attempt  they 
muBt  find  for  the  defendant*' 

"No.  4. 

"A  person  who  has  been  accustomed  to 
ride  through  a  narrow  place  when  there  is 
Just  enough  room  for  him  to  get  through  on 
tenders  or  engines  which  he  was  accustomed 
to  cannot  attempt  to  ride  through  the  same 
space  upon  a  new  and  different  engine  or 
tender  of  different  construction,  on  the  sup- 
position that  it  is  no  wider  than  those  he 
has  been  using,  and  throw  the  loss  on  his  em- 
ployer in  case  he  is  injured  by  reason  of  its 
being  wider,  unless  Tie  knew  it  was  wider  and 
different^  cr  l)y  reasonable  and  ordina/ry  care 
might  have  known  of  it;  and  If  the  jury  be- 
lieve that  William  Gheatwood  made  such  at- 
tempt, and  was  killed  while  doing  so,  they 
must  find  for  the  defendant;  and  this  rule 
is  not  changed  although  they  may  believe 
that  he  did  so  because  he  was  not  thinking 
what  he  was  doing." 

The  court  also  very  properly  amended 
plaintiff  In  error's  instruction  No.  5  In  the 
same  respect,  and  this  instruction,  as  amend- 
ed. Is  as  follows: 

"If  the  jury  believe  from .  the  evidence 
that  there  were  places  on  the  engine  or 
tender  provided  for  that  purpose,  known  to 
him,  where  William  Gheatwood  could  have 
stood  and  performed  his  duties  In  safety, 
and  believe  that  he  had  been  warned  against 
riding  on  the  tender  next  to  the  sandhouse 
because  It  was  dangerous  to  do  so,  and  that 
he  was  killed  while  attempting  to  ride  by 
the  sandhouse  on  a  tender,  they  must  find 
for  the  defendant,  although  the  position 
taken  by  him  was  the  most  convenient  one." 

The  lnst^uction8  given  by  the  court,  ex 
mero  motu,  are  as  follows: 

Court's  Instruction  Na  1. 

"The  court  instructs  the  jury  that  knowl- 
edge by  any  railroad  employ6  injured  of  any 
defective  or  unsafe  character  or  condition 
of  any  machinery,  ways,  appliances,  or  struc- 
tures shall  be  no  defense  to  an  action  for 
injury  caused  thereby;  and  If  the  jury  be- 
lieve from  the  evidence  that  Gheatwood  was 
so  Injured  by  reason  of  the  unsafe  condi- 
tion or  character  of  defendant  company's 
appliances  and  structures,  viz.,  that  the  sand- 
house in  question  was  situated  dangerously 
near  the  track,  and  was  thereby  rendered 
unsafe  to  the  plaintiff  In  the  performance 
of  his  duties  as  assistant  hostler,  and  if  they 
believe  that  deceased,  Gheatwood,  was  at- 
tending to  his  accustomed  duties,  using  or- 
dinary care  therein,  at  the  time  he  received 
the  Injury  which  caused  his  death,  they  must 
find  for  the  plaintiff,  notwithstanding  they 
may  believe  from  the  evidence  that  he  had 
knowledge  of  said  unsafe  condition  or  char- 
acter of  the  sandhouse.*' 


Court's  Instruction  No.  2. 

"The  court  instructs  the  jury  that  these 
instructions  are  to  be  read  together,  and 
construed  in  the  light  of  each  other.** 

The  Instructions  in  the  case  have  been 
set  out  above,  and  the  court  Is  of  opinion 
that  they  fully  and  fairly  presented  the 
legal  propositions  contended  for  by  the  coun- 
sel on  each  side. 

This  brings  us  to  the  consideration  of  the 
remaining  assignment  of  error,  which  is  tlfe 
refusal  of  the  court  to  set  aside  the  verdict 
and  award  a  new  trial  on  the  ground  that 
it  was  contrary  to  the  law  and  the  evi- 
dence. 

The  defendant  tn  error  rested  her  claim  for 
a  recovery  of  damages  upon  the  grounds 
(1)  that  Gheatwood  was  without  fault;  (2) 
that  he  was  at  his  post  of  duty,  In  the  only 
position  he  could  assume  to  properly  and 
expeditiously  perform  his  duties;  (3)  that 
the  master  knew  the  place  he  occupied;  (4) 
that  he  had  safely  occupied  It  for  12  years; 
(5)  that  the  position  on  the  step  of  a  tender 
was  absolutely  safe  imtll  the  6,000-gallon 
tenders  were  put  on;  and  (6)  that  he  had  no 
notice  of  the  danger  or  of  the  change  In 
the  size  of  the  tenders. 

On  the  other  hand.  It  was  contended  by 
plaintiff  In  error:  (1)  that  there  was  no  de- 
fect or  unsafe  condition  in  Its  tender,  sand- 
house, or  track;  that  each  and  all,  severally 
and  collectively,  were  reasonably  safe  for 
the  performance  of  all  Requirements  of 
Gheatwood,  If  he  had  made  a  reasonably  and 
ordinarily  careful  use  of  them.  (2)  That 
neither  his  instructions  nor  duty  required 
him  to  ride  on  the  step  where  he  was  killed, 
as  the  selection  of  the  step  as  his  riding 
place  was  his  own  choice.  (3)  That  he  had 
been  warned  not  to  occupy  that  position 
because  It  was  dangerous;  that  the  warning 
showed  that  It  was  unnecessary  to  be  on  the 
step  at  that  pl^ce;  and  that,  independently 
of  the  warning,  his  observation  must  have 
shown  him  the  danger.  And  (4)  that,  witb 
knowledge  of  the  danger  in  riding  on  ten- 
ders he  was  accustomed  to,  he  Increased 
the  risk  by  riding  a  tender  of  different  con- 
struction, without  attempting  to  ascertain 
whether  or  not  it  increased  the  danger,  and 
was  killed  because  the  danger  of  doing  so 
was  materially  increased. 

With  the  very  full  statement  of  the  case 
made  at  the  outset  of  this  opinion,  it  Is 
unnecessary  to  go  very  fully  Into  a  review  of 
the  evidence.  It  unmistakably  appears — and 
by  this  the  negligence  of  the  plaintiff  In  er- 
ror is  fully  established — ^that  the  company 
had  no  rule  specifying  where  the  assistant 
hostler  should  ride  on  its  engines  when  per- 
forming the  duties  performed  by  Gheatwood 
on  the  occasion  of  his  injuries;  that  it  was 
known  to  plaintiff  in  error  that  Gheatwood 
and  others  dolug  a  like  service  were  riding 
on  the  engines  in  use  on  its  yard  at  Rad- 
ford in  the  manner  and  at  the  places  stated 
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above;  that  In  riding  upon  the  engines  in 
use  prior  to  the  day  of  this  accident  there 
was  barely  room  for  the  assistant  hostler  to 
ride  upon  the  step  of  a  tender  in  safety  by 
the  sandhouse  situated  near  the  track;  that 
with  full  knowledge  of  these  facts  a  6,000- 
gallon  tender  was  brought  upon  the  yard  in 
the  nighttime,  and  Oheatwood  was  called 
upon  to  handle  it  as  he  had  handled  other 
engines,  without  any  notice  whatever  to  him 
of  the  change  in  the  size  of  the  tender,  and 
without  any  opportunity  on  his  part  to  have 
known  this  fact  The  engineer  who  was 
running  the  engine  to  which  this  6,000-gaIldn 
tank  was  annexed  testifies  that  he  did  not 
know  that  he  had  a  larger  tank  imtll  after 
Cbeatwood  had  been  injured;  that  it  would 
have  required  a  very  close  inspection  to  have 
discovered  the  change  which  had  been  made; 
and,  in  effect,  it  was  impossible  for  Cheat- 
wood,  in  the  nighttime,  and  under  the  cir^ 
cumstances,  to  have  known  of  the  increase  in 
the  size  of  the  tender  and  the  necessarily  in- 
creased danger  brought  to  him  by  the  change 
of  tenders.  Upon  the  question  whether  or 
not  Oheatwood  was  at  his  post  of  duty,  the 
evidence,  briefly  stated,  is  as  follows:  That 
it  was  his  duty  to  adjust  the  switches  for 
the  hostler,  the  hostler  being  the  man  in 
charge  of  the  engine;  that  he  was  at  the 
place  most  convenient  for  him  and  the  en- 
gineer; that  be  was,  at  the  time  of  the  ac- 
cident, at  the  post  that  he  and  other  assistant 
hostlers  had  been  assuming  to  perform  their 
duties,  which  was  on  the  steps  at  both  ends 
— on  the  head  when  going  west,  and  on  the 
tank  or  tender  coming  east,  backing;  that 
Oheatwood  had  for  12  years  been  performing 
this  duty,  passing  by  the  sandhouse  upon  the 
engines  or  tenders  for  12  years  without  in- 
jury; that  the  post  he  occupied  was  where 
he  could  best  discharge  the  duty  immediately 
in  hand,  with  due  regard  to  his  own  safety 
and  the  business  of  the  comflkny.  Three 
witnesses,  experienced  in  the  work  on  the 
yard  at  Badford,  all  of  them  employds  of 
the  plaintlft  In  error,  and  one  of  them  (Mc- 
Gee)  who  was  running  the  engine  No.  771  on 
the  occasion  of  this  accident,  testify  that 
the  duties  performed  by  Oheatwood  could 
best  be  done  when  backing  with  the  tender 
in  front,  by  standing  on  the  step  of  the  ten- 
der on  the  side  of  the  engineer.  In  answer 
to  the  question,  ''Was  there  another  place  on 
this  tender  provided  for  him  to  ride,  that 
you  know  of?*  one  of  the  three  witnesses 
referred  to  answered:  *'No,  sir;  not  that  I 
know  of.  I  never  saw  any  one  ride  any- 
where else  except  on  the  tender.  Q.  Bxcept 
on  the  tender,  you  mean?  A.  Yes,  sir.**  This 
witness,  who  states  that  he  had  been  on  that 
yard  for  13  years,  was  asked  if  the  place  oc- 
cupied by  Oheatwood  on  the  occasion  of  this 
accident  to  him  was  the  best  place  for  him 
to  perform  his  duties,  and  answered,  "Tes, 
sir;  according  to  my  Judgment."  Another  of 
the  three  witnesses  referred  to  was  asked, 
"In  the  proper  performance  of  his  duties,  | 


due  regard  being  bad  to  facilitating  the  busi- 
ness of  the  company  as  well  as  to  the  safety 
of  the  man  to  discharge  those  duties,  where 
was  the  best  place  for  a  man  to  stand  to  per- 
form them— ^I  mean  as  assistant  hostler?** 
to  which  he  answered:  "Well,  both  for  his 
own  advantage  and  that  of  the  man  he  was 
working  with,  it  was  best  to  stand  on  the 
step.  It  was  in  a  manner  to  push  the  busi- 
ness along,  and  as  much  to  their  interest 
(meaning  the  company)  as  to  that  of  the 
man."  The  same  witness  states:  "That  was 
the  post  they  had  been  assuming  to  perform 
that  duty;  that  was  on  the  step  at  both 
ends — on  the  head  when  going  west,  and  on 
the  tank  coming  east  backing." 

According  to  these  and  other  witnesses,  to 
sum  up,  the  following  facts  appear:  (1)  That 
the  position  occupied  by  the  deceased,  Oheat- 
wood, was  the  necessary,  usual,  and  proper 
position  occupied  by  the  assistant  hostler; 
(2)  that  he  could,  in  that  poaitlon,  best  per- 
form the  duties  required  of  him  by  the  mas- 
ter; (3)  that  employee  always  rode  In  that 
position,  unless  it  was  storming;  (4)  that  he 
could  not  properly  attend  to  his  duties  in  any 
other  position  which  was  as  safe  as  that  one; 
(5)  that  the  position  occupied  by  him  was 
well  known  to  the  master;  (6)  that  he  had 
safely  ridden  in  that  position  for  from  12  to 
20  years  on  all  tenders  known  or  handled  by 
him  prior  to  the  10th  of  July,  1903,  when  he 
received  his  fatal  injuries;  (7)  that  it  was 
the  first  time  an  engine  with  a  tender  of 
that  size,  and  headed  as  that  one  was,  was 
taken  by  Oheatwood,  the  deceased,  to  the 
coal  wharf  by  the  sandhouse;  (8)  that  Oheat- 
wood was  called  to  assist  with  this  engine 
in  the  nighttime,  and  that  he  did  not  know, 
nor  by  the  exercise  of  ordinary  care  could  he 
have  known,  that  he  was  handling  an  engine 
with  a  tender  larger  than  those  he  was  ac- 
customed to  riding;  (9)  that  he  was  given  no 
notice  of  the  change  in  the  size  of  the  ten- 
der, or  the  altered  condition  of  the  ways; 
(10)  that  he  had  no  instructions  as  to  the 
position  he  should  occupy  on  a  tender  and  en- 
gine; (11)  that  on  the  tender  upon  which  he 
was  sent  on  the  night  of  July  10th  a  man 
standing  in  the  position  he  was  accustomed 
to  occupy  could  not,  with  ever  so  great  care, 
possibly  pass  by  the  sandhouse  without  re- 
ceiving fatal  injuries;  (12)  that  it  was  dif- 
ficult to  get  upon  the  end  sill  at  the  end  of 
the  tender,  that  when  there  it  was  a  danger- 
ous position,  more  so  than  that  on  the  step, 
and  difiicult  to  maintain,  and  that  one  in  that 
position  could  not  well  perform  the  duties 
required  of  him;  and  (13)  that  the  steps  were 
the  safer  place  for  blm  to  occupy  as  compar- 
ed with  the  sill  at  the  end  of  the  tender, 
where  it  Is  claimed  that  he  could  have  ridden 
with  greater  safety;  in  fact,  until  the  in- 
troduction on  the  night  of  July  10th,  for 
the  first  time,  of  the  6,000-gallon  tender,  the 
step  upon  which  Oheatwood  was  riding  was 
a  perfectly  safe  place. 

The  situation,  then,  was  this:    The  plain- 
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titf  tn  error  had  no  rules  prescribing  where 
Its  servants  should  ride  on  its  engines  and 

.  tenders  when  performing  the  duties  of  an  as- 
sistant hostler  on  the  yard  at  Radford.  It 
knew  that  its  servants  performing  these  du- 
ties had  for  years  been  in  the  habit  of  riding 
upon  the  engines  and  tenders  run  oyer  the 
yard  in  the  manner  and  places  heretofore 
stated.  It  knew  that  it  was  impossible  for 
an  assistant  hostler  to  ride  upon  the  step  of 
a  6,000-gallon  tender,  running  backwards, 
over  the  yard,  by  the  sandhouse  situated  near 
the  track  over  which  the  engine  and  tender 
must  necessarily  pass,  without  certain  in- 
Jury  or  death  to  the  assistant  hostler;  yet  it 
permitted  a  tender  of  that  size  to  be  run 
over  the  yard  in  the  nighttime  on  July  10, 
1903,  without  any  warning  to  those  whose 
duty  it  was  to  handle  it,  and  in  consequence 
of  this  negligence  on  Its  part  Oheatwood  re- 
ceived injuries  resulting  in  his  death.  Bear- 
ing in  mind,  as  is  conceded  in  the  argument 
here,  that  the  evidence  does  not  show  that 
Cheatwood  and  others  repeatedly  rode  past 
the  sandhouse  on  the  steps  of  5,000-galIon 
tenders,  and  in  fact  does  not  show  that 
Cheatwood  ever  rode  on  the  step  of  a  tender 
of  that  size  by  the  ,sandhouse,  can  it  be  said, 
in  the  face  of  the  testimony  of  the  hostler 
In  charge  of  engine  No.  771  on  the  night  of 
July  10th,  and  with  whom  Cheatwood  had 
worked  for  five  years  preceding,  to  the  effect 
that  it  would  have  taken  very  close  inspec- 
tion to  have  discovered  the  fact  that  the 
tender  attached  to  the  engine  on  that  occa- 
sion was  larger  than  those  formerly  handled 
on  the  yard,  that  Cheatwood  knew,  or  by  the 
exercise  of  ordinary  care  and  prudence  could 
have  known,  that  it  was  a  larger  tender  than 
those  he  had  formerly  been  handling,  and 
that  he  could  not  with  safety  ride  on  its  steps 

.  by  the  sandhouse,  when  in  fact  the  hostler 
himself  did  not  know  the  tender  was  larger 
until  after  Cheatwood  had  been  mashed  at 
the  sandhouse?  We  think,  as  did  the  Jury, 
that  the  question  must  be  answered  In  the 
negative. 

"No  servant  is  presumptively  chargeable 
with  notice  of  a  peculiar  and  unusual  state 
of  things.  Reasonable  time  must  be  allowed 
to  a  new  servant  to  become  acquainted  with 
his  surroundings,  and  to  an  old  servant  to 
learn  of  changes  in  the  situation.  Servants 
are  presumed  to  be  aware  of  defects  which 
are  perfectly  obvious  to  their  sight,  and  the 
danger  of  which  Is  obvious  to  any  person  of 
their  mental  capacity.  But,  to  charge  them 
with  notice  on  this  ground,  the  defect  and 
danger  must  be  unquestionably  plain  and 
clear,  so  that,  if  they  did  not  see  it,  they  must 
necessarily  have  been  in  fault"  1  Shearman 
&  Red.  on  Neg.  §  216. 

The  warning  which  it  is  claimed  that 
Cheatwood  had  consisted  merely  in  McOee, 
the  hostler  with  whom  he  was  working,  say- 
ing to  Cheatwood,  "maybe  a  year  or  two  be- 
fore he  was  killed:  •  •  •  *If  I  was  in 
your   place,    I    would    not   ride    the   tanks 


through  there,'  and  I  told  him  I  thought  it 
was  dangerous."  In  view  of  the  fact  that  it 
does  not  appear  when  these  remarks  were 
made  to  Cheatwood,  and  that  the  same  wit- 
ness (McGee),  as  well  as  others,  testify  that 
they  never  saw  Cheatwood  ride  a  5,000-gal- 
lon  tank  by  the  sandhouse,  but  knew  that  he, 
as  well  as  others,  had  been  riding  the  smaller 
tanks  by  there  regularly  for  years  previous, 
no  importance  is  to  be  attached  to  this  so- 
called  "warning."  Nor  do  we  concur  in  the 
view  of  counsel  for  plaintUf  in  error  that  the 
answer  to  the  question  asked  Cheatwood  the 
morning  after  his  injuries,  "Why  on  earth 
did  you  ride  that  big  engine  through  there?" 
to  which  Cheatwood  replied,  "I  don't  know 
why;  I  had  been  riding  those  hogs;  wasn't 
thinking  what  I  was  doing" — should  be  taken 
as  an  admission  by  Cheatwood  that  he  knew 
that  the  tender  which  he  was  called  upon  to 
handle  on  the  night  of  July  10th  was  larger 
than  the  tenders  that  he  had  theretofore 
been  handling  on  the  yard.  When  saying, 
"I  had  been  riding  those  hogs,"  he  must  have 
had  reference  to  the  4,000-gaIlon  tenders  up- 
on which  he  had  ridden  with  safety  for  a 
great  number  of  years  previous,  as  neither  of 
the  witnesses  who  testified  on  this  point,  and 
who  were  employes  on  the  yard  with  Cheat- 
wood,  could  say  that  they  ever  saw  him  ride 
on  the  steps  of  a  5,000-gallon  tender  by  the 
sandhouse.  Nor  can  any  importance  what- 
ever, as  it  seems  to  us,  be  attached,  under 
all  the  circumstances,  to  that  part  of  Cheat- 
wood's  answer  to  the  same  witness,  viz.,  "I 
wasn't  thinking  what  I  was  doing." 

Upon  the  whole  case,  we  are  of  opinion 
that  the  Judgment  of  the  corporation  court 
of  Radford  should  be  affirmed. 


(m  Va.  456) 

RICHMOND,  F.  &  P.  R.  CO.  v.  JOHNSTON 

et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

12,  1905.) 

HIOHWATS— POWER  TO  GONOEIIN  BATLBOAD 

PBOPEBTT. 

1.  The  general  power  to  condemn  land,  con- 
ferred by  Code  1887,  §8  1095,  1096,  which  au- 
thorizes the  crossiD|^  of  railroad  tracks  by  a 
highway,  is  insufficient  to  authorize  the  con- 
demnation for  highway  purposes  of  property 
purchased  and  used  by  a  railroad  company  for 
station  grounds  and  yards. 

'  Brror  from  Circuit  Court,  Henrico  County. 

Condemnation  proceedings  by  one  Johnston 
and  others  against  the  Richmond.  Freder^ 
icksburg  &  Potomac  Railroad  Company. 
From  a  Judgment  for  petitioners,  defendant 
brings  error.    Reversed. 

Leake  &  Carter,  for  plaintiff  in  error. 
Sands  &  Sands,  for  defendants  in  error. 

KEITH,    P.    The  Richmond,   Fredericks 
burg  &.  Potomac  Railroad  Company  and  the 
Chesapeake  &  Ohio  Railway  Company  oper 
ate  lines  of  railroad  from  the  city  of  Rich- 
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mond,  In  a  northerly  direction,  into  and  be- 
yond the  county  of  Henrico.  A  short  dis- 
tance beyond  tha  city  limits  a  public  thor- 
oughfare was  constructed  between  the  two 
roads,  and  it  became  desirable,  with  a  view 
to  its  extension,  to  cross  the  tracks  of  the 
Richmond,  Fredericksburg  &  Potomac  Rail- 
road. This  company  had  purchased  a  parcel 
of  ground  from  Lewis  Ginter,  containing 
about  nine  acres,  for  which  it  paid  the  sum 
of  $6,714.75,  and  received  a  deed  dated  No- 
vember, 1801,  which  was  admitted  to  record 
on  the  1st  day  of*  February,  1802.  This  plat 
of  ground  is  120  feet  in  width  and  3,250  feet 
in  length,  and  is  adjacent  to  the  original  right 
of  way  upon  which  the  principal  tracks  of 
the  railroad  con^any  are  laid,  and  the  pur- 
pose was  to  lay  down  upon  it  switches  and 
other  conveniences  for  the  storing  of  cars  and 
making  up  and  shifting  of  trains. 

Johnston,  Beattie,  and  others  filed. their 
petition  in  the  county  court  of  Henrico  coun- 
ty in  September,  1000,  asking  the  appoint- 
ment of  a  commission  to  open  a  road  *'from 
the  termination  of  Laburnum  avenue,  in 
Brookland  township,  at  its  intersection  with 
the  R.  F.  &  P.  Railroad,  just  west  of  Acca^ 
also  located  to  said  magisterial  district.*'  It 
iB  stated  in  the  petition  that  the  road  has 
become  a  necessity  to  the  petitioners  and  to 
the  public  generally,  in  view  of  the  fact  that 
the  Richmond,  Fredericksburg  &  Potomac 
Railroad  has  blocked  up  a  private  road  which 
had  been  used  by  the  public  generally  for  a 
long  period  of  years  as  a  convenient  outlet 
between  the  travel  of  Broad  street  road  and 
the  Hermitage  and  Brook  roads  and  the  sec- 
tion of  the  county  lying  between  the  same. 

As  a  result  of  the  litigation  following  up- 
on the  filing  of  this  petition,  such  proceed- 
ings were  had  that  on  the  21st  day  of  Sep- 
tember, 1001,  the  county  court  of  Henrico 
entered  an  order  opening  the  road,  and  fix- 
ing 1125  as  the  compensation  to  be  paid  the 
railroad  company.  This  order  was  affirmed 
by  the  circuit  court,  and  is  now  before  us  for 
review  upon  a  writ  of  error  to  that  court. 

It  satisfactorily  appears  that  the  railroad 
company  purchased  this  land  for  the  object 
stated,  in  good  faith,  and  without  notice  of 
any  rights  attaching  to  it  upon  the  part  of 
the  defendants  in  error. 

Two  questions  are  presented  for  decision, 
the  first,  as  to  the  propriety  of  the  condem- 
nation of  the  railroad  property  under  the  cir- 
cumstances disclosed  in  this  record,  and,  sec- 
ondly, as  to  the  adequacy  of  the  compensa- 
tion awarded. 

Section  1005  of  the  Code  of  1887  provides 
that:  "Bvery  railroad  hereafter  constructed 
across  a  county  road,  street  or  other  high- 
way; and  every  county  road,  street,  or  oth- 
er highway  hereafter  constructed  across  a 
railroad  shall,  as  far  as  practicable,  pass  at 
surface  grade,  or  pass  beneath  or  above  any 
existing  structure  at  a  sufficient  depression 
or  elevation,  as  the  case  may  be,  with  easy 
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grades,  so  as  to  admit  of  safe  and  speedy 
travel  over  each." 

Section  1006:  "At  every  existing  crossing 
such  as  is  mentioned  in  the  preceding  sec- 
tion, the  grade  of  the  work  last  constructed, 
to  the  full  width  of  the  railroad  land,  shall 
be  made  sufficiently  smooth  and  level  to  ad- 
mit of  safe  and  speedy  travel  over  such  cross- 
ing. Where  such  improvement  is  to  be  made 
In  a  railroad,  it  shall  be  made  by  the  cor- 
poration, company,  or  person  operating  the 
same.  Where  it  is  to  be  made  in  a  county 
road,  street,  or  other  highway,  it  shall  be 
.made  by  the  authorities  having  the  control 
of  such  county  road,  street,  or  other  high- 
way and  charged  witii  the  duty  of  keeping 
the  same  in  order." 

Acting  under  the  authority  conferred  by 
these  sections,  the  county  authorities  of 
Henrico  seek  to  construct  a  public  thorough- 
fare across  the  land  of  the  railroad  com- 
pany, purchased  for  and  devoted  to  the  uses 
of  a  railroad  yard,  through  which  numerous 
trains  engaged  in  freight  and  passenger  traf- 
fic are  passing,  and  in  which  engines  are  to 
be  constantly  employed  in  shifting  cars  and 
in  making  up  trains.  Under  such  conditions 
it  would  be  well-nigh  impossible  to  construct 
a  crossing  at  surface  .grade  so  as  to  admit 
of  safe  and  speedy  travel,  and  it  was  there- 
fore urged  with  much  force  that  this  consid- 
eration alone  should  defeat  the  petition  for 
opening  the  road,  as  being  inconsistent  with 
proper  regard  for  the  safety  of  the  travel- 
ing public,  whether  upon  the  proposed  high- 
way or  along  the  railroad  tracks. 

We  shall  not,  however,  rest  the  decision 
of  the  case  upon  that  point  We  do  not  ques- 
tion the  power  of  the  state,  in  the  exercise 
of  its  right  of  eminent  domain,  to  condemn 
land  already  condemned  and  appropriated 
to  a  public  use.  The  general  statute  which 
we  have  quoted  is  ample  authority  for  cross- 
ing a  railway  with  a  public  highway,  or  a 
public  highway  with  a  railway,  the  safety  of 
the  pubHc  being  carefully  protected.  But 
the  better  opinion  seems  to  be'  that  a  general 
power  of  condemnation,  such  as  is  found  in 
sections  1005  and  1006  of  the  Code  of  1887, 
which  authorizes  the  crossing  of  the  tracks 
of  a  railway  company  by  a  highway,  or  of 
a  highway  by  the  tracks  of  a  railway  com- 
pany, is  insufficient  to  authorize  the  con- 
demnation of  property  purchased  and  used 
by  a  railroad  company  for  depots,  stations, 
and  railroad  yards.  The  power  to  condemn 
any  and  all  such  property  is  recognized,  but 
the  authorities  seem  uniformly  to  hold  that 
it  must  be  exercised  in  obedience  to  a  stat- 
ute which  specifically  authorizes  its  condem- 
nation, and  that  general,  language,  such  as 
is  used  in  the  sections  we  have  quoted,  is 
insufficient  to  that  end. 

In  Lewis  on  Eminent  Domain  (2d  Ed.)  § 
266,  it  is  said:  "A  general  authority  to  lay 
out  highways  and  streets  is  sufficient  to  au- 
thorize a  lay-out  across  the  right  of  way  of 
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a  railroad.  It  makes  no  difference  that  the  i 
railroad  company  owns  Its  right  of  way  In 
fee.  An  authority  to  lay  out  a  highway 
across  the  track  of  a  railroad  company  is 
authority  to  cross  all  the  tracks  at  any  place. 
But  under  a  general  authority  to  lay  out 
highways,  a  part  of  the  right  of  way  of  a 
railroad  cannot  be  taken  longitudinally,  nor 
can  the  way  he  laid  through  depot  buildings, 
and  grounds,  shops,  and  the  like,  which  are 
devoted  to  special  uses  In  connection  with 
the  road,  and  necessary  to  Its  operation  and 
In  constant  use  In  connection  therewith,  and 
which  would  be  materially  Impaired  or  de-. 
stroyed  by  the  taking.  But  the  rule  must 
receive  a  reasonable  application,  and  a  slight 
Interference  ,wlth  the  platform  of  a  depot 
win  not  prevent  the  establishment  of  a  high- 
way." 

In  Elliott  on  Roads  and  Streets  (2d  Ed.) 
at  section  218,  it  Is  said:  '*The  power  to 
take  property  for  public  use  la  not  restricted 
to  property  upon  which  the  right  has  not 
been  exercised,  but  ^It  extends  to  property 
previously  appropriated.  Land  which  has 
been  seized  for  one  public  purpose  may  be 
taken  for  another  whenever  the  public  neces- 
sity requires.  A  street  may  be  laid  upon  a 
turnpike  or  on  a  railroad,  or  a  canal  may  be 
seized  for  that  purpose.  The  Legislature 
has  supreme  power  over  the  subject,  limited 
only  by  the  constitutional  provisions,  and, 
when  It  exercises  this  authority,  the  pre- 
sumption is  that  the  former  use  has  become 
less  beneficial  to  the  public,  and  that  the 
necessity  of  the  public  demands  the  appro- 
priation of  the  property  to  the  new  use." 

Section  219:  "The  right  of  eminent  do- 
main is  a  dominant  legislative  power,  only 
called  into  exercise  by  the  enactment  of  a 
valid  statute,  and,  when  a  party  asserts  a 
right  to  seize  land  previously  appropriated 
to  a  public  use,  he  must  sustain  his  claim 
by  producing  a  statute  clearly  conferring  the 
asserted  authority.  It  will  not  be  presumed, 
in  the  absence  of  such  a  statute,  •  that  the 
Legislature  intended  to  again  seize  property 
which  had  been  once  appropriated.  The  au- 
thority to  take  property  seized  and  appro- 
priated to  another  public  use  may  be  im- 
plied from  the  language  of  the  statute,  but 
this  can  only  be  so  where  the  words  em- 
ployed and  the  evident  intent  of  the  statute 
make  it  clearly  the  duty  of  the  courts  to  give 
force  to  the  implication.  The  intent  of  the 
Legislature  to  destroy  the  rights  granted  by 
former  statutes  must  unequivocally  appear. 
A  grant  of  authority  to  appropriate  land 
seized  under  former  statutes,  or  previously 
seized  for  public  use,  cannot  ordinarily  be 
inferred  from  a  mere  general  grant  The 
general  rule  is  that  if  the  two  uses  are  not 
Inconsistent,  and  both  may  stand  together 
without  material  impairment  of  the  first, 
authority  for  the  second  use  may  be  implied 
from  a  general  grant;  but  if  they  cannot  co- 
exist without  material  impairment  of  the 
first,  authority  to  take  for  the  second  cannot 


be  implied  from  a  mere  general  grant  of  au- 
thority  to  condemn.*' 

See,  also,  Dillon  on  Mun.  Corp.  S  688. 

In  this  case  It  seems  to  be  plain  that  the 
uses  are  inconsistent,  and  that  they  cannot 
stand  together  without  a  material  impair- 
ment of  the  rights  of  the  railroad  company. 
The  trains  engaged  in  the  transportation  of 
passengers  and  freight  over  a  great  through 
line  are  of  themselves  so  numerous  as  to 
render  a  crossing  at  grade  extremely  peril- 
ous. It  is  a  matter  of  common  knowledge 
that  grade  crossings  are  the  cause  of  a  large 
portion  of  the  accidents  which  put  life  and 
property  In  Jeopardy.  How  much  more  dan- 
gerous would  be  the  passage  along  a  broad 
thoroughfare  or  boulevard  intended  especial- 
ly as  a  pleasure  drive,  which  crosses  at 
grade  not  only  the  ordinary  business  tracks 
of  the  railroad,  but  the  numerous  switches 
covering  the  yard  of  a  railroad  company 
used  for  storing  and  shifting  its  cars  and 
making  up  its  trains?  It  does  not  require 
the  testimony  of  expert  witnesses,  for  It 
is  a  matter  of  common  knowledge  that  the 
use  of  the  thoroughfare  and  of  the  railroad 
under  such  conditions  would  each  be  att^id- 
ed  with  constant  and  inevitable  danger. 

In  Prospect  Park  &  Coney  Island  R.  R.  Co. 
V.  WUliamson,  91  N.  T.  552,  it  is  said: 
*'Lands  once  taken  for  a  public  use,  pur- 
suant to  law,  under  the  right  of  eminent 
domain,  cannot,  under  general  laws,  and 
without  special  authority  from  the  Legisla- 
ture, be  appropriated  by  proceedings  in  in- 
vltum  to  a  different  public  use." 

Where  a  railroad  corporation,  by  proceed- 
ings under  the  general  railroad  law,  acquir- 
ed title  to  lands  belonging  to  a  town  for 
depot  purposes,  in  which  proceedings  the 
town  appeared  and  contested,  patting  in  is- 
sue the  necessity  of  the  taking  of  all  the 
lands  sought  to  be  condemned,  it  was  held 
that  it  was  not  open  for  the  officials  of  the 
town  to  question  collaterally  the  propriety 
of  the  condemnation,  and  they  could  not, 
without  special  legislative  authority,  appro- 
priate a  portion  of  the  land  so  taken  for  a 
public  highway. 

To  the  same  effect,  see  Matter  of  City  of 
Buffalo,  68  N.  Y.  167,  where  Justice  Folger 
says:  '*The  Legislature  may  Interfere  with 
property  held  by  a  corporation  for  one  public 
use  and  ap];dy  it  to  another,  and  may  dele- 
gate the  power  so  to  do  to  another  corpora- 
tion, but  such  delegation  must  be  In  express 
terms,  or  must  arise  from  necessary  Implica- 
tion." In  re  Boston  &  Albany  R.  Co.,  53  N.  Y. 
574;  Boston  Water  Power  Co.  v.  Boston  ft 
Worcester  R.  Co.,  23  Pick.  360. 

In  Boston  &  Albany  R.  Co.  v.  President  & 
Trustees  of  Village  of  Greenbush,  52  N.  Y. 
510,  almost  the  Identical  question  under 
consideration  was  decided.  That  eminent 
Judge,  Chief  Justice  Church,  delivered  the 
opinion  of  the  court  in  which  it  was  heJd 
that  the  provision  of  the  act  regulating  the 
construction    of    roads    and    streets    across 
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railroad  tracks,  which  authorizes  the  laying 
out  of  streets  and  highways  across  the  track 
of  any  railroad  without  compensation,  etc., 
has  reference  only  to  tracks  used  for  public 
traffic,  and  for  turn-outs  and  switches,  and 
that  the  term  "track"  therein  used  does  not 
include  grounds  upon  which  tracks  are  laid 
for  storing  can  or  ezclusiyely  for  making  up 
trains. 

In  Milwaukee  &  St  Paul  Ry.  Go.  v.  City 
of  Faribault,  28  Minn.  167,  It  is  held  that, 
under  a  general  power  to  lay  out  and  open 
streets  in  a  city,  the  city  council  has  no  au- 
thority to  lay  out  and  open  a  street  through 
the  depot  grounds  of  a  railroad  company  in 
such  manner  as  to  destroy  or  essentially  im- 
pair the  value  of  the  company's  easement 
therein,  theretofore  acquired  under  and  in 
pursuance  of  an  express  legislative  grant  for 
that  purpose.  See,  also,  Wellington,  and 
OtherB,  Petitioners,  16  Pick.  89,  26  Am.  Dec. 
631. 

In  St  Paul  Depot  Co.  v.  City  of  St  Paul, 
30  Minn.  350,  15  N.  W.  684,  it  was  held  that 
the  land,  having  been  set  apart  for  a  specific 
public  use^  cannot  be  devoted  to  another  pub- 
lic purpose  except  the  power  be  expressly 
conferred  by  legislative  grant  or  arises  from 
a  necessary  implication.  And  there  can  or- 
dinarily be  no  necessary  implication  of  the 
existence  of  such  authority  when  the  public 
necessity  for  the  specific  appropriation  of 
the  particular  tract  is  not  made  to  appear, 
and  where  the  general  power  may  be  bene- 
ficially exercised  without  such  taking,  or 
where  the  two  public  uses  are  necessarily  in- 
consistent; and  that,  when  the  land  ap- 
propriated by  such  corporation  is  lawfully 
acquired  ptmsuant  to  its  cliarter,  and  is  ac- 
tually used  and  needed  for  a  public  purpose 
authorized  thereby,  it  is  not  material  that  it 
was  acquired  by  purchase  instead  of  by  reg- 
ular condemnation  proceedings.  Rochester 
Water  Commissioners,  66  N.  T.  413;  Yates  v. 
Van  de  Bogert,  56  N.  Y.  526. 

The  language  employed  in  the  sections  of 
the  Code  relied  upon  as  conferring  authority 
to  condemn  the  property  in  controversy  is  of 
a  most  general  description.  They  obviously 
contemplate  the  crossing  of  tracks  devoted 
to  railway  trafilc,  and  not  to  property  which 
railroads  may  lawfully,  and  must  of  neces^ 
sity,  acquire,  such  as  depots,  warehouses, 
yards  for  the  shifting  and  making  up  of 
trains,  and  other  like  purposes  incident  to 
their  duties.  We  repeat  that  we  do  not  ques- 
tion the  power  of  the  Legislature  to  authorize 
the  condemnation  of  the  property  in  ques- 
tion for  the  purposes  set  forth  in  this  record, 
but  we  are  of  opinion  that  no  such  power 
now  exists,  either  by  the  express  authority 
of  the  Legislature,  or  by  necessary  implica- 
tion from  any  general  power  of  condemna- 
tion for  the  construction  of  highways,  and 
we  think  it  may  with  much  propriety  be  left 
with  the  Legislature  to  say  whether  or  not 
Laburnum  avenue  should  be  permitted  to 
cross  the  tracks  and  yard  of  the  plaintiff  in 


error  at  the  point  indicated,  and,  if  so,  'm- 
der  what  limitations,  restrictions,  and  con- 
ditious,  in  order  that  the  public  safety  and 
convenience  in  the  use  of  the  avenue  and 
of  the  railroad  may  be  guarded  and  protect- 
ed. 

Having  reached  the  conclusion  that  there 
was  no  power  to  condemn  in  the  case  before 
us,  it  is,  of  course,  unnecessary  to  discuss 
the  question  of  compensation. 

The  Judgment  of  the  circuit  court  must  be 
reversed,  and  the  case  remanded. 

(108  Va.  891) 

WARNER  MOORE  ft  CO.  v.  WESTERN  AS- 

SUR.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

12.  1905.) 

BEFORMATION    OF    INSTRUMENT— INSURANCE 
POLICT—SUFFICIENOT  OF  EVIDENCE. 

1.  Evidence  in  a  suit  to  reform  a  policy  of  in- 
surance on  a  stock  of  goods,  which  described  tbe 
goods  as  beinsr  in  a  building  other  than  where 
situated,  considered,  and  held  sufficient  to  show 
that  the  error  was  made  by  mutual  mistake,  and 
to  require  reformation  of  the  policy. 

Appeal  from  Chancery  Court  of  Rich- 
mond. 

Bill  In  equity  by  Warner  Moore  &  Co. 
against  the  Western  Assurance  Company. 
From  a  decree  for  defendant;  plaintUfB  ap- 
peal.   Reversed. 

Shelton  &  Moore,  for  appellant  Wm.  EUy- 
aon  and  A.  L.  Holaday,  for  appellee. 

CARD  WELL,  J.  This  appeal  is  from  a 
decree  of  the  chancery  court  of  the  city  of 
Richmond  denying  the  relief  sought  in  a 
bill  filed  by  appellants  against  appellee  to 
reform  and  enforce  a  certain  fire  insurance 
policy,  issued  on  the  15th  day  of  December, 
1901,  by  appellee,  through  its  agents,  Ju- 
lias Straus  &  Son,  to  appellants,  insuringr 
to  the  amount  of  $1,000  certain  personal 
property  mentioned  and  described  in  the  pol- 
icy, so  that  the  policy  would  carry  out  and 
conform,  and  be  paid  according  to,  the  true 
contract  and  intention  of  appellants  and 
their  agents,  J.  B.  Moore  &  Co.,  on  the  one 
part,  and  the  appellee  and  its  agents  afore- 
,  said,  on  the  other  part;  it  being  alleged  that 
at  the  time  of  the  execution  of  the  policy  a 
mutual  mistake  was  made  in  describing  the 
building  in  which  the  property  insured  was 
situated. 

It  appears  that  appellants  owned  consid- 
erable property  in  the  city  of  Richmond, 
both  real  and  personal,  requiring  them  to 
take  out  a  large  amount  of  insurance  for 
protection  against  fire,  from  time  to  time. 
Among  those  owned  by  them  are  three 
buildings  adjoining  each  other,  situated  on 
the  south  side  of  Richmond  Dock,  near  the 
foot  of  Seventeenth  street,  and  running  back 
towards  James  river.  These  buildings  are 
generally  described  as  the  "easternmost,** 
the  "middle,"  and  the  Vwesternmost"    Each 
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of  the  buildings  has  a  separate  insurance 
rating,  both  upon  themselves  and  stock  con- 
tained in  them,  and  has  each  its  own  pe- 
culiar  and  different  description;  all  insur- 
ance policies  using  practically  the  same  de- 
scriptive language. 

It  appears  that  appellants  had  a  policy 
of  insurance  on  the  easternmost  or  comer 
building,  as  we  shall  call  it  in  this  opin- 
ion, with  the  Virginia  Fire  &  Marine  Insur- 
ance Company,  for  $1,000,  and  a  like  policy 
issued  by  the  same  company  upon  the  con- 
tents of  the  building,  each  to  expire  on  the 
loth  day  of  December,  1901,  which  policies 
the  Virginia  Fire  &  Marine  Insurance  Com- 
pany refused  to  renew,  whereupon  appel- 
lants, through  J.  B.  Moore  &  Co.,  their 
agents,  applied  to  Julius  Straus  &  Son,  in- 
surance agents,  of  the  city  of  Richmond,  on 
the  13th  day  of  December,  1901,  for  policies 
of  Insurance  to  take  the  place  of  those  which 
the  Virginia  Fire  &  Marine  Insurance  Com- 
pany declined  to  renew;  the  one  being,  as 
above  stated,,  for  $1,000  on  the  comer  build- 
lug  at  the  foot  of  Seventeenth  street,  and 
the  other  on  the  contents  of  that  building. 
Upon  this  application  being  made,  Milton 
J.  Straus,  one  of  the  firm  of  Julius  Straus  & 
Son,  called  at  the  ofBce  of  J.  B.  Moore  &  Co., 
and  inquired  whether  the  insurance  applied 
for  was  intended  to  cover  the  old  sumac 
mill  or  warehouse — that  is,  the  middle  build- 
lug — stating  that,  if  so,  the  Western  Assur- 
ance Company  (appellee)  would  not  furnish 
the  insurance,  as  it  had  already  declined  to 
do  so;  and  upon  being  informed  by  J.  B. 
Moore  &  Go.  that  it  was  not  the  middle 
building,  wherein  the  sumac  mill  had  for- 
merly run,  but  the  corner 'building,  Straus 
took  the  tjrpewritten  slips  which  had  been 
left  with  his  firm  when  application  for  in- 
surance was  made,  back  to  his  office,  and  is- 
sued the  two  policies  hereinbefore  mention- 
ed— ^the  one  on  the  corner  building,  and  the 
other  on  personal  property;  but  In  the  pol- 
icy here  In  question  (No.  1,864,265),  the  pol- 
icy on  the  personalty,  the  same  Is  described 
as  being  located  In  "a  brick  and  iron  build- 
ing," etc.,  which  description  applied  only  to 
the  middle  building,  spoken  of  also  in  the 
record  as  the  sumac  mill  or  warehouse.  The 
typewritten  slips  spoken  of  were  made  out 
by  J.  B.  Moore  &  Co,'8  clerk,  and  left  at  the 
office  of  Julius  Straus  &  Son  by  him,  and  In. 
these  slips  the  error  was  begun  in  describing 
the  location  of  the  personal  property,  that 
is,  the  stock  Intended  to  be  insured. 

Upon  Issuing  the  policy  upon  the  stock* 
etc.,  Straus  made  an  entry  on  an  insurance 
map  which  he  kept  In  hla  office  to  the  effect 
that  the  property  insured  was  located  In  the 
middle  or  sumac  warehouse  building. 

On  December  31,  1901,  the  comer  build- 
ing was  burned,  as  was  also  the  stock  there- 
in, and  appellee's  agents,  Straus  &  Son,  re- 
ported both  losses  to  appellee,  and  the  In- 
surance on  the  building  was  promptly  paid; 
but  payment  of  the  insurance  on  the  stock 


was  denied  upon  the  ground  solely  that  the 
policy  described  the  location  of  the  prop- 
erty insured  as  being  in  the  "brick  and  iron 
building,"  which  description  applied  to  the 
"middle  building,"  where  there  had  been 
no  loss. 

The  law  applicable  to  the  controversy  here 
is  too  well  settled  to  admit  of  discussion. 
In  fact,  there  is  practically  no  contention 
between  counsel  as  to  the  law  of  the  case, 
viz.,  that,  while  a  court  of  equity  has  Juris- 
diction to  reform  and  enforce  contracts  of 
insurance  on  the  ground  of  fraud  or  mistake, 
relief  will  not  be  granted  In  any  case  ex- 
cept where  there  is  a  plain  mistake,  clear- 
ly made  out  by  satisfactory  and  unquestion- 
able proof,  or  the  fraud  relied  on  is  estab- 
lished by  the  same  degree  of  proof.  Shen- 
andoah Valley  R.  Co.  v.  Dunlap,  86  Va.  346» 
10  S.  E.  239,  and  authorities  there  cited. 

There  is  no  question  of  fraud  presented  in 
the  case  under  consideration,  but  purely  a 
question  of  fact,  namely,  whether  or  not,  at 
the  time  the  policy  in  questloh  was  issued, 
J.  B.  Moore  &  Go.,  agents  for  appellants,  and 
Straus  &  Son,  agents  for  appellee,  under- 
stood and  intended  that  the  policy  should 
cover  the  stock  situated  in  the  comer  build- 
ing, which  was  destroyed  by  flre  on  Decem- 
ber 31,  1901. 

That  this  was  the  intention  of  J.  B.  Moore 
&  Co.  is  not  at  all  questioned,  and  therefore 
a  consideration  of  the  evidence  only  requires 
that  we  ascertain  whether  or  not  Straus  & 
Son  understood  that  they  were  to  insure  the 
stock  In  that  building,  and  Intended  to  do  so 
when  they  issued  the  policy. 

As  has  been  observed,  the  corner  build- 
ing and  its  stock  had  been  previously  in- 
sured In  the  Virginia  Fire  &  Marine  Insur- 
ance Company  by  two  separate  policies,  of 
$1,000  each— one  on  the  stock,  and  the  other 
on  the  building.  That  these  policies  ex- 
pired on  the  15th  day  of  December,  1901« 
and  in  both  of  them  this  building  was 
described  as  "the  two-story  brick,  tin  roof 
building  situated  on  the  south  side  of  l^ch- 
mond  dock,  comer  17th  Street,  used  as  a 
warehouse."  Straus  &  Son  were  Informed 
of  these  facts,  and  of  the  further  fact  that 
the  policies  desired  by  J.  B.  Moore  &  Co. 
on  December  13th  were  to  take  the  place  of 
the  two  policies  In  the  Virginia  Fire  &  Ma- 
rine Insurance  Company,  which  that  com- 
pany had  declined  to  renew.  It  further 
clearly  appears  that  on  that  day  the  loca- 
tion of  the  building  (that  is,  the  comer 
building,  upon  which  the  policies  desired 
were  to  be  placed,  the  one  on  the  building 
and  the  other  on  its  contents)  was  explained 
to  Milton  Straus,  who  called  at  the  office  of 
J.  B.  Moore  &  Co.  to  ascertain  definitely  the 
location  of  the  property  upon  which  insur- 
ance was  desired,  and.  in  making  the  ex- 
planation, reference  was  made  to  what  is 
known  among  Insurance  people  as  the  "City 
Insurance  Map."  At  this  interview  between 
Milton  Straus  and  J.  B.  Moore^  the  rates  of 
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iusurance  weie  fully  dlaciUBed;  and  it  ap- 
pears that  there  was  a  book  or  tariff  of 
rates  goyeming  Insurance  In  the  city  of 
Richmond,  in  which  every  insured  building 
was  rated.  Straus  &  Son  are  shown  to  be 
about  the  best  Informed  Insurance  agents 
In  the  city  of  Richmond.  The  book  or  tariff 
of  rates  shows  that  the  rate  on  this  comer 
building  was  1^  per  cent;  that  the  rate 
on  the  contents  or  stock  was  1.60  per  cent; 
while  the  rate  on  the  middle  or  sumac  build- 
ing prior  to  the  removal  of  the  sumac  mill 
was  2.50  per  cent  and  subsequent  to  its 
removal,  and  at  the  time  of  the  writing  of 
the  two 'policies  hereinbefore  spoken  of,  it 
was  1.50  per  cent.  The  rate  charged  upon 
the  policy  here  in  question  was  1.60  per 
cent;  thus  showing  that  Straus  understood 
the  location  of  the  building,  and  that  the 
stock,  etc.,  to  be  insured,  was  in  that  build- 
ing, and  fixed  the  rate,  which  was  the  prop- 
er rate  only  for  the  stock  contained  therein. 
There  Is  no  question  made  that  the  rate 
charged  upon  the  stock,  etc.,  intended  to  be 
insured,  was  the  proper  rate  on  the  property 
as  located  in  the  corner  building,  and  would 
have  been  an  improper  rate  to  charge  if  it 
had  been  located  in  the  middle  building. 

It  is  testified  to  by  J.  B.  Moore,  J.  B. 
Moore,  Jr.,  and  G.  L.  Cook — ^the  latter  being 
the  person  who  wrote  the  description  or  form 
(slips)  from  which  Straus  &  Son  issued  the 
two  policies  on  December  13th — ^that  the 
understanding  and  intention  on  their  part 
was  to  insure  the  stock  in  the  corner  build- 
ing. MUton  Straus,  of  the  firm  of  Straus 
&  Son,  admits  that  J.  B.  Moore  informed 
him  that  these  policies  were  intended  to 
take  the  place  of  two  similar  policies  which 
would  soon  expire  in  the  Virginia  Fire  &  Ma- 
rine Insurance  Company,  and  the  only  reason 
given  by  him  for  construing  the  policy  here 
in  question  as  applying  to  the  stock  in  tiie 
middle  building  is  that  he  was  informed  by 
Mr.  Moore  *'that  the  only  mechanical  ap- 
pliance in  the  middle  building  was  the  power 
from  the  gristmill,  used  in  hoisting  grain." 
The  point  made  by  Straus  in  his  reason  for 
that  construction  of  the  policy  was  that  the 
com  or  grist  mill,  being  the  westernmost 
building,  was  the  building  from  which  pow- 
er would  have  to  be  obtained  to  run  the 
machinery  in  the  middle  building,  and  that 
the  power  therefrom  would  not  be  likely 
to  be  transferred  to  the  easternmost  or  lime 
warehouse  (comer)  building,  on  account  of 
its  distance,  and  that  the  clause  in  the 
policy  granting  ''permission  to  hoist  grain," 
etc.,  could  only  refer  to  the  middle  building 
— the  brick  and  iron  building — ^it  being  con- 
tiguous to  the  gristmill.  This  contention 
of  Straus  loses  its  force  entirely  by  reason 
of  the  fact  that  the  clause  granting  ''per- 
mission to  hoist  grain,'*  etc.,  is  found  in  the 
policy  issued  by  appellee  through  Straus,  at 
the  same  time,  on  the  easternmost  (comer) 
bnUdlng,  which  policy  it  never  disputed,  but 
promptly  paid  after  the  fire  occurred.    No 


oontroyersy  arose  as  to  the  location  of  the 
property  covered  by  the  policy  here  in  ques- 
tion until  W.  B.  Robins,  a  general  insurance 
adjuster  of  Richmond,  was  sent  to  adjust 
the  loss  sustained  by  reason  of  the  fire  on 
the  3l8t  of  December,  when,  in  examining 
the  policies  issued  by  the  companies  he  rep- 
resented, including  appellee,  he  discovered 
that,  by  using  the  words  "and  iron"  between 
the  words  "brick"  and  "building"  in  the 
policy  here  in  question,  the  description  ap- 
plied to  the  middle  building  instead  of  the 
comer  building,  as  he  constmed  it;  and 
Milton  Straus  frankly  admits  in  his  testi- 
mony in  the  case  that  up  to  the  time  that 
he  received  this  information  from  Robins, 
which  was  about  10  days  after  the  fire,  he 
had  supposed  that  the  policy  applied  to  the 
contents  of  the  comer  building,  and  that  he 
had  made  a  mistake  in  mapping  the  risk. 
He  could  not  have  supposed  that  the  policy 
applied  to  the  contents  of  the  corner  build- 
ing if  he  had  not  intended  that  the  policy, 
when  IsfiTued,  on  the  13th  of  December,  was 
to  cover  the  contents  of  that  building.  He 
therefore  practically  admits  that  he,  as  did 
J.  B.  Moore,  intended  and  understood  that 
the  policies  issued  to  appellants  on  Decem- 
ber 13th — one  on  the  corner  building,  and 
the  other  on  its  contents — applied  to  that 
building  and  its  contents.  Robins  is  wholly 
unable  to  explain,  nor  does  Straus  attempt 
to  explain,  why  Straus  &  Son  should  bave 
charged  the  rate  applicable  only  to  the  con- 
tents of  the  comer  building,  if  it  was  in- 
tended that  the  policy  should  apply,  and  did 
in  fact  apply,  to  the  contents  of  the  middle 
building,  except  to  suggest  that  at  that  time 
there  was  some  confusion  of  rates  by  reason 
of  legislation  on  the  subject  of  insurance. 

The  fa6ts,  upon  which  appellee  greatly 
relies,  that  the  description  of  the  building 
in  the  two  policies  was  dissimilar,  and  that 
the  application  for  insurance  and  the  policy 
on  the  stock,  etc.,  referred  more  clearly  to 
the  middle  than  to  the  corner  building,  cov- 
ered by  the  other  policy,  are  not  a  sufficient 
reply  to  appellant's  contention  that  there 
was  a  mutual  mistake,  in  the  face  of  the 
evidence  that  appellee's  agent  Straus,  knew 
(which  he  admits)  that  "both  policies,  taken 
together,  were  intended  to  protect  a  build- 
ing, and  the  stock  in  it";  that  the  applica- 
tion and  policy  on  the  building  contained 
some  expressions  descriptive  of  the  corner 
building,  and  some  descriptive  of  the  middle 
building;  that  the  policies  were  not  issued, 
till  the  applications  therefor  had  been  taken 
by  Straus  to  J.  B.  Moore  Sc  Co.,  who  ex- 
plained to  him  that  the  insurance  was  de- 
sired on  the  corner  building  and  its  con- 
tents, and  not  the  middle  building,  upon 
which  appellee  had  already  declined  to  place 
insurance;  and  that  Straus  supposed  that 
the  policy  here  in  question  applied  to  the 
stock  in  the  corner  building,  and  thought  be 
"bad  made  a  mistake  in  mapping  the  risk," 
until  informed  differently  by  Robins  about 
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10  days  after  the  fire.  After  stating  on 
cross-examination,  *'I  thought  the  building 
and  the  stock  were  the  same  location," 
Straus  was  asked:  **Tou  understood,  then, 
that  the  stock  was  contained  in  the  build- 
ing which  was  Insured  under  the  other  pol- 
icy? Ans.  Yes,  sir.  Q.  Was  it  not  your  in- 
tention. In  Issuing  these  two  policies,  that 
the  policy  on  the  stock  should  cover  that 
stock  which  was  then  contained  In  the  build- 
ing which  was  covered  by  the  other  policy? 
Ans.  I  understood  so  from  the  interview  I 
had  with  Messrs.  J.  B.  Moore  &  Co." 

Under  these  circumstances,  we  are  of 
opinion  that  there  was  a  mutual  mistake, 
which  should  be  corrected,  and  the  policy 
in  question  reformed.  The  decree  appealed 
from  will  therefore  be  reversed,  and  the 
cause  remanded  to  the  chancery  court  of 
the  city  of  Richmond,  to  be  further  proceeded 
with  in  accordance  with  this  opinion. 


aw  Vb.  279) 

NORFOLK  RT.  &  LIGHT  CO.  v.  SPRAT- 
LEY. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

12,  1905.) 

ELECTRICITY— INJURY  FROM  LIVE  WIRE— PRE- 
SUMPTION OF  NEGLIGENCE  —  REBUTTAL  OF 
PRESUMPTION  —  EVIDENCE  —  SUFFICIENCY  — 
PROXIMATE  CAUSE  —  HARMLESS  ERROR  —  EX- 
PERT   TESTIMONY— INSTRUCTIONS— DAMAGES. 

1.  Electric  companieB  are  not  insurers  against 
accidents,  but  they  are  held  to  a  high  degree  of 
care  in '  the  construction  and  maintenance  of 
their  dangerous  appliances. 

2.  The  tact  that  a  child  was  injured  by  pick- 
ing up  a  live  electric  wire  which  had  fallen  to 
the  sidewalk  created  a  presumption  of  negli- 
gence on  the  part  of  the  corporation  owning  and 
maintaining  the  wire. 

3.  In  an  action  for  injuries  sustained  by  a 
child  by  picking  up  a  live  electric  wire  that  had 
fallen  to  the  sidewalk,  the  testimony  of  a  line> 
man  that  he  looked  over  the  wires  every  day, 
and  that  between  6  and  7  o'clock  in  the  morning 
of  the  day  of  the  accident  he  had  looked  over  the 
wire  in  question,  and  had  found  it  all  right,  was 
not  sufficient  to  remove  the  presumption  of  neg- 
ligence on  the  part  of  the  corporation  owning 
and  maintaining  the  wire. 

4.  The  presumption  of  negligence  which  arises 
from  an  injury  to  a  pedestrian  in  a  public  street 
from  a  broken  electric  wire  is  not  overromc  by 
testimony  of  employes  of  the  one  owning  and 
maintaining  the  wire  that  the  wire  was  proper- 
ly constructed  and  put  up. 

5.  Though  a  question  asked  a  witness  and  his 
answer  thereto  are  improper,  if  the  propound- 
er*8  case  has  been  completely  made  out  other- 
wise the  error  is  harmless. 

6.  Though  exception  to  the  testimony  of  a 
witness  is  well  taJcen,  if  the  same  fact  is  prov- 
ed by  other  witnesses  without  objection  the  er- 
ror is  harmless. 

7.  In  an  action  for  Injuries  to  a  child  caused 
by  his  having  picked  up  a  live  electric  wire  that 
had  fallen  to  the  sidewalk,  a  witness  testified 
that  two  women  were  struck  in  the  face  by  the 
wire,  but  not  injured,  and  that  the  child  erasp- 
ed  it  at  a  point  where  it  was  not  insulated,  and 
that  he  thought  he  (the  witness)  took  hold  of  it 
at  a  place  where  it  was  insulated  without  being 
hurt.  Held,  that  such  evidence  did  not  show 
that  a  lack  of  insulation,  and  not  the  falling  of 
the  wire,  was  the  proximate  cause  of  the  injury. 

^       .m^m^^  ■■  ■  ■       ■■■Ml  III      la^  I  ■  I  ■     ■»■  ■■»■■■■■■  ■■■1  ^^— ^ 
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8.  In  an  action  for  personal  injuries,  it  was 
proper  to  permit  the  phvsician  who  attended 
plaintiff  to  testify  as  to  the  probable  future  ef- 
fects of  the  injuries. 

9.  In  an  action  for  personal  injuries,  the  jury 
may  consider,  in  addition  to  the  expense  and 
pain  and  loss  already  incurred  and  suffered, 
such  as  will  reasonably  and  probably  result  as 
a  consequence. 

10.  On  appeal  in  an  action  for  personal  inja- 
ries  suffered  by  a  child,  the  question  whether 
there  was  error  in  permitting  his  mother  to  tes- 
tify that  she  had  spent  $7  for  medicines  was 
precluded  by  the  maxim,  **De  minimis  non  cu- 
rat lex." 

11.  Where  no  exception  was  taken  to  certain 
testimony  when  the  question  was  asked  the  wit- 
ness, and  no  bill  of  exceptions  subseqfaently  ask- 
ed for,  and  there  was  no  mention  of*  such  an 
assignment  of  error  in  the  petition  to  the  Su- 
preme Court  for  a  writ  of  error,  the  admissibil- 
ity of  the  testimony  could  not  be  considered  on 
apneal. 

12.  The  verdict  of  the  jurv  in  an  action  for 
personal  injuries  could  not  be  disturbed  on  ap- 
peal where  there  was  nothing  to  show  that  the 
jury  were  actuated  by  prejudice  or  partiality. 

Brror  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  Herbert  Wesley  Spratley,  by  his 
next  friend,  J.  W.  Spratley,  against  the  Nor- 
folk Railway  &  Light  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Richard  B.  Tunstall,  for  plaintiff  in  er- 
ror. Miller  &  Coleman,  for  defendant  In  er> 
ror. 

HARRISON,  J.  On  the  14th  day  of  June, 
190a--a  clear,  bright  day— Herbert  Wesley 
Spratley,  an  infant  seven  years  of  age,  in 
company  with  his  little  sister  and  their  little 
companion,  Mahel  Blair,  were  en  route  to  the 
cemetery  in  Berkley,  a  suburb  of  the  city  of 
Norfolk.  While  passing  along  Liberty  street, 
Herbert  was  injured  by  coming  In  contact 
with  a  charged  electric  wire  owned  by  the 
plaintiff  in  error,  which  had  fallen  across  the 
sidewalk  about  two  hours  before  the  acci- 
dent He  was  playing  with  his  sister,  and, 
thinking  the  wire  was  a  switch,  picked  it 
up  to  hit  her,  with  the  result  that  he  was 
severely  shocked  and  burned  about  his  head, 
hand,  and  leg,  and  was  rendered  unconscious. 
These  Injuries  confined  him  to  the  bed  for 
four  we^s,  and  to  the  house  for  six  weeks 
or  more. 

This  suit  was  brought  by  the  Injured  child, 
in  the  name  of  J.  W.  Spratley,  as  next  friend, 
against  the  defendant  company,  to  recover 
damages  for  the  injuries  mentioned;  and, 
upon  a  demurrer  to  the  evidence,  judgment 
was  rendered  in  favor  of  the  plaintiff  for  the 
sum  of  $2,000,  the  amount  ascertained  by  the 
verdict  of  the  jury.  A  writ  of  error  was 
awarded,  which  brings  the  case  to  this  court 
for  review  of  errors  alleged  to  have  been 
committed  at  the  trial. 

It  is  contended  that  the  demurrer  to  the 
evidence  should  have  been  sustained,  because 
the  defendant  company  was  not  shown  to 
have  been  guilty  of  negligence. 

This  is  a  clear  case  for  the  application  of 
the  common  sense  rale  of  evidence  express^ 
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ed  in  the  maxim  res  ipsa  loquitnr.  While 
electric  companies  are  not  held  to  be  insurers 
against  accident,  still  it  is  due  to  the  citi- 
zen that  such  companies,  permitted  as  they 
are  to  use  for  their  own  purposes  'the  streets 
of  a  city  or  town,  should  be  held  to  the  ex- 
ercise of  a  high  degree  of  care  in  the  con- 
struction and  maintenance  of  the  dangerous 
appliances  employed  by  them,  to  the  end  that 
travelers  along  the  highway  may  not  be  in- 
jured. The  danger  is  great,  and  care  and 
watchfulness  must  be  commensurate  with  it 
Haynes  v.  Raleigh  Gas  Co.,  114  N.  O.  203,  19 
S.  E.  344,  26  L.  R.  A.  810,  41  Am.  St  Rep. 
786;  City  Blec  St  R.  Co.  v.  Conery  (Ark.) 
33  S.  W.  426,  31  L.  R.  A.  570,  aud  note  page 
578;  Joyce  on  Electricity,  H  438,  606.  A  con- 
sequence of  this  rule  as  to  the  high  degree  of 
care  required  in  the  use  of  a  -dangerous  cur- 
rent of  electricity  is  the  presumption  of  neg- 
ligence that  is  raised  by  the  fact  that  a  dan- 
gerous wire  has  broken  and  fallen  into  the 
street  But  it  is  insisted  that  the  testimony 
of  the  witness  Wiggins  Fuller,  introduced  by 
the  plaintiff,  showed  that  the  defendant  com- 
pany had  exercised  due  care,  and  that  this 
proof  did  away  with  the  presumption  afford- 
ed by  the  accident  itself,  and  rendered  some 
other  evidence  of  negligence  essential  to  the 
plaintiff's  case.  The  testimony  mentioned 
is  that  of  an  adverse  witness,  called,  as  such, 
by  the  plaintiff  to  prove  the  ownership  of  the 
wire  in  question,  and  that  the  witness  had 
repaired  it  Upon  cross-examination  by  the 
defendant  company,  the  witness  testified  that 
he  was  not  the  inspector,  but  was  a  line- 
man; that  he  looked  over  the'  wires  every 
day ;  and  that  between  6  and  7  o'clock  in  the 
morning  of  the  day  of  the  accident  he  had 
looked  over  this  wire  and  found  It  all  right 

This  evidence  was  not  sufficient  to  remove 
the  presumption  of  negligence  arising  from 
the  accident  itself.  Upon  the  whole  evidence, 
the  question  was  one  for  the  Jury. 

In  Uggla  V.  W^est  End  St  R.  Co.,  160  Mass. 
351,  35  N.  E.  1126,  39  Am.  St  Rep.  481,  the 
plaintiff  was  struck  by  part  of  an  iron  ear 
used  to  clasp  a  trolley  wire  to  keep  it  in 
place  around  a  curve  over  the  defendant's 
track.  There  was  no  evidence  of  fault  on  the 
part  of  the  defendant,  other  than  that  afforded 
by  the  accident  itself.  There  was,  however, 
evidence  introduced  by  the  defendant  that  it 
was  not  negligent  tending  to  show  that  the 
break  was  a  clean  one,  bright  in  color  and 
appearance:  that  the  iron  was  sound  all 
through,  with  no  flaw  or  defect  in  it;  that 
the  whole  apparatus  was  manufactured  and 
put  up  by  a  manufacturer  of  the  highest  rep- 
utation; that  the  ear  and  guy  constituted 
the  best  and  strongest  device  known  at  the 
time  for  keeping  trolley  wires  in  place ;  that 
the  defendant  employed  a  corps  of  competent 
superintendents,  foremen,  and  inspectors,  who 
inspected  the  whole  line  weekly,  including 
the  cars  and  their  attachments;  and  that 
this  particular  part  of  the  line  had  been  in- 
spected within  a  week  prior  to  the  accident 


Notwithstanding  this  evidence  of  due  care 
on  the  part  of  the  defendant,  the  plaintiff 
was  not  called  upon  to  introduce  other  evi- 
dence of  negligence  than  the  accident  itself; 
the  court  holding  that  upon  the  whole  evi- 
dence the  question  was  for  the  Jury,  and  sus- 
taining their  verdict  in  favor  of  the  plaintiff. 

The  presumption  of  negligence  arising  from 
an  injury  to  a  passer-by  in  a  public  street 
from  a  broken  electric  wire  is  not  overcome, 
so  as  to  require  the  case  to  be  taken  from  the 
Jury,  by  testimony  of  defendant's  employes 
that  the  wire  was  properly  constructed  and 
put  up.  Boyd  V.  Portland  General  Cement 
Co.  (Or.)  66  Pac.  576,  57  L.  R.  A.  619. 

The  declaration  in  the  case  at  bar,  after 
setting  out  the  duty  of  the  defendant  com- 
pany to  so  operate,  control,  and  maintain  its 
wires  that  they  would  not  fall  upon  or  come 
in  contact  with  pedestrians  lawfully  upon 
and  passing  along  a  public  street  and  high- 
Way,  avers  that  the  defendant  in  disregard 
of  its  duty  in  that  behalf,  so  carelessly  and 
negligentiy  maintained,  controlled,  and  op- 
erated its  wire  that  it  was  broken,  and  neg- 
ligently permitted  to  fall  firom  the  poles,  and 
negligently  permitted  to  remain  upon  the 
street,  charged  vrith  an  electric  current  and 
that  by  reason  of  this  negligence  the  wire 
came  in  contact  with  the  plaintiff,  and  he 
was  thereby  severely  shocked,  burned,  etc. 
At  the  conclusion  of  the  testimony  of  George 
W.  Wiggins,  a  witness  for  the  plaintiff,  he 
was  asked  the  following  question:  "Did  you 
notice  tbe  condition  of  that  wire — whether  it 
was  an  old  or  new  wire,  or  whether  the  in- 
sulation was  on  or  off?"  The  witness  an- 
swered that  the  Insulation  was  off  In  a  great 
many  places,  but  that  he  did  not  know  wheth- 
er the  wire  was  old  or  new.  A  motion  to 
strike  out  this  answer  was  overruled,  and  this 
action  of  the  court  is  assigned  as  error. 

It  is  contended  that  the  declaration  did  not 
aver  Imperfect  Insulation  as  a  ground  of  neg- 
ligence, and  that  evidence  tending  to  show 
lack  of  Insulation  cou]d  not  therefore,  be  in- 
troduced. On  the  other  hand,  it  is  most 
earnestly  and  with  much  force  insisted  that 
such  evidence  was  admissible  under  the  aver- 
ment that  the  defendant  negligentiy  main- 
tained Its  wire. 

To  properly  maintain  this  electric  wire 
would  seem  to  Include  proper  Insulation^  but 
it  is  insisted  that  the  declaration  limits  the 
negligence  in  maintaining  to  presenting  the 
wire  from  falling.  In  our  view,  a  considera- 
tion of  this  question  Is  not  necessary.  Under 
the  rule  res  ipsa  loquitur,  the  plaintiff's  case 
was  made  out.  The  wire  was  down  and 
across  the  sidewalk,  and  the  child  grasped  It 
In  the  palm  of  his  hand,  and  was  Injured. 
When  the  plaintiff  has  established  the  fact  of 
ownership  and  control  of  the  wire,  and  its 
dangerous  condition,  in  a  public  street  or 
highway,  coupled  with  the  accident  he  has 
made  out  a  prima  facie  case  of  negligence, 
and  cast  the  burden  upon  the  defendant  to 
show  that  the  wire  was  broken,  and  remain 
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ed  in  such  condition  until  the  accident,  with- 
out its  fault  Haynes  v.  Raleigh  Gas  Co., 
supra;  Western  Union  Tel.  Co.  v.  State,  for, 
etc.,  82  Md.  293.  83  Atl.  763,  31  L.  R.  A.  572, 
51  Am.  St  Rep.  404;  Wllley  t.  Boston  Elec. 
Co.,  168  Mass.  40,  46  N.  B.  395,  37  L.  R.  A. 
723;  Trenton  Pass.  R.  Co.  v.  Cooper  (N.  J. 
Err.  &  App.)  87  Atl.  730,  38  Lu  R,  A.  637,  64 
Am.  St.  Rep.  592;  Richmond  Rj.,  etc.,  Co. 
V.  Hudgins,  100  Va.  409,  41  S.  E.  736. 

The  question  and  answer  objected  to  were 
not  essential  to  the  plaintiff's  case.  His 
case  was  completely  made  out  without  it 

In  Morotock  Ins.  Co.  v.  Fostoria  Novelty 
Co..  94  Va.  361.  26  S.  E.  850,  it  is  held  that 
although  a  question  asked  the  witness,  and 
his  answer  thereto,  are  illegal  and  improper, 
yet,  if  the  propounder's  case  has  been  com- 
pletely made  out  without  such  question  and 
answer,  and  the  admission  of  the  answer  did 
not  and  could  not  affect  the  result  it  is  harm- 
less error,  and  the  appellate  court  will  not 
for  this  cause  reverse  the  judgment  of  the 
lower  court 

Fiurther,  the  question  and  answer  under 
consideration  were  without  prejudice  to  the 
defendant  company,  because  its  own  evidence 
tended  just  as  strongly  to  show  that  the  wire 
was  not  properly  insulated. 

In  Taylor  v.  Mallory,  96  Va.  18,  30  S.  E. 
472,  it  is  held  that  although  an  exception  to 
the  testimony  of  a  witness  may  be  well 
taken,  if  the  same  fact  is  subsequently  proved 
by  other  witnesses  without  objection  the  er- 
ror will  be  deemed  to  be  harmless.  See,  also, 
Va.  &  S.  W.  Ry.  Co.  v.  Bailey,  103  Va.  — , 
49  S.  E.  33. 

The  defendant  further  contends  that  its 
demurrer  to  the  evidence  should  have  been 
sustained  because  the  proximate  cause  of  the 
injury  was  the  lack  of  insulation,  and  the 
declaration  did  not  contain  a  specific  allega- 
tion that  the  wire  was  not  insulated.  In 
support  of  this  contention  the  defendant 
company  relies  upon  its  witness  T.  F.  New- 
beiTy,  who  testified  that  two  colored  women 
passing  along  the  sidewalk  were  struck  in 
the  face  by  the  wire,  and  flirted  it  out  of 
the  way  without  being  injured.  This  wit- 
ness also  testified  that  he  saw  the  little  boy, 
while  standing  on  the  lot  by  the  sidewalk, 
take  hold  of  the  wire,  and  that  he  grasped  it 
at  a  point  where  it  was  not  insulated.  The 
witness  further  says  that  he  thinks  that  he 
(the  witness)  took  hold  of  the  wire  at  a 
point  where  it  was  insulated  without  being 
hurt  The  clear  inference  from  this  evi- 
dence introduced  by  the  defendant  is  that 
the  wire  was  not  maintained  as  to  its  insula- 
tion; that  the  insulation  was  off  at  some 
points,  and  on  at  others;  and  consequently 
that  the  two  colored  women  were  not  in- 
jured, because  they  were  struck  by  the  wire 
at  a  point  where  it  was  insulated,  while  the 
child,  as  shown  by  the  witness,  grasped  the 
wire  at  a  point  where  it  was  not  insulated. 
We  see  nothing  in  this  evidence  to  establish 
the  contention  that  the  lack  of  insulation 


was  the  proximate  cause  of  the  accident. 
The  want  of  insulation  would  have  been 
harmless  had  not  the  wire  fallen.  It  was 
the  negligence  of  the  defendant  company  in 
allowing  the  wire  to  fall  and  remain  across 
the  sidewalk,  and  not  the  lack  of  insulation, 
that  was  the  proximate  cause  of  the  accident. 
Had  not  the  wire  fallen,  it  could  have  re- 
mained on  the  pole  in  the  air,  uninsulated, 
indefinitely,  without  injury  to  any  one.  So 
that  it  was  the  falling  of  the  wire  that 
brought  about  the  injury  sustained  by  the 
plaintiff. 

It  is  further  contended  by  tiie  plaintiff  in 
error  that  the  court  below  erred  in  allow- 
ing Dr.  Lankford  to  testify  as  to  the  prob- 
able future  effects  of  the  injuries  sustained 
by  the  plaintiff,  and  in  not  striking  out  evi- 
dence as  to  such  future  effects. 

In  Watson  on  Personal  Injuries.  S  604,  p. 
720,  it  is  said:  "An  exception  to  the  rule 
excluding  opinion  evidence  exists  where  it 
is  desired  to  show  by  properly  qualified  ex-' 
perts  the  nature  or  extent  of  the  plaintiff's 
injuries,  and  their  probable  permanency  or 
the  reverse.  'There  is,'  indeed,  it  has  been 
said,  'no  evidence  other  than  that  of  experts 
by  which  courts  and  juries  can  determine 
whether  a  disease  or  an  injury  has  or  can  be 
permanently  cured,  or  what  its  effect  will 
be  upon  the  health  and  capability  of  the  in- 
jured person  in  the  future.*  It  is  competent 
therefore,  for  the  physician  who  attended  the 
plaintiff  during  the  period  of  treatment  for 
the  injuries  received  to  give  his  opinion  as 
to  the  effect  of  the  injuries  received  by  the 
plaintiff  upon  his  future  condition,  or  to  state 
from  his  experience  and  medical  knowledge 
the  probability  of  the  recurrence  of  inflam- 
mation in  an  injured  muscle.  And  a  phy- 
sician may  also  testify,  in  a  general  way, 
that  there  is  a  probability  that  certain  con- 
ditions caused  by  the  injuries,  and  shown  to 
exist  at  the  time  of  the  trial,  will  produce 
still  more  serious  results  in  the  future,  or 
may  be  requested  to  express  his  opinion  as 
to  the  probable  effect  of  the  injuries  on  the 
plaintiff's  general  health,  or  may  be  asked 
whether,  in  his  opinion,  on  the  facts  shown, 
if  certain  conditions  exist  two  years  after  the 
accident  they  will  probably  be  permanent" 

In  Toledo  Ry.  Co.  v,  Baddeley,  54  111.  19. 
5  Am.  Rep.  71,  it  was  held  to  be  proper  for 
qualifled  experts  to  testify  as  to  the  prob- 
able effect  of  the  injuries  received  by  the 
plaintiff  upon  his  future  condition. 

Any  evidence  tending  to  show  the  charac* 
ter  and  extent  of  the  injury,  and  its  prob- 
able results,  and  the  probability  of  an  in- 
jury leaving  permanent  effects  of  an  injuri- 
ous nature,  is  competent  A  question,  there- 
fore, to  a  physician,  asking  him  to  state, 
from  his  experience  and  medical  knowledge, 
the  future  effects  likely  to  result  from  an  in. 
Jury,  is  proper.  Filer  v.  N.  Y.  R.  Co.,  49 
N.  Y.  42. 

This  court,  in  the  case  of  Richmond  P.  & 
Power  Co.  y.  Robinson,  lOO  Va.  394-100,  41 
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:.  719,  in  discussing  tbe  measure  of  dam- 
i,  said  the  amount  in  question  could  not 
considered  as  unreasonable  compensation 
such  physical  pain  and  suffering  as  the 
ntiff  experienced,  or  was  likely  to  ex- 
ence.     Such    inconyenience,    discomfort, 

mental  suffering  as  might  have  been 
lilcd  upon  him  by  the  injuries  and  conse- 
nt disability  were  also  to  be  considered. 
3  the  light  of  these  authorities,  we  are 
Dplnion  that  there  was  no  error  In  per- 
tlng  the  witness  Dr.  Lankford  to  testify 
to  the  probable  future  effects  likely  to 
lit  from  the  injuries  sustained  by  the 
intiff. 

t  is  further  asserted  that  the  court  erred 
its  instruction  to  the  jury  touching  the 
isure  of  damages.  The  objection  urged 
this  instruction  is  that  it  told  the  jury 
y  should  take  into  consideration,  in  ad- 
on  to  the  expenses  and  pain  and  loss  al- 
dy  incurred  and  suffered,  such  as  would 
urally,  reasonably,  and  probably  result 
the  plaintiff  as  a  consequence  of  his  in- 
les. 

?he  objection  made  to  this  instruction  has 
iu  practically  disposed  of  by  what  has 
^n  said  in  dealing  with  the  last-mentioned 
ignment  of  error,  in  regard  to  the  intro- 
;tion  of  expert  evidence  as  to  the  prob- 
e  future  effects  of  the  injuries  sustained 
the  plaintiff. 

n  Watson  on  Personal  Injuries,  §  384,  p. 
If  the  learned  author,  In  discussing  the 
)priety  of  an  instruction  embodying  the  ele- 
nt  of  damage  here  objected  to,  says: 
ut  it  is  not  perceived  why  the  probability 
likelihood  or  reasonable  expectation  of  the 
:ure  suffering  does  not  satisfy  the  rule  of 
isonable  certainty,  and  such  is  believed 
be  the  weight  of  the  best  considered  cases. 
[  instruction  so  worded,  indeed,  would 
im  to  be  preferable  to  one  simply  stating 
i  requirement  to  be  reasonable  certainty, 
cause  in  the  former  case  the  Jury  would 
advised  in  some  measure  as  to  what  con- 
tutes  reasonable  certainty.  It  has  been 
Id,  accordingly,  that  a  Jury  may  be  prop- 
y  instructed  to  give  damages  for  such 
ture  suffering  as  the  plaintiff  will  prob- 
ly  endure,  or  in  any  reasonable  proba- 
ity  will  hereafter  sustain.'  And  in  an  ac- 
*n  for  personal  injuries,  where  proof  of 
ture  effects  with  certain^  was  impossible, 
d  reasonable  probabilitlee  were  necessarl- 
the  basis  of  the  medical  opinions,  it  was 
Id  proper  to  charge  that  damages  could 

awarded  for  'such  consequences  as  are 
asoDably  likely  to  ensue,'  and  all  pain 
id  sufifering  which  the  plaintiff,  'in  reason- 
'le  probability,  will  hereafter  sustain.'  In 
e  Supreme  Court  of  Arkansas  the  follow- 
g  instruction  was  approved  in  an  action  for 
sault  and  battery:  *If  the  jury  find  for  the 
a) ntiff,  it  will  be  their  duty  to  consider 
hetber  or  not  the  plaintiff  is  likely  to  suf- 
r  in  the  future  from  the  effects  of  the 
ound  received  at  the  hands  of  defendant; 


*  *  *  and,  if  they  find  in  the  afllrmative, 
it  will  be  their  duty  to  assess  a  sum  equiv- 
alent to  the  injuries  and  sufferings,  as  they 
find  from  the  evidence,  he  is  likely  to  suffer 
in  the  future." 

We  are  of  opinion  that  in  the  case  at  bar 
the  court  committed  no  error  in  telling  the 
Jury  that  they  could  take  into  consideration, 
in  assessing  damages,  "such  as  will  natural- 
ly, reasonably,  and  probably  result  to  the 
plaintiff  as  a  consequence  of  his  injuries." 

Mrs.  Rosa  Spratley,  the  mother  of  the 
plaintiff,  introduced  on  his  behalf,  was  asked, 
"Has  any  money  been  expended  for  med- 
icine?' arid  answered,  "I  spent,  I  think,  in 
the  neighborhood  of  seven  dollars.  I  don't 
know  whether  it  was  that  much,  or  any 
more.  I  did  not  keep  a  strict  account"  It 
is  contended  in  the  oral  argument  before 
this  court  that  the  admission  of  this  ques- 
tion and  answer  was  error,  for  which  the 
Judgment  should  be  reversed,  because  the 
plaintiff  could  not  recover  except  for  such 
expenses  as  he  had  himself  incurred,  where- 
as the  answer  showed  that  the  mo^er  had 
expended  the  sum  mentioned. 

If  consideration  of  this  question  were  not 
precluded  by  the  maxim,  '*De  minimis  non 
curat  lex,"  the  contention  would  not  be  tena- 
ble, in  view  of  the  instruction  given,  which 
expressly  limits  the  c(Hisideiation  of  the  Jury 
to  such  necessary  expenses  as  the  plaintiff 
himself  incurred  for  medicine.  But  apart 
from  these  considerations,  this  question  can- 
not be  raised  for  the  first  time  in  oral  argu- 
ment before  this  court  No  exception  was 
taken  to  the  evidence  at  the  time  the  ques- 
tion was  asked.  No  bill  of  exception  was 
subsequently  asked  for  on  the  subject,  and 
there  is  no  mention  of  such  an  assignment 
of  error  in  the  petition  to  this  court  for  a 
writ  of  error.  It  is  well  settled  that  under 
such  circumstances  it  is  too  late  to  now 
make  the  introduction  of  this  evidence  a 
ground  for  setting  aside  the  verdict  of  the 
Jury. 

It  is  further  assigned  as  error  that  the 
damages  allowed  by  the  verdict  of  the  Jury 
are  excessive. 

There  is  not  a  suggestion  in  the  record 
that  the  Jury  were  actuated  by  prejudice  or 
partiality,  and  therefore,  upon  well-settled 
principles,  their  verdict  cannot  be  disturbed. 
Norfolk  &  W.  R.  Co.  v.  Shott,  92  Va.  34,  22 
S.  B.  811;  Richmond  Ry.  <&  Blec.  Co.  v. 
Garthrlght,  92  Va.  627,  24  S.  B.  267,  32  L. 
R.  A.  220,  53  Am.  St.  Rep.  839.  In  the  last* 
named  case  it  is  said,  "No  method  has  yet 
been  devised,  nor  scales  adjusted,  by  which 
to  measure  or  weigh  and  value  in  money 
the  degrees  of  pain  and  anguish  of  a  suf- 
fering human  being,  nor  ever  likely  to  be"; 
that,  unless  the  finding  of  the  Jury  is  so 
great  as  to  furnish  ground  for  believing  that 
they  were  actuated  by  partiality  or  preju- 
dice, the  court  should,  not,  under  the  well- 
settled  role  in  this  state,  disturb  the  ver- 
dict 
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Upon  the  whole  case,  we  are  of  opinion 
that  the  Judgment  complained  of  most  be 
affirmed* 

GARDWELL,  J.,  absent 


(103  Va.  837) 

LAKE  DRUMMOND  CANAL  &  WATER  00. 
V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

12.  1905.) 

FOBECLOSURE  07  COBPOBATK  MOBTGAGB  ^ 
BIGHTS  CON VKTED  —  IMMUNITY  FBOM  TAXA- 
TION—CONSTRUCTION  OP  STATUTES— CO N8TI- 
TUTIONAL  PBOVISIONS. 

l.Code  1887,  S  1233  [Ann.  Code  1904,  p. 
623],  provides  uiat  a  sale  under  a  mortgage  or 
trust  deed  executed  by  a  corporation  on  all  its 
works  and  property  snail  pass  to  the  purchaser 
all  the  property  of  the  corporation  other  than 
debts  due  to  it,  and  on  such  conveyance  "the 
said  company  shall  ipso  facto  be  dissolved,"  etc 
Section  1234  [page  623]  provides  that  the  cor- 
poration created  by  or  in  consequence  of  such 
sale  and  conveyance  shall  succeed  to  "all  such 
franchise  rights  and  privileges  and  perform  all 
such  duties  as  would  have  been  had  or  should 
have  been  performed  by  the  first  company  but 
for  such  sale  and  conveyance."  Heldt  that  a 
sale  on  foreclosure  of  a  deed  of  trust  of  all  the 
property  and  franchise  of  the  corporation  did 
not  pass  to  the  purchaser  the  immunity  from 
taxation  granted  by  the  state  to  the  original 
corporation,  its  successors  and  assigns. 

2.  Under  Const.  1851,  art  10,  §  1  [Ann.  Code 
1904,  p.  cclxii],  i^oviding  that  taxation  shall  be 
equal  and  uniform  throughout  the  common- 
wealth, and  all  property  shall  be  taxed  in  pro- 
portion to  its  value,  etc.,  a  corporation  created 
under  Code  1887.  S  1234  [Ann.  Code  1904,  p. 
623],  on  the  purchase  of  the  property  and  fran- 
chise of  another  corporation  on  foreclosure  of 
a  deed  of  trust  pursuant  to  section  1233  [page 
623]  cannot  claim  the  right  to  immunity  from 
taxation  granted  to  the  original  corporation 
prior  to  the  adoption  of  such  constitutional  pro- 
vision. 

Appeal  from  State  Corporation  Commio- 
sion. 

Proceedings  by  the  commonwealth  against 
the  Lake  Drummond  Canal  &  Water  Com- 
pany to  recover  u  fine  for  failing  to  make  a 
report  of  property  to  the  Corporation  Com- 
mission. From  an  order  imposing  a  fine, 
defendant  appeals.    Affirmed^ 

W.  H.  White  and  T.  S.  Garnett,  for  appel- 
lant. The  Attorney  General,  for  the  Common- 
wealth. 

KEITH,  P.  On  December  1,  1787.  the 
General  Assembly  of  Virginia  granted  a 
charter  to  the  Dismal  Swamp  Canal  Com- 
pany, which,  among  other  things,  recites: 
"That  for  and  in  consideration  of  the  ex- 
penses the  said  proprietors  will  be  at,  not 
only  in  cutting  the  said  canal,  erecting  locks, 
making  causeways  and  performing  other 
works  necessary  for  this  navigation,  but 
in  maintaining  and  keeping  the  same  in  re- 
pair, the  said  canal,  locks,  causeways,  and 
other  works,  with  all  their  profits,  shall  be 
and  the  same  are  hereby  vested  in  the  said 
proprietors,  their  heirs  and  assigns  forever, 
as  tenants  in  common  in  proportion  to  their 
respective  shares,  and  the  same  shall  be 
deemed  real  estate,  and  be  forever  exempt 


from  the  payment  of  any  tax  impositloti  oc 
assessment  whatever,  and  it  shall  and  may 
be  lawful  for  the  said  president  and  directors 
at  all  times  for  ever  hereafter  to  demand 
and  receive  at  some  convenient  place  near 
one  of  the  extremities  of  the  canal,  for  all 
commodities  transported  through  it  or  over 
the  pause  ways,  tolls,  according  to  the  fol- 
lowing table  and  rates  which  shall  be  in 
Spanish  milled  dollars,  to-wit." 

In  the  concluding  section  of  the  charter 
it  is  provided  that  the  act  creating  the  cor- 
poration should  be  in  effect  from  and  after 
the  passage  of  a  like  act  by  the  General  As- 
sembly of  North  Carolina,  and  such  an  act 
was  passed  in  the  year  1790,  and  the  inter- 
nal improvement  contemplated  in  the  char- 
ter was  undertaken,  completed,  and  put  into 
operation. 

In  the  year  1867  a  deed  of  trust  was  ex- 
ecuted upon  all  the  property  of  the  com- 
pany, which  was  foreclosed  in  1880,  and  con- 
veyance fnade  to  certain  purchasers,  who  as- 
sumed the  corporate  name  of  the  Dismal 
Swamp  Canal  Company.  This  company  in 
turn  executed  a  deed  of  trust  upon  all  the 
property  of  the  canal  of  every  character 
to  certain  trustees,  which  was  foreclosed 
and  conveyance  made  in  1889  to  certain  pur- 
cliasers,  who  assumed  the  corporate  name  of 
the  Norfolk  &  North  Carolina  Canal  Com- 
pany. The  corporation  thus  created  also 
executed  a  deed  of  trust,  which  was  fore- 
closed in  the  year  1892,  and  conveyance  of 
the  property  made  to  purchasers  who  as- 
sumed the  name  of  the  Lake  Drummond 
Canal  &  Water  Company,  the  style  under 
which  the  canal  is  now  operated. 

The  Lake  Drummond  Company  now  owns 
the-  canal  and  all  its  property  and  appur- 
tenances, and  on  the  29th  of  February, 
1904,  the  State  Corporation  Commission  is- 
sued a  summons  requiring  it  to  appear  and 
show  cause  why  a  fine  should  not  be  im- 
posed upon  it  for  failing  to  make  report 
to  the  commission,  as  provided  by  section  27 
of  an  act  of  the  General.  Assembly  of  Vir- 
ginia approved  April  16,  1903,  of  all  its  real 
and  personal  property  of  every  description 
and  of  its  receipts  for  transportation.  In 
obedience  to  this  summons,  the  company 
appeared  and  answered,  claiming  that  all 
the  franchises,  rights,  and  privileges  con- 
ferred upon  the  Dismal  Swamp  Canal  Com- 
pany by  the  act  of  1787,  whereby  an  irre- 
pealable  immunity  from  taxation  was  grant- 
ed'by  the  state,  have,  by  virtue  of  the  fore- 
closures under  the  several  deeds  of  trust 
before  mentioned,  devolved  upon  and  vested 
in  the  present  Lake  Drummond  Canal  & 
Water  Company. 

The  State  Corporation  Commission  was 
of  opinion  that  the  answer  was  insufilcient, 
and  imposed  a  fine  upon  the  defendant  for 
failure  to  make  report  as  required  by  law, 
and  from  this  order  the  canal  company  ap- 
pealed. 

It  would  be  a  fruitless  task  to  inquire  into 
the  power  of  a  state  Legislature  to  enter  into 
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a  coDtract  granting  a  perpetual  immunity 
from  taxation  so  as  to  bind  succeeding  Legis- 
latures. The  power  is  too  thoroughly  estab- 
lished by  authority  to  be  any  longer  open 
to  question. 

In  State  of  New  Jersey  t.  Wilson,  7 
Cranch,  165,  3  L.  Ed.  303,  the  Supreme  Court 
held,  Judge  Marshall  delivering  the  opinion, 
that  a  legislative  act  declaring  that  certain 
lands  which  should  be  purchased  for  the 
Indians  should  not  thereafter  be  subject  to 
any  tax  constituted  a  contract  which  could 
not  be  rescinded  by  a  subsequent  legisla- 
tive act,  and  the  principle  thus  established 
has  been  followed  in  cases  almost  without 
number. 

The  case  under  consideration  possesses  all 
the  elements  of  a  contract  The  act  of  1787 
recites:  "That  for  and  in  consideration  of 
the  expenses  the  said  proprietors  will  be  at, 
not  only  in  cutting  the  said  canal,  erecting 
lock8»  making  causeways,  and  performing 
other  works  necessary  for  this  navigation,  but 
in  maintaining  and  keeping  the  same  in  re- 
pair, the  said  canal,  locks,  causeways,  and 
other  works  •  ♦  •  shall  be  •  ♦  •  for- 
ever exempt  from  the  payment  of  any  tax, 
imposition  or  assessment  whatever,*'  and 
there  can  be  no  doubt  that,  in  the  language 
of  the  Corporation  Commission,  there  was  a 
<^ontract  between  the  state  and  the  corpora- 
tion, which  could  not  be  violated  by  the  state 
by  any  attempt  in  the  future  to  repeal  the 
immunity  from  taxation  granted  to  this 
corporation.  It  remains,  then,  to  consider 
whether  or  not  this  immunity  has  passed  to 
the  present  corporation. 

In  the  petition  t(x  appeal  it  is  claimed  that 
the  charter  of  the  Dismal  Swamp  Canal  Com- 
pany contains  a  perpetual  exemption  from 
taxation  of  "all  the  property,  rights  and  fran- 
chises of  the  company,  its  successors  and  as- 
signs," and  this  exemption  accrues  to  the 
benefit  of  the  petitioner  by  force  of  sections 
1233  and  1234  of  the  Code  of  Virginia  of  1887 
[Ann.  Code  1904,  p.  623],  by  which  it  became 
such  successor  and  assignee  by  the  name  of 
the  Lake  Drummond  Canal  &  Water  Com- 
pany; and,  secondly,  that  the  exemption  be- 
ing a  contract  with  the  state  of  Virginia  and 
a  compact  between  the  state  of  Virginia  and 
the  state  of  North  Carolina,  expressly  de- 
clared by  the  concurrent  acts  of  said  states, 
the  act  of  Assembly  of  April  15,  1903,  p.  144, 
S  27  [Ann.  Code  1904,  p.  723,  9  1313a],  under 
which  this  proceeding  is  taken  by  the  State 
Corporation  Commission,  if  enforced.  Is  a  vio- 
lation of  the  Constitution  of  the  United 
States,  which  prohibits  the  impairment  of  the 
obligations  of  contracts,  and  is  therefore  un- 
constitutional and  void. 

Sections  1233  and  1234  of  the  Code  of  1887 
[Ann.  Code  1904,  p.  623]  are  as  follows: 

"Sec  1233.  Sale  of  company's  property  un- 
der deed  of  trust;  what  it  passes;  dissoln* 
tion  of  company;  purchaser,  a  corporation. — 
If  a  sale  be  made  under  a  deed  of  trust  or 
mortgage  executed  by  a  company  on  all  its 


works  and  property,  and  there  be  a  convey- 
ance pursuant  thereto,  such  sale  and  convey- 
ance shall  pass  to  the  purchaser  at  the  sale, 
not  only  the  works  and  property  of  the  com- 
pany as  they  were  at  the  time  of  making  the 
deed  of  trust  or  mortgage,  but  any  works 
which  the  company  may,  after  that  time  aad 
before  the  sale,  have  constructed,  and  all 
other  property  of  which  it  may  be  possessed, 
at  the  time  of  the  sale,  other  than  debts  due 
'to  it  Upon  such  conveyance  to  the  purchas- 
er, the  said  company  shall  Ipso  facto  be  dis- 
solved. And  the  said  purchaser  shall  forth- 
with be  a  corporation,  by  any  name  which 
may  be  set  forth  in  the  said  conveyance,  or 
in  any  writing  signed  by  him  and  recorded 
in  the  court  in  which  the  conveyance  shall 
be  recorded. 

"Sec.  1234.  The  corporation  created  by  or 
in  consequence  of  such  sale  and  conveyance 
shall  succeed  tb  all  such  franchises,  rights, 
and  privileges,  and  perform  all  such  duties 
as  would  have  been  had,  or  should  have  beeu 
performed,  by  the  first  company,  but  for  such 
sale  and  conveyance.  Including  the  duty  of 
maintaining  and  operating  any  branch  or 
lateral  ro^.d  which  may  have  been  construct- 
ed and  operated  before  the  sale,  and  of  trans- 
porting freight  and  passengers  therein  save 
only  that  the  corporation  so  created  shall  not 
be  entitled  to  the  debts  due  to  the  first  com- 
pany, and  shall  not  be  liable  for  any  debts 
of,  or  claims  against,  the  said  first  company 
which  may  not  be  expressly  assumed  in  the 
contract  of  purchase,  and  the  whole  profits 
of  the  business  done  by  such  corporation  shall 
belong  to  the  said  purchaser  and  his  assigns. 
His  interest  in  the  corporation  shall  be  per- 
sonal estate,  and  he  or  his  assigns  may  cre- 
ate so  many  shares  of  stock  therein  as  he  or 
they  may  think  proper,  not  exceeding  to- 
gether the  amount  of  stock  in  the  first  com- 
pany at  the  time  of  the  sale,  and  assign  the 
same  in  the  book  to  be  kept  for  that  pur- 
pose. The  said  shares  shall  th^eupon  be  on 
the  footing  of  shares  in  joint  stock  companies 
generally,  except  only  that  the  first  meeting 
of  the  stockholders  shall  be  held  on  such  dav 
and  at  such  place  as  shall  be  fixed  by  the 
said  purchaser,  of  which  notice  shall  be  pub- 
lished for  two  successive  weeks  in  a  news- 
paper." 

Without  undertaking  to  trace  the  liistory 
of  these  sections  beyond  the  Code  of  1849,  it 
is  enough  to  say  that  they  have  undergone 
little  change  since  that  time.  To  those  sec- 
tions the  Lake  Drummond  Company  must 
look  for  its  corporate  franchises,  rights,  and 
privileges.  By  force  of  section  1233  the  fore- 
closure of  the  deed  of  trust  and  conveyance 
to  the  purchaser  under  it  by  the  Dismal 
Swamp  Canal  Company  operated  ipso  facto 
to  dissolve  that  company,  and  so  with  the 
successive  sales,  purchases,  and  conveyances 
under  subsequent  deeds  of  trust  By  sec- 
tion 1234  the  new  corporation  thus  created 
succeeds  to  "all  such  franchises,  rights  and 
privileges,  and  perform  all  such  duties  as 
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would  have  been  had,  or  Bhould  have  been 
performed  by  the  first  company,  but  for  such 
sale  and  conveyance." 

It  follows  from  what  has  been  said  that 
the  existing  company,  by  virtue  of  the  con- 
veyance to  it,  and  as  a  corp(»*atlon  having  its 
origin  and  existence  only  under  and  by  force 
of  section  1234,  succeeds  to  only  such  fran- 
chises, rights,  and  privileges  as  pass  by  force 
of  the  language  employed  in  that  section,  and 
not  by  virtue  of  the  assignability  of  the  orig-' 
inal  contract  of  exemption  from  taxation 
granted  to  the  .Dismal  Swamp  Canal  Com- 
pany, its  successors  and  assigns. 

The  case  is.  different  from  that  of  New 
Jersey  ▼.  Wilson,  supra.'  In  that  case  the 
exemption  was  held  to  pass  with  the  land. 
The  purchaser  of  'the  Indian  title  was  a  natu- 
ral person.  He  did  not  derive  his  capacity 
to  receive  from  the  state  of  New  Jersey. 
"The  privilege,*'  says  the  opinion  in  that 
case,  "though  for  the  benefit  of  the  Indians, 
is  annexed,  by  the  terms  which  create  it,  to 
the  land  itself,  not  to  their  persons.  It  is 
for  their  advantage  that  it  should  be  an- 
nexed to  the  land,  because  in  the  event  of  a 
sale,  on  which  alone  the  question  .could  be- 
come material,  the  value  would  be  enhanced 
by  it.  It  is  not  doubted  but  that  the  state  of 
New  Jersey  might  have  insisted  on  a  sur- 
render of  this  privilege  as  the  sole  condition 
on  which  a  sale  of  the  property  should  be 
allowed.  But  this  condition  has -not  been  in- 
sisted on.  The  land  has  been  sold,  with  the 
assent  of  the  state,  with  all  its  privileges 
and  immunities.  The  purchaser  succeeds, 
with  the  assent  of  the  state,  to  all  the  rights 
of  the  Indians.  He  stands  with  respect  to 
this  land  in  their  place,  and  claims  the  benefit 
of  their  contract  This  contract  is  certainly 
impaired  by  a  law  which  would  annul  this 
essential  'part  of  it." 

The  case  of  an  artificial  person — of  a  cor- 
poration deriving  its  existence,  its  capacities, 
and  its  franchises  from  the  state — ^Is  wholly 
different  from  that  of  a  natural  person.  In 
the  Indian  land  case  all  that  was  enjoyed  by 
the  Indians  passed  to  the  purchaser  from 
them;  in  the  absence  of  objection  by  the 
state,  its  assent  in  sych  case  being  presumed. 
In  the  case  of  a  corporation  its  capacity  to 
take  is  to  be  measured  by  the  expressed  will 
of  the  state. 

What  force,  then,  is  to  be  given  to  the 
words  "franchises,  rights,  and  privileges"  in 
this  section? 

There  are  numerous  cases  decided  by  the 
Supreme  Court  of  the  United  States  upon  the 
subject,  and  it  is  a  matter  of  regret  that 
they  appear  not  to  be  entirely  harmonious. 
There  is,  however,  a  principle  upon  which 
they  seem  to  be  agreed. 

In  Providence  Bank  v.  Billings,  4  Pet  614, 
7  L.  Ed.  039,  Chief  Justice  Marshall  thus 
states  the  law:  "That  the  taxing  power  is 
of  vital  importance,  that  it  is  essential  to 
the  existence  of  government  are  truths 
which  it  cannot  be  necessary  to  reaffirm. 


They  are  acknowledged  and  asserted  by  all. 
It  would  seem  that  the  relinquishment  of 
such  a  power  is  never  to  be  assumed.  We 
will  not  say  that  a  state  may  not  relinquish 
it;  that  a  consideration  sufficiently  valuable 
to  induce  a  partial  release  of  it  may  not  ex- 
ist; but  as  the  whole  community  Is  inter- 
ested m  retaining  it  undiminished,  that  com- 
munity has  a  right  to  insist  that  Its  abandon- 
ment ought  not  to  be  presumed  in  a  case  in 
which  the  deliberate  purpose  of  the  state  to 
abandon  it  does  not  appear."  This  may  be 
regarded  as  the  controlling  canon  of  inter- 
pretation in  such  cases. 

In  Tucker  v.  Ferguson,  22  Wall.  527,  22  L. 
Ed.  805,  the  principle  is  maintained  that  the 
taxing  power  may  be  restrained  by  contract 
in  special  cases  for  the  public  good,  but  such 
a  contract  "is  to  be  rigidly  scrutinized,  and 
never  permitted  to  extend,  either  in  scope 
or  duration,  beyond  what  the  terms  of  the 
concession  clearly  require.'* 

In  Chicago,  Burlington,  etc.,  R.  B.  Co.  v. 
State  of  Missouri,  120  U.  S.  669,  7  Sup.  Ct 
693,  30  L.  Ed.  732,  Justice  Harlan  said:  "It 
is  a  settled  doctrine  of  this  court  that  an 
immimity  from  taxation  by  the  state  will  not 
be  recognized  unless  granted  in  terms  too 
plain  to  be  mistaken.*' 

In  Pickard  v.  East  Tenn.,  etc.,  R.  Co.,  130 
U.  S.  637,  9  Sup.  Ct  640,  32  L.  Ed.  1051,  Jus- 
tice Field  says:  "It  has  been  held,  and  the 
doctrine  has  been  so  often  repeated  that  it 
is  no  longer  an  open  question,  that  the  Legis- 
lature of  a  state  may  exempt  the  property 
of  particular  persons  or  corporations  from 
taxation,  either  for  a  limited  period  or  per- 
petually; but  to  Justify  the  conclusion  that 
such  exemption  is  granted  it  must  appear  by 
language  so  clear  and  unmistakable  as  to 
leave  no  doubt  of  the  purpose  of  the  Legisla- 
ture. The  power  of  taxation  is  one  of  the 
highest  attributes  of  sovereignty,  and  the 
suspension  of  its  exercise  as  to  any  persons 
or  property  is  not  a  matter  to  be  presumed 
or  inferred.  It  must  be  declared,  or  It  will 
not  be  deemed  to  exist  If  the  Legislature 
can  lay  aside  a  power  devolved  upon  it  for 
the  good  of  the  whole  people  of  the  state 
for  the  benefit  of  a  private  party,  it  must 
speak  in  such  unmistakable  terms  that  they 
will  not  admit  of  any  reasonable  construction 
consistent  with  the  reservation  of  the  power. 
Yielding  to  the  doctrine  that  Immunity  from 
taxation  may  be  granted,  that  point  being  al- 
ready adjudged,  it  must  be  considered  as  a 
personal  privilege  not  extending  beyond  the 
immediate  grantee,  unless  otherwise  so  de- 
clared in  express  terms.  The  same  consid- 
erations which  call  for  clear  and  unambigu- 
ous language  to  Justify  the  conclusion  that 
immunity  from  taxation  has  been  granted  in 
any  instance  must  require  similar  distinct- 
ness of  expression  before  the  immunity  will 
be  extended  to  others  than  the  original 
grantee.  It  will  not  pass  merely  by  a  con- 
veyance of  the  property  and  franchises  of  a 
railroad  company,  although  such  company 
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may  hold  itB  property  exempt  from  taxa- 
tion." 

Can  it  be  said  that  section  1234  in  clear 
and  unambiguous  language  justifies  the  con- 
clusion that  the  Legislature  intended  that 
the  original  Immunity  from  taxation  grant- 
ed to  the  Dismal  Swamp  Canal  Company 
should  pass  to  and  vest  in  the  Lake  Drum- 
mond  Canal  &  Water  Company?  Upon  this 
point,  as  we  have  said,  the  authorities  are 
not  easy  to  be  reconciled. 

In  Humphrey  v.  Pegues,  16  Wall.  244,  21 
L.  Ed.  326,  it  appears  that  the  Cheraw  & 
Darlington  Railroad  Company  was  chartered 
by  the  General  Assembly  of  South  Carolina, 
which  provided  that  for  the  purpose  of  or- 
ganizing and  forming  the  company  all  the 
powers  conferred  by  the  charter  of  the  Wil- 
mington &  Manchester  Railroad  Company 
on  the  commissioners  therein  named  should 
be  vested  in  the  town  af  Cheraw,  and  all 
the  powers,  rights,  and  privileges  granted  to 
that  company  shall  be  and  are  hereby  grant- 
ed to  the  Cheraw  Railroad  Company,  and 
subject  to  tbe  conditions  therein  contained* 
and  the  question  was,  what  passed  under 
the  terms  '^powers,  rights,  and  privileges.*' 
Mr.  Justice  Hunt,  in  his  opinion,  said:  '*A11 
the  'privileges,'  as  well  as  powers  and  rights, 
of  the  prior  company,  were  granted  to  the 
latter.  A  more  important  or  more  compre- 
hensive privilege  than  a  perpetual  immunity 
from  taxation  can  scarcely  be  imagined. 
It  contains  the  essential  idea  of  a  peculiar 
benefit  or  advantage  as  a  special  exemption 
from  a  burden  falling  upon  others."  And 
the  immunity  from  taxation  was  upheld. 

In  Morgan  v.  State  of  Louisiana,  93  U.  S. 
217,  23  L.  Ed.  860,  Mr.  Justice  Field  uses  the 
following  language:  "Much  confusion  of 
thought  has  arisen  in  this  case  and  in  sim- 
ilar, cases  from  attaching  a  vague  and  un- 
defined meaning  to  the  term  'franchises.'  It 
is  often  used  as  synonymous  with  'rights,' 
'privileges,'  and  Immunities,'  though  of  a 
personal  and  temporary  character;  so  Uiat, 
If  any  one  of  these  exists,  it  is  loosely  termed 
a  ^franchise,'  and  is  supposed  to  pass  upon 
a  transfer  of  the  franchises  of  the  com- 
pany. But  the  term  must  always  be  con- 
sidered in  connection  with  the  corporation 
or  property  to  which  it  la  alleged  to  apper- 
tain. The  franchises  of  a  railroad  corpora- 
tion are  rights  or  privileges  which  are  essen- 
tial to  the  operation  of  the  corporation,  and 
without  which  its  road  and  works  would  be 
of  little  value;  such  as  the  franchise  to 
run  cars,  to  take  tolls,  to  appropriate  earth 
and  gravel  for  the  bed  of  its  road,  or  water 
for  its  engines,  and  the  like.  They  are 
positive  rigbts  or  privileges,  without  the  pos- 
session of  which  the  road  of  the  company 
could  not  be  successfully  worked.  Immu- 
nity from  taxation  is  not  one  of  them.  The 
former  may  be  conveyed  to  the  purchaser 
of  the  road  as  part  of  the  property  of  the 
company;    the  latter  la  personal,  and  inca- 


pable of  transfer  without  express  statutory 
direction."  Railroad  Co.  v.  Hamblen  County, 
102  U.  S.  273,  26  L.  Ed.  152;  Pickard  v. 
Railroad  Co.,  supra. 

In  the  latter  case  it  is  said  upon  this  point 
that:  "There  are  some  cases  where  the 
term  'privileges'  has  been  held  to  include 
immunity  from  taxation,  but  that  has  gen- 
erally been  where  other  provisions  of  the 
act  have  given  such  meaning  to  it.  The 
later,  and,  we  think,  the  better,  opinion  Is 
that*  unless  other  provisions  remove  all 
doubt  of  the  intention  of  the  Legislature  to 
Include  the  immunity  in  the  term  'priv- 
ileges,' it  will  not  be  so  construed.  It  can 
have  its  full  force  by  confining  it  to  other 
grants  to  the  corporation." 

In  Phoenix  Fire  &  Marine  Ins.  Co.  v. 
State  of  Tennessee,  161  U.  S.  174.  16  Sup. 
Ct.  471,  40  L.  Ed.  660,  Mr.  Justice  Peckham 
says:  "It  cannot  be  denied  that  the  deci- 
sions of  this  court  are  somewhat  involved 
in  relation  to  this  question  of  exemption.  It 
is  difficult  in  some  cases  to  distinguish  the 
language  used  in  each  so  far  that  the  differ- 
ent results  arrived  at  by  the  court  can  be 
seen  to  be  founded  upon  a  real  difference  in 
the  meaning  of  such  language.  The  ques- 
tion has  sometimes  arisen  upon  the  consol- 
idation of  different  companies,  and  some- 
times upon  a  sale  under  a  mortgage  foreclo- 
sure. Among  the  former  is  the  case  of 
Keokuk  &  W.  R.  Co.  v.  Missouri,  152  U.  S. 
301,  14  Sup.  Ct  502,  38  L.  Ed.  450,  where, 
under  the  laws  of  Missouri,  there  was  a 
provision  that  the  consolidated  companies 
should  be  'subject  to  all  the  liablMtles  and 
bound  by  all  the  obligations  of  the  com- 
panies within  this  state,*  and  'be  entitled 
to  the  same  franchises  and  privileges  under 
the  laws  of  this  state  as  if  the  consolida- 
tion ^  had  not  taken  place.'  The  question 
was  said  to  admit  of  doubt  whether  under 
the  name  'franchises  and  privileges'  an  im- 
munity from  taxation  passed  to  the  new  com- 
pany. Various  cases  are  cited  in  the  opiu- 
ion,  which  was  delivered  by  Mr.  Justice 
Brown,  showing  the  grounds  taken  by  this 
court  in  such  cases."  The  learned  Judge 
then  discusses  the  decisions  upon  this  sub- 
ject, and  reaches  this  conclusion:  "If  this 
were  an  original  question,  we  should  have 
no  hesitation  in  holding  that  the  plaintiff 
in  error  did  not  acquire  the  exemption  from 
taxation  claimed  by  it,  and  we  think  at  the 
present  time  the  weight  of  authority,  as 
well  as  the  better  opinion,  is  In  favor  of  the 
si^me  conclusion  which  we  should  otherwise 
reach."  The  exemption  was  denied,  and  the 
general  principle  reaffirmed,  that  there  is  no 
inference  in  favor  of  an  exemption  from 
taxation  if  the  Legislature  did  not  affirma- 
tively grant  the  right.  "To  assert,"  said  he, 
"that  there  is  an  inference  in  favor  of  an 
exemption  from  taxation  is  a  complete  over- 
turning of  the  universal  rule  in  regard  to 
taxation.    The  power  and  the  right  to  tax 
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are  always  presumed,  and  the  exemption  is 
to  be  clearly  granted.  Mere  silence  Is  the 
same  as  a  denial  of.  exemption." 

In  the  Golf  &  Ship  Island  Ry.  Co.  ▼• 
Hewes,  183  U.  S.  66,  22  Sup.  Ct  26,  46  L.  Ed. 
86,  speaking  of  the  construction  to  be  given 
to  language  such  as  is  used  in  section  1234, 
the  court  says  that  the  better  opinion  is  that 
a  subrogation  to  the  rights  and  privileges  of 
a  former  corporation  does  not  include  an 
immunity  from  taxation;  citing  Phoenix  Fire 
&  Marine  Ins.  Go.  v.  Tennessee,  supra. 

We  come  now  to  a  case  in  which  the  Su- 
preme Court  has  construed  a  statute  iden- 
tical with  that  found  in  our  Code. 

The  state  of  West  Virginia,  by  a  charter 
granted  to  the  Covington  &  Ohio  Railroad 
Company,  provided  that  '*no  taxation  upon 
the  property  of  the  said  company  shall  be 
imposed  by  the  state  until  the  profits  of  said 
company  shall  amount  to  ten  per  cent  on  the 
capital  of  the  company."  Subsequently  the 
Legislature  of  that  state  passed  an  act  which 
authorized  a  consolidation  of  the  Covington  & 
Ohio  Railroad  Company  when  organized  un- 
der the  act  of  March  1,  1866  (Acts  1866,  js 
127,  c.  131),  with  one  or  more  railroad  com- 
panies, including  the  West  Virginia  Central 
Railway  Company,  the  consolidated  company 
to  be  known  as  the  Chesapeake  &  Ohio  Rail- 
road Company,  and  to  be  vested  with  **all  the 
rights,  privileges,  franchises  and  property 
which  may  have  been  vested  in  either  com- 
pany prior  to  the  act  of  consolidation.'*  By 
an  act  of  the  Legislature  passed  January  26» 
1870  (Acts  1870,  p.  6,  c.  3),  it  was,  among 
other  thihgs,  provided  that  the  Chesapeake  & 
Ohio  Railroad  Company  might  borrow  such 
sums  of  money  as  might  be  necessary,  and 
secure  the  payment  of  such  loans;  and  the 
railroad  company  was  thereby  declare  to  be 
entitled  to  all  the  benefits  of  the  charter  of 
the  Covington  &  Ohio  Railroad,  and  to  all  the 
rights,  interests,  benefits,  and  privileges,  and 
be  subject  to  all  the  duties  and  responsibil- 
ities provided  and  declared  in  the  said  con- 
tract and  in  the  statutes  therein  referred  to. 
The  Chesapeake  A  Ohio  Railroad  Company 
completed  its  line  of  railroad,  and  put  the 
same  into  operation,  and  in  order  to  do  so 
issued  a  large  amount  of  bonds,  secured  by 
deed  of  trust,  and  in  default  of  payment  pro- 
ceedings of  foreclosure  and  sale  of  the  prop- 
erty were  prosecuted  to  final  decrees  in  the 
courts  of  Virginia  and  West  Virginia;  so 
that  all  the  railroad  property  in  West  Vir- 
ginia was  sold,  and  conveyed  to  purchasers, 
who,  in  pursuance  of  the  statute  then  .in 
force  applicable  thereto,  became  a  corpora- 
tion under  the  name  of  the  Chesapeake  ft 
Ohio  Railway  Company.  The  statute  here 
referred  to,  as  appears  from  the  opinion,  is 
identical  with,  and  is,  indeed,  taken  from, 
the  Code  of  Virginia.  In  1879  (Acts  1879,  p. 
104,  c  78)  the  Legislature  of  West  Virgliiia 
passed  an  act  subjecting  the  property  of  the 
Chesapeake  ft  Ohio  Railway  (Company  to 
taxation.     The    question     was    ultimately 


brought  before  the  Supreme  Court  of  the 
United  States  in  Chesapeake  &  Ohio  Rail- 
way Co.  V.  Miller,  114  U.  S.  176,  5  Sup.  Ct 
813,  29  L.  Ed.  121.  Mr.  Justice  Matthews  de- 
livered an  elaborate  opinion,  from  which  we 
think  it  clearly  appears  (1)  that  the  words 
somewhat  relied  upon  by  the  plaintiir  in  er- 
TOT  in  this  case,  that  the  grant  of  immunity 
from  taxation  was  not  only  to  the  original 
company,  but  to  **their  heirs  and  assigns,  for- 
ever," does  not  affect  the  result  the  ques- 
tion being,  not  whether  the  immunity  was 
capable  of  assignment  but  whether  there  is 
a  clear  expression  of  legislative  intention 
that  this  immunity  should  pass  to  and  vest  in 
the  new  corporation  created  by  force  of  sec- 
tion 1234.  Says  the  court:  "There  is  no 
claim  that  the  exemption  passed  to  the  trus- 
tees in  the  trust  deeds  or  mortgages  given 
to  secure  the  payment  of  the  bonds  of  the 
company;  and  none  can  be  made  that  it 
passed  to  the  purchasers  by  the  Judicial  sale 
made  under  the  decree  for  foreclosure  and 
sale  by  force  of  the  statute  declaring  what 
such  a  sale  should  pass.  The  language  of 
the  act' upon  this  subject  is  that  'such  sale 
and  conveyance  shall  pass  to  the  purchaser 
at  the  sale,  not  only  the  works  and  property 
of  the  company,  as  they  were  at  the  time 
of  making  the  deed  of  trust  or  mortgage,  but 
any  works  which  the  company  may,  after 
that  time  and  before  the  sale,  have  con- 
structed and  all  other  property  of  which  it 
may  be  possessed  at  the  time  of  the  sale, 
other  than  debts  due  to  it*  So  far  nothing 
is  said  of  what  rights,  privileges,  franchises, 
and  immunities  shall  vest  in  the  purchaser 
in  respect  to  the  property,  the  title  to  which 
is  thus  conveyed.  The  act  however,  pro- 
ceeds to  say  that  *upon  such  conveyance  to 
the  purchaser,  the  said  company  shall  ipso 
facto  be  dissolved.*  From  this  it  necessarily 
follows  that  all  privileges  which  by  the  terms 
of  its  charter  were  personal  to  It  ceased  with 
its  dissolution.  But  the  statute  adds:  'And 
the  said  purchaser  shall  forthwith  be  a  cor- 
poration by  any  name  which  may  be  set 
focth  in  said  conveyance  or  in  any  writing 
signed  by  him  or  them  and  recorded  in  the 
recorder's  office  of  any  county  wherein  the 
property  so  sold,  or  any  part  thereof,  is  sit- 
uated, or  where  said  conveyance  is  recorded.* 
Thus  is  formed  a  new  corporate  body,  suc- 
ceeding to  the  title  of  the  property  sold  and 
conveyed  to  It  but  deriving  its  existence 
from  this  law,  and  not  from  the  original  act 
of  incorporation,  which  constituted  the  char- 
ter of  its  predecessor,  and  with  such  powers, 
rights,  privileges,  franchises,  and  immunities 
only  as  are  conferred  upon  it  by  the  law 
which  has  brought  It  into  being. 

"These  are  defined  in  the  next  succeeding 
section.  So  far  as  material  to  the  question, 
its  language  is:  *The  corporation  created  by 
or  in  consequence  of  such  sale  and  convey- 
ance shall  succeed  to  all  such  franchises, 
rights  and  privileges,  and  perform  all  such 
duties  as  would  have  been  had,  or  should 


Va.) 


LAKB  DKUMMOND  CANAL  k  WATSB  CO.  t.  COMMONWEALTH. 


611 


baTe  been  performed,  by  tbe  first  companyt 
but  for  such  sale  and  conveyance,*  etc. 

*'It  is  earnestly  contended  on  behalf  of  tbe 
plaintiff  in  error  that  by  virtue  of  this  lan- 
guage it  is  entitled  to  enjoy  the  property 
formerly  belonging  to  the  Chesapeake  & 
Ohio  Railroad  Company,  its  predecessor,  pre- 
cisely as  though  It  had  been  incorporated 
under  the  charter'  of  that  company,  and 
therefore  with  the  exemption  from  taxation 
which  was  conceded  to  that  company.  But 
broad,  general,  and  comprehensive  as  the 
lan^ruage  is,  we  cannot,  in  reference  to  the 
subject-matter  now  in  hand,  apply  it  with 
that  force  and  meaning.  The  words  used 
are.  It  will  be  observed,  'franchises,  rights 
and  privileges  *  *  *  as  would  have  been 
had,  •  •  .•  by  the  first  company,  but 
for  such  sale,'  etc.  There  is  no  express  ref- 
erence  to  a  grant  of  any  exemption  or  im- 
munity. Nothing  is  said  in  relation  to  the 
subject  of  taxation.  The  words  actually 
used  do  not  necessarily  embrace  a  grant  of 
such  an  exemption."  Then  follows  a  cita* 
tion  of  Morgan  v.  Louisiana,  93  U.  S.  217,  23 
L.  Ed.  860,  which  Already  appears  in  this 
opinion. 

Continuing,  Justice  Matthews  says: 
''Here  there  is  no  such  express  statutory  di- 
rection. Nor  is  there  an  equivalent  implica- 
tion by  necessary  construction.  There  is 
nothing  in  the  language  itself,  nor  the  con- 
text, nor  the  subject-matter  of  the  legisla- 
tion, nor  the  situation  and  relation  of  the 
parties  to  be  affected,  which  indicates  that  a 
grant  of  an  exemption  from  taxation  to  a 
particular  railroad  corporation,  or  to  a  class 
of  such,  was  in  the  contemplation  of  the 
Legislature.  The  subject-matter  of  this  leg- 
islation was,  not  the  original  construction 
of  railroads,  but  the  operation  of  railroads 
already  constructed.  The  state  was  not  in 
the  attitude  of  a  contractor,  soliciting  sub- 
scriptions of  capital,  in  the  formation  of 
companies  to  undertake  .the  risk  of  public 
improvements  for  the  benefit  of  the  state, 
with  the  hazard  of  loss,  and  perhaps  financial 
ruin,  to  the  first  promoters,  and  offering  ex- 
emptions from  taxation  as  a  consideration, 
by  way  of  contract,  for  the  acceptance  of 
its  proposals.  It  was ,  legislating  in  refer- 
ence to  enterprises  already  undertaken,  pros- 
ecuted and  completed  by  companies  original- 
ly thus  incorporated,  and  who,  by  reason  of 
insolvency,  had  been  stripped  of  their  prop- 
erty by  creditors,  and  sentenced  by  the  law 
to  dissolution;  and  the  purpose  of  the  stat- 
ute was  simply  to  provide  suitable  means 
of  incorporating  the  purchasers  to  facilitate 
their  use  of  the  property  in  operating  it  for 
the  benefit  of  the  public,  as  designed  from  the 
beginning.  These  purchasers  had  not  bought 
the  immunity  now  demanded  either  from  the 
state  or  the  prior  possessor.  The  contract 
of  the  creditors  would  be  fully  met,  on  fail- 
ure of  payment  of  the  stipulated  debt,  by 
subjecting  to  sale  the  property  pledged  for 
Its  payment,  with  such  rights,   franchises, 


and  privileges  only  as  were  necessary  for  its 
beneficial  use  and  enjoyment  The  immuni- 
ty from  taxation,  as  we  have  already  said, 
was  not  necessarily  included  in  that  desig- 
nation. The  debtor  corporation  and  its  cred- 
itors combined  could  not  confer  upon  the 
purchasers  any  rights  which  were  not  as- 
signable; and,  as  no  consideration  moved  to 
the  state  for  a  renewal  of  the  grant,  there  is 
no  motive  for  finding,  by  mere  construction 
and  implication,  what  the  words  of  the  law 
have  failed  to  express.  That  certainly  is 
not  a  reasonable  interpretation  for  which  no 
sufilcient  reason  can  be  assigned.  We  con- 
clude, therefore,  that  the  act  from  which 
the  plaintiff  in  error  derives  its  corporate 
existence  and  powers  in  West  Virginia  does 
not  contain  a  renewal  of  the  grant  by  ex- 
emption from  taxation.*' 

To  the  same  effect  is  Norfolk  &  Western 
Ry.  Co.  V.  Pendleton,  156  U.  S.  667,  15  Sup. 
Ct  418,  39  L.  Ed.  574,  which  also  construes 
statutes  of  this  state. 

There  is  another  ground  upon  which  the 
Judgment  of  the  Corporation  Commission  may 
be  sustained. 

The  first  mortgage  upon  the  property  of  the 
Dismal  Swamp  Canal  Company  was  executed 
in  1867.  When  it  was  foreclosed  that  com- 
pany ceased  to  exist,  and  a  new  company 
came  into  existence,  which  derived  its  vitality 
from  section  1234.  -  Upon  this  point  the  au- 
thorities which  we  have  considered  are  con- 
clusive. 

By  the  Constitution  adopted  in  1851  It  is 
provided  that  taxation  shall  be  equal  and 
uniform  throughout  the  commonwealth,  and 
all  property  shall  be  taxed  in  proportion  to 
its  value,  which  shall  be  ascertained  in  such 
manner  as  shall  be  prescribed  by  law.  Const 
art  10,  S  1  [Ann.  Code  1904,  p.  cclxii].  This 
provision,  or  its  equivalent  has  been  con- 
tinued in  the  organic  law  of  this  state  down 
to  the  adoption  of  tbe  present  Constitution. 
It  was  beyond  the  power  of  the  Legislature, 
in  the  face  of  this  provision,  to  have  granted 
a  perpetual  exemption  from  taxation  to  a  cor- 
poration, either  by  a  special  act  of  incorpora- 
tion or  by  force  of  a  general  law.  This  posi- 
tion seems  to  be  incontrovertible  in  principle, 
and  is  abundantly  supported  by  authority. 

In  Keokuk  R.  Co.  v.  State  of  Missouri,  152 
U.  S.  301,  14  Sup.  Ct  592,  38  L.  Ed.  450,  it 
is  said:  "When  the  new  corporation  came 
into  existence,  it  came  precisely  as  if  it  had 
been  organized  under  a  charter  granted  at 
the  date  of  the  consolidation,  and  subject  to 
the  constitutional  provisions  then  existing, 
which  required  that  no  property,  real  or  per- 
sonal, should  be  exempted  from  taxation,  ex- 
cept such  as  was  used  exclusively  for  public 
purposes;  in  other  words,  that  the  exemption 
from  taxation  contained  in  section  9  of  the 
original  charter  of  the  Alexandria  &  Bloom- 
field  Railway  Company  did  not  pass  to  the 
Missouri,  Iowa  &  Nebraska  Company.  As 
was  said  of  an  Arkansas  corporation  in  St 
Louis,  I.  M.  &  S.  R.  Co.  V.  Berry,  113  U.  8. 
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466,  475,  5  Sup.  Ct  529,  534,  28  L.  EdL  1065: 
'It  came  Into  existence  as  a  corporation  of 
the  state  of  Arkansas,  In  pursuance  of  Its 
Constitution  and  laws,  and  subject  in  all  re- 
spects to  their  restrictions  and  limitations. 
Among  these  was  that  one  which  declared 
that  "the  property  of  corporations,  now  ex- 
isting, or  hereafter  created,  shall  forever  be 
subject  to  taxation  the  same  as  property  of 
individuals."  This  rendered  it  Impossible  for 
the  consolidated  corporation  to  receive  by 
transfer  from  the  Cairo  &  Fulton  Railroad 
Company,  or  otherwise,  the  exemption  sought 
to  be  enforced  In  this  suit' " 

In  Louisville,  etc.,  R.  R.  Co.  v.  Palmes,  109 
U.  S.  244,  3  Sup.  Ct'  193,  27  L.  Ed.  922,  the 
court  said:  "But  the  grant  to  the  Pensacoia 
ft  Louisville  Railroad  Company  by  the  act  of 
1872  and  that  to  the  Pensacola  Railroad  Com- 
pany by  the  act  of  1877,  though  in  form  the 
renewal  or  transfers  of  previously  existing 
grants,  were  in  fact  the  creation  of  new 
ones.  In  Trask  v.  Maguire,  18  Wall.  891, 
21  L.  Ed.  938,  it  was  said,  speaking  of  sim- 
ilar provisions  In  the  Constitution  of  Mis- 
souri: 'The  inhibition  of  the  Constitution 
applies  in  all  its  force  against  the  renewal 
of  an  exemption  equally  as  against  its  orig- 
inal creation/  "  Gulf  &c.  Ry.  Co.  v.  Hewes, 
supra;  Maryland  v.  Northern  Cent  Ry.  Co., 
44  Md.  131;  Bloxham  v.  F.  C.  &  R.  R.  Co., 
36  Fla.  625,  17  South.  902;  Shaw  ▼.  Coving- 
ton, 194  U.  S.  593,  24  Sup.  a.  754,  48  L.  EdL 
1131. 

If,  therefore,  the  construction  contended 
for  by  plaintiff  in  error  be  given  to  section 
1234,  its  effect  would  be  to  violate  that  rule 
of  equality  and  uniformity  of  taxation  im- 
posed by  the  Constitution  of  this  state  in 
force  when  the  several  deeds  of  trust  under 
which  the  plaintiff  in  error  claims  were  exe- 
cuted and  foreclosed. 

Upon  the  whole  case  we  are  of  opinion 
that  there  is  no  error  in  the  Judgment  of 
the  Corporation  Commission. 


(103  Va.  890) 

RICHMOND  &  P.   ELECTRIC  RT.   CO.  r. 
SEABOARD  AIR  LINE  RY. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

12,  1905.) 

EMINENT    DOMAIN— BAILRO ADS— RIGHT   OF   WAT 

— CONDEMNATION — CONTINUANClfr— 

DAMAGES— ELEMENTS. 

1.  Code  1887.  §§  1075,  1076,  1079,  provide  for 
the  condemnation  of  a  railroad  right  of  way; 
and  section  1081  declares  that  no  order  or  in* 
junction  shall  be  awarded  to  stay  the  proseca- 
tion  of  the  work,  unless  the  company  is  trans- 
cending its  authority,  or  such  injunction  is  re- 
quired to  prevent  injury  which  cannot  be  ade- 
?uately  compensated  in  damages ;  and  section 
084  provides  for  a  proceeding  to  ascertain 
what  persons  are  entitled  to  the  fund  awarded 
for  land  taken,  and  in  what  proportions.  Held 
that,  under  such  sections,  alleged  owners  of 
land  sought  to  be  condemned  for  a  railroad 
right  of  way  were  not  entitled  to  have  the  pro- 
ceedings stayed  pending  a  suit  in  eqiuity  be- 
tween such  alleged  owners,  involving  the  title 
"4  the  land. 


2.  Under  Code  1887,  I  1079,  providing  that 
the  report  of  commissioners  in  railroad  condem- 
nation proceedings  shall  be  confirmed,  unless 
good  cause  is  shown  to  the  contrary,  and  that 
the  amount  awarded  may  be  paid  into  court,  or 
to  the  persons  entitled  thereto,  the  amount 
awarded  to  landowners  by  such  report  is  to  be 
treated  as  prima  facie  correct. 

3.  In  a  proceeding  to  condemn  land  for  a  rail- 
road right  of  way, .the  fact  that  the  land  was 
available  for  a  public  park,* and  that  the  owners 
intended  to  improve  the  same  for  that  puri)ose 
in  the  future,  and  use  it  as  a  source  of  revenue 
in  connection  with  an  electric  railway,  was  too 
speculative,  remote,  and  conjectural  to  be  con- 
sidered as  an  element  of  damage. 

Error  to  Chesterfield  County  Court 
Proceedings  by  the  Ricbmond,  Petersburg 
&  Carolina  Railroad  Company,  continued  by 
the  Seaboard  Air  Line  Railway,  its  sucoesaor, 
for  the  condemnation  of  a  right  of  way. 
From  an  award  of  damages,  the  Richmond 
&  Petersburg  Electric  Railway  Company 
brings  error.    AflirmedL 

Wm.  L.  Royall,  for  plaintiff  In  error.  £. 
E.  Williams  and  B.  H.  Wells,  for  defendant 
In  error. 

WHITTLE,  J.  In  AprU,  1899,  the  Rich- 
mond,  Petersburg  &  Carolina  Ralhroad  Com- 
pany, the  predecessor  of  the  defendant  in  er- 
ror, the  Seaboard  Air  Line  Railway,  insti- 
tuted proceedings  under  chapter  46  of  the 
Code  of  Virginia,  edition  of  1887,  in  the 
county  court  of  Chesterfield  county,  to  con- 
demn a  right  of  way  through  a  tract  of  435 
acres  of  land  situated  in  said  county,  on  the 
Manchester  &  Petersburg  Turnpike,  about 
seven  miles  from  the  city  of  Manchester,  and 
known  as  the  **Madill  Tract"  At  the  time 
of  'the  institution  of  these  proceedings, 
George  A.  Madill,  the  proprietor  of  record  of 
this  land,  was  a  nonresident  of  the  state, 
and  James  Bellwood,  his  agent  was  tenant 
of  the  freehold.  Subsequently,  it  appearing 
that  Bellwood  had  acquired  a  conveyance  to 
the  property,  the  former  proceedings  were 
abandoned,  and  new  proceedings  Instituted 
against  him  individually. 

At  the  June  term,  1^,  the  county  court 
over  the  objection  of  Bellwood,  appointed  a 
commission,  composed  of  five  disinterested 
freeholders,  to  ascertain  what  would  be  a 
just  compensation  for  the  land  proposed  to 
be  taken,  and  for  damages  to  the  residue. 

It  appears  that  Bellwood's  farm  tract 
through  which  the  railroad  was  also  to  pass, 
adjoins  the  Madill  tract,  and  for  damages  to 
both  tracts  the  sum  of  $12,348.85  was  award- 
ed. With  respect  to  these  properties  the  com- 
missioners, in  their  report  say:  "Of  a  por- 
tion of  the  land  from  which  the  atrip  or 
part  of  land  above  described,!  and  which  is 
required  by  the  Richmond,  Petersburg  &  Car- 
olina Railroad  for  its  purposes,  is  carved  or 
taken,  James  Bellwood  appears  to  be  the  ab- 
solute and  unquestioned  fee-simple  owner. 
Of  another  portion,  known  as  the  Madill  or 
Drewry's  Bluff  tract  but  recently  acquired 
by  the  said  James  Bellwood,  it  appears  from 
the  evidence  before  us  that,  while  the  fee- 
simple  title  also  stands  In  the  said  Jamea 
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Beilwood,  upon  the  records,  he  is  in  fact  only  | 
trustee  of  the  latter  tract ;  holding  the  legal 
title,  for  the  Richmond  &  Petersburg  Electric 
Railway  Company,  the  equitable  or  bene- 
ficial owner.  By  consent  of  parties,  this  lat- 
ter company  was  permitted  to  appear  before 
your  commissioners  as  the  true  ownor,  and 
show  its  title  and  claim  to  damages  occa- 
sioned by  the  taking  of  said  strip,  part,  or 
portion  from  the  Madlll  tract,  and  for  con- 
venience, and  to  avoid  future  contest  and 
uncertainty  between  James  Bellwood  and  the 
Richmond  &  Petersburg  Electric  Railway 
Company  respecting  the  rightful  share  or 
proportion  of  each  of  the  damages  awarded, 
it  was  further  agreed  between  the  Richmond, 
Petersburg  &  Carolina  Railroad  Company, 
James  Bellwood,  and  the  Richmond  &  Peters- 
burg Electric  Railway  Company  that  your 
commissioners  should  make  an  apportion- 
ment of  the  sum  of  damages  above  awarded 
between  the  said  James  Bellwood  and  the 
Richmond  &  Petersburg  Electric  Railway 
Company,  what  portion  of  said  sum  should 
go  to  each  of  said  parties.  Accordingly,  is 
pursuance  of  this  agreement  or  understand- 
ing, of  the  sum  of  $12,348.85  above  fixed  and 
awarded  by  us  as  damages,  we  apportioned 
to  James  Bellwood  the  sum  of  $11,353.45,  and 
to  the  Richmond  &  Petersburg  Electric  Rail- 
way Company  the  sum  of  $995.40,  as  com- 
pensation to  them  severally  for  the  land  ac- 
tually taken  from  each,  and  for  the  damages 
to  the  residue  of  their  respective  tracts,  be- 
yond the  peculiar  benefits  to  be  derived  in 
respect  to  such  residue  from  the  work  to  be 
constructed." 

Affixed  to  the  report  is  the  following  state- 
ment, signed  by  counsel  for  Bellwood,  the 
Richmond  ft  Petersburg  Electric  Railway 
Company,  and  the  Richmond,  Petersburg  ft 
Carolina  Railroad  Company;  "We  hereby 
confirm  the  above  in  all  respects  save  as  to 
the  correctness  of  the  damages  awarded, 
which  is  not  admitted." 

The  report  oC  the  commissioners  was  re- 
turned August  14,  1800,  and  confirmed  by 
the  county  court  June  13,  1001,  as  to  the 
James  Bellwood  farm  tract,  and  leave  was 
given  either  party  to  make  objection  there- 
after to  the  award  with  respect  to  the 
Madlll  tract 

In  December,  1902,  upon  motion  of  defend- 
ant in  error,  the  Seaboard  Air  Line  Railway, 
successor  of  the  Richmond,  Petersburg  ft 
Carolina  Railroad  Company,  the  county  court, 
upon  the  evidence  and  argument  of  counsel, 
confirmed  the  award  as  to  the  Madlll  tract, 
no  good  cause  being  shown  against  it  To 
that  order  a  writ  of  error  was  awarded  by 
this  court 

There  are  practically  but  two  assignments 
of  error  in  the  case.    It  is  contended: 

First,  that  the  county  court  erred  in  over- 
ruling the  motion  of  j)laintiffs  in  error  for  a 
continuance;   and 

Second,    that    the    amount    of    damages 

40  S.E.— ^ 


awarded  by  the  commissioners  was  inade- 
quate— a  result,  it  is  said,  chiefly  owing  to 
the  refusal  of  tiie  commissioners  to  take  in- 
to consideration  an  important  and  essential 
element  of  damages  in  fixing  the  amount  of 
their  award. 

The  ground  of  the  motion  for  a  continu- 
ance was  the  pendency  of  a  suit  in  equity  In 
the  law  and  equity  court  of  the  city  of  Rich- 
mond between  Bellwood  and  Beach  and  oth- 
ers, Involving  the  title  to  the  Madlll  tract,  the 
termination  of  which  suit,  it  was  Insisted,  a 
trial  of  the  condemnation  proceedings  should 
await 

Aside  from  the  circumstance  that  plain- 
tiffs in  error  were  parties  to  the  condemna- 
tion proceedings,  with  the  fullest  oi^wrtuni- 
ty  of  introducing  testimony  in  their  own  be- 
half, and  of  being  heard  by  counsel,  both  be- 
fore the  commissioners  and  the  county  court 
their  contention  would  plainly  contravene 
the  terms  and  policy  of  the  statute  under 
which  these  proceedings  were  had. 

Chapter  46  of  the  Code  of  1887  provides 
for  service  of  notice  on  the  tenant  of  the 
freehold,  if  there  be  such  tenant  (section 
1075);  the  appointment  of  commissioners  up- 
on that  notice  (section  1076);  the  prompt  re- 
turn and  confirmation  of  tiie  report  unless 
good  cause  be  shown  against  it  the  payment 
of  the  damages  assessed  into  court,  and  the 
absolute  vesting  of  the  titie  in  the  company 
to  the  part  of  the  land  for  which  such  com- 
pensation is  allowed  (section  1079);  the  right 
of  the  company  to  enter  upon  the  premises 
condemned  and  construct  its  work,  and  that 
no  order  shall  be  made  nor  any  injunction 
awarded  to  stay  the  prosecution  of  the  work, 
unless  it  be  manifest  that  the  company  is 
transcending  Its  authority,  and  that  the  inter- 
position of  the  court  is  necessary  to  prevent 
injury  that  cannot  be  adequately  compen- 
sated in  damages  (section  1081);  and  finally, 
in  order  that  the  money  paid  into  court  may 
be  properly  disposed  of,  that  a  reference  to  a 
commissioner  may  be  had  to  ascertain  what 
persons  are  entitled  to  the  fund,  and  in  what 
proportions  (section  1084). , 

It  is  obvious  from  the  foregoing  enactments 
that  it  was  the  policy  of  the  Legislature  to 
provide  a  sumnuiry  remedy  for  condemning 
land  for  works  of  internal  improvement 
where  the  •  company  and  owner  could  not 
agree  on  the  terms  of  purchase,  and  not  to  ob- 
struct the  company  in  the  acquisition  of  a 
good  titie  to  the  land  needed  for  its  purposes, 
or  in  the  prosecution  of  its  work,  by  con- 
troversies in  respect  to  the  title,  but  to 
transfer  such  controversy  from  the  land  to 
the  fimd  which  the  company  is  required  to 
pay  into  court  Va.-Carolina  Co.  v.  Booker, 
90  Va.  633,  30  S.  E.  501;  Ches.,  etc.,  R.  Co.  v. 
Washington,  etc.,  R.  Co.,  00  Va.  715,  723,  40 
S.  E.  20;  Fulkerson  v.  Taylor,  102  Va.  314, 
321,  46  S.  E.  300. 

In  the  case  of  Ches.  ft  W.  R.  Co.  y.  Wash- 
ington, etc,  R.  Co.  the  court,  at  pag^  724, 
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99  Va.,  page  22,  40  S.  E.,  in  giving  tbe  rea- 
son for  the  rule,  says:  "If  this  be  not  the 
case,  railroad  companies  would  have  no  as- 
surance that  the  steps  taken  by  them  to  pro- 
cure rights  of  way  or  property  wanted  for 
their  purposes  would  conclude  any  one,  and 
they  would  be  constantly  subject  to  vexatious 
litigation.  This  view  is  not  only  in  accord- 
ance with  the  better  reason,  but  is  sustained 
by  the  weight  of  authority.  See  2  Mills  on 
Em.  Domain  (2d  Ed.)  §§  888,  389,  391;  B.  & 
O.  R.  Co.  V.  P.,  W.  &  Ky.  R.  Co.,  17  W.  Va. 
844,  and  cases  there  cited;  St  Joseph  R.  Co. 
V.  Hannibal,  etc.,  R.  Co.  (Mo.  Sup.)  6  S.  W. 
691 ;  Secombe  v.  R.  Co.,  23  Wall.  109,  119,  23 
L.  Ed.  67;  1  Red.  on  Rys.  (5th  Ed.)  271." 

The  court  is  therefore  of  opinion  that  the 
first  assignment  of  error  is  not  well  taken. 

In  considering  the  second  assignment  of 
error,  namely,  that  the  amdunt  of  damages 
awarded  by  the  commissioners  is  inadequate, 
it  must  be  borne  in  mind  that,  by  provision 
of  the  statute^  the  report  of  the  commission- 
ers is  to  be  taken  as  prima  facie  correct.  Va. 
Code  1887,  §  1079. 

In  the  very  nature  of  things,  the  finding 
of  the  commissioners  is  entitled  to  great 
weight,  knd  is  not  to  be  disturbed  unless  it 
is  shown  to  be  erroneous  by  clear  proof. 
The  commissioners  are  disinterested  parties. 
They  act  under  the  solemnity  of  an  oath, 
and  are  selected  by  the  court  from  a  con- 
servative class  of  citizens — freeholders— on 
account  of  their  peculiar  fitness  for  the  serv- 
ice to  be  rendered.  They  also  possess  the  ad- 
vantage of  inspecting  the  property,  and  of 
seeing  the  witnesses  and  hearing  them  testify. 

In  the  case  of  Crawford  v.  Valley  R.  Co., 
25  Grat.  467,  Judge  Bouldin,  speaking  for  the 
court,  said:  "We  hold  it  to  be  clear  and  un- 
questionable, under  the  plain  mandate  as 
well  as  the  spirit  of  the  statute,  that  the  re- 
port of  the  commissioners,  ascertaining  the 
amount  of  compensation  and  damages  to  be 
paid -to  the  landowner,  must  be  confirmed  by 
the  court,  and  Judgment  entered  for  the 
amount  reported,  unless,  in  the  words  of  the 
statute,  'good  cause  be  shown  against  it.' 
This  makes  the  commissioners'  report,  if  no 
illegality  nor  irregularity  appear  on  its  face, 
at  least  prima  facie  evidence  of  the  propriety 
and  correctness  of  the  award  of  compensa- 
tion and  damages;  and  that'  award  must 
therefore  stand  as  the  Judgment  of  the  court, 
or,  rather,  the  Judgment  of  the  court  must 
accord  therewith,  unless  some  sufficient  mat- 
ter be  established  to  vary  or  arrest  it.  The 
landowner  must  be  passive,  and  the  entire 
onus  of  showing  such  sufficient  cause  is 
thrown  on  the  objector." 

And  BO,  In  Cranford  Paving  Co.  v.  Baum, 
97  Va.,  at  page  501,  24  S.  E.  906,  Judge 
Rlely,  in  delivering  the  opinion  of  the  court, 
observes:  "When  it  becomes  necessary  to 
ascertain  what  is  Just  compensation  for  land 
taken  for  a  public  use,  as  in  the  present  case, 
the  statute  directs  that  the  court  shall  ap- 


point five  disinterested  freeholders  as  com- 
missioners to  perform  this  duty,  and  requires 
that  in  its  performance  they  shall  themselves 
view  the  land  so  taken.  The  law  lays  great 
stress  upon  the  matter  of  the  view,  and  Just- 
ly attaches  great  weight  to  the  report  of  the 
commissioners.  They  are  greatly  aided,  as 
they  were  in  this  case,  by  the  evidence  of 
their  own  senses.  They  have  the  advantage 
of  seeing  the  land  itself,  which  is  taken,  and 
Judging  as  to  its  value,  and  of  determining 
the  effect  of  the  opening  of  the  road  upon  the 
residue  of  the  tract  They  have,  as  they  also 
had  here,  after  having  their  attention  sge- 
cially  drawn  to  the  element  of  damage  relied 
upon,  the  opportunity  to  apply  the  evidence 
produced  before  them  to  the  subject  of  the 
controversy,  and  to  determine  the  weight  to 
be  given  to  Its  several  parts.  We  are  with- 
out the  benefit  of  their  opportunities,  and  of 
what  they  saw  and  were  the  Judges,  and  it 
should  be  a  very  clear  case,  indeed,  of  inade- 
quate compensation,  to  Justify  the  court  in 
disturbing  their  sworn,  deliberate,  and  disin- 
terested Judgment,  as  disclosed  in  their  re- 
port." Richmond  Traction  Co.  v.  Murphy, 
98  Va.  104,  34  S.  E.  982;  Richmond,  etc.,  R. 
Co.  V.  Chamblln,  100  Va.  401,  41  S.  E.  750. 

In  the  case  of  Shoemaker  v.  United  States, 
147  U.  S.  306,  13  Sup.  Ct  393,  37  L.  Ed.  170. 
the  court  said:  "The  rule  on  this  subject  is 
so  well  settled  that  we  shall  content  our- 
selves in  repeating  an  apt  quotation  from 
Mills  on  Eminent  Domain,  246,  made  in  the 
opinion  of  the  court  below:  'An  appellate 
court  will  not  interfere  with  the  report  of 
commissioners,  to  correct  the  amount  of  dam- 
ages, except  in  cases  of  gross  error,  showing 
prejudice  or  corruption.  The  commissioners 
hear  the  evidence,  and  frequently  make  their 
principal  evidence  out  of  a  view  of  the  prem- 
ises, and  this  evidence  cannot  be  carried  up 
so  as  to  correct  the  report  as  being  against 
the  weight  of  evidence.  Hence,  for  an  error 
in  the  Judgment  of  commissioners  in  arriv- 
ing at  the  amount  of  damages  there  can  be 
no  correction,  especially  where  the  evidence 
is  conflicting.  Commissioners  are  not  bound 
by  the  opinions  of  experts  or  by  the  apparent 
weight  of  evidence,  but  may  give  their  own 
conclusions.' " 

But  it  is  insisted  that  it  was  the  purpose 
of  promoters  to  develop  the  Madill  tract  as 
a  public  park,  to  be  used  in  conjunction  with 
the  electric  railway  by  the  expenditure  of 
thousands  of  dollars  in  the  erection  of  a  sum- 
mer hotel,  casinos,  pleasure  buildings,  ball- 
ground,  golf  links,  and  other  improvements, 
and  that  its  value  for  such  uses  was  practi- 
cally destroyed  by  the  construction  of  the 
defendant  in  error's  railroad  through  the 
property.  That  it  was  therefore  the  duty  of 
the  commissioners,  in  making  up  their  award, 
to  have  treated  the  property  as  a  park,  and 
not  to  have  based  their  estimate  upon  its 
actual  condition  at  the  time  the  award  was 
made. 
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This  court  cannot  assent  to  the  soundness 
of  that  proposition.  In  that  connection  the 
commissioners,  in  their  supplemental  report, 
say:  ''This  claim,  so  far  as  based  upon  evi- 
dence of  future  indications  and  investments, 
the  commissioners  disallowed  and  rejected, 
holding  the  same  as  too  speculative,  remote, 
or  conjectural  for  them  to  be  able  to  esti- 
mate, and,  in  making  their  estimate  and 
award,  as  above  stated,  took  the  said  land  in 
its  present  conditions,  with  its  adaptability 
as  it'  at  present  stands  to-day." 

The  above  is  a  correct  and  succinct  expo- 
sition of  the  principle  of  law  which  should 
control  commissioners  in  arriving  at  a  proper 
award.  The  reason  of  the  rule  is  plain,  and 
a  departure  from  it  would  transfer  the  in- 
quiry from  the  field  of  fact  to  that  of  fancy 
and  speculation.  It  is  the  present  actual 
value  of  the  land,  with  all  its  adaptations 
to  general  and  special  uses,  and  not  its  pro- 
spective or  speculative  or  possible  value,  bas- 
ed upon  future  expenditures  'and  improve- 
ments, that  is  to  be  considered. 

In  the  case  of  Schuylkill  River,  etc.,  R.  Ck>. 
V.  Stocker,  128  Pa.  233,  18  Atl.  399,  it  was 
held  that  the  jury  was  not  to  value  the  tract 
upon  the  theory  of  what  it  might  bring, 
platted  and  divided  up  into  building  lots; 
that  they  were  to  inquire  what  a  present  pur- 
chaser would  be  willing  to  pay  for  it  in  its 
present  condition,  and  not  what  a  speculator 
might  be  able  to  realize  out  of  a  resale  in 
the  future.  See,  also,  S.  W.,  etc.,  R.  CJo.  v. 
Abell,  18  Mo.  App.  637;  Pinkham  v.  Chelms- 
ford. 109  Mass.  228;  Penn.  R.  Ck).  v.  Cieary, 
125  Pa.  451,  17  Atl.  468»  11  Am.  St.  Rep. 
913. 

"The  conclusion  from  the  authorities  and 
reason  of  the  matter  seems  to  be  that  wit- 
nesses should  not  be  allowed  to  give  their 
opinion  as  to  the  value  of  property  for  a  par- 
ticular purpose,  but  should  state  its  market 
value  in  view  of  any  purpose  to  which  it  is 
adapted.  The  condition  of  the  property  and 
all  its  surroundings  may  be  shown,  and  Its 
availability  for  any  particular  use.  If  it  has 
a  peculiar  adaptation  for  certain  uses,  this 
may  be  shown;  and,  if  such  peculiar  adapta- 
tion adds  to  its  value,  the  owner  is  entitled 
to  the  benefit  of  it.  But  when  all  the  facts 
and  circumstances  have  been  shown,  the 
question  at  last  is,  what  is  its  worth  in 
the  market**  2  Lewis  on  Em.  Dom.  105d, 
1057. 

The  above  Is  substantially  the  doctrine 
enunciated  by  the  Supreme  Court  of  the 
United  States  in  Boom  Co.  v.  Patterson,  98 
U.  S.  403,  25  L.  Ed.  206,  cited  by  this  court 
with  approval  in  R.  &  M.  R.  Cow  v.  Hum- 
phreys, 90  Va.  425,  436,  18  S.  E.  901. 

The  record  shows  that,  as  a  matter  of  law, 
the  award  of  the  commissioners  was  founded 
upon  correct  principles,  and,  as  there  was 
ample  evidence  to  sustain  it,  the  order  com- 
plained of  is  without  error  and  must  be  af- 
firmed. 


(66  W.  Va.  610) 
LISKEY  et  al.  r.  SNYDER  et  al.* 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  20,  1904.) 

HOBTGAOB— FT7BCHASE  AT  JUDICIAL  SALE— BS- 
6ALE  TO  OWNER— BELEASB  OF  EQUITY— CON- 
SI  DEBATI  ON— USUBY— BILL  TO  BEDEEM. 

1.  A  purchase  of  real  estate  at  a  judicial  sale 
by  strangers  to  the  proceeding,  and  contempo- 
raneous  resale  thereof  by  them  to  the  debtor  by 
an  executory  contract  in  writing,  whereby  he  is 
charged  wiUi  a  certain  sum  in  addition  to  the 
amount  for  which  it  sold  at  the  judicial  sale, 
all  in  pursuance  of  a  prior  verbal  contract, 
though  m  form  a  purchase  of  the  land,  is  re- 
garded in  equitv  as  a  loan  of  money  on  the  land 
as  security,  and  the  rights  of  the  parties  are  de- 
termined by  the  principles  governing  the  rela- 
tion of  mortgagor  and  mortgagee. 

2.  Where  a  mortgagee  has  obtained  from  the 
mortgagor  a  release  of  his  equity  of  redemption; 
the  burden  is  upon  him  to  show  that,  in  obtain- 
ing it,  his  conduct  was  in  all  things  fair  and 
frank,  and  that  he  paid  for  the  property  what 
it  was  worth. 

3.  If,  in  such  case,  it  be  shown  that  the  mort- 

fagee  induced  the  act  of  conveyance  or  release 
y  any  indirection  or  obliquity  of  conduct,  such 
as  an  assurance  that  it  is  desu'ed  for  some  pur- 
pose other  than  to  bar  redemption,  and  that  it 
shall  not  do  so,  and  that  there  was  no  considera- 
tion for  it  except  the  original  debt,  the  release 
will  be  set  aside  in  equity. 

4.  Reasonable  expenses  by  the  lender  in  mak- 
ing a  loan,  sudi  as  those  incident  to  inspection 
of  the  land  offered  as  security,  and  examination 
of  the  title  thereto,  incurred  at  the  instance  and 
request  of  the  borrower,  and  upon  his  promise 
and  undertaking  to  pay  the  same,  may,  upon 
full  and  clear  proof,  be  allowed  him,  and  will 
not  render  the  debt  usurious. 

5.  Upon  a  bill  by  a  mortgagor  to  redeem,  the 
costs  of  the  suit  are  to  be  decreed  against  him, 
unless  he  established  a  prior  tender  of  the 
amount  due  on  the  mortgage. 

Brannon,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty; John  Homer  Holt,  Judge. 

Bill  by  Robert  Liskey  and  others  against 
Sampson  Snyder  and  others.  Decree  for 
plaintiffs,  and  defendant  Sampson  Snyder  ai>- 
peals.    Reversed. 

Scott,  Cobb  &  Maxwell,  Mollohan,  McClin- 
tic  &  Mathews,  and  L.  Hansford,  for  appel- 
lant C.  W.  Dailey,  Erskine  &  Allison,  Win- 
field  Leggett,  W.  B.  Maxwell,  and  W.  8. 
Lurty,  for  appellees. 

POFFENBARGER,  P.  Sampson  Snyder, 
being  the  owner  of  a  large  amount  of  real 
estate,  consisting  of  several  tracts  of  land  sit- 
uate in  Randolph  county,  and  indebted  in  a 
sum  exceeding  $16,000,  for  which  his  lands 
had  been  decreed  to  be  sold,  applied  to  Rob- 
ert Liskey,  John  W.  Liskey,  and  W.  H. 
Rickard,  all  of  Harrisonburg,  Va.,  for  a  loan 
of  sufficient  money  to  pay  off  the  debts.  This 
application  was  made  in  the  latter  part  of 
the  year  1898,  and  resulted  in  an  arrange- 
ment whereby  the  land  was  to  be  permitted 
to  go  to  sale,  and  be  purchased  by  Rickard 
and  the  Liskeys,  but  to  remain  in  the  pos- 

*Reheaiing  denied  January  S,  INft. 
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BessioD  of  Soyder  under  a  coDtract  of  pur- 
chase from  Rickard  and  tbe  Llskeys  at  a 
price  $3,000  in  excess  of  the  purchase  money 
under  the  Judicial  sale,  and  to  be  paid  by 
Snyder  in  four  installments,  to  become  due 
in  6,  12,  18,  and  24  months,  respectively. 
This  arrangement  was  consummated  on  the 
23d  day  of  January,  1899,  Tvhen  the  lands 
were  sold  to  Rickard  and  the  Llskeys  under 
the  decree  of  sfile  for  the  sum  of  $16,660,  of 
which  $1,666  was  paid  in  cash,  and  foe  the 
Residue  of  which  four  notes,  of  $3,748.50 
each,  payable  in  6,  12,  18,  and  24  months 
from  date,  were  executed.  On  the  same  day 
Rickard  and  the  IJskeys  entered' into  a  con- 
tract under  seal  whereby  they  sold  the  land 
to  Snyder  for  the  sum  of  $19,660,  of  which 
$6,164.50  was  to  be  paid  in  6  months  from 
the  date  of  the  contract,  and  the  residue  in 
three  equal  installments,  payable  in  12,  18, 
and  24  months  from  date,  all  bearing  inter- 
est By  this  contract  Snyder  bound  himself 
to  pay,  in  addition  to  these  notes,  the  ex- 
penses of  Rickard  and  the  Llskeys  in  com- 
ing to  and  returning  from  Beverly,  and  such 
attorney's  fees  as  they  had  paid  or  agreed 
to  pay  in  connection  with  the  purchase;  also 
to  keep  the  buildings  on  the  real  estate  fully 
Insured,  to  commit  no  waste,  and  to  pay  off 
and  discharge  the  taxes  assessed  on  the  land, 
and  keep  the  taxes  paid  thereon  until  the 
contract  of  sale  should  be  fully  executed.  It 
was  further  provided  that  upon  the  payment 
of  all  the  purchase  money  the  vendors  should 
execute  a  deed  to  Snyder,  with  special  war- 
ranty, and  that  the  provision  against  waste 
should  not  prohibit  Snyder  from  making  sale 
of  any  of  the  timber  on  the  land  with  the 
consent  of  the  vendors,  and  applying  the 
proceeds  on  the  purchase  money.  At  the 
same  time  a  deed  of  trust  was  executed  by 
Sampson  Snyder  and  one  John  W.  Snyder, 
conveying  a  lot  of  personal  prop^erty  to  se- 
cure the  payment  of  the  notes  executed  by 
Sampson  Snyder  for  the  purchase  money 
specified  In  the  contract  of  sale;  and  in  said 
contract  It  was  agreed  that,  if  Snyder  should 
fall  to  comply  with  the  terms  of  the  contract 
of  sale  and  the  provisions  of  the  deed  of 
trust,  then  the  vendors  should  have  the  right 
"to  enter  uiK>n  and  take  possession  of  the 
property"  mentioned  and  described  in  the 
contract 

The  record  shows  three  letters  written  by 
Snyder  to  W.  H.  Rickard,  bearing  date  De- 
cember 28,  1898,  and  January  5  and  11,  1899, 
representing  that  $15,000  or  $16,000  would 
relieve  the  land,  and  appealing  to  Rickard  to 
obtain  a  loan  of  that  amount  for  him,  and 
offering  the  land  as  security.  On  the  11th 
day  of  January,  1899,  Rickard  wrote  Snyder, 
saying  he  had  seen  several  gentlemen  whom 
he  could  Interest  In  Snyder's  behalf,  and  that 
he  felt  certain  that  if  the  property  was  worth 
what  Snyder  had  said  it  was,  and  $15,000 
would  make  the  title  clear,  they  would  buy 
It  at  the  price  of  $15,000,  and  resell  it  to 
him,  and  give  him  an  extension  of  time  for 


such  an  advance  as  was  reasonable,  but  they 
would  not  go  security  or  lend  money  out  of 
the  state  of  Virginia.  Further  on  in  the  let- 
ter it  is  said,  "Of  course  you  would  have  to 
pay  more  for  the  property,  say  $3,000." 
There  Is  no  controversy  as  to  the  amount  of 
the  advance,  but  It  Is  Insisted  by  Snyder 
that  this  transaction,  although  an  absolute 
sale  on  its  face,  was  In  fact  a  mere  loan  of 
money  by  Rickard  and  the  Llskeys,  and  that 
the  papers  executed  must  be  regarded  as 
constituting,  in  equity,  a  mortgage  securing 
the  repayment  of  the  money.  Snyder  insists 
that  he  paid  off  some  debts,  and  reduced  the 
amount  charged  upon  the  land  to  the  sum 
of  $16,600,  for  the  express  purpose  of  bring- 
ing the  Indebtedness  within  such  limits  as 
would  Induce  the  purchasers  to  take  the 
land  as  a  security  for  their  advancement  to 
him,  and  also  that,  in  pursuance  of  an  un- 
derstanding with  them,  he  on  the  day  of 
sale  represented  to  persons  intending  to  be- 
come bidders  that  the  purchase  by  Rickard 
and  the  Llskeys  would  be  made  for  his  ben- 
efit. These  claims  of  Snyder's  are  contro- 
verted, but  it  Is  not  denied  that  the  purchase 
was  made  with  intent  to  resell  to  Snyder  at 
an  advance  of  $3,000,  nor  that  this  Intention 
was  effectuated. 

Snyder  having  failed  to  meet  the  payments 
as  provided  In  the  contract  of  sale,  an  agree- 
ment under  seal  was  made  on  the  6th  day  of 
October,  1899,  between  Rickard  and  the  Lls- 
keys, on  one  side,  and  Snyder  and  his  wife, 
on  the  other,  whereby,  in  consideration  of 
$1,  and  that  Rickard  and  the  liskeys  sur- 
render unto  Snyder  the  bonds  and  deed  of 
trust  aforesaid,  Snyder  and  his  wife  released 
all  their  right  and  title  to  said  real  estate, 
and  also  all  claims  and  demands  against  the 
vendors  or  said  property,  as  growing  out  of 
any  transaction  whatever,  and  it  was  further 
provided  that  "neither  party  hereto  shall 
have  any  claim  or  demand  against  the  other 
as  growing  out  of  the  transactions  of  Janur 
ary  23,  1899."  On  the  same  day  another  con- 
tract under  seal  was  executed,  whereby  Rick- 
ard and  the  Liskeys  leased  the  real  estate  to 
Snyder  for  the  period  of  one  year;  Snyder 
agreeing  to  pay  them  $600  as  balance  due 
on  rent  for  the  preceding  year,  and  $1,200  as 
rent  for  the  year  expiring  October  5,  1900, 
the  receipt  of  all  which  rent  was  thereby 
acknowledged  as  having  been  paid  by  the 
sale  by  Snyder  to  the  Liskeys  of  20  two  year 
old  cattle,  and  20  one  year  old  cattle,  and  10 
steer  calves,  all  on  the  premises,  and  stated 
to  be  in  the  possession  of  the'  Llskeys,  and, 
in  addition  thereto,  an  open  expense  account 
of  $78.76.  By  this  contract  Snyder  and  wife 
obligated  themselves  to  keep  the  above-nam- 
ed cattle  on  the  premises  free  of  charge  for 
12  months;  to  take  care  of  the  property;  to 
pay  all  back  taxes  for  the  years  1897  and 
1898,  and  the  taxes  for  1899— the  latter  to  be 
paid  by  lessors  at  end  of  the  year;  to  make 
such  repairs  to  buildings  and  fencing,  and 
I  to  cut  such  brush,  etc.,  as  should  be  agreed 
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m  by  the  parties,  and  keep  a  correct  ac- 
int  for  final  settlement  The  final  clause 
this  agreement  reads  as  follows:  "It  is 
ther  agreed  by  first  parties  that  If  second 
-ties  will  take  good  care  of  premises  as 
)ve  mentioned  that  they  shfill  on  Oct  5, 
K),  by  the  repayment  of  $1,808.76,  repnr- 
ise  the  personal  property,  cattle,  herein  de- 
ibed  as  having  been  sold  to  first  parties 
t.  5th,  1899."  On  October  1,  1900,  five 
rs  before  the  expiration  of  the  lease^  the 
lowing  receipt  and  agreement  was  eze- 
:ed  by  Rickard,  the  Liskeys,  and  Snyder 
1  his  wife;  W.  H.  Rickard  sliming  for 
bert  Llskey,  and  Sampson  Snyder  for  Mrs. 
yder:  "Received  of  Sampson  Snyder  and 
zabeth  Snyder  seven  hundred  and  eight 
'loo  dollars,  paid  as  follows:  $62.96  In  pas- 
•ing  C.  T.  Painter's  cattle;  $1088o/ioo,  do^ 
G.  Reherd;  $60.40,  do,  J.  W.  liskey,  and 
i  delivery  of  eleven  cattle  for  $476.85,  all 
be  applied  as  a  credit  upon  rent  due  to 
t.  6,  1900,  or  to  be  credited  to  Sampson 
yder  and  Elizabeth  Snyder  on  their  rental 
Qtract  dated  Oct.  6»  1899.  It  is  the  pur- 
se and  intent  of  all  the  parties  hereto  that 
B  above  credits  are  to  be  applied  toward 
Seeming  the  cattle  as  mentioned  in  the  con- 
ict  of  rental  dated  Oct  6th,  1899,  and  sign- 
by  Robert  Liskey,  W.  H.  Rickard,  John 
skey,  Sampson  Snyder  and  Elizabeth  Sny- 
r,  and  this  receipt  is  to  be  used  in  connec- 
>n  with  said  cuntract"  On  the  20th  day 
October,  1900.  two  other  papers  were  ex- 
uted.  One  was  a  receipt  to  Snyder  for  68 
ttle  at  the  price  of  $1,990.26,  to  be  credited 
the  rental  under  the  contract  of  October 
1899,  and  on  the  rent  for. an  extension  of 
e  lease  to  March  1.  1901,  which  extension 
as  made  by  another  paper,  executed  on  the 
•th  day  of  October,  1900,  fixing  the  rent  for 
c  time  of  the  extension  at  the  gross  sum  of 
25.  The  account  between  Snyder  and  the 
her  parties,  as  stated  by  Mr.  Rickard,  who 
ems  to  have  kept  the  accounts  between  the 
irtles,  charges  Snyder  with  $2,225  rent 
^37.77  back  taxes,  and  $67.76  balance  of  ex- 
>nse  account  (total,  $2,730.53),  and  credits 
m  with  $709.05  as  of  October  1,  1900,  and 
1,990.26  as  of  October  20,  1900  (total,  $2,- 
)9.81),  leaving  a  balance  due  from  Snyder 
I  $31.22.  Snyder  files  an  account  against 
le  other  parties  amounting  to  $2,861.57, 
lost  of  the  items  of  which  are  included  in 
le  account  as  stated  by  Rickard.  The  state 
'  this  account  is  not  important,  and  .need 
ot  be  settled  here,  but  it  is  referred  to  as 
lowing  the  relation  of  the  parties  and  their 
'ansactions  with  reference  to  the  land  form- 
ig  the  subject  of  this  controversy,  and  as 
mdlng  to  cast  some  light  upon  the  real 
uestion  in  the  cause. 

In  some  of  these  transactions,  one  D.  O. 
teherd  participated,  although  he  (Rickard) 
nd  the  Liskeys  all  deny  that  he  had  any 
iterest  in  them  until  some  time  in  Decem- 
ler,  1899.  For  some  time  prior  to  the  Judi- 
ial  sale  of  these  lands,  Snyder  had  grazed 


stock  for  Reherd,  Rickard,  and  the  Liskeys. 
One  of  Snyder's  letters  asking  for  aid  was 
addressed  to  Rickard  and  Reherd,  and  the 
latter  was  consulted  by  Rickard  in  his  effort 
to  raise  the  money.  .The  release  of  October 
6,  1899,  was  written  and  signed  at  Snyder's 
house,  and  Reherd  was  there,  and  knew  that 
some  papers  were  being  prepared*  but  de- 
nies that  he  was  in  the  room,  or  knew  the 
character  of  the  papers,  or  what  conversa- 
tions were  had.  Afterwards,  on  or  about 
December  20,  1899,  according  to  his  state- 
ment, he  purchased  a  one-fourth  interest 
from  Rickard  and  the  Liskeys  in  whatever 
title  they  had  to  the  land. 

Early  in  March,  1901,  Reherd  and  John 
W.  Liskey  went  to  Snyder's  home  for  the 
purpose  of  taking  possession  of  the  land; 
taking  with  them  a  man  whom  they  expected 
to  occupy  the  residefkce  and  take  control  of 
the  lands  for  them.  Snyder  refused  to  give 
them  possession,  and  on  the  19th  day  of 
March,  1901,  Reherd,  Rickard,  and  the  Lis- 
keys presented  their  bill  in  equity  to  the 
judge  of  the  circuit  court  of  Randolph  coun- 
ty, setting  forth  their  purchase  of  the  lands, 
and  resale  thereof  to  Snyder,  Snyder's  re- 
lease, and  the  two  leases  executed,  under 
which  Snyder  was  holding  as  their  tenant; 
alleging  the  expiration  of  the  leases,  Sny- 
der's refusal  to  give  possession,  his  insol- 
vency, the  annual  rental  value  of  the  land 
to  be  not  less  than  $1,200,  their  necessity  of 
having  immediate  possession  by  reason  of 
their  havmg  about  400  head  of  cattle  which 
they  intended  to  pasture  on  ihe  land,  and 
the  commission  of  waste  by  Snyder,  in  that 
he  had  a  sawmill  on  the  land,  and  had  cut 
and  manufactured  timber  from  the  land 
into  lumber  of  the  value  of  six  or  seven  hun- 
dred dollars,  and  was  continuing  to  take 
the  timber  from  the  land;  and  praying  that 
Snyder  be  enjoined  from  cutting  any  timber 
on  any  of  the  .land,  from  manufacturing  the 
same  into  lumber,  from  removing  the  same 
from  the  land  or  selling  it,  from  cultivating 
any  of  the  land,  pasturing  it  cutting  hay 
upon  it  gathering  and  disposing  of  the  fruit, 
exercising  actual  ownership  over  it  collect- 
ing or  receiving  rent  from  any  of  the  oc- 
cupants 'of  the  land,  and  from  renting  or 
leasing  any  part  of  the  land,  and  for  general 
relief.    An  injunction  was  awarded. 

Snyder  answered  the  bill,  setting  forth 
the  facts  hereinbefore  stated,  and  claiming 
that,  although  the  transaction  of  January 
23,  1899,  was  on  its  face  a  contract  of  sale, 
it  was  in  reality  a  loan  from  Rickard  and 
the  Liskeys  to  him;  he  having  agreed  to  pay 
them  $3,000  for  the  use  of  their  money.  As 
to  the  release  executed  October.  6,  1899,  he 
averred  that  at  the  time  it  was  executed  it 
was  expressly  understood  and  agreed  that  it 
was  not  to  work  a  relinquishment  in  any  re- 
spect of  his  rights  as  owner  of  the  lands, 
or  to  make  sale  of  the  timber  thereon  for 
the  puL'pose  of  raising  money  with  which 
to  pay  for  the  land.    The  principal  allega- 
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tionfl  of  the  answer  In  respect  to  the  lease 
are  as  follows:  "That  some  time  about  Oc- 
tober 6,  1889,  plaintiffs -Robert  Liskey,  John 
W.  Liskey,  and  W.H.  Rickard  came  to  the 
respondent,  at  his  home,  near  Harman,  far 
from  his  counsel,  and  requested  him  to  give 
them  a  statement  by  which  they  could  more 
effectually  raise  money  to  carry  on  business 
enterprises  which  they  had  then  before  them, 
and  claimed  that  they  would  stand  by  the 
contract  as  stated  in  Exhibit  E  in  plaintiffs* 
bill,  and  would  allow  him  all  the  time  neces- 
sary to  repay  said  loan,  and  would  allow 
even  more  time  if  he  would  execute  the 
statement  than  otherwise.  They  also  repre- 
sented that  they  wished  to  take  in  a  partner 
to  strengthen  their  standing  and  promote 
their  business.  They  also  represented  that 
they  had  engaged  or  were  about  to  engage 
In  some  large  business  enterprises,  which 
would  require  a  great  deal  of  money,  and  on 
that  account  they  would  be  obliged  to  bor- 
row large  sums  of  money.  And  they  claimed 
and  represented  that,  while  they  did  not 
want  respondent's  property,  and  did  not  ex- 
pect him  to  pay  any  faster  than  he  was  do- 
ing, still  the  situation  of  their  business  with 
him  was  such,  as  they  claimed,  as  to  Impair 
their  credit,  and  on  that  account  they  de- 
manded a  statement  from  respondent  show- 
ing that  they  were  the  owners  of  this  vast 
estate,  and  not  the  respondent,  whereby  they 
might  be  able  to  get  such  credit  as  they 
might  need  for  their  own  purposes,  and  also 
to  enable  them  the  better  to  carry  the  loan 
held  by  respondent;  and  on  that  day  they 
presented  to  him,  and  requested  the  signa- 
ture of  himself  and  his  wife  to,  the  paper 
writing  referred  to  In  the  plaintiffs'  bill  as 
Exhibit  F,  which  writing  was  prepared  by 
them,  and  was  not  fully  considered  or  under- 
stood by  respondent,  but  respondent  was  spe- 
cially and  freely  informed  by  all  of  said  par- 
ties, and  also  by  the  said  D.  Q.  Reherd,  who 
was  present  at  the  time,  and  who  was  taken 
in  by  them  as  a  partner  in  said  loan,  that 
said  paper  writing  was  not  intended  to 
have  any  effect  upon  his  ownership  and 
rights  to  said  lands,  or  impair  in  any  way  his 
indulgence  in  the  repayment  of  the  loan, 
but  that  such  writing  would  be  the  means 
of  enabling  them  to  give  him  all  the  time 
he  might  heed  for  that  purpose."  It  is  fur- 
ther alleged  in  the  answer  that  the  plaintiffs 
had  violated  that  clause  of  the  contract  of 
January  23,  1899,  providing  for  sale  of  the 
timber,  and  the  crediting  of  the  proceeds  on 
the  purchase  money  of  the  lands.  In  this 
connection  it  is  averred  that  in  1899,  prior 
to  October  6th,  an  offer  of  ^9,000  had  been 
made  for  the  timber  on  one  of  the  tracts, 
and  that  later  other  parties  had  offered  $10,- 
000  for  it,  but  that  the  plainUffs  refused  to 
permit  the  sale;  that  prior  to  October  6, 
1899,  $12,000  had  been  offered  for  what  Is 
called  the  home  place,  and  the  plaintiffs  had 
protested  against  the  sale,  and  assured  the 
respondent  that  if  he  would  keep  the  land 


they  would  give  him  all  the  time  he  wanted 
on  the  loan;  and  that  Taylor  &  Fenderson, 
of  New  York,  were  willing  and  ready  to 
take  the  timber  off  of  one  of  the  tracts,  and 
pay  $12,000  for  it,  but  that  the  plaintiffs 
had  prevented  the  sale  by  attempting  to 
impose  unreasonable  terms  and  conditions. 
The  answer  further  avers  that  Taylor  & 
Fenderson  had  deposited  the  money  in  bank, 
and  filed  their  bill  against  the  plaintiffs  to 
compel  them  to  perform  an  agreement  made 
for  the  sale  of  the  timber  to  them.  The 
answer  prays  that  the  release  of  October  6, 
1899,  be  canceled;  that  the  plaintiffs  be  com- 
pelled to  execute  the  contract  of  sale  of  tim- 
ber to  Taylor  &  Fenderson;  that  the  pro- 
ceeds of  the  timber  be  credited  upon  the 
purchase  money  of  the  land;  that,  if  neces- 
sary, the  cause  be  referred  to  a  commissioner 
to  ascertain  the  amount  of  the  loan  due  and 
unpaid;  and  that  he  be  allowed  a  day  in 
which  to  pay  the  same. 

To  this  answer  the  plaintiffs  filed  a  special 
replication,  the  most  material  features  of 
which  are  a  denial  of  the  charges  made  in 
the  answer  respecting  the  proposed  sales  of 
one  of  the  tracts  of  land,  prior  and  subse- 
quent to  October  6,  1899,  and  the  refusal  of 
the  plaintiffs  to  accept  or  agree  to  the  offers 
of  sale,  and  the  hindering  of  the  sales.  As 
to  the  offer  of  $12,000  for  the  home  place, 
they  deny  having  dissuaded  the  defendant 
from  taking  it,  and  also  that  they  ever  had 
any  knowledge  of  such  a  proposition,  and 
also  the  allegations  about  the  sale  to  Tay- 
lor &  Fenderson.  The  replication  denies 
that  the  plaintiffs  purchased  the  lands  in 
question  as  agents  and  trustees  of  Snyder, 
that  they  hold  the  same  in  equity  for  his 
benefit,  and  that  in  executing  the  notes  and 
paying  the  expenses,  as  stated  in  the  con- 
tract, the  defendant  was  acting  within  the 
premises  stated  in  his  answer,  and  relying 
upon  the  promises  of  the  plaintiffs  to  treat 
their  purchase  and  payment  of  money  as  a 
loan  to  be  repaid.  As  to  the  important  pa- 
per dated  October  6,  1899,  purporting  to  be 
an  absolute  release  from  Snyder  of  all  fur- 
ther Interest  in  the  land,  this  replication 
says:  '*The  plaintiffs  further  say  that  It  is 
not  true  that  the  contract  in  writing  dated 
October  6,  1899  (Exhibit  F),  was  entered  into 
by  the  defendants  with  the  plaintiffs  because 
of  fraudulent  misrepresentations,  deceit,  or 
fraud  made  or  used  by  the  plaintiffs,  and  all 
the  allegations  which  allege  any  such  decep- 
tion or  misrepresentation  on  *the  part  of  the 
plaintiffs,  or  either  of  them,  for  the  purpose 
of  obtaining  such  contract  in  writing,  or 
that  the  same  was  to  be  used  or  held  by 
them  for  any  other  purpose  than  that  for 
which  its  legal  import  implies,  are  not  true.'* 

Depositions  were  taken,  and  the  cause  was 
submitted  on  the  7th  day  of  May,  1901,  when 
the  court  entered  a  decree  by  which  It  was 
"adjudged,  ordered,  and  decreed  that  the 
injunction  heretofore  awarded  in  this  cause 
be,   and  the  same  is  hereby,  perpetuated; 
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that  the  plaintiffs  do  recover  of  the  defend- 
ants the  said  real  estate  specifically  mention- 
ed and  described  in  their  bill  in  this  cause 
filed;  and  that  a  writ  of  possession  do  issue, 
directed  to  the  sheriff  of  this  county,  requir- 
ing him  to  place  the  plaintiffs  in  possession 
of  said  real  estate.'*  From  this  decree,  Sny- 
der tias  appealed. 

The  pleadings,  Evidence,  and  decree  must 
be  viewed  in  the  light  of  the  relations  which 
the  parties  sustained  to  one  another  in  re-' 
spect  to  the  transactions  and  the  property 
involved  in  the  cause.  Whether  Snyder  can 
have  relief  from  the  release  executed  by  him 
upon  the  ground  set  forth  in  his  answer, 
which  prays  afiirmative  relief  against  the 
plaintiffs — ^assuming  that  the  allegations  he 
makes  of  representations  as  to  the  use  to 
be  made  of  the  release,  and  of  the  promise 
and  assurance  on  the  part  of  the  plaintiffs 
that  it  should  not  interfere  with  or  bar  Sny- 
der's right  to  pay  the  purchase  money  and 
keep  the  lands — ^to  be  sustained  by  evidence, 
depends  absolutely  upon  whether  their  re- 
lations were  such  at  the  time  of  the  execu- 
tion of  that  release  as  to  bring  the  trans- 
action within.' equitable  principles  which  do 
not  obtain  between  strangers  dealing  with 
each  other  at  arm's  length  and  on  equal 
footing.  As  Snyder  had  failed  to  pay  what 
he  had  bound  himself  to  pay  within  the 
time  specified  in  the  contract,  and  one  of  the 
stipulations  of  the  instrument  was  that  in 
case  of  such  failure  the  vendors  might  re- 
enter, by  the  strict  letter  of  the  contract, 
it  appears  that,  in  executing  this  release, 
Snyder  did  only  that  which  he  was  bound 
to  do,  namely,  yield  the  land  into  the  pos- 
session of  the  plaintiffs.  So  viewing  the 
transaction,  he  lost  nothing,  was  deprived 
of  nothing,  is  not  injured,  and  has  no  right 
to  complain.  Possession  of  the  land,  how- 
ever, was  only  one  of  the  elements  of  Sny- 
der's claim  to  it  Assuming  that  the  trans- 
action of  January  23,  1899,  was  an  absolute 
sale  to  the  plaintiffs,  and  a  contract  of  re- 
sale by  them  to  the  defendant — Just  what 
appears  on  the  face  of  the  papers — ^the  de- 
fendant, being  in  possession  under  the  con- 
tract, held  the  equitable  title  to  the  land; 
and,  even  after  eviction,  with  or  without 
an  action  for  that  purpose,  a  court  of  equity 
would  still  have  been  open  to  him  for  the 
assertion  of  his  right  to  pay  the  purchase 
money  and  compel  a  conveyance  of  the 
legal  title.  Hence,  conceding  the  right  of 
the  plaintiffs  to  re-enter  upon  the  failure  of 
the  defendant  to  pay  the  first  purchase-mon- 
ey note  when  due,  such  entry,  if  made,  would 
not  have  cut  off  the  defendant's  equity  of 
redemption.  At  law,  under  a  contract  of 
sale,  the  vendor,  in  case  of  failure  to  pay 
the  purchase  money,  might  have  his  action 
of  ejectment  for  the  recovery  of  the  pos- 
session of  the  land,  or  he  may  sue  at  law 
for  the  purchase  money,  or  in  equity  for 
the  specific  execution  of  the  contract  2 
Lorn.  Dig.  c.  4»  8§  If  11*    The  vendee  may 


also  sue  in  equity  for  the  specific  perform- 
ance of  the  contract  tendering  the  purchase 
money,  and  praying  that  the  vendor  be  com- 
pelled to  convey  to  him  the  legal  titie,  al- 
though he  is  in  default  in  respect  to  the 
time  of  payment  unless  by  the  terms  of  the 
contract  it  appears  that  it  was  intended  that 
time  should  be  of  the  essence  of. the  con- 
tract 2  Lom.  Dig.  c.  4,  §§  11,. 43.  44.  This 
is  especially  true  when  the  vendee  has  been 
put  in  possession  under  the  contract.  In 
such  case  time  of  payment  is  rarely,  if  ever, 
regarded  as  material.  "Resting  on  the  eq- 
uitable estate  by  a  person  in  possession, 
without  clothing  it  with  a  legal  titie,  has 
never  been  held  to  be  that  sort  of  laches 
which  prevents  relief.  Or,  as  it  may  be 
otherwise  expressed,  where  a  party,  under 
an  agreement  to  have  a  conveyance  of  land, 
holds  the  possession  of  the  land,  time  will 
be  no  bar  to  his  claim  for  specific  perform- 
ance." 2  Lom.  Dig.  c.  4,  §  44,  p.  103;  Crof- 
ton  V.  Ormsby,  2  Scho.  &  Lefr.  604;  Zane's 
Devisees  V.  Zane,  6  Munf.  406. 

In  equity,  the  vendor,  under  such  condi- 
tions, is  treated  and  regarded  as  a  trustee 
holding  the  legal  titie  to  the  land  for  the 
benefit  of  the  purchaser,  and  the  purchaser 
is  treated  as  a  trustee  holding  the  purchase 
money  for  the  benefit  of  the  vendor;  and, 
although  the  pleadings  in  a  suit  to  compel 
specific  performance  of  such  contract  differ 
from  the  pleadings  in  a  suit  to  redeem  from 
a  mortgage  and  enforce  an  express  trust 
the  purposes  sought  and  results  attained  by 
these  different  bills  are  substantially  tiie 
same.  The  vendee,  mortgagor,  or  benefi- 
ciary of  the  trust,  as  the  case  may  be,  calls 
upon  a  court  of  equity  to  invest  him  with 
the  legal  titie,  but  is  allowed  to  do  so  only 
upon  condition  that  he  pay  the  purchase 
money  or  loan,  or  perform  such  other  duty 
as  he  is  bound  in  equity  or  by  his  con- 
tract to  perform.  The  position  that  In  eq- 
uity the  trust  relation  is  regarded  as  exist- 
ing between  vendor  and  vendee  under  a 
contract  of  sale  is  sustained  by  numerous 
authorities.  2  Lom.  Dig.  c.  4,  S  11;  1  Sug. 
Vend.  top.  p.  270,  bot  p.  175;  Atcherly  v. 
Vernon,  10  Mod.  518,  527;  Green  v.  Smith, 
I  Atk.  572,  573;  Moore  v.  Burrows,  34  Barb. 
173;  Wickman  v.  Robinson,  14  Wis.  493,  80 
Ani.  Dec.  789;  Kidd  v.  Dennison,  6  Barb.  9; 
Swartwout  v.  Burr,  1  Barb.  495;  Fonda  v. 
Sparrow,  46  Barb.  109;  Craig  v.  Leslie,  3 
Wheat  563,  578,  4  L.  Ed.  460;  Van  Wyck  v. 
Alliger,  6  Barb.  511;  Egerton  v.  Peckham,  11 
Paige,  359;  Llnscott  v.  Buck,  33  Me.  530; 
Force  v.  Dutcher,  17  N.  J.  Bq.  165;  King  v. 
Ruckman,  21  N.  J.  Bq.  599;  Scarlet  v^  Hun- 
ter, 56  N.  C.  84;  Taylor  v.  Kelly,  56  N.  O. 
240;  Toft  V.  Stephenson,  1  De  G.,  M.  & 
G.  28;  Reed  v.  Lukens,  44  Pa.  200,  84  Am. 
Dec.  425;  McKechnie  v.  Sterling,  48  Barb. 
330;  Sutter's  Heirs  v.  Ling,  25  Pa.  466;  Mc- 
Creight  v.  Foster,  5  I*.  R.  612;  2  Story,  Eq. 
Jur.  p.  550,  §  1212. 

Concerning  the  status  of  parties  to  a  con- 
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tract  of  sale  of  real  estate,  Jones  on  Mort- 
gages, at  section  218,  says:  "There  can  be 
no  sensible  distinction  between  the  case  of 
a  legal  title  conveyed  to  secure  the  ]>ayment 
of  a  debt  and  a  legal  title  retained  to  secure 
payment.  The  vendor  holds  the  legal  title, 
and  all  persons  must  necessarily  take  notice 
of  it;  and,  although  the  vendee  enter  into 
possession,  his  deed  will,  of  course,  convey 
only  his  equitable  title.  Like  a  mortgagor 
in  possession,  he  has  an  equity  of  redemp- 
tion, while  the  vendor  holds  the  title  by  res- 
ervation, rather  than  by  grant,  as  in  the 
case  of  an  ordinary  mortgage."  This  im- 
portant equity  on  the  part  of  the  vendee  is 
recognized  by  statute  in  this  state.  **A  ven- 
dor, or  any  person  claiming  under  him,  shall 
not  at  law  recover  against  a  vendee,  or  those 
claiming  under  him,  lands  sold  by  such  ven- 
dor to  such  vendee,  where  there  is  a  writ- 
ing stating  the  purchase,  and  the  terms 
thereof,  signed  by  the  vendor  or  his  agent." 
Code  1899,  c.  90,  S  20.  Section  21  makes 
provision  for  the  protection  of  the  equita- 
ble titles  of  mortgagors  and  grantors  in 
deeds  of  trust  after  the  accomplishment  of 
the  whole  purpose  for  which  the  mortgage 
or  deed  of  trust  was  made.  Then  section  22 
of  the  same  chapter  requires  the  defendant 
in  an  action  of  ejectment  to  file  a  notice  in 
writing  with  his  plea.  In  order  to  avail  him- 
self of  his  equitable  defense,  and  then  says, 
"Whether  he  shall  or  shall  not  make  or  at- 
tempt such  defense,  he  shall  not  be  pre- 
cluded from  resorting  to  equity  for  relief  to 
which  he  would  have  been  entitled,  if  the 
said  sections  had  not  been  enacted." 

Unless  time  is  of  the  essence  of  the  con- 
tract here,  the  equity  of  the  defendant  at  the 
time  he  signed  the  release  was  analogous  to 
that  of  the  mortgagor  in  default  "In  all  or- 
dinary cases  of  contract,  equity  does  not  re- 
gard time  as  the  essence  of  the  agreement 
In  all  ordinary  cases  of  contract  for  the  sale 
of  land,  if  there  Is  nothing  special  in  its  ob- 
ject, subject-matter,  or  terms,  although  a 
certain  period  of  time  is  stipulated  for  its 
completion  or  for  the  execution  of  any  of  its 
terms,  equity  treats  the  provision  as  formal, 
rather  than  essential,  and  permits  the  party 
who  has  suffered  the  period  of  lapse  to  per- 
form such  acts  after  the  prescribed  date,  and 
to  compel  the  performance  by  the  other  party 
notwithstanding  his  own  delay."  Pom.  Eq. 
Jur.  §  1408.  In  the  note  to  this  section  it 
is  said:  "Time  may  be  made  essence  by  ex- 
press stipulation.  No  particular  form  is  nec- 
essary, but  any  clause  will  have  the  effect 
which  clearly  provides  that  the  contract  is  to 
be  null  if  the  fulfillment  is  not  within  the 
prescribed  time."  These  general  propositions 
are  abundantly  supported  by  the  decisions. 
Kirby  v.  Harrison,  2  Ohio  St  326,  59  Am. 
Dec.  677;  Jones  v.  Robbins,  29  Me.  351,  1 
Am.  Rep.  593 ;  Johnson  v.  Evans,  8  Gill  (Md.) 
155.  50  Am.  Dec.  669;  Wells  v.  Smith,  7 
Paige,  22,  31  Am.  Dec.  274;  Benedict  r. 
Lynch,  1  Johns.  Ch.  (N.  T.)  370,  7  Am.  Dec. 


484 ;  Oreen  ?.  Govillaud,  10  CaL  817,  70  Am. 
Dec.  725;  deary  v.  Folger,  84  Cal.  816,  24 
Pac.  280,  18  Am.  St  Rep.  187;  Sowles  v. 
Hall,  62  Vt  247,  20  Atl.  810,  22  Am.  8t 
Rep.  101.  The  only  provision  of  this  contract 
from  which  it  might  possibly  be  inferred  that 
it  was  intended  that  time  should  be  material 
is  the  one  giving  the  right  to  enter  upon  and 
take  possession  of  the  piV>perty  in  case  of 
failure  to  comply  with  the  provisions  of  the 
contract  and  of  the  deed  of  trust  This  falls 
far  short  of  the  express  provisions  held  to 
be  sufficient  in  the  cases  above  cited.  In 
them  the  contracts  provided  that  in  case  of 
default  they  should  be  void,  and  the  parties 
thereto  should  be  released  from  further  obli- 
gation. The  re-entry  clause  is  one  of  for- 
feiture only,  such  as  is  inserted  in  mort- 
gages, and  is  not  allowed  to  be  enforced  in 
equity  without  giving  the  right  of  redemption 
after  forfeiture.  Hoffman  v.  Ryan,  21  W. 
Va.  432. 

By  the  execution  of  the  release  of  October 
6,  1899,  Snyder  gave  up  his  right  to  call  up- 
on the  plaintiffs  in  a  court  of  equity  for  the 
specific  execution  of  their  contract — a  right 
somewhat  similar  to  the  right  pf  redemption 
held  by  a  mortgagor,  as  has  been  shown.  Un- 
der such  circumstances,  equity  requires,  on 
the  part  of  him  who  obtains  a  release  or  con- 
veyance of  the  equity  of  redemption,  the  ut- 
most fairness  and  frankness,  especially  where 
he  pays  nothing  or  an  inadequate  price  for 
what  he  receives.  The  relation  Is  regarded 
as  in  some  degree  confidential.  Therefore, 
if  it  be  found  that  in  obtaining  this  release 
the  plaintiffs  resorted  to  any  indirection,  or 
held  out  any  delusive  hopes  or  assurances 
by  way  of  inducement  it  cannot  stand,  and 
the  parties  must  be  placed  in  statu  quo.  In 
speaking  of  such  transactions  between  mort- 
gagor tod  mortgagee,  1  Bigelow  on  Frauds, 
at  page  347,  says:  "Principles  are  applied 
almost  as  stern  as  those  which  govern  where 
a  sale  by  a  cestui  que  trust  to  his  trustee  is 
drawn  in  question.  To  give  validity  to  such 
a  sale  by  a  mortgagor,  it  must  be  shown  that 
the  conduct  of  the  mortgagee  was  in  all  things 
fair  and  frank,  and  that  he  paid  for  the 
property  what  it  was  worth.  He  must  hold 
out  no  delusive  hopes;  he  must  exercise  no 
undue  influence ;  he  must  take  no  advantage 
of  the  fears  or  poverty  of  the  other  party. 
Any  indirection  or  obliquity  of  conduct  is  fa- 
tal to  his  title.  Every  doubt  will  be  resolved 
against  him."  This  doctrine  is  fully  sup- 
ported by  the  following  cases:  Villa  v.  Rod- 
riguez, 12  Wall.  323.  20  L.  IQd.  406 ;  Morris  v. 
Nixon,  1  How.  118,  11  L.  Ed.  69;  Russell  v. 
Southard,  12  How.  139,  13  L.  Ed.  927; 
Holmes  v.  Grant  8  Paige,  245;  Webb  r. 
Rorke,  2  Scho.  &  L.  673 ;  Spurgeon  v.  Collier, 
1  Eden,  59;  Vernon  v.  Bethel,  2  Eden,  113; 
Toombs  V.  Conset,  3  Atk.  261;  Gubblns  ▼. 
Creed,  2  Scho.  ft  L.  214 ;  McLeod  v.  Hollhrd, 
86  N.  C.  210;  Chapman  v.  Mull,  42  N.  C. 
292 ;  4  Kent's  Comm.  143.  In  England  it  is 
said  that  there  is  no  presumption  of  fraud 
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in  the  case  of  a  conveyance  by  a  mortgagor 
to  a  mortgagee  in  consideration  of  the  mort- 
gage debt  only,  as  there  the  parties  are  not 
held  to  stand  in  a  relation  ef  confidence,  but 
that  transactions  between  them  are  looked 
upon  with  Jealousy  when  the  mortgagor,  in 
embarrassed  circumstances  and  under  pres- 
sure, sells  the  equity  of  redemption  to  the 
mortgagee  for  a  sum  considerably  less  than 
It's,  value,  Kerr  on  Fraud,  194,  In  this  last- 
named  work,  at  page  183,  it  is  said:  'The 
principle  on  which  a  court  of  equity  acts  in 
relieving  against  transactions  on  the  ground 
of  Inequality  of  footing  between  the  parties 
is  not  confined  to  cases  where  a  fiduciary  re- 
lation can  be  shown  to  exist,  but  extends  to 
all  the  varieties  of  relations  in  which  domin- 
ion may  be  exercised  by  one  man  over  an- 
other, and  applies  to  every  case  where  influ- 
ence is  acquired  and  abused,  or  where  confi- 
dence is  reposed  and  betrayed.  In  cases 
where  a  fiduciary  relation  does  not  subsist 
between  the  parties,  the  court  will  not,  as  it 
does  where  a  fiduciary  relation  subsists,  pre- 
sume confidence  put  and  Infiuence  exerted. 
The  confidence  and  influence  must  in  such 
cases  be  proved  extrinsically,  but,  when  they 
are  proved  extrinsically,  the  rules  of  equity 
are  Just  as  applicable  in  the  one  case  as  in 
the  other."  In  this  country,  as  has  been 
shown,  it  is  oth^wise.  There  is  a  presump- 
tion against  the  bona  fides  of  the  transac- 
tion, for  the  burden  is  upon  the  mortgagee  to 
show  that  he  paid  for  the  property  what  It 
was  worth,  and  took  no  advantage  of  his  su- 
perior position  in  obtaining  the  conveyance 
or  release.  1  Big.  Fraud,  347-849. .  This  con- 
fidential relation  is  said  to  exist  between 
vendor  and  vendee.  Pom.  Eq.  Jur.  S  963. 
From  what  has  been  said  of  the  relation  be- 
tween vendor  and  vendee  when  the  latter  is 
in  possession  under  a  contract  of  sale,  Xt 
must  be  apparent  that  the  reason  and  neces- 
sity for  Jea>ous  scrutiny  on  the  part  of  courts 
of  equity  in  passing  upon  transactions  be- 
tween them  are  almost  as  great  as  in  the 
case  of  mortgagor  and  mortgagee.  Indeed, 
the  doctrine  extends  to  all  persons  who  oc- 
cupy positions  of  trust  and  confidence,  or  in- 
fluence or  dependence,  in  fact  although  not, 
perhaps,  in  law.  2  Pom.  Eq.  Jur.  963;  1 
Story,  Eq.  Jur.  p.  331,  S  323. 

Notwithstanding  the  general  rule  in  this 
country  that  the  burden  is  upon  the  mort- 
gagee to  show  that,  in  obtaining  a  conveyance 
or  release  of  the  equity  of  redemption,  he 
acted  with  fairness  and  took  no  advantage, 
it  is  held  that,  in  order  to  correct  or  reform 
a  written  insllrument,  or  establish  a  declara- 
tion on  the  part  of  the  mortgagor  at  the  time 
he  executed  l|he  mortgage  that  the  equity  of 
redemption  sliould  pass  to  the  mortgagee,  or 
that  by  a  subsequent  parol  agreement  the 
mortgagor  siurrendered  his  rights,  the  evi- 
dence must  be  plain  and  convincing  beyond 
reasonable  controversy,  and,  if  the  proofs 
are  doubtful  and  unsatisfactory,  the  writing 
will  be  held  to  express  correctly  the  intention 


of  the  parties.  Rowland  v.  Blake,  97  U.  S. 
624,  24  L.  Ed.  1027 ;  Hoffman  v.  Ryan,  21  W. 
Va.  415 ;  Van  Gilder  v.  Hoffman,  22  W.  Va.  1 ; 
Lawrence  v.  Du  Bois,  16  W.  Va.  443 ;  Davis 
V.  Demming,  12  W.  Va.  246.  Here  is  an  ap- 
parent, but  not  a  real,  contradiction.  The 
burden  is  on  the  party  claiming  the  relation 
of  mortgagor  to  establish'  it  He  must  show 
that  he  was  mortgagor,  and  the  other  party 
mortgagee.  Then,  if  it  appears  that  the  lat- 
ter has  acquired  the  equity  of  redemption, 
the  burden  shifts,  and  it  devolves  upon  the 
grantee  to  show  that  in  procuring  the  convey- 
ance or  release  he  acted  fairly  and  paid  full 
value. 

It  is  insisted  here  that  the  parol  evidence 
offered  by  the  defendant  is  inadmissible^  be- 
cause in  violation  of  the  rule  forbidding  the 
contradiction  of  a  written  Instrument  by 
parol  evidence.  But  it  is  well  settled  that,  in 
this  and  the  similar  cases  above  named,  such 
evidence  is  admissible.  It  is  admitted,  not 
to  contradict  or  vary  the  terms  of  such  in- 
strument, but  to  establish  a  constructive 
fraud  vitiating  the  instrument,  or  a  superior 
equity,  in  the  nature  of  a  trust  See  the 
cases  last  above  cited. 

€k>nstructive  fraud  on  the  part  of  the  plain- 
tiffs, as  defined  by  the  foregoing  authorities, 
is  abundantly  established  by  the  evidence. 
It  is  disclosed  by  surrounding  circumstances, 
conduct  of  parties,  direct  testimony,  and  ad- 
missions. As  has  been  shown,  it  is  impor- 
tant to  ascertain  whether  an  adequate  price 
was  paid  for  the  equity  released.  Nothing 
whatever  was  given  for  it  here.  The  trans- 
action was  on  its  face  a  rescission  of  the  con- 
tract of  sale,  pure  and  simple.  The  defend- 
ant's right  to  have  specific  performance  was 
valuable.  According  to  the  testimony  of  the 
defendant  the  land  was.  worth  considerably 
more  than  the  debt,  although  when- first  of- 
fered at  Judicial  sale  the  highest  bid  was  less 
than  $15,000.  The  quantity  of  the  land  was 
large,  amounting  to  between  three  and  four 
thousand  acres,  of  which  a  good  deal  ap- 
pears to  have  been  In  good  condition  for 
grazing,  and  a  large  portion  covered  with  val- 
uable timber.  It  is  charged  in  the  answer, 
and  supported  by  the  evidence  of  the  defend- 
ant that  the  land  was  purchased  by  the 
plaintiffs  at  a  great  deal  less 'than  its  value. 
The  averment  of  the  answer  was  that  it  was 
purchased  at  a  price  recognissed  by  the  par- 
ties to  be  less  than  one-third  of  its  actual 
value.  In  the  relocation  filed  by  the  plain- 
tiffs this  averment  is  denied,  but  it  is  not 
shown  in  the  replication  or  by  any  testimony 
introduced  by  the  plaintiffs  that  the  value 
of  the  land  was  not  greater  than  the  amount 
for  which  it  was  resold  to  the  defendant.  It 
is  not  specifically  denied  in  the  pleadings. 
In  applying  to  plaintiffs  for  help,  Snyder  had 
represented  his  property  to  be  worth  $40,- 
000  or  $50,000,  and  requested  them  to  verify 
his  statement  at  his  expense.  Some  investi- 
gatiou  was  made.  Rickard  wrote  him  that  if 
his  indebtedness  was  nr»t  over  $15,000,  and 
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ills  property  was  worth  what  he  claimed  It 
was,  the  money  would  be  furnished,  and  the 
property  purchased  and  resold  to.  him  at  an 
advance  of  $8,000,  and  It  would  then  be 
very  cheapi  This  plan  was  executed  without 
change,  except  that  Rlckard  had  to  Join  the 
Llskeys  to  Induce  tjiem  to  undertake  it  Be- 
yond Rlckard's  statement  that  the  Llskeys 
were  not  very  well  satisfied  with  the  result 
of  the  Investigation,  and  refused  to  make  the 
purchase  unless  he  would  join  them,  there  Is 
no  testimony  contradicting  that  of  Snyder 
to  the  effect  that  the  property  was  worth 
more  than  the  debt 

Prior  to  the  execution  of  the  release  the 
plaintiffs  were  Indulgent  On  June  19,  1899, 
they  were  notified  by  letter  that  Snyder 
would  not  be  able  to  meet  the  first  payment 
when  It  should  become  due;  and  Rlckard  re- 
plied under  date  of  June  24,  1899,  saying 
that  his  associates  were  very  much  surprised 
at  the  contents  of  the  letter,  and  requested 
Snyder  to  come  over  at  once  and  see  what 
could  be  done.  The  record  shows  no  other 
communications  between  them  until  October, 
1899,  when  Rlckard,  the  Llskeys,  and  Reherd 
all  went  to  Snyder's  home  and  procured  the 
execution  of  the  release.  Concerning  this 
transaction,  Snyder  says  they  came  three  or 
four  days  or  more  before  the  paper  was  sign- 
ed, and  induced  him  to  sign  it  by  represent- 
ing that  they  needed  some  money  in  their 
business,  and  had  been  compelled  to  borrow 
money,  by  reason  of  which  their  credit  had 
become  impaired,  and,  if  he  would  execute 
the  release,  it  should  not  interfere  with  him, 
and  he  should  have  the  land  back  in  the 
same  manner  as  originally  agreed  upon.  He 
says  they  were  all  there  and  talked  about 
this  release  for  three  or  four  days  before  the 
arrangement  was  consummated,  and  that  he 
entered  into  It  by  reason  of  the  fair  promise 
made  to  him,  and  some  persuasion  on  the 
part  of  his  wife,  who  had  the  utmost  confi- 
dence in  the  plaintiffs,  and  with  the  under- 
standing that  his  rights  were  not  to  be  im- 
paired, and  that  he  should  have  longer  time 
in  which  to  pay  the  money.  He  says  they 
said  they  would  give  him  a  copy  of  the  writ- 
ing, but  that  as  soon  as  it  was  acknowledged 
they  left  hurriedly  without  giving  the  copy, 
saying  they,  wCLnted  to  get  as  far  as  Franklin 
that  day.  Elizabeth  Snyder,  wife  of  the  de- 
fendant, says  the  release  was  talked  about  for 
several  days,  and  that  the  plaintiffs  claimed 
tliey  needed  it  on  account  of  some  of  their 
business  dealings,  and  that  if  they  got  It 
they  could  give  her  husband  more  time  on 
the  money  he  owed  them,  and  that  she  heard 
Rlckard  say  in  the  presence  of  the  others,  in 
reference  to  the  release,  that  it  should  not 
in  any  way  interfere  with  the  right  of  her 
husband  to  redeem  the  land,  but  that  they 
would  give  him  all  the  time  he  would  ask, 
and  more.  Nettle  Harman,  a  daughter  of 
the  defendant,  says  she  was  not  present  on 
the  day  the  release  was  signed,  but  that  she 
had  stayed  at  her  father's  house  the  night  be- 


fore it  was  signed,  and  when  the  release  was 
under  discussion,  and  that  Reherd  told  her 
that  they  wanted  the  release  of  the  property 
in  order  to  obtain  money,  and  that  it  was  not 
to  have  any  effect  against  her  father's  right 
in  the  property,  but  was  simply  for  their 
benefit,  to  help  them  in  some  way.  She  fur- 
ther says  that  on  the  next  morning,  before 
she  went  away,  they  were  talking  about  the 
matter  at  the  house.  Her  father  was  object- 
ing to  the  release,  and  Reherd  then  said  they 
were  men  of  their  word,  and,  if  they  did  not 
carry  out  their  branch  of  the  ag^reement  with 
her  father,  and  let  him  have  his  property 
back,  he  would  be  a  witness  for  him  against 
the  rest  of  them,  and  would  show  what  the 
agreement  was.  M.  0.  Harman,  who  took  the 
acknowledgment  of  the  release,  says  all  of 
the  plaintiffs  were  present  while  he  was 
writing  his  certificate  of  acknowledgment 
and  one  of  them  said  to  the  defendant:  ''You 
need  not  be  uneasy.  We  have  always  intend- 
ed to  treat  you  right  and  yet  intend  to  treat 
you  right"  This  was  said  in  response  to  an 
objection  made  by  Snyder  to  the  form  of  the 
writing,  and  it  was  repeated  once  or  twice, 
says  the  witness. 

On  October  10,  1899,  four  days  after  the 
release  was  executed,  Reherd  wrote  Snyder 
a  letter  in  which  he  said,  among  other  things: 
"I  told  you  when  I  was  at  your  place  that 
the  Llskeys  and  W.  H.  Rlckard  wanted  me 
to  Join  them  in  the  contract  in  case  they  had 
to  raise  the  money  to  pay  for  the  land;  they 
were  after  me  again  as  we  were  coming 
home."  He  then  asked  what  he  should  do 
about  it  and  expressed  a  willingness  to  do 
whatever  Snyder  should  think  best  As  a 
witness  he  admits  the  truth  of  the  matter  set 
forth  in  the  letter,  and  adds  that  he  was  re- 
quested in  May,  1899,  to  join  In  the  contract 
Under  date  of  October  30,  1899,  Reherd,  in 
reply  to  Snyder's  letter,  which  does  not  ap- 
pear in  the  record,  wrote  as  follows:  •*!  re- 
ceived your  letter  of  the  25  and  was  sorry 
to  hear  of  the  terrible  fires  you  have  had  and 
hope  you  have  had  rain  by  this  time.  I  saw 
Mr.  John  Liskey  and  W.  H.  Rlckard,  and 
they  said  I  should  tell  you  they  would  treat 
you  all  right  about  the  redemption  of  your 
land  in  a  year  from  now,  and  that  you  should 
not  give  yourself  any  uneasiness  in  the  mat- 
ter." In  explanation  of  this  letter,  he  says, 
on  the  witness  stand,  he  should  have  used 
the  word  **resale"  Instead  of  '"redemption." 
Being  examined  about  it  before  its  produc- 
tion, and  led  to  believe  it  contained  the  word 
"authorized,"  he  said  he  should  have  used 
the  word  **knowledge"  Instead  of  It,  and,  fur- 
ther, "I  notice  In  all  of  my  letters — ^I  was 
looking  over  some  coples^-that  I  used  the 
word  "redemption'  when  I  ought  to  used  the 
wor^  'resale,'  and  that  when  I  use  the  word 
'authorized'  it  should  have  been  'knowledge': 
and  I  will  just  state  here  that  they  never  au- 
thorized me  to  make  a  statement  for  them 
as  their  agent."  In  a  letter  to  Mrs.  Harman, 
dated  November  30,  1899.  Reherd  said:    •^ 
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Raw  a  letter  your  father  wrote  W.  H.  Rickard, 
and  he  seems  to  fear  they  will  not  let  have 
his  farms  hack;  if  he  makes  arrangements 
to  pay  for  them  please  tell  him  for  me  that 
he  need  hare  no  fear  of  that  for  I  had  a 
long  talk  with  W.  H.  Rlckard  and  John  and 
Robert  Llskey  yesterday,  and  they  all  said  If 
he  could  get  the  money  within  the  twelve 
months  from  October,  1899,  they  would  glad- 
ly let  him  have  it  back,  and  besides  that  I 
would  be  a  witness  for  your  father  in  case 
they  did  not  do  what  they  said."  As  a  wit- 
ness he  admits  that  his  associates  told  him 
what  he,  in  the  letter,  represented  that  they 
had  said,  after  a  labored  and  unsuccessful  ef- 
fort to  convey  the  idea  that  his  knowledge  of 
the  redemption  agreement  had  been  imparted 
by  Snyder.  Objection  is  made  to  the  use  of 
these  letters  of  Reherd  as  evidence  on  the 
ground  that  he  was  not  Interested  with  Rlck- 
ard and  the  Liskeys  in  the  lands  at  the  time 
they  were  written,  nor  in  any  sense  their 
agent.  Whether  they  were  admissible  or  not 
need  not  be  determined,  for  Rlckard  took  the 
stand  as  a  witness  for  the  plaintiffs,  and  sol- 
emnly testified  to  the  truth  of  the  salient 
statements  contained  in  the  letters,  and  that, 
too,  against  his  interest,  after  he  had  Joined 
the  original  parties  as  purchasers. 

On  the  9th  day  of  October,  1899,  three  days 
after  the  execution  of  the  release,  Snyder 
wrote  Rlckard  and  the  Liskeys,  asking  what 
he 'should  do  aboiit  sowing  grass  seed,  clear- 
ing land,  fixing  up  fences,  etc.,  at  their  ex- 
pense, in  case  he  should  fall  to  get  the  land 
back,  and  saying:  "I  will  not  go  further  or 
faster  than  I  would  for  myself  on  expenses, 
if  you  leave  it  to  me  till  I  see  what  I  can 
do;  if  I  fall  to  redeem  it,  then  the  expenses 
and  improvements  is  all  left  for  you  to  say." 
No  reply  to  this  appears  in  the  record.  On 
October  30,  1899,  Snyder  wrote  that  forest 
fires  had  greatly  damaged  the  property,  ask- 
ing what  he  should  do  about  rebuilding  fences 
and  suing  the  party  who  put  out  the  fire  for 
damages,  and  saying:  "So  It  is  a  big  Job  for 
you  if  you  should  keep  the  land  &  if  I  get 
it  back  or  redeem  myself  th^  same  on  me." 
After  suggesting  what  sort  of  fence  should 
be  built,  he  said:  "But  you  have  the  say 
yet,  please  advise."  To  this  letter,  which 
contained  other  references  to  the  possibility 
of  redemption,  the  record  shows  a  reply  from 
Rlckard,  dated  November  i,  1899,  saying,  for 
himself  and  associates,  that  they  were  un- 
able to  say  Just  what  he  should  do  about  re- 
building the  fencing  or  suing  for  damages, 
but  that  he,  as  tenant,  might  take  such  ac- 
tion as  he  might  think  best;  leaving  to  them, 
as  owners,  the  adjustment  of  the  permanent 
damages.  In  the  same  letter  they  declined 
to  authorize  him  to  have  clearing  done  on  the 
land.  On  the  16th  day  of  November,  1899, 
Snyder  wrote  again,  saying  he  had  before 
that  time  written  them  concerning  an  offer 
from  some  parties  to  buy  the  timber  on  the 
upper  farm,  and  that  he  thought  he  could  get 
from  five  to  seven  thousand  dollar^  cash  for 


it  He  reminded  them  that  he  had  written 
upon  that  subject  some  10  days  before,  but 
had  received  no  answer,  and  urged  them  to 
permit  him  to  make  the  sale  and  apply  the 
proceeds  on  the  purchase  money  of  the  land, 
and  said  he  could  raise  the  balance  of  the 
money  and  pay  it  all  up.  This  letter  con- 
cludes as  follows:  ''What  do  you  say?  An- 
swer at  once.  The  parties  is  here  wanting 
to  buy  will  pay  spot  cash.  Gentlemen,  I 
think  you  ought  to  do  this;  give  me  this  op- 
portimity  to  redeem  myself.  I  think  that  the 
^,000.00  that  I  gave  you  in  the  start  ought 
to  satisfy  you  all  well;  answer  at  once  fully 
what  is  the  reason  you  did  not  answer  my 
other  letters  like  this  one  on  the  same  sub- 
ject" On  November  20, 1899,  Rlckard  wrote, 
acknowledging  the  receipt  of  Snyder's  letter, 
and  saying  the  Liskeys  were  very  much  pro- 
voked that  he  had  had  possession  of  the  prop- 
erty for  nearly  12  months  since  he  promised 
to  pay  the  delinquent  taxes,  and  had  finally 
written  that  he  was  unable  to  do  so,  and  that 
they  wanted  some  definite  answer  at  once, 
as  the  property  waa  threatened  with  sale. 
As  to  the  proposed  sale  of  the  timber,  the  let- 
ter said:  "They  say  they  will  sell  provided 
they  can  get  its  worth,  but  the  timber  is  not 
on  the  market  to  be  hawked  about  subject  to 
all  kinds  of  offers.  If  the  parties  to  whom 
you  refer  will  submit  a  proposition  to  us  of 
purchase,  we  will  reply  at  once.  If  the  of- 
fer is,  in  our  opinion,  what  the  timber  is 
worth  we  will  sell  if  the  terms  suit  us,  other- 
wise It  is  not  for  sale."  This  letter  closed 
with  an  expression  of  the  hope  that  "this  is 
a  full  answer  to  your  question  of  sale." 
This  seems  to  have  been  very  unsatisfactory 
to  Snyder,  as  well  as  out  of  harmony  with 
what  he  had  understood  up  to  that  time  to 
be  the  agreement  In  reply  he  wrote  Novem- 
ber 22,  1899,  saying,  among  other  things: 
'*Yours  of  the  20th  Inst,  to  hand,  but  nothing 
in  it  satisfactory  as  in  answer  to  my  letter 
or  in  fact  the  last  two  letters.  ♦  ♦  ♦  why 
do  you  avoid  answering  my  questions?  *  *  * 
If  you  get  your  $19,000  and  its  interest  what 
nead  you  cair  about  the  taxes.  •  •  *  Now 
all  I  ask  of  you  gentlemen  is  to  give  me  the 
privilege  to  Sell  the  timber  on  that  upper 
farm  for  $7,000  Spot  cash  &  you  get  the  mon- 
ey and  credit  me  with  it  in  my  $19,000  or 
what  it  is  Sum  over,  &  I  will  pay  you  the  rest 
in  a  very  short  time;  in  time  for  you  to  take 
up  all  your  other  obligations  when  the  next 
payment  falls  due  or  before;  I  don't  look  to 
get  one  cent  till  you  are  fully  paid  isn't  this 
right?  Didn't  you  Say  that  all  you  wanted 
was  your  money  back  &  the  interest  and 
your  $3,000  profits  for  your  faver;  didn't 
you  agree  to  this?  I  hope  you  do  not  intend 
to  take  it  all  and  turn  me  out  of  house  and 
home.  ♦  ♦  •  Why  do  you  hesitate  &  stand 
back  and  give  me  no  chance  to  Redeam  my- 
self when  opertunity  presents  its  Self?  *  *  * 
Answer  me  definitely  what  I  can  depend  on, 
&  not  answer  so  Indefinitely  &  evade  my 
questions;  answer  as  you  mean;  if  you  don't 
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Intend  to  let  me  have  my  land  back  Say  so 
&  don't  keep  me  in  the  .dark  or  in  a  Strain." 
On  November  27,  1899,  Rickard  answered, 
and  said:  "We  are  men  of  our  word  and  will 
fulfill  any  promise  we  make,  and  it  is  of  no 
use  to  repeat  same;  we  positively  refuse  to 
give  you  an  option  on  the  property  or  other- 
wise handicap  ourselves  or  'embarrass'  the 
title  of  same.  We  intended  visiting  you  next 
week  and  looking  over  the  timber  on  upper 
tract  and  setting  a  price  on  it,  but  since  you 
make  a  direct  offer  of  $7,000.00  for  the  tim- 
ber in  cash  we  have  concluded  to  take  that 
for  it  if  tendered  within  a  few  days;  we 
have  another  party  who  wants  to  look  at  it, 
but  if  we  hear  from  you  or  your  people  that 
they  will  take  it  at  above  price  that  will  set- 
tle the  matter  with  the  other  gentlemen.  So 
let  us  hear  from  you  at  once.  Now,  as  to 
selling  you  the  property  we  will  sell  it  to  you 
if  you  are  ready  to  buy  'now'  right  along  the 
lines  we  have  always  talked  and  at  the  same 
price,  but  this  does  not  give  you  or  anybody 
else  an  option  for  the  future.  If  you  are  not 
ready  to  buy  then  this  settles  the  matter  for 
the  present;  I  am  sure  this  is  plain  enough 
and  ought  to  be  entirely  satisfactory  to  you; 
we  want  to  be  entirely  understood;  we  re- 
serve the  right  in  the  future  as  we  have  in 
the  past  to  do  Just  as  we  do  now,  viz.,  con- 
sider any  proposition  made  to  us  to  reject  or 
accept  same  at  our  pleasure."  Snyder  seems 
to  have  tmderstood  from  this  that  he  would 
be  permitted  to  sell  the  timber  and  pay  for 
the  land  as  provided  in  the  original  contract 
of  January  23, 1899.  About  two  months  later 
he  wrote  again,  saying  that  he  had  about 
consummated  a  sale  of  the  timber  on  the  ui>- 
per  place  at  $7,000,  and  '^ould  be  able  soon 
to  sell  the  timber  on  the  lower  farm,  and,  if 
so,  it  would  enable  him  to  redeem  the  land. 
In  connection  with  this  correspondence, 
Rickard's  tcGitimony  must  be  considered.  He 
says  that,  after  the  execution  of  the  release^ 
Snyder  and  his  wife  seemed  to  be  very 
much  .hurt  over  their'  failtire,  and  that  the 
former  had  said  that  he  felt  that  he  could 
repurchase  the  land  if  they  would  give  him 
the  opportunity  to  do  so  upon  liberal  terms, 
and  that  in  response  to  this  he  was  advised 
that  in  all  such  efforts  he  would  be  the 
worse  off,  but  that  if  he  should  get  in  shape 
at  any  time,  and  convince  them  that  he 
could,  with  his  own  money,  during  the  year 
of  his  rental  contract,  purchase  the  prop- 
erty and  save  a  home  for  himself,  they 
would  be  willing  to  enter  into  an  agree- 
ment with  him  upon  such  terms  as  might 
be  agreed  upon,  ot  liberal  terms,  but  they 
were  not  willing  to  give  him  an  option, 
or  anything  that  might  handicap  the  title, 
or  give  anybody  else  the  privilege  to  take 
their  place  and  get  the  benefit  of  a  profit 
that  they  might  have  In  case  of  a  rise  in 
prices,  after  they  had  purchased  the  prop- 
erty in  a  panic,  and  carried  it  through,  when 
nobody  else  would  pay  the  price.  ^  Reherd 
also  narrows  his  evidence  to  the  extent  of 


saying  that  Rickard  and  the  Llskeys  bad 
stated,  in  their  conversations  with  him  con- 
cerning their  agreement  with  Snyder,  that 
the  price  at  which  he  was  to  have  the  land 
back  had  not  been  fixed.  While  Rickard 
does  not  say  at  what  price  he  had  said 
Snyder  could  have  the  land  back,  it  is  to  be 
noted  that  his  language,  as  given  by  him- 
self, imported,  and  was  calculated  to  lead 
Snyder  to  believe,  that  he  could  have  it  up- 
on the  original  terms.  They  required  him 
to  purchase  with  his  own  money,  denied 
him  the  privilege  of  borrowing  money  from 
others,  and  safeguarded  the  property  from 
falling  into  the  hands  of  anybody  bat  Sny- 
der. While  he  says  this  agreement  was 
made  after  the  execution  of  the  release,  he 
admits  that  it  was  made  on  the  same  day 
and  at  the  same  place.  Considering  his  tes- 
timony in  connection  with  the  evasiveness  of 
his  letters  to  Snyder,  written  in  response  to 
Snyder's  appeal  for  an  absolutely  frank  and 
definite  statement  as  to  whether  the  plain- 
tiffs would  comply  with  what  Snyder  said 
was  their  agreement,  namely,  that  he  might 
redeem,  and  in  connection  with  the  positive 
testimony  of  Snyder  and  his  wife  and  daugh- 
ter, and  the  corroborative  testimony  of  bar- 
man, the  conclusion  that  Snyder  was  led 
to  believe  and  did  believe  that,  notwith- 
standing the  release,  he  still  had  the  right 
to  redeem,  is  irresistible.  ^  But  Rickard  says 
the  agreement  or  offer  to  let  Snyder  have 
the  land  back  was  made  after  the  release 
was  executed.  If  so,  it  could  scarcely  be 
said  to  have  been  an  inducement  to  the  ex- 
ecution of  that  instrument  In  this  con- 
nection it  is  to  be  remembered  that  Snyder 
and  his  wife  say  the  plaintiffs  negotiated 
for  this  release  for  a  period  of  at  least  three 
or  four  days,  and  basely  took  their  de- 
parture after  its  execution.  As  to  these  im- 
portant facts  bearing  upon  the  question, 
all  the  plaintiffs  are  silent.  The  long  pend- 
ency of  these  negotiations  is  suggestive  of 
persuasion  and  inducement,  and  corrobora- 
tive of  the  testimony  of  the  witnesses  for 
the  defendant.  If  Harman  is  to  be  believed, 
there  was  some  prior  oral  agreement  which 
at  the  moment  of  acknowledgment  the  plain- 
tiffs assured  the  defendant  they  would  com- 
ply with.  Rickard  admits  that  there  was 
a  sort  of  consolatory  agreement  or  offer  on 
the  day  of  the  execution  of  the  release,  but 
the  two  liskeys,  who  were  present,  are 
silent  as  to  whether  such  arrangement  was 
made  on  that  day,  even  after  the  execution 
of  the  release.  Reherd,  who  undoubtedly 
had  several  conversations  with  these  people, 
and  was  not  only  intimate  with  them,  but 
closely  allied  with  them  in  business  enter- 
prises, and  finally  Joined  them  in  this,  testi- 
fies to  their  having  told  him  that  Snyder 
should  have  the  land  back  if  he  raised  the 
money  within  12  months,  and  does  not  say 
they  qualified  it  to  the  extent  to  which 
Rickard  qualifies  it  In  his  testimony.  He 
does  not.  say  they  told  him  the  agreement 
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was  made  after  the  execution  of  the  releaae, 
and  it  l8  to  be  remembered  that  It  waa  dis- 
cussed between  them  for  the  purpose  of  in- 
forming Reherd  of  the  exact  conditions,  so 
that  he  might  know  whether  to  join  them. 

Whether  made  before  or  after  the  execu- 
tion of  the  release,  the  agreement  undoubt- 
edly was  that  Snyder  should  have  the  iand 
back  upon  payment  of  the  price  specified 
in  the  contract  of  January  23,  1899.  This 
clearly  appears  from  Riduird's  letter  of 
January  27,  1900.  What  else  could  he  have 
meant  by  saying  they  would  sell  Snyder  the 
land  right  along  the  lines  they  had  always 
talked,  "and  at  the  same  price^'?  His  tes- 
timony Imports  that  no  price  had  been  men- 
tioned, and  that  it  remained  to  be  fixed,  as 
part  of  the  liberal  terms,  in  case  Snyder 
should  ever  become  able  to  repurchase.  The 
letter  of  January  27,  1899,  flatly  stamps  this 
an  error,  and  at  the  same  time  supports 
Snyder's  claim  that  a  price  was  fixed,  and 
there  is  nothing  to  indicate  that  it  was  dif- 
ferent from  the  original  purchase  price.  As 
the  agreement  was,  in  substance  and  effect, 
exactly  what  Snyder  claims  it  was,  namely, 
that  he  should  have  the  land  at  the  original 
price,  notwithstanding  the  release.  It  Is 
wholly  unimportant  that  they  called  it  a 
resale,  and  refused  to  give  an  option^  Again, 
what  did  he  mean  by  saying  **right  along 
th(>  lines  they  had  always  talked"?  Does 
not  ''always"  go  back  beyond  the  date  at 
the  release?  Can  anybody  read  these  letr 
ters  without  concluding  that  Rickard's  was 
written  to  reassure  Snyder  that  he  might  re- 
deem? Can  it  be  doubted  that  the  words 
"always"  and  *'same  price"  were  used  de- 
liberately? What  could  have  been  the  prom- 
ise he  said  it  was  "of  no  use  to  repeat," 
other  than  that  Snyder  might  still  pay  the 
money  and  keep  the  land?  In  the  same  let- 
ter, and  same  connectiou,  Rickard  said  they 
would  sell  the  timber  on  the  upper  farm. 
This,  too,  was  one  of  the  terms  of  the  orig- 
inal contract  True,  he  did  not  say  the  pur- 
chase money  of  the  timber  might  be  cred- 
ited on  the  purchase  money  of  the  land  as 
provided  by  the  contract,  but  he  said  the 
timlber  might  be  sold,  and  Snyder  could 
have  the  land  back — ^two  of  the  things  asked 
by  him — and  evaded  a  direct  answer  as  to 
the  right  of  redemption,  and  this,  to  a  man 
known  to  him  to  be  illiterate  and  in  a  dis- 
tressed state  of  mind.  It  was  substantially 
an  admission  of  the  claim  of  Snyder.  To 
this  equivocation  and  evasion  add  the  flat 
conti-adiction  and  admission  on  a  vital  point 
just  referred  to,  and  the  evidence  adduced 
by  the  plaintiffs  stands  self -discredited,  while 
that  of  the  defendants  stands  substantially 
admitted,  except  on  the  single  question 
whether  the  agreement  was  made  before  or 
after  tl)e  execution  of  the  release. 

On  this  point  enough  has  probably  been 
said  to  clearly  show  that  the  court  ought  to 
baye  found  on  it  for  the  defendant.  But 
there   are  other   circumstances   tending   to 


prove  the  contention  of  Snyder.  Although 
the  surrender  of  the  purchase-money  notes  is 
stated  in  the  release  to  be  one  of  the  con- 
siderations for  its  execution,  and  the  release 
was  recorded,  they  were  never  surrendered, 
but  are  still  held  by  the  plaintiffs.  Rickard 
says  they,  together  with  the  deed  of  trust 
were  left  in  his  custody  to  be  copied  and 
to  be  compared  by  Albert  Snyder,  who  was 
to  come  to  Harrisonburg  and  bring  some 
cattle  to  plaintiffs,  and  then  take  the  papers' 
back  to  his  father,  but  he  never  came. 
Snyder,  however,  says  the  papers  to  be  sent 
him  were  copies  of  the  release  and  rental 
contract  In  a  postscript  to  his  letter  of 
November  27,  1899,  Rickard  said:  "Some 
time  ago  I  had  the  papers  copied  to  send 
you  but  thought  you  would  come  over  this 
fall  and  we  could  compare  copy  with  orig- 
inal. Is  there  any  one  here  who  could  do 
this  for  you,  of  shall  I  send  them  to  you  by 
mail?"  A  very  natural  inquiry  here  is  why 
should  comparison  by  Snyder  be  important 
if  original  papers  were  to  be  sent  to  him, 
and  copies  retained  by  Rickard?  Oould  not 
Rickard  see  for  himself  whether  the  copies 
he  desired  to  retain  were  true  and  correct? 
What  possible  interest  could  Snyder  have  in 
seeing  that  copies  to  be  retained  by  Rickard 
were  correct?  Again,  of  what  practical  use 
could  copies  of  canceled  and  surrendered 'pa- 
pers be  to  the  plaintiffs?  Was  the  with- 
holding of  these  notes,  contrary  to  the  terms 
of  the  release,  an  act  intended  to  lull  Snyder 
into  a  feeling  of  security,  and  in  pursuance 
of  the  agreement  as  claimed  by  him?  Did 
the  plaintiffs  hurry  away  as  soon  as  the  re- 
lease was  signed,  without  leaving  copies  of 
it  and  the  rental  contract,  lest  Snyder's 
meditation  over  the  ironclad  terms  of  these 
papers  should  create  dissatisfaction,  and 
arouse  him  to  a  premature  demand  of  his 
rights  under  the  verbal  agreement?  This, 
too,  looks  probable.  Why  were  these  papers 
not  surrendered  on  October  1,  1900,  when 
Rickard  and  Snyder  appear  to  have  been 
together,  or  on  October  20,  1900,  when  Rick- 
ard and  probably  all  his  associates  were  at 
Snyder's  house?  Is  there  any  reason  why 
they  could  not  have  taken  them  there? 
Taken  in  connection  with  Snyder's  pending 
efforts  to  sell  the  timber  and  raise  the  mon- 
ey to  pay  for  the  land,  the  further  detention 
of  the  notes  is  rather  significant,  and  tends 
to  uphold  Snyder's  claim  and  condemn  that 
of  the  plaintiffs.  Moreover,  at  or  about  the 
time  the  new  rental  contract  of  October  20, 
1900,  was  entered  into  at  Snyder's  house,  an- 
other extension  of  00  days  was  given  Sny- 
der. On  October  7,  1900,  Reherd  wrote  Sny- 
der, saying.  "I  hope  you  nave  arranged 
your  affairs  so  I  can  try  and  get  the  time 
extended."    This  occurred  after  he  became 

• 

interested  in  the  land,  and  before  the  date 
of  the  second  rental  contract.  Bxplaining, 
he  says  he  does  not  know  why  he  used  the 
word  * 'extended,"  but  supposes  it  referred 
to  the  refusal  given  Snyder  to  repurchase 
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within  one  year  from  October  6,  1899.  He 
farther  contradicts  himself.  He  says  that 
when  the  second  rental  contract  was  execut- 
ed they  told  Snyder  that,  if  he  got  the  money 
within  sixty  days,  he  could  buy  the  place 
back,  but  that  "there  was  no  price  set," 
so  far  as  he  knew.  Afterwards,  In  explain- 
ing his  use  of  the  word  extended,  he  says, 
"On  October  the  6th  we  had  given  him  the 
price  and  terms  on  the  place  for  60  days.'' 
Thus  It  appears  that,  treating  the  parties 
as  vendors  and  vendee,  under  a  contract  of 
sale,  the  defendant  Is  entitled  to  specific 
execution  of  the  contract,  notwithstanding 
the  release  executed  by  him.  But  the  the- 
ory of  the  defendant's  case  Is  that  the 
original  purchase  by  the  plaintiffs,  and  re- 
sale to  him,  are  to  be  treated  in  equity  as  a 
loan  by  the  plaintiffs  to  the  defendant  of 
money  on  the  faith  of  the  land  as  security, 
and  that  the  transaction  was  intended  to 
be,  and  was  in  fact,  such  loan.  Many  cases 
illustrating  the  principle  relied  upon  have 
been  decided  by  this  court,  but  none  of  them 
stand  upon  like  or  strikingly  similar  facts. 
It  is  universally  held  that  the  intention  of 
the  parties  to  the  transaction,  gathered  from 
the  circumstances  attending  it,  the  conduct 
of  the  parties,  the  face  of  the  written  con- 
tract, and  parol  evidence,  must  control. 
Thompson  v.  Davenport,  1  Wash.  (Va.)  125; 
Dabney  v.  Green,  4  Hen.  &  M.  101,  4  Am. 
Dec.  503;  Lawrence  v.  Du  Bois,  16  W.  Va. 
443;  Sadler  v.  Taylor,  49  W.  Va.  104,  38  S. 
E.  583;  2  Mln.  Ins.  829;  Jones,  Mort.  258. 
Certain  rules  have  been  laid  down  by  this 
court  for  guidance  in  seeking  the  intention 
of  the  parties,  but  some  of  them  are  clearly 
inapplicable  here.  It  appears  that  the  gran* 
tor  was  hard  pressed  for  money,  but  not  that 
the  grantees  were  known  money  lenders. 
Nor  can  it  be  said  that  the  rule  of  gross  in- 
adequacy of  price  clearly  applies  here.  On 
the  contrary,  it  is  undisputed  that  Snyder 
applied  to  the  plaintiffs  for  a  loan  or  their 
indorsement  for  the  purpose  of  enabling 
him  to  pay  off  his  indebtedness,  and  also  that 
the  possession  of  the  land  remained  with 
Snyder,  and  without  the  payment  of  rent, 
until  Octob.er,  1809.  For  the  rules  laid  down 
by  this  court,  see  Kllnck  v.  Price,  4  W.  Va. 
4,  6  Am.  Rep.  268;  Lawrence  v.  Du  Bois, 
16  W.  Va.  443;  Davis  v.  Demmlng,  12  W. 
.  Va.  281;  Vangilder  v.  Hoffman,  22  W.  Va. 
2;  Hoffman  v.  Ryan,  21  W.  Va.  415;  Mathe- 
ney  v.  Sandford,  26  W.  Va.  386.  In  all  those 
cases  the  relations  of  the  parties  and  the 
contracts  passed  upon  were  so  different  from 
the  transactions  now  under  consideration 
that  these  rules  furnish  very  slight  aid  in 
this  case.  The  possession  of  the  defendant 
without  payment  of  rent  was  consistent 
with  his  contract  of  purchase,  and  cannot 
be  regarded  as  a  circumstance  in  itself 
strongly  tending  to  show  that  a  loan,  and 
not  an  absolute  sale,  was  Intended  to  be 
effected  by  the  parties.  This  case  resembles 
not  so  much  those  to  which  reference  has 


been  made,  as  It  does  a  long  list  of  other 
cases  holding  that,  If  an  absolute  conveyance 
be  made  and  accepted  in  payment  of  an  ex- 
isting debt,  and  not  merely  as  security  for 
it,  an  agreement  by  the  grantee  to  reconvey 
the  land  to  the  grantor  upon  receiving  a  cer- 
tain sum  within  a  specified  time  does  not 
create  a  mortgage,  but  a  conditional  sale. 
Sadler  v.  Taylor,  49  W.Va.  104,  38  S.  E. 
583;  Kerr  v.  Hill,  27  W.  Va.  576;  Jones, 
Mort.  §  265;  Glover  v.  Payn,  19  Wend.  519; 
Conway  v.  Alexander,  7  Cranch,  218,  8  L. 
Ed.  321;  Wallace  v.  Johnstone,  129  TJ.  S. 
58,  9  Sup.  Ct.  243,  32  L.  Ed.  619;  Rue  v. 
Dole,  107  111.  275 ;  Stratton  v.  Sabin,  9  Ohio, 
28,  39  Am.  Dec.  418;  Wallace  v.  Smith,  155 
Pa.  78,  25  Atl.  807.  35  Am.  St.  Rep.  868; 
Stahl  V.  Dehn,  72  Mich.  645,  40  N.  W.  922; 
Digman  v.  Moore,  8  Wash.  312,  36  Pac.  146; 
Swarm  v.  Boggs,  12  Wash.  246,  40  Pac.  941. 
In  each  of  these  cases  there  was  an  absolute 
conveyance,  and  then  a  defeasance,  either 
in  the  deed  or  a  separate  paper,  providing 
that  the  grantee  should  reconvey  within  a 
specified  time  upon  payment  by  the  grantor 
of  so  much  money,  or  that  within  a  certain 
time  the  grantor  might  repurchase.  But 
there  was  not  in  any  of  them  any  clause  by 
which  the  grantor  bound  himself  to  pay  the 
money  and  take  a  conveyance  of  the  land. 
These  defeasances  were  held  to  amount  to 
nothing  more  than  options  given  the  grantor 
to  repurchase,  and  the  conveyances  were 
held  to  be  conditional  sales,  and  not  mort- 
gages. Had  the  defeasances  bound  the 
grantor  to  pay  the  money  and  take  the  land, 
the  conveyances  would  probably  have  been 
held  mortgages,  since  it  appears  from  the 
opinions  delivered  that  the  absence  of  any 
clause  so  binding  the  grantor  was  virtually 
held  to  be  decisive  of  the  question. 

In  another  long  list  of  cases  it  is  held  that 
one  who  purchases  at  a  foreclosure  or  execu- 
tion sale  for  the  benefit  of  the  debtor,  and 
upon  an  agreement  to  convey  to  him  upon 
the  subsequent  repayment  of  the  amount 
paid,  takes  the  property  as  a  mortgagee, 
even  when  the  debtor  has  not  actually  paid 
any  money  toward  the  purchase,  if  he  has 
abstained  from  bidding,  or  induced  others  so 
to  do,  whereby  the  purchaser  obtained  the 
property  at  a  price  below  its  real  value. 
Jones,  Mort.  §  332;  Ryan  v.  Dox,  34  N.  Y. 
307,  90  Am.  Dec.  696;  Brown  v.  Lynch,  1 
Paige  (N.  Y.)  147;  Sahler  v.  Signer,  37  Barb. 
329;  Gulnn  v.  Locke,  1  Head,  110;  Heister 
V.  Maderia,  8  Watts  &  S.  (Pa.)  384;  Roberts 
V.  McMahan,  4  G.  Greene,  34;  Sandfoss  v. 
Jones,  35  Cal.  481;  Smith  v.  Doyle,  46  111. 
451;  Beatty  v.  Brummett,  94  Ind.  76;  Reece 
V.  Roush,  2  Mont  586. 

The  principle  announced  In  these  last-nam- 
ed cases  seems  to  be  fairly  applicable  to 
the  transaction  now  under  consideration. 
The  purchase  in  each  of  these  cases  was  held 
to  have  been  made  for  the  benefit  of  the  debt- 
or, and  upon  an  agreement  to  reconvey  to 
him  upon  repayment  of  the  purchase  money. 
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interest,  and  GOStB.  These  differ  from  the 
cases  in  the  former  list  in  this:  that,  in  the 
cases  in  said  former  list,  the  purchases  were 
nqt  made  at  Judicial  sales,  nor  upon  an  agree- 
ment to  reconvey,  nor  does  it  appear  that,  in 
addition  to  the  agreement  to  reconvey  in 
case  the  option  to  repurchase  should  be  ex- 
ercised, there  was  any  declaration  of  trust 
made  by  the  grantee.  In  the  cases  giyen  in 
the  last  list,  all  these  things  appear.  An 
examination  of  the  transaction  of  January 
23,  1889,  between  the  plaintifiTs  and  defend- 
ant in  tills  cause,  reveals  the  fact  that  the 
purchase  made  by  the  plaintiffs  at  the  Judi- 
cial sale  was  intended  for  the  benefit  of  the 
defendant.  It  appears  from  the  testimony  of 
the  plaintiffs,  as  well  as  that  of  the  defend- 
ant, that  prior  to  the  sale  it  was  understood 
and  agreed  that  the  plaintiffs  would  pur- 
chase the  land  of  the  defendant  for  the  pur- 
pose of  reselling  it  to  him  at  an  advance  of 
$3,000.  This  arrangement  was  perfected,  as 
has  been  shown.  Snyder,  the  debtor,  paid 
all  the  expenses  of  the  plaintiffs;  amounting, 
as  he  claims,  to  $300.  He  says  further  that 
he  procured  certain  liens  to  be  released  in  or- 
der to  reduce  the  amount  of  the  indebted- 
ness on  the  land,  and  on  the  day  of  sale  kept 
other  people  from  bidding  on  the  property 
by  representing  that  the  plaintiffs  would 
purchase  for  his  benefit.  The  plaintiffs  do 
not  deny  that  he  paid  their  expenses,  includ- 
ing attorney's  fees,  nor  that  he  reduced  the 
amount  of  the  indebtedness,  nor  that  he  kept 
persons  from  bidding  on  the  property,  but 
they  say  they  did  not  authorize  him  or  direct 
him  to  do  so.  In  his  letter  of  January  11, 
1899,  Rickard  said  to  Snyder  that  he  felt 
sure  that  the  persons  whom  he  had  seen  in 
Snyder's  interest  would  buy  the  property,  and 
resell  it  to  him,  and  give  him  an  extension 
of  time  for  such  an  advance  as  would  be  rea- 
sonable; that  they  would  not  go  security,  nor 
lend  money  out  of  the  state  of  Virginia,  but 
were  willing  to  buy  the  land,  and  trust  to 
Snyder's  health  to  make  the  payments;  that 
he  would  have  to  pay  more  for  the  property 
(naming  $3,000),  but  it  would  still  be  very 
cheap,  and  he  would  then  owe  honorable 
gentlemen,  who  would  treat  him  differently 
from  what  he  had  been  treated,  according  to 
his  letters;  and  that  he  would  have  to  pay, 
in  addition,  all  expenses  of  looking  up  the 
title,  writing  papers,  etc.,  and  pay  the  ex- 
penses of  four  gentlemen  to  visit  him.  The 
terms  stated  in  this  letter  were  fully  em- 
bodied in  the  final  agreement  made  and  ex- 
ecuted by  the  parties.  The  plaintiffs  pur- 
chased and  entered  into  a  contract  of  sale 
vrith  defendant  on  the  same  day.  It  was  all 
one  transaction,  fully  agreed  upon  and  under- 
stood prior  to  its  execution.  The  plaintiffs 
did  not  purchase  with  the  expectation  of 
keeping  the  land,  or  deriving  any  advantage 
from  their  purchase,  except  a  profit  of  $3,000 
on  the  transaction.  Except  for  the  $3,000,  it 
was  confessedly  for  the  benefit  of  Snyder. 
Prior  to  January  23,  1899,  Snyder  was  the 


legal  and  eQtiitable  owner  of  the  land,  sub- 
ject to  indebtedness  to  various  persons 
amounting  to  over  $16,000.  On  that  day  he 
became  the  debtor,  by  express  contract  of 
the  plaintiffs,  in  the  sum  of  over  $19,000,  and 
continued  to  hold  the  equitable  titie  to  the 
land,  while  the  plaintiffs  held  the  legal  titie 
for  their  security.  He  was  their  debtor, 
bound  by  an  express  contract  to  pay  them 
the  money  and  take  the  land.  The  relation 
of  debtor  and  creditor  existed  between  him 
and  them.  This  is  one  of  the  strongest  in- 
dications of  a  mortgage.  In  Davis  v.  Dem- 
ming,  12  W.  Va.  246,  this  court  held  that: 
"The  distinction  between  a  mortgage  and  a 
conditional  sale  is  that  where  money  is  not 
loaned,  but  is  advanced,  with  an  agreement 
that,'  if  it  be  repaid  at  a  given  time,  the  ven- 
dee will  reconvey  the  land,  and  the  whole 
transaction  shows  clearly  that  no  debt  real- 
ly remained  after  the  execution  of  the  deed, 
such  transaction  la  a  conditional  sale;  but 
if,  no  matter  in  what  form  the  papers  might 
be  drawn,  the  whole  transaction  shows  that 
after  the  execution  of  the  deed  the  debt 
still  remained,  such  transaction  will  be  held 
a  mortgage."  Jones,  Mort.  §  265,  says:  "The 
existence  of  a  debt  is  the  test."  In  Conway 
V.  Alexander,  7  Cranch,  218,  3  L.  Ed.  321, 
Chief  Justice  Marshall  said:  "It  is  therefore 
a  necessary  ingredient  in  a  mortgage  that 
the  mortgagee  should  have  a  remedy  against 
the  person  of  the  debtor."  On  the  whole, 
the  transaction  of  January  23,  1899,  in  view 
of  the  prior  understanding  and  agreement 
that  it  should  be  consummated  exactiy  as  it 
was  carried  out,  and  the  fact  that  Snyder 
paid  all  expenses,  reduced  the  Indebtedness, 
and  Induced  bidders  to  refrain  from  bidding, 
cannot  be  regarded  as  anything  other  than  a 
single  transaction,  the  sole  object  of  which 
was  to  put  the  plaintiffs  In  the  shoes  of  Sny- 
der's creditors,  with  the  added  advantage  of 
having  the  legal  titie  in  themselves  for  their 
security,  with  an  additional  $3,000  for  their 
risk  and  the  use  of  their  money,  while  Sny- 
der was  to  have  every  other  ben^t  arising 
from  it  This  clearly  stamps  it  a  mortgage. 
It  is  wholly  immaterial  that  the  parties  did 
not  call  it  a  mortgage,  but  saw  fit  to  term  it 
a  purchase  by  the  plaintiffs,  and  resale  by 
them  to  the  defendant  It  matters  not  what 
they  call  it.  The  law  fixes  its  real  character. 
"Whenever  there  is  in  fact  an  advance  of 
money,  to  be  returned  within  a  specified 
time,  upon  the  security  of  an  absolute  con- 
veyance, the  law  converts  the  transaction  in- 
to a  mortgage,  whatever  may  be  the  under- 
standing of  the  parties.  Even  a  sheriff's 
sale  will  be  converted  into  a  mortgage  when 
it  is  made  the  means  to  carry  out  the  agree- 
ment of  the  parties  to  raise  money  by  way  of 
loan,  and  the  loan  is  made  in  consequence  of 
it"    Jones,  Mort.  S  332. 

It  is  needless  to  say  that  the  reasons  given 
for  holding  that  the  release  of  October  6, 
1899,  does  not  bar  the  right  to  specific  per- 
formance,  on  the  theory  that  tiie  parties 
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Blkiid  in  the  relatton  of  vendor  and  vendee, 
are  more  clearly  sufficient  to  sustain  the  like 
iiolding  that  It  does  not  bar  the  right  6f  the 
mortgagor  to  redeem.  Viewing  the  parties 
as  sustaining  the  relation  of  mortgagor  and 
mortgagee,  equity  is  somewhat  more  liberal 
to  the  mortgagor  than  to  a  vendee  seeking 
specific  performance.  The  latter  must  ten- 
der with  his  bill  the  purchase  money,  when 
he  calls  for  a  conveyance  of  the  legal  title. 
20  Bnc.  PI.  &  Pr.  458,  459.  In  the  case  of  a 
mortgagor,  it  is  not  necessary  to  make  an  ac- 
tual tender  of  the  money  with  the  bill.  An 
offer  to  pay  whatever  may  be  found  to  be  due 
is  sufficient  Jones  on  Mort.  §  1095.  In  the 
case  of  a  mortgage,  it  is  the  practice  to  direct 
the  land  to  be  sold,  the  debt  and  costs  paid, 
and  the  residue,  if  any,  to  be  paid  to  the 
mortgagor.  Bart  Chy.  Pr.  992.  A  vendor 
has  the  option  to  cause  the  land  to  be  sold, 
and  the  proceeds  thus  disposed  of,  or  to  re- 
scind the  contract  for  failure  of  the  vendee  to 
comply  with  his  part  of  It  Hence,  if  the 
vendee  desires  specific  performance,  he  must 
aver  his  readiness  and  willingness  to  pay  the 
purchase  money,  as  a  bar  to  the  vendor's 
right  to  rescind.  The  omission  of  this  aver- 
ment In  the  answer  of  defendant  praying  af- 
firmative relief  makes  It  defective  as  a  cross- 
bill for  specific  performance,  but  that  Is  im- 
material, since  it  appears  that  the  relation  of 
the  parties  is  that  of  mortgagor  and  mortga- 
gee, on  which  basis  the  matters  in  difter* 
ence  between  them  must  be  settled.  The  dis- 
cussion of  their  rights  on  the  assumption 
that  at  the  time  of  the  execution  of  the  re- 
lease they  sustained  the  relation  of  vendor 
and  vendee  is  simply  an  elaboration  and  il- 
lustration of  the  principle  upon  which  relief 
from  a  release  of  an  equity  may  be  set  aside 
on  the  ground  of  constructive  fraud.  How- 
ever, the  averment  of  the  answer  is  hardly 
sufficient.  It  may  be  argued  from  it  that 
the  defendant  desires  to  redeem,  and  is  will- 
ing to  pay  the  debt,  but  this  averment  is 
qualified  and  limited  by  the  prayer  for  relief 
in  reference  to  the  sale  of  timber,  as  provid- 
ed in  the  contract  of  January  23,  1899.  As 
these  sales  of  timber  could  not  be  made,  ex- 
cept by  the  consent  of  the  plaintifTs,  that 
clause  of  the  contract  is  too  uncertain  to  be 
enforceable.  He  must  unqualifiedly  express 
an  offer  to  pay  whatever  may  be  found  due 
on  the  mortgage  debt  However,  it  is  fa- 
miliar law  that  when  the  court  can  see  that, 
on  the  evidence,  a  plaintiff  has  a  good  case, 
relief  in  which  cannot  be  decreed  because  of 
a  defect  in  the  bill,  an  amendment  will  be 
permitted,  and  the  cause  remanded,  with 
leave  to  amend.  Snyder  is  in  a  like  situation. 
On  the  evidence,  he  has  a  good  case  for  re- 
lief by  a  cross-bill,  to  which  his  answer  cor^ 
responds,  but  It  is  defective  because  he  falls 
to  offer  to  do  equity.  Therefore  the  decree 
can  be  reversed,  and  tiie  cause  remanded, 
with  leave  to  him  to  amend  his  answer  In 
this  respect 
As  the  cause  is  to  be  remanded  with  leave. 


as  af oredald,  it  is  proper  to  say,  by  way  of 
guidance  In  further  proceedings,  that,  upon 
strict  and  full  proof,  such  as  to  preclude  the 
existence  of  any  shift  or  device  to  evade  the 
statute  against  usury,  the  plahitiffs  may  be 
allowed  any  Just  add  reasonable  expenses  in- 
curred by  them  in  making  their  loan,  and 
not  already  paid  by  the  defendant  27  Am. 
&  Bng.  Ency.  Law  (1st  Ed.)  1013;  Bridges 
V,  Sheldon  (C.  O.)  7  Fed.  17,  18  Blatchf.  (U. 
S.)  507;  Nourse  v.  Prine,  7  Johns.  Oh.  (N. 
Y.)  69,  11  Am.  Dec.  403;  Smith  v.  Wolf,  55 
Iowa,  555,  8  N.  W.  429;  Beadle  v.  Munson, 
30  Oonn.  175.  This  is  not  Improper  where 
the  expense  of  examining  the  title  and  simi- 
lar services  Is  Incurred  by  the  lender  at  the 
instance  and  request  of  the  borrower,  and  on 
the  faith  of  his  promise  to  pay  It  27  Am. 
&  Bug.  Ency.  Law  (1st  Ed.)  1018;  Harger 
V.  McCullough,.  2  Denlo  (N.  Y.)  119;  Thurs- 
ton v.  Oomell,  38  N.  Y.  281;  Jones  v.  Berry- 
hill,  25  Iowa,  289.  It  is  proper  to  remark, 
also,  that  as  the  status  of  the  defendant  is 
substantially  that  of  a  mortgagor  filing  a  bill 
to  redeem,  without  having  made  a  previous 
tender  of  the  amount  due,  the  costs  in  the 
trial  court  are  to  be  Included  in  the  decree 
against  him,  but  not  the  costs  in  this  court 
20  Am.  ft  Bug.  Ency.  Law,  625,  citing  a 
large  number  of  cases. 

No  further  suggestions  are  deemed  neces- 
sary, it  being  assumed,  now  that  the  rela- 
tions of  the  parties  have  been  defined,  that, 
under  the  advice  of  competent  counsel,  the 
defendant  will  make  such  amendments  in  his 
answer  as  will  give  him  such  relief  as  he  de- 
sires, within  the  limits  of  his  rights  as  here- 
in ascertained. 

For  the  reasons  stated,  the  decree  will  be 
reversed,  the  injunction  dissolved,  except  in 
80  far  as  it  prohibits  and  restrains  the  de- 
fendants, their  agents,  servants,  employes, 
and  tenants,  from  cutting  and  manufactur- 
ing into  lumber  any  timber  on  any  of  the 
lands  in  the  bill  and  proceedings  mentioned, 
and  from  removing  or  selling  any  lumber 
already  manufactured  at  the  mill  on  said 
lands,  and  the  cause  remanded,  with  leave  to 
both  parties  to  make  such  amendments  to 
their  pleadings  as  may  be  consistent  with 
the  principles  stated  and  rights  adjudicated 
as  herein  indicated,  and  for  such  further 
proceedings  as  the  parties  may  be  entitled 
to  have  under  principles  here  announced,  and 
the  rules  and  principles  governing  courts  of 
equity. 

BRANNON,  J.  (dissenting).  Sampson  Sny- 
der, was  owner  of  a  number  of  tracts  of  land 
in  Randolph  county — in  all,  about  3,600  acres 
— ^and  became  financially  embarrassed,  and 
in  a  chancery  suit  his  lands  were  decreed  to 
be  sold  for  debts  amounting  to  upwards  of 
$16,(X)0.  They  wore  sold  under  the  decree 
to  Robert  Ldskey,  John  W.  Liskey,  and  W. 
H.  Rickard  for  $16,660,  and  the  sale  was  con- 
firmed. On  the  day  of  the  sale,  23d  Janu- 
ary,  1899,  the  two  Liskeys,  Rickard,  and 
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Snyder  entered  Into  a  sealed  contract  by 
which  said  Liskeys  and  Rickard  sold  to  Sny- 
der the  same  lands  for  $19,660,  and  expenses 
of  the  yendors  in  trayel  from  Harrisonburg, 
Va.,  to  Beverly;  and  attorney's  fees  for  ex- 
amining titles.  Snyder  paid  no  money  down, 
bnt  gave  his  bonds  for  the  purchase  money, 
payable  at  different  dates  in  future.  Said 
contract  provided  that,  on  failure  of  pay- 
ment, Snyder  should  surrender  possession  of 
the  lands.  On  6th  October,  1899,  an  agree- 
ment under  seal  was  made  between  the  Lis- 
keys, Rickard,  and  Snyder,  which  recited 
that  the  Idskeys  and  Rickard  had  purchased 
the  lands  at  the  Judicial  sale,  and  that  Sny- 
der, by  said  contract  of  23d  January,  1899, 
had  the  privilege  to  redeem  the  lands  by 
payment  of  large  sums  set  out  in  that  con- 
tract, and  that  Snyder  had  found  it  impos- 
sible to  raise  the  money  to  meet  any  of  the 
installments  payable  under  that  contract,  and 
that,  in  consideration  of  $1  paid,  and  the 
further  colislderation  that  the  Liskeys  and 
Rickard  surrender  to  Snyder  all  bonds  exe- 
cuted by  him  for  purchase  money  under  the 
contract  of  23d  January,  1899,  and  also  sur- 
render a  deed  of  trust  upon  sotaie  personal 
property  and  tf^ojots  In  the  village  of  Har- 
mon, given  by  both  Sampson  Snyder  and  his 
son  John  Snyder  to  further  secure  payment 
of  the  purchase  money  required  by  said  con- 
tract, the  said  Sampson  Snyder  released  all 
right  and  title  to  said  lands,  and  all  claims 
and  demands  against  said  Liskeys  and  Rick- 
ard, or  said  land,  growing  out  of  any  trans- 
action whatever,  and  no  party  to  said  agree- 
ment should  thereafter  have  any  claim  or 
demand  against  another,  growing  out  of  said 
transaction  of  23d  January,  1899.  On  the 
same  date  with  this  release  agreement,  6th 
October,  1899,  a  written  lease  of  said  lands 
by  Liskeys  and  Rickard  to  Sampson  Snyder 
was  made,  by  which  the  Liskeys  and  Rickard 
let  said  lands  to  Snyder  for  one  year;  the 
consideration  stated  being  that  Snyder  was 
to  pay  $600  as  balance  due  on  rent  for  the 
past  year,  and  $1,200  rent  for  the  year  en- 
suing. Afterwards  said  parties  made  anoth- 
er written  lease,  by  which  the  land  was 
leased  to  Snyder  for  another  term,  ending 
Ist  March,  1901,  for  $425.  On  20th  Decem- 
ber, 1899,  D.  0.  Reherd  purchased  from  the 
Liskeys  an  interest  in  the  lands.  In  March, 
1901,  Robert  Llskey,  John  W.  Llskey,  Wil- 
liam H.  Rickard,  and  D.  C.  Reherd  filed  their 
bill  In  chancery  against  Sampson  Snyder, 
stating  the  above  facts,  and  the  further  facts 
that  Snyder  was  yet  in  possession,  refusing 
to  surrender  it  to  the  plaintiffs;  that  he  fail- 
ed to  pay  the  balance  of  rent;  that  a  large 
part  of  the  land  was  in  sod,  valuable  for 
grazing,  another  part  in  fallow,  which  should 
be  tilled  and  put  in  grass,  another  in  a  large 
orchard,  bearing  yearly  3,000  or  4,000  bush- 
els of  apples,  and  another  part  in  merchant- 
able timber  of  great  value;  that  Snyder  was 
holding  possession  in  order  to  secure  the  ben- 

49  S.B.— 34 


efit  of  the  grsL9M,  meadow  land,  the  fruit,  and 
crops  from  the  fallow  land,  and  to  cut,  re- 
move, and  market  the  timber  on  the  land, 
and  then  had  a  saw  mill  on  the  land,  and 
was  actively  engaged  in  sawing  the  mer- 
chantable timber  and  selling  it;  that,  unless 
restrfiined,  he  would  use  crops,  grass,  and 
fruit,  and  sell  the  timber,  to  the  irreparable 
injury  of  the  plaintiflfs.  The  bill  alleged  Sny- 
der to  be  insolvent.  The  bill  prayed  an  in- 
Jynction  against  cutting  timber  and  manu- 
facturing it  into  lumber  and  removing  it,  or 
cultivating  and  pasturing  the  land,  taking 
fruit,  and  for  general  relief.  Snyder  filed  an 
answer,  setting  up  that  he  had  applied  to  the 
Liskeys  and  Rickard  for  a  loan  to  discharge 
the  decree  against  his  lands,  and  that  he 
made  an  arrangement  with  them  whereby 
they  were  to  lend  him  a  sum  sufiScient  to 
pay  the  decree — the  loan  to  be  secured  by  a 
lien  on  the  land — and  they  were  to  be  pres- 
ent at  the  sale  under  the  decree,  and  bring 
with  them  an  attorney  to  advise  as  to  the 
safety  of  the  loan — Snyder  to  pay  traveling 
expenses  and  fee  of  attorney;  that,  pursuant 
to  this  arrangement,  the  land  was  knocked 
down  at  the  sale  to  Liskeys  and  Rickard,  and 
the  sale  was  confirmed  after  the  execution 
of  an  agreement  showing  that  the  purchase 
was  for  his  benefit,  and  he  was  to  have  the 
lands  on  repayment  of  said  purchase  money, 
with  interest,  and  traveling  expenses,  of  the 
purchasers  and  their  attorney  from  Harri- 
sonburg, and  his  fee.  The  answer  stated 
that  Snyder  had  given  the  Liskeys  and  Rick- 
ard his  bonds,  not  only  for  $16,600,  the  price 
they  purchased  the  land  for  under  the  de- 
cree, but  also  $3,000  bonds  required  by  them 
upon  the  loan.  In  addition  to  interest,  travel- 
ing expenses,  and  attorney's  fee.  The  an- 
swer charged  that  Liskeys  and  Rickard  had 
purchased  for  the  benefit  of  Snyder  at  the 
Judicial  sale,  and  they  were  not  in  fact  the 
purchasers,  but  merely  the  agents  and  trus- 
tees of  Snyder,  and  took  by  the  Judicial  sale 
no  titie  against  Snyder,  except  as  an  equita- 
ble mortgage  for  the  money  paid  by  the  pur- 
chasers and  interest.  The  answer  stated 
that,  relying  upon  their  promises,  he  did  en- 
ter into  the  contract  of  23d  January,  1899, 
by  which  he  repurchased  the  lands  of  Lis- 
keys and  Rickard,  and  gave  bonds  for  $19,- 
660.  It  denied  that  Snyder  abandoned  his 
purchase  under  that  contract,  or  admitted 
his  Inability  to  pay  the  money  required  by 
it,  but  that,  on  the  contrary,  the  timber  alone 
would  pay  It.  It  further  charged  that  the 
Liskeys  and  Rickard  came  to  his  home,  and 
requested  him  to  give  them  a  statement  by 
which  they  could  more  effectually  raise  mon- 
ey to  carry  on  business,  and  that  they  would 
stand  by  the  sale  contract  between  them,  and 
allow  him  time  to  pay,  and  did  not  want  his 
property,  but  that  the  state  of  things  im- 
paired their  credit  in  certain  business  enter- 
prises, and  therefore  they  wanted  a  state- 
ment from  him  showing  that  they  were  own- 
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era  of  the  lands,  and  presented  and  asked 
him  to  sign  a  writing  prepared  by  them, 
which  he  did  not  fuliy  consider  and  nnder- 
stand,  and  that,  as  they  informed  him  that 
the  paper  was  not  intended  to  have,  and 
would  not  have,  any  effect  upon  his  owner- 
ship, he  signed  it — ^the  same  paper  or  re- 
lease mentioned  above,  dated  6th  October, 
1899.  The  answer  stated  that  the  two  leases 
of  the  land  were  only  given  to  strengthen 
the  credit  of  the  Liskeys  and  Rickard,  and 
not  to  operate  as  a  relinquishment  of  his 
right  to  the  land.  The  answer  prayed  that, 
upon  payment  to  the  plaintiffs  of  the  sum 
legally  due  to  them,  they  be  required  to  con- 
vey to  him  the  said  lands.  Upon  the  hear- 
ing a  decree  was  entered  for  the  plaintiffs, 
perpetuating  the  Injunction,  granting  a.^re- 
covery  of  the  lands  by  the  plaintiffs,  *and 
awarding  them  a  writ  of  possession,  and 
Snyder  appeals. 

Snyder  rests  his  case  upon  the  theory  that 
the  Liskeys  and  Rickard  bought  in  the  land 
for  his  benefit  at  the  judicial  sale,  and  that 
he  Is  thus  entitled  to  have  the  land,  upon 
principles  found  In  numerous  cases.  Cur- 
rence  v.  Ward,  43  W.  Va.  367,  27  S.  E.  329 ; 
Walraven  v.  Lock,  2  Pat  &  H.  547 ;  Helskell 
V.  Powell,  23  W.  Va.  717.  Though  it  Is  the 
theory  of  Snyder  that  the  purchase  at  the  Ju- 
dicial sale  was  In  fact  for  his  benefit — his 
purchase — ^yet  I  do  not  regard  even  his  an- 
swer, and  more  plainly  yet  his  own  evidence, 
as  showing  that  They  show  that  the  con- 
tract was  that  Liskeys  and  Rickard  were  to 
purchase  and  then  sell  the  land  as  their  own 
property  to  Snyder.  Snyder  could  not  buy. 
They  were  no  relation  to  him — under  no  call 
to  come  hundreds  of  miles  simply  to  buy  in 
the  property  for  him  without  profit  to  them- 
selves. That  theory  does  not  bear  the  face  of 
plausibility.  It  was  a  serious  thing  for  them 
to  make  this  trip,  and  make  themselves  per- 
sonally liable  for  $16,660,  for  nothing.  I  do 
not  know  that  this  trust-purchase  theory  Is 
material,  in  view  of  the  release  agreement  of 
6th  October,  1899,  and  the  leases ;  but  If  we 
caoT  say  that  at  the  birth  of  the  transaction, 
in  the  judicial  sale,  there  was  no  trust.  It 
goes  to  dissipate  Snyder's  claim  based  on  a 
trust  If  it  did  not  exist  then,  when  did  It 
arise?  If  a  trust  existed,  and  were  not  aft- 
erwards released,  it  would  deny  the  plain- 
tiffs the  so-called  bonus  of  $3,000  in  fixing 
the  amount  due.  But  as  stated,  a  fair  Inter- 
pretation of  facts  stated  in  the  answer  and 
in  Snyder's  evidence  is  that  there  was  no  ar- 
rangement to  buy  In  the  land  for  Snyder's  use. 
That  such  Is  the  truth  Is  plainly  shown,  not 
only  by  the  evidence  of  Liskey  and  Rickard, 
but  by  a  letter  from  Rickard  to  Snyder  tell- 
ing him  that  he  had  seen  some  parties  in  his 
behalf,  and  that  If  his  properly  was  worth 
what  Snyder  represented,  and  his  debts  were 
not  over  $15,000,  those  parties  would  buy 
the  property  at  $15,000,  and  then  sell  It  to 
Snyder  on  time,  but  would  not  lend,  and  that 


he  would  have  to  pay  $3,000  more,  and  trav- 
eling expenses,  and  attorney's  fee  for  Investi- 
gating title.  This  shows  that  the  sale  was 
not  to  be  In  trust  for  Snyder,  and  that  he  ac- 
cepted the  proposition  with  eyes  open  to  this 
fact  Will  a  court  of  equity  make  It  anoth- 
er contract — a  mere  loan — In  the  face  of 
this?  Of  course,  the  letter  of  the  record  of 
sale  Is  against  such  trust  purchase.  Then 
on  the  very  day  of  the  sale  a  formal  contract 
Is  signed  by  Snyder,  declaring  that  the  Lis- 
keys and  Rickard  purchased  under  that  sale, 
and  had  sold  the  land  to  Snyder.  Snyder 
says  as  a  witness  that  that  contract  was 
agreed  to  before  the  sale — that  arrangement 
as  to  the  sale.  It  was  no  purchase  for  Sny- 
der. The  parties  declined  to  loan  or  Indorse, 
or  act  in  any  other  form  than  as  pmrchasers, 
with  absolute  rights  as  such;  and  he  knew 
It  and  let  them  purchase  on  thiat  faith.  He 
says  that  owing  to  this  arrangement,  he  de- 
terred others  from  buying,  when  others  would 
have  bought  at  a  higher  price.  This  proves 
nothing.  Would  others  have  sold  to  him  and 
Indulged  him?  Would  the  land  have  sold  for 
moreV  It  had  been  twice  before  offered  for 
sale ;  the  best  bids  being  at  one  sale  $10,000, 
at  another  $13,000,  and  then  an  upset  bid  of 
$15,000.  This  does  not  slfow,  but  negatives, 
that  Snyder  could  have  done  better.  It  nega- 
tives Inadequacy  of  price,  or  any  deductions 
or  claims  based  on  that  theory,  though  that 
cuts  no  figure  In  the  case.  Now,  how  can 
Snyder,  In  the  face '  of  all .  these  things — In 
the  face  of  his  written  admission  In  that 
contract  that  those  parties  were  the  purchas- 
ers— deny  that  fact  and  say  they  were  pur- 
chasers In  trust?  If  so — if  that  were  the 
truth-^we  should  expect  a  paper  so  stating, 
and  giving  him,  In  so  Important  a  matter,  in- 
volving his  all,  a  right  simply  to  repay,  and 
get  his  land  back.  He  was  about  58  years  of 
age,  entirely  capable  of  contracting.  True, 
he  was  an  unfortmiate  debtor,  in  hard  cir- 
cumstances, like  thousands  before  and  since, 
and  our  mere  sympathy  goes  out  to  him  In 
his  distress;  but  we  cannot  for  that  relieve 
him.  True,  we  may  say  that  $3,000  profit 
was  large,  but  any  man  has  right  to  drive 
a  good  bargain.  He  urged  and  b^ged  those 
people,  by  letter  after  letter,  to  cx>me  to  his 
relief — did  so  when  the  sale  was  at  his  very 
door — and  they  evinced  no  eagerness,  and  be 
knew  their  terms,  and  accepted  them.  Could 
he  get  anybody  to  do  better  for  him?  It  does 
not  so  appear,  and.  If  he  could  have  done  so, 
it  would  be  immaterial.  These  purchasers 
came  far,  took  upon  themselves  a  large  debt 
bought  land  far  from  them,  sold  It  to  a  man 
well  advanced  In  years,  without  a  dollar  paid 
down.  Liskey  and  Rickard  on  oath  utterly 
deny  that  they  purchased  for  Snyder,  and 
solemn  papers  under  hand  and  seal  support 
them.  I  have  said  this  much,  not  because 
I  do  not  think  that  if  such  trust  purchase 
really  existed,  It  was  released  by  Snyder 
afterwards,  but  to  show  that  there  was  not 
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snoh  tmst  at  the  beglnnlBg  of  this  transac- 
tion,  and  thus  no  superstructure  can  be  rear- 
ed upon  It 

Time  passed,  and  the  date  of  payment  for 
the  first  installment  of  purchase  money  un- 
der that  contract  came,  and  found  Snyder 
unable  to  meet  it  If  he  could  not  raise  one- 
third,  how  could  he  raise  the  balance?  The 
land  was  inyolved,  and  a  very  large  amount, 
perhaps  all,  of  the  p^sonal  property,  and 
two  village  lots  of  himself  and  son  also.  A 
large  debt  was  growing,  and  might  not  be 
paid  by  the  property.  He  made  a  contract 
by  which,  in  consideration  of  a  release  of  the 
debt  and  the  personal  property  and  lots,  he 
surrendered  his  purchase  under  the  contract 
of  23d  January,  18&9.  By  that  contract  Sny- 
der and  wife  released  "all  their  rights  and  ti- 
tles to  said  above  described  propertyi  also 
all  claims  and  demands  against  said  first 
parties  or  said  property  as  growing  out  of 
any  transaction  whatsoever  and  neither  party 
hereto  shal)  have  any  claim  or  demand  against 
the  other  as  growing  out  of  the  transaction 
of  Jan.  23,  1899."  Does  not  this  drown 
and  extinguish  any  trust  in  the  judicial  sale, 
or  in  the  contract  of  sale,  or  any  right  in  the 
whole  transaction?  His  first  contract  prom- 
ised to  surrender  the  land  for  nonpayment 
If  not  can  people  contract  at  all?  Not  only 
that  contract  but  on  the  same  day  Snyder 
made  a  lease  of  the  land,  and  thus  became 
tenant ;  not  only  that,  but  he  made  a  second 
lease  for  another  term;  not  only  that  but 
he  paid  a  large  amount  of  rent  as  tenant 
Thus  he  confirmed  that  deed  of  release.  No 
fraud  is  shown  in  it  If  there  were,  it  is 
waived  by  the  second  lease  at  later  date, 
and  rent.  How  is  it  possible  for  Snyder  to 
deny  the  efTect  of  those  plain  things?  Do 
any  writings  bind?  Does  any  contract? 
Snyder  says  that  this  release  was  not  to 
affect  his  prior  ownership.  This  he  says  in 
the  teeth  of  that  writing,  sealed  with  his  seal. 
It  was  a  release  and  rescission,  and  yet  no 
release  or  rescission.  So  the  maker  of  a 
note  once  said  that  the  understanding  was 
that  he  was  not  to  be  bound,  but  the  court 
said  that  he.  could  not  prove  that  under- 
standing against  a  plain  note.  Towner  v. 
Lucas  Ex'rs,  13  Grat  705.  Same  principle, 
Martin  v.  Railroad,  48  W.  Va.  542,  37  S.  B. 
563 ;  Hukill  v.  Guffey,  37  W.  Va.  46,  16  S. 
E.  544 ;  Long  v.  Ferine,  41  W.  Va.  314,  23 
3.  E.  611;  Miller  v.  Fletcher,  27  Grat  403, 
21  Am.  Rep.  356. 

It  is  not  pretended  that  the  execution  of 
this  release  created  a  silent  mortgage,  so 
as  to  admit  oral  evidence  under  that  prin- 
ciple. It  is  simply  asserted  that  it  was 
agreed  that  it  should  not  release  and  impair, 
when  itself,  in  its  words,  docs  that  very 
thing.  If  the  dangerous  doctrine  of  allowing 
oral  evidence  to  destroy  writings  can  go 
thus  far,  then  away  with  the  vaunted  su- 
periority of  written  over  oral  evidence  of 
men's  acts,  and  the  rule  that  oral  evidence 
cannot    contradict     writings.      The     courts 


should  narrow,  not  widen,  the  door  allowing 
such  evidence.  This  practice  has  largely  re- 
pealed the  statute  of  frauds.  In  these  days 
of  general  education  and  facilities  of  mak- 
ing writings,  there  is '  less  need  of  such  a 
practice  than  long  ago. 

In  this  connection  we  may  say  that  it  is 
an  easy  matter  to  assert  a  trust  for  land,  but 
the  law  steps  in  with  no  uncertain  tread  and 
says  that  ''parol  evidence  to  establish  a  trust 
must  be  clear  and  unquestionable."  Arm- 
strong V.  Bailey,  43  W.  Va.  778,  28  S.  B.  766. 
The  whole  case,  as  put  by  Snyder  in  his  an- 
swer and  evidence,  bears  the  hue  of  unplausi- 
bility,  and  is  contradicted  by  his  action  and 
the  documents.  But  it  is  said  that  these  par- 
ties occupying  the  relation  of  trustees  and 
beneficiary,  they  could  not  thus  deal  with 
each  other.  The  point  is  void  of  any  plausi- 
bility. Their  relation,  if  it  existed,  was  not 
a  fiduciary  relation  of  the  character  to  apply 
that  rule,  as  in  case  of  express  trusteeship. 

This  case  is  uncontrollably  governed  by 
documentary,  evidence  of  absolute  and  certain 
import  and  the  oral  evidence  is  therefore  un- 
important; but,  if  this  were  not  so,  a  con- 
clusive reason  why  we  should  afilrm  the  de- 
cree is  that  the  oral  evidence  is  squarely, 
flatly  conflicting,  and  involves  credibility  of 
the  witnesses.  There  is  but  little  law  in- 
volved, but  the  case  turns  on  facts,  and  docu- 
ments bring  in  the  solvent  facts.  So  far  as 
oral  evidence  does  merit  consideration,  I  will 
state  what  is  >7om  and  trite — ^that  this  court 
cannot  reverse  the  lower  court  when  the  evi- 
dence is  contradictory,  and  the  credibility  of 
witnesses  is  involved.  Camden  v.  Dewing, 
47  W.  Va.  315,  34  S.  B.  911,  81  Am.  St  Rep. 
797. 

It  is  assigned  for  error  that  the  court  per- 
petuated the  injunction,  and  gave  the  plain- 
tiff's a  recovery  of  the  land  and  a  writ  of 
possession.  If  it  is  meant  that  equity  has 
no  Jurisdiction  for  injunction  at  all,  the  point 
cannot  be  sustained.  View  Snyder  as  a  ten- 
ant committing  waste;  equity  has  clear  Jiu*is- 
diction  for  injunction  to  stop  waste.  That 
late  excellent  work,  American  &  Bug.  Decis. 
Bq.,  in  volume  2,  pp.  660,  668,  says  that  the 
old  common-law  remedies  are  now  supersed- 
ed, and  that  "an  injunction  will  therefore  is- 
sue to  restrain  any  act  of  waste  by  a  tenant 
in  i>ossession  whenever  the  threatened  acts 
amount  to  a  manifest  injury  to  the  inherit- 
ance and  are  a  wanton  abuse  of  the  tenant's 
rights."  "The  remedy  by  injunction  is  so 
peculiarly  adapted  to  the  redress  of  injuries 
which  constitute  waste,  that  it  has  supplant- 
ed to  a  large  extent  the  remedies  at  law." 
28  Am.  &  Bng.  Ency.  Law,  922;  2  Taylor, 
Landl.  &  Ten.  §  691.  Insolvency  is  not  req- 
uisite in  case  of  a  tenant  committing  waste. 
Viewed  not  as  tenant,  which  he  was,  but  as 
a  trespasser,  injunction  lies;  Snyder  being  in- 
solvent as  shown  by  the  whole  record,  and 
the  damage  in  cutting  and  selling  large  quan- 
tities of  timber  entailing  large  damage. 
Becker  y.  McGraw,  48  W.  Va.  539.  37  S.  E. 
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532.  On  the  tbeory  disclosed  by  the  ansiver 
—that  of  mortgage — ^the  Injunction  was  prop- 
er, and  could  not  be  dlsaolyed.  Oore  t.  Bell, 
20  W.  Va.  169.  But  I  suppose  the  assign- 
ment does  not  mean  to  question  Jurisdiction 
in  the  inception  of  the  case,  but  only  in  per- 
petuating the  Injunction,  and  granting  re- 
covery of  the  land  and  a  writ  of  possession 
at  the  end  of  the  case.  The  case  being  one 
of  a  tenant  guilty  of  waste.  It  was  surely 
right  to  perpetuate  the  Injunction  without 
trial  at  law.  University  v.  Tucker,  31  W.  Va. 
621,  8  S.  B.  410.  So,  If  the  case  were  as 
Snyder  contended,  one  of  vendor  and  vendee, 
or  equitable  mortgage,  and  the  mortgagor  do- 
ing Irreparable  Injury,  as  the  evidence  clearly 
shows  that  Snyder  was  cutting  and  sawing 
with  a  mill  a  large  amount  of  timber.  But 
did  the  court  err  In  giving  a  recovery  of  the 
land  and  a  writ  of  possession?  Viewing  the 
case  as  that  of  the  tenant  refusing  possession 
after  term  expired,  of  course  there  Is  no  equi- 
ty merely  for  the  recovery  of  possession;  but 
as  the  court  had  clear  Jurisdiction  for  waste, 
and  the  bill  alleged  both  waste  and  unlawful 
detainer,  could  not  the  court  go  on  to  give  full 
relief  by  delivery  of  possession,  under  the 
rule  that  equity,  having  Jurisdiction  for  one 
purpose,  will  give  complete  relief  on  the  mer- 
its, and  end  the  litigation,  and  not  turn  the 
parties  loose  for  another  lawsuit?  Hotchklss 
V.  BMtzgerald,  41  W.  Va.  357,  28  S.  B.  576. 
But  this  action  of  the  court  does  not  rest 
alone  on  the  consideration  Jus^  stated.  The 
bill  set  forth  the  plaintiff's  title  to  the  land, 
and  the  defendant's  tenancy  and  detainer 
and  waste.  The  answer  of  Snyder  came  Id, 
settling  up  his  claim  under  the  alleged  trust, 
presented  his  facts  to  sustain  that  defense, 
Justified  his  detainer  of  possession  under  that 
claim,  and,  as  upon  a  cross-bill,  asked  the 
court  to  adjudicate  his  right  to  the  land,  and 
to  compel  the  plaintiff  to  execute  the  trust  by 
conveyance  of  the  land  to  Snyder  on  payment 
of  the  debt  Now,  why  should  not  equity} 
having  Jurisdiction  on  the  bill,  as  Just  stated, 
and  Jurisdiction  upon  the  cross-bill  of  the 
matters  therein  stated  In  defense  of  the  bill, 
give  final  decision  upon  the  rights  of  the  par- 
ties, and,  finding  that  the  defendant  had  no 
right,  give  the  plaintiffs  their  property? 
Note  that  this  is  not,  like  Freer  v.  Davis  (de- 
cided this  term)  43  S.  B.  164,  59  L.  R.  A. 
556,  a  contest  between  two  distinct  titles,  ad- 
verse from  their  origin,  but  a  question  of 
which  of  the  litigants  was  entitled  to  the  ontt 
only  title,  and  the  land  under  It  It  is  a 
case  where  the  question  is  one  of  equitable 
right,  equitable  mortgage,  which  can  be  ad- 
judicated only  In  equity.  The  court  adjudi- 
cated against  this  equitable  title,  and  why 
should  not  the  court  give  recovery  and  pos- 
session to  the  legal  right.  Instead  of  sending 
it  to  a  law  court  to  get  recovery?  The  court, 
if  it  decided,  had  to  pass  on  the  respective 
rights,  and  ought  to  have  power  to  effectuate 
its  decision. 
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&  N.  R.  CO.* 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  13,  1904.) 

EMINENT  DOMAIN— CBOSSINO  ANOTHER  RAIL- 
BOAD-nJUBISDICnON— INJUNCTION. 

1.  The  circuit  courts  have  jurisdiction  at  law 
in  proceedings  for  the  condemnation  of  cross- 
ing oy  one  railroad  company  over  the  real  estate 
and  line  of  another  railroad  company. 

2.  Injunction  will  not  lie  to  restrahi  such  pro-, 
oeedings. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  C>>urt,  Barbour  Oonn- 
ty;  John  Homer  Holt,  Judge. 

Suit  by  the  Grafton  &  Bellngton  Ballroad 
Company  against  the  Buckhannon  &.  North- 
em  Railroad  Company.  Decree  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

A.  G.  Dayton  and  Fred  O.  Blue,  for  appel- 
lant. Samuel  V.  Woods  and  Reese  Blizzard, 
for  appellee. 

McWHORTBR,  J.  The  Buckhannon  ft 
Northern  Railroad  Company,  a  corporation 
under  the  laws  of  the  state  of  West  Virginia, 
filed  Its  petition,  after  due  notice  given,  in 
the  circuit  court  of  Barbour  county,  for  the 
purpose  of  condemning  a  right  of  way  for 
crossing  over  the  line  of  the  Berry  Branch 
of  the  Grafton  &  Bellngton  Railroad  Com- 
pany, on  the  west  side  of  the  Tygarfs  Val- 
ley river,  necessary  to  the  petitioner  in 
building  and  constructing  its  road  for  public 
use  from  the  town  of  Buckhannon,  In  Upshur 
county,  through  the  counties  of  Barbour, 
Taylor,  and  Marlon,  to  Fairmont,  in  Marion 
county,  and  thence  to  the  Pennsylvania  state 
line;  praying  that  commissioners  be  ap- 
pointed by  the  said  court  to  ascertain  and 
report  what  would  be  a  Just  compensation 
to  the  owners  for  the  real  estate  and  cross- 
ing sought  to  be  obtained  for  the  said  pur- 
poses, and  that  such  other  proceedings  might 
be  had  In  said  premises  as  the  law  might 
require,  and  that  upon  payment  of  compen- 
sation found  to  be  Just  that  petitioner  might 
have  the  right  and  privilege  to  construct 
maintain,  and  operate  said  railroad  across 
the  said  Berry  Branch  of  the  Grafton  &  Bel- 
lngton Railroad  Company  at  the  point  and 
place  designated  in  said  petition,  notice  and 
maps  therewith  filed.  On  the  27th  day  of 
February,  19(>i,  the  Grafton  &  Bellngton 
Railroad  Company  presented  Its  bill  In  chan- 
cery against  the  Buckhannon  &  Northern 
Railroad  Company,  praying  an  Injunction  re- 
straining the  defendant  from  proceeding 
with  its  petition  and  application  for  a  con- 
demnation of  said  crossing  at  the  point  pro- 
posed, as  set  out  In  said  notice,  until  a  de- 
cree of  a  court  of  equity  having  Jurisdiction 
had  been  obtained,  decreeing  that  said  cross- 
ing is  a  proper  crossing,  and  the  mode  and 
manner  of  said  crossing,  and  that  the  court 
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might  fix  and  determine  what  is  the  proper 
croBsing,  and  the  mode  and  manner  of  said 
crossing,  as  provided  by  law.  The  conrt 
granted  the  order  of  injnnction  as  prayed 
for.  The  defendant  answered  the  bill,  and 
gave  notice  of  motion  to  dissolve  said  in- 
junction*  On  the  12th  day  of  April  the  mo- 
tion was  heard  in  vacation  before  the  Judge 
of  the  circuit  court  of  Barbour  county  at 
Grafton,  when  the  defendant  company  ten- 
dered its  answer,  demurrer,  and  affidavits 
A  and  B,  and  moved  the  courts  to  dissolve 
the  injunction  theretofore  awarded  in  the 
cause.  The  motion  was  sustained  and  the 
injunction  dissolved.  The  plaintiff  appealed 
from  said  order  of  dissolution  of  the  injunc- 
tion. 

The  first  question  to  decide  is  whether  an 
injunction  will  lie.  It  is  contended  by  coun- 
sel for  plaintm  that  under  section  11,  c.  52, 
Code  1899,  the  applicant  to  condemn  was 
necessarily  required  to  first  go  into  a  court 
of  equity  and  procure  a  decree  for  such  cross- 
ing. But  there  is  another  provision  in  sub- 
section 7  of  section  50,  c.  54,  Code  1899,  re- 
specting grade  or  other  crossings,  which 
gives  the  circuit  court  law  jurisdiction  for 
the  condemnation  thereof.  "It  is  a  well-set- 
tled rule  that  a  court  of  equity  will  not 
usually  enjoin  an  action  at  law  on  grounds 
which  may  be  urged  as  a  defense  to  such 
action.  Even  in  cases  of  concurrent  juris- 
diction, the  action  will  not  be  interfered 
with  by  a  court  of  equity,  unless  that  court 
can  give  a  more  perfect  remedy,  or  the  case 
can  be  better  tried  by  the  procedure  of  that 
cou^**  16  A.  &  E.  E.  L.  365.  And  1  High 
on  Injunctions,  §  45,  in  treating  of  the  sub- 
ject of  restraining  judicial  proceedings,  says: 
"It  merely  seeks  to  control  the  person  to 
whom  it  is  addressed,  and  to  prevent  him 
from  using  the  process  of  courts  of  law 
where  it  would  be  against  conscience  to  al- 
low him  to  proceed.  It  is  granted  on  the 
ground  that* an  unfair  use  is  being  made  of 
a  legal  forum  which  from  circumstances  of 
which  equity  alone  can  take  cognizance 
should  be  restrained,  lest  an  injury  be  com- 
mitted wholly  remediless  at  law.  And  the 
power  of  courts  of  equity  to  restrain  the 
assertions  or  doubtful  rights  in  a  manner 
productive  of  irreparable  damage,  and  to 
prevent  injury  to  a  person  from  the  doubtful 
title  of  another,  is  regarded  as  one  of  the 
legitimate  uses  of  equity"  (and  cases  there 
cited).  "In  cases  of  concurrent  jurisdiction^ 
proceedings  at  law  will  not  be  interfered 
with  by  the  court  of  chancery,  unless  that 
court  can  give  a  more  perfect  remedy,  or 
the  case  can  be  better  tried  by  the  procedure 
of  that  court."  Ochenbeln  v.  Papelier,  L.  R. 
8  Ch.  695;  Hoare  v.  Bremridge,  Id.  22;  Mc- 
Lln  V.  Marshall,  1  Heisk.  (Tenn.)  678.  "If 
the  defenses  set  up  in  the  bill  to  the  defend- 
ant's claim  are  the  same  as  those  made  in 
the  suit  at  law,  or  are  only  such  as  can  be 
made  in  equity,  it  is  clear  that  no  injunction 
ought  to  be  granted  before  judgment  at  law. 


although  the  bill  may  contain  matter  enough 
to  warrant  the  granting  it"  Mutter  y.  Ham- 
ilton, 2  Hayw.  346.  "The  injunction  should 
be  to  stay  execution,  not  trial."  White  v. 
Steinwicks,  19  Yes.  85.  The  remedy  of 
plaintifT  is  by  writ  of  error,  or  in  case  the 
court  is  proceeding  without  jurisdiction,  and 
a  more  speedy  remedy  is  desired,  the  writ 
of  prohibition  could  be  invoked.  A  court  of 
equity  is  without  jurisdiction  to  enjoin  the 
proceeding. 

There  being  no  error,  the  decree  dissolv- 
ing the  injunction  is  affirmed,  and  the  bill 
will  be  dismissed. 

POFFBNBARGBB,  P.  (concurring).  1 
think  the  injunction  was  properly  dissolved 
and  concur  in  the  affirmance  of  the  order; 
but  I  am  unwilling  to  say  on  this  appeal 
that  a  condemnation  proceeding  for  a  rail- 
road crossing  can  be  sustained  in  a  court 
of  law  without  a  previous  determinatio];i, 
by  a  court  of  equity,  under  section  11  of 
chapter  52  of  the  Code,  or  by  agreement  of 
'the  place  of  crossing  and  the  manner  of 
effecting  it  That  question  is  not  properly 
before  this  court,  and  I  do  not  think  it  ought 
to  be  drawn  in  here  on  the  far-fetched  the- 
ory that  it  is  an  additional  reason  for  the 
conclusion  arrived  at  The  statute,  which 
the  syllabus  and  opinion  virtually  nullifies, 
relates  to  great  agencies  of  commerce  and 
transportation,  representing  millions  of  cap- 
ital, and  affecting  the  prosperity  and  live? 
of  the  people  in  their  operation.  Neverthe- 
less it  is  drawn  in  here  unnecessarily  and 
incidentally,  and  the  Intimation  given  out  by 
this  court  that  it  has  been  repealed  by  im- 
plication. Going  further  in  this  indirect 
method,  the  court  declares  that,  even  if  not 
repealed,  it  does  not  require  the  fixing  of 
the  place  and  manner  of  crossing  before  in- 
stituting the  condemnation  proceeding  in  the 
law  court:  May  the  railroad  company,  de- 
siring the  crossing,  select  the  place  and  pre- 
scribe its  own  method  of  crossing,  without 
reckoning  the  inconvenience  and  danger  to 
the  other  company  and  detriment  to  the  pub- 
lic arising  from  an  improper  location?  Can 
the  law  court  refuse  the  crossing  demanded 
and  grant  another?  Can  it  do  more  than 
find  that  the  purpose  for  which  the  property 
is  demanded  is  a  public  use,  and  that  the 
taking  is  necessary,  and  authorize  the  cross- 
ing as  demanded?  Was  it  not  the  inten- 
tion of  the  Legislature,  in  passing  section 
11  of  chapter  52  of  the  Code  of  1899,  to  rem- 
edy this  defect  in  the  condemnation  proceed- 
ings for  crossings  by  referring  the  place  and 
manner  of  the  crossing  to  the  courts  of  equi- 
ty, where,  by  means  of  depositions,  plats, 
and  other  documents,  the  situation  might  be 
more  carefully  and  fully  laid  before  the 
court?  This  case  indirectly  and  incidentally 
forecloses  all  these  important  questions. 

It  amply  suffices  for  the  disposition  of  this 
appeal  to  say  injunction  is  never  used  to 
restrain   a   court   from   proceeding  on   the 
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ground  of  lack  of  Jurisdiction,  and  that  in 
this  case  there  Is  an  adequate  remedy  at 
law.  "A  writ  of  injunction  is  in  no  just 
sense  a  prohibition  to  the  courts  of  common 
law  in  the  exercise  of  their  jurisdiction.  It 
is  not  addressed  to  those  courts.  It  does  not 
even  affect  to  interfere  with  them.  The  pro- 
cess, when  its  object  is  to  restrain  proceed- 
ings at  law,  is  directed  only  to  the  parties. 
It  neither  assumes  any  superiority  over  the 
court  in  which  those  proceedings  ar&  had  ncnr 
denies  its  jurisdiction.  It  is  granted  on  the 
sole  ground  that  from  certain  equitable  cir- 
cumstances, of  which  the  court  of  equity 
granting  the  process  has  cognizance,  it  Is 
against  conscience  that  the  party  inhibited 
should  proceed  in  the  cause."  2  Story's  Eq. 
Jur.  §  875.  Injunction  does  not  lie  when 
there  is  an  adequate  remedy  at  law.  Here 
there  is  one.  After  the  entry  of  an  order 
authorizing  the  applicant  to  take  possession 
of  the  land,  a  writ  of  error  with  a  super- 
sedeas is  immediately  available  and  com- 
pletely efficacious,  if  there  is  any  error  in 
the  proceeding  due  to  want  of  jurisdiction 
or  any  other  cause.  For  the  purpose  of  an 
application  for  the  writ  of  error  the  court 
would  enter  an  order  suspending  the  judg- 
ment No  Injury  whatever  could  result 
Hence  there  is  no  equity  calling  for  relief 
against  the  applicant,  and  none  can  be  had 
by  injunction  against  the  court. 

As  the  bill  can,  in  no  sense,  raise  the 
question  of  the  extent  of  the  jurisdiction 
of  the  law  court,  it  is  utterly  incapable  of 
bringing  that  question  before  this  court  on 
appeal.  We  can  only  say  it  is  immaterial 
whether  the  law  court  has  jurisdiction.  The 
remedy  chosen  cannot  bring  up  that  question. 
To  test  it,  you  must  resort  to  the  writ  of 
prohibition. 


(56  W.  Va.  802) 

JOSEPH  SPEIDEL  GROCERY  CO.  v.  WAR- 
DER et  al.* 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  20,  1904.) 

JUSTICE— JURISDICTION— ACTION  AGAINST  COR- 
PORATION— TBAN6CBIPT  OF  JUDGMENT — ^EXE- 
CUTION FROM  CIRCUIT  COURT— CONSTITUTION- 
AL  LAW— STATUTES. 

l.A  justice  has  jurisdiction  of  an  action  for 
money  against  a  domestic  corporation  either  in 
the  county  of  its  principal  office  or  in  the  coun- 
ty where  the  cause  of  action  arose,  if  service  of 
process  can  be  made  in  that  county  on  a  direct- 
or or  other  officer  or  agent  of  the  corporation, 
whether  the  person  served  resides  therein  or  not, 
and  the  return  of  service  need  not  show  that  he 
resides  therein. 

2.  Section  llS,  c  50,  Code  1899,  allowing  a 
transcript  of  a  judgment  of  a  justice  to  be  filed 
in  the  office  of  a  circuit  court,  and  execution  to 
be  issued  thereon,  does  not  violate  the  provision 
of  the  Constitution  requiring  the  amount  for 
jurisdiction  of  the  circuit  court  to  exceed  $50. 

3.  Inconsistent  clauses  in  the  same  section  of 
a  statute — which  prevails? 

(Syllabus  by  the  Court) 
'Rehearing  denied  December  SI,  1904. 


Petition  by  the  Joseph  Speidel  Grocery 
Company  for  writ  of  prohibition  to  Hu^ 
Warder  and  others.    Writ  denied. 

A.  W.  Burdette,  for  petitioner.  Ira  B. 
Robinson,  for  respondents. 

BRANNON,  J.  Hugh  Warder  sued  the 
Joseph  Speidel  Grocery  Company,  a  West 
Virginia  corporation,  before  J.  O.  Jaco,  a 
Justice  of  Taylor  county,  on  a  money  de- 
mand, and  on  April  2,  190^,  the  Justice  ren- 
dered a  judgment  by  default  against  said 
grocery  company  for  $32.20  and  $2.25  costs. 
Warder  filed  a  transcript  of  his  Judgment 
in  the  clerk's  offce  of  the  circuit  court,  and 
caused  an  execution  to  issue  to  the  sheriff 
of  Ohio  county,  where  is  the  principal  office 
of  said  corporation,  and  the  said  grocery 
company  moved  the  circuit  court  to  quash 
the  execution,  but  the  motion  was  oyerruled. 
The  summons  in  said  action  was  served  on 
an  agent  of  said  corporation  in  said  county 
of  Taylor,  the  return  showing  that  the  pres- 
ident, cashier,  treasurer,  or  other  chief  offi- 
cers were  absent,  and  not  found  in  Taylor 
county,  and  that  the  agent  resided  therein. 
The  said  corporation  now  appl^  to  this 
court  for  a  writ  of  prohibition  against  said 
Justice,  said  Warder,  and  the  circuit  court 
of  Taylor  county,  to  prohibit  them  from  fur- 
ther enforcing  said  judgment.  The  theory 
on  which  the  prohibition  is  asked  is  that 
there  was  no  Jurisdiction  of  said  action  in 
Taylor  county,  because  the  said  corporation 
kept  its  principal  office  in  the  county  of  Ohio, 
where  alone  it  can  be  sued.  , 

As  to  suits  before  Justices,  chapter  60  of 
the  Code  of  1899  is  the  sole  fountain  and 
guide  to  the  exercise  of  the  Jurisdiction  of 
their  courts.  They  are  courts  of  limited  Ju- 
risdiction. They  have  no  Jurisdiction  save 
that  given  by  chapter  50.  In  section  16  we 
find  the  answer  to  the  above  question  as  to 
Jifstices'  courts:  "The  civil  Jurisdiction  of  a 
Justice  shall  not  extend  to  any  action,  unless 
the  cause  of  action  arose  in  his  county,  or 
the  defendant,  or  one  of  the  defendants,  re- 
side therein,  or  being  a  non-resident  of  the 
state,  is  found,  or  has  property  or  effects, 
within  the  county."  That  section  prohibits  a 
civil  suit  in  any  county  not  in  it  designated. 
It  is  that  section  which  designates  the  coun- 
ty for  a  cifvll  action  before  Justices.  This 
section  covers  suits  against  a  domestic  cor- 
poration, because  it  has  a  residence  in  that 
county  in  which  it  keeps  its  principal  office. 
It  can  therefore  be  sued  in  the  county  where 
It  has  that  office  in  transitory  actions. 
"There  is  therefore  no  difficulty  in  holding 
that,  for  the  purposes  of  Jurisdiction,  pro- 
cedure, litigation  affecting  a  corporation,  and 
the  taxation  of  its  personal  property,  it  may 
be  taken  to  reside  where  its  chief  office  is." 
Its  residence  is  where  it  exercises  corporate 
functions.  1  Thomp.  Corp.  §  689.  I  repeat 
that  section  16  points  out  the  place  of  suit 
Section  84  does  not  give  the  place  of  suit, 
but  Is  designed  only  to  provide  for  service- 
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of  process.  The  heading  in  the  Code  above 
section  32,  "Senrice  of  Process  and  Notices**' 
shows  that  the  design  is  only  to  provide  for 
service  of  process,  not  to  give  the  place  of 
jurisdiction.  Under  section  16  snit  may  be 
in  either  the  connty  of  the  principal  ofElce 
or  of  the  cause  of  action. 

I  cannot  see  how  we  can  disregard  the  pro- 
vision in  section  16  that  a  Jnstice  of  the  coun- 
ty of  the  cause  of  action  shall  have  jurisdic- 
tion. A  corporation  is  siurely  included  with- 
in that  section.  A  natural  person  is,  and  so 
is  a  corporation.  That  section  would  give 
the  Taylor  county  justice  jurisdiction,  be- 
cause the  cause  of  action  arose  therein. 
Having  thus  jurisdiction  In  Taylor  county, 
the  next  requisite  is  service  of  process.  That 
is  a  different  thing  from  the  place  of  juris- 
diction. It  is  true  that  a  justice's  summons 
cannot  go  out  of  his  county  for  service,  but 
the  place  of  service  cannot  be  said  to  give 
jurisdiction,  though  it  must  be  in  the  same 
county.  Section  34  of  the  Code  of  1809,  as 
amended  and  re-enacted  in  chapter  9,  p.  79, 
Acts  1903,  tells  us  as  to  service  of  process 
from  a  justice's  court  against  corporations. 
It  reads  «s  follows:  '^Unless  otherwise  spe- 
cially provided,  such  process  or  order,  and 
any  notice  against  a  corporation,  may  be 
served  upon  the  president,  cashier,  treasurer, 
or  chief  officer  thereof,  or,  if  there  be  no  such 
officer,  or  if  he  be  absent,  on  any  officer,  di- 
rector, trustee  or  agent  of  the  corporation,  at 
its  principal  office  or  place  of  business,  or  in 
any  county  in  which  a  director  or  other  offi- 
cer, or  any  agent,  of  said  corporation  may  re- 
side, or  any  officer  or  agent  of  said  corpora- 
tion in  the  county  in  which  the  property, 
land  or  other  thing  in  controversy  may  be, 
or  in  any  county  where  the  cause  of  auction 
arises.  But  service  at  any  time  may  be  made 
upon  any  corporation  in  the  manner  pre- 
scribed for  similar  proceedings  In  the  circuit 
court"  It  is  broad  enough  to  cover  a  suit 
either  In  the  county  wherein  is  the  principal 
office  or  the  county  in  which  the  cause  of  ac- 
tion arose,  because  it  declares  that  the  pro- 
cess may  be  served  in  any  county  where  the 
cause  of  action  arose  by  serving  it  on  certain 
persons,  including  an  agent  of  the  corpora- 
tion, as  in  this  case.  When  that  section  pro- 
vides for  service  not  only  in  the  county  of 
the  principal  office  on  certain  officers,  or,  in 
default  of  them,  on  certain  persons  at  its 
principal  office,  and  then  adds,  in  order  to 
widen  the  scope  of  service,  that  it  may  be 
served  on  a  director  or  other  officer  or  agent 
in  "any  county  where  the  cause  of  action 
arises,"  it  is  difficult  to  see  how  there  can 
be  any  doubt  of  the  right  to  sue  in  the  county 
where  the  cause  of  action  arose,  as  well  as 
in  the  county  of  the  principal  office.  We 
cannot  think  that  the  lawmakers  would  au- 
thorize a  suit  in  both  counties,  as  they  did  in 
section  16,  and  then,  when  making  a  statute 
for  service  of  process  to  effectuate  the  juris- 
diction given  by  that  section  16,  would  fall 
to  make  it  coextensive  with  the  demands  of 


section  16w  We  must  look  at  both,  and  make 
section  84  of  the  same  scope  of  section  16^  as 
its  words  allow  us  to  do  so,  in  order  to  cany 
out  the  jurisdiction  given  by  section  16.  It 
is  suggested  that  it  is  only  when  the  presi- 
dent, cashier,  treasurer,  chief  officer,  or  any 
other  officer,  director,  trustee,  or  agent  can- 
not be  found  in  the  county  of  the  principal 
office,  that  suit  can  be  brought  in  the  county 
of  the  cause  of  action;  but  that  would  put  a 
limitation  upon  jurisdiction  contrary  to  sec- 
tion 16,  which  gives  the  plaintiff  choice  to 
sue  either  where  the  cause  of  action  arose 
or  the  defendant  resides.  We  cannot  sup- 
pose that  the  Legislature  designed,  after  giv- 
ing the  choice  in  either  county,  to  condition 
that  choice  upon  not  finding  certain  officers 
in  the  county  of  the  principal  office. 

Said  section  34.1s  a  remedial  statute,  de- 
signed to  facilitate  and  further  the  remedy, 
not  to  narrow  the  jurisdiction  given  by  the 
general  grant  in  section  16.  Suppose  we  give 
to  section  34  the  construction  asked  of  us, 
and  say  that  suit  must  be  brought  in  Ohio 
county,  if  any  of  the  officers  named  can  be 
found.  This  would  practically  deny  all  ju- 
risdiction in  the  county  where  the  cause  of 
action  arises.  Never  could  suit  be  brought 
there.  That  would  compel  one  in  Jefferson 
county  having  a  contract  with  a  corporation, 
and  a  cause  of  action  growing  out  of  It  to 
go  to  the  other  end  of  the'  state  for  relief. 
The  corporation  has  sent  its  agent  to  Jeffer- 
son county,  and  made  its  contract  there,  and 
the  Legislature  thought  that,  as  the  corpora- 
tion chose  to  make  the  contract  there,  it  was 
nothing  but  right  that  it  should  be  suable 
there.  The  corporation  is  not  permitted  to 
be  sued  in  any  county,  but  only  in  two  coun- 
ties. To  sue  it  in  the  county  of  its  act  is  not 
harsh.  Section  2,  c.  123,  Code  1899,  allows  a 
corporation  to  be  sued  in  the  circuit  court  of 
a  county  in  which  the  cause  of  action  aris- 
es, if  you  can  get  service  on  it  So  in  a  jus- 
tice's court.  The  law  in  both  cases  points 
where  and  on  whom  service  is  to  be.  Why 
not  allow  it  in  one  case  as  well  as  another? 
A  corporation  can  be  sued  in  the  county 
where  the  cause  of  action  arose,  if  you  can 
get  service  there.  The  case  of  Harrow  v. 
Ohio  River  Co.,  38  W.  Va.  711,  18  S.  K  926. 
supports  this  view  in  holding  that  section  34 
authorizes  service  on  an  agent  in  the  county 
where  the  suit  is  brought  All  that  this  case 
requires  us  to  decide  on  the  record  as  it  is, 
is  as  to  the  place  for  suit;  all  that  we  do 
decide  is  that  there  was  jurisdiction  before  a 
justice  of  Taylor  county  under  section  16,  be- 
cause the  cause  of  action  arose  In  that  coun- 
ty, and  that  section  34  gives  the  means  of 
service  of  the  summons  In  that  county.  I 
will  add,  as  It  may  not  be  without  some  ben- 
efit in  the  future,  some  thoughts  or  questions 
which  have  occurred  to  my  mind  touching 
section  34.  Up  to  1903,  as  the  Legislature  of 
that  year  thought  section  34  was  defective, 
or  not  sufficiently  broad.  I  am  inclined  to 
think  at  present  that  the  first  part  of  section 
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34,  down  to  the  words  ''or  In  any  county  in 
which,'*  was  designed  to  direct  the  service 
of  process  only  in  actions  in  the  county  of  the 
principal  office,  and  the  balance  in  the  county 
of  the  cause  of  action.  The  fact  that  a  trus- 
tee is  made  a  person  for  service  under  one 
clause  and  left  out  in  the  other  tends  to  con- 
firm this  view.  In  other  words,  you  might 
sue  in  the  county  of  the  principal  office,  and 
make  service  in  that  county  on  the  president, 
cashier,  treasurer,  or  other  chief  officer,  or, 
if  there  were  none  such,  or  he  be  absent 
from  the  county,  service  might  be  made  on 
a  director,  trustee,  or  agent  at  the  principal 
office  of  place  of  business.  Or  the  action 
might  be  brought  In  the  county  of  the  cause 
of  action,  provided  a  director  or  other  officer 
or  agent  reside  in  that  county,  so  that  serv- 
ice could  be  made  upon  him;  but  he  must  re- 
side in  that  county.  No  matter  that  the 
cause  of  action  arose  in  that  county.  That 
would  give  Jurisdlt;tlon;  but  you  must  also 
get  a  director,  officer,  or  agent  residing  in 
that  county  for  service  of  the  summons. 
This  was,  in  the  opinion  of  the  Legislature, 
too  narrow  a  limitation  on  the  right  to  sue  in 
the  county  of  the  cause  of  action.  It  thought 
that,  as  the  right  was  given  by, section  16  to 
sue  where  the  cause  of  action  arose,  process 
was  too  much  hampered  by  making  it  a  con- 
dition of  suit  there  that  a  director  or  other 
officer  or  agent  must  have  his  permanent  res- 
idence there,  and  that  the  right  of  suit  in 
that  county  ought  to  exist,  though  the  direct- 
or, officer,  or  agent  was  not  a  resident  there; 
and  in  1903  there  were  added  to  section  34, 
after  the  words  **may  reside,"  the  words  "or 
any  officer  or  agent  of  said  corporation  in 
which  the  property,  land  or  other  thing  in 
controversy  may  be,  or  in  any  county  where 
the  cause  of  action  arises."  My  Inclination 
is  to  think  that  before  the  act  of  1003  an  ac- 
tion could  be  in  the  county  of  its  cause,  if  an 
officer  residing  in  it  could  be  found  for  serv- 
ice of  process.  Take  detinue  for  a  horse.  I 
cannot  think  that  it  would  be  confined  to  the 
county  of  the  principal  office  before  the 
Acts  of  1903.  Suppose  the  horse  was  not  in 
that  county,  but  in  another.  The  detention 
would  give  action  in  that  other  county,  if 
you  could  get  service  in  it  on  a  person  speci- 
fied in  section  .34  residing  in  that  county. 
So  in  case  of  a  money  demand.  I  cannot 
think  the  amendment  of  1903  has  really  add- 
ed anything  to  the  jurisdiction,  or  given  it  in 
a  county  where  there  was  none  before;  but 
it  has  authorized,  in  the  county  of  the  cause 
of  action,  service  of  process  on  '*any  offi- 
cer or  agent,"  though  not  residing  in  that 
.county;  it  has  dispensed  with  his  residence 
there.  I  think  that  before  the  act  of  1903 
you  could  serve  on  an  agent  a  summons  in 
an  action  in  the  county  where  the  cause  of 
action  arose,  if  he  reside  there;  but  under 
the  act  of  1903  he  can  be  served  in  that  coun- 
ty, though  not  residing  in  it  Anyhow,  this 
act  of  1903  gives  the  clear  right  to  serve  pro- 
cess in  the  county  where  the  controversy  of 


property  is  or  the  cause  of  action  arose* 
The  act  makes  that  clear. 

It  is  suggested  that  the  act  of  1906  has 
left  section  34  just  as  it  was  before.  I  can- 
not think  the  act  is  without  an  effect  I 
am  sure  it  has  dispensed  with  residence  in 
the  county.  I  see  no  othep  change:.  Here 
we  come  across  a  question.  It  will  be  asked 
how  this  can  be  when  the  words,  "or  in 
any  county  in  which  a  director  or  other  offi- 
cer may  reside,"  are  re-enacted  in  section 
34.  Are  those  words  to  be  ignored?  They 
are.  Before  the  act  of  1903  they  were  to 
be  regarded  and  followed.  They  demand 
that  the  person  served  reside  in  the  county. 
If  we  still  regard  those  old  words  in  the 
section^  what  becomes  of  those  words  com- 
ing last  in  the  section,  those  latest  enacted; 
that  is,  the  words,  "or  any  officer  or  agent 
In  the  county  in  whidi  the  property,  land  or 
other  thing  in  controversy  may  be,  or  any 
county  where  the  controversy  arises"?  Be- 
fore 1908  the  words  demanded  that  the  per- 
son served  reside  in  the  county,  and  in- 1903 
the  Legislature  amended  by  authorizing  serv- 
ice on  the  same  person8>  so  only  that  they 
be  served  tn  the  county,  leaving  oat  all  de- 
mand that  they  reside  in  it  There  is  irre- 
concilable conflict  We  must  look  for  the 
intent  Are  we  not  justified  in  saying  that 
the  Legislature  intended  to  allow  service 
in  the  county  where  the  cause  of  action 
arose,  without  requiring  the  person  served 
to  reside  in  that  county?  Was  not  that  the 
intent?  As  the  law  allowed  suit  in  that 
county,  was  it  not  the  intent  to  make  it  ef- 
fectual by  making  service  on  an  agent  there 
good,  wherever  he  might  reside?  Would 
there  not  be  as  good  reason  to  expect  that 
the  agent  would  let  the  corporation  know 
of  the  suit,  though  he  did  not  reside  in  the 
county,  as  if  he  did?  I  have  said  that  these 
two  clauses  are  inconsistent  Which  shall 
prevail?  The  law  answers:  "Wh^re  there  is 
an  irreconcilable  confiict  between  different 
parts  of  the  same  act,  the  last  in  order  of 
position  must  control."  26  Am.  &  Eng.  Ency. 
L.  (2d  Ed.)  619.  "So  it  has  always  been 
the  rule  that  when  different  provisions  of 
a  statute,  all  passed  at  the  same  time,  could 
not  be  reconciled,  the  one  that  came  last 
in  point  of  position  must  prevail.  And  this 
was  upon  the  theory  that  effect  should  al- 
ways be  given  to  the  latest,  rather  than  to 
an  earlier,  expression  of  the  legislative  will, 
presumption  being  that  the  latter  part  of  the 
statute  was  last  considered."  People  v.  Dob- 
bins, 78  Gal.  2S7,  14  Pac.  860.  See  Bacon*s 
Abridgment  227;  In  re  Richards,  96  Fed. 
935,  37  0.  0.  A.  634.  The  words  "may  re- 
side" were  in  section  34  before  1903.  The 
words  allowing  service  on  "any  officer  or 
agent  of  said  corporation  in  any  county" 
were  added  in  1903,  without  any  provision 
as  to  residence.  So,  not  only  for  the  reason 
that  those  wotds  are  last  in  the  statute,  but 
also  because  they  were  last  enacted,  are  they 
to   be   controlling.     The   section   is   badly 
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drawn.  The  draftsman  of  the  act  of  1908 
may  have  erroneously  thought  that  the  of- 
fice of  that  section  was  to  fix  the  place  of 
action,  and  that  the  section  gave  suit  not 
only  in  the  county  of  the  office*  but. in  any 
county  whatever  in  which  a  director,  offi- 
cer, or  agent  might  reside,  and  intended  to 
let  that  remain  so,  and  to  add  for  a  place 
of  action  any  county  wherein  any  such 
person  could  he  served.  The  consideration 
as  to  residence  of  the  party  served  is  not 
material  as  to  the  county  in  which  suit  may 
be  brought,  that  being  fixed  by  section  16. 
It  Is  only  material  in  ascertaining  whether 
the  person  served  must  reside  in  the  county 
of  service,  and  in  ascertaining  whether,  un- 
der section  38,  the  return  must  show,  if  the 
action  be  elsewhere  than  in  the  county  of 
the  principal  office,  that  the  person  served 
reside  therein.  I  think  the  act  of  1903  has 
repealed  this.  I  will  not  say  whether  it  has 
repealed  the  necessity  of  showing  in  the  re- 
turn the  residence  where  the  action  is  in 
the  county  of  the  office. 

Another  reason^  suggested  for  the  writ  of 
proliibition  is  that  the  Constitution  limits 
the  jurisdiction  of  the  circuit  court  to  cases 
wherein  the  amount  in  controversy  is  over 
$50,  and  that  section  118,  a  50,  Ck>de  1899, 
allowing  a  transcript  of  a  Justice's  judgment 
to  be  lodged  in  the  clerk's' office  of  the  cir- 
cuit court,  an^  execution  to  be  issued  from 
that  office,  is  unconstitutional.  The  circuit 
court  tries  nothing.  The  case  has  ended  in 
a  final  judgment  before  the  justice.  The 
only  matter  left  is  execution  of  the  judg- 
ment, which  is  ministerial,  not  the  exercise 
of  Judicial  function.  The  Ck>nstitution  re- 
fers to  judicial  action. 

Prohibition  denied. 

NOTE  BY  BRANNON,  J.  The  petition 
raises  the  question  of  Ghaddock's  agency 
by  denying  it  whilst  the  answer  asserts  it, 
and  Speldel's  affidavit  denies  it  The  re- 
turn of  service  states  that  Ohaddock  was  an 
agent.  The  return  cannot  be  attacked  in  a 
collateral  proceeding,  if  at  all,  for  this  cause. 
McClung  V.  McWhorter,  47  W.  Va.  150,  34 
S.  B.  740,  81  Am.  St  Rep.  785.  Who  is  an 
agent  for  service?  What  must  be  the  char- 
acter of  agency?  These  questions  do  not 
arise.  As  the  return  states  that  Chaddock 
was  agent  the  question  really  does  not  arise. 

Prohibition  refused. 

• 

t^OFFBNBARGBR,  P.  (concurring).  Noth- 
ing in  this  case  calls  upon  us  to'  say  the 
amendment  to  section  34  of  chapter  50  of 
the  Code  of  1899  dispenses  with  the  neces- 
sity of  tlie  agent's  residence  In  the  county 
in  which  service  is  to  be  had,  for  it  is  undis- 
puted that  the  person  served  in  this  Instance 
does  reside  in  the  county  of  Taylor.  I  do 
not  think  we  ought  to  go  beyond  the  case 
made.  Hence  I  do  not  concur  in  so  much 
of  the.  opinion  and  syllabus  as  announces 
the  proposition  that  section  38  of  chapter  50 


9f  the  Code  of  1899  is  repealed  by  the  amend- 
ment to  section  84  of  that  chapter.  My  ovm 
views  on  that  question  are  withheld,  because 
I  do  not  think  it  Is  before  this  court  now 
for  decision  or  discussion. 


(M  W.  Va.  478) 
MOSSBR  et  al.  v.  MOORE  et  al.^ 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  13,  1904.) 

TAXATION — SALE  —  VAI,IDrrY— VACATING  DIED 
—REDEMPTION— TENDEB. 

1.  A  list  of  lands  delinquent  for  taxes  and  a 
list  of  lands  sold  for  taxes,  giving  no  specifica- 
tion or  description  whatever  of  a  tract  or  lot 
of  land  sold  for  taxes — utterly  blank  therein — 
are  void,  and  render  a  tax  sale  of  such  tract 
and  deed  under  it  void,  and  such  defect  is  not 
cured  by  section  25,  c.  31,  Code  1899.  Dent,  J., 
dissenting. 

2.  When  a  tax  deed  is  vacated  for  irregularity 
in  the  proceedings  of  record,  where  the  land  is 
chargeable  with  taxes,  the  owner  must,  as  a 
condition  precedent  to  the  vacation  of  the  deed, 

gay  the  purchaser  what  is  required  to  be  paid 
y  Code  1899,  c  31,  §  25. 

3.  Statutes  for  redemption  from  tax  sales  are 
to  be  liberally  construed  to  attain  the  end. 

4.  If  a  tax  purchaser  refuse  a  redemption, 
not  on  account  of  the  amount  of  money  tender- 
ed, but  claiming  the  vaUdity  of  his  purchase, 
and  refusing  a  tender  genersilly,  the  amount  of 
money  tendered,  though  too  small,  becomes  im- 
material. 

5.  A  small  deficiency  in  the  amount  of  money 
tendered  for  redemption  from  a  tax  sale,  attribu- 
table to  mistake,  will  not  vitiate  the  tender. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Tucker  County ; 
John  Homer  Holt,  Judge. 

Bill  by  J.  K.  Mosser  and  others  against  J. 
H.  Moore  and  others.  Decree  for  defendants, 
and  plaintilfs  appeal.    Reversed. 

Dailey  &  Bowers  and  A.  Jay  Valentine,  for 
appellants.  Conley  &  Smith  and  Talbott  & 
Hoover,  for  appellees. 

BRANNON,  J.  Eliza  B.  McMillen  owned 
three  town  lots,  numbered  189,  190,  and  191, 
in  the  town  of  Parsons,  Tucker  county.  The 
clerk  of  the  coimty  court  of  that  county,  O. 
8.  Billings,  made  a  deed,  10th  January,  1903, 
conveying  said  lots  to  J.  H.  Moore  and  A.  A. 
Dorsey,  which  deed  recites  that  the  sheriff 
of  Tucker  county,  in  January,  1902,  sold  to 
Moore  and  Dorsey  the  said  lots  for  delin- 
quency for  taxes  charged  against  them  by  the 
town  of  Parsons  in  the  name  of  Eliza  E.  Mc- 
Millen for  the  year  1899.  These  lots  were 
once  owned  by  Ruth  N.  Ryder,  and  she  gave 
a  deed  of  trust  on  them  for  debt,  and  after- 
ward, while  said  deed  of  trust  still  rested 
on  the  lots,  Ruth  N.  Ryder  conveyed  them  to 
said  Eliza  B.  McMlIIen.  Afterwards  the  lots 
were  sold  under  said  deed  of  trust,  and  pur- 
chased by  Thomas  Keck  for  himself  and  as 
trustee  for  the  benefit  of  J.  K.  Mosser  and 
others.    Then  Mosser,  Keck,  and  others,  the 


*RehearlDg  denied  December  SI,  1904. 

f  3.  See  Statutes,  vol.  44,  Cent  Dig.  f 
tlon,  Tol.  46,  Cent  Dig.  S  1393. 
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owners  of  said  lots,  filed  a  bill  in  Tucker 
cotmty  against  Moore  and  Dorsey  to  set  aside 
the  said  tax  deed,  claiming  that  it  was 
wholly  void.  They  also  say  in  their  bill  that, 
after  said  tax  deed  had  been  made,  they  ten- 
dered the  tax  purchasers  the  sum  which  was 
properly  payable  to  them,  and  thus  offered 
to  make  a  redemption,  but  that  said  Moore 
and  Dorsey  refused  to  allow  the  redemption, 
and  then  said  Mosser  and  others  paid  to  the 
clerk  of  the  county  court  $27.25  as  the 
amount  paid  by  the  tax  purchasers  with  12 
per  cent,  interest  The  answer  of  the  de- 
fendants admits  this  offer  to  redeem,  but 
says  that^he  sum  offered  was  too  little,  as 
it  did  not  include  the  cost  of  the  surveyor's 
report  and  the  clerk's  fee  for  making  the  tax 
deed,  which  seems  to  be  the  fact  The  cause 
was  heard  upon  the  bill  and  answer  and  ex- 
hibits, and  a  decree  was  entered  holding  the 
tax  deed  valid,  and  that  whatever  defect  or 
irregularities  existed  in  the  tax  sale  were 
cured  by  the  tax  deed.  From  this  decree  J. 
K.  Mosser  and  his  associates  have  appealed. 
The  plaintiffs  contend  that  the  lots  were 
never  returned  delinquent  for  the  taxes  of 
1809 ;  that  the  lots  were  never  advertised  for 
sale  as  delinquent  for  said  taxes,  as  required 
by  law  and  the  ordinance  of  said  town  of 
Parsons;  that  such  lots  were  never  sold  for 
said  taxes,  as  recited  in  the  tax  deed;  and 
that  no  proceedings  were  had  or  notice  given 
that  would  have  given  notice  to  any  owner 
of  said  lots,  or  any  one  claiming  interests 
therein,  of  any  purpose  on  th^  part  of  the 
town  or  any  public  officer  to  sell  the  same 
for  taxes  for  1899  or  any  other  year.  I  sup- 
pose that  no  one  will  deny  that  there  must 
be  a  delinquent  list  including  the  particular 
land  sold  for  taxes.  There  can  no  more  be  a 
sale  without  delinquency  and  a  delinquent 
list  than  there  can  be  a  sale  without  an  as- 
sessment, because  the  statute  requires  such 
delinquency  and  delinquent  list  I  repeat 
that  there  can  be  no  sale  without  delinquen- 
cyi  and  delinquency,  to  sustain  a  tax  sale, 
must  be  proven  by  that  delinquent  list 
There  can  be  no  one  thing  pointed  out  as  nec- 
essary to  sustain  a  tax  sale  that  is  more  es- 
sential than  a  delinquent  list,  because  it  is 
the  only  evidence  of  that  without  which  no 
sale  can  be  made;  that  is,  nonpayment  of 
the  taxes  assessed.  If  land  is  not  on  that 
list»  Code  1899,  c  31,  §  51,  says  that  it  shall 
be  presumed  the  taxes  were  paid.  In  this 
case  there  appears  a  copy  of  a  list  of  real 
estate  delinquent  for  taxes  in  Parsons  for 
1899,  certified  by  A.  G.  Scheer,  State  Auditor, 
having  a  first  column  headed  "Names,"  and 
a  second  column  headed  ''Real  Estate,*'  and 
a  tliird  column  headed  "Amt**  In  the  first 
column  are  the  names  of  29  persons,  includ- 
ing Eliza  B.  McMillen;  and  in  the  second 
column,  intended  for  the  specification  of  the 
real  estate  delinquent,  there  is  not  a  mark, 
but  it  is  entirely  blank — in  other  words,  not 
a  tract  or  lot  of  real  estate  is  mentioned.  In 
the  third  column  an  amount  of  money  stands 


annexed  to  each  name;  that  annexed  to  the 
name  of  Eliza  E.  McMillen  being  $18.14.  We 
suppose  that  the  taxes  chargeable  to  her 
amounted  to  that  smn;  but  whether  f<H*  real 
estate  or  personalty  we  could  not  say,  except 
that  the  caption  says  that  the  list  is  for  real 
estate;  but  for  what  real  estate  those  taxes 
are  charged  and  delinquent  we  are  left  ut- 
terly in  the  dark.  It  is  Just  as  though  there 
were  no  delinquent  list  at  all.  That  list  is 
a  nullity — vacancy.  It  leaves  out  that  most 
essential  element,  specification  and  descrip- 
tion of  the  land  delinquent.  In  reference  to 
the  assessment  list,  Blackwell  on  Tax  Titles, 
§  223,  says:  "An  assessment  that  does  not 
identic  the  land  is  void.  A  description  suf- 
ficient to  give  notice  to  the  taxpayer  that  his 
land  is  assessed,  which  the  Legislature  can- 
not dispense  with,  nor  work  a  cure .  upon 
any  proceedings  defective  in  that  regard. 
*  *  *  The  test  is  this:  Is  the  descrip- 
tion sufficient  to  identify  the  land  and  give 
notice  to  the  owner  of  the  assessment,  or  is 
it  so  defective  that  it  might  probably  mislead 
the  owner?  Notice,  or  at  least  the  means  of 
knowledge,  is  an  essential  element  of  every 
Just  proceeding  which  affects  rights  of  per- 
son or  property.  But  how  can  the  duty  of 
payment  of  taxes  be  performed  without  the 
identity  of  the  subject-matter  of  the  duty  be 
made  known  to  him  who  is  to  perform  it  by 
name  or  description?"  27  Am.  &  Eng.  Ency. 
L.  683,  says:  "It  is  essential  to  the  validity 
of  an  assessment  of  real  estate  that  it  con- 
tain a  description  of  the  property  sufficiently 
accurate  and  certain  to  enable  the  owner 
readily  to  identify  it  as  his,  and  to  furnish  a 
basis  for  the  tax  lien,  and  for  proceedings  in 
rem  against  the  tract,  should  such  become 
necessary  to  the  collection  of  the  taxes.*' 
See  Black  on  Tax  Titles,  §  112.  Of  course, 
this  law  would  apply  to  the  delinquent  list 
This  delinquent  list  did  not  suggest  to  the 
owner  of  these  lots  any  delinquency,  and 
therefore  it  would  mislead ;  it  would  give  no 
notice  to  them  that  the  lots  were  delinquent 
By  law  this  list  must  be  returned  to  the 
town  council's  office,  and  a  copy  thereof  to 
the  State  Auditor.  Persons  have  right,  up- 
on examination  in  those  offices,  to  be  in- 
formed distinctly  by  that  list  that  their  land 
is  delinquent  This  list  merely  from  the 
name  of  Eliza  B.  McMillen  being  found  on 
it  suggests  some  delinquency;  but  that  is 
not  enough.  It  must  tell  what  delinquency. 
We  have  the  authority  of  section  25,  a  31, 
Code  1899,  for  saying  thai,  if  an  irregularity 
appear  on  the  face  of  the  proceedings  in  said 
offices,  and  be  such  as  to  materially  preju- 
dice and  mislead  the  owner  of  the  real  estate 
sold  as  to  what  real  estate  was  sold,  and 
when  and  for  what  year,  it  will  vitiate  the 
sale,  unless  it  appear  clearly  that  but  for 
the  irregularity,  it  would  have  been  redeem- 
ed. A  delinquent  list  is  an  essential  docu- 
ment in  the  "proceedings"  in  those  offices 
under  that  section. 
Furthermore,  as  to  the  sale,  no  sale  list 
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appears  to  proTe  the  sale  If  there  had  been 
6iicl\  list,  we  presume  it  would  have  been 
furnished  by  the  defendants.  The  bill  says 
there  was  none,  but  the  answer  denies  that 
allegation.  Likely,  as  the  deed  recites  that 
the  lots  were  delinquent  and  sold,  we  have  to 
say  that  some  delinquent  list  and  sale  list 
were  made  and  filed,  as  Code  1899,  S  29,  c. 
31,  makes- it  prima  facie  evidence  of  its  re- 
citals. Then,  what  is  its  character?  Not 
only  must  there  be  such  a  list,  because  re- 
quired by  law,  but  it  must  have  requisites  of 
legal  certainty,  like  assessment  and  delin- 
quent lists.  We  can  only  surmise  the  charac- 
t^  of  that  sale  list,  if  it  ever  existed,  from 
the  advertisement  in  a  newspaper  by  the 
sheriff  of  Tucker  county  of  the  sale  for  taxes 
under  which  the  tax  deed  was  made.  In 
that  section  of  it  relating  to  the  town  of 
Parsons  the  name  of  Eliza  E.  McMillen  is 
given  in  the  column  containing  the  names  of 
X>ersons  charged  with  taxes,  but  in  the  col- 
umn headed  "Quantity  of  Land"  there  is 
nothing  in  connection  with  her  name,  nor  is 
there  in  the  column  headed  "Local  Descrip- 
tion," but  they  are  both  blank  as  to  property 
and  description,  and  only  in  the  column 
showing  amounts  of  taxes  do  we  find  any- 
thing connected  with  the  name  of  Eliza  E. 
McMillen— the  sums  $23.83  for  amount  nec- 
essary to  redeem,  and  $24.30  for  amount  of 
taxes,  costs,  and  fee  for  receipt.  We  are 
justified  from  this  publication  in  saying  that 
the  sale  list  was  totally  defective  in  not  spec- 
ifying the  property  sold.  We  are  further 
Justified  in  this  position  by  the  sherifTs  re- 
ceipt given  to  the  tax  purchaser  for  $24.30, 
which  gives  the  name  of  Eliza  E.  McMillen 
as  a  person  charged  with  taxes  and  leaves 
blank  the  quantity  of  land.  The  receipt  con- 
tains no  further  description  or  specification 
of  the  property  sold  than  that  it  was  in  "Par- 
sons Gorpr.,*'  which  we  take  to  mean  in  the 
town  of  Parsons.  But  what  property  in  no 
way  appears.  So  we  say  that  those  two  es- 
sentia] things  are  entirely  wanting — ^a  delin- 
quent list  and  a  sale  list  They  are  so  ut- 
terly defective  as  to  be  no  lists.  There  is 
vacancy  where  there  must  be  colorable  sub- 
stance. There  is  utter  voidness  and  empti- 
ness where  there  should  be  body.  Substan- 
tially there  are  no  lists  at  all.  Surely,  we 
are  bound  to  say  that  this  want  of  record 
would  mislead  the  owners,  because  it  would 
give  them  no  notice  of  delinquency  and  sale, 
and,  this  being  so,  the  sale  is  not  good  by  the 
Code  and  by  cases  cited  below.  Where  an 
essential  part  of  the  proceeding  is  totally 
wanting,  there  is  vacancy,  and  the  proceed- 
ing is  void.  Forqueran  v.  Donnally,  7  W. 
Va.  114.  We  cannot  say  that  the  recital  of 
the  deed  from  the  clerk  will  prove  delinquen- 
cy and  sale ;  since,  while  these  deeds  may  be 
prima  facie  evidence,  the  prima  facie  case  is 
repelled  by  evidence  showing  those  lists  to 
be  void,  not  voidable  or  merely  defective. 
Total  failure  to  file  delinquent  and  sale  lists 
does  mislead.    There  is  no  warning  in  the 


place  where  warning  ought  to  be  found.  We 
go  to  those  lists  in  those  offices  to  see  wheth- 
er our  land  has  been  returned  delinquent  and 
soli  Barton  v.  Gilchrist,  19  W.  Va.  223; 
Simpson  V.  Edmiston,  23  W.  Va.  675 ;  Qerke 
V.  Brewing  Co.,  46  W.  Va.  93,  33  S.  B.  122 ; 
McCallister  v.  Cottrille,  24  W.  Va.  173.  These 
lists  gave  no  notice  to  the  owners  of  the  lots. 
The  form  of  delinquent  list  given  in  section 
12,  c.  30,  and  of  the  sale  list  in  section  18,  & 
31,  Code  1899,  show  that  the  lists  in  this 
case  do  not  conform  to  law. 

It  appears  from  the  Code  that  irregularity 
in  the  proceedings  fixed  by  law  leading  to  a 
sale  for  taxes  will  overthrow  a  sale,  if  it 
be  of  a  kind  to  mislead  those  interested  in 
the  land,  except  as  to  defects  cured  by  the 
Code.  This  follows  from  the  language  of 
Code  1899,  c.  31,  I  25,  that  the  purchaser 
shall  get  good  title  "notwithstanding  any  ir- 
regularity in  the  proceeding  under  which  the 
same  was  sold  not  herein  provided  for,  un- 
less such  irregularity  appear  on  the  face  of 
such  proceeding  of  record  in  the  ofiice  of 
the  clerk  of  the  county  court,  and  be  such 
as  materially  to  prejudice  and  mislead  the 
owner."  From  this  two  things  appear,  name- 
ly, that  such  defects  as  mislead  are  fatal, 
and,  second,  that  some  defects  are  cured  by 
the  statute.  Having  above  seen  that  the  de- 
fects in  this  case  are  such  as  to  mislead,  we 
must  see  whether  they  are  cured  by  the  stat- 
ute. It  is  Insisted  that  they  are  so  cured  by 
the  clause  of  section  26  reading:  "And  no 
irregularity,  error  or  mistake  In  the  delin- 
quent list  or  in  the  return  thereof,  or  in  the 
affidavit  thereto,  or,  in  the  list  of  sales  filed 
with  the  clerk  of  the  county  court,  or  in  the 
affidavit  thereto,  or  in  the  recordation  of 
such  list  or  affidavit,  or  as  to  the  matter  of 
laying  off  any  real  estate  as  sold,  or  in  the 
plat,  description  or  report  thereof,  made  by 
the  surveyor  or  other  person,  shall,  after 
the  deed  is  made,  invalidate  or  effect  the 
sale  or  deed."  We  hold  that  this  does  not 
cure  the  defect  in  the  delinquent  and  sale 
lists  above  specified.  Those  defects  are  not 
merely  irregularities  within  the  meaning  of 
that  curative  provision.  That  provision  sup- 
poses lists  not  utterly  void,  mere  nonentities, 
vanities,  but  lists  which  have  substance, 
which  contain  enough  to  make  them  color- 
able lists  under  the  law,  but  which  have 
some  defect  in  them.  Surely  the  Code  never 
meant  to  dispense  wholly  with  a  delinquent 
list  or  a  sale  list;  and  there  are  none  in 
this  case.  We  must  not  think  that  the  word 
"description"  in  the  statute  above  quoted 
dispenses  with  a  description  of  the  land  in 
an  assessment  list  or  a  delinquent  or  sale 
list.  That  refers  to  the  description  made  by 
the  surveyor  In  his  plat  or  report,  not  the 
description  of  the  land  in  those  lists;  since 
description  |n  those  lists  is  necessary  as  no- 
tice to  the  landowners.  Therefore  we  hold 
that  this  deed  is  void. 

The  next  question  is  whether  the  landown- 
er must  pay  the  taxes  and  costs  prescribed 
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by  that  clause  of  section  25  wblcli  says  that 
no  tax  deed  shall  be  set  aside  for  any  mis- 
take or  Irregularity  in  the  proceedings  until 
the  landowner  shall  pay  purchase  money  paid 
for  the  real  estate  at  the  sale  and  subsequent 
taxes  and  costs  of  survey  and  report.  We 
hold  that  such  payment  must  be  made  as  a 
precedent  condition  to  the  vacation  of  the 
deed.  That  clause  of  the  statute  is  import- 
ant. It  is  argued  that,  as  the  defects  pointed 
out  above  make  the  proceeding  null,  not  sim- 
ply Toidable,  it  logically  follows  that  there 
is  no  duty  to  pay  such  taxes  on  the  owners. 
This  is  a  distinct  clause  in  the  statute.  As 
the  tax  purchaser  has  paid  taxes  chargeable 
to  the  owner,  equity  calls  upon  the  owner  to 
repay  the  tax  purchaser  money  which  the 
owner  should  have  paid,  and  which  the  tax 
purchaser  had  paid  for  him.  I  think  the 
statute  means  Just  that  This  follows  from 
another  consideration.  We  have  seen  that 
there  be  some  defects  cured  by  the  statute 
where  the  sale  stands  good,  and  clearly  this 
refunding  provision  does  not  apply  to  those 
cases.  Therefore  it  must  apply  to  cases 
not  cured  by  the  statute,  where  the  defect 
causes  the  failure  of  the  purchaser's  title. 
In  addition  the  bill  offers  to  pay  the  purchas- 
ers the  proper  amount  It  may  be  thought 
that  this  ^sitlon  is  inconsistent  with  our 
holding  on  this  point  in  State  v.  McEldow- 
ney,  54  W.  Va.  695.  47  S.  E.  650;  but  I  dis- 
tinguish that  case  from  this  because  in  it  the 
land  was  assessed  contrary  to  the  prohibi- 
tion of  law,  and  sold  contrary  to  another 
prohibition,  whereas  in  this  case  it  is  not 
so.  In  this  case  the  owners  were  charge- 
able with  taxes;  in  that  case  Cassey  L.  New- 
som  was  not  chargeable  with  taxes  by  assess- 
ment, as  the  state  had  other  means  of  get- 
ting omitted  taxes  from  her.  Cunningham 
V.  Brown,  39  W.  Va.  588,  20  S.  E,  615. 

Defendants  resist  the  vacation  of  the  deed 
because  not  enough  money  was  tendered. 
But  a  tender  was  mad^.  There  was  lacking 
only  a  small  sum,  which  should  not  defeat 
relief.  Wyatt  v.  Simpson,  8  W.  Va.  394. 
Redemption  statutes  are  to  be  liberally  con- 
strued. Danser  v.  Johnsons,  25  W.  Va.  381. 
Besides,  the  defendants  refused  redemption 
because  too  late,  and  this  dispenses  with 
the  question  of  the  amount  Koon  v.  Snod- 
grass,  38  W.  Va.  320;  Thompson  v.  Lyon, 
40  W.  Va.  87,  20  S.  E.  812. 

Therefore  we  hold  that  the  tax  deed  is  ut- 
terly void,  and  we  reverse  the  decree  of  the 
circuit  court  of  Tucker  county,  and  send  the 
case  back  to  that  court,  with  direction  to  as- 
certain the  proper  sum  to  be  paid  to  Moore 
and  Dorsey  by  the  owners  of  the  three  lots, 
and  then  to  enter  a  decree  vacating  the  said 
tax  deed  on  payment  to  Moore  and  Dorsey 
of  fthe  proper  sum. 

NOTE  BY  BRANNON,  J.  I  add  this  note 
though  likely  not  material:  What  property 
was  sold  by  the  sheriff  belonging  to  Eliza 
McMlllen?    Judging  by  the  record  of  the 


sale,  he  could  not  have  cried  the  sale  of  any 
particular  piece  of  her  property.  It  has  been 
suggested  that  the  sale  would  apply  to  any 
piece  of  h«r  property  in  Parsons.  This  can- 
not possibly  be  sound  law.  Assessment  list, 
delinquent  list,  and  sale  list  must  describe 
it  In  addition  to  authorities  above  cited,  I 
add  Cooley  on  Taxation  (3d  Ed.)  740:  "In 
listing  the  land  it  must  be  described  with 
particularity  sufDcient  to  afford  the  owner 
means  of  identification,  and  not  to  mislead 
him.  •  •  ♦  The  result  of  the  whole  is 
that,  where  the  assessment  wholly  fails  to 
lead  to  identification,  so  that  neither  the 
owner  nor  the  officer  can  tell  that  his  land 
is  taxed,  the  duty  of  payment  cannot  be  per- 
formed, and  the  assessment  Is  void."  The 
suggestion  that  the  sale  might  apply  to  any 
piece  of  property  of  Eliza  McMillan  is  ac- 
companied by  the  admission  that  this  defect 
is  such  as  would  vitiate  the  deed,  and  is  not 
cured  by  statute,  and  yet  it  is  said  that  the 
sale  is  not  void,  but  only  voidable.  How  it 
can  be  tbat  this  defect  is  such  as  to  mislead, 
and  such  as  is  not  cured  by  section  25,  c. 
31,  Ck)de  1890,  and  yet  be  only  voidable,  not 
void,  I  do  not  see.  I  repeat  that  it  is  void, 
because  of  those  lists,  as  to  Elisa  McMlllen* 
being  no  lists  fit  all;  not  colorable  lists, 
even,  but  so  radically  defective  as  to  be  void 
as  to  her.  It  cannot  be  thought  that  those 
delinquent  and  sale  lists  can  be  aided  by 
oral  evidence  to  prove  what  property  was 
meant  to  be  returned  delinquent  and  sold,  or 
what  property  the  sheriff  actually  cried  out 
The  record  is  the  sole  test  as  to  this.  Mc- 
Glain  v.  Batton,  50  W.  Va.  121,  40  S.  E.  509. 

DENT,  J.  (concurring).  I  concur  in  the 
conclusion  in  this  case,  but  not  in  point  1  of 
the  syllabus,  nor  the  reasoning  of  Judge 
BRANNON'S  opinion  in  relation  thereto. 
Under  chapter  31,  Code  1899,  there  arc  four 
classes  of  cases  in  which  suits  can  be  in- 
stituted to  set  aside  tax  deeds: 

First  Under  section  25,  when  the  owner 
has  been  misled  by  some  irregularity  in  the 
proceedings  as  to  what  portion  of  his  real  es- 
tate was  sold,  and  when  for  what  year  or 
years  it  was  sold,  or  as  to  the  name  of  the 
purchaser  thereof,  provided  he  would  have 
redeemed  the. same  had  he  not  been  so  mis- 
led by  such  irregularity,  and  provided  fur- 
ther that  he  pay  the  tax  purchaser  the 
amount  of  his  purchase  money  and  the  sub- 
sequent taxes  and  costs  paid  and  incurred. 
This  is  a  mere  avoidance  of  the  sale  by  re- 
demption, and  it  is  not  because  the  deed  is 
void,  but  because  it  is  voidable  by  reason  of 
the  misleading  irregularity  existing  in  the 
proceedings  which  prevented  the  owner  from 
paying  the  taxes  and  redeeming  the  land  be- 
fore the  deed  was  made.  Gerke  Brewing  Co. 
V.  St  Clair,  46  W.  Va.  93,  33  S.  B.  122. 

Second.  Under  sections  26  and  27,  when 
the  taxes  are  not  in  arrear,  but  have  been 
once  paid.  To  avoid  the  deed  under  this 
head,  suit  must  be  brought  within  five  years 
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after  the  deed  is  made.  Botb  these  classes 
represent  privileges  reserved  by  the  statute 
to  the  owner,  .and  of  which  no  other  person 
can  take  advantage  except  by  his  authority. 
Hence  the  deeds  by  virtue  thereof  are  ren- 
dered voidable,  but  not  void.  They  are  good 
against  all  others  except  the  owner,  his 
alienees,  heirs,  or  devisees. 

Third.  Under  section  9,  when  the  officer 
making  the  sale  is  guilty  of  fraud  in  con- 
nection therewith;  that  is,  holds  an  Illegal 
interest  therein.  The  cases  of  Phillips  v. 
Mlnear,  40  W.  Va.  58,  20  S.  B.  924,  and  Mc- 
Clain  V.  Batton,  50  W.  Va.  121,  40  S.  B.  509, 
which  properly  come  under  this  head,  were 
both  decided  wrong,  because  they  were  im- 
properly confounded  with  the  first  class  of 
cases  as  above  set  forth.  The  sales  were 
both  set  aside  because  of  the  fraud  of  the 
officer,  when  such  fraud  was  neither  alleged 
nor  proven,  but  was  conclusively  presumed 
from  a  defective  affidavit,  contrary  to  both 
the  rules  of  law  and  equity.  Vance  Shoe  Go, 
V.  Haught,  41  W.  Va.  275,  28  S.  B.  553;  Bil- 
llngsley  v.  Mlnear,  44  W.  Va.  657,  30  S.  B.  61; 
Trustees  v.  Blair,  45  W.  Va.  812,  32  S.  B.  203; 
First  National  Bank  v.  Bowman,  36  W.  Va. 
649,  14  S.  E.  989;  Pusey  v.  Gardner,  21  W. 
Va.  469.  The  cases  of  McGlain  v.  Batton  and 
Phillips  V.  Mlnear  and  Johnson  v.  Minear,  40 
W.  Va.  160,  20  S.  B.  926,  are  in  hopeless  con- 
flict with  Boggers  v.  Scott,  48  W.  Va.  816, 
37  S.  B.  661;  Gerke  Brewing  Ck).  v.  St 
Clair,  46  V7.  Va.  93,  33  S.  B.  122;  Stat>  v. 
Sponaugle,  45  W  Va.  415,  32  S.  B.  283,  43  L. 
R.  A.  727. 

Fourth.  Under  ordinary  equitable  jurisdic- 
tion to  remove  cloud  from  title  because  the 
deed  is  void  for  illegality  or  fraud.  Cases 
under  the  third  class  naturally  fall  under 
this  head,  but  they  are  put  in  a  separate 
class,  because  section  9  provides  that  the  in- 
terest therein  of  the  officer  niaklng  the  sale 
shall  render  it  void.  This  fourth  class  in- 
cludes all  tax  deeds  which  are  for  any  rea- 
son void,  and  not  merely  voidable,  and  there- 
fore covers  all  suits  to  set  aside  such  deeds 
except  those  which  come  under  the  first  and 
second  classes.  The  following  cases  belong 
to  this  class:  State  v.  McBldowney,  54  W* 
Va.  695,  47  S.  B.  650;  Holt  v.  King,  54  W. 
Va.  441,  47  S.  B.  362;  Totten  v.  Nighbert, 
41  W.  Va.  800,  24  S.  B.  627;  State  v.  Eddy, 
41  W.  Va.  95,  23  S.  B.  529;  State  v.  Taven- 
ner,  49  W.  Va.  696,  39  S.  B.  649;  Cunning- 
ham V.  Brown,  39  W.  Va.  588,  20  S.  E.  615; 
Campbell  v.  Wyant,  26  W.  Va.  702;  Wyatt 
V.  Simpson,  8  W.  Va.  394.  There  are  a 
line  of  cases  in  which  tax  deeds  were  held 
to  be  void  under  the  law  as  it  existed  prior 
to  the  enactment  of  the  present  statute 
in  1882,  and  which  have  been  superseded 
thereby,  to  wit,  McCallister  v.  Cottrille,  24  W. 
Va.  173;  Simpson  v.  Edmiston,  23  W.  Va. 
675;  Barton  v.  Gilchrist,  19  W.  Va.  223; 
Orr  V.  Wiley,  19  W.  Va.  150;  Jones  v.  Dils, 
18  W.  Va.  763;  Dequasle  v.  Harris,  16  *W. 
Va.  360;  Buriew  v.  Quarrler,  16  W.  Va.  108, 


The  reason  for  such  holding  is  given  in 
Simpson  V.  Bdmiston,  dted,  and  is,  in  short, 
that  a  tax  purchaser  is  not  in  law  a  bona 
fide  purchaser,  but  takes  only  such  title  as 
the  deed  gives  him,  and.  It  being  void  for 
defects  in  the  tax  proceedings  is  a  nullity 
and  passes  no 'title,  and  creates  no  privity 
between  the  purchaser  and  the  delinquent 
owner.  These  cases  were  so  decided  under 
the  provisions  of  section  25,  c.  31,  Code  1868, 
and  section  25,  c.  117,  p.  320,  Acts  1872-73, 
which  is  in  these  words,  to  wit:  "When  the 
purchaser  of  any  real  estate  so  sold,  his  heirs 
or  assigns,  shall  have  obtained  a  deed  there- 
for according  to  the  provisions  of  this  chap- 
ter and  caused  the  same  to  be  admitted  to 
record  in  the  office  of  the  clerk  of  the  coun- 
ty court  of  the  county  in  which  such  real 
estate  or  the  greater  part  thereof  may  lie, 
such  estate  shall  stand  vested  in  the  grantee 
in  such  deed  in  and  to  said  real  estate  as 
was  at  the  commencement  of  or  at  any  time 
during  the  year  or  years  for  which  the  said 
taxes  were  assessed,  vested  in  the  party  as- 
sessed with  the  taxes  for  which  it  was  sold, 
and  in  any  other  person  or  persons  having 
title  thereto  who  have  not  in  his  or  their  own 
name  been  charged  on  the  assessor's  books 
of  the  proper  county  or  district  with  the 
taxes  on  said  real  estate  for  the  year  or 
years  for  the  taxes  of  which  the  same  was 
so  sold,  and  actually  paid  the  same  as  re- 
quired by  law,  notwithstanding  any  irregu- 
larity in  the  proceedings  under  which  the 
said  grantee  claims  title,  unless  such  irreg- 
ularity appear  on  the  face  of  the  proceedings 
of  record  in  the  office  of  the  clerk  of  the 
county  court,  and  be  such  as  materially  to 
prejudice  the  rights  of  the  owner  whose  f eal 
estate  is  sold.  *  *  *"  In  the  cases  afore- 
said the  court  held  that  such  prejudicial  er- 
ror existed,  and  no  estate  passed  to  the  tax 
purchaser,  but  his  deed  was  a  nullity. 

The  present  section  25,  c.  31,  Code  1899, 
provides  that  a)l  the  right,  title,  and  interest 
of  the  delinquent  owner  of  the  land  Shall  be 
transferred  to  and  vest  in  the  tax  purchaser 
^'notwithstanding  any  irregularity  in  the  pro- 
ceedings under  which  the  same  was  sold  not 
herein  provided  for,  unless  such  irregularity 
appear  on  the  face  of  such  proceedings  of 
record  in  the  office  of  the  clerk  of  the  county 
court,  and  be  such  as  materially  to  prejudice 
and  mislead  the  owner  of  the  real  estate  so 
sold,  as  to  what  portion  of  his  real  estate  was 
so  sold  and  when  and  for  what  years  it  was 
sold,  or  the  name  of  the  purchaser  thereof; 
and,  unless  it  be  clearly  proven  to  the  court 
or  Jury  trying  the  case  that  but  for  such 
irregularity  the  former  owner  of  such  real 
estate  would  have  redeemed  the  same  under 
the  provisions  of  this  chapter.  •  •  •  And 
no  deed  for  any  real  estate  sold  under  the 
provisions  of  this  chapter  shall  be  vacated 
or  set  aside  in  whole  or  in  part  by  reason  of 
any  mistake  or  irregularity  in  the  proceed- 
ings of  record  as  aforesaid,  unless  and  until 
the  person  entitled  to  have  the  same  so  set 
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aside,  shall  pay  or  tender  to  the  purchaser 
or  his  heirs,  devisees  or  assignee,  or  the 
person  holding  tinder  him  or  some  one  or 
more  of  them,  the  purchase  money  paid  for 
the  said  real  estate  at  the  time  of  the  sale 
thereof,  and  all  the  taxes  since  paid  there- 
on for  any  year  or  years  for  which  such  per- 
son so  claiming  or  those  under  whom  he 
claims  have  not  paid  taxes  thereon,  and  the 
costs  of  the  survey  or  report  made  as  here- 
inbefore required,  with  interest  on  each  sum 
from  the  date  of  the  payment  thereof  to  the 
time  of  such  payment  by  the  person  so  claim- 
ing." Under  these  provisions,  which  cover 
every  possible  Irregularity  in  a  tax  proceed- 
ing, the  deed  Is  not  void,  but  is  voidable  on 
compliance  by  the  owner  with  the  stipulated 
conditions — that  is,  showing  that  he  would 
have  redeemed  t he  ^  land  were  it  not  for  the 
misleading  mistake  or  irregularity;  and  on 
payment  of  the  sum  necessary  for  the  re- 
demption thereof,  and  until  this  Is  done,  the 
deed  is  valid  to  pass  the  title,  and  can  in  no 
wise  or  by  no  person  be  collaterally  attacked 
for  any  irregularity,  error,  or  mistake  com- 
ing within  the  purview  of  section  26.  The 
deed  cannot  be  treated  as  void,  but  on  a 
proper  showing  it  may  be  vacated  and  an- 
nulled by  the  court  The  errors  or  mistakes 
for  which  the  deeds  in  the  last  line  of  cases 
mentioned  were  held  void  all  come  within 
the  purview  of,  and  are  covered  by,  sec- 
tion 25.  Hence  those  cases  have  ceased  to 
be  authority  as  to  such  questions.  Jackson 
v.  Kittle,  34  W.  Va.  207,  12  S.  B.  484.  A 
void  deed  is  a  nullity,  and  may  be  treated 
as  such  In  any  proceeding  in  which  It  may 
be  involved,  while  a  voidable  deed  is  one 
which  may  be  set  aside  or  vacated  by  prop- 
er showing  in  a  direct  attack  thereon  by 
the  party  interested.  Under  section  25,  no 
irregularity,  error,  or  mistake  in  the  tax  pro- 
ceedings, however  gross,  is  sufficient  to  render 
a  tax  deed  void.  Independent  of  such  action, 
any  irregularity  which  vitiates  the  power  to 
sell  will  render  such  deed  void.  If  there  is  no 
assessment  of  taxes,  or  it  is  for  any  ^reason 
illegal,  if  the  land  has  not  been  returned 
delinquent,  or  has  not  been  certified  to  the 
officer  for  sale  or  has  not  been  sold,  then  the 
tax  deed  would  be  void,  for  all  these  ele- 
ments are  necessary  to  give  the  clerk  author- 
ity to  make  the  deed.  But  all  mistakes,  er- 
rors, or  omissions  in  carrying  on  these  es- 
sential steps  are  mere  irregularities  in  the 
proceedings,  none  of  which  are  sufficient  to 
Justify  the  setting  aside  or  vacating  the  deed 
as  voidable,  unless  it  *'be  such  as  to  mate- 
rially prejudice  and  mislead  the  owner  of 
the  real  estate  so  sold  as  to  what  portion  of 
his  real  estate  was  so  sold,  and  when  and 
for  what  year  or  years  it  was  sold,  or  the 
name  of  the  purchaser  thereof;  and  not  then 
unless  the  owner  would  have  redeemed  the 
same  had  Itnot  been  for  such  irregularity,  and 
not  then  unless  the  owner  pay  or  tender  a 
sufficient  sum  to  the  tax  purchaser  or  his 
representative  to  redeem  the  same.    One  of 


the  errors  in  this  case  relied  on  to  make  the 
deed  void  is  the  failure  to  describe  the  real 
estate  sold  with  sufficient  explicitness.  The 
delinquent  list  shows  that  It  was  the  real 
estate  of  Eliza  E.  McMlUen,  and  the  amount 
of  taxes  due  and  unpaid  thereon.  Hence  it 
was  to  all  intent  and  purpose  a  delinquent 
list,  although  it  failed  to  contain  a  descrip- 
tion of  the  real  estate  sufficient  for  its  iden- 
tity. Mrs.  McMlllen,  however,  could  tell 
from  it  that  her  real  estate  had  been  Return- 
ed delinquent,  and  the  amount  of  taxes  due 
thereon.  The  omission  of  the  description  did 
not  afTect  the  legal  authority  to  sell,  but  was 
only  an  irregularity  or  mistake  In  the  pro- 
ceedings "not  otherwise  provided  for,"  which 
misled  the  true  owner,  not  Mrs.  McMillen, 
as  to  what  portion  of  his  real  estate  was  sold 
and  the  name  of  the  purchaser  thereof,  as 
It  really  furnished  him  no  notice  of  these 
matters,  and  thereby  prevented  him  from  re- 
deeming the  same.  Such  irregularity  ren- 
dered the  deed  not  void,  but  only  voidable, 
on  payment  of  the  sum  necessary  to  redeem 
the  same.  This  is  virtually  confessed  in  the 
opinion,  which  is  confusing  and  contradic- 
tory. If  the  tax  deed  is  void,  the  tax  pur- 
chaser is  not  entitled  to  have  his  purchase 
money,  taxes,  and  costs  returned,  for  redemp- 
tion Is  not  required.  State  v.  McEldowney, 
54  W.  Va.  695,  47  S.  B.  660;  Holt  v.  King, 
54  W.  Va.  441,  47  Si  B.  362;  Totten  v.  Nigh- 
bert,  41  W.  Va.  800,  24  S.  B.  627;  Ounnhog- 
ham  V.  Brown,  39  W.  Va.  588,  20  S.  B.  615; 
Simpson  V.  Bdmiston,  23  W.  Va.  675.  Yet 
the  opinion  holds  the  tax  deed  void,  and  re- 
quires the  redemption  of  the  land  by  repay- 
ment of  the  purchase  money,  taxes,  and 
costs,  as  though  the  deed  were  only  voidable 
on  such  repayment  The  same  omission  in 
the  return  of  the  officer  as  to  the  lands  sold 
is  held  in  both  the  syllabus  and  the  opinion 
to  render  the  deed  void  in  the  very  teeth  of 
that  clause  of  section  25  which  provides: 
"But  no  sale  or  deed  of  any  such  real  estate 
under  the  provisions  of  this  chapter  shall  be 
set  aside  or  in  any  manner  affected  by  rea- 
son of  the  failure  of  any  officer  mentioned  in 
this  chapter  to  do  or  perform'  any  act  or 
duty  therein  required  to  be  done  or  perform- 
ed by  him  after  such  sale  is  made,  or  by  the 
illegal  or  defective  performance  or  attempt 
at  the  performance  of  any  such  act  or  duty 
after  such  sale."  This  is  a  most  Just  and 
commendable  enactment  of  the  Legislature. 
There  is  no  good  reason  founded  in  equity 
or  Justice  why,  after  a  sale  is  made.  It  should 
be  set  aside  or  affected  in  any  manner  by 
the  failure  of  the  state's  agents  to  do  or  per- 
form any  duty  required  of  them,  or  the  ille- 
gal or  defective  performance  on  their  part  of 
any  such  duty.  To  allow  the  state  or  an  in- 
dividual to  take  advantage  of  any  such  fail- 
ure on  the  part  of  its  officers  is  to  allow  the 
grantor  to  annul  its  contract  by  reason  of 
the  unauthorized  acts  of  Its  agents  after  the 
contract  is  fully  made,  and  the  purchase 
money  paid,  before  consummation  by  deed. 
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In  cases  of  indlyldnal  sales  no  snch  power 
would  for  one  moment  be  tolerated  or  rec- 
ognized, and  it  is  unjust  to  allow  such  power 
to  exist  in  cases  of  public  sales  authorized 
by  law  for  the  benefit  of  the  state.  Wbile 
the  illegal  neglect  of  duty  on  the  part  of  its 
officer  may  not  bind  the  state  except  by  vir- 
tue of  this  provision,  it  should  not  bind  in- 
nocent tax  purchasers  who  have  no  control 
over  the  staters  officers,  and  have  no  power 
to  prevent  the  neglectful  or  illegal  discharge 
of  their  duties.  They  are  in  no  sense  the 
agents  of  the  tax  purchasers.  Their  author- 
ity is  conferred  upon  them  by  the  state,  and 
exercised  for  the  state's  benefit. 

I  am  aware  that  this  provision  has  been 
so  construed  by  this  court  as  to  make  it 
only  effective  after  deed  duly  executed  and 
recorded  (Jackson  v.  Kittle,  34  W.  Va.  207, 
12  S.  E.  484;  Hays  v.  Heatherly,  36  W.  Va. 
631,  15  S.  B.  223;  Baxter  v.  Wade,  39  W. 
Va.  281,  19  S.  B.  404;  Winning  v.  Bagan, 
19  W.  Va.  44;  Boggers  v.  Scott,  48  W.  Va. 
316,  87  S.  B.  661),  and  even  extended  to 
embrace  certain  cases  after  the  deed  has 
been  executed  and  recorded  (Phillips  v.  Mln- 
ear  and  McClain  v.  Batton,  heretofore  cited). 
Where  the  matter  is  to  end  depends  on  the 
future  decisions  of  this  court.  The  reasons 
given  by  Judge  Lucas  for  such  holding  iif 
Jackson  v.  Kittle,  34  W.  Va,  216,  12  S.  B. 
488,  are  as  follows:  *'If  this  concluding 
paragraph  is  to  be  given  the  force  of  a  sweep- 
ing indemnity  against  all  defects  in  the  re- 
turn of  the  officer  making  the  sale,  then  the 
preceding  paragraph,  which  I  have  quoted, 
would  be  entirely  useless  or  repugnant  Such 
a  construction  will  be  avoided,  if  possible. 
Conflict  and  repugnance  in  statutes  should 
always  be  avoided  by  construction,  if  possi- 
ble. Indeed,  a  statute  ought,  upon  the 
whole,  to  be  so  construed  that,  if  it  can  be 
prevented,  no  clause,  sentence,  or  word 
should  be  superfluous,  void,  or  insigniflcant 
Where  a  general  intention  is  expressed,  and 
the  act  also  expresses  a  particular  intention 
incompatible  therewith,  the  particular  inten- 
tion will  be  regarded  as  an  exception,  and 
will  pretail."  The  preceding  paragraph 
quoted  is  as  follows:  "And  no  irregularity, 
error  or  mistake  in  the  delinquent  list  or  the 
return  thereof  or  In  the  affidavit  thereto  or 
in  the  recordation  of  such  list  or  affidavit  or 
as  to  the  manner  of  laying  off  any  real  es- 
tate so  sold  or  in  the  plat,  description  or 
report  thereof  made  by  the  surveyor  or 
other  person  shall  after  the  deed  is  made  in- 
validate or  affect  the  sale  or  deed."  The 
general  clause  before  quoted  Is  as  follows: 
"But  no'  sale  or  deed  of  any  such  real  estate 
under  the  provisions  of  this  chapter  shall  be 
set  aside,  or  in  any  manner  affected,  by  rea- 
son of  the  failure  of  any  officer  mentioned  in 
this  chapter  to  do  or  perform  any  act  or 
duty  herein  required  to  be  done  or  performed 
by  him  after  such  sale  is  made,  or  by  illegal 
or  defective  performance  or  attempt  at  the 
performance  of  any  such  act  or  duty  after 


such  sale.'*  There  is  no  repugnancy  or  con- 
flict between  these  two  provisions.  And,  if 
they  were  repugnant  or  conflicting,  the  flrst 
must  give  way  to  the  last,  both  in  position- 
and  enactment.  The  supposed  repugnant 
part  of  the  flrst  quotation  was  enacted  in 
1873,  while  the  second  quotation  was  not 
added  until  1882.  Yet  the  flrst  is  by  st^ch 
coDstructlo&  made  to  modify  and  amend  the 
last.  This  is  contrary  to  the  usual  rules  of 
construction,  for  the  last  should  prevail  over 
the  flrst  See  the  opinion  in  the  case  of 
Speidel  CJo.  v.  Warder  (decided  at  this  term), 
49  S.  B.  534,  where  such  rule  is  stated  and 
improperly  applied.  26i  Am.  &  Bn.  Bnc.  Law 
(2d  Bd.)  618,  619.  The  flrst  is  not  near  as 
broad,  and  does  not  cover  the  satne  ground, 
as  the  last.  The  flrst  only  operates  after 
the  deed  is  made,  while  the  second,  accord- 
ing to  its  unequivocal  language,  operates  on 
the  sale  before  deed  as  well  as  after  the 
deed,  and  no  part  of  it  is  useless.  Judge 
Lucas'  construction  in  conflning  the  second 
to  the  sale  or  deed  after  the  deed  is  made 
renders  a  portion  of  the  flrst  useless  as  cov- 
ering a  small  portion  of  the  general  ground 
covered  by  the  second.  Both  these  clauses 
are  in  perfect  harmony  with  each  other,  ex- 
cept that  the  language  of  the  latter  makes 
its  provisions  apply  to  the  sale  before  deed 
made,  and  to  so  construe  them  does  not  make 
any  clause,  sentence,  or  word  superfluous, 
vo}d,  or  insignfficant  that  are  not  superflu- 
ous, void,  and  insigniflcant  under  the  con- 
struction by  Judge  Lucas.  Nor  is  the  gen- 
eral intention,  if  it  can  be  so  called,  to  pre- 
vent the  omission  and  neglect  of  duly  or  the 
state's  officers  after  the  sale  from  in  any 
manner  affecting  or  invalidating  such  sale 
in  any  wise,  incompatible  with  the  specific 
intention  to  prevent  the  same  or  other  ir- 
regularities from  invalidating  the  sale  or 
deed  after  the  deed  is  made.  In  truth  the 
general  intention  of  the  section  is  to  prevent 
the  invalidity  of  the  deed,  while  the  specific 
intention  of  the  last  clause  is  to  prevent 
the  invalidity  of  the  sale  or  deed  by  particu- 
lar acts  or  omissions  after  the  sale.  Judge 
Lucas'  argument  is  plainly  fallacious,  and  has 
not  a  single  rational  foundation  stone  on 
which  to  rest  The  decision  results  in  the 
holding  that  a  sale  made  void  by  the  mis- 
conduct of  one  officer  thereafter  can  be  made 
valid  by  the  illegal  and  unauthorized  act  of 
another  officer  or  himself.  Barton  v.  Gil- 
christ, 19  W.  Va.  223;  McCalllster  v.  Cot- 
trille,  24  W.  Va.  173.  Judge  Lucas  says,  in 
effect,  the  clerk  has  no  power  to  make  the 
deed,  yet,  if  he  does  illegally  do  so,  it  cures 
the  defect  that  made  the  sale  void.  The 
Legislature  never  intended  to  enact  such  an 
absurd  paradox.  The  language  of  the  enact- 
ment is  simple,  and  plainly  expressive  of  the 
legislative  intention,  and  requires  no  refer- 
ences to  other  clauses  with  which  it  is  not 
in  conflict,  but  to  which  it  is  only  cumula- 
tive, to  ascertain  its  proper  construction.  If 
the  Legislature  had  intended  to  limit  its  op- 
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eratioa  until  after  deed  made.  It  would  have 
so  expressed  itself,  as  It  had  already  so 
limited  other  clauses  which  were  fresh  in  its 
mind.  Not  only  has  the  Legislature  so  en- 
acted, but  It  is  right  and  Just  Agents  of 
the  state  should  have  no  power  to  defeat 
lawful  sales  made  by  them  after  they  are 
made,  any  more  than  private  persons  should 
have  such  power;  otherwise  the  hcma  fide 
tax  purchaser  would  be  at  the  mercy  of  the 
state's  agents  after  his  purchase,  unless  he 
can  obtain  an  illegal  deed  to  cure  a  void 
sale. 

Notwithstanding  the  fallacy  of  this  deci- 
sion, it  appears  to  be  the  settied  law  of  this 
state,  and  I  only  mentioned  it  here  to  em- 
phasize the  fallacious  construction  of  the 
'Same  clause  in  the  present  case,  and  to 
show  to  what  extremes  a  fallacy  once  ad- 
hered to  finally  leads. 
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{Supreme  Ck>urt  of  Appeals  of  West  Virginia. 

Dec  13, 1904.) 

CORPORATIONS— AUTHOBITT   OF   PRESIDENT- 
RATIFICATION  BT  DIRECTORS— NOTES 
OF  CORPORATION. 

1.  The  president  of  a  corporation  has  no*  in- 
herent authority,  by  virtue  of  his  office,  to  exe- 
cute a  negotiable  note  which  will  bind  the  cor- 
poration. 

2.  The  directors  of  a  corporation  may  ratify 
any  act  done  or  contract  made  by  its  president 
without  authority,  which  they  could  have  au- 
thorized him  to  do  or  make. 

3.  The  authority  of  an  officer  of  a  corporation 
to  do  a  particular  act  may  be  inferred  from 
proof  of  his  habitual  doin^  of  such  acts,  with 
the  acquiescence  of  the  directors  of  the  cor- 
poration. And  where  no  such  acts  are  proven, 
if  any  act  or  contract  of  such  officer,  made  with- 
out authority,  is  subsemiently  ratified  by  the 
directors  upon  full  knowledge  of  all  the  circum- 
stances of  the  case,  the  corporation  will  be 
bound  thereby  as  fully  as  if  the  officer  had  been 
expressly  authorized  to  do  the  act  or  make  the 
contract 

4.  M.,  as  president  of  the  defendant  corpora- 
tion, without  authority,  made  the  negotiable 
note  of  the  corporation;  had  it  discounted  by 
the  plaintiff  bank,  and  the  proceeds  thereof  cred- 
ited to  the  bank  account  of  defendant.  The 
proceeds  of  the  note  so  deposited  were  by  direc- 
tion of  M.  credited  on  the  books  of  defendant 
to  an  account  due  it  from  another  companv,  of 
which  M.  was  manager,  and  for  which  indebted- 
ness he  was  liable  to  defendant  Defendant 
then,  by  its  checks  drawn  on  this  fund  in  bank 
by  its  manager  in  favor  of  various  wholesale 
houses,  its  creditors,  paid  out  the  same ;  but  all 
of  these  transactions  were,  at  the  times  thereof, 
unknown  to  the  directors  of  the  company,  but 
were  afterwards  brought  to  their  notice.  The 
defendant  failed  to  return  to  the  bank  the  mon- 
ey, the  benefit  of  which  it  had  thus  received, 
when  its  receipt  had  become  known  to  defend- 
ant's directors. 

Held^  that  the  failure  of  the  defendant  to  re- 
turn to  the  bank  the  money  so  received  by  it, 
when  its  receipt  had  become  known  to  its  direct- 
ors, was  a  ratification  of  the  execution  and  use 
•f  the  note  by  Murphy  as  aforesaid. 

^Rehearing  denied  December  81.  1904. 

f  1.  See  Corporations,  voL  12,  Cent  Dig.  %  1641. 


6.  It  is  a  general  prindpto,  whldi  applies 
without  regard  to  the  mode  of  ratification,  that 
a  voidable  engagement,  made  by  one  assuming 
to  act  as  agent,  cannot  be  ratified  in  part,  so 
far  as  it  is  beneficial  to  the  principal,  and  re- 
pudiated so  far  as  it  is  detrimental  to  nin:L 

(Syllabus  by  the  Court) 

Brror  to  Circuit  Court,  Tucker  County; 
John  Homer  Holt,  Judge. 

Action  by  the  Third  National  Bank  of  Cum- 
berland, Md.,  against  the  Laboringman's  Mer- 
cantile &  Manufacturing  Company  and  others. 
Judgment  for  defendant  company,  and  plain- 
tiff brings  error.    Reversed. 

Cunningham  &  Stallings,  for  plaintiff  in 
error.  C.  O.  Strleby  and  C  W.  Dailey,  for 
defendants  in  error. 

MILLBR,  J.  The  Third  National  Bank  of 
Cumberland,  Md.,  a  corporation  organised  un- 
der the  laws  of  the  United  States,  commenced 
its  action  in  debt  in  the  circuit  court  of  Tuck- 
er county  against  the  Laboringman's  Mercan- 
tile &  Manufacturing  Company,  a  corporation 
organized  under  the  laws  of  the  state  of  West 
Virginia,  P.  M.  Murphy,  president,  P.  M.  Mur- 
phy, N.  B.  Twigg,  M.  M.  Phelps,  W.  B.  Pat- 
terson, B.  S.  Muse,  J.  B.  Quinardi,  F.  M.  Hou- 
ser,  J.  W.  Baker,  Samuel  Buser,  B.  A.  Stuck- 
ey,  and  Geo.  W.  Everett,  for  the  recovery  of 
^1,000,  debt,  with  $2.79,  protest  charges,  and 
interest,  and  at  the  August  rules,  1901,  filed 
its  declaration  therein,  in  which  it  is  alleged 
that  the  defendant  company,  *by  P.  M.  Mur- 
phy, its  president,  made  its  certain  negotiable 
note  in  writing,  dated  the  29th  day  of  March, 
1901,  and  subscribed  its  name  thereto,  as  fol- 
lows, to  wit,  "Laboringman's  Mer.  &  Mfg. 
Co.,"  by  P.  M.  Murphy,  president,  thereby 
meaning  the  Laboringman's  Mercantile  & 
Manufacturing  Company,  whereby  it  promis- 
ed, three  months  after  date,  to  pay  to  the  or- 
der of  P.  M.  Murphy,  president,  $1,000,  at  the 
Third  National  Bank  of  Cumberland,  Md^ 
without  defalcation,  for  value  received;  that 
aaid  P.  M.  Murphy,  president,  before  the  ma- 
turity of  the  note,  indorsed  the  same  to  P. 
M.  Murphy,  and  in  like  manner  Murphy  in- 
dorsed it  to  Twigg;  that  all  of  the  defend- 
ants indorsed  the  note  in  the  order  as  above 
named;  that  said  Geo.  W.  Everett  indorsed 
it  to  the  plaintiff  bank;  and  that  at  its  ma- 
turity the  note  was  protested  for  nonpayment 
At  the  November  term,  1901,  of  the  court,  on 
motion  of  the  plaintiff,  the  action  was  abated 
as  to  all  of  the  said  indorsers  of  the  note,  in- 
cluding P.  M.  Murphy,  president,  and  was 
ordered  to  be  proceeded  in  against  the  de- 
fendant the  Laboringman's  Mercantile  &  Man- 
ufacturing Company.  The  plaintiff  at  the 
January  rules,  1902,  filed  in  the  cleric's  office 
an  amended  declaration  against  the  defendant 
corporation  alone,  but  otherwise  substantially 
in  the  language  of  its  original  declaration. 
At  the  March  term,  1902,  of  the  court,  the  de- 
fendant company  entered  its  plea  of  nil  debet 
and  it  also  filed  two  several  special  pleas  in 
writing,  both  verified  by  aflSdavlt  One  of 
said  special  pleas  avers  that  the  defendai    )t 
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did  not  make  or  deliver  for  discount  the  note 
sued  ou  and  described  in  the  declaration,  and 
tliat  said  note  was  not  discounted  by  plaintiff 
for  defendant  The  other  plea  avers  that  the 
defendant  company  did  not  make  or  deliver 
for  discount  the  note  sued  on  and  described 
in  the  declaration,  and  that  said  note  was 
not  discounted  by  the  plaintiff  for  the  de- 
fendant; that  P.  M.  Murphy  never  had  the 
authority  of  the  defendant  to  make  or  de- 
liver the  said  note  for  discount  to  the  plain- 
tiff; that  N.  B.  Twigg  and  the  others  named 
therein,  whose  names  appear  on  the  back  of 
the  note,  never  indorsed  the  same;  that  the 
plaintiff  never  discounted  the  note  for  de- 
fendant; and  that  the  defendant  never  be- 
came liable  to  pay  the  plaintiff  the  sum  of 
money  in  the  said  note  specified.  Issue  was 
joined  on  each  of  the  aforesaid  pleas,  and  at 
the  same  term  a  trial  of  said  action  was  had 
before  a  Jury.  At  the  conclusion  of  the  evi- 
dence the  defendant  demurred  thereto,  in 
which  demurrer  the  plaintiff  Joined,  and  the 
jury  found  for  the  plaintiff  the  sum  of  $1,042, 
if  the  law,  upon  the  demurrer  to  the  evidence, 
be  for  the  plaintiff;  but,  if  the  law  be  for  the 
defendant,  they  found  for  the  defendant  The 
court  sustained  defendant's  demurrer,'  and 
gave  Judgment  against  the  plaintiff  for  costs. 
To  this  judgment  the  plaintiff  excepted,  and 
obtained  from  this  court  a  writ  of  error  and 
supersedeas  to  the  same. 

Upon  the  issues  thus  made,  the  burden  was 
upon  the  plaintiff  bank  to  prove  the  authority 
of  Murpliy  to  make  said  note  for  the  company. 

It  appears  from  the  record  that  the  defend- 
ant did  a  general  mercantile  business  at  Da- 
vis, Tucker  county,  W.  Va.  Said  P.  M.  Mur- 
phy was  at  the  date  of  the  note  In  contro- 
versy, and  had  been  for  some  time  prior 
thereto,  president  W.  B.  Patterson,  secretary 
and  a  director,  and  W.  W.  Golightly,  general 
manager,  of  the  company.  Who  the  other  di- 
rectors were,  is  not  shown.  Its  stockholders 
numbered  about  100.  There  is  no  evidence 
in  the  record  showing  the  extent  of  the  au- 
thority of  the  president  of  the  company,  ex- 
cept a  by-law  in  these  words:  "The  president 
shall  preside  at  all  meetings  of  the  stock- 
holders and  board  of  directors,  call  all  special 
meetings,  sign  minutes  of  all  meetings;  all 
contracts  made  by  the  company,  and  all  cer- 
tificates of  stock."  Murphy,  as  it  is  shown, 
claiming  to  act  as  president  executed  the 
note  in  controversy,  payable  to  himself  as 
oresident  and  then  indorsed  as  such,  and  also 
individually,  and  presented  it,  with  the  other 
names  indorsed  thereon,  some  of  which  on  the 
trial  proved  to  be  forgeries,  at  the  Third  Na- 
tional Bank  of  Cumberland;  had  the  same 
discounted,  by  the  bank,  and  the  proceeds 
thereof  placed  to  the  credit  of  the  defendant 
It  is  not  shown  that  any  of  the  directors  or 
oflicers  of  the  company  had  at  that  time  any 
knowledge  of  the  making  or  discounting  of 
the  note.  Said  W.  E.  Patterson,  J.  B.  Guln- 
ard,  and  Geo.  W.  EJverett,  stockholders  in  said 
company,  whose  names  appear  on  the  back 
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of  the  note,  testified  that  they  did  not  indorse 
and  did  not  authorize  any  person  to  indorse 
or  put  their  respective  names  upon  said  note 
for  them,  and  that  they  had  not  seen  the  note 
until  the  day  of  the  trial.  H.  B.  Weber,  pres- 
ident of  the  bank,  testified  that  the  note  sued 
on  came  into  possession  of  the  bank  through 
Murphy,  as  president  of  the  defendant  com- 
pany; t^t  it  was  discounted;  that  the  pro- 
ceeds thereof  were  placed  to  the  credit  of  the 
defendant;  that  the  bank  then  and  prior 
thereto  had  an  open  account  with  the  *  de- 
fendant; that  the  **note  was  sl^ed  by  Mur- 
phy, president,  brought  to  us  by  Murphy, 
president  and  Mr.  Murphy  is  the  only  person 
we  ever  saw  or  knew,  of  the  company,  until 
we  came  up  here  to  ^  this  case."  He  fur- 
ther testified  that  on  May  19,  189&,  Murphy 
came  to  the  bank,  represented  himself  to  be 
the  president  of  the  defendant  company,  ask- 
ed to  open  an  account  with  the  bank,  and  at 
the  time  deposited  some  money  therein,  and 
said  that  later  he  would  probably  want  a  loan 
of  $3,000;  that  on  the  26th  day  of  Mi\y,  a 
week  later,  and  almost  two  years  l>efor€  the 
note  in  controversy  was  made,  the  bank  dis- 
counted a  $3,000  note  for  the  company,  and 
placed  its  proceeds  to  the  credit  of  defendant 
It  further  appears  that  the  proceeds  of  the 
two  notes  and  some  deposits,  amounting  to 
$1,400  or  $1,500,  placed  iii  the  bank  by  Mur- 
phy and  Golightly  for  the  company,  wew- 
checked  out  and  paid  to  wholesale  merchants 
who  were  creditors  of  the  defendant,  in 
checks  in  their  favor  drawn  on  said  bank; 
but  nothing  is  shown  by  the  records  of  the 
company  or  otherwise  to  prove  that  tne  di- 
rectors or  other  officers  of  the  company,  ex- 
cept Murphy  and  Golightly,  had  any  notice 
or  knowledge  of  the  aforesaid  transactions. 
It  is  also  shown  that  at  the  time  of  the  exe- 
cution and  discount  of  the  $1,000  note  there 
was  another  conspany  at  Davis,  called  the  Da- 
vis Poultry  Company,  of  which  Murphy  was 
manager;  that  this  last-named  company  owed 
the  Luboringman's  Mercantile  &  Manufactur- 
ing Company  about  $1,044,  for  which  said 
Murphy  was  liable;  that  Murphy  told  Go- 
lightly that  he  (Murphy)  had  deposited  in  the 
plaintiff  bank,  to  the  credit  of  defendant 
$1,000  of  his  own  money,  which  should  be 
placed  on  the  books  of  the  defendant  company 
to  the  credit  of  the  Davis  Poultry  Company; 
and  that  the  credit  of  $1,000  to  the  poultry 
company  was  accordingly  made  on  the  books 
of  the  defendant  company,  leaving  a  balance 
of  $44.73  due  to  defendant  from  the  poultry 
company.  It  also  appears  that  Murphy  told 
said  W.  B.  Patterson  that  he  had  received 
some  money  from  the  estate  of  his  (Murphy's) 
father;  that  he  had  deposited  $1,000  thereof 
to  the  credit  of  defendant  company,  which 
was  to  be  applied  by  defendant  to  its  account 
against  the  Davis  I?oultry  Company,  and  on 
Murphy's  private  account  as  manager  of  the 
last-named  company.  This  information  was 
communicated  by  Patterson  to  Golightly.  It 
la  further  shown  that  one  George  Thompson 
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loaned  to  Murphy  for  defendant  company 
$200  on  the  15th  day  of  January,  1901,  and 
$500  on  the  2d  day  of  February,  1901;  that 
Thompson  to<^  no  notes  or  other  written  eyl- 
dence  for  these  loans;  that  they  were  repaid 
to  him  with  the  checks  of  the  defendant  com- 
pany, signed  by  Murphy,  as  treasurer,  and 
countersigned  by  Golightly,  as  manager;  that 
F.  A.  Grulkshank  on  the  12th  day  of  Febru- 
ary, 1901,  loaned  to  Murphy  $200  for  the  de- 
fendant company,  for  which  Murphy  gave  the 
company's  note,  signed  by  him  as  president, 
which  note  was  afterwards  paid  to  Grulk- 
shank, at  his  own  house,  In  currency,  by  Mur- 
phy, but  not  until  after  the  note  had  been 
placed  in  the  hands  of  A,  R.  Stallings,  an  at- 
torney, for  collection,  and  after  Murphy  had 
been  notified  of  that  fact  Murphy  then  re- 
quested Grulkshank  to  take  the  note  out  of 
the  lawyer's  hands,  and  he  (Murphy)  would 
pay  It  In  December,  1900,  or  January,  1901, 
A«  Thompson  loaned  $400  to  Murphy,  as  the 
president  of  defendant  company,  and  received 
Its  note  therefor  from  Murphy,  which  has 
never  been  paid;  the  company  having  repu- 
diated it  In  May,  1901,  J.  W.  Baker  loaned 
to  Murphy  $300,  and  received  for  It  the  note 
of  the  defendant  company,  executed  by  Mur- 
phy, and  payable  at  its  office,  which  has  not 
been  paid.  It  is  shown  by  the  record  book 
of  the  defendant,  introduced  in  evidence,  that 
the  $3,000  note  and  loan  obtained  thereon 
were  authorized  by  the  company,  and  that  the 
note  of  the  company  therefor,  in  pursuance  of 
such  authorization,  was  executed  by  Murphy, 
as  president,  and  by  Patterson,  as  secretary. 
There  is  no  pretense  that  any  officer  of  the 
company  except  Murphy  had  any  knowledge 
of  any  of  the  other  loans.  After  discounting 
the  $1,000  note,  and  before  it  fell  due,  Mur- 
phy left  the  country;  being  largely  in  debt 
to  the  defendant  He  was  not  served  with 
summons  in  said  action,  and  was  not  present 
at  the  trial  thereof.  The  evidence  further 
shows  that  the  proceeds  of  the  $1,000  note 
were  credited  by  the  bank  on  its  books  to  de- 
fendant company,  and  by  its  checks  drawn 
by  W.  W.  Golightly,  its  manager,  paid  out 
through  the  bank  to  the  creditors  of  the  com- 
pany. 

The  question  presented  is,  did  the  court 
err  in  sustaining  the  demurrer  of  defendant 
to  the  evidence,  and  in  rendering  Judgment 
thereon  in  favor  of  the  defendant?  It  is 
conceded  by  counsel  for  the  plaintiff  in  error 
that  Murphy,  as  president  of  the  Laboring- 
man's  Mercantile  &  Manufacturing  Company, 
had  no  Inherent  authority  to  execute  the 
note  for  the  company.  In  First  National 
Bank  v.  Klmberlands,  16  W.  Va.  579,  Greene, 
J.,  says:  'The  president  of  a  bank  or  of 
any  other  corporation  has,  except  to  the  very 
limited  extent  which  we  have  above  indi- 
cated, no  inherent  authority  by  virtue  of  his 
office  to  enter  into  contracts  or  agreements 
which  will  bind  the  corporation."  In  Stokes 
V.  New  Jersey  Pottery  Co.,  46  N.  J.  Law,  237, 
241,  it  iB  held:   "In  the  absence  of  anything 


in  the  act  of  incorporation  bestowing  esp^ 
clal  power  upon  the  president,  he  has,  frcun 
his  mere  official  station,  no  more  control  over 
the  corporate  property  and  funds  than  any 
other  director.  The  affairs  of  corporate 
bodies  are  within  the  exclusive  control  of 
their  boards  of  directors,  from  whom  au- 
thority to  dispose  of  their  assets  must  be 
derived.  The  act  of  a  president  or  other  of- 
ficer, unless  it  is  shown  to  pertain  to  his 
official  duty  or  to  be  within  the  scope  of  his 
employment,  cannot  be  regarded  as  the  act 
of  the  corporation,  and  is  not  binding  upon 
it  The  authority  requisite  to  charge  the 
company  must  therefore  be  derived  from  the 
board  of  directors.**  Cook  on  Corporations, 
vol.  2,  p.  1506,  note,  says:  **The  president 
and  secretary  have  no  inherent  power  to  ex- 
ecute notes  in  the  name  of  the  corporation." 
It  is  not  contended  by  the  bank  that  Mur- 
phy had  express  authority  from  his  company 
or  its  directors  to  execute  or  discount  the 
note  in  controversy. 

Plaintiff  in  error  contends  that  notwith- 
standing the  unauthorized  execution  and  dis- 
count of  the  note  by  Murphy,  the  company 
ratified  his  acts  by  holding  him  out  as  Its 
agent,  and  by  retaining  the  proceeds  of  the 
note.  Morawetz  on  Prlv.  Cor.  vol.  2,  p.  595, 
says:  ''The  doctrine  of  ratification  must  not 
be  confounded  with  the  doctrine  of  estoppel 
by  acquiescence  or  laches.  Actual  ratifica- 
tion of  an  act  involves  a  voluntary  adoption 
of  the  act.  Full  knowledge  of  the  act  as- 
sented to,  and  an  Intention  to  adopt  the  act 
as  the  act  of  the  corporation,  are  therefore 
essentlaL  A  corporation  can  never  be  char- 
ged with  an  unauthorized  act  of  its  agents 
on  the  sole  ground  that  the  act  has  been 
ratified  by  the  shareholders,  unless  the  share- 
holders had  full  knowledge  of  the  act"  The 
same  rule  applies  to  a  ratification  by  the  di- 
rectors of  a  corporalSon  of  the  unauthorized 
act  of  an  agent  or  officer.  The  case  of  Na- 
tional Bank  v.  Klmberlands  (point  8  of  sylla- 
bus) holds  that  "the  directors  of  a  bank  may 
ratify  any  act  done  or  contract  made  by  the 
president  without  authority  which  they  could 
have  authorized  him  to  do  or  make.'*  On 
page  581  of  the  same  case  the  court  says: 
"Evidence  of  powers  habitually  exercised  by 
a  cashier  of  a  bank  with  its  knowledge  and 
acquiescence  defines  and  establishes,  as  to 
the  public,  those  powers.*'  And  this  principle 
is  equally  true  when  applied  to  the  president 
But  as  the  inherent  power  of  the  presld^it 
is  so  much  more  limited  than  that  of  the 
cashier,  the  evidence  of  this  character,  from 
which  the  right  to  exercise  unusual  powers 
can  be  inferred,  should  be  much  stronger  in 
the  case  of  the  president  than  in  the  case  of 
the  cashier  of  a  bank.  Not  only  may  the  au- 
thority of  an  officer  of  a  corporation,  as  a 
bank,  to  do  a  particular  act,  be  inferred 
from  proof  of  his  habitual  doing  such  acts 
with  the  acquiescence  of  the  directors  of 
the  corporation,  but  where  no  such  acts  are 
proven,  if  any  act  or  contract  of  such  of* 
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ficer  made  without  authority  Is  subsequently 
ratified  by  the  directors  upon  full  knowledge 
of  all  the  drcumstances  of  the  case,  the  cor- 
poration will  be  bound  thereby  as  fully  as 
if  the  officer  had  been  expressly  authorized  to 
do  the  act  or  make  the  contract  This  ratifi- 
cation need  not  be  shown  by  direct  evidence 
that  it  was  expressly  ai^roved  by  the  board 
of  directors,  but  such  ratification  may  be  in- 
ferred from  their  accepting  the  benefits  of 
the  act  or  contract;  as,  if  under  the  contract 
so  made  by  the  president  or  other  officer 
money  is  to  be  paid  to  the  corporation,  and 
It  is  received  by  the  corporation  and  applied 
to  Its  use,  even  without  the  knowledge  of 
the  directors,  if  it  is  not  returned,  when  it 
becomes  known  to  the  directors  that  it  has 
been  applied  to  tl^elr  use,  such  conduct 
would  be  a  ratification  of  the  contract  of 
such  president  or  other  officer." 

There  is  nothing  in  this  record  showing 
the  existence  of  such  facts  as  constitute  a 
public  holding  out  by  the  company  that  the 
execution  and  discount  of  the  $1,000  note  by 
Murphy  was  within  the  scope  of  his  dele- 
gated authority,  but  the  record  book  of  the 
defendant  company  does  show  that  Murphy 
was  expressly  authorized  to  negotiate  the 
$3,000  note.  It  does  not  appear  that  the  di- 
rectors had  knowledge  at  the  time  of  any 
of  the  other  loans  obtained  from  the  Thomp- 
sons, Grulkshank,  and  Baker.  Murphy's  con- 
duct indicates  an  intention  on  his  part  to 
conceal  his  acts  from  the  directors  of  his 
company.  As  soon  as  Crulkshank  had  placed 
his  claim  in  the  hands  of  an  attorney  for 
collection,  Murphy  went  at  once  and  paid 
the  note,  and  took  it  up;  fearing,  no  doubt, 
that  suit  might  be  commenced  and  sum- 
mons served  on  the  proper  officers  of  the 
company  If  he  did  not  do  so,  and  that  this 
might  lead  to  an  investigation  of  the  affairs 
of  the  company.  The  stockholders  and  di- 
rectors of  the  Laboringman's  Mercantile  & 
Manufacturing  Company  were  bound  to  take 
notice  of  the  entries  in  its  books  made  in 
the  due  course  of  its  business,  but  no  entry 
relating  to  the  $1,000  note  or  its  proceeds  is 
shown  therein.  Gollghtly  says  that  his  com- 
pany had  an  account  against  the  Davis 
Poultry  Gon^pany  and  Murphy,  its  manager, 
for  $1,044.73;  that,  on  request  of  Murphy, 
that  account  was  credited  with  $1,000  paid 
by  Murphy  as  aforesaid.  This  entry  on  the 
books  of  the  company  certainly  would  not 
be  notice  of  the  execution  and  discount  by 
Murphy  of  the  $1,000  note.  No  person  ex- 
cept Murphy  and  Weber,  the  president  of 
the  bank,  is  shown  to  have  had  any  knowl- 
edge of  the  note  transaction  until  after  the 
protest  of  the  note.  Murphy  had  not  been 
habitually  executing  and  discounting  notes, 
nor  borrowing  money  In  the  name  of  the 
defendant,  with  the  knowledge  or  acquies- 
cence of  Its  directors.  Neither  was  the  ex- 
ecution or  discount  of  the  $1,000  note  ex- 
pressly ratified  '5y  the  said  directors,  with  or 
without  full  knowledge  of  all  the  circum- 


stances of  the  case.  But  its  proceeds  were 
actually  placed  to  the  credit  of  defendant  on 
the  books  of  the  bank,  and  appropriated  by 
the  cpmpany  to  its  own  use,  by  checking 
the  same  out  to  its  creditors  In  payment  of 
its  debts.  A  corporation,  like  a  natural  per- 
son, may  ratify,  affirm,  and  validate  any  con- 
tract made  or  act  done  in  its  behalf  which 
it  was  capable  of  making  or  doing  in  the 
first  instance.  10  Cyc.  1069.  Where  the 
president  of  a  corporation  executes  in  its  be- 
half, and  within  the  scope  of  its  charter,  a 
contract  which  requires  the  concurrence  of 
the  board  of  directors,  and  the  board,  know- 
ing that  he  has  done  so,  does  not  dissent 
within  a  reasonable  time,  it  will  be  pre- 
sumed to  have  ratified  the  act  Id.  1073. 
"A  leading  principle  in  the  law  relating  to 
this  subject  is  that  where  a  contract  is  made 
by  one  assuming  to  act  in  behalf  of  a  cor- 
poration, and  for  a  purpose  authorized  by  its 
charter,  and  the  corporation,  after  knowl- 
edge of  the  facts  attending  the  transaction 
is  brought  home  to  its  proper  officers,  re- 
ceives and  retains  the  benefit  of  it  without 
objection,  it  thereby  ratifies  the  unauthorized 
act,  and  estops  itself  from  repudiating  it 
The  reason  is  that  it  must  exercise  its  op- 
tion of  affirming  or  disaffirming  in  whole, 
and  not  in  part;  that  it  cannot  disaffirm  so 
much  of  the  unauthorized  act  as  is  onerous, 
while  retaining  so  much  of  it  as  is  beneficial; 
that  it  cannot  keep  the  advantage  while  re- 
pudiating the  burden;  that  it  cannot  disaf- 
firm the  contract  while  keeping  the  consid- 
eration.'* Id.  1078.  In  the  case  of  Bank  v. 
Kimberlands,  supra,  in  which  the  facts  are 
somewhat  dissimilar  to  the  facts  in  the  case 
under  consideration,  the  court  applied  the 
above-quoted  general  principle,  and  held  that 
♦*the  acceptance  of  the  benefits  of  a  contract 
made  by  the  president  for  the  bank  is  an  im- 
plied ratification  of  such  contract,  and,  if 
money  is  received  by  Its  cashier  for  the  bank 
under  such  contract,  even  when  such  receipt 
was  imknown  to  the  directors,  it  will  be  a 
confirmation  of  the  contract,  unless  the  mon- 
ey so  received  Is  returned  when  its  receipt 
becomes  known  to  the  directors."  The  di- 
rectors of  the  defendant  company  had,  or 
should  have  had,  notice  of  the  execution  of 
the  note  in  controversy,  and  of  its  disposi- 
tion to  the  bank  by  Murphy,  by  reason  of  the 
present  action  brought  upon  that  note.  But 
the  company,  having  then  received  the  ben- 
efit of  the  transaction,  repudiated  it,  and  did 
not,  when  sued,  nor  since  that  time,  return 
to  the  plaintiff  the  money  thus  received  and 
used  by  it  The  failure  of  the  defendant  to 
return  the  money  so  received,  when  its  re- 
ceipt had  become  known  to  Its  directors,  was 
and  is  a  confirmation  of  the  transaction. 

It  is  suggested  that  while  there  may  be 
a  recovery  in  such  cases  in  an  action  of  as- 
sumpsit for  money  had  and  received,  this 
action  in  debt  may  not  be  maintainable,  be- 
cause it  is  alleged  that  defendant,  by  Mur- 
phy, its  president  made  its  certain  note — 
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being  the  one  In  salt — ^bnt  that  the  only  evi- 
dence of  the  Alleged  contract  of  defendant 
is  the  unauthorized  note  upon  which  the  ac- 
•tion  is  predicated.  "It  is  a  general  principle, 
which  applies  without  regard  to  the  mode  of 
ratification,  that  a  voidable  engagement  can- 
not be  ratified  in  part  so  far  as  it  is  beneficial 
to  the  corporation,  and  repudiated  so  far 
as  it  is  deleterious."  10  Cyc.  1072.  Hence 
the  receipt  and  use  of  the  proceeds  of  the 
note,  having  been  ratified  by  the  company, 
by  reason  of  its  failure  to  return  the  money, 
when  its  receipt  had  become  known  to  its 
directors,  the  note  upon  which  the  money 
was  obtained  from  the  bank  was  also  there- 
by ratified. 

For  the  reasons  stated,  we  hold  that  there 
was  and  is  a  ratification  by  the  company  of 
the  whole  transaction,  that  this  action  in 
debt  can  be  maintained  by  the  plaintiff 
against  the  defendant  company  upon  the  note 
in  controversy,  and  that  the  defendant  is  li- 
able to  the  plaintiff  thereon.  We  therefore 
reverse  and  set  aside  the  judgment  of  the 
court  below,  and  enter  such  Judgment  as  that 
court  ought  to  have  entered.  It  is  therefore 
considered  that  the  defendant's  demurrer  to 
the  plaintiff*8  evidence  be,  and  the  same  is, 
ov^ruled,  and  that  the  plaintiff  do  recover 
from  the  defendant  company  the  said  sum 
of  $1,042  found  by  the  Jury  as  aforesaid,  with 
interest  thereon  from  the  13th  day  of  March, 
1902,  until  paid,  and  its  costs  by  it  In  the 
prosecution  of  said  action  expended. 

Note  npoD  Application  for  a  Rehearing. 

Defendant  insists  that  plaintiff  had  no  right 
of  action  on  the  note,  if  at  all,  until  after  its 
execution  by  Murphy  had  been  ratified  by  the 
failure  of  defendant  to  return  to  plaintiff  the 
money  realized  thereon,  and  that  the  defend- 
ant was  not  required  to  do  this  until  its  di- 
rectors had  full  knowledge  of  the  transaction. 

It  might  be  inferred  from  an  expression  in 
the  above  opinion  that  neither  the  defendant 
nor  its  director  had  any  knowledge  of  the  note 
sued  on,  or  of  the  disposition  of  its  proceeds, 
until  after  the  action  was  commenced.  That 
feature  of  the  case  was  not  sufficiently  dis- 
cussed in  the  opinion,  and  for  that  reason  this 
note  is  appended  thereto. 

The  record  shows  that  on  the  1st  day  of 
July,  1901,  the  date  of  the  maturity  of  the 
said  $1,000  note,  it  was  duly  protested  for  the 
nonpayment  thereof  against  all  of  the  indors- 
ers  thereof;  and  that  written  notices  of  pro- 
test were  signed  by  the  notary,  and  mailed  on 
that  day  to  the  following  named  persons,  in- 
forming them  that  the  note  had  not  been  paid, 
payment  thereof  having  been  demanded  and 
refused,  and  that  they  would  be  held  respon- 
sible for  the  payment  thereof.  The  said  no- 
tices were  under  separate  covers,  and  ad- 
dressed to  Davis,  W.  Va.,  to  Laboringman^s 
Merchantile  &  Manufacturing  Company.  N.  B. 
Twigg,  M.  M.  Phelps,  W.  B.  Patterson,  E.  S. 
Muse,  J.  B.  Guinara,  F.  M.  Houser,  J.  W. 
Baker,  Samuel  Buser,  B.  A.  Stuckey,  and  Geo. 
W.  Everett. 

Section  7  of  chapter  61  of  the  Code  of  1899 
provides  that  the  protest  in  the  case  of  a  ne- 
gotiable promissor^r  note  shall  be  prima  facie 
evidence  of  what  is  stated  therein  (or  at  the 
foot  or  on  the  back  thereof,  if  signed  by  the 
notary)  in  relation  to  presentment,  dishonor, 
and  notice  thereof.  Section  8  of  chapter  99 
declares  that  the  sending  of  a  notice  of  pro- 


test or  dishohor  of  any  bill,  note,  or  other  ne- 
gotiable instrument  by  or  through  the  mails, 
properly  addressed  to  the  last  known  post  office 
of  any  party,  shall  be  deemed  equivalent  to 
personal  service  of  the  notice  on  such  party. 

J.  W.  Baker,  whose  residence  was  Davis, 
W.  Va.,  W.  B.  Patterson,  Geo.  W.  Everett,  J, 
B.  Guinard,  and  W.  W.  Golightly  were  wit- 
nesses on  the  trial,  and  said  nothing  as  to  the 
notices  of  protest.  If  the  notices  were  not  re- 
ceived by  them,  that  fact  could  have  been 
shown.  Therefore,  under  the  statute,  with- 
out evidence  to  the  contrary,  we  must  hold  that 
the  above-named  parties,  to  whom  notices  were 
mailed,  had  notice  of  the  note  and  of  its  pre- 
sentment and  dishonor. 


(66  W.  Va.  401) 
CARNEGIE  NATURAL  GAS  CO.  ▼.  SOUTH 
PBNN  OIL  CO.  et  al.* 

(Supreme  Ooort  of  Appeals  of  West  Virginia. 

Dec.  6,  1904.) 

cx)NTBAcrr— coNSTRucnow— on,  Awn  qas 

LEASES— ASSIGNMENT  OF  BIGHTS—    • 
ELECTION— ENFOBCEMBNT. 

1.  When  a  contract  is  made  for  the  accom- 
plishment of  one  main  purpose,  as  is  usually 
the  case,  It  is  necessarily  the  purpose  of  both 
parties,  the  thing  upon  which  their  minds  met, 
and  as  to  which  they  are  in  perfect  accord,  and 
every  provision  of  the  instrument  must  be  read 
in  the  light  of  such  purpose.  In  other  words, 
the  whole  instrument  must  be  considered  in  seek- 
ing its  true  meaning. 

2.  Words  and  expressions  in  common  use  are 
to  be  taken  in  their  natural,  plain,  obvious,  and 
ordinary  significations,  unless  a  contrary  inten- 
tion clearly  appears  from  the  context  of  Uie 
contract 

3.  No  word  or  clause  in  a  contract  is  to  be 
treated  as  a  redundancy  if  i^v  meaning  reason- 
able and  consistent  with  other  parts  can  be 
given  to  it    9  Cyc.  583. 

4.  Carnahan,  being  the  owner  of  a  number  of 
oil  and  ^aa  leases,  covering  a  large  tract  of 
land,  assigned  all  the  gas  and  gas  rights  to 
which  he  was  entitled  by  virtue  of  them  to  an- 
other party  by  a  written  conti^ct,  retaining  all 
the  oil  and  oil  rights,  and  at  the  same  time  en- 
tered into  another  contract  with  the  assignee, 
containing  this  clause:  'The  parties  hereto 
shall  have  the  right  to  operate  said  territory 
under  their  respective  interests,  and  should  Car- 
nahan in  his  operations  for  oil  develop  a  gas 
well  or  wells,  the  Gas  Company  shall  have  the 
right  or  privlege  of  having  any  such  well  or 
wells  transferred  to  it  upon  payment  of  the 
actual  cost  of  drilling  the  same,  together  wil^ 
the  cost  of  the  rig  and  casing,  and  should  the 
Gras  Company  in  its  operations  for  Gas  develop 
and  oil  well  or  wells,  Carnahan  shall  have  the 
right  or  privilege  of  having  any  such  well  or 
wells  transferred  to  him  upon  payment  of  the 
actual  cost  of  drilling  the  same,  together  with 
the  cost  of  the  rig  and  casing.  Each  party 
shall  have  Thirty  (30)  days  from  the  completion 
of  any  such  well  or  wells  in  which  to  exercise 
its  option  to  so  purchase  a  well  from  the  other 
and  make  payment  therefor,  and  daring  which 
time  they  shall  have  the  opertunity  of  testing 
and  inspecting  any  such  weU  drilled  by  the  oth- 
er. Any  Gas  Well  drilled  by  Carnahan,  and 
any  oil  well  drilled  by  the  Gas  Company  which 
shall  not  be  so  purchased  by  the  other  party 
ip^ithin  the  time  above  designated,  shall  tocfether 
with  the  product  thereof,  be  and  become  the  ab- 
solute property  of  the  party  drilling  the  same. 
Either  shall  give  immediate  notice  to  the  other 
of  the  completion  of  any  well  in  which  the  other 

•Rehearing  denied  December  31.  1904. 

%  L  See  Coutracls.  voL  U.  Cent  Dig.  §8  790,  741 
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wonld  haye  an  interest  or  right  to  purchase  un- 
der this  paragraph.'*  Held  that,  upon  the  de- 
▼elopment  of  gas  in  paying  quantities  in  drill- 
ing for  oil,  and  the  electicm  of  the  gas  company 
within  the  time  limited  to  pay  the  cost  of  drill- 
ing; the  well  and  of  the  rig  and  casing,  the  party 
drilling  it  must  deliver  possession  of  thje  well  to 
the  gas  company,  and  cannot  continue  operations 
therein  in  an  effort  to  find  oil  in  a  lower 
stratum. 

5.  Such  election  on  the  part  of  the  gas  company 
converts  the  option  into  an  executory  contract, 
specific  performance  of  which  will  be  enforced 
in 'equity. 

6.  Pending  the  snit  for  such  enforcement,  fur- 
ther operations  in  violation  of  the  contract  will 
be  enjoined,  to  maintain  the  status  quo,  and 
obedience  to  Uie  final  decree  may  be  compelled 
by  prohibitory  or  mandatory  injunction,  or  both, 
according  to  the  exigencies  of  the  case. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Wetzel  County; 
M.  H.  Willis,  Judge. 

Bill  by  the  Carnegie  Natural  Gas  Com- 
pany against  the  South  Penn  Oil  Company 
and  others.  Decree  for  defendants,  and 
plainjtiif  appeals.    Reyersed. 

Hall  &  Hall  and  H.  M.  Russell,  for  appel- 
lant R.  F.  &  A.  B.  Fleming,  T.  P.  Jacobs, 
and  U.  N.  Amett,  Jr.,  for  appellees. 

POFFBNBARGBR,  P.  This  case  Involyes 
the  rights  of  separate  owners  of  the  oil  and 
gas  In  the  same  tract  of  land,  as  determined, 
not  by  principles  of  law  goyeming  the  rights 
of  separate  owners  of  adjacent  or  superjacent 
strata,  but  by  a  contract  entered  Into  by 
them  presumably  to  enable  both  to  develop 
their  territory  and  take  out  the  substances 
belonging  to  them  In  the  most  practical, 
economical,  and  advantageous  manner.  J.  E. 
Camahan,  being  the  owner  of  87  oil  and'gas 
leases  on  lands  In  Wetzel  and  Doddridge  coun- 
tles,  entered  Into  two  contracts  with  the 
Carnegie  Natural  Gas  Company  on  the  23d 
day  of  October,  1899.  By  the  first,  he  sold, 
transferred,  and  set  over  to  said  company,  its 
successors  and  assigns,  In  consideration  of 
$1,  the  gas  and  gas  rights  In  said  leases,  to 
gether  wltfi  all  his  "estate,  right,  title.  Inter- 
est and  privilege  In  and  to  the  gas  and  gas 
rights"  in  the  land  described  in  the  leases. 
This  left  In  Camahan  the  title  to  the  oil  In 
the  same  land.  By  the  other  contract,  made 
on  the  same  day,  and  no  doubt  a  part  of  the 
same  transaction,  he  and  the  Carnegie  Oas 
Company  determined  the  rules  which  should 
goyern  their  respective  rights  and  powers 
while  operating  In  the  territory — ^the  former 
for  oil,  and  the  latter  for  gas.  By  the' first 
clause  the  gas  company  bound  itself  to  com- 
mence a  well  on  a  certain  tract  within  60 
days  from  the  date  of  the  agreement,  and 
drill  the  same  with  due  diligence  "through 
the  Gordon  Sand,  unless  oil  or  gas  be  fotmd 
in  paying  quantities  at  a  lesser  depth." 
Should  this  well  prove  to  be  a  good  producer 
of  either  oil  or  gas,  as  determined  by  cer- 
tain standards  fixed  by  the  contract,  a  second 
one  on  another  part  of  the  territory  Included 
in  the  leases,  covering  nearly  3,000  acres  of 
landT,  was  to  be  put  down  in  like  manner  by 


the  gas  company;  and.  If  It  should  come  up 
to  the  same  standard,  a  third  well  was  to  be 
drilled;  and,  upon  Its  measuring  up  to  the 
requirements  In  production,  a  fourth  one 
was  to  be  drilled.  These  four  wells  were 
dealt  with  specially  by  the  terms  of  the  con- 
tract. Wliether  any  terms  used  In  reference 
to  them  shall  be  allowed  to  fix  the  meaning 
of  the  terms  used  in  the  clause  relating  to 
the  general  development  of  the  territory  by 
both  owners,  will  be  discussed  later  on.  That 
clause  reads  as  follows: 

"The  parties  hereto  shall  haye  the  right 
to  operate  said  territory  under  their  respec- 
tive Interests,  and  should  Camahan  In  his  op- 
erations for  oil  develop  a  gas  well  or  wells^  the 
Gas  Company  shall  have  the  right  or  privilege 
of  haying  any  such  well  x)r  wells  transferred 
to  It  upon  payment  of  the  actual  cost  of  drill- 
ing the  same,  together  with  the  cost  of  the 
rig  and  casing,  and  should  the  Oas  Company 
In  its  operations  for  'Gas  develop  and  oil 
well  or  wells,  Camahan  shall  have  the  right 
or  privilege  of  having  any  such  well  or  wells 
transferred  to  him  upon  payment  of  the  ac- 
tual cost  of  drilling  the  same,  together  with 
the  cost  of  the  rig  and  casing.  Each  party 
shall  have  Thirty  (30)  days  from  the  comple- 
tion of  any  such  well  or  wells  In  which  to 
exercise  Its  option  to  so  purchase  a  well  from 
the  other  and  make  payment  therefor,  and 
during  which  time  they  shall  have  the  oper- 
tunity  of  testing  and  Inspecting  any  such 
well  drilled  by  the  other.  Any  Gas  Well 
drilled  by  Camahan,  and  any  oil  well  drilled 
by  the  Gas  Company  which  shall  not  be  so 
purchased  by  the  other  party  within  the  time 
above  designated,  shall  together  with  the 
product  thereof,  be  and  become  the  absolute 
property  of  the  party  drilling  the  same.  Ei- 
ther shall  give  Immediate  notice  to  the  other 
of  the  completion  of  any  well  in  which  the 
other  would  have  an  interest  or  right  to 
purchase  under  this  paragraph." 

Camahan  on  the  14th  day  of  February, 
1902,  conveyed  all  the  interest  and  estate 
vested  In  him  by  these  leases  to  the  South 
Penn  Oil  Company.  L.  G.  Robinson  and 
others,  having  acquired  some  interest  ia 
them,  Joined  in  tlie  conveyance.  Both  com- 
panies then  proceeded  with  the  work  of  de- 
velopment under  the  contract,  each  turning 
over  to  the  other  productive  wells  pursuant: 
to  the  agreement,  until  the  South  Penn  Com- 
pany drilled  a  large  gas-producing  well, 
known  as  "Genine-Roblnson  No.  19."  Upon 
striking  the  gas,  the  workmen  withdrew  their 
tools  and  notified  the  gas  company;  but,  soon 
after  the  agents  of  that  CQppany  appeared 
upon  the  ground,  the  gas  company  was  in- 
formed by  the  agents  of  the  South  Penn 
Company  that  the  latter  Intended  to  drill 
the  well  on  down  into  the  oil-bearing  stra- 
turn,  and  would  not  then  surrender  It.  An- 
other large  gas-producing  well,  known  as 
"Die  No.  1,"  was  drilled  by  the  South  Penn 
Oil  Company,  and  this  It  decided  to  drill 
deeper,  and  refused  to  surrender  to  the  gas 
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company.  Thereupon  the  Carnegie  Com- 
pany Instituted  two  suits  in  chancery  against 
the  South  Penn  Company;  setting  out  in 
its  bills  in  detail  the  facts  hereinbefore  sub- 
stantially given,  and  praying  injunctions. 
As  to  the  Genine-Robinson  well,  the  prayer 
is  that  the  South  Penn  Oil  Company,  its 
agents  and  employes,  be  restrained  and  in- 
hibited from  in  any  manner  interfering  with 
the  plaintiff  in  its  works  and  effort  to  pack 
said  well  for  the  purpose  of  saving  the  gas, 
and  that  the  plaintiff  may  be  protected  in 
its  peaceable  possession  thereof.  As  to  the 
Die  well,  the  prayer  is  that  the  defendant  be 
restrained  from  drilling  said  well  any  deeper, 
and. that  it  be  required  and  compelled  either 
to  close  and  case  in  the  gas,  or  allow  the 
plaintiff  to  do  so,  Jto  the  end  that  the  gas 
may  be  preserved  until  the  matters  in  dis- 
pute between  the  parties  shall  be  settled  by 
the  court  The  bills  allege  that  the  Carnegie 
Company  has  no  immediate  use  for  the  gas, 
in  consequence  of  which  it  desires  to  have 
the  wells  shut  in,  for  the  time  being,  in  order 
to  prevent  loss  by  its  escape.  The  demurrer 
of  the  South  Penn  Company  having  been 
overruled,  it  answered  the  bill,  admitting 
all,  or  substantially  all,  the  facts,  but  claim- 
ing the  right  under  the  contract  to  drill  the 
wells  into  the  oil-bearing  sands  below  the 
"Gordon  Stray"  sand,  in  which  the  gas  was 
found;  denying  that  it  was  permitting  the 
gas  to  escape,  and  alleging  that  it  was  possi- 
ble to  operate  the  wells  for  both  oil  and  gas, 
saving  both  by  proper  casing  and  piping,  and 
the  use  of  certain  appliances  made  for  that 
purpose.  Depositions  were  taken  and  filed 
by  both  parties,  and  upon  the  hearing  the 
court  decided  that  the  South  Penn  Company 
bad  the  right  to  continue  its  operations,  but, 
in  doing  so,  was  bound  to  prevent  the  es- 
cape of  the  gas  as  far  as  the  same  could  be 
avoided  by  the  use  of  the  best  methods, 
means,  devices,  and  appliances  known  to 
(Aerators  in  the  oil  business.  Accordingly  a 
bond  in  the  penalty  of  $20,000,  with  condition 
to  take  the  precautions  aforesaid  for  pre- 
venting the  escape  of  gas,  was  required  in 
each  case,  and  the  decrees  provided  that  up- 
on the  execution  of  the  bonds  the  injunc- 
tions should  stand  dissolved,  without  further 
order  of  the  court  From  this  decree  the 
Carnegie  Company  has  appealed. 

Nothing  is  said  by  counsel  for  the  appellee 
in  support  of  its  demurrer.  To  avoid  repeti- 
tion and  endeavor  to  make  the  opinion  clearer 
on  that  phase  of  the  case  than  it  would  be 
otherwise,  as  well  as  to  put  it  in  closer  rela- 
tion with  the  d||3Cussion  of  the  propriety  of 
the  remedy  sought,  What  is  to  be  said  about 
the  demurrer  is  deferred  until  after  the  an- 
nouncement of  the  conclusion  respecting  the 
main  question — ^the  right  involved. 

Whether  the  contract,  rather  than  the 
principles  of  law,  without  reference  to  it 
shall  measure  and  determine  the  rights  of 
the  parties  to  this  controversy,  depends  upon 
its  interpretation.    If  it  was  their  intention 


that  the  contract  should  affect  by  way  of 
surrender  or  curtailment  any  right  to  oil 
or  gas  which  the  parties,  or  either  of  them, 
had«  it  must  be  given  such  effect;  and,  if 
their  intention  can  be  ascertained  from  the 
language  of  the  instrument,  without  refer- 
ence to  any  extrinsic  facts  or  circumstances 
its  terms  alone  can  be  resorted  to  for  thai 
purpose.  .  The  South  Penn  Company  having 
taken  its  rights  subject  to  tliis  contract,  and 
thereby  adopted  it  as  its  own,  its  name  nday 
be  inserted  in  lieu  of  that  of  Camahan  in 
reading  the  provisions  of  the  contract  So 
read,  it  says  that  if  the  South  Penn  Com- 
pany, in  its  pursuit  of  oil,  shall  "develop*'  a 
gas  well  or  wells,  the  gas  company  shall 
have  the  right  or  privilege  of  having  any 
such  well  or  wells  transferred  to  it  upon 
payment  of  the  actual  cost  of  drilling  the 
same,  together  with  the  cost  of  the  rig  and 
casing;  and  if  the  gas  company,  in  its  pur- 
suit of  gas,  shall  "develop'*  an  oil  well  or 
wells,  the  South  Penn  Company  shalKhave 
the  right  to  have  such  well  or  wells  trans- 
ferred to  it  upon  payment  of  actual  cost  of 
drilling  the  same,  together  with  the  cost  of 
the  rig  and  casing.  It  further  says  each 
party  shall  give  immediate  notice  to  the  oth- 
er of  the  "completion"  of  any  well,  and  that 
each  party  shall  have  thirty  days  from  the 
"completion"  of  any  well  in  which  to  exercise 
its  option  to  purchase.  What  is  meant  by 
the  terms  "completion"  and  "develop"?  Do 
they  mean  the  same  thing?  Counsel  for  ap- 
pellant insist  that  they  do,  and  that  as  soon 
as  a  gas  well  or  an  oil  well  is  developed  the 
well  is  completed,  within  the  meaning  of  the 
contract  Counsel  for  appellee  say  it  Is  not 
completed  until  the  company  drilling  it  has 
sunk  a  well  to  such  depth  as  it  may  desire, 
notwithstanding  gas  or  oil  production  may  be 
found  before  that  depth  is  reached.  The  or- 
der and  connection  in  which  the  two  terms 
"develop"  and  "completion"  are  used  indi- 
cate that  the  latter  is  dependent  for  its  mean- 
ing upon  the  Interpretation  of  the  former. 
The  first  part  of  the  clause  forms  the  basis 
of  the  contract,  and  that  uses  the  word  "de- 
velop." What  follows  is  sequential  in  its 
nature.  The  last  subdivision  of  the  clause, 
using  the  word  "completion,"  provides  for 
notice  of  the  happening  of  that  contingency 
which  gives  the  nondrilling  company  its  op- 
tion to  take  the  well.  The  second  subdivi- 
sion, using  the  same  word,  limits  the  dura- 
tion'of  that  option.  Neither  of  these  two 
clauses  can  be  said  to  have  been  intended  to 
affect  what  precedes  them  by  way  of  en- 
largement or  curtailment  They  simply  re- 
late to  the  rights  of  the  parties  called  into 
existence  by  the  development  of  a  gas  well 
when  the  oil  company  is  drilling,  or  of  an  oil 
well  when  the  gas  company  Is  drilling. 
Hence,  when  the  meaning  of  the  term  "de- 
velop" is  ascertained,  it  must  control. 

In  seeking  the  intent  of  the  parties,  the 
court  is  not  limited  to  the  ascertainment  of 
the  meaning  of  the  two  words  and  their  re- 
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}ation  to  each  other,  without  reference  to 
other  considerations.  The  true  rule  of  in- 
terpretatidn  is  that  the  whole  instrument 
must  be  considered.  From  the  terms  of  the 
contract*  it  is  perceived  that  it  relates  to  a 
large  body  of  territory,  supposed  at  the  date 
of  its  execution  to  contain  deposits  of  both 
oil  and  gas.  To  develop  this  territory,  it 
would  be  necessary  to  sink  a  vast  number 
of  wells  at  great  expense,  many  of  which 
would  prove  to  be  worthless,  while  others 
would  give  up  fabulous  wealth.  The  great 
problem  confronting  the  parties  before  and 
at  the  time  of  entering  into  the  contract  was 
the  development  of  the  territory.  The  loca- 
tion of  the  deposits  must  be  ascertained. 
Some  parts  of  the  territory  would  prove  to 
be,  according  to  the  experience  of  oil  and 
gas  operators,  much  more  valuable  than  oth- 
ers. It  was  important,  therefore,  that  test 
wells  be  drilled;  and,  the  more  numerous 
these  should  be,  the  sooner  the  extent,  loca- 
tion, and  character  of  the  hidden  wealth 
would  be  known,  and  the  more  rapidly  it 
would  be  reduced  to  possession.  This  view 
of  the  situation,  and  the  magnitude  of  the 
task  confronting  them  at  the  time  of  the 
execution  of  the  contract,  is  evidenced  by 
the  provisions  of  the  first  clause,  which  im- 
posed upon  the  gas  company,  as  part  consid- 
eration for  the  assignment  to  it  made  on  the 
same  day,  the  burden  of  drilling  four  wells 
on  different  locations,  provided  the  first 
three  should  produce  in  paying  quantities, 
respectively,  either  oil  or  gas.  Camahan 
was  willing  that  the  exploration  made  by 
these  four  wells  should  cease  upon  the  dis- 
covery and  production  of  either  oil  or  gas, 
for  this  clause  did  not  require  the  gas  com- 
pany to  drill  through  the  Gordon  sand,  if  at 
a  lesser  depth  it  should  find  oil  or  gas  in 
paying  quantities.  In  the  event  of  finding 
gas  in  such  quantity  at  a  lesser  depth,  it  bad 
the  right  to  cease  drilling,  but  was  not  bound 
to  do  so.  Clearly  the  object  of  the  require- 
ments of  said  first  clause  was  exploration 
with  a  view  to  determining  the  value  of  the 
property,  and  Indicating  to  Carnahan  the  lo- 
cation in  which  oil  would  be  most  likely  to 
be  found.  It  is  not  meant  here  to  say  that 
this  interpretation  of  the  first  clause  deter- 
mines the  meaning  or  shows  the  intent  of 
the  second  clause,  or  defines,  for  the  purpos- 
es of  the  contract,  the  word  "develop.*'  It 
is  referred  to  merely  as  a  circumstance,  ap- 
parent upon  the  face  of  the  contract,  indicat- 
ing in  part  the  purpose  for  which  it  was 
entered  into.  Fortunes  were  to  be  spent  in 
the  development  of  .that  territory,  much  of 
which  would  be  lost  in  the  drilling  of  dry 
and  unproductive  wells.  Operating  separate- 
ly and  without  any  contract,  the  opening  of 
a  gas  well  in  drilling  for  oil  would  impose 
upon  the  operator  a  great  loss — the  cost  of 
drilling  the  well — for  he  could  not  take  the 
gas,  it  being  the  property  of  the  gas  com- 
pany. The  opening  of  an  oil  well  by  the  gas 
company  in  seeking  for  its  deposit  would  sub- 


ject it  to  the  same  loss.  These  were  circum- 
stances which  presented  themselves  to  the 
parties  before  they  entered  into  the  contract, 
and  it  was  with  a  view  to  avoiding  the  risk 
of  such  great  losses  to  themselves  and  waste 
of  valuable  deposits  that  they  made  this  coa- 
tract,  providing  for  Joint  or  concurrent  oper- 
ation; securing  to  each  the  preservation  of 
what  he  intended  to,  and  did,  buy  and  re- 
tain. But  for  it,  the  development  of  a  gas 
well,  in  drilling  for  oil,  would  give  to  the  gas 
company  great  value  as  a  result  of  the  work 
and  expense  of  Camahan,  if  upon  his  aban- 
donment the  gas  company  could  take  charge 
of  the  well  and  market  its  product  without 
paying  the  Expense  of  drilling  it;  and  the 
completion  of  a  well  by  the  gas  company,  non- 
productive in  gas,  but  rich  in  oil,  would  give 
wealth  to  Carnahan,  at  the  expense  of  the  gas 
company,  if  he  could  take  the  product  upon 
abandonment  of  the  well  by  the  gas  com- 
pany. Another  clause  provides  indemnity  in 
case  of  failure  of  the  nondrilling  party  to  ex- 
ercise its  option  to  purchase  within  the  stipu- 
lated period.  By  such  failure  it  forfeits  the 
product  of  the  well  to  the  drilling  party,  by 
way  of  reimbursement  for  the  expense  of 
drilling  the  well.  The  contract  says  that  in 
such  case  the  well,  ''together  with  the  prod- 
uct thereof,"  shall  become  the  absolute  prop- 
erty of  the  party  drilling  the  same.  This  re- 
flects the  iiktent  to  make  mutual  concessions 
of  rights  and  interests  in  aid  of  the  general 
plan  of  development.  It  is  an  express  con- 
cession or  relinquishment  of  title  under  giv- 
en circumstances.  If  further  concessions  are 
necessarily  implied,  or  rather  enforced,  by 
compliance  with  an  express  agreement  or 
stipulation  of  the  contract,  founded  upon  an 
adequate  consideration,  how  can  there  be  es- 
cape from  it?  Shall  the  court  refuse  to  en- 
force the  agreement  because  the  effect  of  its 
performance  is  to  deprive  the  party  of  title 
pro  tanto?  If  the  contract  means  what  it 
says,,  in  the  clause  providing  that,  ''should 
Camahan  in  his  operations  for  oil  develop  a 
gas  well  or  wells,  the  gas  company  shall  have 
the  right  or  privilege  of  having  any  such  well 
or  wells  transferred  to  it  upon  payment," 
etc.,  how  can  that  agreement  be  effectuated 
without  an  Incidental  relinquishment  by  Car- 
nahan of  any  right  he  would  have,  in  the  ab- 
sence of  the  contract,  to  go  deeper  with  his 
exploration  for  oil?  It  is  an  utter  impossibil- 
ity. That  right  must  be  so  extinguished,  or 
the  agreement  remain  unenforced,  and  it  is 
the  very  soul  of  the  entire  contract  There 
is  no  principle  of  law  under  which  the  court 
can  refuse  to  enforce  a  solemn  agreement  be- 
cause by  its  execution  a  right  not  expressly 
agreed  to  be  surrendered  will  be  vnrested 
from  the  party  as  a  direct  and  inevitable  re- 
sult of  compelling  performance  of  his  agree- 
ment The  result  sought  to  be  so  avoided 
here  is,  moreover,  so  direct,  immediate,  cer- 
tain, and  apparent  that  the  parties  must  have 
foreseen,  contemplated,  and  intended  it.  The 
impossibility  of  knowing  in  advance  of  the 
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driUing  what  any  well  would  produce  made  it 
necessary,  in  entering  into  this  contract,  to 
provide  for  all  contingencies.  By  the  provi- 
sions which  they  decided  to  put  into  it,  in 
view  of  them,  they  saw  that  there  would  re- 
sdlt  to  each  party  great  eeonomy  in  the  pros- 
ecution of  the  work  of  development,  the  pre- 
vention of  immense  losses,  the  better  preser- 
vation of  the  property  of  each  party,  and  the 
more  rapid  development  of  the  territory.  In 
view  of  all  this,  Is  it  strange  and  unreason- 
able that  Carnahan  should  have  been  willing 
to  release  or  forego  the  production  of  any 
oil  that  might  possibly  be  found  below  the 
point  at  which  a  paying  gas  pro(^ction  might 
be  rea,ched,  or  that  the  gas  company  should 
be  willing  to  give  up  and  release  its  interest 
in  any  deposit  of  gas  lying  below  the  point 
at  which  oil  might  be  found  in  paying  quan- 
tities? What  was  surrendered  appeared  to 
them  then  to  be,  as  it  is  now,  altogether  un- 
certain. It  had  a  mere  possibility  of  exist- 
ence. What  each  got  in  return  was  condition- 
al indemnity  against  the  certain  loss  of  vast 
sums  of  money  to  be  laid  out  in  the  drilling 
of  wells  which  he  knew  might  not,  and 
many  of  which  he  knew  would  not,  yield 
him  any  profit.  Upon  what  better  consider- 
ation could  a  contract,  a  surrender  of  prop- 
.erty  rights,  or  an  abandonment  of  a  right  of 
exploration,  be  based?  In  seeking  the  intent 
of  the  parties  and  the  purposes  of  the  pro- 
visions of  the  contract,  we  must  view  it  from 
the  position  in  which  the  parties  stood  pend- 
ing the  negotiations  and  settlement  of  the 
terms  of  the  contract  they  were  about  to 
make,  so  far  as  that  position  is  disclosed  by 
what  the  contract  contains.  As  examined 
from  that  point  of  view,  the  contract  disclos- 
es a  plain  intent  that  each  party,  upon  its 
finding,  in  the  course  of  its  drilling,  the  de- 
posit belonging  to  the  other  party  in  paying 
quantities,  should  allow  such  other  party  to 
take  charge  of  the  well  upon  paying  the  cost 
of  drilling  it,  and  the  casing  and  appliances 
attached  to  it,  within  the  time  limited  by 
the  contract.  Hence  the  well  is  completed, 
within  the  meaning  of  the  contract,  upon  the 
development  of  either  oil  or  gas  in  paying 
quantities. 

Thus  called  into  existence  by  the  contin- 
gent exigencies,  foreseen  by  the  parties, 
while  endeavoring  to  agree,  by  contract  of 
sale,  upon  a  division  between  them  of  the 
two  substances  in  the  land,  and  enter  upon 
and  carry  on  the  work  of  extracting  their  re- 
spective deposits,  without  increasing  the  risk 
or  loss  always  attendant  upon  the  prosecu- 
tion of  such  enterprises,  this  covenant  forms 
an  important  element  of  the  consideration  of 
the  two  companion  contracts  simultaneously 
entered  into.  It  is  the  inducement  that  over- 
came a  seemingly  otherwise  insurmountable 
obstacle  to  the  efTectuation  of  tlic  relations 
to  the  property  and  to  one  another  which  the 
parties  were  endeavoring  to  bring  about  It 
is  an  offspring  of  what  they  at  the  time 
deemed  a  necessity.    Even  upon  the  theory 


of  counsel  for  the  appellee,  something  must 
stand  in  the  place  of  it  to  eiftible  the  concur- 
rent operation  to  be  prosecuted  on  'the  prem- 
ises without  damage,  loss,  and  hardship. 
Hence  the  willingness  of  their  client  to  take 
upon  itself  the  burQen  of  endeavoring  to 
save  and  care  for,  at  its  own  expense,  a 
product  that  does  not  belong  to  it  The  ne- 
cessity calling  for  the  mutual  covenant  under 
consideration,  or  a  similar  one,  leaves  no 
doubt  that  it  was  inserted  upon  mature  de- 
liberation, and  for  the  express  purpose  of 
determining  the  rights  of  the  parties  under 
the  circumstances  presented  by  this  case. 
Therefore  the  position  that  the  parties  did 
not  Intend  what  the  word  "develop,*'  in  its 
ordinary  acceptation,  as  applied  to  oil  and 
gas  operations,  means,  cannot  be  sustained. 
It  would  perhaps  be  diflicult  to  find  a  word 
that  would  more  clearly  express  the  manifest 
intention  of  the  parties,  or  indicate  with  a 
greater  degree  of  certainty  their  respective 
rights  upon  the  happening  of  the  contingen- 
cies they  contemplated. 

This  method  of  interpreting  the  contract 
may,  to  some  extent,  seem  to  go  beyond  its 
terms,  in  dealing  with  them  in  the  light  of 
the  subject-matter,  the  situation  of  the  par- 
ties, the  purpose  of  the  contract  the  attend- 
ing circumstances  and  conduct  of  the  parties, 
but  when  the  terms  of  an  instrument  are 
uncertain  or  indefinite,  it  is  proper  to  do  so. 
9  Gyc.  587;  Devlin  on  Deeds,  §  83;  Magera 
V.  Edwards*  Adm*r,  13  W.  Va.  822;  Caper- 
ton's  Adm'r  v.  Caperton*s  Heirs,  36  W.  Va. 
479.  15  S.  B.  257;  Scraggs  v.  Hill,  37  W.  Va. 
706,  17  S.  B.  185;  Shrewsbury  v.  Tufts,  41 W. 
Va.  212,  23  S.  E.  692.  But  is  not  all  that  has 
been  said  collected  from  the  face  of  the  con- 
tract? And  is  not  its  true  meaning  that 
which  results  from  consideration  of  it  as  an 
entirety? 

In  this  discussion  of  the  contract,  every- 
thing relied  upon  by  counsel  for  the  appellee 
seems  to  have  been  noticed,  except  the  intro- 
ductory words  of  the  second  clause,  saying, 
"The  parties  hereto  shall  have  the  right  to  op- 
erate said  territory  under  their  respective  in- 
terests.*' Upon  this  is  predicated  the  conten- 
tion that  the  instrument  does  not  contem- 
plate any  relinquishment  of  rights.  The  lan- 
guage is  clearly  introductory  to  the  main 
provision,  upon  which  everything  else  hing- 
es, as  already  shown,  and  is  qualified  by 
what  immediately  follows;  else  what  follows 
is  practically  meaningless  and  wholly  non- 
effective, according  to  its  terms.  The  sen- 
tence relied  upon  does  not  say  they  shall 
operate  to  the  extent  of  their  respective  in- 
terests, but  under  them,  and  then  the  man- 
ner and  extent  of  operation  are  expressly 
limited  and  regulated.  Upon  what  principle 
can  any  word  of  this  contract  be  allowed  to 
remain  noneffective,  there  being  no  irrecon- 
cilable contradiction?  That  every  word  shall 
have  effect  when  it  is  possible  is  an  invi- 
olable canon  of  the  law  of  interpretation  and 
construction.    An  extrinsic  circumstance  re- 
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lied  upon  Is  the  alleged  possibility  of  operat- 
ing tbe  wells  for  gas  and  oil  at  the  same  time 
without  damage  or  loss  to  either  party.  This 
is  denied,  and  the  evidence  respecting  it  is 
very  conflicting;  but,  if  it  were  conclusively 
shown,  the  contract,  on  its  face,  plainly  dis- 
closes an  intent  to  forego  the  privilege  of 
that  experiment. 

This  conclusion  renders  it  unnecessary  to 
discuss  the  case  in  the  light  of  the  princi- 
ples which  would  determine  the  rights  of  the 
parties  in  the  absence  of  a  contract,  unless  it 
be  assumed  that  their  knowledge  of  these 
principles  in  some  way  bears  upon  the  ques- 
tion of  intent  *to  be  ascertained  from  the 
terms  of  the  contract  Enough  has  abready 
been  said  to  show  that  it  was  very  much  to 
their  interest  to  avoid  the  effect  of  these 
principles.  By  their  relation,  unrestrained 
by  contract,  the  very  contingency  of  loss, 
averted  by  the  provisions  of  the  contract, 
would  have  resulted  to  both  parties  from  an 
effort  to  develop.  It  was  not  the  case  of  a 
man  operating  under  a  lease  which  gave  him 
both  oil  and  gas,  for,  in  the  event  of  the  pro- 
duction of  either,  his  venture  is  profitable. 
Loss  ensues  only  when  he  fails  to  find  either 
deposit  But  where  one  man  owns  the  oil 
and  the  other  the  gas  in  the  same  land,  the 
risk  of  each  is  much  greater,  as  has  already 
been  shov-ni,  and  this  necessitates  a  contract 
to  limit  it 

Coming  now  to  the  demurrer,  it  is  to  be  ob- 
served that,  if  there  is  any  question  of  title, 
It  is  one  purely  of  law;  turning  upon  the 
construction  of  the  contract,  and  involving 
nothing  proper  for  determination  by  a  Jury. 
The  principles  announced  in  Freer  v.  Davis, 
52  W.  Va.  1,  43  S.  E.  164,  60  L.  R.  A.  556,  94 
Am.  St  Rep.  895,  do  not  preclude  equity  ju- 
risdiction of  the  whole  case,  when  its  ex- 
traordinary preventive  Jurisdiction  is  called 
for  by  acts  working  Irreparable  injury,  if  the 
circumstances  of  the  case  do  not  give  the 
right  of  trial  by  Jury  on  the  question  of  ti- 
tle. Mr.  Story  says  that  if  the  relief  Is  de- 
pendent upon  a  question  of  fact,  first  to  be 
tried  by  a  Jury,  the  equitable  Jurisdiction  for 
relief  should  be  altogether  declined,  or  the 
bill  should  be  retained  only  pending  a  trial 
at  law.  Story's  Eq.  Jur.  $  72.  In  Freer  v. 
Davis,  52  W.  Va*  1,  8,  48  S.  B.  164,  59  L.  R. 
A.  556,  94  Am.  St  Rep.  895,  the  opinion  says: 
"And  the  decisive  test  seems  to  be  the  ne- 
cessity of  a  trial  by  Jury  of  disputed  ques- 
tions of  fact  necessary  to  the  ascertainment 
of  the  legal  right  Involved."  The  limitation, 
by  the  decision  in  Freer  v.  Davis,  of  the  doc- 
trine announced  in  Bettman  v.  Harness,  42 
W.  Va.  438,  26  S.  E.  271,  36  L.  R.  A.  566,  does 
not  deny  equity  Jurisdiction  in  that  case. 
See  52  W.  Va.  8.  48  S.  E.  16a  We  have 
here  no  hostility  of  title,  nbr  any  question  of 
fact  upon  which  relief  is  dependent  but  only 
one  of  law — the  construction  of  the  contract 
The  bill  is  in  the  nature  of  one  for  specific 
performance.  Oil  and  gas  in  situ  are  real 
estate.    The  wells  are  avenues  or  conduits 


through  which  the  oil  and  gas  are  brought 
to  the  surface  and  severed.  They  constitute 
the  means  of  reaching  appellant's  property, 
and  are  analogous  to  ways,  appurtenant  to 
the  property,  and  Indisp^isable  to  its  enjoy- 
ment Camahan  bound  himself,  as  hereinbe- 
fore shown,  to  sell  them,  under  certain  con- 
ditions, to  the  gas  company,  as  part  of  the 
consideration,  moving  the  entire  agreement 
in  case  he  should  drill  any.  Upon  tendering 
payment  the  gas  company's  option  to  pur- 
chase became  an  executory  contract  An  ac- 
tion at  law  for  damages  for  the  breach  is  as 
inadequate  here  as  in  the  case  of  a  contract 
of  sale  of  real  estate.  The  gas  company  Is 
entitled  to  take  otft  through  the  wells  in  con- 
troversy such  of  its  gas  as  will  flow  from 
them,  and  there  is  no  certainty  that  all  of  it 
can  be  obtained  in  any  other  way.  A  new 
well  a  few  feet  distant  from  one  of  them 
might  be  wholly  unproductive.  To  require 
property  to  be  involuntarily  given  up  in  ex- 
change for  money  is  contrary  to  the  policy 
of  the  law.  Hence  it  provides  detinue  for 
the  recovery  of  specific  personal  property, 
unlawful  entry  and  detainer  for  the  posses- 
sion of  real  estate,  and  ejectment  for  titie. 
When  the  property  is  of  such  natiure  that 
none  of  the  legal  remedies  will  protect  it, 
there  is  no  adequate  remedy,  at  law,  and 
ground  for  equity  Jurisdiction  is  shown. 
Withholding  the  wells  in  question  here,  pre- 
vents the  appellant  from  obtaining  its  prop- 
erty, for,  in  violation  of  the  contract  the 
means  of  procuring  it  are  witliheld.  The 
covenant  in  question  lies  at  the  very  founda- 
tion of  the  two  contracts.  To  refuse  enforce- 
ment of  it  would  impair  the  value  of  the 
lease  as  a  whole.  No  remedy  In  a  court  of 
law  is  broad  enough  to  cover  the  extent  of 
the  inquiry,  nor,  to  state  a  more  technical 
ground,  to  give  the  appellant  Its  specific 
property.  Neither  unlavrful  entry  and  de- 
tainer nor  ejectment  lies,  for  the  appellant's 
right  is  under  an  executory  contract  which 
will  give  him  the  right  to  possession  by  per- 
formance only.  Appellant  has  not  been  put 
Into  possession  and  then  ousted.  Its  right  Is 
as  yet  an  equity,  not  a  perfected  title  In  the 
eye  of  the  law.  But  two  remedies  are  open 
to  the  gas  company — an  action  at  law  for 
breach  of  the  covenant  and  a  suit  In  equity 
for  specific  performance.  The  latter  only 
can  give  the  means  of  access  to  appellant's 
property,  and  is  therefore  the  only  adequate 
remedy,  viewed  from  the  standpoint  of  the 
nature  of  the  right  Involved,  and  the  only 
one  that  can  directly  maintain  the  value  of 
the  leasehold  interest  under  the  contracts. 
Equity  has  Jurisdiction  to  enforce  specific 
performance  of  a  lease.  West  Va.,  etc,  Co. 
V.  Vinal,  14  W.  Va.  637  (point  5,  Syl.) ;  Oil 
Co.  V.  Oil  Co.,  47  W.  Va.  84,  102,  34  S.  E. 
923 ;  Bettman  v.  Harness,  42  W.  Va.  433,  26 
S.  E.  271,  36  L.  R.  A.  566;  McCarger  v.  Rood, 
47  Cal.  138 ;  Smith  v.  Church,  107  N.  Y.  610, 
14  N.  E.  825;  Ryder  v.  Robinson,  109  Mass. 
67;    Robinson  v.  Perry,  21  Ga.  183,  68  Am. 
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Dec.  455;  22  Am.  ft  Bng.  Ency.  Law  (Old 
Ed.)  072.  "Equity  assnmes  jurisdiction, 
liowever,  for  specific  performance  of  con- 
tracts, oyer  all  manner  of  rights  and  inter- 
ests connected  with  real  estate — for  example, 
in  addition  to  contracts  which  relate  to  fee- 
simple  interests  in  land,  leasehold  estates, 
life  estates,  easements,  exi)ectancies,  riparian 
rights,  and,  indeed,  any  interest  or  estate,  le- 
gal or  equitable,  which  arises  out  of  real 
property."  26  Am.  ft  Eng.  Ency.  Law  (2d 
Ed.)  104. 

Thus  it  appears  that  the  case  arises  under 
the  ordinary  equity  Jurisdiction,  and  not  up- 
on facts  calling  only  for  the  exercise  of  the 
extraordinary  Jurisdiction  by  injunction.  In 
such  case  the  injunction  becomes  a  mere  pro- 
cess in  the  exercise  of  ordinary  equity  Juris- 
diction. It  is  a  means  or  agency  used  to  pre- 
serve the  status  quo  pending  the  determina- 
tion of  the  rights  of  the  parties  in  equity, 
and  process  for  executing  the  final  decree, 
and  in  the  latter  instance  may  be  either  pro- 
hibitory or  mandatory,  according  to  the  exi- 
gencies of  the  case.  20  Ency.  PL  ft  Pr.  518; 
Wharton  v.  Stoutenburgh,  39  N.  J.  Eq.  299. 

For  the  foregoing  reasons,  the  two  decrees 
complained  of  will  be  reversed,  the  injunc- 
tions perpetuated,  and  the  causes  remanded 
for  such  further  proceedings  as  may  be  nec- 
essary to  give  the  appellant  full  relief  upon 
its  said  bills,  according  to  the  principles 
herein  stated,  and  the  rules  and  principles 
governing  courts  of  equity. 


(B6  W.  Va.  678) 

STATE  ▼.  EMBLEM.^ 

(Supreme  Cowrt  of  Appeals  of  West  Virginia. 

April  1,  1904.) 

DISOBUBRLT  HOUSE— RENTING  PBEUISB&— EVI- 
DENCE. 

1.  Upon  the  trial  of  an  indictment  for  leasing 
and  letting  a  house  to  be  used  as  a  house  of 
ill  fame,  a  written  instrument,  signed  and  ae^ 
knowledged  by  the  parties,  purporting  to  be  a 
contract  for  the  sale  of  the  property,  relied  upon 
as  a  defense,  may  be  shown  by  the  state  to  be  a 
collusive,  fraudulent  paper,  executed  for  the 
purpose  of  evading  the  statute,  and,  although 
on  its  face  a  contract  of  sale,  to  be  only  a  color- 
able and  sham  sale,  not  precluding  the  existence 
of  the  relation  of  landlord  and  tenant  between 
the  parties. 

2.  To  avoid  the  effect  of  such  a  paper,  the 
state  need  not  establish  by  direct  evidence  a 
separate  verbal  or  written  contract  of  lease.  It 
may  be  inferred  from  facts  and  circumstances 
showing  the  fraudulent  intent  and  purpose  of 
the  parties  in  the  execution  of  the  pretended 
contract  of  sale. 

Dent,  J.,  dissenting. 
(Syllabus  by  the  Ck>urt) 

Error  from  Circuit  Court,  Ohio  County. 
Elizabeth  Emblem  was  convicted  of  mis- 
demeanor, and  brings  error.    Affirmed. 

Dovener  ft  Ooniff,  for  plaintiff  In  error. 
F.  W.  Nesbitt,  Atty.  Gen.,  for  the  State. 

POFFENBARGER,  P.  In  the  criminal 
court  of  Ohio  county  Elizabeth  Emblem  was 

*Behearliig  dfiiil«d  December  U,  1904. 


convicted  on  a  charge  of  unlawfully,  wiU- 
fully,  and  knowingly  leasing  and  letting  a 
certain  house  to  one  Minerva  Martin,  to  be 
used  or  kept  as  a  house  of  ill  fame,  and 
subjected  to  a  fine  of  |200,  and  of  that 
Judgment  she  complains. 

She  rested  her  defense  upon  an  alleged  ex- 
ecutory contract  of  sale  of  the  property  to 
the  person  using  it  as  aforesaid,  and  as  evi- 
dence thereof  introduced  what  purports  to 
be  a  written  contract,  whereby  she  agreed 
to  sell,  and  the  other  painty  to  buy,  the  prop- 
erty, for  and  in  consideration  of  the  sum  of 
17,500,  on  the  following  terms:  $40  cash, 
the'  receipt  of  which  was  thereby  acknowl- 
edged, and  the  balance  In  equal  payments  x>f 
$312.09,  payable  every  quarter,  all  to  be 
fully  paid  on  or  before  the  1st  day  of  Oc- 
tober, 1906.  It  further  provided  for  the  pay- 
ment of  interest  on  all  deferred  payments 
in  advance  at  the  rate  of  8%,  and  that  the 
said  Martin  should  pay  all  taxes  and  assess- 
ments of  every  kind  that  should  be  levied 
on  the  property  after  the  date  of  the  agree- 
ment In  addition  to  the  foregoing  provi- 
sions, the  contract  contained  the  following 
clauses:  "It  is  expressly  agreed  by  and  be- 
tween the  parties  to  this  agreement  that  if 
any  one  of  said  installments,  or  the  interest 
accrued  thereon,  shall  not  be  paid  within 
three  days  after  falling  due,  then  all  of  said 
installments  remaining  unpaid  shall  at  once 
become  due  and  payable,  at  the  election  of 
the  said  first  party."  "And  the  Interest  paid 
on  such  purchase  money  shall  be  retained 
by  the  party  of  the  first  part,  for  the  use 
and  occupation  of  said  property  by  the  said 
second  party  prior  to  said  default;  and,  in 
case  said  Interest  is  not  paid  in  full  up  to 
the  time  of  said  default,  then  the  first  party 
shall  have  the  right,  and  it  is  hereby 'ex- 
pressly agreed,  that  the  personal  property  of 
the  said  second  party  now  on  said  premises, 
or  put  on  said  premises  during  the  .time  of 
this  contract,  shall  be  subject  to  a  sale  by  the 
said  first  party  to  pay  the  balance  of  said  in- 
terest up  to  the  time  of  said  default,  the 
proceeds  ot  which  sale  shall  be  retained  by 
said  first  party  for  the  use  and  occupation 
of  said  property."  '"Now,  therefore,  if  the 
said  party  of  the  second  part,  her  heirs,  ex- 
ecutors, administrators,  or  assigns,  shall  well 
and  truly  pay  the  said  purchase  money,  ha- 
terest,  taxes,  and  assessments  named  In 
this  agreement  as  it  becomes  due,  the  party 
of  the  first  part,  or  her  heirs,  will  well  and 
truly  make,  execute,  and  deliver  nnto  the 
party  of  the  second  part,  or  her  legal  rep- 
resentatives, a  good  and  sufficient  deed  of 
the  land  aforesaid.  But  on  failure  of  the 
party  of  the  second  part  to  pay  the  pur- 
chase money,  or  any  part  thereof,  or  the  in- 
terest, taxes,  and  assessments,  as  above 
mentioned,  then  this  agreement  shall  be  void, 
as  it  regards  the  party  of  the  first  part  at 
her  option." 

The  evidence  fires  the  value  of  the  prop- 
erty at  $3,200  or  $3,300,  and  the  rental  value 
at  $22  or  $23  per  month.     Minerva  Martin 
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applied  for  the  house  as  tenant,  but  was  in- 
formed by  Mrs.  Emblem  it  was  for  bale,  but 
not  for  rent.  She  then  Inquired  about  the 
terms,  and  Mrs.  Emblem  responded  by  ask- 
ing how  much  she  could  pay  down.  She 
said  |15,  which  she  paid,  and  was  let  into 
the  property,  and  has  since  paid  $12.50  per 
week.  The  contract  was  not  signed  until 
about  four  weeks  later,  when  she  was  called 
in  for  the  purpose  by  Mrs.  Emblem.  They 
both  signed  and  acknowledged  it  before  a 
notary  public,  and  later  Mrs.  Emblem  had  it 
recorded  in  the  county  court  clerk's  office. 
The  weekly  payments  were  called  "interest," 
and  no  demand  had  ever  been  made  for  pay- 
ment of  any  part  of  the  principal.  When 
she  made  application  for  the  house,  Minerva 
Martin  was  a  stranger  to  Mrs.  Emblem,  and 
no  inquiry  as  to  her  ability  to  pay  for  it 
was  made,  nor  was  the  value  of  the  property 
discussed,  nor  the  price.  Nothing  was  dis- 
cussed but  the  interest  Mrs.  Emblem  asked 
how  that  was  to  be  paid,  but  did  not  even 
mention  the  price  of  the  house.  Mrs.  Em- 
blem resided  hx  another  building,  standing 
close  to  the  house  in  question. 

At  the  instance  of  the  defendant  the  fol- 
lowing instructions  were  given:  "(2)  The 
court  instructs  the  Jury  that  if  they  believe, 
from  the  evidence,  that  the  contract  intro- 
duced in  evidence  between  the  defendant, 
Elizabeth  Emblem,  and  Minerva  Martin;  for 
the  property  mentioned  in  the  indictment, 
was  a  bona  fide  contract  of  sale,  and  that 
under  said  contract  the  said  defendant  part- 
ed with  the  ownership  and  control  of  said 
property,  then  the  jury  must  find  the  de- 
fendants not  guilty.  (3)  The  court  instructs 
the  Jury  that  if  they  believe,  from  the  evi- 
dence in  this  case,  that  the  contract  of  sale 
introduced  in  this  case  operated  between  the 
parties  thereto  as  a  bona  fide  sale  of  the 
^  property  mentioned  in  the  indictment,  then, 
'  even  if  they  believe  that  the  defendant  knew 
that  the  property  was  to  be  used  as  a  house 
of  ill  fame,  the  jury  must  find  the  defendant 
not  guilty.  (4)  The  court  further  instructs 
the  jury  that  the  contract  introduced  in  this 
case  is  upon  its  face  a  contract  of  sale  be- 
tween Elizabeth  Emblem  and  Minerva  Mar- 
tin for  the  sale  of  the  property  named  in 
the  indictment,  and  that  it  is  a  question  for 
the  jury  whether  jsuch  contract  was  bona 
fide  or  not." 

The  court  refused  to  give  the  following  in- 
structions requested  by  the  defendant:  "(7) 
The  court  instructs  the  jury  that  if  they  be- 
lieve, from  the  evidence,  that  the  defendant,' 
Elizabeth  Emblem,  and  Minerva  Martin, 
made  and  entered  into  the  contract  of  sale, 
introduced  in  evidence,  of  the  property  nam- 
ed in  the  indictment,  and  further  believe  that 
'  said  Minerva  Martin  occupied  said  property 
under  said  contract  of  sale,  then  the  jury 
must  find  the  defendant  not  guilty.  (8)  The 
court  instructs  the  jury  that  paper  writing 
introduced  in  evidence  is  by  its  terms  and 
in  legal  effect  a  contract  of  sale,  and  not  a 


lease,  and  that  if  Minerva  Martin  occupied 
said  property  under  said  contract  of  sale, 
then  the  jury  must  find  the  defendants  not 
guilty.  (9)  The  court  instructs  the  jury 
that,  if  they  believe  that  the  contract  of  sale 
introduced  as  evidence  in  this  cause  is  such 
a  contract  as  would  bind  the  defendant,  or 
such  as  the  law  would  enforce  between 
them,  then  the  contract  is  bona  fide,  and 
they  should  acquit  the  defendant.*' 

From  an  examination  of  the  instructions 
given  and  refused,  it  is  apparent  that  the 
ruling  in  State  v.  Emblem,  44  W.  Ya.  521,  29 
S.  E.  1031,  does  not  govern  this  case.  Here 
the  jury  have  been  instructed  that  the  paper 
writing  introduced  is  on  its  face  a  contract 
of  sale.  See  instruction  No.  5.  This  instruc- 
tion and  others  given  submitted  to  the  jury 
the  question  whether  it  was  a  bona  fide 
contract  of  sale.  Instructions  Nos.  T  and  8, 
refused,  were  so  framed  as  to  exclude  this 
inquiry.  Taken  as  a  Vhole,  these  instruc- 
tions are  not  open  to  the  objection  pointed 
out  in  State  ▼.  Emblem,  44  W.  Ya.  521,  29 
S.  E.  1031.  On  the  contrary,  they  submit 
the  very  question  which  the  court  in  that 
case  said  was  proper  to  be  submitted  to  the 
jury,  namely,  whether  the  contract  was  a 
sham  and  a  device.  The  jury  were  told, 
by  instructions  Nos.  2  and  3,  that  if  they  be- 
lieved, from  the  evidence,  that  the  contract 
had  been  entered  into  in  good  faith  as  a 
contract  of  sale,  they  should  find  for  the  de- 
fendant, even  if  they  believed  she  knew  the 
property  was  to  be  used  as  a  house  of  ill 
fame.  If  the  contract  was  never  intended 
to  be  enforced,  nor  to  effect  a  change  of 
ownership  or  control  of  the  property,  but 
only  to  be  used  as  a  protection  from  prose- 
cution for  violation  of  the  statute,  it  was  not 
a  bona  fide  contract;  and,  if  the  evidence 
was  such  that  the  jury  could  find  that  it  had 
been  executed  for  that  purpose,  and  no  oth- 
er, the  court  properly  gave  these  instructions, 
and  refused  instructions  Nos.  7  and  8.  Said 
last-mentioned  instructions  are  Inconsistent 
with  the  others.  Thcfy  say  mere  occupancy 
of  the  property  under  the  contract,  without 
regard  to  the  intent  of  the  parties  or  the 
function  the  contract  was  to  perform,  en- 
titled the  defendant  to  an  acquittal.  If 
given,  they  would  have  amounted  to  a  direc- 
tion to  find  for  the  defendant,  and  this 
would  have  been  irreconcilable  with  the  sub- 
mission by  the  other  instructions  of  an  in- 
quiry as  to  a  fact  upon  the  result  of  which 
the  finding  was  said  to  be  dependent  In- 
struction No.  9  seems  to  have  been  framed 
for  the  purpose  of  obtaining  from  the  court, 
for  the  guidance  of  the  jury,  a  definition  of 
the  term  "bona  fide  contract,*'  nsed  in  some 
of  the  other  instructions;  and,  if  it  had 
properly  defined  the  term,  it  should  have 
been  given.  But  it  did  not  do  so.  On  the 
contrary,  its  effect  would  have  been  to  con- 
fuse and  mislead,  instead  of  to  enlighten. 
Whether  a  contract  is  binding  and  enforce- 
able by  law  is  a  much  broader  and  more 
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difficult  qnestion  to  answer  than  whether 
the  parties  entered  into  It  with  honest  and 
lawful  intentions.  Moreover,  it  is  a  ques- 
tion of  law,  and  not  of  fact,  and  one  for  the 
court,  and  not  for  the  Jury.  The  manifest 
purpose  in  asking  this  instruction  was  to 
nullify  other  instructions  giyen,  hy  obtain- 
ing from  the  court  a  construction  of  them 
that  would  preclude  any  Inquiry  on  the  part 
of  the  Jury  as  to  the  Intent  of  the  parties 
to  the  contract  and  the  purpose  for  which 
it  was  executed. 

It  remains  now  to  say  whether  the  evi- 
dence Is  such  as  warranted  the  giving  of  the 
Instructions  and  Is  sufficient  to  sustain  the 
verdict  If  not.  Instructions  Nos.  7  and  8 
should  have  been  given,'  and  the  others  re- 
fused, and  the  verdict  set  aside.  The  osten- 
sible purchaser  was  a  strange  woman,  who 
came  with  the  pittance  of  $15  in  her  pos- 
session to  rent  a  property  worth  about  $3,300. 
Without  any  previous*  inquiry  as  to  her  abil- 
ity to  pay  for  It,  or  any  discussion  of  price 
or  terms,  except  the  payment  of  $50  per 
month,  to  be  known  as  "Interest,"  the  prop- 
erty was  sold  on  the  spot  to  this  strange, 
penniless  woman  at  the  price  of  $7,500,  and 
she  was  let  into  possession  of  it  In  addi- 
tion to  the  $50  per  month  interest,  she  was 
to  pay  $312.09  of  the  principal  every  quar- 
ter, besides  taxes  and  all  other  assessments, 
making  more  than  $154  per  month  to  be  paid 
under  the  contract.  Where  did  Mrs.  Emblem 
suppose  the  money  was  to  come  from?  Did 
she  expect  it  to  be  earned  in  washing,  sew- 
ing, teaching,  clerking,  or  any  other  honest 
vocation,  such  as  could  possibly  have  been 
followed  by  the  woman  who  applied  to  her 
for  the  property?  On  the  payment  of  $15, 
the  woman  was  let  into  the  house  four 
weeks  before  the  contract  was  signed.  Is 
it  customary  or  consistent  with  business 
principles  to  put  a  purchaser  under  an  ez* 
ecutory  contract  of  sale  in  possession  of  real 
property  without  payment  of  any  of  the  pur- 
chase money  and  prior  to  the  execution  of 
the  written  contract?  It  sometimes  occurs 
between  parties  having  confidence  In  each 
other;  but  are  rank  strangers  so  let  into 
property  as  purchasers?  The  woman  used 
the  house  from  October,  1900,  until  she  was 
Indicted  in  July,  1901,  and  was  still  occupy- 
ing it  at  the  time  of  the  trial  in  November, 
1901,  and  no  part  of  the  purchase  money 
was  ever  paid  or  demanded;  but  the  Interest 
was  paid  every  week.  This  circumstance, 
standing  alone,  would  signify  little,  if  any- 
thing; but,  considered  in  connection  with 
what  transpired  at  the  Inception  of  the  ar- 
rangement between  these  parties.  It  has  force 
and  weight  Nothing  was  of  sufficient  Im- 
portance then  to  merit  discussion  but  the 
"interest."  Subsequently  nothing  was  col- 
lected or  demanded  but  the  "Interest"  This 
Imports  that  the  contract  was  never  Intended 
to  have  any  elfect  or  to  be  enforced.  Did 
Mrs.  Emblem  know  the  purpose  for  which  the 
bouse  was  to  be  used?  The  rent  stipulated 


tot  under  the  designation  of  Interest  was  dou- 
ble the  rental  value  of  the  property  for  ordi- 
nary purposes.  She  took  a  contract  which  she 
knew  was  Impossible  of  performance,  except 
as  to  the  weekly  payments  of  "interest,"  and 
which  no  responsible  party  would  have  ex- 
ecuted. She  declined  a  rental  contract  which 
would  have  been  consistent  with  the  ability 
of  the  applicant  All  these  unusual,  extra- 
ordinary, and  apparently  unreasonable  acts, 
taken  in  connection  with  the  close  proximity 
of  her  residence  to  the  property,  and  the 
fact  that  it  was  used  for  the  illegal  purpose* 
aforesaid  for  about  four  weeks  before  the 
contract  was  signed,  were  amply  sufficient 
to  warrant  the  finding  that  she  knew,  at 
the  time  she  executed  the  paper,  what  use 
was  to  be  made  of  it  This  unusual  and 
extraordinary  conduct  does  not  emanate 
from  imbecility,  and  can  hardly  be  regarded 
as  merely  fortuitous.  Presumably  there  Is 
method  and  a  purpose  In  it,  something  dif- 
ferent from,  and  beyond,  an  ordinary  sale 
of  real  estate.  These  circumstances  plainly 
indicate  that  it  was  not  in  fact  intended  to 
be  a  contract  of  sale;  and, 'as  they  support 
the  hypothesis  of  an  arrangement  to  give 
legal  color  to  an  illegal  transaction,  it  was 
competent  to  direct  an  inquiry  by  the  Jury 
as  to  whether  that  was  the  actual  arrange- 
ment 

It  is  insisted  that,  in  order  to  sustain  a 
conviction,  there  must  be  evidence  of  a  se- 
cret verbal  or  written  agreement  for  a  lease 
of  the  property,  contrary  to,  and  inconsistent 
with,  the  alleged  contract  of  sale — some- 
thing in  the  nature  of  a  defeasance,  by  which 
control  of  the  property  is  retained  by  the 
alleged  vendor.  This  is  wholly  unnecessary; 
for  the  Jury  have  found  that  the  written  in- 
strument never  was  int^ided  to  have  any 
force  or  effect  as  between  the  parties,  but 
is  a  mere  collusive  arrangement  between  , 
them,  and  against  the  public,  to  prevent  the 
enforcement  of  the  statute.  They  have 
found  from  the  circumstances,  the  only  kind 
of  evidence  obtainable  in  such  cases,  that 
it  was  understood  and  agreed  between  these 
parties  that  notwithstanding  the  contract 
the  ostensible  vendee  was  never  to  pay,  nor 
the  vendor  to  collect,  anything  but  the  $50 
per  month,  and  that,  although  that  was  call- 
ed Interest  on  purchase  money,  it  was  In  fact 
nothing  but  rent  The  power  to  ascertain 
the  Intent  of  parties,  and  deal  with  them 
accordingly^  where  an  attempt  is  made  to 
evade  the  criminal  law,  is  well  settled.  Even 
the  records  of  courts  may  be  overturned  on 
the  ground  of  fraud,  and  the  criminal,  at- 
tempting to  lilde  himself  thereunder,  brought 
forth  and  punished.  "A  Judgment  of  acquit- 
tal upon  a  verdict  procured  by  fraud  will  not 
bar  a  second  trial  for  Hie  same  offense. 
Even  if  a  third  person  fraudulently  man- 
ages to  be  put  upon  the  Jury  to  acquit  a  pris- 
oner, the  latter  will  not  be  deemed  In  Jeo- 
pardy from  the  panel  so  constituted,  though 
himself  innocent  of  the  fraud,  and  the  Judge 
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may  direct  tbe  Juror's  withdrawal."  Bishop, 
Gr.  Law,  {  119.  "If  one  procures  himself  to 
be  prosecuted  for  an  offense  which  be  has 
committed,  thinking  to  get  off  with  a  slight 
punishment  and  to  bar  a  real  prosecution  in 
the  future;  If  the  proceeding  Is  really  man- 
aged by  himself,  either  directly  or  through 
the  agency  of  another — ^he  Is,  while  thus 
holding  his  fate  in  his  own  hands,  In  no 
jeopardy.  The  plaintiff  state  is  no  party  in 
fact,  but  only  such  in  name.  The  judge,  in- 
deed, is  Imposed  upon,  yet  In  point  of  law 
adjudicates  nothing.  All  was  a  mere  puppet 
show,  and  every  wire  mored  by  the  offender 
himself.  The  judgment,  therefore,  is  a  nol- 
Uty,  and  is  vo  bar  to  a  real  prosecution." 
Bish.  Cr.  Law,  $  1010. 

A  familiar  maxim  of  the  law  is  that  fraud 
vitiates  everything.  It  binds  neither  the 
state,  the  courts,  nor  individuals,  whatever 
the  form  of  Its  covering  may  be.  The  in- 
tent to  cover  and  hide  the  offense  here  char- 
ged by  this  alleged  contract  of  sale,  and  to 
set  up  a  sham,  shift,  and  device  under  which 
the  forbidden  acts  may  be  done  with  Im- 
punity, is  so  apparent  that  to  permit  it  to 
stand,  by  denying  the  right  of  the  courts  to 
go  under  it  and  dig  up  the  Intent  of  the  par- 
ties with  which  to  condemn  it  as  a  glaring 
and  brazen  fraud  upon  the  public  and  an  at- 
tempted obstruction  to  the  administration  of 
the  criminal  law,  would  be  a  travesty  upon 
justice  and  a  capitulation  on  the  part  of  the 
courts  and  the  Legislature  to  the  powers  of 
darkness,  as  well  as  a  violation  of  legal  prin^ 
dples.  Whether  Mrs.  Bmblem  is  liable  is 
not  determined  by  hei^  declaration  of  non- 
liability in  respect  to  the  transaction,  nor 
does  her  notice  thereof  to  the  public  by  the 
recordation  of  the  contract  avail  ansrthing. 
Whether  she  is  guilty  is  a  question  of  law, 
dependent  upon  the  facts  found  from  all  the 
evidence;  and  a  self-serving  act  or  declara- 
tion, forming  a  part  of  it,  if  competent,  has 
only  such  weight  as  the  Jury  may  deem  It 
entitled  to  under  all  the  circumstances.  The 
recordation  of  the  contract  is  a  self-serving 
act,  condemnatory  in  its  effect,  if  it  has  any 
weight.  She  could  have  no  purpose  In  it, 
other  than  that  of  attempting  to  give  her 
fraudulent  evasion  of  the  law  an  appearance 
of  fairness.  It  was  not  notice  of  any  lien  or 
title  in  her  for  the  protection  of  which  rec- 
ordation of  the  paper  was  necessary. 

The  admission  and  subsequent  exclusion 
of  certain  Improper  evidence  is  assigned  as 
error  for  which  there  should  be  a  reversal. 
Upon  this  question  the  authorities  are  di- 
vided. Thomp.  Trials,  §§  351,  723.  In  Specht 
V.  Howard,  16  Wall.  564,  21  L.  Bd.  348,  and 
the  decisions  of  a  number  of  the  states,  It  is 
held  not  to  be  reverslDle  error,  if  error  at 
all.  Of  course,  Inadmissible  evidence,  or 
rather  that  which  is  not  evidence,  but  relates 
to  the  parties  or  the  subject-matter  of  the 
controversy,  should  not  be  stated  in  the  hear- 
ing of  the  Jury;  but  errors  will  occur  In  all 
<M>urt8,  and  they  are  allowed  to  correct  their 


own  errors  in  proper  time,  and,  when  they 
have  done  so,  the  Injury  ought  to  be  deemed 
to  have  been  xrored  and  repaired.  To  say  it 
is  not  accomplished  by  the  Instruction  of  the 
judge  to  tbe  jury  not  to  consider  the  con- 
demned and  excluded  evidence,  and  his  re- 
jection of  it,  because  it  is  not  evidence,  is  to 
impute  to  the  juiy  a  stupidity  and  lack  of 
intelligence  and  mental  powers  Incompatible 
with  the  solid  qualities  which  the  law  ac- 
credits to  jurors. 

Mrs.  Bmblem  was  convicted  on  another 
indictment  for  leasing  or  letting  another 
house  to  Gene  Bdwards  for  the  same  unlaw- 
ful purpose.  Upon  the  trial  of  it,  the  evi- 
dence and  rulings  of  the  court  were  in  all 
substantial  respects  the  same  as  in  this  case, 
and  the  foregoing  rulings  and  observations 
render  it  unnecessary  to  write  a  separate 
opinion  in  it 

As  the  two  judgments  complained  of  are 
free  from  error,  they  will  be  affirmed 

DBNT,  J.  (dissenting).  William  and  BIIe- 
abeth  Bmblem  entered  into  conditional  con- 
tracts of  sale  of  their  separate  properties 
to  separate  grantees,  and  placed  them  in 
possession,  and  the  contracts,  which  were  in 
writing,  on  record.  Some  time  afterwards 
they  were  indicted,  charged  with  raiting  or 
leasing  their  properties  and  permitting  them 
to  be  used  for  the  purpose  of  maintaining 
houses  of  ill  fame.  They  were  found  guilty 
and  obtained  writs  of  error  to  this  court 

The  evidence  shows  that  at  the  time  of  the  > 
contracts  they  surrendered  all  ownership  and 
control  of  the  properties  to  their  grantees, 
and  there  is  no  evidence  tending  to  show 
that  they  claimed  or  were  exercising  owner- 
ship or  control  over  the  properties  at  the 
time  the  indictments  were  found.  A  similar 
case,  founded  on  a  similar  contract  against 
the  same  parties,  was  heretofore  determin- 
ed by  this  court  State  v.  Bmblem,  44  W 
Va.  621,  29  S.  B.  1081.  The  sole  question 
submitted  to  and  determined  by  the  jury  was 
whether  the  conditional  contracts  of  sale 
were  mere  shifts  or  devices  to  cover  up  the 
leasing  of  the  property  for  the  unlawful 
purpose  aforesaid,  and  not  a  parting  with 
the  ownership  and  control  of  the  property. 
The  jury  answered  in  the  affirmative,  and 
this  court  is  now  called  upon  to  say  whether 
the  evidence  was  sufficient  to  Justify  such 
finding.  There  was  no  evidence  at  all  show- 
ing that  the  defendants  exercised  any  acts 
of  control  or  ownership  over  the  property, 
and  the  jury  was  left  to  infer,  from  the 
nature  of  the  contracts  and  the  uses  to  which 
the  proi>erty  was  being  put  with  the  knowl- 
edge of  the  defendants,  that  the  contracts, 
though  on  their  faces  conditional  contracts 
of  sale,  were  mere  shifts  and  devices  to 
cover  up  a  leasing  or  renting  of  the  prop- 
erty with  knowledge  of  the  purposes  to 
which  it  was  being  put  This  finding,  in  my 
opinion,  is  not  justified  by  the  evidence,  for 
the  reason  that  the  defendants  had  the  right 
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to  sell  their  propertleB  and  surrender  control 
and  ownership  thereof,  to  avoid  liability  un- 
der the  statute  before  such  liability  arose 
or  attached.  And  it  matters  not  that  this 
was  their  object  in  so  doing,  so  they  sur- 
rendered complete  control  and  ownership, 
they  could  thus  relieve  themselves  from  fu- 
ture liability.  The  owner  and  controllers  of 
the  property  could  be  held  liable,  but  not 
those  who  had  disposed  of  their  ownership 
and  control,  though  it  be  only  conditionally 
done.  The  statute  is  only  Intended  to  cover 
the  leasing  of  the  property  by  the  owner  and 
controller  thereof,  and  not  sales  thereof,  ei- 
ther conditional  or  absolute.  Such  statutes 
are  strictly  construed,  and  strictly  confined 
to  those  who  are  plainly  included  in  the  lan- 
guage thereof.  1  Bish.  Grim.  Law,  §  693; 
Mitchell  V.  State,  34  Tex.  Or.  R.  311,  30  S. 
W.  810;  Lamar  v.  State,  30  Tex.  App.  693,  18 
S.  W.  78a 

It  may  undoubtedly  be  Inferred  from  the 
evidence  that  the  defendants  entered  into 
the  contracts  to  avoid  liability  tmder  the 
statute.  This  they  had  the  same  right  to 
do  as  any  person  has  the  right  to  avoid  be- 
ing guilty  of  ti  crime  or  being  responsible 
therefor.  If,  however,  it  had  been  shown 
that  the  contracts  were  entered  into,  not  for 
the  purpose  of  avoiding  guilt,  under  the  stat- 
ute, but  for  the  purpose  of  doing  the  thing 
forbidden  by  the-  statute,  under  the  guise 
of  a  sale,  and  that  the  defendants  still  con- 
tinued to  exercise  ownership  and  control 
over  the  property,  they  could  have  been  just- 
ly convicted.  There  is  no  evidence  justify- 
ing such  conclusion,  at  least  beyond  a  rea- 
sonable doubt;  but  the  state's  case  is  wholly 
lacking  in  this  respect  The  question  is 
whether  the  defendants,  acting  In  good  faith, 
had  the  right  to  shift  all  future  liability,  be- 
fore the  same  attached,  as  owners  and  con- 
trollers of  their  property,  to  the  shoulders 
of  their  grantees,  who  were  willing  to  as- 
sume such  liability  as  owners  and  controllers 
of  the  property  for  the  time  being.  They 
had  probably  been  advised  that  they  could 
do  so.  The  statute  does  not  so  forbid.  They 
executed  the  contracts  In  good  faith,  and 
had  them  recorded  where  they  gave  notice 


to  the  public;  thus  shifting  all  ownership 
and  control  of  the  property  and  right  to  pos- 
session thereof  to  their  grantees,  who  assum- 
ed the  same  for  a  full  consideration  there- 
tor.  Their  object  in  doing  so  was,  not  to 
evade  the  law,  but  to  comply  with  it — to 
surrender  their  ownership  and  control  and 
avoid  the  liability.  This  was  not  to  prevent 
or  hinder  the  enforcement  of  the  criminal 
law,  but  to  prevent  themselves  from  being 
classed  as  criminals  by  reason  of  their  own- 
ership and  control  of  the  property.  This  in 
no  wise  prevented  the  state  from  prosecu- 
tion of  those  who  were  in  actual  occupancy, 
ownership,  and  control  of  the  property,  or 
from  closing  and  abating  the  property  as  a 
nuisance. 

The  plain  Intent  of  the  Legislature  was  to 
render  the  property,  through  those  who  own- 
ed and  controlled  it,  liable  for  the  offense, 
and  was  not  intended  to  effect  those  who 
were  remotely  interested,  but  who  were  not 
owners  and  controllers  thereof.  The  stat- 
ute, being  derogatory  to  the  common  law. 
and  an  evasion  of  the  rights  of  individuals 
not  personally  guilty  of  crime,  should  be 
confined  to  those  mentioned  in  It  by  a  strict 
construction  thereof,  and  not  extended  to 
cover  those  who  were  endeavoring  in  good 
faith  to  avoid  being  guilty  of  offending 
against  its  express  meaning.  To  extend  its 
purpose  and  meaning  by  play  upon  the  words 
''shift,  device,  and  evasion,"  to  include  those 
not  within  its  terms,  is  to  legislate  and  not 
construe.  Courts  should  confine  themselves 
to  construction,  and  should  not  usurp  legis- 
lative powers,  unless  the  demand  for  so  do- 
ing is  imperative.  In  this  case  no  such  im- 
perative demand  exists,  as  the  state  Is  all- 
powerful  to  close  all  such  houses  without  re- 
sorting to  the  doubtful  expedient  of  punishing 
an  old  man  and  woman,  who  are  guilty  of 
no  criminal  Intent  to  evade  its  law,  while 
hundreds  who  are  actually  guilty  of  partici- 
pating in  the  offense,  and  patronize  and  up- 
hold its  evil,  are  permitted  the  freedom  of 
the  city.  I  may  be  wrong,  owing  to  my 
limited  information  on  the  subject;  but  to 
sudi  injustice  I  cannot  ass^it,  although  I 
have  no  sympathy  with  wrong  of  any  kind. 
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If ABTKB  —  IN JUBT  TO  8EBVANT— RKOLIGBNOS— 
CONTBIBUTOBT  NBGLIQXNCB  —  PBOZIMATB 
CAUSE  or  INJUBT— JUBT  QUESTIONS. 

1.  Where  a  freight  train  on  which  plaintiff 
and  other  laborers  of  a  railroad  were  ridins 
home  was  given  a  sudden  increase  of  speed 
and  a  yiolent  jerk  by  the  engineer  putting  on 
steam  in  response  to  a  signal  from  the  conduct- 
or when  the  slowing  train  was  naturally  expect- 
ed to  be  about  to  come  to  a  full  stop  to  let  the 
laborers  off,  there  was  negligence  on  the  part  of 
the  railroad. 

2.  In  an  action  against  a  railroad  for  injuries 
to  a  servant,  evidence  examined,  and  whether 
plaintiff  was  guilty  of  contributory  negligence 
held  a  question  for  the  jury  as  against  a  motion 
for  nonsuit 

3.  Whether  the  negligence  of  the  defendant  or 
the  contributory  nep^llgence  of  the  plaintiff,  if 
any,  was  the  proximate  cause  of  the  injury, 
was,  under  the"^  evidence,  also  a  question  for  the 
jury  as  against  a  motion  for  nonsuit 

Montgomery,  J.,  dissenting. 

Appeal  from  Superior  Court,  Burke  Comity; 
Neal,  Judge. 

Action  by  Joseph  Whlsenhant  against  the 
Southern  Railway  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed. 

Avery  ft  Avery  and  Avery  ft  Brwin,  (or 
appellant    S.  J.  Ervin,  for  appellee. 

CLARK,  C.  J.  The  plaintiff,  with  other  la- 
borers working  on  the  defendant's  road  west 
of  Morganton,  was  dally  hauled  to  his  work, 
and  returned  home,  on  the  work  or  gravel 
train.  This  train  stopped  at  Morganton  daily 
in  the  evening,  in  order  that  the  plaintiff 
and  other  laborers  living  at  that  place  might 
get  off.  There  was  evidence  tending  to  show 
the  following  to  be  the  facts- on  this  occa- 
sion: The  train  was  returning  from  work, 
and  was  running  backward,  the  caboose  in 
front;  then  four  fiat  cars,  on  which  the  la- 
borers sat  on  the  floor,  there  being  no  seats 
nor  railing;  then  the  tender  and  engine. 
The  caboose  was  locked  so  the  laborers  could 
not  enter  it  The  train  slowed  up  for  Mor- 
ganton, whereupon  the  plaintiff  got  up  and 
went  to  the  platform  of  the  rear  end  of  the 
caboose,  it  not  being  safe  to  stand  up  on  the 
flatcar,  and  stood  on  the  top  step  to  be  ready 
to  get  off  when  the  train  stopped.  There 
were  no  steps  to  the  flat  car  by  which  he 
<:ould  get  off.  The  engineer,  instead  of  stop- 
ping as  usual  at  that  point  in  response  to  a 
signal  from  the  conductor,  suddenly  put  on 
steam,  which  caused  a  sudden  and  violent 
Jerk,  which  threw  the  plaintiff  on  the  track, 
broke  his  skull,  and  otherwise  injured  him. 

This  sudden  increase  of  speed  and  violent 
jerk,  when  the  slowing  train  was  naturally 
expected  to  be  about  to  come  to  a  full  stop 
to  let  the  laborers  living  in  Morganton  get 
off,  was  negligence  on  the  part  of  the  defend- 
ant The  plaintiff  could  not  safely  have 
stood  up  on  the  flat  car,  and  in  stepping  upon 
the  rear  platform  of  the  caboose  car,  to  be 


ready  to  get^ff  more  readfly  and  promptly, 
the  plaintiff  was  not  guilty  of  contributory 
negligence,  unless  it  was  shown  that  this  was 
a  more  unsafe  place.  Whether  It  was  more 
unsafe  was  a  question  for  the  jury.  This  is 
not  the  case  of  one  sitting  in  a  passenger 
coach  getting  up  and  going  out  to  stand  upon 
the  platform.  Here  the  plaintiff  could  not 
get  into  the  caboose.  He  could  not  stand  up 
on  the  flat  car.  Whether,  in  going  upon  the 
platform  of  the  caboose,  he  took  a  greater 
risk  and  thus  incurred  contributory  negli- 
gence, and  whether,  if  he  did,  the  subsequent 
negligence  of  the  defendant  in  unexpectedly 
increasing  speed  (instead  of  stopping  as  us- 
ual), and  the  sudden  and  violent  jerk  which 
threw  the  plaintiff  off  the  train,  injuring  him, 
were  not  the  proximate  cause  of  the  injury, 
were  eminently  questions  of  fact  which  only 
a  jury  could  determine.  It  was  therefore  er- 
ror to  nonsuit  the  plaintiff,  fgr  by  so  doing 
the  judge  passed  upon  the  issues  of  fact 
which  should  determine  this  cause — (1) 
whether  or  not  the  plaintiff  was  guilty  of 
contributory  negligence;  (2)  if  that  was  true, 
was  such  contributory  negligence,  or  the  sub- , 
sequent  negligence  of  the  defendant  by  in- 
creasing speed  and  causing  the  plaintiff  to 
be  thrown  off,  the  proximate  cause  of  the  in- 
jury? If  the  plaintiff  could  have  escaped  un- 
hurt but  for  the  jerk,  the  negligence  of  the 
conductor  in  signaling  at  that  point  for  an 
increase  of  speed,  instead  of  stopping  as  usual 
for  the  plaintiff  and  others  to  get  off,  as 
from  custom  they  bad  a  right  to  expect,  and 
the  negligence  of  the  engineer  in  suddenly 
turning  on  steam,  thus  causing  a  violent  and 
unexpected  jerk,  was  the  proximate  cause. 
Upon  a  nonsuit,  the  evidence  must  be  taken 
in  the  most  favorable  light  for  the  plaintiff. 
The  cause  should  have  been  submitted  to  the 
jury,  with  appropriate  instructions  upon  the 
different  phases  of  the  evidence.  The  plain- 
tiff is  entitled  to  have  a  jury  pass  upon  his 
allegations  and  proofs,  as  guarantied  by  the 
Constitution. 
Error. 

MONTGOMERY,  J.  (dissenting).  This  ac- 
tion was  brought  by  the  plaintiff  to  recover 
damages  for  personal  injuries  sustained  by 
the  plaintiff  through  the  alleged  negligence 
of  the  conductor  on  one  of  defendant's  trains. 
The  negligence  complained  of  is,  in  sub- 
stance, as  follows:  That  the  defendant  owed 
the  plaintiff,  who  was  employed  by  defendant 
as  a  laborer  engaged  In  the  repairing  of  the 
railroad  track,  the  duty  of  carrying  the  plain- 
tiff to  and  from  Morganton  on  his  going  to 
and  returning  from  his  work;  that  the  habit 
and  custom  of  the  defendant  was  to  slow 
down  the  rate  of  speed  of  the  engine  and 
train  upon  reaching  a  cross  street  in  Morgan- 
ton  near  to  station,  so  that  the  plaintiff  could 
alight  and  go  to  his  home;  that  on  one  of 
these  return  trips  the  plaintiff,  while  stand- 
ing on  the  platform  of  the  caboose  when  the 
train  had  slackened  its  speed  and  he  was 
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ready  to  alight,  was  suddenly  hurled  to  the 
ground  through  the  negligent  conduct  of  the 
conductor,  who,  suddenly  and  without  warn- 
ing to  the  plaintiff,  gave  a  signal  to  the  en- 
gineer which  resulted  in  a  violent  jerk.  The 
evidence  did  not  make  good  the  allegations  of 
the  complaint  The  plaintiff's  evidence  was 
to  the  effect  that  it  was  the  habit  and  custom 
of  the  conductor  to  stop  the  train  at  the  cross 
street  in  Morganton,  and  that  the  plaintiff 
always  got  on  and  off  after  the  train  had 
been  stopped.  The  plaintiff's  evidence  was 
further  that,  as  the  train  approached  Mor- 
ganton and  had  slowed  to  a  low  rate  of  speed 
— that  is,  as  he  said,  from  three  to  five 
miles  an  hour — he  went  out  on  the  platform 
with  a  bundle  and  bucket  in  one  hand,  and 
holding  with  the  other  to  an  iron  rod  at- 
tached to  the  platform,  and  Just  as  he  was 
about  to  alight  was  thrown  off  and  to  the 
ground,  through  a  sudden  Jerk  and  motion  of 
the  cars,  and  l)adly  hurt  His  testimony  fur^ 
ther  was  that  if  he  had  been  sitting  down 
on  the  flat  cars  he  would  have  been  perfectly 
safe. 
The  much-discussed  question,  in  the  oral 
*  arguments  and  in  the  briefs,  on  the  subject 
of  contributory  negligence,  is  not  necessary 
for  us  to  discuss  from  the  view  we  have 
taken  of  the  case.  We  cannot  see  in  what 
particular  the  defendant  had  been  negligent 
There  cannot  be  culpable  negligence  in  any 
case  where  the  party  charged  with  the  negli- 
gence owes  no  duty  to  the  other.  In  Carter 
V.  Lumber  Co.,  129  N.  O.  203,  39  S.  B.  828, 
the  court  approves  of  the  definition  of  negli- 
gence given  by  Alderson,  B.,  in  Blythe  v.  Wa- 
ter Works,  25  !>.  J.  Bz.  213,  which  is  as  fol- 
lows: "The  omission  to  do  something  which 
a  reasonable  man,  guided  upon  those  con- 
siderations which  ordinarily  regulate  the  con- 
duct ef  human  affairs,  would  do,  or  doing 
something  which  a  provident  and  reasonable 
man  would  not  do;  and  an  action  may  be 
brought  if  thereby  mischief  is  caused  to  a 
third  party  not  intentionally."  Another  good 
definition  of  negligence  is  found  in  volume  7, 
A.  &  B.  Bnc.  of  Law,  p.  370,  which  is  in 
these  words:  "Actionable  negligence  is  the 
inadvertent  failure  of  a  legally  responsible 
person  to  use  ordinary  care,  under  the  cir- 


cumstances, in  observing  or  performing  a 
noncontractual  duty  implied  by  law,  which 
failure  is  the  proximate  cause  of  injury  to  a 
person  to  whom  the  duty  is  due."  Now,  un- 
der the  evidence  in  this  case  (we  mean  the 
plaintiff's  evidence),  the  duty  of  the  defend- 
ant was  to  furnish  the  plaintiff  safe  trans- 
portatlm  to  Morganton,  to  stop  the  train  at 
or  near  the  station,  at  the  usual  place  where 
the  plaintiff  got  off,  that  he  might  alight  in 
safety.  The  conductor  did  not  stop  the  train 
as  he  ought  to  have  done;  but  ttiat  was  not 
the  cause  of  the  injury.  The  cause  of  the  in- 
Jury  was  the  sudden  Jerk  of  the  train  by 
which  the  plaintiff  was  thrown  off  the  car 
and  injured.  If  that  Jerk  had  occurred  at  the 
stopping  place,  and  after  the  train  had  stop- 
ped, or  was  nearly  (almost)  to  a  full  stop— that 
is,  very  slowly  and  slightly  and  gently  creep- 
ing along— that  the  plaintiff  might  alight^ 
the  defendant  would  have  been  negligent 
Nance  v.  Bailroad,  94  N.  C.  619;  Denny  v. 
BaUroad,  132  N.  C.  340,  43  S.  B.  817.  But 
the  train  in  our  case  was  moving  at  from 
three  to  five  miles  an  hour,  and  the  defend- 
ant had  been  standing  some  little  time  on 
the  platform.  The  defendant  did  not  owe 
him  the  duty  to  keep  a  lookout  for  the  plain- 
tiff on  the  platform.  The  conductor  had  a 
right  to  suppose  that  he  was  in  a  place  of 
safety  which  had  been  provided  for  the  la- 
borers on  that  train.  A  Jerk  of  the  cars, 
therefore,  while  the  train  was  in  motion,  wa» 
not  negligence  in  the  conductor  so  far  as  this 
plaintiff  was  concerned,  who  was  standing 
on  the  platform.  The  defendant  owed  the 
plaintiff  no  duty  to  look  out  for  him  and  to 
care  for  him  in  that  unusual  place — that  place 
of  danger.  Of  course,  if  the  conductor  or  en- 
gineer had  seen  the  plaintiff  in  the  situation 
in  which  he  placed  himself,  the  sudden  Jerk 
of  the  cars,  if  it  had  occurred  then,  would 
have  been  evidence  of  negligence;  or  If  the 
plaintiff  had  been  where  he  ought  to  have 
been,  in  a  safe  place  by  his  own  admission, 
and  had  been  injured  by  the  sudden  Jeik, 
then  that  fact  would  have  been  evidence  of 
negligence  on  the  part  of  the  defendant 
Denny  v.  Bailroad,  supra. 

I  think  there  was  no  error  In  the  dlsmlssaL 
of  the  action  as  by  nonsuit 
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(70  S.  C.  &») 

GRIFFIN  ▼.  GRIFFIN  et  aL 

(Supreme  Court  of  South  Oarolina.     Noy.  24, 

1901) 

SUBROGATION— PUBCHASEB    AT    VOID    VOBBOLO- 

8UR»— PLBADINO . 

1.  Where  a  purchaser  at  a  void  sale  under  a 
mortgage  sues  to  subrogate  himself  to  the  rights 
of  the  mortgagee,  the  complaint  should  allege 
that  the  purchaser  bought  with  the  belief  that 
he  was  obtaining  the  legal  title,  and  should  set 
forth  the  amount  of  the  price. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Clarendon  Connty;  Leroj  F.  Youmans, 
Special  Judge. 

Action  by  Samuel  W.  Griffin  against 
Joseph  D.  Griffin  and  others.  From  an  or- 
der oyerrullng  a  demurrer,  defendants  aih 
peal.    Reversed. 

The  following  Is  the  complaint: 

"The  complaint  of  the  above-named  plaln- 
tlff  respectfully  shows  to  this  court: 

"(1)  That  on  the  16th  day  of  January,  A. 
D.  1S83,  the  defendant  Joseph  D.  Griffin 
made  and  delivered  to  Moses  Levi  his  bond, 
bearing  date  on  said  day,  conditioned  for 
the  payment  of  the  full  and  Just  sum  of  $2,- 
585  on  or  before  the  8th  day  of  December, 
1883,  with  interest  from  date  at  the  rate  of 
ten  per  cent  per  annum  until  paid  in  full. 

"(2)  That  on  the  19th  day  of  January, 
1883,  the  said  Joseph  D.  Griffin,  to  secure  the 
payment  of  said  bond,  executed  and  deliver- 
ed to  Moses  Levi  his  deed,  and  thereby  con- 
veyed, by  way  of  mortgage,  to  Moses  Levi, 
his  heirs  and  assigns,  the  following  lands 
and  tenements,  situated  In  the  said  county 
of  Clarendon:  'My  Individual  share  as  an 
heir  of  John  Griffin,  deceased,  of  the  real  es- 
tate owned  by  the  said  John  Griffin  at  the 
time  of  his  death,  and  five  separate  shares 
of  said  real  estate  of  five  other  heirs  of  the 
said  Jolm  Griffin,  which  have  been  conveyed 
to  me  and  which  I  am  the  owner.  The  real 
estate  of  which  the  said  six  shares  are  here- 
by granted,  bargained,  sold  and  released  (be- 
ing six-elevenths  thereof)  is  situate  in  said 
county  and  state,  on  Jack's  Creek,  contains 
183  acres,  and  is  bounded  south  and  west  by 
lands  of  J.  J.  HoUiday,  east  by  lands  of  L. 
N.  Richbourg,  and  north  by  lands  of  D.  W. 
Brallsford.  The  run  of  Jack's  Creek  being 
the  line  on  the  southeast  corner.' 

"(3)  That  the  said  deed  was  what  is  com- 
monly known  as  a  'Scotch  mortgage,'  and 
contained  a  condition,  in  substance,  that  if 
the  said  Joseph  D.  Griffin  sbduld  pay  or 
cause  to  be  paid  to  the  said  Moses  Levi  all 
his  indebtedness  to  him  then  existing  or 
thereafter  contracted,  as  well  as  the  sum  of 
money  evidenced  by  the  said  bond,  with  in- 
terest thereon,  if  any  shall  be  due,  according 
to  the  true  intent  and  meaning  of  the  said 
bond,  then  the  deed  of  bargain  and  sale 
should  cease,  determine,  and  be  utterly  null 
and  void.  But  in  case  of  nonpayment  of  the 
indebtMness  then  existing,  or  of  any  debt 
thereafter  contracted,  or  of  the  said  bond, 
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the  laid  Jos^h  D.  Griffin  empowered  the 
■aid  Moses  Levl»  his  heirs,  executors,  ad- 
ministrators, and  assigns,  to  grant,  bargain, 
sell,  and  convey  the  said  premises  at  public 
auction,  m^ke  a  conveyance  in  fee  of  the 
said  premises  to  the  purchaser  at  such  sale, 
and  after  deducting  from  the  proceeds  of 
sale  all  taxes  paid  by  the  mortgagee,  the 
principal  and  Interest  due  on  the  said  debt 
or  debts,  and  all  counsel  fees  and  costs  of 
sale^  then  to  pay  the  overplus,  if  any,  to  the 
said  Joseph  D.  Griffin,  who  further  agreed 
that,  upon  the  completion  of  said  sale  by 
conveyance,  the  purchaser  should  be  entitled 
to  immediate  possession,  and  any  holding 
thereafter  by  the  said  Joseph  D.  Griffin,  or 
other  person  holding  under  him,  shall  be  as 
tenant  of  the  said  purchaser,  at  a  rent  of 
$30  per  month,  payable  monthly,  and  giv- 
ing the  purchaser  the  right  to  terminate 
such  tenancy  and  obtain  possession  of  the 
premises. 

"(4)  That  on  the  20th-  day  of  January,  A. 
D.  1883,  the  said  mortgage  was  delivered 
to  the  register  of  mesne  conveyances  of  said 
county,  to  be  by  him  entered  on  record,  and 
was  recorded. 

"(5)  That  default  having  been  made  in  the 
payment  of  the  debt  secured  by  said  mort- 
gage, the  said  Moses  Levi,  under  the  power 
contained  in  said  mortgage,  on  the  4th  day 
of  February,  1884,  sold  the  shares  and  in- 
terest covered  by  and  described  in  the  said 
mortgage;  and  by  his  deed  containing  all 
necessary  recitations,  bearing  date  the  13th 
day  of  February,  1884,  the  said  Moses  Levi 
conveyed  the  premises  so  sold  to  Ferdinand 
Levi,  who,  by  his  deed  bearing  date  the  14th 
day  of  February,  1884,  conveyed  such  prem- 
ises to  the  said  Moses  Levi. 

"(6)  That  by  his  deed  bearjng  date  the 
16th  day  of  January,  A.  D.  1891,  the  said 
Moses  Levi  sold  and  conveyed  all  his  right, 
title,  and  interest  in  and  to  the  said  183- 
acre  tract  of  land  to  said  Samuel  W.  Grif- 
fin; that  the  Interests  and  shares  of,  in, 
and  to  said  land  so  conveyed  by  said  Moses 
Levi  covered  the  six  shares  thereof  which 
were  embraced  in  the  mortgage  executed  by 
said  Joseph  D.  Griffin,  referred  to  in  the  sec- 
ond paragraph  of  this  complaint,  and  ac- 
quired by  said  Moses  Levi  under  the  fore- 
closure sale  referred  to  in  the  fifth  para- 
grraph  of  this  complaint,  as  well  as  such 
shares  and  Interests  in  the  said  183-acre 
tract  of  land  as  were  otherwise  acquired  by 
said  Moses  Levi. 

"(7)  That  the  aforesaid  conveyance  from 
Moses  Licvi  to  Ferdinand  Levi,  bearing  date 
the  13th  day  of  February,  1884,  is  invalid, 
in  law,  by  reason  of  the  fact  that  the  same 
was  not  signed  in  the  name  of  the  mort- 
gagor by  the  mortgagee. 

"(8)  That  the  said  sale  and  invalid  convey- 
ance from  Moses  I^vi  to  Ferdinand  Levi, 
and  the  .said  conveyance  from  Ferdinand 
Levi  to  Moses  Levi,  and  the  said  conveyance 
from  Moses  Levi  to  Samuel  W.  Griffin,  the 
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plaintiff  herein,  had,  however,  the  effect  of 
transferring  and  assigning  the  said  bond  and 
mortgage,  and  the  debt  thereby  secured,  and 
ail  the  right,  title,  and  interest  of  the  said 
Ferdinand  Levi  and  the  said  Moses  Levi 
therein,  to  the  plaintiff,  Samuel  W.  Griffin, 
who  by  operation  of  law  is  subrogated  to  all 
the  rights  of  the  said  Moses  Levi  and  of  the 
said  Ferdinand  Levi,  acquired  by,  through, 
and  under  said  mortgage. 

"(9)  That  the  condition  of  said  bond  and 
mortgage,  as  hereinbefore  alleged,  has  long 
been  broken,  and  there  Is  due  and  remaining 
unpaid  upon  said  bond  and  mortgage  the  sum 
of  $2,585,  with  interest  thereon  from  the 
16th  day  of  January,  A.  D.  18S3,  at  the  rate 
of  ten  per  cent  per  annum,  until  fully  paid. 

"(10)  That  the  defendants  William  H. 
Griffin,  Richard  M.  Griffin,  and  Lawrence 
Griffin  have  been  for  a  number  of  years,  and 
are  now,  occupying,  using,  holding,  and  re- 
ceiving the  rents  and  profits  accruing  from 
the  aforesaid  mortgaged  premises,  alleging 
that  s]uch  occupancy  and  holding  is  in  behalf 
of  and  for  the  benefit  of  the  defendant  Joseph 
D.  Griffin. 

'Therefore,  the  plaintiff  demands  judg- 
ment: First,  that  the  defendant  Joseph  D. 
Griffin,  and  all  persons  claiming  under  him, 
be  forever  barred  and  foreclosed  of  all  right, 
title,  interest,  and  equity  of  redemption  in 
the  said  mortgaged  premises,  or  any  part 
thereof;  second,  that  the  mortgaged  premises 
be  sold  under  the  order  and  direction  of  this 
court,  and  the  proceeds  of  sale,  after  de- 
ducting the  costs  and  expenses  of  this  action 
and  of  such  sale,  and  any  taxes  that  may  be 
a  lien  upon  the  premises,  be  applied  to  the 
payment  of  the  amount  due  upon  the  bond 
and  mortgage  hereinbefore  set  forth,  with 
the  interest  thereon  to  the  time  of  such  pay- 
ment; third,  that  Judgment  be  entered  up  in 
favor  of  the  plaintiff  against  the  defendant 
Joseph  D.  Griffin  for  the  sum  of  $2,585,  with 
interest  thereon  from  the  16th  day  of  Janu- 
ary, A.  D.  1883,  at  ten  per  cent  per  annum, 
and  that  the  net  proceeds  of  sale  be  credited 
upon  said  Judgment." 

The  defendant  Joseph  D.  Griffin  demurs  to 
the  complaint  "and,  for  cause  of  demurrer, 
alleges  that  the  same  does  not  allege  facts 
sufficient  to  constitute  a  cause  of  action: 
(1)  In  that  it  does  not  allege  facts  showing 
that  the  plaintiff  herein  is  the  legal  or  equi- 
table owner  of  the  debt  bond,  and  mortgage 
mentioned  therein,  or  either  of  them;  (2) 
that  the  complaint  does  not  allege  facts  suffi- 
c;ient  to  show  that  the  plaintiff  owns  any 
interest  either  legal  or  equitable,  in  either 


the  debt  bond,  or  mortgage  mentioned  there- 
in." 

From  circuit  order  overruling  demurrec; 
defendants  appeal. 

Wilson  &  Diurant  for  appellants.  Jos.  F. 
Rhame  and  W.  O.  Davis,  for  respondent 

WOODS,  J.  The  circuit  court  overroled 
the  demurrer  to  the  complaint  and  the  de- 
fendants appeal. 

It  is  well  established  that  a  purchaser  who 
buys  at  a  void  sale  purporting  to  be  made 
under  the  power  contained  in  a  mortgage, 
with  belief  that  he  will  obtain  a  good  title, 
is  subrogated  to  the  rights  of  the  mortgagee, 
and  may  foreclose  the  mortgage.  As  we  un- 
derstand, the  objection  to  this  complaint  is 
that  there  is  no  allegation  that  the  purchaser 
bought,  and  paid  the  purchase  money,  hon- 
estly believing  that  he  would  obtain  a  good 
title.  In  Sims  v.  Steadman,  62  S.  0.  300,  40 
S.  B.  677,  followed  in  Chambers  v.  Book- 
man, 67  S.  G.  454,  46  S.  E.  39,  the  equity  of 
subrogation  is  placed  on  the  ground  that  the 
purchaser  bought  under  the  honest  belief  that 
by  the  sale  he  would  be  clbthed  with  the  le- 
gal title.  Perhaps  cases  may  arise  presenting 
peculiar  features  Justifying  the  court  in  ap- 
plying the  doctrine  of  subrogation  even  when 
the  purchaser  did  not  feel  confident  of  his 
title,  but  was  impelled  to  bid  at  the  sale  to 
protect  his  own  Interests,  rather  than  take 
the  risk  of  the  court  holding  a  sale  valid 
which  he  himself  regarded  invalid  or  of 
doubtful  validity.  No  sucfi  peculiar  circum- 
stances ar&  alleged  In  this  case,  and  the  de- 
murrer must  be  sustained. 

It  is  held  in  Givlns  v.  Carroll,  40  S.  C.  413, 
18  S.  E.  1030,  42  Am.  St  Rep.  889,  that  the 
subrogation  of  the  purchaser  to  the  rights 
of  the  mortgagee  is  ordinarily  limited  to  the 
amount  of  the  purchase  money,  and  for  this 
reason  the  payment  of  the  purchase  money 
and  its  amount  should  usually  be  alleged. 
We  do  not  say,  however,  that  a  purchaser 
might  not  have  equities,  as  between  himself 
and  the  mortgagee,  which  would  take  the 
case  out  of  the  ordinary  rule.  As  the  mort- 
gagee has  not  been  made  a  party,  and  he, 
and  not  the  mortgagor,  is  primarily  inter- 
ested in  this  question,  we  express  no  opin- 
ion as  to  whether  the  facts  alleged  in  the 
complaint  make  this  case  an  exception  to 
the  rule  laid  down  in  Givlns  v.  Carroll,  supra. 

The  Judgment  of  this  court  is  that  the 
Judgment  ojF  the  circuit  court  be  reversed, 
and  that  the  demurrer  be  sustained,  with 
leave  to  the  plaintiff  to  move  to  amend  as  he 
may  be  advised. 
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(70  a  C.  196)  

PARROTT  et  at  T.  BARRBTT  et  aL 

(Supreme  Court  of  South  Carolina.     Not.  23, 

1904.) 

WHJr-CONSTBUCriON— DEATH   OF  LIFE  TENANT 

—PABTITION— BIGHTS  OF  BEMAINDE£MSN 

— ESTOPPEIi--FAiaLY   SETTLEMENT. 

1.  Testator  devised  lands  to  A.  for  her  natural 
life  for  her  sole  and  separate  use,  and  on  her 
death  to  the  heirs  of  her  body  living  at  the 
time  of  her  death,  share  and  share  alike.  Beld, 
that  at  the  death  of  the  life  tenant  the  fee 
passed  to  the  children  and  grandchildren  then 
living,  per  capita. 

2.  A  father  joined  in  a  deed  of  partition  of 
lands  devised  to  his  mother  for  life,  and  at  her 
death  to  the  heirs  of  her  body,  but  died  before 
the  life  tenant  Held^  that  his  children  were 
not  estopped  on  the  death  of  the  life  tenant 
from  claiming  under  the  will,  though  they  re- 
mained in  possession  as  heirs  at  law  of  their 
father  after  his  death. 

3.  In  a  suit  by  granddiildren  of  testator  to 
enforce  a  trust  deed  executed  by  their  father, 
of  lands  set  apart  to  him  under  partition  deed 
between  his  mother,  as  life  tenant,  and  his 
brothers  and  sisters,  they  are  not  estopped  by 
the  judgment  from  suing  for  general  partition 
between  themselves  and  their  uncles  and  aunts 
under  the  will  of  their  grandfather. 

4.  Where  children  do  not  claim  from  their 
father,  but  directly  under  the  will  of  their 
grandfather,  they  are  not  affected  by  a  family 
settlement  to  which  their  father  was  a  party. 

Woods,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County. 

Action  by  Nettle  F.  Parrott  and  others 
against  George  McD.  Barrett  and  others  for 
partition.  From  the  decree,  all  the  parties 
appeal.    Modified. 

The  drcuit  decree  Is  as  follows: 
"This  is  an  action  for  partition.  The  sub- 
ject-matter thereof  is  a  parcel  of  land  con- 
taining 889  acres,  and  referred  to  in  the  mu- 
niments of  title  as  the  *Green  Tract*  The 
testimony  shows  the  land  to  be  of  unusually 
fertile  character,  and  the  market  value  high. 
The  Issues  of  law  are  few,  and  there  are 
practically  no  issues  of  fact 

"A  history  of  the  case  is  this:  The  land 
belonged  to  Capt.  James  Rembert,  who  died 
testate  many  years  since.  He  devised  it  to 
bis  daughter,  Jane  Rembert  Barrett,  'to  and 
for  the  natural  term  of  her  life  and  no  longer, 
to  her  sole  and  separate  use  ♦  ♦  ♦  and  at 
and  Immediately  upon  her  death  ♦  ♦  • 
I  give  and  devise  and  bequeath  the  said  tract 
of  land  to  the  heirs  of  her  body  who  may  be 
living  at  the  time  of  her  death,  share  and 
share  alike,  to  them  and  their  heirs  and  as- 
signs forever.'  This  Jane  lived  for  many 
years  after  the  death  of  her  father — ^proba- 
bly  fifty — and  only  died  in  the  year  1901; 
but  on  the  22d  day  of  December,  1874,  Jane 
and  her  children,  Charles,  Elizabeth,  George, 
Caleb,  Samuel,  Albertus,  and  Martha,  enter- 
ed into  a  paper  writing  whereby  they  under- 
took to  anticipate  the  time  for  partition  set 
in  the  will,  and  actually  effected  a  division 
of  the  Green  tract  betwixt  them.  Thereafter 
the  son  Charles  died  about  the  year  1880,  and 
the   plaintiffs  herein  are  his  children.    As 


will  be  conjectured  by  this  time,  the  plain- 
tiffs contend  they  were  heirs  of  the  body  of 
Jane  at  the  time  of  her  death,  and  are  now 
entitled  to  share  the  Green  tract  alike  with 
Jane's  children.  The  paper  writing  above  re- 
ferred to  is  in  the  handwriting  of  the  late 
Hon.  Thos.  B.  Fraser.  It  was  stated  in  ar- 
gument that  he  drew  it.  Annexed  thereto  is 
an  elaborate  plat  of  the  Green  tract,  divided 
into  twelve  parcels.  Some  of  the  parcels 
so  set  off  to  the  children  of  Jane  have  come 
into  the  possession  of  other  persons,  and 
some  have  become  Incumbered  by  stran- 
gers, and  of  some  strangers  are  warrantors. 
All  such  new  persons  are  parties  hereto. 
The  defendant  Mary  L.  Barrett  is  the  widow 
of  Charles  S.  and  mother  of  the  plaintiffs, 
and  she  has  become  the  owner  by  purchase 
of  two  parcels  of  land,  containing  together 
103  acres,  assigned  in  the  first  instance  to 
Samuel  J.  Barrett 

"I  am  of  the  opinion  that,  under  the  will 
of  James  Rembert,  the  daughter,  Jane,  took 
a  life  estate,  and  that  at  her  death  in  1901 
the  title  was  then  divisible  in  equal  shares 
betwixt  the  six  children  of  Jane  and  the 
plaintiffs,  her  grandchildren;  that  is  to  say, 
each  was  entitled  to  have  one-tenth  of  the 
whole. 

"It  was  argued  at  the  bar  (by  Mr.  Liv- 
ingston) that  the  testator  intended  the  share 
of  each  child  of  Jane  to  go  to  the  children 
of  each  child,  ahd  that  he  did  not  use  'heirs 
of  her  body*  and  'share  and  share  alike'  In 
a  technical  sense.  And  to  give  strength  to 
that  contention,  other  parts  of  the  will  were 
cited,  wherein  the  testator  directed  a  distri- 
bution *among  my  heirs  according  to  the  pro- 
visions of  the  act  generally  termed  the  stat- 
ute of  distributions';  but,  on  the  other  hand, 
the  use  by  the  testator  of  different  language 
for  different  devises  goes  to  show  he  had 
different  purposes,  and  not  one  purpose.  The 
language  of  the  will  is  too  plain  for  construc- 
tion, strong  as  the  argument  is.  Kemgood  t. 
Davis,  21  S.  C.  207. 

*'I  am,  however,  of  the  opinion  that  the 
paper  writing  above  referred  to,  together 
with  the  things  that  have  been  done  there- 
under, have  modified  the  direction  of  the 
will.  It  is  not  worth  while  to  state  the  law 
of  estoppel  and  of  confirmation  by  minors, 
for  it  rests  on  sound  principles  of  Justice 
and  equity. 

"In  the  case  at  bar,  Jane  was  entitled  to 
enjoy  the  entire  889  f^res  from  the  death  of 
the  testator,  James  Rembert,  in  1858,  until 
her  own  death,  in  1901,  and  to  the  exclusion 
of  her  children  and  their  children.  But  in 
1874,  twenty-seven  years  before  the  time  was 
ripe,  she  and  her  seven  children  made  the 
paper  writing  *in  anticipation  of  the  period 
prescribed  in  the  said  will,  and  for  the  nat- 
ural love  and  affection  which  she  bore  to  her 
said  children.'  If  that  paper  can  be  sustain- 
ed and  be  made  the  rule  of  division  now,  it 
ought  to  be  done.  It  goes  without  saying, 
had  the  plaintiffs  and  those  acting  for  them 
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ignored  the  paper  writing  and  held  their 
hands  nntll  1901,  they  could  now  demand 
that  the  letter  of  the  will  be  enforced.  But 
the  family  division  was  so  Just,  so  reason- 
able, and  so  for  the  benefit  of  all  concerned, 
that  it  deserved  the  most  serious  consider- 
ation at  the  hands  of  a  court  of  equity.  The 
parties  cannot  now  be  put  in  statu  quo. 
Each  of  them  has  used  and  enjoyed  his  or 
her  share  for  more  than  a  quarter  of  a  cen- 
tury. In  1887  the  plaintiffs  and  their  mother 
recovered  in  this  court  the  share  which 
Charles  S.  Barrett  had  accepted,  and  which 
one  W.  A.  James,  Sr.,  has  a  short  time  there- 
tofore fraudulently  gotten  from  them.  They 
have  ever  since  enjoyed  that  parcel  and 
claimed  it  as  their  own.  The  plaintiff  Net- 
tie reached  her  majority  in  1893,  Janie  in 
1896,  Lila  in  1897,  and  Charlton  25th  Au- 
gust, 1899.  This  action  was  begun  in  July, 
1901.  The  plaintiffs  knew  their  rights  under 
the  will  of  James  Bembert,  and  they  knew 
them  before  Jane's  death,  and  while  they  en- 
Joyed  the  rents  and  profits.  They  therefore 
have  not  begun  an  action  to  recover  a  newly- 
discovered  right  Mrs.  Mary  L.  Barrett  tes- 
tified: 'We  have  always  thought  that  at  the 
death  of  Mrs.  Barrett  they  would  act  accord- 
ing to  her  will,  and  there  would  be  a  new 
division.  Q.  Is  that  the  reason  why  you  and 
your  children  have  not  improved  it?  A. 
Yes.*  I  am  of  the  opinion  the  plaintiffs  have 
waited  too  long  to  undo  so  Just  a  family  ar- 
rangement, and  I  am  of  the  opinion  their  si- 
lence will  be  taken  as  a  confirmation  of  it 

"Looking,  therefore,  to  the  paper  writing 
for  a  chart  of  the  rights  of  the  parties,  what 
does  it  provide?  In  my  opinion,  the  shares 
set  aside  for  all  the  children  of  Jane  must 
stand  intact  in  whosesoever  hands  they  now 
be.  But  one  parcel,  No.  5,  containing  168^ 
acres,  was  set  aside  for  the  mother,  Jane,  '[a] 
for  her  life,  according  to  the  terms  of  the 
said  will;  [b]  and  that  in  case  there  should 
be  any  persons  living  at  her  death  who  may 
be  heirs  of  her  body  and  not  parties  to  this 
deed,  and  entitled  to  an  equal  share  in  the 
said  tract  of  land  under  the  terms  of  ths 
said  will,  then  that  lot  No.  5  shall  be  [1]  held 
as  a  common  fund  out  of  which  the  inter- 
ests of  said  heirs,  not  parties  hereto,  shall 
be  paid  and  satisfied;  or  [2]  for  the  reim- 
bursement  of  any  of  the  parties  to  this  deed 
of  settlement  whose  possession  may  be  dis- 
turbed, for  any  loss  from  such  disturbance 
by  such  heirs  not  herein  provided  for;  [3] 
or  the  reimbursement  of  any  purchasers  from 
any  of  the  parties  to  this  deed  who  may  be 
subjected  to  loss  by  such  heirs  not  herein 
provided  for  by  the  parties  hereby  confirm- 
ed.' The  letters  and  numbers  in  brackets 
are  my  own,  and  Are  not  in  the  paper  writ- 
ing. 

"How  shall  the  168^  acres  of  land  left  by 
Jane  in  1901  be  disposed  of?  Along  with 
the  paper  writing,  it  ought  to  be  inferred 
that  the  division  at  that  time  into  seven 
shares  for  the  children  was  one  of  equality. 


The  testimony  so  sliows,  as  welL  Had  all 
the  seven  children  lived  until  1901,  then  only 
that  portion  of  the  above-quoted  parts  ot 
the  paper  writing  marked  'a'  would  have 
been  operative,  and  the  168^  acres  would 
in  that  event  have  gone  in  equal  shares  to 
the  seven  children  who  signed  the  paper. 
But  so  much  of  the  quotation  as  is  marked 
'b*  refers  to  a  condition  which  has  arisen 
since  the  paper  was  executed.  There  were 
in  fact  persons  living  at  Jane's  death  who 
answered  the  description  of  heirs  of  her 
body,  and  not  parties  to  the  paper,  and  en- 
titled by  the  will  to  an  equal  share  of  the 
889  acres.  That  Is  the  event  on  the  hap- 
pening of  which  further  provision  was  made. 
"I  cannot  concur  in  the  view  of  defend- 
ants' counsel  (Blr.  Haynesworth)  that  the 
maker  of  the  paper  contemplated  other  chil- 
dren to  be  born  to  Jane.  The  paper  was 
drawn  by  counsel  of  especial  learning  in  the 
law,  and  he  saw  the  manifest  peril  which 
lurked  in  the  partition  ahead  of  the  allotted 
time.  The  words  of  the  paper  are  apt  and 
comprehensive  and  plain.  I  am  of  the  ojpin- 
ion  the  very  condition  has  arisen  which  the 
scrivener  had  in  mind.  Under  the  paper 
writing,  the  plaintiffs  have  received  together 
only  one-seventh  of  720^  acres,  and  they  have 
each  received  only  one-twenty-eighth  of  720% 
acres,  whereas  in  1901  they  were  each  en- 
titled to  one-tenth  of  the  whole  889  acres 
by  the  will.  The  paper  writing  has  provided 
how  the  deficiency  of  these  new  heirs  of  the 
body  should  be  made  good.  Not  in  full, 
perhaps*  but  so  far  as  the  funds  set  aside 
for  that  purpose  would  go.  The  clauses  2 
and  3  were  practically  the  same  thing.  One 
has  reference  to  the  reimbursement  of  a 
child  of  Jane;  the  other,  to  a  reimburse- 
ment of  a  purchaser  from  such  child.  The 
clause  Lis,  in  effect,  not  different  from  the 
clause  2.  Under  both  the  168%  acres  is  the 
trust  fund,  either  to  make  good  what  the 
six  children  might  be  called  on  to  pay  to  the 
four  grandchildren,  or  for  payment  direct 
to  the  four  grandchildren.  The  168%  acres 
was  also  the  only  fund  set  aside  by  the  set- 
tlement for  equality  of  division.  The  paper 
writing  provides,  'and  it  is  further  cove- 
nanted and  agreed  that  at  the  death  of  the 
said  ♦  •  •  Jane  •  •  •  and  all  heirs 
of  her  body  not  parties  hereto  shall  be  sat- 
isfied. Anything  which  remains  of  lot  5 
shall  go  as  directed  by  the  said  will  for  the 
whole  tract'  If,  therefore,  it  takes  the 
whole  of  the  168%  acres  to  make  the  plain- 
tiffs equal  under  the  family  settlement  with 
the  children  of  Jane,  then  the  whole  must  so 
go.  If  anything  remains  after  such  equality 
has  been  effected,  then  that  balance  must 
Itself  be  equally  divided  amongst  the  heirs 
of  Jane's  body,  share  and  share  alike.  It 
may  be  assumed,  under  the  family  settle- 
ment, and  under  the  testimony,  too^  that  one 
acre  of  the  land  was  and  is  practically  as 
good  as  another  acre,  so  that  the  unit  or 
value  for  division  is  one  acre.    Under  the 


&G.} 


PABBOTT  ▼.  BABBETT. 


665 


environment  of  1901,  each  heir  of  the  body 
of  Jane  is  entitled  to  have,  by  the  will,  89 
acres,  or  a  fraction  less.  Excluding  the  168% 
acres,  the  children  of  Jane  have  each  re- 
ceived, on  an  average,  101  acres  of  land, 
and  the  grandchildren,  the  plaintiffs,  have 
each  received  26%  acres.  If  the  168%  acres 
be  given  entirely  to  the  plaintiffs,  their  share 
will  not  then  be  equal  to  a  tenth  of  the 
whole;  but,  under  the  terms  of  the  family 
settlement,  they  can  get  no  more.  I  am 
therefore  of  the  opinion  that  the  168%  acres 
of  land  marked  'No.  5*  on  the  plat  is  of  right 
the  sole  property  of  the  plaintiffs,  and  it  is  so 
decreed. 

"It  was  stated  at  bar  that  no  notice  of 
lis  pendens  had  been  filed  in  the  action,  and 
that,  since  action  began,  the  Interests  of 
Charlton  S.  Barrett  had  been  purchased  by 
A.  B.  Stuckey,  Esq.  It  was  further  stated 
that  there  were  questions  betwixt  Mannes 
Baum,  creditor,  and  Geo.  M.  Barrett,  and  be- 
twixt T.  B.  McGhan,  creditor,  and  Margaret 
A.  Phillips,  which  questions  are  reserved  for 
future  and  further  considerations.  It  is  fur- 
ther ordered,  that  the  costs  of  this  action  be 
paid  as  follows,  to  wit:  the  costs  of  plaintiffs 
by  the  plaintiffs,  and  costs  of  defendants  by 
the  defendants." 

From  this  decree  all  parties  appeal. 

A.  B.  Stuckey  and  Johnstone  &  Cromer, 
for  plaintiffs.  Haynesworth  &  Haynesworth, 
Lee  &  Molse,  and  Knox  Livingston,  for  de- 
fendants. 

JONES,  J.  PlaintHfs  seek  partition  of  a 
tract  of  land,  889  acres,  formerly  in  Sum- 
ter, now  in  Lee,  county,  among  the  remain- 
dermen under  the  will  of  James  Bembert, 
deceased,  admitted  to  probate  May  11,  1858. 
The  second  clause  of  the  will  provides: 
"Second.  I  will,  devise  and  bequeath  to  my 
beloved  daughter,  Jane  Barrett,  all  of  that 
tract  of  land  lying  towards  the  south  of  my 
plantation,  known  as  the  Green  tract  of  land, 
to  and  for  the  natural  term  of  her  life  and 
no  longer;  to  her  sole  and  separate  use,  to 
be  in  no  way  subject  to  the  debts,  contracts 
or  control  of  her  present  or  any  future  hus- 
band; and  at  and  immediately  upon  the 
death  of  my  said  daughter,  Jane  Barrett,  I 
give,  devise  and  bequeath  the  said  tract  of 
land  to  the  heirs  of  her  body  who  may  be 
living  at  the  time  of  her  death,  share  and 
share  alike;  to  their  heirs  and  assigns  for- 
ever. To  be  esteemed  and  regarded  as  of  the 
value  of  five  thousand  dollars."  Jane  Bar- 
rett died  in  April,  1901,  and  this  action  was 
commenced  on  22d  July,  1901.  The  plaintilfs 
are  the  children  of  Charles  8.  Barrett,  who 
was  the  son  of  Jane  Barrett,  and  died  in 
April,  1880,  before  the  death  of  the  life  ten- 
ant The  defendants  are  the  children  of  Jane 
Barrett  and  those  in  privity  with  them. 
Partition  as  claimed  was  resisted  mainly  on 
two  grounds:  (1)  That  "heirs  of  the  body 
who  may  be  living  at  the  time  of  her  death. 


share  and  share  aUke,''  means  children  of 
Jane  Barrett  living  at  the  time  of  her  death, 
and  therefore  excludes  plaintiffs,  who,  as 
grandchildren,  do  not  answer  that  descrip- 
tion. (2)  The  plaintiffs,  by  their  ratification 
thereof  or  estoppel  to  deny,  are  bound  by  a 
partition  of  said  lands  made  in  1874  among 
the  life  tenant,  Jane  Barrett,  and  her  chil- 
dren, including  Charles  S.  Barrett,  the  father 
of  plaintiffs.  The  circuit  court,  in  a  decree 
herewith  reported,  held  that  under  this  will 
— there  being  six  children  and  four  grand- 
children answering  the  description  "heirs  of 
the  body*"  etc. — each  of  the  four  plaintiffs 
was  entitled  to  one-tenth  of  the  land,  but 
that  their  right  was  modified  by  the  parti- 
tion of  1874,  which  he  held  plaintiffs  had  con- 
firmed. It  was  therefore  decreed  that  plain- 
tiffs, in  addition  to  the  tracts  Nos.  1  and  3, 
containing  106%  acres,  set  apart  to  Charles 
S.  Barrett,  plaintiffs*  father,  in  said  parti- 
tion, should  receive  tract  No.  5,  containing 
168%  acres,  which  had  been  set  apart  to  Jane 
Barrett,  life  tenant,  in  said  partition  agree- 
ment, which  contained  this  stipulation: 
"And  it  is  hereby  further  agreed  by  the  said 
parties,  that  the  said  lot  No.  5,  assigned  to 
Mr&  Jane  Barrett,  shall  be  held  by  her  for 
her  life,  according  to  the  terms  of  the  said 
will,  and  that  in  case  there  should  be  any 
person  living  at  her  death,  who  may  be  heirs 
of  her  body  and  not  parties  to  this  deed,  and 
entitled  to  an  equal  share  in  the  said  tract  of 
land  under  the  terms  of  the  said  will,  then 
that  said  lot  No.  5  shall  be  held  as  a  com- 
mon fund,  out  of  which  the  interest  of  such 
heirs,  not  parties  hereto,  shall  be  paid  and 
satisfied,  or  for  the  reimbursement  of  any  of 
the  parties  to  this  deed  of  settlement,  whose 
possession  may  be  disturbed,  Xor  any  loss 
from  such  disturbance  by  such  heirs  not 
herein  provided  for,  or  the  reimbursement  of 
any  purchasers  from  any  of  the  parties  to 
this  deed  who  may  be  subjected  to  loss  by 
such  heirs  not  herein  provided  for  by  the 
partition  hereby  confirmed.  And  it  is  fur- 
ther covenanted  and  agreed  that  at  the  death 
of  the  said  Mrs.  Jane  Barrett  and  all  heirs 
of  her  body  not  parties  hereto  shall  be  satis- 
fied, anything  which  remains  of  lot  No.  5 
shall  go  as  directed  by  the  said  will  for  the 
whole  tract."  In  reaching  this  conclusion, 
the  circuit  court  held  that,  under  the  testi- 
mony, one  acre  of  land  was  practically  as 
good  as  another,  and  therefore  took  one  acre 
as  the  unit  of  valuation,  so  that  the  plain- 
tiffs, under  the  will  being  entitled  to  foiu:- 
tenths  of  the  889  acres  or  355  acres  (omitting 
fractions)  and  having  received  106  acres 
through  their  father  under  the  partition  of 
1874,  were  entitled  to  249  acres ;  but,  having 
confirmed  the  partition  agreement,  their  fur- 
ther recovery  was  limited  to  tract  No.  5,  con- 
taining 168  acres,  the  stipulated  fund  for 
equalization. 

Both  sides  appeal ;  the  plaintiffs  contend- 
ing that  they  had  not  confirmed  the  partition 
of  1874,  and  were  not  estopped  thereby,  and 
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were  each  entitled  to  one-tenth  of  the  whole 
889-acre  tract;  the  defendants  contending 
that  plaintiffs,  having  ratified  the  partition 
of  1874,  must  be  held  as  satisfied  therewith, 
and  that  If  entitled  to  any  relief  as  "heirs  of 
the  body,"  etc.,  of  Jane  Barrett,  they  should 
be  restricted  to  a  partition  of  tract  No.  5, 
In  accordance  with  the  terms  of  the  will, 
share  and  share  alike  with  defendants. 

We  agree  with  the  circuit  court  in  the 
construction  of  the  will.  The  plaintiffs,  as 
children  of  Charles  S.  Barrett,  the  son  of 
Jane  Barrett — their  father  having  died  Tje- 
fore  Jane  Barrett — answered  the  description 
of  heirs  of  the  body  of  Jane  Barrett;  and,  the 
win  expressly  directing  that  the  heirs  of  her 
body  living  at  her  death  should  share  and 
share  alike,  the  plaintiffs  take  per  capita, 
and  not  per  stirpes,  and  so  are,  under  the 
will,  each  entitled  to  one-tenth  of  the  tract 
of  land  in  question.  This  conclusion  Is  fully 
sustained  by  the  cases  of  Kerngood  v.  Davis, 
21  S.  C.  206;  Dukes  v.  Faulk,  37  S.  C.  265,  16 
S.  E.  122,  34  Am.  St.  Rep.  745. 

We  do  not  think  that  plaintiffs  have  done 
anything  with  reference  to  the  partition  of 
1874  which  should  prevent  the  assertion  now 
of  their  rights  under  the  will.  The  first 
matter  which  is  relied  on  as  an  estoppel 
against  plaintiffs  to  assert  their  present  claim 
is  that  plaintiffs,  with  their  mother,  Mary  L. 
Barrett,  after  the  death  of  the  father,  Charles 
S.  Barrett,  continued  to  use  the  land  set 
apart  to  Charles  S.  Barrett  as  his  heirs  at 
law.  We  see  nothing  in  this  Inconsistent 
with  plaintiffs'  claim  under  the  will.  Jane 
Barrett,  the  life  tenant,  had  the  absolute  dis- 
posal of  her  life  estate.  In  her  motherly 
affection  and  unselfishness,  she  chose  to 
share  her  life  estate  with  her  children.  But 
the  plaintiffs  were  In  no  wise  parties  to  the 
partition  agreement,  at  which  time  three  of 
them  were  unborn,  and  the  eldest  was  only 
about  two  years  old.  The  legal  effect  of  the 
partition  agreement  or  deed,  so  far  as  plain- 
tiffs are  concerned,  was  merely  to  convey  the 
life  estate  of  Jane  Barrett  to  the  persons  des- 
ignated. Plaintiffs*  right  to  use  the  estate 
which  Jane  Barrett  conveyed  to  their  father 
and  his  heirs  was  cast  upon  them  by  law, 
and  as  the  result  of  Jane  Barrett's  generos- 
ity, not  by  any  agency  of  defendants.  If 
plaintiffs  received  any  benefits,  the  benefits 
did  not  come  from  defendants,  nor  were  de- 
fendants misled  thereby,  nor  was  any  action 
thereby  Induced  to  defendants*  prejudice.  If 
plaintiffs,  on  coming  of  age,  during  the  life 
of  the  life  tenant,  had  repudiated  the  parti- 
tion and  reconveyed  to  Jane  Barrett,  no  In- 
terest of  defendants  could  have  been  favor- 
ably affected.  We  see  no  element  of  estoppel 
in  pals  in  this. 

It  Is  suggested  that  the  facts  that  the 
plaintiffs  continued  to  occupy  the  lands  set 
apart  to  their  father  on  coming  of  age  during 
the  life  of  the  life  tenant,  without  some  act 
in  repudiation  of  the  partition,  was  holding 
onto  an  advantage,  Inasmuch  as  it  was  pos- 


sible that  plaintiffs  might  (1)  not  survive  the 
life  tenant,  and  so  would  lose  all  interest  In 
the  889-acre  tract;  or  (2)  in  the  event  of  one 
or  more  of  the  other  children  of  Jane  Bar 
rett  dying  before  her,  leaving  children,  plain- 
tiffs' interest  might  be  less  than  what  they 
might  take  under  the  partition.  These  were 
possible  contingencies,  but  the  conduct  of 
plaintiffs  would  still  not  work  an  estoppel. 
The  general  rule  of  estoppel  in  pals  is  that 
"when  one  person,  by  his  statements,  con- 
duct, action,  behavior,  concealment,  or  even 
silence,  has  induced  another,  who  has  a  right 
to  rely  upon  these  statements,  etc.,  and  who- 
does  rely  upon  th^m  in  good  faith,  to  believe 
in  the  existence  of  the  state  of  facts  with 
w^hich  they  are  incompatible,  and  act  upon 
that  belief,  the  former  will  not  be  allowed  to 
assert,  as  against  the  latter,  the  existence 
of  a  different  state  of  facts  from  that  Indi- 
cated by  his  statement  or  conduct.  If  the 
latter  has  so  far  changed  his  position  that 
he  would  be  Injured  thereby."  4  Am.  &  Eng. 
Dec.  in  Eq.  258.  To  work  an  estoppel,  the 
matter  relied  on  must  have  induced  the  party 
claiming  estoppel  to  assume  a  position  which 
he  otherwise  would  not  have  taken.  Draffin 
V.  Charleston,  C.  &  G.  R.  Co.,  84  S.  C.  464, 
13  S.  E.  427;  4  Am.  &  E.  Dec.  in  Eq.  281.  It 
follows  that  an  act  done  after  the  party's 
position  has  been  taken  or  changed  will  not 
avail  as  ground  for  estoppel,  because  it  can- 
not have  been  relied  upon.  4  A.  &  B.  Dec. 
in  Eq.  286.  Whatever  position  defendants 
were  induced  to  take  was  taken  in  1874.  It 
does  not  even  appear  that  defendants  have 
made  any  expenditures  by  way  of  Improving 
the  premises  set  apart  to  them  in  the  parti- 
tion, either  before  or  after  the  plaintiffs  at- 
tained their  majority. 

It  is  further  contended  that  plaintiffs  are 
estopped  by  record  in  the  case  of  Mary  L. 
Barrett  and  the  plaintiffs,  by  their  guardian 
ad  litem,  against  William  A.  James,  Sr.,  re- 
sulting in  a  decree  adjudging  Mary  L.  Bar- 
rett and  plaintiffs  here  entitled  to  the  tracts 
which  had  been  set  apart  to  Charles  S.  Bar- 
rett in  the  partition  as  his  heirs  at  law,  and 
entitled  to  Judgment  against  James  for  rents 
and  profits  during  his  occupancy  of  said 
premises.  It  appears  that  on  January  26, 
1876,  Charles  S.  Barrett  mortgaged  the  said 
parcels  of  land  to  Thos.  J.  McCutchen  &  Co. 
to  secure  a  debt  of  $608.44,  which  mortgage 
had  been  foreclosed,  and  said  parcels  sold 
to  Holmes  &  Durham,  who  afterwards  con- 
veyed to  James.  In  1887  the  widow  and 
children  of  Charles  S.  Barrett  commenced 
the  action  against  James,  alleging  that 
Holmes  &  Durham  had  bought  said  parcels 
under  an  agreement  with  Charles  S.  Barrett 
to  convey  to  Mary  L.  Barrett  and  her  chil- 
dren as  soon  as  the  loan  for  the  purchase 
money  was  repaid;  that  said  James  bad 
bought  with  knowledge  of  said  agreement; 
and  that  Mary  L.  Barrett  and  her  children 
owned  said  land  as  tenants  in  common,  and 
as  heirs  at  law  of  Charles  S.  Barrett    The- 
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decree  of  Judge  Kershaw,  dated  September 
15,  1887,  directed  James  to  convey  said  par- 
cels of  land  to  Mary  L.  Barrett  and  the  plain- 
tiffs here,  as  heirs  at  law  of  Charles  S.  Bar- 
rett, and  to  pay  them  $859.68,  excess  of  rents 
and  profits  during  his  possession,  1882  to 
1887,  over  payments  by  him  to  Holmes  & 
Durham,  etc.  In  February,  1888,  James 
made  the  conveyance  as  ordered  by  the  court, 
and  plalntifTs  have  been  in  possession  ever 
since.  That  suit  was  not  between  the  same 
parties  and  does  not  involve  the  same  cause 
of  action  as  the  present  suit.  No  right  un- 
der the  will  was  asserted  In  that  suit  As 
already  stated,  their  claim  of  the  premises 
during  the  life  of  Jane  Barrett,  as  heirs  at 
law  of  Charles  S.  Barrett,  was  perfectiy  con- 
sistent with  the  present  claim  under  the  will. 
Judge  Kershaw  expressly  refrained  from  ex- 
pressing any  opinion  upon  the  proper  con- 
struction of  the  will  of  James  Rembert  or 
the  eCFect  of  the  partition. 

The  foregoing  are  the  only  matters  relied 
on  to  show  any  confirmation  of  plaintiffs 
of  the  partition,  or  estoppel  to  assert  rights 
under  the  will.  The  partition,  in  so  far  as 
plaintiffs  are  concerned,  cannot  be  sustained 
on  the  ground  that  it  was  a  family  settle- 
ment, as  plaintiffs  had  no  voice  therein,  and 
their  rights  under  the  will  could  not  be 
varied  in  such  a  settlement  unless  they  were 
properly  represented  in  It  Plaintiffs  have 
been  diligent  in  the  assertion  of  their  rights, 
as  no  cause  of  action  accrued  to  them  until 
the  death  of  the  life  tenant,  and  they  brought 
this  action  within  a  few  months  of  the  life 
tenant's  death. 

In  the  settiement  of  this  case^the  court  Is 
disposed,  as  far  as  possible,  consistentiy  with 
plaintiffs'  rights,  to  preserve  the  possession 
of  defendants,  or  their  privies,  of  the  par- 
cels set  apart  to  them  in  said  partition,  as 
they  are  bound,  as  among  themselves,  to 
abide  by  the  same.  The  court,  however,  is 
not  quite  satisfied  with  the  rule  adopted  by 
the  circuit  court,  in  holding  that  each  acre 
is  practically  as  good  as  another,  and  in 
making  one  acre  the  unit  of  value,  as  the 
testimony  is  very  meager  on  that  subject. 
We  therefore  think  that  each  parcel  as  set 
apart  in  the  partition  of  1874  should  be 
valued  by  appraisers  appointed  for  that  pur- 
pose, and  that  plaintiffs  should  first  be  al- 
lotted tracts  1  and  3,  now  occupied  by  them; 
then,  to  the  extent  necessary  to  give  them 
four-tenths  of  the  value  of  the  whole  tract 
of  889  acres,  they  should  be  allotted  from 
tract  No.  5,  containing  1G8^^  acres;  then,  if 
this  be  still  Insufilclent,  any  deficiency  re- 
maining should  be  made  up  to  them  by  an 
assessment  for  equality  of  partition  upon 
each  parcel  assigned  to  defendants  In  the 
partition.  In  the  proportion  which  the  value 
of  their  respective  parcels  bears  to  said  de- 
ficiency, to  be  paid  by  defendants  or  their 
privies  within  such  reasonable  time  as  the 
circuit  court  may  fix,  and,  in  default  of  such 
payment,  plaintiffs  to  have  leave  to  apply  to 


the  circuit  court  for  the  proiffet  relief.  After 
plaintiffs  shall  have  thus  received  four-tenths 
of  the  whole  tract  of  889  acres,  the  defend- 
ants shall  be  entitied  to  the  parcels  re- 
spectively assigned  to  them  in  said  partition. 
If  the  whole  tract  No.  5  be  not  required  to 
give  plaintiffs  four-tenths  of  the  whole  889 
acres,  the  remainder  should  be  partitioned 
according  to  law  among  the  defendant  chil- 
dren of  Jane  Barrett 

The  judgment  of  this  court  Is  that  the  de- 
cree of  the  circuit  court  Is  modified  in  the 
particulars  named,  and  the  cause  Is  remand- 
ed for  such  further  proceedings  as  may  be 
necessary  to  carry  out  the  views  above  an- 
nounced. 

WOODS,  J.  (dissenting).  I  concur  In  the 
construction  given  to  the  will  of  James  Rem- 
bert in  the  opinion  of  Mr.  Justice  JONES — 
that  his  daughter,  Jane  Barrett,  took  a  life 
estate,  with  remainder  to  such  persons  per 
capita  as  should  answer  the  description  of 
heirs  of  her  body  at  the  time  of  her  death. 
But  I  cannot  agree  that  the  plaintiffs  are 
not  bound  by  the  terms  of  the  deed  for  the 
partition  of  the  land.  Mrs.  Barrett  left  sur- 
viving her,  as  the  heirs  of  her  body,  six 
children,  and  the  plaintiffs,  the  four  chil- 
dren of  Ohai^les  Barrett,  a  son  who  died  be- 
fore his  mother.  Under  the  will,  therefore, 
the  plaintiffs  would  be  entitied  to  four-tenths 
of  the  land  devised.  The  question  Is  wheth- 
er they  have  bound  themselves  by  election 
to  a  different  family  arrangement  Obvious- 
ly neither  Charles  Barrett  in  his  lifetime, 
nor  the  plaintiffs,  as  his  heirs,  were  entitled 
to  any  portion  of  the  land  until  the  death  of 
the  life  tenant,  Jane  Barrett  But  during 
his  lifetime,  and  by  an  agreement  between* 
Mrs.  Barrett  and  her  children,  which  was 
also  a  mutual  conveyance,  all  the  land  was 
actually  partitioned  among  the  children,  ex- 
cept a  tract  of  168^  acres,  known  as  lot 
No.  5,  which  it  was  convenanted  "should  be 
held  by  Mrs.  Jane  Barrett  for  her  life,  ac- 
cording to  the  terms  of  James  Rembert's 
will;  and  in  case  there  should  be  any  per- 
sons living  at  her  death. who  may  be  heirs 
of  her  body  and  not  parties  to  the  said  deed, 
and  entitled  to  an  equal  share  in  said  tract 
of  land  under  the  terms  of  said  will,  then 
that  said  lot  No.  5  shall  be  held  as  a  com- 
mon fund,  out  of  which  the  interest  of  such 
heirs  not  parties  to  said  deed  shall  be  paid 
and  satisfied,  or  for  the  reimbursement  of 
any  of  the  parties  to  said  deed  of  settle- 
ment whose  possession  may  be  disturbed 
for  any  loss  from  such  disturbance  by  such 
heirs  not  in  said  deed  provided  for,  or  the 
reimbursement  of  any  purchasers  from  any 
of  the  parties  to  said  deed  who  may  be  sub- 
jected to  loss  by  such  heirs  not  in  said  deed 
provided  for  by  the  partition  by  said  deed 
confirmed;  and  further,  that  at  the  death  of 
Mrs.  Jane  Barrett  and  all  heirs  of  her  body 
not  parties  to  said  deed  shall  be  satisfied, 
anything  which  remains  of  lot  No.  5  shall 
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go  MB  directed  Iff  s&^d  will  for  the  whole 
tract" 

Charles  Barrett  died  in  April,  1880.  Since 
his  death  the  plaintiffs,  together  with  hlB 
widow,  as  his  heirs  at  law,  have  used  and 
enjoyed  the  land  set  apart  to  him,  actively 
claiming  title  to  it  as  their  own  by  heirship 
from  Charles  Barrett  Mrs.  Jane  Barrett 
the  life  tenant,  died  in  1901.  The  eldest 
of  the  plaintiffs  attained  her  majority  in 
1893,  and  the  youngest  in  1899.  The  plain- 
tiffs took  the  full  benefit  of  the  family  aet- 
tlement  for  some  years  after  they  attained 
their  majority,  by  claiming  and  holding  the 
land  derived  from  their  father  under  it  As 
his  heirs  they  were  his  privies,  and  they 
elected  to  hold  the  benefits  which  accrued 
to  them  as  such  heirs.  These  benefits  came 
through  the  deed.  **No  rule  is  better  estab- 
lished than  that  one  cannot  claim  under  and 
against  a  deed  or  will."  Bailey  t.  Boyce, 
4  Strob.  Eq.  91.  It  is  true,  the  brothers  and 
sisters  of  Charles  Barrett  would  not  have 
been  entitled  to  the  land  set  off  to  him  even 
If  the  plalnUffs,  as  his  heirs,  had  repudi- 
ated the  family  settlement  and  given  notice 
that  they  would  not  hold  the  land  set  apart 
to  their  father  under  that  instrument.  But 
Mrs.  Barrett  had,  by  the  family  contract 
surrendered  and  conveyed  away  her  life  in- 
terest In  the  lands  therein  set  apart  to  her 
children  for  the  benefit  of  each  and  every 
one  of  them.  The  consideration  paid  by  the 
mother  for  each  of  the  children  was  as  good, 
and  Inured  as  much  to  their  benefit  as  if 
each  had  surrendered  an  interest  in  the  land 
set  apart  to  Charles  Barrett  This  considera- 
tion paid  by  her  to  each  child  was  sufficient 
to  bind  each  of  them  and  all  who  took  the 
benefit  of  the  consideration  paid  by  her  un- 
der or  through  any  of  them.  The  plaintiffs 
partook  of  the  consideration  by  holding  the 
iand  after  the  death  of  their  father  until  the 
death  of  Mrs.  Barrett  the  life  tenant  Hav- 
ing elected  to  take  the  benefits  of  the  deed 
of  conveyance  of  the  life  estate  of  their 
grandmother,  the  plaintiffs  should  not  be  al- 
lowed to  hold  those  benefits,  and  after  her 
death  disavow  the.  deed.  The  plaintiffs  an- 
swer the  description  of  the  class  of  persons 
provided  for  in  the  family  settlement  who 
might  be  living  at  the  death  of  Mrs.  Barrett, 
and  be  heirs  of  her  body,  and  not  parties  to 
the  deed,  for  whom  the  tract  of  168%  acres 
was  provided,  and  to  this  and  to  the  land 
set  apart  to  Charles  Barrett  I  think  they 
should  be  limited. 

I  think  the  judgment  of  the  chrcuit  court 
should  be  affirmed. 


(70  S.  C.  214) 

JONES  V.  ATLANTIC  COAST  LINE  B.  B. 

(Supreme  Court  of  South  Carolina.    Not.  2i, 

1904.) 

APPEAI/— BEVIEW^FINDINGS  OF  CIBCUTT  COUBT 
— ^MAQISTBATE'S  JUDOUBNT. 

1.  The  finding  of  the  circuit  court,  on  appeal 
from  a  magistrate,  that  the  judgment  is  not  sup- 


ported by  the  evidence  as  to  one  cause  of  ac- 
tion, is  not  reviewable  on  appeal. 

2.  Where  a  general  verdict  is  rendered  before 
a  magistrate,  and  the  evidence  does  not  support 
the  second  cause  of  action,  it  was  proper  to  or- 
der a  new  trial  as  to  both  causes,  there  being  no 
means  to  ascertain  how  the  verdict  should  be 
apportioned. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;   Gary,  Judge. 

Action  in  magistrate  court  by  Swinton  J> 
Jones  against  the  Atlantic  Coast  Line  Rail- 
road. From  circuit  order  reversing  judg* 
ment  of  magistrate,  plaintiff  appeals.  Af> 
firmed. 

L.  D.  Jennings,  for  appellant  Mark  Reyn- 
olds, for  respondent. 

JONES,  J.  This  was  a  suit  in  a  magis- 
trate court  in  Sumter  county  for  damages,, 
and  resulted  in  a  verdict  and  Judgment  in 
favor  of  plaintiff  for  $40.  On  appeal  there- 
from, the  circuit  court  granted  a  new  trial  in 
the  following  order;  "This  case,  which  was 
tried  before  a  magistrate  without  a  jury, 
came  up  on  exceptions  to  the  rulings  of  the 
magistrate,  and  his  judgment  in  favor  of  the 
plaintiff  for  the  sum  of  $40.  The  complaint 
states  two  causes  of  action,  and  the  magis- 
trate rendered  a  general  verdict,  not  stating 
upon  which  cause  of  action,  or  how,  the 
same  was  to  be  apportioned.  After  hearing 
all  the  testimony  and  the  arguments  pro  and 
con,  I  find  and  conclude  that  there  is  no  evi- 
dence to  sustain  the  second  cause  of  action 
in  said  complaint,  and  it  being  impossible  to 
apportion  the  verdict,  or  to  ascertain  upon 
which  caus^  of  action  the  same  was  based 
or  its  component  parts  referable,  it  is  or- 
dered that  the  judgment  of  the  said  magis- 
trate be,  and  the  same  is  hereby,  reversed, 
and  a  new  trial  granted.  Lampley  v.  Atlan- 
tic Coast  liine  R.  R.  Co.,  63  S.  C.  462,  41  & 
B.  617." 

The  complainant  sought  to  recover  damages 

(1)  in  the  sum  of  $67.70  for  loss  of  a  box 
containing  tools  and  material  for  repairing 
watches,  clocks,  and  sewing  machines,  and 

(2)  in  the  sum  of  $30  for  failing  to  stop  the 
defendant's  passenger  coach  at  Mayesville 
station,  in  Sumter  county,  so  that  plaintiff 
might  reboard  the  same  as  passenger,  he 
being  a  passenger  from  Lynchburg,  S.  C,  to 
Sumter,  S.  C,  and  having  got  off  near  Mayes- 
ville, an  intermediate  station,  to  attend  to 
some  business,  on  the  statement  and  assur- 
ance of  the  conductor  that  there  would  be 
sufl^cient  time,  and  that  the  passenger  coach 
would  be  pulled  up  to  and  stop  at  the  sta- 
tion proper  for  passengers.  It  is  excepted, 
substantially,  that  the  circuit  court  erred: 
"(1)  In  finding  that  there  was  no  testimony 
to  sustain  the  second  cause  of  action,  where- 
as there  was  sufficient  testimony  to  sustain 
said  cause  of  action.  (2)  Because  there  be- 
luK  sufiicient  evidence  to  sustain  the  first 
cause  of  action,  which  was  for  a  sum  greater 
than  the  verdict,  the  verdict  should  have 
been  referred  to  and  sustained  under  the 
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first  cause  of  action.  (3)  In  granting  a  new 
trial  where  the  verdict  was  supported  by  the 
greater  weight  of  the  evidence." 

The  exceptions  must  be  overruled.  This 
<M)urt  has  no  jurisdiction  to  review  the  find- 
ings of  fact  by  the  circuit  court  in  a  law 
case  heard  by  that  court  on  appeal  from  a 
magistrate's  court.  Redfearn  v.  Douglass,  35 
S.  C.  569,  15  S.  E.  244. 

The  circuit  court  having  found  that  the 
evidence  was  not  sufllcient  to  sustain  the 
second  cause  of  action,  it  was  competent  to 
order  a  new  trial  thereon.  The  verdict  in 
this  case  having  been  a  general  one,  and 
there  being  no  means  to  ascertain  in  what 
manner  the  verdict  should  be  apportioned,  it 
was  proper  to  order  a  new  trial  as  to  both 
causes  of  action.  Lampley  v.  R.  B.  Co.,  su- 
pra. 

The  judgment  of  the  circuit  court  is  af- 
firmed* 


<70  S.  C.  229) 

SCOTTISH-AMERICAN  MORTG.  CO.  ▼. 
CLOWNBY  et  al. 

(Suprezue  Court  of  South  Carolina.    Nov.  24, 

1904.) 

TBUSTS— DEED    BY   TBUSTEB—VAUDITT— BIGHTS 
OF   BEMEFICI ABIES— NOTICE  TO   ATTOBNET. 

1.  TSliere  a  trustee  has  power  of  sale  for  re* 
investment,  a  deed  executed  by  him  without  pay- 
ment to  him  of  the  purchase  money  is  voidable, 
but  not  void. 

2.  Knowledge  by  an  attorney  that  a  trustee 
with  .power  of  sale,  for  reinvestment  is  selling 
to  his  own  wife  is  knowledge  to  his  client. 

d.  Where  a  trustee  with  power  of  sale  for  re- 
investment sells  the  trust  property  to  his  wife, 
the  sale  is  voidable  at  the  option  of  the  benefi- 
ciaries. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  County;  Allen  J.  Green,  Special 
Judge. 

Action  by  the  Scottish-American  Mortgage 
Company  against  Margaret  M.  Clowney  and 
others.  From  the  decree,  plaintiff  and  cer- 
tain of  the  defendants  appeal.    Modified. 

The  circuit  decree  is  as  follows: 
•*Thi8  action  was  commenced  May  7,  1901, 
and  is  brought  by  the  plaintiff  against  the 
defendants  for  the  purpose  of  removing  a 
cloud  upon  its  title,  and,  failing  therein,  to 
be  subrogated  to  the  rights  of  an  alleged 
purchase-money  mortgage,  which  it  is  al- 
leged was  paid  with  its  money.  The  defend- 
ant M.  M.  Clowney  made  default  The  other 
defendants,  who  are  the  children  of  W.  J. 
Clowney,  the  beneficiaries  under  the'  trust 
deed  hereinafter  mentioned,  answered;  the 
last  named,  Boyd  C.  Clowney,  an  infant,  by 
his  guardian  ad  litem.  The  cause  was  .re- 
ferred to  James  G.  McCants,  Eisq.,  referee, 
to  take  the  testimony  upon  the  issues  raised 
by  the  pleadings,  and  came  on  to  be  heard 
before  me  at  the  special  November  term, 
1903,  of  the  court  of  common  pleas  for  Fair- 
field county   upon  the  pleadings  and  testi- 
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mony  so  taken.  There  is  no  controversy  as 
to  the  facts.  The  issues  raised  and  argued 
are  as  to  the  proper  conclusions  to  be  drawn 
from  the  facts  and  the  principles  of  law 
applicable  thereto. 

'The  facts  are  as  follows:  On  the  1st  of 
January,  1877,  Samuel  B.  Clowney,  by  his 
deed  dated  on  that  day,  reciting  'in  consid- 
eration of  the  sum  of  $2,500,  secured  to  be 
paid  to  me  by  William  J.  Clowney,  trustee,* 
conveys  with  full  warranty  to  said  *W.  J. 
Clowney,  as  trustee,  his  successors  or  as- 
signs,' a  tract  of  land  in  Fairfield  county, 
fully  described  therein,  containing  049  acres, 
more  or  less,  in  trust  'to  and  for  the  use,  ben- 
efit, and  behoof  of  the  children  of  the  said  Wil- 
liam J.  Clowney  now  living,  and  of  them 
which  may  hereafter  be  born  and  living  at 
the  time  of  the  death  of  the  said  William  J. 
Clowney;  and  if  all  of  the  children  of  the 
said  William  J.  Clowney  shall  die  in  his  life- 
time, leaving  no  issue,  or  if  he  shall  die  with- 
out leaving  an  issue  living  at  the  time  of 
his  death,  then  it  is  agreed  by  and  between 
the  parties  to. these  presents  that  said  tract 
of  land  shall  revert  to  the. said  Samuel  B. 
Clowney,  his  heirs  and  assigns  forever,  dis- 
charged and  free  from  all  trusts  whatsoever; 
and  the  said  William  J.  Clowney  is  hereby 
authorized  and  empowered  to  sell  or  other- 
wise dispose  of  the  said  tract  of  land  when- 
ever, in  his  Judgment,  it  may  be  expedient 
for  his  said  children,  and  to  reinvest  the 
proceeds  upon  the  same  trusts  and  subject  to 
like  reversion  to  the  said  Samuel  B.  Clowney, 
his  heirs  and  assigns  forever,  as  is  herein- 
before provided  as  to  said  tract  of  land.* 
On  the  same  1st  day  of  January,  1877,  the 
said  W.  J.  Clowney,  as  trustee,  mortgaged 
the  said  premises  to  the  said  Samuel  B. 
Clowney  to  secure  his  bond  of  even  date, 
conditioned  to  pay  $2,500  in  one,  two,  and 
three  equal  annual  installments,  computing 
from  date,  with  interest  at  10  per  cent  per 
annum,  payable  annually,  until  the  whole 
debt  and  interest  be  paid.  After  the  de- 
scription of  the  premises  in  the  mortgage 
appears  these  words:  'And  being  the  same 
tract  of  land  as  was  conveyed  to  me  as  trus- 
tee by  the  said  Samuel  B.  Clowney  by  deed 
bearing  even  date  with  these  presents.'  The 
deed  and  mortgage  Is  witnessed  by  the  same 
witnesses,  probated  by  the  same  ofilcer  on 
the  8th  day  of  February,  1877,  and  recorded 
the  same  day.  The  bond  and  mortgage  were 
assigned  to  Smythe  &  Adger  by  S.  B.  Clow- 
ney on  the  17th  day  of  March,  1877,  and  by 
them  to  George  W.  Witte  on  the  6th  day  of 
February,  1878. 

"On  the  26th  of  April,  1886,  proceedings 
were  commenced  to  foreclose  the  said  mort- 
gage by  an  action  in  which  George  W.  Wltte 
was  plaintiff,  and  William  J.  Clowney,  as 
trustee,  alone  was  defendant.  This  action 
proceeded  to  Judgment  for  foreclosure  and 
sale  of  the  premises,  the  amount  found  due 
being  $2,131.58,  with  interest  from  Septem- 
ber 22,  1886,  and  $50  costs,  and  was  dock 
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eted  accordingly  on  the  8th  day  of  October, 
1886,  in  the  proper  office.  In  the  meantime, 
pending  this  action,  to  wit,  on  the  9tb  of 
August,  1886,  William  J.  Clowney,  trustee, 
executed  a  deed  conveying  the  said  premises 
to  his  wife,  M.  M.  Clowney,  subject  to  the 
above  mcnrtgage,  which  deed  was  probated 
and  recorded  on  September  16,  1886.  This 
deed  purports  to  be  made  In  consideration 
of  the  sum  of  $3,700  in  hand  paid  at  and 
before  the  sealing  of  these  presents,*  and  'in 
pursuance  of  the  power  conferred  upon  me, 
the  said  W.  J.  Clowney,  trustee/  by  the  deed 
of  January  1,  1877.  Before  the.  record  of 
this  deed  W.  J.  Clowney  handed  Mr.  H.  A. 
Gaillard  an  application  signed  by  M.  M. 
Clowney  to  J.  B.  Palmer  &  Son,  the  invest- 
ing agents  of  plaintiff,  for  a  loan  of  $2,000, 
offering  a  mortgage  of  the  premises  as  se- 
curity. Mr.  Gaillard  was  the  attorney  of 
W.  J.  Clowney  in  the  Witte  foreclosure  suit, 
and  also  the  attorney  of  J.  B.  Palmer  &  Son 
in  negotiating  the  loan,  and  forwarded  them 
the  application,  made  the  abstract  of  title, 
and  upon  the  consummation  of  the  transac- 
tion received  In.  checks  from  them  the  sum 
of  $1,922.50,  the  net  proceeds  of  the  loan, 
and  applied  the  same  in  extinguishment  of 
the  Judgment  of  Wltte  v.  Clowney,  trustee, 
on  June  27,  1887..  Subsequently  the  balance 
of  the  Judgment  was  paid,  and  it  was  satis- 
fied of  record.  The  loan  is  evidenced  by 
five  notes  dated  November  15,  1886,  signed 
by  M.  M.  Clowney  and  W.  J.  Clowney,  se- 
cured by  a  mortgage  of  the  premises  of  the 
same  date,  executed  by  Mrs.  M.  M.  Clowney 
alone.  The  mortgage  was  recorded  on  the 
28th  of  January,  1887.  On  September  29, 
1894,  the  mortgage  was  foreclosed,  and  the 
premises  sold  imder  the  proceedings  on  No- 
vember 5,  1894,  and  bought  by  the  plaintiffs, 
who  received  the  deed  therefor,  and  have 
been  in  possession  since. 

"The  cestui  que  trustents  under  the  trust 
deed  were  not  made  parties  to  either  of  the 
foreclosure  proceedings.  At  the  reference 
Mrs.  M.  M.  Clowney  testified,  under  objection 
of  plaintiffs'  counsel,  that  she  had  no  knowl- 
edge of  any  deed  to  her  of  the  premises;  did 
not  know  that  there  was  such  a  deed;  that 
no  money  passed  to  her  from  Mr.  Clowney, 
nor  from  the  mortgage  company  to  her.  She 
did  not  know  that  she  was  the  owner  of  the 
land,  never  claimed  the  land  or  exercised  any 
acts  of  ownership  over  it,  and  never  had  any- 
thing to  do  with  getting  money  from  plain- 
tiffs. The  mortgage  was  folded  down,  and 
she  signed  where  directed.  Did  not  read  it, 
or  know  what  was  in  it,  and  could  not  see 
from  the  manner  in  which  it  was  folded.  W. 
J.  Clowney,  the  trustee,  died  March  12,  1908, 
leaving  the  three  last  named  defendants,  his 
living  children.  These  have  answered,  the 
two  adults  setting  up  five  defenses  as  fol- 
lows: 'Under  the  trust  deed  the  trust  was  a 
naked  trust,  and  the  statute  executed  the  title 
in  them,  and  plaintiff  has  no  title.'  That 
they  not  having  assented  to  the  mortgage  of 


W.  J.  Clowney  to  Samuel  B.  Clowney,  the 
same  is  void  for  lack  of  power  in  the  tnii^tee 
to  make.  (3)  That  said  bond  and  mortgage. 
If  valid,  has  been  foreclosed,  and  the  Judg- 
ment satisfied  in  full.  (4)  That  the  deed  of 
W.  J.  Clowney,  trustee,  is  void  for  want  of 
power  as  a  breach  of  trust  of  which  the 
grantee  had  full  notice.  (5)  That  the  notes 
and  mortgage  of  M.  M.  Clowney  to  plaintiff 
from  the  foreclosure  of  which  plaintiff  de- 
rives title  were  taken  by  plaintiff  with  full 
notice  of  the  breach  of  trust  on  the  part  of 
W.  J.  Clowney,  trustee,  as  aforesaid.*  And 
ask  for  the  recovery  of  the  land,  and  an  ac- 
counting by  the  plaintiffs  for  the  rents  and 
profits  thereof  since  January  1, 1895. 

"The  trust  under  the  deed  of  1877  is  not  a 
naked  trust  Under  the  deed  the  trustee  had 
power  to  sell.  This,  under  the  authorities.  Is 
sufficient  to  prevent  the  operation  of  the  stat- 
ute. Carrlgan  v.  Drake,  36  S.  C.  355,  15  S. 
E.  339. '  It  is  equally  clear  under  the  au- 
thorities in  this  state  that  the  power  to  sell 
for  reinvestment  contained  In  the  deed  does 
not  include  the  power  to  mortgage.  As  said 
by  Mclver,  C.  J.,  in  Allen  v.  Ruddell,  51  S.  C. 
366,  29  S.  E.  198,  such  power  to  sell  for  rein- 
vestment negatives  the  power  to  mortgage; 
citing  Salinas  v.  Pearsall,  24  S.  C.  184.  But 
I  think  the  circumstances  in  relation  to  the 
bond  and  mortgage  by  W.  J.  Clowney,  trus- 
tee, to  Samuel  B.  Clowney,  coupled  with  the 
fact  that  there  is  an  entire  absence  of  testi- 
mony to  show  that  W.  J.  Clowney  ever  had 
any  trust  funds  in  his  hands  impressed  with 
the  trust  mentioned  in  the  deed,  shows  un- 
mistakably that  this  transaction  was  the  cre- 
ation of  the  trust,  and  the  mortgage  was  giv- 
en to  secure  the  purchase  money,  and  hence 
it  falls  within  the  principle  of  Elliott  v. 
Mackorell,  19  S.  C.  238,  and  cases  there  cited. 
It  follows,  therefore,  that  the  mortgage  was 
a  valid  lien  upon  the  premises  paramount  to 
the  Interest  of  the  cestui  que  trustents. 

"The  testimony  of  Mrs.  Clowney  is  com- 
petent. It  is  always  competent  to  show  that 
the  consideration  expressed  in  a  deed  was*^ 
not  in  fact  paid;  and  even  the  grantor  may 
maintain  an  action  to  recover  it,  notwith- 
standing his  deed.  2  Whart.  Ev.  No.  1042. 
Besides,  the  object  of  the  testimony  was  to 
show  a  breach  of  trust,  a  fraud  upon  the 
beneficiaries  under  the  deed;  and  the  charge 
of  fraud  renders  competent  all  testimony  nec- 
essary to  sustain  it.  Burch  v.  Brantley,  20 
S..C.  503.  This  testimony  is  uncontradicted, 
and  clearly  shows  that  the  transaction  evi- 
denced by  the  deed  to  Mrs.  Clowney  to  plain- 
tiff was  an  attempt  on  the  part  of  the  trus- 
tees to  mortgage  the  trust  property;  that  the 
alleged  execution  of  the  power  of  sale  for 
reinvestment  was  pretentious,  and  no  money 
ever  passed  to  or  was  received  by  the  trus- 
tee; and  I  hold  the  deed  is  absolutely  void. 
The  deed,  being  void,  is  a  nullity,  and  carries 
with  it  the  mortgage  of  plaintiff  and  his  titie 
under  the  foreclosure  based  thereon,  for  no 
amount  of  lack  of  notice  can  vitalize  a  nulU- 
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tj.  In  mj  view,  It  Is  therefore  unnecessary 
to  decide  the  question  of  notice,  for,  conced- 
ing the  plaintiffs  to  be  without  notice,  the 
defendants  are  entitled  to  all  the  relief  that 
the  equities  of  the  case  would  warrant 
There  are  no  Intervening  Incumbrances.  The 
x:ase  is  thus:  the  trust  estate  is  subject  to 
the  payment  of  the  Wltte  Judgment.  The 
corpus  to  which  the  beneficiaries  are  entitled 
is,  and  never  has  been  more  than,  the  differ- 
ence between  the  incumbrance  and  the  value 
of  the  land.  The  plaintiffs  lent  their  money 
on  the  faith  of  the  deed  of  the  trustee  to  Mrs. 
Clowney,  which,  as  we  have  seen,  is  void, 
and  have  become  the  purchasers  of  the  prem- 
ises under  a  foreclosure  sale  based  upon  a 
mortgage  by  Mrs.  Clowney,  which  Is  also 
void,  because  based  on  the  deed. 

'*The  testimony  shows  that  $1,922.50  of  the 
money  lent  was  applied  in  extinguishment  of 
the  paramount  Hen.  This,  I  think,  brings 
the  case  within  the  principles  of  Farr  v. 
Sims,  Rich.  Bq.  Gas.  133,  24  Am.  Dec.  396, 
wherein  it  is  said:  'That,  although  a  third 
person  should  not  be  punished  for  the  fraud 
of  another,  he  shall  not  avail  himself  of  it 
•  •  •  by  setting  up  his  purchase  under  a 
fraudulent  sale  to  the  detriment  of  the  com- 
plainant* And  of  Hunter  v.  Hunter,  63  S. 
C.  78,  41  S.  E.  33,  90  Am.  St  Rep.  663,  where 
says  the  court:  The  doctrine  of  subrogation 
as  applicable  to  this  case  rests  upon  the  prin- 
ciples that  where  persons  have  in  good  faith 
bought  the  lands  of  decedent  and  It  turns  out 
that  the  sale  is  void  for  want  of  authority  to 
make  it  then  as  a  matter  of  equity  and  good 
conscience  those  who  have  purchased  the 
property  have  a  right  to  retain  the  property 
until  the  amount  of  the  purchase  money  paid 
by  them  which  has  been  applied  to  the  re- 
moval of  burdens  resting  on  such  property 
shall  be  refunded  to  such  purchasers.*  There- 
fore, plaintiffs  cannot  maintain  their  title  ac- 
quired at  this  sale  against  the  defendants, 
but  are  entitled  to  be  subrogated  to  the* Wltte 
judgment  to  the  extent  of  $1,922.50,  the 
amount  of  their  money,  the  testimony  shows, 
was  applied  in  extinguishment  of  it. 

'The  plaintiffs  have  been  In  possession  of 
the  land  under  their  purchase  under  the  fore- 
closure of  their  mortgage,  which,  as  we  have 
seen,  is  void,  and  are  accountable  for  the 
rents  and  profits  received  by  them  from  the 
land  since  their  occupancy.  A  statement  of 
rents,  taxes,  and  Insurance  received  and  paid 
by  the  plaintiffs  is  in  evidence,  and  there  is 
also  some  testimony  tending  to  show  that 
they  have  cut  and  sold  timber  from  the  land 
during  their  occupancy,  which  may  amount 
to  waste,  and,  if  so,  should  be  accounted  for. 
The  case  therefore  will  be  referred  back  to 
the  referee,  to  take  testimony  and  state  the 
account  between  plaintiff  and  defendants, 
and  to  report  the  amount  if  any,  and  to 
whom  the  same  is  due. 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  defendants  are  entitled  to 


recover  the  possession  of  the  premises  de- 
scribed in  the  complaint  from  the  plaintiffs 
upon  the  payment  to  them  of  the  amount 
that  may  be  found  to  be  due  to  them  upon 
the  statement  of  account  herein  ordered. 
Further  ordered,  that  it  be  referred  to  J.  G. 
McCants,  Bsq.,  as  referee,  to  take  the  tes- 
timony and  state  the  account  between  the 
plaintiff  and  defendants,  under  the  princi- 
ples announced  In  Givens  v.  Carroll,  40  S.  C. 
414,  18  S.  E.  1030,  42  Am.  St  Rep.  889,  char- 
ging the  defendants  with  the  sum  of  $lr 
922.50  as  of  November  5,  1894,  the  date  of 
the  deed  from  Jennings;  and  upon  the  com- 
tng  in  of  his  report  either  party  has  leave  to 
apply  to  the  court  for  such  further  orders  as 
may  be  necessary  to  carry  this  decree  into 
effect.  The  costs  of  this  action  to  be  paid 
by  plaintiff." 

A.  C.  Douglass  and  W.  D.  Douglass,  for 
plaintiff.  Buchanan  &  Hannahan  and  J.  E. 
McDonald,  for  defendants. 

GARY,  A.  J.  The  facts  of  this  case  are 
fully  stated  in  the  decree  of  his  honor  the 
special  judge,  which  will  be  set  out  in  the 
report  of  the  case.  This  court  is  satisfied 
with  the  conclusions  announced  in  the  circuit 
decree,  except  that  in  the  matter  of  the  $1,- 
922.50  applied  to  the  extinguishment  of  the 
judgment  of  Witte  against  Clowney,  the  In- 
terest should  be  calculated  from  the  27th  of 
January,  as  the  record  shows  that  the  money 
was  applied  to  the  satisfaction  of  the  Judg- 
ment on  that  day,  instead  of  the  time  men- 
jtioned  in  the  decree.  The  reasons  for  our 
concurrence  are,  however,  not  the  same  in 
all  respects  as  those  upon  which  the  special 
judge  bases  his  conclusions,  as  will  herein- 
after be  shown. 

The  pleadings  raise  the  question  whether 
the  plaintiff  was  a  purchaser  of  the  land  for 
valuable  consideration  without  notice  of  such 
facts  as  rendered  its  title  null  and  void.  A 
plaintiff  as  well  as  a  defendant  may  assert 
this  right  McGee  v.  Jones,  34  S.  C.  146,  13 
S.  B.  326.  The  circuit  judge  finds  as  a  fact 
that  the  transaction  evidenced  by  the  deed 
to  Mrs.  Clowney  and  the  mortgage  to  the 
plaintiff  was  an  attempt  on  the  part  of  the 
trustee  to  mortgage  the  trust  property,  and 
that  the  alleged  execution  of  the  power  of 
sale  for  reinvestment  was  pretentious,  and 
no  money  was  received  by  the  trustee.  Aft- 
er thus  finding,  he  says:  "I  hold  the  deed  is 
absolutely  void.  The  deed,  being  void.  Is  a 
nullity,  and  carries  with  it  the  mortgage  of 
plaintiff  and  his  title  under  the  foreclosure 
based  thereon,  for  no  amount  of  lack  of  no- 
tice can  vitalize  a  nullity.  In  my  view,  it  is 
therefore  unnecessary  to  decide  the  question 
of  notice,  for,  conceding  the  plaintiffs  to  be 
without  notice,  the  defendants  are  entitled  to 
all  the  relief  that  the  equities  of  the  case 
would  warrant  There  are  no  intervening  in- 
cumbrances." The  first  exception  assigns  er- 
ror in  the  ruling  that  the  deed  to  Mrs.  Clow- 
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ney  was  absolntely  void,  and  as  a  nullity 
carries  witb  it  the  plaintiff's  mortgage  and 
the  title  based  thereon  under  the  foreclosure 
proceedings.  The  authorities  cited  in  the  ar- 
gument of  the  plaintiff's  attorneys  fully  sus- 
tain the  position  that  the  deed  was  not  ab- 
solutely void,  but  only  voidable.  This  ex- 
ception should  be  sustained. 

The  third  exception  assigns  error  In  not 
finding  that  the  plaintiff  did  not  have  notice 
of  any  breach  of  trust  on  the  part  of  the 
trustee  or  Mrs.  Glowney,  which  affected  the 
validity  of  the  deed  executed  by  the  trustee 
to  Mrs.  Clowney.  The  defendant's  attorneys 
served  notice  that  they  would  ask  this  court 
to  sustain  the  decree  In  this  respect  upon  the 
additional  ground  "that  it  was  contrary  to 
the  law  and  public  policy,  and  a  breach  of 
trust  on  the  part  of  Wm.  J.  Clowney,  trus- 
tee, to  execute  a  deed  of  trust  property  to 
his  wife,  the  said  Margaret  M.  Clowney,  of 
all  of  which  facts  the  plaintiff  had  notice  be- 
fore and  at  the  time  of  taking  its  mortgage 
from  the  said  Margaret  M.  Olowney. 

The  plaintiff's  attorneys  contended  that  the 
deed  of  W.  J.  Clowney,  trustee  to  Margaret  M. 
Clowney,  does  not  show  on  its  face  that  the 
grantee  was  the  wife  of  the  grantor,  and  the 
fact  that  she  was  his  wife  cannot  affect  plaln- 
tififs  rights  as  a  mortgagee  or  purchaser  for 
valuable  consideration  without  notice.  It 
is,  however,  a  fair  and  reasonable  inference 
from  the  testimony  that  H.  A.  Gaillard,  the 
plaintiff's  attorney,  had  notice  that  Mrs. 
Clowney  was  the  wife  of  the  trustee,  espe- 
cially as  it  appears  in  the  record  that  he 
was  a  subscribing  witness  to  the  execution 
of  this  deed.  Knowledge  of  this  fact  on  the 
part  of  the  attorney  is  attributed  as  notice 
to  his  principal,  the  plaintiff  herein.  Black- 
well  V.  Mortage  Co.,  65  S.  C.  105,  43  S.  E. 
395.  We  are  thus  squarely  confronted  with 
the  solution  of  the  proposition  whether  the 
conveyance  of  the  land  by  the. trustee  to 
his  wife  was  In  itself  a  breach  of  trust 
which  public  policy  demands  should  have 
the  effect  of  rendering  the  transaction  voida- 
ble. The  authorities  are  in  accord  as  to 
the  general  principle  that  a  trustee  cannot 
buy  at  his  own  sale.  The  doctrine,  with  its 
limitations,  is  clearly  stated  in  Anderson  v. 
Butler,  31  S.  C.  183,  9  S.  E.  797,  5  L.  R.  A. 
176.  The  court  says:  "It  is  a  well-estab- 
lished principle  that  a  trustee  cannot  buy 
at  his  own  sale.  He  cannot  be  vendor  and 
vendee  at  the  same  time  of  trust  property; 
that  is,  he  cannot  make  a  binding  contract 
with  himself  in  the  purchase  of  the  trust 
property  under  his  control.  On  the  contrary, 
all  such  purchases  are  subject  to  be  vacated 
and  set  aside  by  the  cestui  que  trust  at  his 
option,  and  tills,  too,  without  regard  to  the 
fact  whether  such  purchase  was  made  in 
good  faith,  at  full  price,  or  was  fraudulent 
and  delusive.  This  doctrine  has  been  long 
settled,  both  in  England  and  in  this  country, 
and  it  is  a  wise  and  wholesome  principle.  It 
strikes  at  once  at  the  root  of  danger,  and  de- 


stroys it  It  removes  from  the  trustee  the 
temptation  to  do  wrong,  and  guaranties 
the  faithful  execution  of  his  trust  in  the 
sale  of  the  property  of  his  cestui  que  trust" 
Does  a  sale  by  the  trustee  to  his  wife  of 
the  trust  property  come  within  the  spirit  of 
this  principle,  which  strikes  at  the  root  of 
danger,  and  removes  the  trustee  from  temp- 
tation to  sell  the  property  in  such  a  man- 
ner that  he  will  thereby  receive  a  benefit  ei- 
ther directly  or  indirectly?  The  husband' 
and  the  wife  sustain  towards,  each  other  a 
highly  confidential  and  fiduciary  relation; 
and  transactions  between  them  are  to  be 
scrutinized  with  great  Jealousy,  especially 
when  it  is  made  to  appear  that  advantage 
was  taken  of  the  wife.  Way  v.  Ins.  Go.,  61 
S.  0.  501,  39  8.  B.  742.  So  sacred  is  this  re- 
lation that  acts  which  would  be  champertous 
between  third  parties  are  not  violative  of  law 
as  between  husband  and  wife.  In  Bx  iwrte 
Hlers,  67  S.  C.  108,  45  S.  E.  14G,  this  question 
of  champerty  was  considered,  and  this  court 
said:  "I];i  many  respects  the  husband  and 
wife  are  still  regarded  as  one  in  law.  It 
would  be  against  public  policy  for  the  courts 
to  hold  that  when  a  dutiful  and  confildlhg 
wife  renders  her  husband  financial  aid  In  se- 
curing those  rights  accorded  to  him  by  law 
she  should  be  held  to  be  guilty  of  champ«> 
ty."  As  a  rule,  the  husband  expects  and 
realizes  a  pecuniary  benefit  either  directly  or 
Indirectly  from  property  acquired  by  the 
wife.  This  question  as  to  the  right  of  the 
trustee  to  sell  the  trust  property  to  his  wife, 
although  new  in  our  state,  has  been  adjudi- 
cated elsewhere.  In  Bassett  v.  Shoemaker,  46 
N.  J.  Eq.  538, 20  Atl.  52, 19  Am.  St  Rep.  435,  it 
was  held  that,  where  a  trustee  sells  the  trust 
estate  to  one  who,  by  previous  agreement,  pur- 
chases for  the  wife  of  the  trustee,  the  sale  will 
be  set  aside  on  the  application  of  a  cestol  que 
trust;  nor  Is  evidence  that  the  sale  was  fair 
and  for  the  best  price  obtainable  admissible. 
Also,  that  where  a  husband  sells  as  trustee 
his  wife  is  excluded  from  purchasing  at  the 
sale  directly  from  him.  If  she  desires  to 
become  a  purchaser,  she  must  apply  to  the 
court,  and  obtain  an  order  that  the  sale  be 
conducted  by  and  under  the  supervision  of 
a  master.  The  court  says:  "The  exclusion 
of  the  wife  as  a  purchaser  where  the  hus- 
band sells  as  a  trustee  Is  not  so  mnch  for  the 
reason  that  he  may  subsequently  become  en- 
titled to  some  Interest  in  her  lands  as  on 
account  of  the  unity  which  exists  between 
them  in  the  marriage  relation.  The  case 
falls  clearly  within  the  spirit  of  the  principle 
which  excludes  the  husband  himself."  The 
court  quotes  as  follows  from  the  case  of 
Romalne  v.  Hendrickson*s  Ex'rs,  27  N.  J. 
Eq.  162:  "So  jealous  is  the  law  of  the  in- 
terest of  the  cestui  que  trust  that  it  will  not 
tolerate  the  slightest  antagonism  on  the  part 
of  the  trustee.  The  object  of  the  rule  is  to 
prevent  the  trustee  from  using  his  informa- 
tion and  power  to  the  prejudice  of  the  cestui 
que  tnist"    See,  also,  Davoue  v«  Faning,  2 
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Johns.  Gh.  252;  Mlchoud  y.  Girod,  4  How. 
(U.  S.)  503,  11  L.  Ed.  1076;  and  1  Perry  on 
Trusts,  §  106.  This  doctrine,  so  wholesome 
In  its  nature,  grows  out  of  the  principles  of 
equity,  and  is  not  affected  by  the  laws  of 
our  state  relating  to  the  rights  and  powers 
of  married  women.  We  are  the  more  willing 
to  apply  these  principles  to  the  case  under 
consideration,  as  the  effect  Is  to  bring  about 
substantial  Justice  to  all  parties  concerned. 
The  sale  made  in  breach  of  the  trust  1b  thus 
avoided,  and  the  plaintiff  is  enabled  to  get 
back  its  loan,  with  Interest. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  afltaned,  ex- 
cept in  the  particular  hereinbefore  mention- 
ed, and  that  it  be  modified  in  that  respect 


(70  8.  C.  M2) 
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(Supreme  Oourt  of  South  Carolina.    Nov.  24, 

1904.) 

nVJUBT    TO    EKFLOTii— PLBADINO— AMERDICBNT 

—EVIDENCE— NONSUIT— ASSUMPTION  OF 

BISK— CONTRIBUTOBT  NEQLIGBNCB. 

1.  An  amendment  of  a  complaint  in  an  ac- 
tion for  personal  injuries,  alleging  the  acts  to 
have  been  done  willfully  and  maliciously,  is 
admissible  under  Code  CSv.  Proc.  1902,  §  194, 
allowing  amendments  '*by  inserting  other  alle- 
gations material  to  the  case." 

2.  The  question  put  by  plaintiff's  counsel 
to  plaintiif  as  to  whether,  if  he  did  not  obey 
his  employer,  he  would  be  turned  off  and  kicked 
out,  though  objectionable  to  the  nice  proprieties 
of  the  court,  was  not  prejudicial  to  defendant. 

3.  Where,  in  an  action  by  a  minor,  he  is  per- 
mitted to  testify  as  to  his'  financial  condition 
and  that  of  his  father,  as  well  as  to  the  number 
and  ages  of  his  brothers  and  sisters,  like  evi* 
4^nce  by  the  father  of  plaintiff  is  admissible. 

4.  Where  plaintiff,  a  child,  in  an  action  for 
persona]  injuries.  Is  of  weak  mind,  and  had  tes- 
tified what  his  wages  were,  and  defendant  had 
testified  that  servants  of  his  class  received  less 
pay  in  the  mill,  what  servants  of  his  class  gen- 
erally receive  may  be  shown. 

5.  In  order  to  locate  objects  in  the  room  in 
question,  a  photograph  of  another  room  may  be 
osed  by  a  witness. 

6.  Evidence  as  to  whether  a  witness  could 
have  seen  an  object  at  a  certain  time  in  a  cer- 
tain place  is  inadmissible  as  opinion  evidence. 

7.  Where  there  is  some  material  evidence  sup- 
porting plaintiff's  case,  a  nonsuit  was  properly 
refused. 

8.  Where  the  evidence  was  conflicting  as  to 
whether  plaintiff  was  of  sufficient  mental  ca- 
pacity to  be  guilty  of  contributory  negligence, 
tlie  question  was  for  the  jury. 

9.  One  who  attempts  work  exi)osing  him  to 
an  obvious  danger,  though  he  may  not  appre- 
ciate the  whole  of  it,  assumes  the  risk  if  it  is 
ordinarily  incident  to  the  employment. 

10.  Where  a  servant  fails  to  comply  with  the 
rules  of  the  master,  of  which  he  has  knowledge, 
and  such  failure  is  the  proximate  cause  of  his 
injury,  he  is  guilty  of  contribntory  negligence. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Cherokee  County;  James  P.  Carey,  Special 
Judge. 


KO. 


9.  See  Master  and  Servant,  voL  S4,  Cent  Dig.  H 
>»  610-624. 


Action  by  George  Nlcholls  Morrow,  by 
guardian  ad  litem,  against  the  Gaffney  Manu- 
facturing Company.  From  judgment  for 
plaintur,  defendant  appeals.    Affirmed. 

P.  H.  0.  Cabell  and  J.  C.  Jeffries,  for  ap- 
pellant Evans  &  Flnley  and  Butler  &  Os- 
borne, for  respondent. 

POPE,  C.  J.  The  plaintiff  brings  suit  to 
recover  $15,000  damages  for  a  personal  in- 
Jury  from  defendant  Both  compensatory 
and  exemplary  damages  are  alleged.  Trial 
had  before  Judge  Dantzler  and  a  jury.  Ver- 
dict for  $6^000  was  rendered  in  favor  of 
plaintiff.  A  motion  for  a  new  trial  was  de- 
nied. After  entry  of  judgment,  defendant 
appealed  on  the  following  grounds: 

"(1)  Because  his  honor  erred  In  allowing 
the  complaint  amended  by  inserting  therein 
the  proposed  amendment  which  was  as  fol- 
lows: '(9)  That  the  defendant  company, 
through  its  agent  Patterson,  plaintiff's  boss, 
willfully,  wantonly,  recklessly,  and  negligent^ 
ly  ordered  the  plaintiff  to  clean  off  the  spin- 
ning frame,  stating  that  it  was  standing, 
while  the .  said  Patterson  knew  or  should 
have  known  said  frame  was  not  standing, 
but  that  the  cylinder  therein  was  revolving, 
and  plaintiff,  having  explicit  confidence  in 
the  word  and  intelligence  of  said  Patterson, 
not  knowing  that  said  cylinder  was  running 
and  [proceeded  to  clean  the  same],  without 
any  warning  of  the  extra  hazard  being  giv- 
en by  defendant  or  its  agents,  by  reason 
whereof  the  right  hand  of  the  plaintiff  was 
qaught  in  said  revolving  cylinder  and  the  fin- 
gers thereof  mashed  and  lacerated  and  torn 
off,  so  that  it  was  necessary  to  amputate  all 
of  them  on  said  hand,  causing  him  great 
pain,  suffering,  and  mental  anguish,  to  his 
great  damage  in  the  sum  of  $15,000."  The 
error  complained  of  being  that  the  said 
amendment  was  a  new  cause  of  action,  and 
one  that  was  totally  and  wholly  Inconsistent 
and  contradictory  to  the  previous  allegations 
of  the  complaint" 

The  "case"  shows  that  a  motion  to  amend, 
together  with  a  copy  of  paragraph  0,  was 
duly  served  upon  the  defendant  before  the 
trial,  and  that  such  motion  to  amend  was 
called  up  and  heard  before  the  action  was 
called  for  trial.  A  comparison  of  the  orig- 
inal complaint  and  the  proposed  amendment 
shows  that  both  grew  out  of  the  alleged  in- 
Jury  of  the  plaintiff  by  the  defendant;  all 
the  allegations  show  that  plaintiff  had  his 
hand  crushed  in  a  machine  operated  in  de- 
fendant's factory  on  or  about  the  14th  March, 
1902,  while  plaintiff  was  in  the  employment 
of  the  defendant  and  under  the  direction  of 
its  officers.  Section  194  of  our  Code  of  Civil 
Procedure  of  1902  authorizes  the  circuit  Judge 
to  allow  amendments  **by  inserting  other 
allegations  material  to  the  case."  We  are 
satisfied  that  there  was  no  error  as  here 
complained  of.    The  act  of  189S.  now  en> 
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bodied  in  section  18G  of  our  Code,  is  in 
point.    This  exception  is  overruled. 

"(2)  Because  liis  honor  erred  in  not  re- 
quiring plaintifTs  counsel  to  examine  witness 
George  NichoUs  Morrow  in  proper  manner, 
and  to  instruct  counsel  not  to  make  such 
remarks  as  'and  kicked  you  out'  The  error 
complained  of  being  that  the  tendency  of 
such  remarks  was  to  prejudice  the  defend- 
ant's case  with  the  Jury." 

An  examination  of  the  "case"  for  appeal 
will  show,  we  think,  this  ground  of  appeal 
suggests  too  serious  a  view  of  the  language 
of  counsel  for  respondent  Here  is  the  con- 
nection in  which  the  language  occurred,  as 
well  as  a  quotation  of  the  exact  language 
complained  of.  The  t^alntiff  was  being  ex- 
amined by  his  coimsel :  "Georgie,  to  whom  did 
you  look  for  your  orders?  Witness:  To  Mr. 
Patterson.  Q.  Mr.  Patterson?  A.  Yes,  sir. 
Q.  Were  you  required  to  do  what  Mr.  Patter- 
son said?  A.  Yes,  sir.  Q.  If  you  didn't  do 
what  Mr.  Patterson  said,  Georgie,  what 
would  be  the  result?  A.  Turned  you  off.  Q. 
Turned  you  off  and  kicked  you  out?  A.  Yes, 
sir."  Then  defendant's  counsel  objected  to 
such  remarks.  The  court  merely  said,  "Pro- 
ceed with  the  examination,  gentlemen,  and 
let  the  witness  answer."  Of  course,  the 
question  of  counsel,  '*and  kicked  you  out," 
was  objectionable  to  the  nice  propriety  usual- 
ly characterizing  counsel  in  their  examina- 
tion of  witnesses  in  court,  but  no-  injury 
was  wrought  to  the  defendant  This  being 
the  case,  we  cannot  sustain  the  exceptions. 
It  is  overruled. 

"(3)  Because  his  honor  erred  in  allowing, 
over  the  objection  of  appellant's  attorneys, 
the  following  question:  'Georgie,  don't  you 
know  he  is  a  poor  man?'  meaning  Georgie's 
father.  The  error  complained  of  being  that 
such  question  was  not  relative  to  any  of  the 
issues  by  the  pleadings,  was  not  a  compe- 
tent question,  and,  was  leading. 

*'(4)  Because  his  honor  erred  in  allowing 
the  witness  Morrow,-  the  father  of  the  plain- 
tiff, to  testify  as  to  his  financial  condition, 
over  the  objection  of  appellant's  counsel,  to 
the  following  questions:  'State,  Mr.  Morrow, 
what  are  your  circumstances  as  to  the  prop- 
erty, ownership  of  land,  or  anything  like 
that'  'Well,  state  your  condition,  Mr.  Mor- 
row, as  to  this  world's  goods.'  The  error 
complained  of  being  that  the  financial  condi- 
tion of  the  father  of  this  boy  was  incompe- 
tent and  irrelevant  to  the  issues  raised  in  the 
pleadings,  and  would  tend  to  prejudice  the 
case  in  favor  of  the  plaintiff  against  the  de- 
fendant. 

*'(5)  Because  the  court  allowed  the  witness 
Morrow,  the  father  of  the  plaintiff  in  this 
action,  to  testify,  over  the  objection  of  the 
appellant's  attorney,  to  the  following  ques- 
tions: 'Those  children,  the  ages  of  them, 
Mr.  Morrow?*  (meaning  witness'  children). 
The  error  complained  of  being  that  the  fam- 
ily of  the  witness  outside  of  the  plaintiff, 


the  number  and  ages,  had  nothing  to  do  with 
the  issues  raised  In  this  pleading,  and  that 
allowing  such  matters  brought  out  in  form 
of  evidence,  in  connection  with  the  witness' 
poverty,  tended  to  bias  the  defendant's  case 
before  the  jury." 

We  will  presently  copy  what  testimony  the 
plaintiff  was  allowed  without  objection  to 
give.  The  plaintiff  was  a  poor  boy — ^a  minor; 
hence,  when  he  testified  as  to  his  own  cir- 
cumstances, those  of  his  father  and  sisters 
and  brothers  that  he  was  helping  to  sup- 
port, without  objection  from  the  defendant 
there  was  presented  an  issue  that  made  his 
father's  testimony  on  that  line  competent 
Here  is  the  plaintiff's  testimony:  "Q.  Have 
you  had  to  work,  in  addition  to  what  your 
father  gives  you,  for  support?  A.  Yes,  sir. 
Q.  You  do?  A.  Yes,  sir.  Q.  Is  your  father 
a  wealthy  man,  or  is  he  a  man  of  very  mod- 
erate means — poor  man — is  he  a  poor  man 
or  rich  man?  A.  He  is  sorter  poor  man.  Q. 
Georgie,  don't  you  know  he  is  a  poor  man? 
Mr.  Jeffries:  Your  honor,  I  do  not  think  that 
Is  proper  evidence.  The  Court:  I  think  it  is 
relative  to  th*e  issues.  Mr.  Evans:  Well,  sir, 
are  you  dependent  for  your  living —  Wit- 
ness: Yes,  sir.  Q.  — For  what  you  work  for 
and  what  your  father  works  for?  A.  Yes, 
sir.  Q.  Your  father  does  what?  A.  Weaves. 
Q.  He  weaves  down  in  the  mill  here?  A. 
Glendale.  Q.  He  does  not  own  any  land, 
does  he?  A.  No,  sir.  Q.  So  you  had  to  work 
for  your  living?  A.  Yes,  sir.  Q.  With  your 
hand?  A.  Yes,  sir.  Q.  In  the  mill?  A.  Yes, 
sir.  Q.  And  that  is  all  you  have  got.  Isn't 
dt?  A.  Yes,  sir.  Q.  Well,  Georgie,  have  you 
ever  had  any  education?  A.  No,  sir.  Q. 
Have  you  gone  to  school  much?  A.  No,  sir. 
Q.  You  have  had  to  work —  A.  Yes,  sir.  Q. 
— Instead  of  going  to  school?  A.  Yes,  sir. 
Q.  Is  that  it?  A.  Yes,  sir.  Q.  Have  you 
any  brothers  and  sisters?  A.  Yes,  sir.  Q. 
How  many?  Can't  you  name  them,  Georgie? 
Now,  how  many  have  you  got?  A.  Got  five. 
Q.  Got  five?  A.  Yes,  sir.  Q.  Yes,  sir;  how 
many  older  than  you,  and  how  many  younger 
than  you?  A.  I  have  got  a  sister  older  than 
a  am—  Q.  That  is  all?  A.  Yes,  sir.  Q.  All 
the  rest  younger  than  you?  A.  Yes,  sir.  Q. 
What  is  the  age  of  the  youngest  one,  Geor- 
gie? Mr.  Jeffries:  May  it  please  your  honor, 
that  is  not  a  proper  way  to  question  the  wit- 
ness. The  Court:  I  do  not  see  what  the  size 
of  the  family  has  to  do  with  it  Mr.  Evans: 
I  want  to  show  that  it  Is  a  lioor  family,  and 
he  had  to  contribute  to  the  support  of  the 
family.  The  Court:  Well,  I  have  allowed 
you  to  go  to  that  extent  Mr.  Evans  (to  wit- 
ness): Where  did  your  wages  go?  To  sup- 
port yourself  and  to  help  jour  parents  and 
your  broth ^s  and  sisters?  Witness:  Yes,  sir. 
Q.  Are  you  able  to  earn  as  much  now  as  yon 
did  then,  Georgie?  A.  No,  sir."  Under  these 
circumstances,  the  testimony  was  not  im- 
properly given.  These  exceptions  are  over- 
ruled. 
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"(0)  Because  his  honor  erred  In  allowing 
the  witness  Morrow,  father  of  the  plaintiif, 
to  testify  to  the  following  question,  over 
the  objection  of  appellant's  counsel:  'Mr. 
Morrow,  you  are  a  man  that  has  been  work- 
ing in  the  mill  yourself— do  you  know  the 
wages  generally  paid  to  sweepers?  The  er- 
ror complained  of  being:  (a)  That  it  was 
only  competent  to  show  what  the  plaintiff  in 
this  action  was  getting  as  a  sweeper,  unless 
it  could  be  shown  that  he  was  getting  the 
same  as  ordinary  sweepers,  and  such  evi- 
dence was  never  adduced,  (b)  Error  because 
such  testimony  tended  to  contradict  the 
plaintiff,  who  himself  testified  that  he  was 
getting  fifty  cents  a  day." 

The  mind  of  the  young  man  was  not  con- 
sidered very  bright  He  had  spoken  in  his 
testimony  of  receiving  50  cents  as  a  sweeper. 
Under  the  circumstances,  it  was  legitimate 
to  ask  such  questions  to  test  this  condition  of 
his  mind.  A  witness  for  the  defendant  tes- 
tified that  wages  for  a  sweeper  was  from 
25  to  35  cents  a  day.  From  this  standpoint 
the  testimony  was  not  objectionable,  and  this 
exception  is  overruled. 

Seventh  and  eighth  exceptions: 

'*(7)  Because  his  honor  erred  in  allowing 
the  appellant's  witness  Brannard  Good  to 
explain,  over  appellant's  objection,  the  ar- 
rangement of  spinning  room  from  a  photo- 
graph other  than  the  one  of  the  place  in 
which  plaintiff  was  injured.  The  error  com- 
plained of  being  that  there  was  no  proof 
showing  that  the  arrangement  of  the  ma- 
chinery was  similar  to  that  in  the  room  in 
which  plaintiff  was  injured.' 


»f 


We  have  examined  with  care  the  testi- 
mony relating  to  a  spinning  room  in  a  fac- 
tory. Great  care  was  taken  to  explain  that 
the  photograph  was  not  the  picture  of  de- 
fendant's spinning  room.  The  circuit  Judge 
said:  "I  will  admit  the  testimony  as  a  pic- 
ture that  the  witness  might  go  down  there 
and  draw  himself.  I  simply  admit  it  as  a 
demonstration  made  by  the  witness  himself. 
•You  may  except  to  that  ruling  if  you  want 
to."  The  witness  merely  pointed  out  the 
location  of  objects  with  reference  as  to  win- 
dows, etc.    This  exception  is  overruled. 

'*(9)  Because  his  honor  erred  In  overruling 
plaintiff's  question  to  Geo.  Smith,  which  was 
as  follows:  'By  taking  down  the  lids  of 
that  machine  that  day,  what  could  you  have 
seen?'  The  error  complained  of  being:  (a) 
That  the  question  propounded  to  witness 
was  directly  in  reply  to  testimony  brought 
out  by  plaintiff  that  he  could  not  see  the 
wheels  of  the  machinery  on  account  of  the 
darkness  of  the  day.  (b)  That  it  was  com- 
petent for  the  witness  to  testify  that  he 
could  have  seen,  if  anything,  by  taking  down 
the  lids  of  the  machinery." 

An  examination  of  the  testimony  fails  to 
disclose  such  alleged  error.  The  exception  is 
overruled. 


*'(10)'Becafuse  his  honor  erred  In  overrul- 
ing the  question  asked  by  the  defendant's 
attorney  of  defendant's  witness  John  Gra- 
ham, which  was  as  follows:  'Now,  under 
the  condition  of  light  in  that  room  that  day, 
could  you  have  told  whether  the  wheels  in 
a  frame  were  revolving,  or  a  wheel  seven 
inches  in  diameter  was  revolving,  placed  in 
same  conditions?'  (the  witness  having  previ- 
ously testified  that  he  had  been  through  that 
room  that  day).  The  error  complained  of 
being  that  this  was  directly  In  reply,  and 
upon  the  knowledge  of  the  witness  of  the 
condition  of  the  weather  that  day,  on  which 
he  would  be  entitled  to  give  his  opinion." 

The  circuit  Judge  had  to  avoid  the  ex- 
pression of  opinions  from  witnesses  who 
.were  not  experts.  He  did  right  in  this  mat- 
ter.   Exception  is  overruled. 

Eleventh  and  twelfth  exceptions:  These 
exceptions  relate  to  the  refusal  of  his  honor 
to  grant  a  nonsuit  We  have  examined  the 
testimony,  and  find  some  testimony  on  ma- 
terial points  in  plaintiff's  case.  Hence  no 
error.    Exceptions  are  overruled. 

"(13)  Because  his  honor  erred  in  charging 
the  Jury  as  follows:  *That  it  is  for  you  to 
say,  under  all  the  testimony,  whether  the 
plaintiff  in  this  ci^e  had  sufQcient  age,  in- 
telligence, and  capacity  to  render  him  guilty 
of  contributory  negligence.'  The  error  com- 
plained of  being,  it  is  respectfully  submitted 
to  this  court,  that,  from  the  evidence  ad- 
duced of  the  knowledge  and  experience  the 
plaintiff  had  in  the  work  he  had  been  en- 
gaged in,  the  Jury  had  a  right  to  assume  that 
he  had  sufficient  capacity  and  intelligence  to 
render  him  guilty  of  contributory  negligence, 
without  having  to  pass  on  that  point." 

Both  sides  had  offered  testimony  bearing 
upon  this  issue.  Such  testimony  was  for  the 
Jury,  and  not  the  Judge,  to  pass  upon.  This 
exception  is  overruled. 

"(14)  Because  his  honor  erred  in  charging 
the  Jury  as  follows:  *Now  he  [meaning  the 
servant]  does  not  assume  the  risk  of  working 
with  dangerous  machinery  or  with  machinery 
that  was  not  kept  in  repair,  because  the  law 
says  that  he  has  a  right  to  expect  the  em- 
ployer to  furnish  him  with  suitable  machin- 
ery, and  to  keep  that  machinery  in  repair.' 
The  error  complained  of  being:  (a)  That 
there  is  no  allegation  of  defective  machinery 
in  the  complaint,  (b)  That  there  is  no  alle-* 
gation  in  the  complaint  of  the  machinery  be- 
ing out  of  repair,  (c)  That  such  charge  is 
practically  on  the  facts  that  the  machinery 
was  out  of  repair,  and  this  especially  In  con- 
nection with  that  portion  of  the  charge  ex- 
planatory of  appellant's  first  request  to 
charge,  which  was  as  follows:  'One  who  at- 
tempts to  do  work  which  exposes  him  to  an 
obvious  and  appreciated  danger,  even  though 
he  should  not  appreciate  the  whole  extent  of 
the  danger,  assumes  the  risk  of  injury. 
However  his  knowledge  may  have  been  ac- 
quired, there  is  no  obligation  upon  the  em- 
ployer to  give  the  workman  warning  of  a 
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known  danger.'  1  charge  yoo  "that  gentle- 
men«  adding  the  words,  "risks  ordinarily  in- 
cident to  the  employment,"  as  I  hare  already 
explained  to  you  in  my  general  charge/  " 

We  cannot  see  how  the  charge,  which  em- 
bodies a  correct  principle  of  law,  could  have 
injured  the  defendant  The  general  charge 
of  the  circuit  Judge  very  admirably  and  ably 
presented  the  law.  This  exception  Is  over- 
ruled. 

'*(15)  Because  his  honor  erred  In  charging 
appellant's  second  and  third  requests,  which 
were  as  follows:  *(2)  It  is  the  duty  of  the 
servant  to  obey  reasonable  rules  adopted  by 
the  master  for  his  benefit  and  protection, 
and,  if  injured  while  acting  in  violation  there- 
of, this  will  constitute  such  contributory  neg- 
ligence as  to  bar  recovery,  if  the  observance, 
of  the  rules  would  have  prevented  the  injury. 
<d)  If  a  servant  is  conscious  of  the  dangers, 
the  fact  that  he  for  a  moment  forgets  their 
existence  and  thereby  sustains  an  injury  will 
not  make  the  master  liable' — ^by  adding  the 
following:  'I  charge  you  that.  I  charge  yon 
the  other  one  which  I  have  Just  read,  with 
the  qualification  which  I  have  Just  given  in 
my  general  charge  as  to  contributory  negli- 
gence; that  is,  as  to  whether  the  boy  in  this 
case  was  capable  of  being  guilty  of  contribu- 
tory negligence,  and  whether  the  contribu- 
tory negligence  operated  or  contributed  as  a 
proximate  cause  to  the  Injury.'  The  error 
complained  of  being  that,  with  the  knowledge 
the  appellant  had  of  respondent's  experience 
and  work  in  the  line  in  which  he  was  en- 
gaged, it  had  a  right  to  assume  that  he  was 
capable  and  had  sufficient  intelligence  to  do 
his  work,  and  that  it  was  improper  to  submit 
the  question  of  capacity  of  contributory  n^- 
ligence  to  the  Jury." 

We  think  the  circuit  Judge  committed  no 
error  where  he  attempted  to  charge  the  law 
governing  this  branch  of  this  case,  for  if  the 
plaintiff  was  too  weak-minded  to  know  what 
he  was  doing  as  a  moral  or  Intellectual  be- 
ing, of  course  he  was  not  amenable  to  the 
law  relating  to  contributory  negligence. 
Both  plaintHFs  and  defendant's  testimony 
was  before  the  jury.    It  was  the  province  of 


the  Jury  to  pass  upon  this  issue.  The  circuit 
Judge  was  anxious  that  his  charge  should  not 
only  be  full,  but  also  Just.  We  therefore  fail 
to  find  error,  as  here  complained  of.  This 
exception  is  overruled. 

"(16)  Because  his  honor  erred  in  submit- 
ting to  the  Jury  the  capacity  of  respondent  to 
be  guilty  of  contributory  negligence,  in  modi- 
fying appellant's  sixth  request  to  charge, 
which  was  as  follows:  'In  an  action  to  re- 
cover, if  the  plaintiff  knew  or  had  been  told 
about  the  rules  which,  if  he  had  followed  in 
the  performance  of  his  duties,  he  would  not 
have  been  injured,  but  acts  in  violation  of 
such  rules  and  is  injured  by  not  obeying  the 
same,  he  cannot  recover* — ^by  adding  the 
words:  If  the  plaintiff  was  of  sufficient  age, 
intelligence,  and  discretion  to  be  guilty  of 
contributory  negligence.'  The  error  com- 
plained of  being:  (a)  That  in  failing  to  com- 
ply with  the  rules,  and  going  contrary  there- 
to, would  not  be  a  case  of  contributory  neg- 
ligence, (b)  That  if  it  was  contributory  neg- 
ligence, that  the  proof  of  experience  and 
knowledge  that  this  plaintiff  had  in  the  busi- 
ness in  which  he  was  engaged.  It  was  wrong 
to  submit  to  the  Jury  the  question  of  his  ca- 
pacity of  being  guilty  of  contributory  negli- 
gence." 

This  exception  is  unjust,  unintentionanyt 
of  course,  to  the  circuit  Judge.  The  whole 
charge  shows  very  plainly  that  the  circuit 
Judge  relied  upon  his  previous  definition  of 
contributory  negligence  in  his  general  charge, 
in  which  he  had  quoted  tbe  exact  language  of 
this  court  in  the  case  of  Rosemand  v.  Rail- 
road, 66  S.  G.  91,  44  S.  E.  574.  Therefore,  if 
a  lad  knew  the  roles  of  the  defendant  and 
failed  to  comply  therewith,  and  such  failure 
to  comply  with  such  rules  was  a  proximate 
cause  of  his  injury,  he  would  be  guilty  of 
contributory  negligence.  It  was  not  error  to 
submit  an  issuable  fact  to  the  jury»  as  we 
have  before  remarked. 

It  Is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be^  and  the 
same  is,  affirmed. 

WOODS,  J.,  concurs  in  the  result 
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YIRGIKIA  PORTLAND  CEMENT  00.  ▼• 
LUCK'S  ADM'R. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

12,  1905.) 

DBATR  or  8BRVANT  —  ACTION— DKCUk-RATIOW  — 
SUFnCIENCY     AS      AGAINST      DKMUBBBB— IN- . 
8TBUGTI0N8  —  BEVIEW  —  OABK    BEQUIBSD     07 
MASTER  —  CONTBIBUTOBT      NEOLIGEMCE— EVI- 
DBNCS — BUinCIENCT. 

1.  Where,  in  an  action  for  the  death  of  a 
servant,  each  coont  of  the  declaration  alleged 
that  defendant  had  failed  to  perform  the  duty 
which  it  owed  to  deceased  to  keep  its  premises 
in  reasonably  safe  repair,  stating  In  what  re- 
spect the  dnty  existed,  and  wherein  defendant 
had  failed  to  perform  it,  and  either  charged  that 
defendant  had  notice  of  the  unsafe  condition,  or 
set  out  facts  from  which  it  was  necessarily  to 
be  inferred  that  defendant  was  aware  of  the 
condition,  and  in  all  the  counts  it  was  alleged 
that  deceased  was  without  fault,  the  declaration 
and  each  count  were  sufficient  as  against  a  de- 
murrer. 

2.  The  correctness  of  an  instruction  is  to  be 
determined  on  appeal  by  taking  it  in  connection 
with  the  other  instructions  given. 

'  3.  Where  a  servant  is  employed  in  working 
outside  of  the  regular  line  of  his  employment 
under  the  direction  of  the  master,  greater  care 
is  required  of  the  master  toward  the  servant 
than  if  the  servant  had  been  working  in  his 
regular  employment. 

4.  A  servant,  employed  in  trucking;  cement  in 
a  factory,  on  commg  to  a  place  in  the  floor 
where  a  large  screw  revolved  m  a  trough,  which 
wad  not  covered,  saw  a  board  which  seemed  to 
fit  the  opening,  and  laid  it  on  the  same,  but 
when  passing  over  the  board  it  slipped,  and  the 
servant  was  injured  by  his  foot  passing  into  the 
screw.  £f«Z(i,  in  an  action  for  the  death  of  the 
servant  from  the  injury,  that  the  fact  that  a 
hammer  and  nails  were  lying  close  by  the  open- 
ing, with  which  the  board  might  have  been  nail- 
ed down,  was  a  circumstance  to  be  considered  in 
determining  whether  deceased  was  guilty  of  con- 
tributory negligence. 

5.  Where  a  servant  was  Injured  by  his  foot 
passing  into  an  open  trough  in  the  floor  in  whidi 
a  large  screw  was  revolving,  held^  that  the  ques- 
tion of  the  servant's  contributory  negligence 
was  one  for  the  jury. 

Keith,  P.,  dissenting. 

Appeal  from  Circuit  Court,  Augusta  Coun- 
ty. 

Action  by  the  administrator  of  William 
Luck,  deceased,  against  the  Virginia  Portland 
Cement  Company.  From  a  judgment  in  favor 
of  plaintiff,  defendant  appeals.    Affirmed. 

The  following  are  the  Instructions  referred 
to  in  the  opinion: 

"Defendant's  Bill  of  Exception  No.  1. 

''Be  it  remembered,  that  on  the  trial  of 
this  cause  the  plaintiff  asked  the  court  to 
give  the  following  instructions: 

'Instruction  for  Plaintiff  No.  1. 

•The  court  instructs  the  jury  that  it  was 
the  duty  of  the  defendant  company  to  use 
all  reasonable  care  to  provide  and  main- 
tain Suitable  structures,  instrumentalities, 
machinery,  and  appliances^  and  not  to  ex- 
pose its  employes  to  risks  beyond  those  inci- 
dent td  the  employment,  and  not  to  expose 
them  to  risks  beyond  those  risks  in  con- 
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templation  at  the  time  of  the  contract  of 
service;  and  its  employ^  had  the  right  to 
presume  that  these  duties  had  been  perform- 
ed; and  for  injuries  to  Its  employes  resulting 
from  a  breach  of  this  duty  the  defendant 
company  is  liable  in  damages.  And  if  the 
Jury  believe  from  the  evidence  in  this  case 
that  the  breach  of  this  duty  of  the  defendant 
company  was  the  proximate  cause  of  the  in- 
juries that  resulted  in  the  death  of  William 
Luck  while  in  the  employment  of  the  said 
defendant  company,  then  the  said  company 
is  liable  in  damages  In  this  cause.  N.  &  W. 
R.  R.  Co.  V.  Ampey,  93  Va.  117,  25  S.  B.  226, 
and  authorities  cited. 


"Instruction  for  Plaintiff  No.  2. 

"The  court  instructs  the  jury  that,  although 
they  may  believe  from  the  evidence  in  this 
case  that  William  Luck  knew  that  the  pas- 
sageway on  the  premises  of  the  defendant 
company,  under  which  the  conveyancer  that 
did  the  mischief  ran,  and  that  this  convey- 
ancer bad  been  exposed  by  the  company  for 
the  purpose  of  unclogglng  it,  and  that  this 
passageway  was  on  that  account  in  an  un- 
safe condition,  yet,  if  they  believe  from  the 
evidence  that  the  danger  occasioned  thereby 
was  not  so  imminent  that  a  reasonably  pru- 
dent man  would  not  have  attempted  to  go 
over  It  as  William  Luck  did  in  doing  the 
work  that  he  was  directed  to  do  by  the  de- 
fendant company,  and  further  believe  from 
the  evidence  that  the  use  of  the  said  passage- 
way by  Luck  in  doing  the  work  that  he  was 
directed  to  do  by  the  defendant  company 
was  natural  and  necessary,  and  that  said 
Luck  in  going  along  said  passageway  and 
over  the  said  conveyancer  used  such  reason- 
able precaution  as  a  reasonably  prudent  man 
would  have  exercised  In  so  doing,  and  was 
Injured,  and  from  which  injuries  he  died, 
then  the  plaintiff  is  entitled  to  recover  dam- 
ages in  this  case.  N.  &  W.  R.  R.  Co.  v.  Am- 
pey, 93  Va.  117,  25  S.  E.  226,  and  authori- 
ties cited. 

"Instruction  for  Plaintiff  No.  8. 

"The  court  instructs  the  Jury  that  Wil- 
liam Luck  is  presumed  to  have  exercised  due 
and  proper  care  at  the  time  he  was  Injured; 
and  the  burden  of  proving  that  he  was  negli- 
gent is  upon  the  defendant,  unless  such  neg- 
ligence appears  from  the  plaintiff's  evidence. 

"Instruction  for  Plaintiff  No.  4. 

"The  court  instructs  the  jury  that  If  they 
believe  from  the  evidence  that  the  plaintiff  is 
entitled  to  recover,  that  then,  in  ascertaining 
and  fixing  the  damages  in  this  case,  they 
should  find  the  same  with  reference — 

"First  To  the  pecuniary  loss  sustained  by 
Mrs.  Minnie  Luck,  widow  of  Wm.  Luck,  de- 
ceased, and  her  child,  by  the  death  of  Wm. 
Luck,  fixing  the  sum  at  such  sum  as  would 
be  equal  to  the  probable  earnings  of  the  said 
Wm.  Luck,  taking  into  consideration  the  age, 
business  capacity,  experience,  habits,  energy. 
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an<}  perseverance  of  the  deceased,  during  the 
lifetime  of  the  said  Mrs.  Minnie  lACk  and 
child,  if  he  had  not  been  killed. 

"Second.  By  adding  thereto  compensation 
for  the  loss  of  his  care,  attention  and  society 
to  his  wife  and  child;  and 

"Third.  By  adding  such  farther  sum  as 
they  may  deem  fair  and  just  by  way  of 
solace  and  comfort  to  his  said  widow  and 
child  for  the  sorrow  and  suffering  and  men- 
tal anguish  occasioned  to  them  by  his  death/' 

"Instruction  for  Defendant  No.  1. 

**The  court  instructs  the  Jury  that  the 
burden  of  proving  his  case  is  upon  the  plain- 
tiff, and  that  he  must  prove  it  by  a  prepon- 
derance of  evidence  in  order  to  entitle  him  to 
a  recovery. 


« 


Instruction  for  Defendant  No.  2. 


i«r 


*The  court  instructs  the  jury  that,  even 
though  they  may  believe  from  the  evidence 
that  the  defendant  was  guilty  of  negligence, 
yet  if  they  shall  further  believe  from  the 
evidence  that  the  injury  to  the  plaintiff's  in- 
testate was  the  proximate  result  of  his  own 
negligence,  he  cannot  recover.  Sexton  & 
Houston  V.  Turner,  89  Va.  341,  15  S.  E.  862. 

"Instruction  for  Defendant  No.  8. 

"The  court  Instructs  the  jury  that  con- 
tributory negligence  on  the  part  of  an  em- 
ployd  injured  through  the  employer's  negli- 
gence Is  the  want  of  ordinary  care  and  pru- 
dence without  which  the  injury  would  not 
have  occurred;  and  that,  If  the  jury  shall 
believe  from  the  evidence  that  the  plaintiff's 
Intestate,  Luck,  was  guilty  of  contributory 
negligence  in  running  the  truck  over  the  con- 
veyor at  the  time  of  the  accident,  then  the 
plaintiff  cannot  recover.  7  Am.  ft  Eng. 
ESncyc.  Law,  871,  note  8. 

"Instruction  for  Defendant  No.  4. 


«r 


'The  court  Instructs  the  Jury  that  where 
a  person  voluntarily  enters  the  service  of  an- 
other he  assumes  all  the  risk  usually  inci- 
dent to  such  employment,  and  is  presumed  to 
have  contracted  with  respect  thereto.  And 
if  the  jury  believe  from  the  evidence  that  the 
risk  in  this  case  was  of  this  character,  and 
that  it  was  open  and  obvious,  the  plaintiff  is 
not  entitled  to  recover  and  the  jury  must  find 
for  the  defendant.  Big  Stone  Gap  Iro.  Oo. 
V.  Ketron  <Va.)  45  S.  B.  741. 


"Instruction  for  Defendant  No.  5. 

"The  court  instructs  the  Jury  that  where 
an  employ^  is  confronted  with  two  methods 
of  performing  work,  the  one  safe  and  the 
other  dangerous,  he  owes  a  positive  duty  to 
his  employer  to  pursue  the  safe  method,  ir- 
respective of  the  degree  of  danger  which  may 
be  involved  in  the  unsafe  method,  and  any 
departure  from  the  path  of  safety  will  pre- 
vent his  recovery  In  the  event  he  is  injured. 
So  that  if  the  jury  shall  believe  from  the  evi- 
dence that  It  was  safe  for  the  plaintiff's  In- 


testate to  wheel  his  truck  over  the  ooTerinc 
across  the  conveyor,  and  that  it  was  unsafe 
for  him  to  lay  down  a  board  across  the  con- 
veyor and  wheel  his  truck  over  said  board, 
and  that  the  plaintiff's  intestate  adopted  the 
latter  course,  and  was  thereby  injured,  then 
the  plaintiff  cannot  recover.  Streetfs  Adm'r 
V.  N.  &  W.  Ry.  Co.  (Va.)  45  S.  B.  284. 


"Instruction  for  Defendant  No.  8. 

"The  court  Instructs  the  Jury  that  an  em- 
ploy6  who  knows  the  unsafe  condition  of 
the  place  in  which  he  is  working  is  not  com- 
pelled to  continue  the  work;  but,  if  he  does 
continue  It,  without  exercising  ordinary  pru- 
dence and  care  for  bis  own  safety,  then  he 
must  be  held  to  have  assumed  not  only  the 
risks  ordinarily  incident  to  the  service  when 
he  entered  upon  it,  but  such  as  became 
known  to  him  during  the  progress  of  the 
work,  or  which  were  readily  discernible  to  a 
person  of  his  age  and  capacity  in  the  exercise 
of  ordinary  care.  So  that,  if  the  Jury  sliall 
believe  from  the  evidence  that  the  plalntiff*a 
Intestate  knew  of  the  unsafe  gondltlon  of  the 
conveyor,  then  he  was  not  compelled  to  con- 
tinue his  work  about  said  conveyor;  and  if 
they  shall  believe  that,  so  knowing,  he  con- 
tinued his  work  without  ordinary  prudence 
and  care  for  his  own  safety,  then  he  assumed 
not  only  the  risks  incident  to  his  work  there, 
but  also  the  risks  which  became  known  to 
him  during  the  progress  of  his  work  or  which 
were  readily  discernible  to  a  person  of  his 
age  and  capacity  in  the  exercise  of  ordinary 
care.  Russell  Creek  Coal  Co.  v.  Wells,  96 
Va.  418,  31  S.  K  614;  Ches.,  etc.,  v.  Sparrow. 
96  Va.  644,  87  S.  B.  802,  and  cases  cited. 


"Instruction  for  Defendant  No.  7. 

'^he  court  Instructs  the  jury  that  if  they 
shall  believe  from  the  evidence  that  the  plain- 
tiff's intestate,  William  Luck,  was  in  the  em 
ployment  of  the  defendant  as  a  teamster  oa 
the  yard,  and  that  his  duties  as  such  did  not 
require  him  to  truck  cement  across  the  con- 
veyor, but  that  the  trucking  by  him  of  ce- 
ment across  the  conveyor  was  a  voluntary 
act  on  his  part,  and  if  they  shall  further  be- 
lieve from  the  evidence  that  while  engaged 
in  the  performance  of  such  voluntary  act  he 
received  the  Injury  complained  of,  then  the 
plaintiff  cannot  recover,  and  the  jury  must 
find  for  the  defendant  Shen.  Yal.  R.  R.  v. 
Lucado's  Adm'r,  86  Va.  390,  10  S.  B.  422; 
Va.  Mid.  R.  R.  Co.  V.  Roach,  83  Va.  875,  6  6. 
Bu  175. 

"Instruction  for  Defendant  No.  & 

''The  court  instructs  the  jury  that,  where 
the  employe's  own  voluntary  act  has  placed 
him  in  perilous  position,  he  must,  in  general, 
bear  the  consequence  of  his  dwn  recklessness 
or  negligence.  And  if  the  jury  shall  believe 
from  the  evidence  that  the  plaintiff's  intes- 
tate, knowing  the  open  conveyor  to  be  a  dan- 
gerous place,  voluntarily  undertook  to  pass 
over  it  on  a  temporary  passway  constructed 


VaJ 


VIRGINIA  PORTLAND  CEMENT  CO.  v.  LUCK'S  ADM'E. 


579 


by  himself,  and  In  consequence  was  Injured, 
and  died  from  such  Injury,  then  the  plaintiff 
Is  not  entitled  to  recover.  Watson  on  Dam- 
ages, lOT." 

Patrick  &  Gordon,  for  appellant.    Curry  & 
Qlenn  and  Brayton  &  Wayt,  for  appellee. 

CARDWELIi,  J.  The  administrator  of 
William  Luck,  deceased,  brought  this  action 
in  the  circuit  court  of  Augusta  county  to 
recover  damages  of  the  Virginia  Portland 
.  Cement  Company  for  the  death  of  the  de- 
ceased, caused,  as  alleged,  by  the  negligence 
of  the  defendant. 

The  action  is  predicated  on  the  negligence 
of  the  defendant  In  keeping  in  unsafe  repair 
>  its  premises  where  the  deceased,  in  the  dis- 
charge of  his  duties,  was  required  to  work, 
the  specific  negligence  alleged  being  the  fail- 
ure of  the  defendant  to  keep  sufficiently  cov- 
ered up  and  protected  a  conveyor  which 
crossed  a  passageway  over  and  along  which 
the  deceased,  on  the  occasion  of  the  injuries  ' 
from  which  he  died,  was  required  to  work. 
At  the  trial  the  plaintiff  recovered  a  verdict 
and  judgment  for  $6,000,  and  this  judgment 
is  before  us  for  review  upon  a  writ  of  error 
awarded  the  defendant 

The  declaration  contains  four  counts.  In 
the  first  it  is  clearly  stated  that  the  defend- 
ant company  knowingly,  etc.,  failed  and 
neglected  to  keep  said  conveyor  securely 
covered  so  as  to  furnish  a  reasonably  safe 
and  proper  place  for  the  plaintiff's  intestate 
to  work,  and  that  the  said  intestate  exer- 
cised due  and  proper  care,  and  was  wholly 
without  fault  or  neglect  on  his  part  The 
second  coimt  states  that  the  defendant  com- 
pany tore  up  the  covering  over  the  conveyor, 
and  the  company  itself,  having  put  the  con- 
veyor in  that  condition,  left  it  open  and  in 
a  dangerous  condition  until  after  the  dcd- 
dent  to  the  deceased.  In  the  third  count, 
as  in  the  first  and  second,  the  business  con- 
ducted by  the  defendant  is  stated;  that  in 
the  conduct  of  its  business  the  defendant 
used  a  conveyor,  which  is  described;  that 
the  deceased  was  engaged  in  trucking  ce- 
ment across  the  conveyor;  that  it  was  the 
duty  of  the  defendant  to  provide  a  safe 
place  for  the  deceased  to  work  in  handling 
the  cement,  etc.;  and  it  is  charged  that  the 
company  was  notified  of  the  condition  of  the 
conveyor,  and  that  it  promised  to  put  it  in 
proper  condition,  and  failed  to  do  so,  etc 
And  in  the  fourth  count  the  allegations  as 
to  the  business  conducted  by  the  defendant 
are  repeated,  and  it  Is  averred  that  the  com- 
pany knew  of  the  unsafe  condition  of  the 
conveyor,  and  failed  to  put  it  in  repair,  etc, 
in  consequence  of  which  the  deceased  re- 
ceived the  injuries  from  which  he  died.  So 
that  in  each  of  the  counts  it  is  alleged  that 
the  company  had  failed  to  perform  the  duty 
which  it  owed  to  the  deceased  to  keep  its 
premises  in  reasonably  safe  repair,  stating 
In  what  respect  the  duty  existed,  and  where- 
in the  company  had  failed  to  perform  the 


duty,  and  either  charges  that  the  company 
had  notice  of  the  unsafe  condition  of  its 
premises  in  the  respect  stated,  or  sets  out 
such  facts  from  which  it  necessarily  was  to 
be  inferred  that  the  company  was  aware  of 
the  unsafe  condition  of  its  premises  in  the 
particulars  stated  in  the  several  counts,  and 
in  all  of  which  it  is  averred,  though  unneces- 
sarily, that  the  deceased  was  without  fault 
in  the  premises. 

We  are  of  opinion  that  the  declaration 
and  each  count  thereof  was  sufficient  to  in- 
form the  defendant  of  the  nature  of  the  de- 
mand made  upon  it;  states  sufficient  facta 
to  enable  the  court  to  say  upon  demurrer, 
if  the  facts  stated  were  proved,  whether  the 
plaintiff  would  be  entitled  to  recover;  and 
therefore  the  demurrer  to  the  declaration 
was  properly  ovei:ruled.  Hortenstein  v.  Va.- 
Car.  Ry.  Co.,  1,02  Va.  914,  47  S.  E.  996. 

The  circumstances  under  which  the  de- 
ceased received  the  injuries  from  which  he 
died  are  as  follows:  The  defendant  company 
is  engaged  in  the  manufacture  of  cement  in 
the  county  of  Augusta,  and  in  its  business 
it  is  necessary  to  use  a  large  amount  of  ma- 
chinery and  employ  a  large  number  of  men, 
some  of  the  machinery  used  being  of  a  more 
or  less  dangerous  character.  The  plant,  is 
organized  into  different  departments,  and  a 
separate  force  of  men  are  employed  in  these 
several  departments,  though  It  seems  that 
they  are  not  required  to  work  in  and  confine 
themselves  to  the  departments  in  which  they 
are  ■  employed.  One  department  is  known 
as  the  "operating  department,"  another  as 
the  ''construction  department,"  and  there  are 
several  others;  but  it  is  only  necessary  to 
refer  to  the  two  departments  named  in  this 
opinion. 

In  the  operating  department  the  cement 
is  manufactured,  and  in  this  department  is 
what  is  known  as  the  "stockhouse,"  in  which 
the  cement  is  packed  in  bags  and  barrels  for 
shipment.  The  construction  department  has 
charge  of  the  work  of  making  the  roads,  con- 
structing buildings,  and  other  things  neces- 
sary to  equip  the  plant  and  keep  it  in  work- 
ing order.  The  stockhouse  referred  to  is  a 
large  building,  about  250x250  feet.  In  which 
there  are  a  number  of  large  bins  for  storing 
cement,  and  In  the  center  is  a  space  in  which 
the  cement  Is  handled.  At  either  end  of  this 
building,  between  the  bins  and  the  outer 
walls,  runs  a  passageway  4  or  4%  feet  wide, 
and  across  the  building  at  either  end,  at 
the  Inner  line  of  this  passageway,  about  4 
or  4%  feet  from  the  outer  wall,  runs  a  large 
screw,  about  9  Inches  in  circumference,  and 
known  as  a  "conveyor."  The  screw  runs  In 
a  trough  about  14  Inches  square  on  the  out- 
side and  10  Inches  on  the  inside,. and  its  mo- 
tive power  is  obtained  from  a  room  in  the 
stockhouse  known  as  the  "motor  room."  The 
cement  and  plaster  is  put  in  this  10-lnch 
trough  from  the  bins  and  from  other  open- 
ings along  and  over  the  screw,  and  the  revo- 
lutions  of  the  screw   convey  it  ftom   one 
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point  to  another  in  the  house.  Between  the 
motor  room  referred  to  and  one  of  the  bins, 
numbered  13,  is  a  space  from  4  to  6  feet  2 
inches  (as  variously  stated  In  the  testimony) 
wide.  In  passing  from  the  center  of  the 
stockhouse  through  this  space  into  the  4  or 
4%  foot  passageway  at  that  end  of  the  house, 
from  which  the  cement  is  loaded  onto  a  wag- 
on at  the  door,  the  conveyor  has  to  be  cross- 
ed. The  conveyor  is  covered  by  boards 
nailed  down  flush  with  the  floor  of  the  build- 
ing, but  it  is  necessary  frequently  to  take 
up  sections  of  this  covering  to  get  at  the 
conveyor  in  order  to  repair  it,  as  it  is  very 
frequently  clogged  up,  and  often  prizes  up 
the  covering  ovet  it,  and  when  it  becomes 
choked  it  is  often  relieved  by  putting  plaster 
in  the  cement,  as  some  forms  of  cement  re- 
quire a  mixture  of  plaster.  On  the  day  be- 
fore the  accident  out  of  wh'ich  this  suit  arises 
about  14  inches  in  length  of  the  covering  of 
the  conveyor  had  been  removed  in  the  pas- 
sageway between  the -motor  room  and  bin 
No.  13  in  order  to  repair  the  conveyor  by 
putting  In  at  that  point  what  is  known  as 
a  "hanger,"  and  the  conveyor  was  thus  left 
exposed  until  after  the  accident  on  the  fol- 
lowing day. 

Among  other  employes  engaged  in  the 
stockhouse  are  men  whose  business  it  is  to 
carry  various  materials — cement,  plaster, 
etc. — from  one  point  to  another  in  the  house 
on  band  trucks,  which  are  from  20  to  24 
inches  wide. 

The  deceased,  William  Luck,  was  a  team- 
ster on  the  yard  of  the  defendant  company, 
in  charge  of  a  two-horse  wagon  and  team, 
and  was  assisted  by  one  Samuel  Webb  in 
connection  with  the  construction  department. 
His  duty  was  to  haul  the  materials  of  vari- 
ous sorts  used  in  that  department.  The 
foreman  of  the  company  over  the  deceased 
was  a  Mr.  Teabo,  and  on  the  occasion  of  this 
accident  one  Cooper  Irving  was  In  charge 
of  a  gang  of  hands  making  cement  work  on 
the  yard  of  the  company.  The  deceased  had 
general  orders  from  Teabo  to  always  go  and 
haul  cement  from  the  stockhouse  whenever 
called  on  to  do  so  by  Irving  or  the  person 
in  charge  of  the  concrete  work,  and  Irving 
had,  just  prior  to  this  accident,  put  in  an 
order  with  the  boss  of  the  stockhouse,  Clif- 
ton, for  a  large  amount  of  cement,  and  it 
was  the  deceased's  duty,  with  his  team,  to 
haul  it  to  Irving  as  needed. 

On  the  morning  of  the  accident  the  de- 
ceased and  his  helper,  Webb,  had  been  haul- 
ing staves  on  the  yard,  and  had  finished 
hauling  staves  between  11  and  12  o'clock. 
When  they  finished  Irving  said  to  the  de- 
ceased that  he  wanted  10  sacks  of  cement 
as  quick  as  he  could  get  it,  and  told  de- 
ceased to  go  to  the  stockhouse  for  it  The 
deceased  drove  immediately  to  the  stock- 
house  door  with  his  wagon  and  team,  and  he 
and  Webb  went  into  the  stockhouse  and  told 
Clifton,  who  was  in  charge  of  the  stock- 
bouse,  that  they  wanted  10  bags  of  cement 


for  the  concrete  work,  and  Clifton,  stating 
that  his  men  were  engaged,  and  did  not 
have  time  to  truck  the  cement  out,  instructed 
the  deceased  and  Webb  where  the  cement 
was,  and  directed  them  to  go  and  get  it  and 
truck  it  out;  he  (Clifton)  knowing  at  the 
time  that  the  conveyor  across  the  passage- 
way was  uncovered,  and  that  the  cement  had 
to  be  trucked  out  through  this  passageway; 
whereupon  the  deceased  took  a  truck,  went 
to  where  the  cement  was,  and  Webb  loaded 
the  truck.  They  proceeded  along  the  pas- 
sageway, the  deceased  pushing  the  truck, 
until  they  reached  the  conveyor,  and,  see- 
ing that  they  could  not  get  across  it  with- 
out some  covering  over  the  opening  in  it, 
and  seeing  sitting  near  by  a  board  which 
seemed  to  fit  the 'opening,  and  appeared  to 
have  been  used  for  that  purpose,  they  laid 
it  in  the  opening,  which  it  fitted,  and  passed 
successfully  over  the  conveyor  with  that  load 
of  cement,  but  when  crossing  the  conveyor 
with  the  second  load  the  board  moved  and 
left  the  opening  Into  wliich  the  deceased's 
foot  passed,  and  his  leg  was  ground  off  be- 
low the  knee,  resulting  in  a  few  hours  aft- 
erwards in   his  death  from   the  shock. 

At  the  trial  four  instructions  were  given 
for  the  plaintiff  and  eight  for  the  defendant, 
and  exception  is  taken  to  the  giving  of  all 
of  plaintiff's  instructions,  but  objection  is 
more  particularly  made  to  the  first  and  sec- 
ond, on  the  ground  that  they  were  mislead- 
ing. It  is  insisted  on  behalf  of  the  plaintiff 
that  this  court  cannot  review  the  instruc- 
tions, because  of  the  insufficiency  of  the  bill 
of  exceptions  taken  by  the  defendant  to 
the  giving  of  the  instructions;  but  we  do 
not  deem  It  necessary  to  consider  this  ob- 
jection, nor  to  review  the  instructions  at 
length,  as  the  court  is  of  opinion  that  the 
objection  to  them  is  without  merit.  The 
instructions  given  for  the  plaintiff,  read  in 
connection  with  the  instructions  given  fbr 
the  defendant,  could  not  have  misled  the 
jury,  and  fully  and  fairly  submitted  the  case 
to  the  Jury. 

The  remaining  assignment  of  error  is  to 
the  refusal  of  the  court  below  to  set  aside 
the  verdict  of  the  jury  as  contrary  to  the 
law  and' the  evidence. 

It  is  contended  that  upon  three  grounds 
the  verdict  should  have  been  set  aside:  Firat, 
that  the  deceased  was  a  volunteer,  and  as- 
sumed the  risk  incident  to  the  work  which 
he  volunteered  to  perform  on  the  occasion 
of  his  injuries;  second,  that  the  danger  of 
attempting  to  truck  over  the  conveyor  was 
incident  to  his  employment,  and  open  and 
obvious;  and,  third,  that  the  conveyor  was 
sufficiently  covered  for  him  to  have  passed 
over  it  in  safety. 

There  is  some  evidence  tending  to  show 
that  the  deceased,  at  the  time  of  his  injury, 
was  doing  w^ork  outside  of  the  line  of  his  reg- 
ular employment:  but  the  defendant's  evi- 
dence admits  that  what  he  was  doing  he  was 
doing  under  orders  from  Clifton,  who  was 
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In  charge  of  the  stockhouse.  Clifton  himself 
testified  that  he  directed  the  deceased  to  get 
the  cement  and  truck  It  out;  and  Irving,  an- 
other witness  for  the  defendant,  says  that 
he  told  the  deceased  to  go  to  the  stockhonse 
and  get  the  cement  as  quickly  as  he  could. 
In  addition  to  this,  it  clearly  appears  from 
the  uncontradicted  evidence  in  the  case  that 
the  deceased  was  under  general  orders  to  get 
and  haul  cement  whenever  needed  for  the 
construction  department,  and  that  it  was 
the  well-known  and  recognized  practice,  as 
well  as  the  duty,  of  teamsters  to  go  into  the 
stockhouse  and  truck  out  cement  when  told 
to  do  so.  So  that,  if  the  deceased  was  work- 
ing outside  of  the  scope  of  his  employment, 
he  was  working  under  the  direction  of  the 
defendant,  and  for  its  benefit,  and  greater 
care  was  required  of  the  defendant  toward 
him,  under  these  circumstances,  than  if  he, 
had  been  working  in  the  regular  line  of  his 
employment 

On  the  one  hand,  the  defendant  claims  that 
the  danger  to  which  the  deceased  was  sub- 
jected when  obeying  the  orders  of  Clifton  to 
truck  out  the  cement  was  an  open  and  ob- 
vious danger;  while,  on  the  other  hand,  the 
claim  is  as  earnestly  made  that  there  was  no 
danger  at  all,  but  that  the  trough  of  the  con- 
veyor was  covered  up  amply  sufficient  for  the 
deceased  to  have  trucked  over,  and  that  it 
was  absolute  recklessness  in  him  in  trucking 
over  the  place  that  was  open.  It  is  not  pre- 
tended that  it  was  not  the  duty  of  the  de- 
fendant to  keep  this  trough  closed,  as  its  own 
witnesses  say  that  it  was  to  be  kept  closed, 
and  that  it  was  in  fact  usually  kept  closed; 
while  there  is  nothing  in  the  evidence  to  Jus- 
tify the  conclusion  that  the  deceased  knew 
that,  in  order  to  make  It  safe  to  pass  over  it, 
it  was  necessary  to  nail  down  and  securely 
fasten  its  covering.  As  has  already  been 
stated,  Clifton,  in  charge  of  the  stockhouse, 
knew  that  the  conveyor  was  exposed  on  the- 
day  before,  and  he  knew  it  had  not  been 
closed  up  at  the  time  he  directed  the  deceased 
to  get  tjie  cement  and  truck  it  out,  for  it  Is 
testified  to  that  Clifton  and  a  witness  exam- 
ined in  the  case  passed  over  and  along  this 
passageway  over  the  opening  in  the  conveyor 
within  five  minutes  before  the  deceased  re- 
ceived his  injuries.  Tet  he  said  notliing  by 
way  of  warning  to  the  deceased  of  the  unsafe 
condition  of  the  conveyor  when  he  directed 
him  to  truck  the  cement  wanted  by  Irving 
out  It  is  true  that  the  evidence  shows  that 
hammer  and  nails  were  lying  close  by  the 
opening  in  the  conveyor,  but  there  is  no  evi- 
dence, as  has  been  said,  that  the  deceased 
knew  that  it  was  necessary  to  fasten  down 
any  covering  put  over  the  conveyor,  nor  does 
it  clearly  appear  that  the  hammer  and  nails 
were  seen  by  him,  or  that  they  were  where 
he  could  not  have  failed  to  see  them.  At  all 
events,  that  was  but  a  circumstance  to  be 
considered  by  the  Jury  in  determining  the 
question  whether  the  deceased  was  guilty 
of  contributory  negligence. 


'  As  to  the  contention  that  the  conveyor  was 
sufiQciently  covered  over  for  the  deceased  to 
have  passed  it  in  safety — ^that  is,  that  there 
was  room  enough  for  him  to  have  trucked 
over  it  without  the,  use  of  the  board  wtdch 
he  placed  over  the  uncovered  space — ^the  evi- 
dence in  the  case  overwhelmingly  refutes  the 
contention.  In  addition  to  the  fact  that  this 
board,  used  by  the  deceased,  was  near  the 
opening  in  the  conveyor,  and  had  been  th»*e 
for  months  before,  as  Clifton  himself  testi- 
fies, and  had  the  appearance  of  having  been 
used  for  the  very  purpose  for  which  the  de- 
ceased used  it,  five  witnesses  testified  that 
the  conveyor  could  not  be  crossed  with  the 
truck  without  something  being  put  down  over 
the  open  space.  True,  two  witnesses  for  the 
defendant  testified  that  they  trucked  over 
the  conveyor  the  morning  of  this  accident 
but  on  cross-examination  one  of  them  says, 
"We  went  over  a  board  that  was  already 
there,"  and  the  Jury  might  have  been  well 
warranted  in  the  conclusion  that  the  board 
referred  to  was  the  very  board  that  the  de- 
ceased put  down  over  the  opening  In  the  -con- 
veyor, especially  in  view  of  the  facts  shown 
that  the  board  was  conveniently  near  the 
opening  In  the  conveyor,  that  it  fitted  the' 
opening,  and  had  the  marks  of  truck  wheels 
across  it  as  if  it  had  been  used  for  the  very 
purpose  that  the  deceased  and  Webb  put  it 
to.  This  board,  or  bridge,  as  the  evidence 
showi^  was  madfe  by  fastening  two  boards  to- 
gether with  a  batten  nailed  across  them,  and 
when  laid  in  the  opening  over  the  conveyor 
it  came  about  a  quarter  of  an  inch  above  the 
floor,  as  did  the  covering  on  the  conveyor 
where  not  taken  up;  but  Webb,  who  was  the 
only  person  present  at  the  time,  says  that 
when  the  board  was  put  down  in  the  opening 
"it  fit  the  place  all  right"  Although  the 
board,  as  Clifton  admits,  had  been  sitting 
there  in  the  passageway  for  months  prior 
to  the  accident,  it  disappeared  thereafter,  and 
was  not  produced  at  the  trial,  though  called 
for.  By  their  verdict  the  Jury  have  accepted 
the  statements  of  the  witnesses  for  the  plain- 
tiff, to  the  effect  that  there  was  no  way  to 
truck  the  cement  out  along  the  passageway 
and  over  the  conveyor /without  putting  down 
something  over  the  opening  in  it 

This  is  not  the  case  of  an  employ^  volunta- 
rily imdertaking  to  make  repairs  that  the  em- 
ployer should  have  made,  taking  the  conse- 
quences of  a  failure  to  make  them  properly, 
but  that  of  an  employ^  undertaking  to  per- 
form his  duties  with  unsafe  appliances  or 
ways  by  using  additional  precautions.  In 
the  first-named  case  an  employ^  cannot  re- 
cover for  injuries  caused  by  his  own  neg- 
ligence in  using,  without  order  to  do  so,  ap- 
pliances which  he  knows  to  be  dangerously 
defective  or  out  of  repair,  or  using  danger- 
ous machinery  in  a  perilous  manner,  etc.: 
for,  as  the  authorities  say,  "Obviously  he 
cannot  recover  for  an  injury  caused  by  his 
own  negligent  workmanship  or  bad  Judg- 
ment, especially  where  he  chooses  to  follow 
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bit  own  Judgment  In  opposition  to  that  of 
the  master."  1  Shearman  &  Redfleld  on  Neg. 
5  207. 

The  case  here  comes  nnder  that  line  of 
cases  referred  to  by  the  same  learned  au- 
thors in  section  214,  where  it  is  said:  "The 
right  of  a  servant  to  recover  on  account  of 
the  master's  negligence  is  not  affected  by 
notice  of  any  defects  other  than  such  as  the 
servant  foresaw,  or,  in  the  exercise  of  ordi- 
nary prudence,  ought  to  have  foreseen,  might 
endanger  his  safety.  If  a  servant  of  ordina- 
ry prudence  would  have  believed  that  he 
could  not,  in  the  regular  discharge  of  his 
duties,  be  injiu^  by  the  defect,  the  servant 
may  properly  disregard  it,  without  losing 
tbe  right  to  complain  if,  while  pursuing  his 
ordinary  course,  under  such  belief,  he  suf- 
fers from  such  defect.  And  so^  if  the  dan- 
ger is  one  which  a  servant  of  ordinary  pru- 
dence would  believe  could  be  entirely  avoid- 
ed by  the  use  of  certain  additional  precau- 
tions, the  servant  would  not,  by  continuing 
bis  service,  lose  his  right  to  recover  for 
damages  suffered  by  him  while  using  such 
precautions.  But,  on  the  other  hand,  it  is 
clearly  the  duty  of  a  servant  in  such  a  case 
to  use  all  those  additional  precautions  which 
ordinary  prudence,  in  view  of  the  risk,  would 
dictate;  and  the  burden  of  proof  would  Just- 
ly be  laid  upon  him  to  prove  that  he  did  so. 
The  servant  loses  no  rights  unless  he  com- 
prehends and  appreciates  the  danger*  or, 
having  the  necessary  capacity  and  informa- 
tion, fails  to  do  so  by  his  own  fault.  But 
one  who  comprehends  the  danger  is  not  ex- 
cused by  his  inability  to  realize  the  full  ex- 
tent of  the  injuries  which  may  possibly  re- 
sult therefrom." 

In  all  such  cases,  whether  the  servant  bas 
been  guilty  of  negligence  which  is  the  proxi- 
mate cause  of  his  injury,  is  a  question  for 
the  Jury.  As  was  said  in  McMahon  v.  Port 
Henry  Ore  Co.,  24  Hun,  48:  "It  would  seem 
to  be  unreasonable  that  one  who  has  un- 
dertaken a  service  which  in  itself  has  some 
elements  of  danger,  whenever  he  shall  see 
that  the  danger  has  been  increased  through 
some  negligence  of  his  employer,  must  either 
stop  his  employment  or  be  deemed  to  have 
accepted  the  increased  risk.  We  do  not 
think  that  this  is  the  rule,  and  it  seems  to 
us  that  the  plaintiff  had  the  right  to  go  to 
the  Jury  on  the  question  whether  he  was, 
under  the  circumstances.  Justified  in  going 
on  with  his  work."  See,  also,  N.  Pac  R.  R. 
Co.  V.  Egeland,  163  U.  S.  03,  16  Sup.  Ct  075, 
41  L.  Ed.  82. 

In  a  note  to  that  case,  citing  a  number  of 
authorities,  the  familiar  rule  is  stated,  viz.: 
"When  the  facts  are  disputed,  or  more  than 
one  inference  can  be  fairly  drawn  from 
them  as  to  the  care  or  want  of  care  of  the 
plaintiff,  the  question  of  contributory  negli- 
gence is  for  the  Jury."  And,  further,  that: 
"When  the  question  arises  upon  a  state  of 
facts  on  which  reasonable  men  may  fairly 


arrive  at  different  conclusions,  the  fBct  ef 
negligence  cannot  be  determined  until  one 
or  the  other  of  these  conclusions  has  been 
drawn  by  the  Jury.  The  inferences  to  be 
drawn  from  the  evidence  must  either  be  cer> 
tain  and  incontrovertible,  or  they  cannot  be 
decided  by  the  court"  This  is  substantially 
the  rule  as  laid  down  by  this  court  in  Kim- 
.  ball  &  Fink  v.  Friend's  Adm*r,  05  Va.  125.  27 
S.  E.  001,  and  a  number  of  cases  following. 

"A  servant  is,  as  a  general  rule,  excusa- 
ble for  obeying  orders  in  and  about  his  mas- 
ter's business,  when  such  orders  are  given 
by  the  master,  or  by  one  in  authority  over 
the  servant  as  a  representative  of  the  master, 
unless  the  danger  to  be  incurred  by  snch 
obedience  is  so  plain  and  manifest  that  no 
prudent  person  would  attempt  obedience 
even  under  orders  from  one  having  authori- 
ty over  him.  Even  though  there  be  appar- 
ent danger  in  obeying  the  master's  order, 
yet  such  knowledge  on  the  part  of  the  serv- 
ant will  not  defeat  a  recovery,  if  the  dan- 
ger is  not  such  as  to  threaten  immediate  in- 
Jury,  or  if  the  servant  might  reasonably  have 
supposed  that  he  could  safely  work  about 
certain  defective  machinery  by  the  use  of 
care  and  caution,  and  if  it  is  shown  tliat  he 
did  use  all  the  care  incident  to  the  situa- 
tion in  which  he  was  placed."  20  A.  &  E. 
Bncy.  L.  (2d  Ed.)  pp.  147,  14a 

In  the  case  at  bar  the  only  eyewitness  to 
the  accident  to  the  deceased  was  Webb,  who 
testified  that  he  and  the  deceased  were  Just 
as  careful  as  they  could  be  in  trucking  over 
the  conveyor;  and  it  is  perfectly  clear  flom 
the  evidence  that  had  not  the  screw  oper- 
ating through  the  conveyor  choked  np  and 
displaced  the  board  laid  down  by  Webb  and 
the  deceased,  which  it  often  did,  and  which 
was  unknown  to  the  deceased,  so  far  as  the 
record  discloses,  the  board  would  not  have 
been  displaced,  and  the  accident  would  not 
have  happened.  The  defendant  however, 
was  well  aware,  not  only  that  the  conveyor 
was  open,  but  that  it  could  not  be  safely 
covered  without  the  covering  being  securely 
nailed  down;  and  this  knowledge  was  not 
communicated  to  the  deceased  by  Clifton 
when  he  gave  him  the  order  to.  truck  the 
cement  out  over  the  conveyor.  Therefore 
there  was  no  information  which  the  deceased 
could  have  imparted  to  bis  employer,  as  to 
the  condition  of  the  conveyor,  it  did  not  al- 
ready possess. 

Say  Shearman  &  Redfleld  on  Neg.  186: 
*^he  true  rule  in  this  as  in  all  other  cases 
Is  that  if  the  -master  gives  the  servant  to 
understand  that  he  does  not  consider  the 
risk  one  which  a  prudent  person  should  re- 
fuse to  undertake,  the  servant  has  a  right  to 
rely  upon  his  master's  Judgment  unless  his 
own  is  so  clearly  opposed  thereto  that  in 
fact  he  does  not  rely  upon  the  master's  (pin- 
ion." 

The  opinion  by  Riely,  J.,  in  N.  &  W.  R.  R. 
Go.  ▼.  Ampey,  03  Va.  133,  134,  25  a  B.  281, 
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says:  '•When  the  right  of  a  servant  to  re- 
cover for  an  injury  received  while  using  de- 
fective machinery  or  appliances,  which  the 
master  has  provided  for  his  nse,  is  ques- 
tioned because  of  previous  notice  of  the  de- 
fect, the  mere  isolated  fact  of  risk  Is  not  the 
only  matter  to  be  considered.  All  the  cir- 
cumstances are  to  be 'taken  into  account. 
The  law  does  not  prescribe  a  rule  so  in- 
flexible or  unwise  as  that  a  servant  must 
forthwith  refrain  from  using  a  defective, 
machine  or'  appliance,  or  Immediately  quit 
the  service  of  the  master  upon  the  discov- 
ery of  the  defect  in  the  machine  or  appli- 
ance, or  that  he  is  working  by  the  side  of 
a  negligent  fellow  servant,  upon  the  pain  of 
conferring  Immunity  upon  the  master  from 
all  liability  for  an  Injury  Incurred  in  con- 
sequence of  such  defect  or  Incompetency. 
The  true  test  in  all  such  cases  Is  whether 
a  person  of  ordinary  prudence,  acting  with 
such  prudence,  would,  under  all  the  circum- 
stances, have  refused  to  Incur  the  risk." 
See,  also,  City  of  Charlottesville  v.  Stratton's 
Adm'r,  102  Va.  95,  45  S.  E.  737;  B,  &  O. 
R.  R.  Co.  V.  B^cKenzie,  81  Va.  7L 

In  the  last  case,  citing  Hough  v.  Ry.  Co., 
100  U.  S.  213,  25  L.  Bd.  612;  Wabash  Ry. 
Co.  V.  McDanlels,  107  U.  S.  454,  2  Sup.  Ct 
932,  27  L.  Ed.  606;  2  Thomp.  on  Neg.  985, 
986— It  Is  said:  **The  master,  to  be  exempt 
from  liability,  must  himself  have  been  free 
from  negligence.  He  Is  bound  to  use  ordi- 
nary care  in  supplying  and  maintaining 
proper  Instrumentalities  for  the  performance 
of  the  work  required,  and  generally  to  pro- 
vide for  the  safety  of  the  servant  in  the 
course  of  the  employment,  to  the  best  of 
his  skill  and  judgment.  And  if  he  fail  in 
the  performance  of  his  duty  in  this  particu- 
lar, he  is  liable  to  the  servant  as  he  would 
be  to  a  stranger." 

"The  servant,  although  he  may  know  that 
the  instrumentalities  of  the  business  are  not 
in  good  repair  and  condition.  Is  not  thereby 
necessarily  chargeable  with  negligence  In 
remaining  in  the  master's  employ  and  using 
them,  unless  real  danger  therefrom  is  ap- 
parent In  all  cases  where  there  is  any 
doubt,  the  question  Is  for  the  Jury."  Wood 
on  Master  &  Servant,  ff  327. 

In  section  388,  the  same  author  says:  ."In 
all  cases  where  there  is  any  conflict  in  the 
evidence,  or  any  room  for  doubt  as.  to  wheth- 
er the  servant  is  chargeable  with  negligence 
by  remaining  in  service  after  knowledge  of 
the  condition  of  the  instrumentalities  of 
the  business,  the  question  is  for  the  Jury, 
and  the  question  for  them  to  pass  upon  is 
whether  a  man  of  ordinary  prudence  would 
have  regarded  it  as  negligent  to  perform  the 
particular  service.  In  view  of  the  circum- 
stances." See,  also,  Anderson  Pressed  Brick 
Co.  V.  Sobkowlak,  148  111.  573,  36  N.  E.  572. 

The  opinion  by  Buchanan,  J.,  in  Rich- 
mond Traction  Co.  v.  Clarke,  101  Va.  382, 
43  S.  E.  618,  says:  "The  questions  whether 
the  defendant  was  guilty  of  negligence  in 


the  management  of  its  car,  or  the  plaintiff 
was  guilty  of  contributory  negligence  in  at- 
tempting to  cross  the  street  In  front  of  the 
approaching  car,  under  the  facts  and  circum- 
stances of  the  case,  were  questions  peculiarly 
within  the  province  of  the  Jury.  Their  de- 
termination of  those  questions  depended 
largely  upon  the  credibility  of  the  witnesses 
and  the  value  or  weight  the  Jury,  who  saw 
and  heard  them  testify,  attached  to  the  testi- 
mony of  each;  •  •  •  and  we  cannot  say 
that  upon  the  whole  case  the  evidence  was 
plainly  Insufladent  to  sustain  the  verdict."^ 

In  the  case  at  bar  it  is  not  pretended  that 
the  defendant  was  not  negligent  in  leaving 
the  conveyor  In  question  exposed,  and  In 
failing  to  warn  the  deceased,  when  instruct- 
ed to  truck  cement  over  it,  of  the  danger  of 
the  situation;  and  whether  the  deceased  was 
guilty  of  negligence,  under  all  the  circum- 
stances, was  a  question  properly  and  fairly 
submitted  to  the  Jury,  and  their  verdict  was 
for  the  plaintiff. 

As  to  whether  or  not  the  deceased  was 
guilty  of  negligence  proximately  contributing 
to  his  injury,  the  evidence,  to  say  the  least 
of  it,  was  conflicting,  and  upon  the  familiar 
rule  controlling  the  consideration  of  evidence 
by  this  court  we  are  bound  by  their  ver- 
dict 

The  Judgment  of  the  circuit  court  is  there- 
fore affirmed. 

KEITH,  P.  (dissenting).  I  cannot  concur 
in  the  Judgment  of  the  court  Plaintiff's 
intestate  was,  In  the  course  of  his  duties,  re- 
quired to  place  a  number  of  bags  of  cement 
upon  a  truck  and  move  it  to  a  designated 
point  The  opinion  of  the  court  states  that: 
"The  deceased  took  a  truck,  went  to  where 
the  cement  was,  and  Webb  loaded  the  truck. 
They  proceeded  along  the  passageway,  the 
deceased  pushing  the  truck,  until  they  reach- 
ed the  conveyor,  and,  seeing  that  they  could 
not  get  across  it  without  some  covering  over 
the  opening  in  it,  and  seeing  sitting  near  by 
a  board  which  seemed  to  fit  the  opening  and 
appeared  to  have  been  used  for  that  purpose, 
they  laid  it  in  the  opening,  which  it  fitted, 
and  passed  successfully  over  the  conveyor 
with  that  load  of  cement  but  when  crossing 
the  conveyor  with  the  second  load  the  board 
moved,  and  left  the  opening  into  which  the 
deceased's  foot  passed,  and  his  leg  was 
ground  off  below  the  knee,  resulting  in  a 
few  hours  afterwards  In  his  death  from  the 
shock."  It  appears  further  that  when  the 
order  to  move  the  cement  was  given  the 
cement  company  knew  of  the  condition  of 
the  passageway.  The  situation,  then,  was 
that  the  cement  company  was  derelict  in 
falling  to  exercise  ordinary  care  to  provide  a 
reasonably  safe  place  for  their  employ^  in 
which  to  perform  their  duties;  but  it  fur- 
ther appears  that  the  danger  was  open  and 
obvious,  that  the  plalntlfTs  Intestate  knew 
the  condition  of  the  passageway,  and  that 
it  was  impossible  to  pass  over  it  with  a 
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loaded  track  in  the  condition  in  which  he 
found  it 

To  pass  the  obstacle  without  r^air  in- 
volved imminent  and  obvious  peril.  A  screw 
several  inches  In  diameter,  designed  to  move 
and  capable  of  moving  the  product  of  the 
cement  mill,  was  revolving  in  an  open  box 
12  or  14  inches  in  width.  What  was  his 
duty?  He  might  have  declined  to  perform 
the  task  assigned  to  him;  he  might  have  re- 
ported the  situation  to  his  employer,  and  re- 
-qulred  repairs  to  be  made;  or  he  could  step 
beyond  the  line  of  his  employment,  assume 
a  duty  which  had  never  been  re<iuired  of  or 
intrusted  to  him,  and  himself  undertake  to 
make  the  necessary  repairs.  He  resolved 
upon  the  latter  course.  There  was  a  board 
sitting  against  the  wall.  He  and  his  com- 
panion placed  it  over  the  aperture.  One  trip 
was  made  over  it  in  safety,  but  in  attempt- 
ing to  pass  over  it  the  second  time  the  im- 
provised cover  moved  and  left  the  opening 
into  which  the  deceased  stepped  and  re- 
ceived the  fatal  injury. 

The  majority  opinion  cites  section  214  of 
Shearman  &  Redfield  on  the  Law  of  Negli- 
gence: 

''The  right  of  a  servant  to  recover  on  ac- 
count of  the  master's  negligence  is  not  af- 
fected by  notice  of  any  defects  other  than 
such  as  the  servant  foresaw,  or  in  the  exer- 
cise of  ordinary  prudence  ought  to  have  fore- 
seen, might  endanger  his  safety.  If  a  serv- 
ant of  ordinary  prudence  would  have  believed 
that  he  could  not;  in  the  regular  discharge  of 
his  duties,  be  injured  by  the  defect,  the  serv- 
ant may  properly  disregard  it,  without  los- 
ing Ills  right  to  complain,  if,  while  pursuing 
his  ordinary  course,  under  such  belief,  he 
suffers  from  such  defect.  And  so,  'if  the 
danger  is  one  which  a  servant  of  ordinary 
prudence  would  believe  could  be  entirely 
avoided  by  the  use  of  certain  additional  pre- 
cautious, the  servant  would  not,  by  continu- 
ing his  service,  lose  his,  right  to  recover  for 
damages  suffered  by  him  while  using  such 
precautions.  But,  on  the  other  hand,  it  is 
clearly  the  duty  of  a  servant  in  such  a  case 
to  use  all  those  additional  precautions  which 
ordinary  prudence,  in  view  of  the  risk,  would 
dictate;  and  the  burden  of  proof  would  Just-  > 
ly  be  laid  upon  him  to  prove  that  he  did  so. 
The  servant  loses  no  rights  unless  he  com- 
prehends and  appreciates  the  danger,  or,  hav- 
ing the  necessary  capacity  and  information, 
fails  to  do  so  by  his  own  fault  But  one  who 
comprehends  the  danger  is  not  excused  by 
his  inability  to  realize  the  full  extent  of  the 
injuries  which  may  possibly  result  there- 
from." 

I  cannot  conceive  of  a  more  open  or  obvi- 
ous danger  than  that  which  existed  in  this 
case,  and  by  that  I  mean  to  say  that  not  only 
WHS  the  defect  obvious,  and  was  in  point  of 
fact  seen  by  the  deceased,  but  the  imminent 
peril  incident  to  the  defect  was  such  as  te- 
merity itself  could  not  be  blind  to.  It  re- 
quired no  foresight,  but  the  simplest  obser- 


vation of  an  existing  fact;  obvious  to  the 
senses,  and  known  to  the  decedent,  to  notify 
him  of  the  peril  in  undertaking  to  pass  over 
such  an  opening,  inclosing  a  screw  propelled 
by  such  a  force,  with  a  loaded  truck.  He  saw 
the  defect,  he  knew  the  peril,  and  he  under- 
took, of  his  own  accord,  to  make  such  repairs 
as  would  obviate  th\&  danger.  Was  it  ordi- 
nary prudence  for  an  employ^  to  act  beyond 
the  scope  of  his  authority  with  respect  to  a 
matter  as  to  which  he  owed  no  duty,  bad 
no  knowledge  or  experience,  and  to  deal  with 
such  a  situation  as  that  'which  confronted 
the  deceased?  The  master  in  this  case  gave 
no  assurance.  The  servant  acted  upon  his 
own  initiative  and  responsibility. 

McMnhon  v.  Port  Henry  Ore  Co.,  24  Hun, 
48,  is  relied  upon  in  the  majority  opinion, 
and  I  have  no  fault  to  find  with  that  decision. 
In  that  case  it  appears  that  the  employ^  of 
the  defendant  was  injured  by  the  premature 
explosion  of  a  blast  while  he  was  engaged 
in  charging  a  hole.  It  appears  that  the  plain- 
tiff was  guilty  of  negligence  in  three  respects: 
First  in  using  damp,  unglazed  powder;  sec- 
ond, in  drilling  a  square,  instead  of  a  round, 
hole;  and,  third,  in  using  an  iron,  instead 
of  a  copper,  spoon  for  charging  it  It  was 
held  that  the  mere  fact  that  the  plaintiff 
continued  his  work  with  knowledge  of  these 
facts  did  not  of  itself  establish  contributory 
negligence  as  a  matter  of  law  on  his  part 
but  only  authorized  the  submission  of  that 
question  to  the  Jury.  The  court  said,  in  the 
course  of  its  opinion,  that:  "It  would  seem 
to  be  unreasonable  that  one  who  has  under- 
taken a  service,  which  in  itself  has  some 
elements  of  danger,  whenever  he  shall  see 
that  the  danger  has  been  increased  through 
some  negligence  of  his  employer,  must  either 
stop  his  employment  or  be  deemed  to  have 
accepted  the  increased  risk.  We  do  not  tliink 
that  this  is  the  rule.  And  it  seems  to  us 
that  the  plaintiff  had  a  right  to  go  to  the  Jury 
on  the  question  whether  he  was,  under  the 
circumstances.  Justified  in  going  on  with  his 
work." 

In  that  case  there  were  elements  of  dan- 
ger, but  the  danger  was  not  bo  hoomlnent  but 
that  reasonable  men  might  entertain  differ- 
ent opinions  with  respect  to  it 

Another  quotation  Is  made  by  the  court  in 
its  opinion  from  Shearman  &  Redfield  on 
Xegligence,  I  386:  ''The  true  rule  in  this  as 
in  all  other  cases  is  that  if  the  master  gives 
the  servant  to  understand  that  he  does  not 
consider  the  risk  one  which  a  prudent  person 
should  refuse  to  undertake,  the  servant  has 
a  right  to  rely  upon  his  master's  Judgment 
unless  his  own  is  so  clearly  opposed  thereto 
that  in  fact  he  does  not  rely  upon  the  mas- 
ter's opinion.** 

Does  it  not  clearly  appear  in  this  case  that 
the  servant  did  not  rely  on  the  master's 
opinion?  The  order  to  move  the  truck  was 
given,  and  that  may  be  said  to  satisfy  the 
quotation,  as  giving  the  servant  to  under- 
stand that  the  master  did  not  consider  tttf 
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risk  one  whicb  a  prudent  person  would  re- 
fuse to  undertake.  But  the  servant  did  not 
rely  upon  It  The  risk  was  so  clear,  so  ob- 
vious, so  imminent;  the  task,  Indeed,  so  im- 
possible of  performance  in  the  condition  In 
which  Luck  found  the  passway — that  there 
is  no  pretension  that  he  relied  upon  any  such 
implied  understanding  of  the  master's  opin- 
ion as  to  the  risk.  It  is  plain  that  he  exer- 
cised and  relied  upon  his  own  Judgment  when 
he  undertook  to  make  the  needed  repairs. 

Previous  decisions  of  this  court  had  estab- 
llshed^  as  I  supposed,  the  law  upon  which  I 
rely. 

In  McDonald's  Adm'r  v.  Norfolk  &  West- 
ern R,  Co.,  95  Va.  98,  27  S.  B.  821,  Judge 
Rlely  said:  "It  Is  a  general  principle  of  the 
law  of  master  and  servant  that  the  master 
shall  use  ordinary  care  and  diligence  to  pro- 
vide reasonably  safe  and  suitable  machinery 
and  appliances  for  the  use  of  the  servant,  and 
the  master  will  be  held  liable  for  an  injury  to 
the  servant  which  results  from  the  omission  to 
exercise  such  care  and  diligence.  It  is  also  a 
settled  principle  that  a  servant,  when  he  en- 
ters the  service  of  the  master,  assumes  all 
the  ordinary  risks  of  such  service.  He  as- 
sumes, as  a  general  rule,  all  risks  from  causes 
which  are  known  to  him,  or  which  are  open 
and  obvious,  and  must  exercise  reasonable 
care  and  caution  for  his  own  safety  while  en- 
gaged In  the  master's  service.  It  is  likewise 
well  settled  that.  If  the  servant  is  injured  by 
reason  of  a  defect  in  the  machinery  or  appli- 
ance furnished  by  the  master  for  the  use  of 
the  servant,  or  its  unsultableness,  which  de- 
fect or  tmsultableness  is  known  to  him,  and 
the  servant,  after  such  knowledge,  remain  in 
the  service  of  the  master,  and  continue  to  use 
the  machinery  or  appliance  without  giving 
notice  of  the  defect  or  unsuitableness  to  the 
master,  or  without  any  promise  by  the  mas- 
ter to  render  the  same  less  dangerous,  he 
will  be  taken  to  have  assumed  the  risk  of  all 
danger  to  be  reasonably  apprehended  from  its 
use,  and  is  bound  to  exercise  the  care  and 
caution  which  the  perils  of  the  business  de- 
mand." 

When  the  authorities  speak  of  exercising 
care  and  caution  in  using  defective  machin- 
ery or  appliances,  they  obviously  mean  the 
machine  or  appliance  in  the  condition  in 
which  the  master  left  it  and  in  which  the 
servant  found  it.  They  have  no  reference  to 
any  betterments  or  repairs  which  the  serv- 
ant, at  his  own  suggestion  and  at  his  own 
peril,  undertakes  to  make. 

Section  214  of  Shearman  ft  Redfleld  on  Neg- 
ligence makes  plain  what  is  meant  when  it 
is  said:  "If  the  danger. is  one  whiph  a  serv- 
ant of  ordinary  prudence  would  believe  could 
be  avoided  by  the  use  of  certain  additional 
precautions,  the  servant  would  not,  by  con- 
tinuing his  service,  lose  his  right  to  recover 
for  damages  suffered  by  him  while  using  such 
precautions."  The  caption  of  the  section  is 
&s  follows:  "Notice  of  Defect  Without  Notice 
of  Danger  Immaterial."    But  here  it  is  not 


denied  that  both  the  defect  and  the  danger  in- 
cident to  it  were  known.  The  defect  was 
open  and  obvious,  and  the  danger  not  less 
.  so,  and  the  knowledge  of  its  existence  is  ad- 
mitted by  the  efiTort  to  repair.  Nor  was  there 
any  specific  order  ftom  the  master  to  go  on 
despite  the  defect,  but  only  such  assurance 
of  safety  as  is  to  be  inferred  from  the  gen- 
eral direction  to  perform  the  service — ^that 
is,  to  remove  the  cement — ^the  master  know- 
ing the  condition  of  the  passageway.  Other 
than  this  there  was  no  order  from  the  mas- 
ter, and  no  assurance  of  safety,  or  promise 
with  respect  to  repairs. 

The  cases  dted  in  support  of  the  text  arc 
conclusive  as  to  its  meaning.  Without  ex- 
ception they  turn  upon  the  point  that  the 
servant  was  required  to  act  quickly,  without 
opportunity  for  Inspection,  or  there  was  a 
promise  to  repair,  or  there  was  a  contempo- 
raneous and  urgent  command  from  .the  mas- 
ter requiring  instant  obedience.  Dooner  v. 
Del.  Canal  Co.,  164  Pa.  17,  30  Atl.  269;  Ir- 
vine V.  Flint,  89  Mich.  416,  50  N.  W.  1008; 
Carter  v.  Oliver  OU  Co.,  34  S.  C.  211,  13  S. 
E.  419,  27  Am.  St.  Rep.  815;  Kane  v.  R.  R. 
Co.,  128  U.  S.  91.  9  Sup.  Ot  16,  32  L.  Ed.  339; 
Lee  V.  Woolsey,  109  Pa.  124;  Griffin  v.  Glenn 
Mfg.  Co.,  67  N.  H.  287,  30  Atl.  344.  In  not 
one  of  these  cases  is  there  a  suggestion  of 
any  repair,  great  or  small,  and  it  is  manifest 
that  the  "additional  precautions"  referred  to 
in  rhe  text  refer  to  the  greater  circumspec- 
tion on  the  part  of  the  employe 

We  have  held  that  among  the  unassignable 
duties  of  a  master  is  that  of  exercising  ordi- 
nary care  to  furnish  reasonably  safe  appli- 
ances with  which  the  work  of  the  employ^ 
is  to  be  performed.  Suppose,  in  the  case  be- 
fore us.  Luck  had  gone  to  the  proper  officer 
of  the  cement  company  and  had  said:  '*There 
is  a  defect  in  the  passway  over  which  I  am 
directed  to  move  a  loaded  truck,  and  it  must 
be  repaired  before  I  can  discharge  the  duty 
imposed  upon  me."  Let  us  suppose  that  the- 
cement  company,  in  the  performance  of  its 
duty,  had  taken  the  plank  actually  used  by 
Luck,  and  had  made  the  repair  in  the  identi- 
cal manner  and  form  resorted  to  by  Luck, 
can  it  be  doubted  that  the  company  would 
have  been  responsible  for  the  injury  which 
resulted?  In  addition  to  the  original  negli- 
gence, there  would  have  been  superadded 
the  negligence  of  making  an  insufficient  re- 
pair to  a  dangerous  appliance.  If,  then, 
Luck,  instead  of  making  the  demand  of  his 
employer,  assumes  the  place  of  that  em- 
ployer, and  undertakes  to  discharge  one  of 
its  unassignable  duties,  has  he  not,  with  the 
assumption  of  the  duty,  taken  also  upon  him- 
self the  burden  resulting  from  its  improper 
discharge? 

The  majority  opinion  says:  ''This  is  not 
the  case  of  an  employ^  voluntarily  under- 
taking to  make  repairs  that  the  employer 
should  have  made,  but  that  of  an  employe 
undertaking  to  perform  his  duties  in  the  face 
of  danger,  to  say  the  most  of  it,  by  using  ad- 
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ilitioiial  precautions.  In  the  first-named  case 
an  employ^  cannot  recover  for  injuries  caus- 
ed by  his  own  negligence  in  using,  without 
order  to  do  so,  appliances  which  he  knows 
to  be  dangerously  defective  or  out  of  repair, 
or  using  dangerous  machinery  in  a  perilous 
manner,  etc.;  for,  as  the  authorities  say, 
'Obviously  he  cannot  recover  for  an  injury 
caused  by  his  own  negligent  workmanship, 
or  bad  Judgment,  especially  where  he  choos- 
es to  follow  liis  own  judgment  in  opposition 
to  that  of  the  master.'  1  Shearman  &  Red- 
field  on  Neg.  S  207." 

It  would  be  diflacult  to  give  an  illustration 
differentiating  the  act  of  an  employ^  volun- 
tarily making  a  repair  and  thereby  taking 
upon  himself  the  consequence  of  failing  to 
make  it  properly  from  that  of  an  employ^ 
undertaking  to  perform  his  duties  with  un- 
safe appliances  by  the  use  of  "additional 
precautions/'  using  those  words  in  the  sense 
of  making  alterations  in  or  repairs  to  the 
place  or  appliance  in  use.  As  I  understand 
the  learned  authors  Just  cited,  the  "addi- 
tional precautions"  referred  to  are  not  in  the 
nature  of  alterations,  betterments,  or  chan- 
ges in  the  structure  of  the  appliances  used, 
but  greater  caution  and  circumspection  *in 
the  use  of  the  defective  appliances  which 
the  employer  has  provided.  In  the  latter 
case,  unless  the  danger  be  obvious  to  all — 
that  is  to  say,  if  there  may  be  an  honest  dif- 
ference of  opinion  as  to  the  peril  involved  in 
its  use — ^the  employ^,  when  injured,  will  still 
be  entitled  to  recover,  if  he  used  the  defective 
machine  in  a  careful  and  cautious  manner. 
Bnt  an  employ^  who  finds  a  defect  in  ^a  ma- 
chine, and  he,  not  being  charged  with  the 
duty  of  repair,  undertakes  to  assume  such 
duty,  then  he  comes  within  the  law  as  stated 
in  Shearmdn  ft  Redfield,  S  207,  and  cannot 
recover  for  an  injury  caused  by  his  own  neg- 
ligent workmanship  or  bad  Judgment. 

I  am  of  opinion  that  the  cement  company 
was  guilty  of  negligence  in  that  it  failed  to 
exercise  ordinary  care  in  providing  a  reason- 
ably safe  place  for  the  performance  of  the 
duties  imposed  upon  its  employes,  bnt  that 
the  contributory  negligence  of  the  plaintUTs 
intestate  was  of  such  a  character  as  to  pre- 
clude a  recovery,  in  that,  when  confronted 
with  an  open  and  obvious  risk,  a  peril  of  the 
most  palpable  and  imminent  character,  he 
voluntarily  assumed  to  step  beyond  the  line 
of  his  duties;  that  In  this  act  he  was  not 
resorting  to  "additional  precautions'*  in  the 
use  of  an  imperfect  appliance,  but  was  un- 
dertaking to  remove  the  danger  by  repairs 
of  his  own  making;  that  in  thus  acting  he 
assumed  the  duty  of  his  employer,  and  dis- 
charged it  at  his  own  peril;  and  that,  as 
the  master  would  have  been  responsible  if 
the  repair  had  been  made  by  it  in  the  identi- 
cal manner  adopted  by  the  injured  servant, 
and  the  latter  could  have  recovered,  he  is  in 
this  case  debarred'  of  recovery,  because  his 
injury  was  due  to  his  own  negligent  work- 
maaship  and  bad  Judgment. 
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RIXBY  T.  RIXBIT  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

12,  1905.) 

PABBNT  AND  CHILD— CONVBTANOB8  BITWSXll-' 

PBESUafPTION   OV  VALIDirT— BUBDBN 

OF  FBOOF— CONSIDERATION. 

1.  Contracts  and  oonreyances  by  which  bene- 
fits are  secured  by  a  parent  to  a  child  are  gen- 
erally presumed  to  be  free  from  suspicion,  and 
the  person  who  claims  they  were  procured  by 
undae  Influence  has  the  burden  of  proof. 

2.  Though  there  is  a  considerable  disparity 
between  the  money  consideration  and  the  value 
of  land  conveyed  by  a  mother  to  two  of  her 
daughters,  it  will  not  be  set  aside,  at  the  suit  of 
other  children,  where  there  is  no  evidence  of 
fraud  or  undue  influence,  and  the  conveyance 
recites  that  the  grantees  have  attended  to  all  of 
the .  grantor's  business  and  have  cared  for  her, 
and  reserves  a  vendor's  lien  to  enforce  a  cot- 
enant  that  the  grantees  will  care  for  and  sup- 

{>ort  the  grantor  during  the  remainder  of  her 
ife. 

Appeal  from  drcoit  Court,.  Fauquier  Ck>im- 

ty. 

Bill  by  James  M.  Rlxey,  as  next  friend  of 
Eleanora  Rlxey,  against  Mollie  E.  Rlxey 
and  others,  to  cancel  a  deed.  From  the  de- 
cree rendered,  Mollie  B.  Rlxey  and  Fannie 
A.  Coles  appeal.    Reversed. 

B.  S.  Turner  and  Munford,  Hunton,  Wil- 
liams &  Anderson,  for  appellants.  J.  K.  M. 
Norton  and  Louis  C.  Barley,  for  appellee. 

KBITH,  P.  James  M.  Rlxey,  as  next 
friend  of  his  mother,  Eleanora  Rlxey,  filed  a 
bill  in  the  circuit  court  of  Fauquier  county 
against  his  sisters,  Mollie  B.  Rlxey,  Fannie 

A.  Coles,  and  Tucker  S.  Coles,  her  husband, 
and  Richard  Anderson,  the  object  of  which 
was  to  have  a  deed  from  Eleanora  Rixey  to 
Fannie  A.  and  Mollie  E.  Rixey  annulled 
upon  the  ground  that  it  was  obtained  by 
fraud  and  undue  influence. 

The  defendants  filed  their  answer,  deny- 
ing the  allegations  of  the  bill,  and,  ttpon 
the  issues  thus  made,  evidence  was  taken, 
and  the  circuit  court,  by  its  decree,  set  the 
deed  aside  for  "inadequacy  of  consideration 
and  undue  infiuence";  and  thereupon  Mollie 

B.  Rixey  and  Fannie  A.  Coles  have  brought 
the  case  to  this  court  upon  appeal. 

At  the  instance  of  the  defendants  a  role 
was  awarded  requiring  James  M.  Rtxey  to 
appear  and  show  by  what  authority  he  In- 
stituted this  suit  as  the  next  friend  of  his 
mother.  Upon  this  subject  affidavits  were 
filed,  and  there  was  much  discussion  at  the 
bar.  Without  intimating  any  opinion  upon 
this  branch  of  the  case  or  upon  the  demurrer 
to  the  bill,  but  assuming  that  the  plaintiff 
had  a  right  to  sue  in  the  manner  and  form 
which  he,  pursued,  and  that  the  demurrer 
was  properly  overruled,  we  shall  dispose  of 
the  controversy  upon  its  merits. 

Many  witnesses  were  examined,  and  thelt 
testimony  is  comprised  in  a  very  bulky  rec- 
ord. Thoroughly  to  discuss  the  details  of 
this  evidence  would  be  tedious  and  unln- 
structive.  Tha  more  important  facts  are 
as  follows: 
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Mrs.  Rizey  was  78  years  of  age  when  the 
Ueed  in  question  was  Executed  hy  her.  She 
had  a  son,  who  Is  the  plaintiff,  as  her  next 
friend;  a  daughter,  Mrs.  Lake;  and  the 
appellants  Moliie  and  Fannie,  who  is  now 
Mrs.  Coles.  The  appellants  were  capable 
and  energetic  business  women.  They  looked 
after  the  affairs  of  their  mother,  who,  while 
sound  in  mind,  was  enfeebled  by  the  weight 
of  years,  and  shielded  and  watched  over  her 
with  affectionate  interest  and  care.  On  the 
27th  of  August,  1808,  Mrs.  Rlxey  executed  a 
deed,  which  recites:  "This  deed  made  and 
entered  into  this  27th  day  of  August,  1898, 
between  Eleanora  Rlxey,  party  of  the  first 
part,  and  Fannie  A.  Hixey  and  Moliie  El 
Rlxey,  parties  of  the  second  part; 

"Whereas,  the  said  party  of  the  first  part 
is  indebted  to  the  said  parties  of  the  second 
part  in  the  sum  of  three  thousand  ($3000) 
dollars,  with  interest  from  June,  1891,  which 
said  debt  is  evidenced  by  a  certain  deed  of 
trust,  of  record  in  the  clerk's  office  of  the 
^unty  Court  of  Fauquier  county,  in  Deed 
Book  1893-84,  page  341;  and 

••Whereas,  the  said  parties  of  the  second 
part,  daughters  of  the  said  party  of  the 
first  part,  have  attended  to  all  of  the  busi- 
ness of  the  said  party  of  the  first  part,  and 
have  cared  for  and  attended  to  her;  and 

•'Whereas,  the  said  parties  of  the  second 
part  hereby  covenant  and  agree  to  and  with 
the  said  party  of  the  first  part,  which  is  evi- 
denced by  their  acceptance  of  this  deed,  to 
provide  for  and  support  the  said  party  of 
the  first  part  for  life; 

"Now,  therefore,  this  deed  witnesseth: 
That  for  and  in  consideration  of  the  above 
debt,  services  and  covenant  to  support,  and 
of  the  sum  of  five  ($5.00)  dollars  in  hand  paid 
the  said  party  of  the  first  part  by  the  said 
parties  of  the  second  part,  the  receipt  where- 
of is  hereby  acknowledged,  the  said  Eleanora 
Rixey  has  granted,  bargained  and  sold,  and 
by  these  presents  does  grant,  bargain,  sell 
and  convey  unto  the  said  Fannie  A.  Rixey 
and  Moliie  E.  Rixey,  their  heirs  and  assigns 
forever,  with  general  warranty,  all  that  cer- 
tain tract  or  parcel  of  land  *  •  •  con- 
taining five  hundred  and  twenty-five  acres. 
•    •     • 

•*rhls  land  hereby  conveyed  is  subject  to 
a  deed  of  trust  to  secure  the  sum  of  one 
thousand  dollars,  and  there  is  excepted  from 
this  conveyance  about  eighty  acres  of  land, 
conveyed  by  the  said  party  of  the  first  part 
to  R.  C.  Rlxey.    •    •    • 

"The  said  party  of  the  first  part  hereby 
reserves  a  vendor  lien  upon  the  land  here- 
inbefore conveyed,  in  order  to  secure  to  her 
an  adequate  support  for  and  during  her 
natural  life." 

It  appears  that  Mrs.  Rixey  had  thereto- 
fore made  a  will,  to  the  following  effect: 

"Being  of  sound  mind  and  memory,  I, 
Eleanora  Rixey,  of  Fauquier  County,  Vir- 
ginia, do  make  this  my  last  will  and  tes- 
tament. 


"Ist:  I  wish  my  funeral  expenses  and  Just 
debts  paid. 

"2nd:  I  give  to  my  son  James  M.  Rixey 
ten  dollars. 

"3rd:  I  give  to  my  daughter  Florence  V. 
Lake,  ten  dollars. 

"4th:  All  the  rest  and  residue  of  my  estate, 
real,  personal,  and  mixed,  of  whatever  kind 
and  wheresoever  situate,  I  give,  bequeath 
and  devise  to  my  daughters,  Fannie  A.  Rixey 
and  MolUe  B.  Rixey  to  them  and  their  heirs 
forever. 

"In  testimony  whereof  I  have  hereunto 
set  my  hand  and  seal  this  loth  day  of  Jan- 
uary, 1894." 

Here  are  two  solemn  instruments  emanat- 
ing from  Mrs.  Rixey,  one  dated  the  15th  of 
January,  1894,  and  the  other  August  27, 
1898,  both  disposing  of  her  property  in  sub- 
stantially the  same  manner.  The  will  was, 
of  course,  revocable,  but  was  never  revoked, 
and  has  been  probated  as  her  last  will  and 
testament.  The  two  instruments,  taken  to- 
£:ether,  show  a  fixed  and  settled  purpose  uih 
on  the  part  of  Mrs.  Rixey  with  respect  to 
the  disposition  of  her  property.  She  was  a 
woman  of  sound  mind — the  only  infirmity 
under  which  she  suffered  being  such  as  is 
inseparable  from  advancing  years — and 
there  is  no  evidence  that  either  the  will  or 
the  deed  was  procured  by  actual  fraud  or 
undue  infiuence. 

It  is  earnestly  contended,  however,  that, 
by  long  Intercourse  between  the  mother  and 
daughters,  she  had  become  dependent  upon 
them,  and  had  fallen  wholly  under  their  in- 
fiuence, and  that  they,  being  strong,  active, 
energetic,  and  capable,  exercised  a  dominant 
influence  over  their  mother,  who  had  become 
enfeebled  by  age. 

The  subject  has  been  recently  considered 
by  this  court,  and  the  opinion  of  Judge 
Buchanan  in  Burwell  v.  Burwell  (decided  at 
the  present  term)  49  S.  E.  68,  renders  any 
discussion  of  the  law  upon  the  subject  un- 
necessary. 

In  the  case  Just  cited  it  is  said:  "There 
are  certain  relations  in  life,  which,  from  the 
peculiar  confidence  necessarily  subsisting, 
courts  of  equity  feel  bound  to  guard  and 
protect  These  are  guardian  and  ward,  trus- 
tee and  cestui  que  trust,  attorney  and  client, 
principal  and  agent,  parent  and  child,  and 
the  like.  Transactions  between  persons  oc- 
cupying such  confidential  relations  are  view- 
ed with  Jealous  vigilance  by  courts  of  equity. 
1  Story's  Eq.  Jur.  §§  307  to  323. 

"While  the  natural  and  Just  influence 
which  a  parent  has  over  A  child  renders  it 
peculiarly  important  for  courts  to  watch 
over  and  protect  the  interests  of  the  latter, 
and  to  set  aside  contracts  and  conveyances 
whereby  benefits  are  secured  by  children  to 
their  parents,  if  they  are  not  entered  into 
with  scrupulous  good  faith,  and  are  not  rea- 
sonable under  the  circumstances,  the  same 
rule  does  not  apply  where  contracts  and  con- 
veyances are  made  by  which  benefits  are  se* 
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cured  by  the  parent  to  the  child.  Instead 
of  such  contracts  and  conveyances  being 
guarded  with  a  jealous  eye,  they  will  gen- 
erally be  presumed  to  be  free  from  suspicion^ 
and  the  party  who  claims  that  they  were 
procured  by  undue  influence  must  generally 
prove  it 

"Mr.  Pomeroy  says,  in  discussing  the  trans- 
actions between  parent  and  child,  that  'a 
child  is  presomed  to  be  under  the  exercise  of 
parental  influence  as  long  as  the  dominion 
of  the  parent  lasts.  Whilst  that  dominion 
lasts  it  lies  upon  the  parent  maintaining  the 
gift  to  disprove  the  exercise  of  parental  in- 
fluence by  showing  that  the  child  had  inde- 
pendent advice,  or  in  some  other  way.  When 
the  parental  influence  is  disproved,  or  that 
influence  has  ceased,  a  gift  from  a  child 
stands  upon  the  same  footing  as  any  other 
gift  and  the  question  to  be  determined  Is 
whether  there  was  a  deliberate,  unbiased  in- 
tention on  the  part  of  the  child  to  give  to 
the  parent  Where  the  positions  of  the  two 
parties  are  reversed — where  the  parent  is 
aged,  infirm,  or  otherwise  in  a  condition  of 
dependence  upon  his  own  child,  and  the 
child  occupies  a  corresponding  relation  of 
authority — conveyances  conferring  benefits 
upon  the  child  may  be  set  aside.  Cases  of 
this  kind  turn  plainly  upon  the  exercise  of 
actual  undue  Influence,  and  not  upon  any 
presumption  of  Invalidity.  A  gift  from  par- 
ent to  child  is  certainly  not  presumed  to  be 
invalid.'  2  Pom.  Eq.  Jur.  §  962.  .And  a  for- 
tiorl  there  is  no  such  presumption  as  to  a 
contract  based  upon  a  valuable  consideration. 

"In  the  case  of  Greer  v.  Greer,  9  Grat.  332, 
a  man  in  extreme  old  age  conveyed  the 
whole  of  his  estate  to  one  of  his  sons;  and 
this  court  held  that,  as  he  had  sufficient 
capacity  to  understand  what  he  was  doing, 
and  there  was  no  direct  proof  of  fraud  or 
undue  influence,  the  improvidence  and  injus- 
tice of  the  act,  in  disinheritin|L^  his  other 
children,  did  not  give  rise  to  a  Resumption 
of  an  abuse  of  confldence,  or  justify  the 
court  in  setting  aside  the  conveyance. 

"In  the  case  of  Orr  v.  Pennington,  93  Va. 
268,  275,  24  S.  E.  928,  where  a  father,  a 
month  before  his  death,  had  conveyed  sub- 
stantially all  of  his  property  to  one  of  his 
four  child ren^  and  it  was  sought  to  set  aside 
the  conveyance  upon  the  ground  that  the 
^^rantee  had  procured  its  execution  by  the 
exercise  of  undue  influence  over  the  grantor 
when  his  mind  was  weakened  by  the  infirmi- 
ties of  age  and  disease,  the  rule,  as  stated 
by  Mr.  Pomeroy  and  quoted  above,  that  such 
cases  turn  upon  the  exercise  of  actual  undue 
influence  of  the  child  over  the  parent,  and 
not  upon  any  presumption  of  invalidity,  was 
approved  and  followed." 

In  this  case  tliere  is  a  considerable  clis- 
parity  between  the  money  consideration 
which  passed  and  the  value  of  the  land,  but 
other  considerations  are  recited.  It  is  de- 
clared that  the  parties  of  the  second  part 
have  attended  to  all  of  the  business  of  the 


party  of  the  first  part,  and  have  cared  for 
and  attended  to  her;  'and  there  is  a  further 
covenant,  for  the  enforcement  of  which  there 
is  the  reservation  of  a  vendor's  lien  upon  the 
Und — ^that  the  grantees  will  care  for  and 
suiHPort  the  grantor  during  the  remainder  of 
her  life. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  mother  was  capable  of  contracting; 
that  in  the  deed  culminates  a  purpose  with 
respect  to  the  disposition  of  her  property 
which  she  had  long  entertained,  as  is  shown 
by  her  will  duly  executed  more  than  four 
years  before  the  date  of  the  deed;  that 
there  is  no  proof  of  actual  fraud  and  undue 
influence;  and  that  the  relation  between  the 
grantor  and  grantees,  and  other  circumstan- 
ces of  the  case,  are  not  such  as  to  give  rise 
to  a  presumption  of  the  invalidity  of  the 
deed  in  que&llon. 

The  decree  of  the  circuit  court  allows  a  fee 
of  $500  to  the  attorneys  who  filed  the  bill. 
This  action  of  the  court  was,  we  think,  also 
erroneous,  as  there  is  no  fund  under  the  con^ 
trol  of  the  court  in  this  case  properly  applica- 
ble to  that  purpose. 

For  these  reasons,  we  are  of  opinion  that 
the  decree  complained  of  should  be  reversed, 
and  the  cause  remanded  to  the  circuit  court, 
to  be  further  proceeded  with  In  accordance 
with  the  views  herein  expressed. 


(66  w.  Va.  6^) 
GOFF  V.  BOARD  OF  CANVASSERS  OF 
ROANE  COUNTY. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  81,  1904.) 

MANDAMUS— SLEOnON    OFFICBB0— OXTBISDIO- 

TION. 

1.  Upon  a  mandamus  from  this  court  in  elee* 
tlon  cases,  the  action  of  election  officers  may 
be  reviewed  and  controlled  to  the  ^me  extent 
as  ux)on  the  statutory  writ  of  certiorai'i  in  the 
circuit  courts. 

(Syllabus  by  the  Court) 

Application  by  H.  F.  Goff  for  wrtt  of  man- 
damus to  the  board  of  canvassers  of  Roane 
county.    Writ  awarded. 

Pendleton  &  Boggess,  J.  G.  SchllUng,  J. 
M.  Harper,  O.  J.  Chambers,  Geo.  F.  Cun- 
ningham, and  Mollohan,  McCllntic  &  Math* 
ews,  for  petitioner.  T,  P.  Ryan  and  C.  B. 
Hogg,  for  respondent 

POFFENBARGER,  P.  H.  F.  Goff  asks 
a  mandamus  to  compel  the  board  of  can- 
vassers of  Roane  county  to  reject  the  bal- 
lots and  certificate  of  the  election  held  at 
precinct  No.  8  of  Geary  District,  in  said 
county,  in  the  election  held  in  November 
last,  for  the  reason  that  none  of  the  said  bal- 
lots have  the  signatures  of  the  poll  clerks 
properly  afl3xed.  Goff  and  W.  Bailey  Young 
had  been  opposing  candidates  for  the  office 
of  sheriff  of  said  county  in  said  election,  and 
a  recount  between  them  was  in  progress. 
Before  said  precinct  was  reached  the  bal- 
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lots  maee  tampered  wittL  Upon  openinsr 
them  it  was  foond  that  not  a  single  ballot 
had  the  signatures  of  both  poll  clerks  on  it» 
written  in  the  handwriting  of  each.  There 
were  184  ballots.  On  168  of  them  both  names 
were  in  the  handwriting  of  the  Republican 
clerk.  On  the  remaining  16  ballots,  both 
names  were  in  the  handwriting  of  the  Demo* 
cratle  clerk.  Under  these  drcnmstancee,  the 
rule  annonnoed  in  Stafford  ▼.  Board  of  Can- 
vassers (jnst  decided)  49  S-  B.  864,  required 
the  rejection  of  the  ballots  and  the  certificate 
of  the  precinct  officers  as  to  said  precinct  and 
of  the  entire  rote  at  said  precinct  In- 
stead of  rejecting  it,  the  board  admitted  erl* 
dence  of  commissioners  and  clert:s  to  show 
that  some  ballots  cast  at  said  precinct  had 
been  properly  signed.  On  this  issne  the  evi- 
dence was  conflicting,  and  the  board  arrived 
at  the  oondnsion  that  some  legal  ballots 
had  been  cast,  and  had  been  abstracted  and 
others  inserted  in  lien  of  them  since  the  re- 
turns had  been  canvassed.  Upon  this  flikd* 
ing  the  resnlt  of  the  election  at  the  precinct 
was  declared  from  and  according  to  the  cer- 
tificate of  the  precinct  election  officers,  on- 
der  the  mle  declared  in  Stafford  ▼.  Board. 
It  is  not  pretended  that  on  the  recount  of 
said  precinct  a  single  valid  ballot  was  be- 
fore the  board.  They  sustained  the  cer- 
ti^cate  upon  the  theory  that  originally  it 
had  been  fbunded  upon  valid  ballots. 

If  no  ballots  at  all  appeared,  and  there 
was  evidence  of  tampering  with  the  returns, 
there  would  be  a  presumption  in  favor  of  the 
oertiflcata  The  evidence  of  the  commission- 
ers and  poll  clerks  as  to  the  identity  of  the 
papers  purporting  to  be  returns  is  admissi- 
ble, and  if  from  such  evidence  it  appears 
that  the  papers  purporting  to  be  the  ballots 
used  are  not  the  ballots  actually  used,  and 
It  further  appears  that  the  returns  have  been 
tampered  with,  there  would  be  a  presumption 
in  favor  of  the  validity  of  the  certificate. 

It  is  urged  that  the  finding  of  the  board 
on  the  evidence  as  to  the  identity  of  these 
papers  is  not  reviewable  by  this  court  by 
mandamus,  because  they  say  that .  would 
make  the  writ  operate,  not  as  a  common-law 
oertiorari,  but  as  the  statutory  certiorari. 
We  think,  however,  its  scope  is  the  same 
as  the  statutory  certiorari.  Mandamus  in 
election  cases,  as  now  exercised,  is  of  re- 
cent institution.  The  statute  was  passed  long 
after  the  scope  of  the  writ  of  certiorari  had 
been  broadened.  This  court  having  Jurisdic- 
tion of  mandamus,  and  it  having,  in  election 
matters  under  the  statute,  the  efficacy  of  a 
certiorari  in  a  circuit  court,  we  have  the 
right  to  look  to  the  statute  giving  the  scope 
and  effect  of  that  writ.  What  else  points 
the  way?  As  the  duties  of  election  officers 
are  almost  wholly  ministerial,  no  exercise  of 
discretionarf  or  quasi  Judicial  power  by  them 
is  binding  on  the  courts  having  supervisory 
jurisdiction  over  them  by  mandamus. 

Having  carefully  examined  the  evidence, 
we  do  not  think  the  conclusion  of  the  can- 


vassers on  th^  question  of  tlie  identity  of 
the  ballots  \s  sustained  by  It  The  Repub- 
lican poll  clerk  testified  that  it  was  his  'Rec- 
ollection" that  the  first  six  or  eight  ballots 
cast  had  been  properly  signed.  After  ex- 
amining all  the  ballots  and  finding  none 
properly  signed,  he  adhered  to  his  former 
statement,  but  said  he  could  not  state  posi- 
tively that  both  clerks  had  signed  some  of 
the  ballots.  His  evidence  closed  with  this 
statement  aq  to  whether  he  might  be  mis- 
taken: ''It  is  possible  that  I  might,  but 
don't  think  I  am.*'  One  of  the  commission- 
ers said:  '*My  recollection  is  that  Mr.  Os- 
bom  wrote  his  name  and  passed  it  to  the 
other  clerk,  Mr.  Pettitt,  but  I  didn't  see  the 
writing.  I  can't  say  whether  the  names 
were  written  that  way  or  not**  On  cross- 
examination  he  said :  "I  didn't  see  the  names. 
I  wasn't  close  enough  to  see.**  The  Demo- 
cratic poll  clerk  said:  "Each  of  us  signed 
each  other's  names.**  He  had  no  recollection 
of  any  having  been  properly  signed.  An- 
other commissioner  said:  "To  the  best  of 
my  recollection  Mr.  Pettit  wrote  his  name 
and  Mr.  Osbom's  name  on  part  of  them,  and 
the  remainder  Mr.  Osbom  wrote  them  him- 
self." 

From  this  it  is  apparent  that  the  con- 
clusion of  the  canvassers  rests  upon  evi- 
dence of  mere  recollection,  contrary  to  an  ad- 
mitted fact,  namely,  that  one  genuine  signa- 
ture is  found  upon  every  ballot  To  sustain 
the  finding,  it  must  be  said  not  only  that 
ballots  have  been  abstracted,  but  that  one 
of  the  poll  clerks  signed  both  names  on  and 
substituted  other  ballots  for  those  abstract- 
ed. There  is  not  a  scrap  of  evidence,  circum- 
stantial or  other  kind,  indicating  that  either 
clerk  had  tampered  with  the  ballots  or  that 
the  signature  of  either  had  been  counter- 
feited. The  presence  of  these  actual  unim- 
peached  signatures  is  a  very  strong  circum- 
stance in  favor  of  the  identity  of  the  papers, 
and  we  conclude  that  the  board  erred  in  not 
giving  the  papers  and  signatures  the  evi- 
dential force  to  which  they  are  entitled. 

For  the  reasons  aforesaid  a  writ  of  man- 
damus is  awarded,  commanding  the  said 
board  of  canvassers  to  reassemble  and  re- 
ject the  entire  vote  at  said  precinct  No.  8  of 
Geary  district,  and  not  count  the  same  or 
any  of  it,  and  then  declare  the  result  of  the 
said  election  in  said  county  between  the 
said  candldatea, 

(121  Oa.  (01) 
SOtJTHBRN  BY.  CO.  v.  DUC5KETT. 
(Supreme  Coxirt  of  Qeorgla.    Dec.  21,  190i.) 

BAILBOADS— raiOHTENINO  HOBSE— EVIDENCS. 

1.  The  plaintiff's  horse  became  frightened  at 
the  noise  of  escaping  steam  made  by  an  engine 
of  the  defendant  company  in  starting  with  a 
heavy  train  of  cars  from  one  of  its  stations,  the 
noise  thus  created  being  neither  unusual  nor 
unnecessary.  The  horse,  after  breaking  away 
from  a  boy  who  was  attempting  to  hold  the 
animal,  ran  some  distance  al<«g  a  road  parallel 
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to  the  railroad  Cnek.  and  then  suddenly  swerved 
from  Ita  coarse*  and  dashed  headlong  Into  the 
train,  seyeral  cars  back  of  the  engine,  and  was 
kiUea  by  the  impact  There  was  some  conflict 
in  the  testimony  as  to  whether  the  company's 
engineer  shot  off  steam  and  checked  the  speed 
of  the  train  as  soon  as  he  discovered  that  the 
horse  had  taken  fright ;  bnt,  whatever  may  have 
been  the  truth  in  this  regard,  it  affirmatively 
appears  that  notliing  he  did  or  failed  to  do 
tHTought  about  or  contributed  to  brining  about 
the  casualty,  the  proximate  and  efficient  cause 
of  wfaidi  was  the  fright  of  the  horse  produced 
by  the  noise  made  in  starting  the  train.  Such 
being  the  case,  the  verdict  in  favor  of  the  plain- 
tiff was  contrary  to  law,  and  should  liave  been 
set  aside  by  the  trial  court. 

(Syllabus  by  the  Court) 

Bnor  from  Superior  Oonrt,  Whitfield  Ooun- 
ty;  A.  W.  Fite,  Judge. 

Action  by  Joseph  Duckett  against  the 
Southern  Railway  Oompany.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Shumate  ft  Maddox,  for  plaintiff  in  error. 
W.  B.  Mann,  J.  A.  Longley,  and  W.  W.  Sey- 
monr,  for  defendant  In  error. 

BYANS,  J.  Judgment  reversed.  AD  the 
Justioeg  concoc 


(121  Oa.  4M) 

HU6HB8  T.  McHAN. 

(Supreme  Ck>ort  of  Georgia.    Dea  21,  1904.) 

MAXaaXD  WOICUI— OOODS  SOLD— AonoN  roB 

PBIGX. 

1.  Where  the  sole  and  controlling  issue  in  a 
case  was  whether,  as  contended  by  the  plaintiff, 
he  had  sold  goods  upon  the  credit  of  a  married 
woman,  to  whom  ne  delivered  the  same,  or 
whether,  as  she  insisted,  credit  therefor  was  ex- 
tended to  her  husband,  it  was  prejudicial  error 
to  allow  the  plaintiff  to  testify  that,  contracting 
on  her  own  account,  she  had  rented  rooms  from 
him. 

(Syllabus  by  the  Ooort) 

Brror  from  Superior  Ooort  Gilmer  Oonnty; 
Geo.  F.  Gober,  Judge. 

Action  by  Wm.  T.  McHan  against  Mrs. 
Charlie  Hughes.  Judgment  for  plaintiff  be- 
fore a  Justice.  ,  From  an  order  of  the  superior 
court  refusing  to  sustain  a  certiorari,  defend- 
ant brings  error.    Reversed. 

N.  A.  Morris  and  A.  N.  E3dwards,  for  plain- 
tiff tn  error.  ¥•  Lw  Watts,  for  defendant  In 
error. 

BYANS,  J.  This  case  originated  in  a  lus- 
tice'8  court,  the  same  being  a  suit  brought 
by  W.  F.  McHan  against  Mrs.  Charlie 
Hughes  to  enforce  the  collection  of  an  open 
account  The  plaintiff  prevailed  on  a  trial 
before  a  Jury  in  that  court,  and  the  defend- 
ant thereupon  took  the  case  by  certiorari  to 
the  superior  court  To  the  Judgment  of  the 
superior  court  refusing  to  sustain  her  peti- 
tion for  certiorari  she  excepts. 

In  her  petition  she  made  complaint  of  va- 
rious rulings  of  the  magistrate,  but,  as  his 
angwer  does  not  verify  the  statements  of 
fact  eonceming  any  save  two  of  these  rul- 
ings, the  correctness  of  the  Judgment  ex- 
cepted to  depends  upon  whether  or  not  there 


was  merit  in  the  complaint  made  of  tlie  two 
rulings  of  the  magistrate  to  which  he  certl- 
fles.  The  issue  in  the  case  was  whether,  as 
contended  by  the  plaintiff,  he  sold  the  arti- 
cles of  merchandise  included  in  the  account 
upon  the  individual  credit  of  Mrs.  Hughes, 
or  whether,  as  she  insisted,  credit  therefor 
was  extended  to  her  husband  under  an  ar- 
rangement he  had  made  with  the  plaintiff 
to  furnish  her  supplies  during  his  absence 
In  Florida.  Upon  .this  issue  the  testimony 
was  in  painful  conflict  Over  tlie  defendant's 
objection,  the  magistrate  permitted  the  plain- 
tiff to  testify  that  ''BdCrs.  Hughes  rented  some 
rooms  from  him."  The  purpose  of  tibia  tes- 
timony was  to  show  tliat  the  defendant  had, 
with  respect  to  the  renting  of  these  rooms, 
contracted  In  her  Individual  capacity.  Her 
objection  was  that  he  was  not  suing  for  rent, 
and  the  testimony  did  not  illustrate  the  issue 
then  being  tried.  The  defendant  then  sought 
to  rebut  this  testimony  by  Introducing  a  re- 
ceipt signed  by  the  plaintiff,  whoeby  he 
acknowledged  payment  of  rent  by  her  hus- 
band, but  the  magistrate  declined  to  allow 
this  receipt  to  be  put  in  evidence.  It  is 
apparent  that  Mrs.  Hughes'  chances  of  suc- 
cess before  the  Jury  were  thus  seriously  im- 
paired. The  testimony  to  which  she  objected 
was  cleariy  Irrelevant,  and  should  have  been 
excluded.  It  raised  a  purely  collateral  issue,, 
which  she  was  not  permitted  to  meet  and  its 
prejudicial  effect  upon  the  Jury  is  Illustrated 
by  the  verdict  they  returned,  for  the  pre- 
ponderance of  the  evidence  was  apparently 
in  her  favor.  The  court  below  should  have 
allowed  her  another  opportunity  of  contest- 
ing with  the  plaintiff  the  real  merits  of  the 

case. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(in  Ga.  660> 
DRAKB  V.  BROWN  MFG.  CO. 
(Supreme  Court  of  Creorgia.    Dea  21,  1904.) 

JUDGMENT— VAOATINO. 

1.  A  motion  to  set  aside  a  Judgment  must  be 
predicated  upon  some  defect  apparent  upon  the 
face  of  the  record.  Sweat  v.  Ijatimer,  46  S. 
E.  835,  119  Ga.  015,  and  cases  dted.  It  was 
accordingly  not  error  to  sustain  a  demurrer  to 
such  a  motion,  based  upon  the  ground  that  the 
movant  had  never  been  served  with  proper  pro- 
cess in  the  suit  wherein  the  judgment  sought  to 
be  set  aside  was  rendered,  when  it  affirmatively 
appeared  upon  the  face  of  the  record  that  he 
had  been  so  served. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Vienna;  D.  K 
Henderson,  Judge. 

Action  by  the  Brown  Manufacturing  (com- 
pany against  D.  C.  Drake.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

J.  H.  Hall,  Busbee  ft  Busbee,  and  J.  M.* 
Du  Pree,  for  plaintiff  in  error.      Whipple  St 
McKenzie,  for  defendant  In  error. 

CANDLER,  J.  Judgment  aflirmed,  AH 
the  Justices  concur. 
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(121  Ga.  534) 

LBYERBTT  y.  BUIiLARD. 

(Supreme  Ck>art  of  Georgia.     Dec.  21,  1004.) 

'     BJECTHENT— DEED— PABOL   EVIDENCE. 

1.  Pai'ol  evidence  is  admissible  to  explain  am- 
blgaities  in  a  deed,  and,  when  so  explained,  the 
deed  is  admissible  as  foundation  for  a  recovery 
In  an  action  of  ejectment 

2.  "Whenever,  In  a  conveyance,  the  deed  re- 
fers to  monuments  actually  erected  as  the  bound- 
aries of  the  land,  it  is  well  settled  that  these 
monuments  must  prevail,  whatever -mistakes  the 
deed  may  contain  as  to  courses  and  distances." 
Riley  v.  Griffin,  16  Ga.  142  (15),  60  Am.  Dec. 
720. 

3.  It  does  not  appear  that  there  was  any  error 
in  the  admission  or  rejection  of  evidence,  the 
exceptions  to  the  charge  of  the  court  are  with- 
out merit,  and  the  evidence  warranted  the  ver- 
dict. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Jasper  County ; 
H.  G.  Lewis,  Judge. 

Action  by  Alice  BuUard  against  F.  J.  Lev- 
erett  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

W.  F.  Jenkins  A  Son  and  J.  D.  E^ilpatrlck, 
for  plaintiff  in  error.  Greene  F.  Johnson,  for 
defendant  in  error. 

CANDLER,  J.  This  was  a  statutory  action 
of  ejectment,  brought  by  Mrs.  Bullard 
against  her  stepmother,  Mrs.  Leverett  The 
jury  found  for  the  plaintiff  the  premises  in 
dispute  and  mesne  profits.  The  defendant 
made  a  motion  for  a  new  trial,  which  was 
overruled,  and  she  excepted!  The  parties 
claimed  under  a  common  grantor,  W.  C.  Lev- 
erett, father  of  the  plaintiff,  and  husband  of 
the  defendant  The  deed  relied  upon  by  the 
plaintiff  contained  a  description  by  metes 
and  bounds  which  was  manifestly  erroneous, 
inasmuch  as  it  would  be  impossible,  by  fol- 
lowing the  courses  laid  out,  to  get  back  to 
the  point  from  which  the  description  start- 
ed. The  plaintiff  contended  that  the  ambi- 
guity in  the  deed  arose  from  the  fact  that  the 
scrivener,  by  a  clerical  error,  described  one 
of  the  lines  as  running  In  a  northeasterly  di- 
rection to  a  rock  comer,  when  he  should 
have  described  it  as  running  In  a  northwest- 
erly direction  to  that  point  The  questions 
for  our  determination  are  whether  the  de- 
scription in  the  plaintiff's  deed  was  so  vague 
and  uncertain  as  to  render  it  inadmissible  in 
evidence,  whether  parol  evidence  was  admis- 
sible to  explain  the  ambiguity  and  establish 
the  true  boundaries  of  the  land  sought  to  be 
conveyed  by  the  deed  tn  question,  and 
whether  certain  charges  of  the  court  of 
which  complaint  is  made  were  erroneous. 

We  are  clear  that  parol  evidence  was  ad- 
missible to  explain  the  ambiguity  in  the  deed, 
and  that,  as  thus  explained,  the  deed  was  ad- 
missible as  a  muniment  of  title  upon  which 
the  plaintiff  could  base  a  recovery.  "Where 
the  question  whether  a  given  deed  is  good  as 
color  of  title  depends  upon  whether  it  cov- 
ered the  land  in  dispute,  and  its  terms  are  in 

■ —  —  ■      -  , 
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this  respect  ambiguous,  parol  evidence  is  ad- 
missible to  show  that  it  did  In  fact  apply  to 
such  land.**  Mayor  of  Chauncy  ▼.  Brown,  99 
Ga.  766,  26  S.  B.  763.  The  Jury  were  amply 
warranted  in  finding  that  if,  Indeed,  the 
draftsman  of  the  deed  under  which  the 
plaintiff  claimed  used  the  word  **northeaster- 
ly*'  by  mistake  for  "northwesterly,"  the  land 
conveyed  by  the  deed  was  the  same  as  that 
described  In  the  declaration.  The  termina- 
tion of  this  line  was  a  rock  comer,  which 
was  clearly  identified  by  different  witnesses 
for  the  plaintiff.  "If  capable  of  identifica- 
tion, artificial  monuments  ^nd  old  marks  will 
generally  control  conflicting  calls  for  courses 
and  distances.*'  5  Cyc.  921,  and  cases  cited 
In  note  11;  Riley  v.  Griflin,  16  Ga.  142  (15), 
60  Am.  Dec.  726.  If  this  evidence  was  ad- 
missible, then — as  we  hold  that  It  was — the 
description  In  the  plaintiff's  deed,  as  aided 
thereby,  was  suflELclently  definite  to  constitute 
the  basis  of  a  recovery  in  an  action  of  eject- 
ment, for  it  is  well  settled  In  this  state  that 
a  deed  will  not  be  declared  void  for  uncer- 
tainty so  long  as  the  intention  of  the  grantor 
can  be  ascertained.  The  doctrine,  "Id  oer- 
tum  est  quod  certum  reddi  potest,'*  here  ap- 
plies. See  Andrews  v.  Murphy,  12  Ga.  431 ; 
Gross  Lumber  Co.  v.  Coody,  94  Ga.  520,  21  S. 
E.  217 ;  Mayor  of  Chauncy  v.  Brown,  99  Ga. 
766,  26  S.  E.  763;  Tumlin  v.  Perry,  108  Ga. 
520,  34  S.  E.  171 ;  Horton  v.  Murden,  117  Ga. 
72,  48  S.  B.  786 ;  Brice  y.  Shefl^eld,  118  Ga. 
128,  44  S.  E.  843.  These  are  only  a  few  of 
many  cases  that  might  be  cited  in  support 
of  the  ruling  here  made. 

On  the  examination  of  the  defendant  as  a 
witness  in  her  own  behalf  it  appeared  from 
her  testimony  that  the  family  of  the  plain- 
tiff had  for  a  time  occupied  the  premises  In 
dispute,  but  that  they  left  at  the  request  of 
Leverett,  the  common  grantor  of  the  parties. 
Counsel  for  the  plaintiff  objected  to  this  tes- 
timony as  irrelevant,  and  the  court  ruled: 
'Ton  can  show  by  the  witness  that  they  left 
and  left  at  the  request  of  Mr.  Leverett  I 
will  let  the  evidence  go  in  to  that  extent,  and 
no  further."  In  her  motion  for  a  new  trial 
the  defendant  complains  that  the  court  erred 
in  thus  restricting  the  evidence,  insisting 
"that  said  evidence  should  have  been  admit- 
ted for  all  purposes,  and  especially  for  the 
purpose  of  showing  that  W.  C.  Leverett 
claimed  the  right  of  adverse  possession  of 
the  property,**  etc.  We  fail  to  see  what 
cause  for  complaint  the  defendant  has.  The 
evidence  was  admitted  for  what  it  was 
worth,  and  there  was  nothing  tn  the  ruling 
made  by  the  trial  Judge  to  prevent  counsel 
from  drawing  whatever  Inference  he  chose 
from  the  evidence  as  given.  While  the  Judge 
used  the  language,  "I  vdll  let  the  evidence 
go  in  to  that  extent,  and  no.  further,**  he  In 
no  sense  restricted  its  probative  force. 

Error  is  also  assigned  upon  the  refusal  of 
the  Judge  to  allow  a  witness  to  answer  a 
stated  question  set  out  in  the  motion  for  a 
new  trial;   but  while  the  answer  expected 
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from  the  witness  was  set  forth  in  the  motion, 
it  does  not  appear  that  like  information  was 
given  to  the  Jndge  at  the  time  the  ruling  was 
made,  and  for  this  reason  we  cannot  consid- 
er this  ground.  Freeman  Co.  v.  Mencken, 
115  Ga.  1017  (2),  42  S.  E.  369 ;  Grant  v.  Noel, 
118  Ga.  258  (2),  45  S.  E.  279. 

The  remaining  grounds  of  the  motion  com- 
plain of  alleged  error  in  the  charge  of  the 
court  They  are,  in  our  opinion,  without 
merit  The  charge  to  the  effect  that  if  the 
jury  should  find  that^the  plaintiff's  deed  cov- 
ered the  land  in  dispute,  the  deed  to  the  de- 
fendant from  the  same  grantor,  which  was 
.10  years  subsequent  to  It  in  date,  would  not 
establish  a  superior  outstanding  title  in  the 
defendant,  stated  a  correct  principle  of  law. 
After  title  passed  out  of  the  grantor  to  Mrs. 
Bullard,  it  could  not  vest  again  by  prescrip- 
tion in  him,  or  those  claiming  under  him  ad- 
versely to  the  plaintiff,  until  after  20  years* 
adverse  possession.  The  other  extract  from 
the  charge  to  which  exception  is  taken  was 
quite  long,  and  contained  a  statement  of  nu- 
merous principles  of  law,  some  of  which,  to 
say  the  least,  were  undeniably  correct  The 
complaint  against  the  charge  seems  to  be 
that  the  court  left  it  to  the  jury  to  determine 
the  disputed  issue  as  to  the  description  of 
the  land  conveyed  by  the  plaintiff's  deed,  in- 
stead of  undertaking  to  settle  the  question  as 
matter  of  law  without  the  aid  of  the  Jury. 
It  is  always,  of  course,  the  province  of  the 
eourt  to  determine  the  leg^  effect  of  a  writ- 
ten instrument;  but  we  are  not  aware  of 
any  law  which  requires  or  authorizes  a  judge 
to  settle  a  disputed  question  of  fact  as  to  the 
intention  of  the  grantor  in  a  deed  where  the 
description  therein  is  ambiguous.  The  evi- 
dence for  the  plaintiff  warranted  the  finding 
in  her  favor,  and  the  verdict  was  not  con- 
trary to  law. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(121  Oa.  S39) 

McWHORTBR  ▼.  0*NBAL. 

(Supreme  Court  of  Georgia.    Dec.  21,  1904.) 

WILL  OF  MABBIED   WOMAN— DEATH  07  HUS- 
BAND—BE  VOCATION— BEPUBLICA- 
TION— JITBISDICTION. 

1.  Where  a  married  woman  made  a  will,  her 
husband  died,  and  she  subsequently  remarried, 
the  will,  under  Civ.  Code  1895,  §  3347,  was  re- 
voked. See  Ellis  ▼.  Darden,  12  S.  B.  652,  86 
Ga.  368,  11  L.  R.  A.  51. 

2.  The  contract  made  subsequently  to  the  sec- 
ond marriage,  between  the  husband  and  wife. 
did  not  amount  to  a  republication  of  the  will, 
as  it  was  wanting  in  the  formalities  essential 
to  the  making  of  a  will.  What  are  the  riglits 
of  the  parties  under  this  contract  cannot  be 
decided  in  the  probate  court,  but  may  be  de- 
termined in  a  court  having  jurisdiction  of  that 
question. 

(Syllabus  by  th«  Court.) 

Error  from  Superior  Court,  Greene  Coun- 
ty;   H.  G.  Lew^Is.  Judge. 
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Action  hy  B.  F.  McWhorter  against  Joshua 
O'Neal.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

James  Davidson  and  James  B.  St  Noel  P. 
Park,  for  plaintiff  in  error.  Saml.  H.  Sib- 
ley, for  defendant  in  error. 

SIMMONS,  0.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(121  Qa.  524) 
TANNER  V.  LEE. 
(Supreme  Court  of  Georgia.     Dec  21,  1904.) 

PAYMENT— APPLICATION— NOTICE  TO   CBEDITOK 

1.  If,  without  notice  of  another's  claim  there- 
to, a  creditor  receives  money  from  his  debtor  in 
payment  of  a  pre-existing  debt,  the  true  owner 
cannot  thereafter  compel  such  bona  fide  creditor 
to  account  therefor. 

2.  The  evidence  was  conflicting  as  to  whether 
the  plaintiff  had  notice  of  def aidant's  title  to 
mone^  previously  paid,  but  was  suflficient  to 
sustain  a  finding  in  plaintiff's  favor. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Troup  County; 
R.  W.  Freeman,  Judge. 

Action  by  W.  C.  Lee  against  Viney  Tan- 
ner. Judgment  for  plaintUI,  and  defendant 
brings  error.     Affirmed. 

Viney  and  her  husband,  Jacob,  Tanner 
were  indebted  to  the  plaintiff,  Lee,  The 
wife's  debt  was  represented  by  a  note,  and 
that  of  the  husband  by  an  account,  and  also 
by  a  mortgage;  Lee  brought  suit  against 
the  wife  on  the  note.  She  pleaded  payment 
of  a  certain  sum,  for  which  she  claimed  cred- 
it Her  evidence  tended  to  show  that  she 
had  given  her  husband  certain  money,  >with 
Instructions  to  hand  the  same  to  the  plaintiff 
as  a  payment  on  the  note.  The  husband  tes- 
tified that  he  let  the  plaintiff  Imow  that  the 
money  belonged  to  his  wife,  but  instruct- 
ed him  to  put  part  as  a  credit  on  the  note 
and  part  as  a  credit  on  his  own  mortgage; 
that  he  received  a  receipt,  which  he  had 
lost  It  appeared  that  the  account  was  the 
oldest  claim.  The  plaintiff  denied  that  be 
had  any  notice  that  the  money  belonged  to 
the  wife,  and  testified  that  when  the  hus- 
band brought  the  money  he  first  instructed 
it  to  be  applied  on  the  mortgage,  but,  after 
some  conversation,  consented  that  it  should 
be  applied  on  the  account  There  was  a  ver- 
dict for  the  plaintiff  for  the  full  amount  of 
the  note  sued  on,  and  a  motion  for  a  new 
trial  on  the  ground  that  the  verdict  was  con- 
trary to  the  evidence. 

B.  T.  Moon,  for  plaintiff  in  error.  Isaac 
Jackson  and  D.  J.  Gaffney,  for  defendant  in 
error. 

LAMAR,  J.  If,  when  the  cash  was  receiv- 
ed and  applied  as  a  credit  on  the  debt  of  the 
husband,  the  plaintiff  had  notice  that  the 
money  actually  belonged  to  the  wife,  she 
would  have  been  entitled  to  a  verdict  on  her 
plea  of  payment     If,  however,  he  bad  no 
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sach  notice,  but  took  the  money  bona  fide  as 
a  part  payment  ou  a  pre-existing  debt,  then 
she  was  not  entitled  to  the  credit  claimed, 
nor  to  a  Judgment  against  him  for  the 
amonnt  so  recelyed.  If  the  creditor's  title 
to  this  money  could  be  thus  defeated  without 
proof  of  notice  of  the  defendant's  interest 
therein*  so  likewise  could  the  title  of  the  de- 
fendant to  the  same  money  be  attacked.  The 
result  would  be  that,  If  any  link  In  the  chain 
of  ownership  between  herself  and  the  mint 
was  Invalid,  she  could  be  called  on  to  account 
by  the  last  true  owner.  It  is  manifest  that 
any  such  rule  would  be  utterly  destructive 
of  the  quality  of  currency  which  has  been 
attached  by  law  as  an  Incident  peculiar  to 
money  and  negotiable  paper,  alone,  of  all 
other  property.  Money  not  only  has  no  ear- 
marks, but  Is  currency,  passing  by  delivery 
from  hand  to  hand.  It  may  be  accepted  In 
good  faith,  without  any  obligation  to  exam- 
ine the  holder's  title,  or  to  inquire  the  source 
from  which  he  got  it.  One  can  give  a  better 
title  thereto  than  he  himself  has,  and  one 
who  receives  It  bona  fide  for  a  considera- 
tion may  retain  it  as  against  the  true  own- 
er. But  it  is  said  this  *pi^iiciple  does  not 
apply  to  the  payment  of  a  pre-existing  debt; 
that  the  creditor,  on  being  obliged  to  re- 
turn another's  money  unlawfully  paid  by 
the  debtor,  is  in  no  worse  position  that  he 
was  before;  that  he  still  has  his  claim 
against  the  debtor,  and  may  proceed  to  en- 
force It.  And  there  are  some  decisions  which 
seem  to  sustain  this  contention;  certainly  as 
to  the  case  of  negotiable  Instruments  when 
they  are  used  as  collateral,  or  payment  on 
pre-existing  debts.  But  the  contrary  view 
has  been  adopted  in  this  state.  In  Gibson 
V.  Conner,  3  Ga.  51,  it  was  said  that  the 
weight  of  authority  was  to  the  contrary, 
and  that  a  note  taken  in  payment  of  a  pre- 
existing debt  before  due,  and  without  notice 
of  the  maker's  equity,  can  be  enforced 
against  him.  See,  also,  Kaiser  v.  U.  S.  Nat. 
Bank,  99  Ga.  259,  25  S.  E.  620;  Partridge  v. 
Williams*  Sons,  72  Ga.  807.  By  the  same 
principle  one  who  receives  money  bona  fide 
for  a  consideration,  as  In  payment  of  a  pre- 
existing debt,  gets  a  title  thereto  good  as 
against  the  true  owner.  The  Individual  hard- 
ship must  yield  to  the  general  rule,  and  to 
the  necessity  of  preserving  Intact  the  right 
to  accept  money  bona  fide,  without  an  in- 
quiry as  to  the  source  from  which  It  came. 
Besides,  the  payment  may  have  lulled  the 
creditor  into  nonaction.  Relying  thereon,  he 
may  have  lost  the  opportunity  to  collect  by 
means  which  were  not  resorted  to  because 
he  thought  the  debt  had  been  fully  or  par- 
tially paid.  These  considerations,  along  with 
the  credit  on  the  existing  debt,  furnish  a 
sufficient  consideration  to  support  the  trans- 
fer of  title,  and  enable  the  creditor  without 
notice  of  her  claim  to  retain  the  same  against 
the  defendant.  Civ.  Code  1895,  §  3538;  Cloud 
V.  Kendrlck.  82  Ga.  730,  9  S.  E.  1084;  New- 
tiail  v.  Wyatt,  139  N.  Y.  452,  34  N.  B.  1045^ 
49  S.B.- 


36  Am.  St  Bep.  712;  State  Nat  Bank  r.  U. 
a,  114  U.  S.  401,  5  Sup.  Ct  888,  29  L.  Bd. 
149.  Nor  is  the  rule  different  under  Civ. 
Code  1895,  I  2488,  because  the  money  be- 
longed to  a  wife,  and  the  payment  was  made 
by  the  husband  to  satisfy  a  debt  due  by  him 
to  the  plaintiff.  Chason  v.  Anderson,  119  Ga. 
495,  46  S.  B.  629. 

The  evidence  as  to  notice  by  the  plaintiff 
of  the  wife's  title  was  conflicting.  It  was, 
however,  sufficient  to  sustain  the  finding  in 
his  favor,  and  there  was  no  error  in  refusing 
to  grant  a  new  trial. 

Judgment  atfii-med.  All  the  Justices  con- 
cur. 


(121  Qa.  54S) 
BATON  et  al.  v.  BARNES. 
(Supreme  Court  of  Georgia.     Dec.  21,  1904.) 

EXPBESS    TRUST— VALIDITY— EVIDENCE. 

i.  Under  the  allegations  of  the  plaintiffs'  pe- 
tition the  trust  therein  attempted  to  be  set  up 
was  an  express  one. 

2.  All  express  trusts  must  be  created  or  de- 
clared in  writing. 

S.  Inasmuch  as  the  petition  does'  not  show 
that  the  trust  cannot  be  established  by  written 
evidence,  the  petition  is  not  demurrable  becau."^*' 
it  fails  to  allege  that  the  trust  was  created  or 
declared  in  writing. 

(Syllabus  by  the  Court.) 

£3rror  from  Superior  Court,  Greene  County; 
EL  G.  Lewis,  Judge. 

Action  by  T.  B.  Eaton  and  others  against 
Joseph  Barnes.  Judgment  for  defendant, 
and  plaintiffs  bring  error.    Reversed. 

Westmoreland  Bros,  and  F.  M.  Hughes,  for 
plaintiffs  in  error.  Saml.  H.  Sibley,  for  de- 
fendant in  error.  * 

SIMMONS,  0.  J.  An  equitable  petition  was 
filed  against  Barnes  by  Eaton  and  others,  the 
plaintiffs  being  the  children  and  only  heirs 
at  law  of  Wm.  G.  Baton.  The  petition  al- 
leged that  Wm.  G.  Eaton  had  owned  a  cer- 
tain tract  of  land,  and  had,  on  February  15. 
1895,  conveyed  the  same  to  the  defendant  to 
secure  an  indebtedness  of  $375,  which  svim 
he  owed  the  defendant.  The  conveyance  w^s 
made  by  a  deed  absolute  on  its  face,  but  "up- 
on the  following  trusts  and  conditions:  l^e 
said  Joseph  Barnes  was  to  hold  the  title  to 
said  property  to  secure  him  in  the  payment 
of  the  said  sum  of  three  hundred  and  seventy - 
five  dollars,  without  interest  He  was  au- 
thorized to  sell  the  same  after  the  death  of 
said  Wm.  G.  Eaton,  and,  after  deducting  from 
the  proceeds  of  said  sale,  the  said  three  hun- 
dred and  seventy-five  dollars,  without  inter- 
est, he  was  to  pay  over  to  the  plaintiffs,  the 
children  of  the  said  Wm.  G.  Eaton,  the  re- 
mainder of  the  proceeds  of  the  sale  of  said 
tract  of  land,  giving  to  each  of  said  chiid^-on 
an  equal  proportion  thereof."  Wm.  G.  Eaton 
died  on  May  11,  1895,  intestate,  owing  no 
other  debts  except  that  to  Barnes ;  and  there 

has  been  no  administration    upon  the  estate. 

^— —  II ,  I   ■  I  III  -  ■  I  II  -I        i» — 

1^  2.  See  Trusts,  ▼ol.  47,  Cent  Dig.  |9  IB-U, 
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Barnes  had  never  sold  the  land,  which  at 
the  time  of  the  filing  of  the  petition,  June; 
1904,  was  of  the  value  of  $3,000.  The  peti- 
tion further  alleged  that  Barnes  denied  that 
he  held  the  property  upon  any  trust  or  con- 
dition, but  claimed  the  absolute  title,  and 
was  about  to  sell  it  for  much  less  than  its 
real  value.  The  petitioners  prayed  that  the 
deed  to  Barnes  be  declared  to  be  a  trust 
deed;  that  the  court  appoint  a  new  trustee 
or  a  receiver,  and  order  him  to  sell  the  proi>- 
erty;  and  that  the  proceeds  of  the  sale,  aft- 
er the  payment  of  costs  and  after  paying  to 
defendant  $375  and  the  amount  he  had  paid 
for  taxes  upon  the  land,  be  paid  to  petition- 
ers. To  this  petition  defendant  demurred  up- 
on several  grounds.  The  court  below  sus- 
tained the  demurrer,  and  the  petitioners  ex- 
cepted. 

1.  The  allegations  of  the  petition  show  that 
the  trust  therein  set  up  Is  express,  and  not 
Implied.  There  was  a  distinct  agreement 
made  between  the  parties  as  to  what  should 
become  of  the  land  after  the  death  of  the 
grantor.  The  agreement  did  not  contemplate 
any  redemption  of  the  land,  but  the  land  was 
to  be  sold.  The  proceeds  of  the  sale,  after 
the  payment  of  the  debt  of  the  grantee,  were 
not  to  go  to  the  grantor  or  his  estate,  but 
to  his  children  in  equal  shares.  Such  a  trust 
is  clearly  within  the  definition  of  an  express 
trust  as  given  in  Civ.  Code  1895,  i  3152:  *'Bx- 
press  trusts  are  those  created  and  manifest- 
ed by  agreement  of  the  parties."  On  the 
other  hand,  'Implied  trusts  are  such  as  are 
inferred  by  law  from  the  nature  of  the  trans- 
action or  the  conduct  of  the  parties."  Olv. 
Code  1895,  S  3152.  The  trust  described  in 
the  petition  was  not  such  a  one  as  would  be 
inferred  by  law  "from  the  nature  of  the 
transaction  or  the  conduct  of- the  parties," 
but  was  an  express  trust 

2.  Under  Civ.  Code  1895.  S  3153,  "all  ex- 
press trusts  must  be  created  or  declared  in 
writing." 

3.  While  the  trust  must  have  been  cre- 
ated or  declared  in  writing,  It  was  not  neces- 
sary for  the  pleader  to  so  allege  in  the  peti- 
tion. Brown  v.  Drake,  101  Ga.  130,  28  S.  E. 
606;  Walker  v.  Edmundson,  111  Oa.  464,  36 
S.  B.  800;  Taliaferro  v.  Smiley,  112  Oa.  62, 
37  S.  B.  106.  From  the  trend  of  the  argu- 
ment of  counsel  here  the  trial  Judge  evident- 
ly sustained  the  demurrer  upon  the  groimd 
tiiat  the  trust  was  an  express  one,  and  could 
not  be  established  by  parol.  As  to  whether 
the  petitioners  intend  to  rely  solely  upon  pa- 
rol evidence,  we  are  not  informed.  So  far  as 
the  pleadings  disclose,  they  may  have  writ- 
ings which  will  be  competent  evidence  to 
make  out  their  case  upon  this  point  They 
do  not  have  to  allege  how  they  exi)ect  to 
prove  their  case.  Upon  demurrer  it  must  be 
presumed,  where  the  contrary  does  not  ap- 
pear, that  the  proof  will  be  such  as  is  requir- 
ed under  the  statute  of  frauds.  The  trial 
Judge  therefore  erred  in  sustaining  the  de- 
murrer.   Whether  the  petitioners  have  any 


competent  evidence  with  which  to  establidi 
the  alleged  trust  is  a  matter  wbidi  can  be 
tested  upon  the  trial. 

Judgment  reversed.    AU  theJusticeB  con- 
cur. 


cm  Ga.  513) 
COLLINS  V.  CITIZENS'  BANK  &  TRUST 

CO. 

(Supreme  Court  of  Georgia.    Dec.  21,  1904.) 

BUILDINQ     ASSOCIATION— LOANS— BIDS—UBI7BT 
—POBECLOBUBE— EVIDENCE. 

1.  The  Tennessee  statute  requires  competitive 
bids  for  loans  made  to  members  by  building  as- 
sociations, but  such  bid  may  be  in  writing. 

2.  The  contract  was  within  the  scheme  of  a 
building  and  loan  association  proper,  and  not 
usurious  on  its  face. 

8.  There  was  no  formal  plea  of  usury,  and 
the  payments  claimed  in  the  defendant's  plea 
were  in  fact  allowed  by  the  plaintiff. 

4.  The  rulings  as  to  the  admission  of  evidence 
objected  to  were  immaterial,  since  they  could 
not,  in  any  event,  have  changed  the  result 

5.  The  plaintiff  made  out  a  prima  facie  case 
by  the  introduction  of  the  note  and  mortgage 
This  cast  the  burden  upon  the  defendant,  which 
he  failed  to  carry,  and  there*  was  no  error  io 
refusing  to  grant  a  new  triaL 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Floyd  County 
W.  M.  Henry,  Judge. 

Action  by  the  Citl^ns'  Bank  ft  Trust  Com 
pany,  trustee,  against  J.  A.  Collins.  Judg 
ment  for  plaintltf,  and  defendant  brings  er 
ror.    Affirmed. 

In  August,  1892,  Ck)llins  made  to  the  Citt 
zens'  Bank  &  Trust  Company  of  Tennessee 
a  mortgage  in  trust  for  the  purpose  of  secur- 
ing a  promissory  note  payable  to  the  Atlas 
Savings  &  Loan  Association  of  Tennessee, 
chartered  as  a  building  and  loan  association 
under  the  laws  of  Tennessee.  In  addition 'to 
the  promise  to  pay  the  principal  sum,  this 
note  also  promised  to  pay  certain  amounts 
for  each  week  for  dues,  interest,  and  pre- 
miums. The  trust  company  instituted,  in  the 
superior  court  of  Floyd  County,  proceedings 
to  foreclose  the  mortgage  for  the  balance 
due.  The  rule  nisi  Issued.  By  an  amend- 
ment the  plaintiff  made  profert  and  an  ex- 
hibit of  the  constitution,  charter,  and  by-laws 
of  the  Atlas  Savings  &  Loan  Association. 
The  defendant  answered,  denying  the  allega- 
tions of  the  original  petition,  and  that  he 
was  the  owner  of  any  of  the  capital  stock  of 
the  Atlas  Savings  ft  Loan  Association,  and 
averred  that  it  was  not  a  building  and  loan 
association  pure  and  simple,  but  that  it  had 
devised  a  scheme  under  the  form  of  a  build- 
ing and  loan  contract  for  exacting  usurious 
interest  There  was  also  attached  a  list  of 
payments  made  by  the  defendant,  and  a 
statement  in  the  plea  that  "upon  an  account- 
ing he  believes  he  has  paid  the  original  loan, 
the  Interest  due  upon  it,  and  a  sum  in  excess 
of  those  charges.*'  The  plaintiff  introduced 
the  note,  the  charter,  by-laws,  and  constitu- 
tion contained  in  the  book  furnished  to  the 
defendant,  and  the  act  of  the  Tennessee 
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islatfire  on  the  rabject  of  a  bulldlxig  and 
loan  association,  from  which  it  appeared  that 
the  preminm  bid  by  borrowing  stockholders 
for  the  preference  or  priority  of  loans  may 
be  paid  In  installments,  not  as  a  part  of  the 
loan,  and  not  as  Interest,  but  as  a  means  of 
determining  which  one  of  the  shareholders 
shall  receive  a  loan  whenever  there  are  a 
number  of  stockholders  who  may  simultane- 
ously desire  to  effect  a  loan.  The  plaintiff 
also  introduced  the  application  of  the  de- 
fendant for  membership,  and  constituting 
Rood  his  attorney  and  agent  to  sign  the  rules 
and  by-laws,  which  the  plaintiff  also  agreed 
to  abide  by.  The  defendant  objected  to  the 
admission  of  the  by-laws  signed  by  Rood  and 
to  the  proof  of  the  charter;  and  in  several 
assignments  of  error  raised  the  point  that 
under  the  Tennessee  statute  the  bid  for  the 
loan  could  only  be  in  person,  and  there  was 
evidence  that  defendant's  bid  had  been  made 
in  writing,  and  that  such  written  bid  had 
been  read  and  accepted  at  a  meeting  for  the 
sale  of  money.  The  plaintiff  proved  and  ad- 
mitted payments  equal  to  or  in  excess  of 
those  set  out  in  the  defendant's  plea.  The 
president  of  the  building  and  loan  associa- 
tion testified  at  length  as  to  the  method  on 
which  its  business  was  conducted.  There 
was  a  verdict  for  the  plaintiff.  A  motion  for 
a  new  trial  was  overruled,  and  the  defendant 
excepted. 

Henry  Walker,  for  plaintiff  in  error.  W. 
J.  Neel,  for  defendant  in  error. 

LAMAR,  J.  (after  stating  the  foregoing 
facts).  Had  the  loan  been  an  advance  of 
money  between  an  ordinary  lender  and  bor- 
rower, the  evidence  shows  that  the  amount 
paid  by  the  defendant  would  have  satisfied 
the  principal  and  interest  thereof.  But  the 
defendant's  note  promised  to  pay  the  debt, 
interest,  dues,  and  premiums  under  a  build- 
ing and  loan  contract,  the  scheme  of  which 
was  considered  in  Kirklin  against  this  same 
association,  107  Ga.  313,  33  S.  E.  88,  and 
where  a  contract  substantially  like  the  one 
here  involved  was  held  not  to  be  usurious. 
That  question,  however,  is  really  not  in  the 
case,  because  the  defendant  filed  no  formal 
plea  of  usury.  Hawkins  v.  Americus  B.  & 
L.  A.,  96  Ga.  209,  22  S.  B.  711 ;  Pattison  v. 
Albany  B.  &  L.  A.,  03  Ga.  377;  Tillman  v. 
Morton,  65  Ga.  386.  The  payments  claimed 
by  liim  were  allowed.  He  objected  to  the 
method  of  proving  the  charter,  and,  had  there 
been  a  plea  of  usury,  the  question  would 
have  been  important  in  testing  the  corporate 
powers.  But  be  dealt  with  the  association 
as  a  corporation,  and  was  estopped  from  de- 
nying its  corporate  existence.  Civ.  Ck)de 
1895,  S  1862.  The  contract,  being  one  within 
the  scheme  of  a  building  and  loan  associa- 
tion proper,  was  authorized  by  the  general 
statute  of  Tennessee  under  the  laws  of  which 
the  Atlas  Association  was  chartered.  This 
statute  was  introduced  in  evidence.  We  find 
Qothlng  in  that  statute,  or  in  any  decisiCMQ 


from  the  courts  of  Tennessee  produced  to  us, 
requiring  anything  more  than  competitive 
bids  for  the  sale  of  the  mon^  by  the  associa- 
tion to  the  members.  Indeed,  we  find  a  re- 
cent ruling  that  a  written  bid  is  sufficient 
under  the  statute.  Hughes  v.  Farmers'  Ass'n 
(Tenn.  Oh.)  46  S.  W.  362.  The  testimony  is 
that  the  money  was  cried  at  open  meeting; 
that  the  defendant,  through  another,  pre- 
sented his  written  bid,  which  was  accepted. 
The  rulings  complained  of  as  to  the  admis- 
sion of  testimony  could  In  no  way  work  a  re- 
versal, since  such  evidence  was  not  essential 
to  plaintiff's  case.  It  made  out  a  prima  fa- 
cie case  on  introducing  the  note.  The  burden 
was  then  cast  upon  the  defendant.  This  he 
failed  to  carry.  If  the  evidence  objected  to 
had  been  excluded,  it  would  have  still  left 
this  burden  on  the  defendant  The  case  may 
be  a  hard  one  for  him,  but  it  arises  from  the 
form  of  the  contract  he  made,  and  his  agree- 
ment to  pay  a  high  premium  to  an  associa- 
tion of  which  he  was  a  member.  These  pre- 
miums, in  local  associations  conducted  at 
small  expense,  the  member  got  back  in  the 
shape  of  dividends.  And,  where  the  scheme 
is  the  same,  the  member  is  theoretically  sup- 
posed to  get  the  same  dividend  on  stock  held 
by  him  in  the  larger,  but  more  expensively 
conducted,  associations.  The  fact  that  this 
theory  is  rarely  realized  In  practice  in  and 
of  itself  alone  furnishes  the  courts  no  au- 
thority to  relieve  against  the  hard  bargain. 

Judgment  afi^med.    All  the  Justices  con- 
cur. 


a21  Ga.  616) 

RAMET  et  aL  v.  O'BTRNB  et  aL 
(Supreme  Court  of  Georgia.    Dec  21,  1904.) 

APPXAX  — BILL  OF  BXOEFTIONS— AMENOMENT— 
DEMUBBEB  TO  PETITION. 

1.  Where  a  suit  was  brought  bv  certain  per- 
sons as  receivers  of  the  Southern  Mutual  Build- 
ing &  Loan  Association,  and,  in  a  bill  of  excep- 
tions sued  out  by  the  defendant,  the  plaintiffs 
ar!)  described  as  receivers  of  the  Southern  Mu- 
tual Loan  Association,  the  error  in  description 
may  be  corrected  from  the  record  by  amendment 
in  the  Supreme  Court. 

2.  Where  a  writ  of  error  is  sued  out  by  one 
party  who  is  entitled  to  except,  an  amendment 
may  be  made  in  the  Supreme  Court,  adding  as 
plamtiffs  in  error  the  names  of  all  other  persons 
who  were  co-parties  with  the  plaintiff  in  error 
in  the  court  below,  and  who  may  appear  from 
the  record  to  be  proper  or  necessary  parties 
plaintiff  in  error. 

3.  A  judgment  overruling  a  demurrer  to  a  pe- 
tition is  proper  matter  for  direct  exception,  as  a 
ruling  which  would  have  been  final  "if  it  had 
been  rendered  as  claimed"  by  the  defendant. 

4.  The  statutory  action  in  this  state  for  the 
recovery  of  real  property  is  a  mixed  action;  be- 
ing partly  an  action  ex  delicto,  but  mainly  to 
recover  possession  of  the  land.  It  is  in  no  sense 
an  action  ex  contractu. 

6.  It  follows  that  it  is  not  permissible  for 
the  grantee  in  a  security  deed  to  join  in  tnc 
same  action  a  suit  against  the  widow  of  the 
deceased  grantor  to  recover  the  land  desct-ibed 
in  the  deed,  and  a  suit  against  the  administra- 
tor of  the  grantor's  estate  to  recover  a  Judg- 
ment on  the  debt  secured  by  the  deed. 

(Syllabus  by  the  ConrtJ 
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Error  from  Superior  CJourt,  Floyd  Oonnty; 
Wm.  Henry,  Judge. 

Action  by  M.  A.  O'Byrne  and  others,  re- 
ceivers,'  against  Mrs.  Wm.  Ramey  and  oth- 
ers. Judgment  for  plaintiffs,  and  defendants 
bring  error.    Reversed. 

This  was  an  action  Instituted  by  J.  A.  An- 
derson and  M.  A.  0' Byrne  as  receivers  of  the 
Southern  Mutual  Building  &  Loan  Associa- 
tion. The  petition  alleged,  In  substance,  as 
follows:  On  November  26,  1894,  William 
Ramey  executed  to  the  building  and  loan  as- 
sociation a  deed  to  a  described  tract  of  land 
to  secure  a  loan.  Ramey  has  since  died,  and 
E.  P.  Treadaway  has  been  appointed  ad- 
ministrator of  his  estate.  There  Is  now  due 
on  the  debt  of  Ramey  to  the  association  a 
named  sum.  Mrs.  William  Ramey,  widow 
of  William  Ramey,  has  since  February  6, 
1S97,  been  in  possession  of  the  land  describ- 
ed in  the  deed,  receiving  the  rents  and  prof- 
its, and  refuses  to  surrender  possession  to 
plaintiffs.  Mrs.  Ramey  and  Treadaway,  as 
administrator,  refuse  to  pay  the  balance  of 
the  debt  to  the  association,  although  the  same 
is  past  due.  The  prayers  were  (1)  that  writ 
of  possession*  issue  in  favor  of  the  plaintiffs 
to  the  land  described  in  the  deed;  (2)  that 
they  have  judgment  against  Mrs.  Ramey  for 
rents  and  profits  since  January  1,  1897;  (3) 
''that,  if  the  equity  of  the  case  demands,  that 
they  have  Judgment  against  B.  P.  Treada- 
way, administrator  as  aforesaid,  for  their 
debt,  principal  and  interest,  with  •  ♦  • 
a  special  lien  against  the  premises  describ- 
ed"; (5)  that  process  issue  against  Mrs. 
Ramey  and  Treadaway,  as  administrator. 
Pending  the  action,  Anderson  (one  of  the 
plaintiffs)  died,  and  Weaver,  as  co-receiver, 
was  made  a  party  plaintiff  in  his  stead.  Mrs. 
Ramey  demurred  to  the  petition  on  the 
grounds  of  misjoinder  of  parties  defendant 
and  misjoinder  of  causes  of  action,  in  that 
plaintiffs  sought  to  unite  In  one  suit  an  ac- 
tion ex  delicto  against  Mrs.  Ramey,  to  wit» 
the  recovery  of  land,  and  an  action  ex  con- 
tractu, to  wit,  a  recovery  against  the  ad- 
ministrator on  the  debt  of  his  intestate. 
There  were  also  special  demurrers  to  certain 
paragraphs  of  an  amendment  to  the  petition. 
The  court  struck  one  of  the  paragraphs  of 
the  amendment,  and  overruled  the  other 
grounds  of  the  demurrers.  Mrs.  Ramey  ex- 
cepted. Upon  the  call  of  the  case  in  this 
court,  the  defendants  in  error  moved  to  dis- 
miss the  writ  of  error  (1)  because  the  asso- 
ciation of  which  they  were  receivers  is  de- 
scribed in  the  bill  of  exceptions  as  *'The 
Southern  Mutual  Loan  Association  of  At- 
lanta, Ga.,"  and  in  the  petition  as  "The 
Southern  Mutual  Building  &  Loan  Associa- 
tion of  Atlanta,  6a.";  (2)  because  B^  P. 
Treadaway,  as  administrator,  is  not  a  party 
to  the  bill  of  exceptions:  and  (3)  because 
the  judgment  complained  of  is  not  matter 
tor  a  direct  bill  of  exceptions,  but  only  for 
exceptions  pendente  lite  in  the  trinl  court 
uutll  a  final  judgment  in  the  case  is  render- 


ed. In  response  to  the  first  and  second 
grounds  of  the  motion  to  dismiss,  counsel  for 
the  plaintiffs  in  error  moved  to  amend  the 
bill  of  exceptions  by  the  record,  to  correct 
the  misnomer  in  the  description  of  the  loan 
association,  and  to  make  BL  P.  Treadaway, 
as  administrator,  a  party  plaiatUE  In  error 
with  Mrs.  Ramey. 

Max  Meyerhardt  and  Halsted  Smith,  for 
plaintiffs  In  error.  Denny  &  HarrLi»  for  de- 
fendants in  error. 

COBB,  J.  1.  Misnomers  In  the  description 
of  parties  to  a  writ  of  error  are  not  neces- 
sarily fatal.  If  the  variance  is  not  substan- 
tial, and  it  is  clear  that  the  party  refored 
to  in  the  bill  of  exceptions  and  the  record  Is 
the  same,  a  dismissal  will  not  result  Pala- 
tine Ins.  Co.  y.  Dickenson,  116  Ga.  IM,  43 
S.  B.  52;  Fussell  v.  Dennard,  118  Ga.  270  (4), 
45  S.  B.  247.  It  need  not  be  determined 
whether  the  variance  in  the  present  case  is 
so  substantial  as  to  work  a  dismissal  if  left 
uncorrected.  While  a  writ  of  error  cannot 
be  amended  so  as  to  strike  out  the  name  of 
one  person  and  substitute  that  of  another, 
who  was  the  real  party  in  the  trial  court 
(Arnold  v.  Wells,  6  Ga.  880  [3]),  a  misnomer 
in  the  description  in  the  bill  of  exceptions 
of  one  who  was  a  party  in  the  court  below 
may  be  corrected  by  amendment  Dupon  t. 
McLaren,  63  Ga.  470;  White  v.  Cook,  73  Ga. 
164  (1).  See,  also,  Civ.  Code  1895,  §  5570. 
The  motion  to  amend  the  bill  of  exceptions 
so  as  to  correct  the  description  of  the  loan 
association  of  which  the  plaintiffs  were  re- 
ceivers will  be  granted. 

2.  It  is  settled  from  the  earliest  history  of 
this  court  that,  where  a  writ  of  error  is  sued 
out  by  one  entitled  to  except,  an  amendment 
may  be  made  in  the  Supreme  Court  for  the 
purpose  of  adding  as  coplalntiffs  in  error  all 
parties  in  the  court  below  whom  the  record 
shows  could  have  united  In  suing  out  the  writ 
of  error;  and  this,  too,  without  giving  notice 
to  the  parties  so  added.  Carey  v.  Giles,  10 
Ga.  1  (7) ;  McNulty  v.  Pruden,  62  Ga.  185  (1) ; 
Sharp  T.  Flndley,  71  Ga.  654  (6) ;  Oalver  ▼. 
Mollally,  94  Ga.  644,  21  S.  B.  805  (1) ;  Steele 
Lnmber  Co.  v.  Laurens  Lumber  Co.,  98  Ga. 
829,  24  8.  B.  755  (1) ;  Westam  Union  TeL  Co. 
T.  Griffith,  111  Ga.  551,  36  S.  B.  850  (1) ;  Ma- 
con Nav.  Co.  V.  Schofield,  111  Ga.  881,  36 
S.  B.  965  (1),  and  citations.  Parties  so  made 
may  unite  with  the  original  plaintiff  in  error 
in  the  aasignments  of  error  which  he  has 
made,  or  they  may  sever  and  seek  to  uphold 
the  judgment  Carey  v.  Giles,  supra ;  Steele 
Co.  V.  Laurens  Co.,  supra;  Western  Union 
Tel.  Co.  V.  Griffith,  supra.  A  writ  of  error 
sued  out  only  by  a  person  not  entitled  to  ex- 
cept is  void,  and  cannot  be  amended  so  as 
to  insert  as  a  plaintiff  in  error  the  name  of  a 
person  who  would  have  been  entitled  to  sae 
out  the  writ  Swift  v.  Thomas,  101  Oa.  80, 
28  S.  B.  618  (2).  See,  also,  Berendt  v.  Mc- 
Hugh,  121  Ga.  — ,  48  S.  B.  691.    The  amend- 
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ment  making  ^Treadaway,  as  administrator, 
a  party  plaintiff  In  error,  will  be  allowed. 

3.  The  third  ground  of  the  motion  to  dis- 
miss the  writ  of  error  is  obviously  without 
merit  A  party  may,  In  this  state,  except 
either  to  a  final  judgment  adverse  to  him, 
or  to  one  which  would  have  been  final  "If  it 
had  been  rendered  as  claimed"  by  him.  Civ. 
Code  1895,  9  5526.  To  the  latter  class  of 
judgments  belongs  a  ruling  overruling  a  de- 
murrer to  a  petition.  Central  R.  Co.  v.  Den- 
son,  83  Ga.  266,  9  S.  B.  788  (2).  See,  also,  Sa- 
vannah Ry.  Co.  V.  Renfroe,  115  Ga.  774,  42 
S.  E.  88  (1),  and  Long  v.  State,  118  Ga.  319, 
45  S.  E.  416  (1),  which  related  to  the  overrul- 
ing of  a  demurrer  to  an  Indictment 

4,  5.  As  we  construe  the  petition,  it  under- 
took to  set  forth  two  causes  of  action — one 
against  Mrs.  Ramey  for  the  recovery  of  land 
of  which  she  was  In  possession,  and  another 
against  the  administrator  of  the  estate  of 
Ramey  for  the  recovery  of  a  judgment  on  a 
debt  due  by  his  Intestate,  with  a  prayer  that 
the  judgment  be  made  a  special  lien  on  the 
land  in  possession  of  Mrs.  Ramey.  The  peti- 
tion, therefore,  was  subject  to  the  objection 
that  it  contained  "distinct  and  separate 
claims  ♦  ♦  ♦  against  different  persons." 
Civ.  Code  1895,  §  493a  The  Code  also  pro- 
vides that  all  claims  arising  ex  contractu  may 
be  joined  in  one  action,  and  that  all  claims 
arising  ex  delicto  may  be  so  joined.  Civ. 
Code  1895,  §  4944.  By  implication  from  this 
section,  as  well  as  by  express  provision  of 
the  section  first  cited,  claims  belonging  to  the 
two  different  classes  cannot  be  joined. 

The  vrrlt  upon  which  the  action  of  eject- 
ment was  founded  was  a  mere  action  of 
trespass.  In  which  damages  only  were  re- 
coverable. Tyler  on  Ejectment  p.  34;  Gum- 
ming V.  Butler,  6  Oa.  91.  Afterwards,  un- 
der the  action  of  ejectment  the  land,  as 
well  as  damages,  could  be  recovered.  Chltfy 
speaks  of  tills  action  as  a  mixed  action.  1 
Chltt.  PI.  125.  This  court  has  said  that 
ejectment  **is  not  strictly  an  action  for  a 
tort  but  is  a  mixed  action — partly  and  nom- 
inally for  a  tort  but  mainly  to  try  title  to 
land."  Lopez  v.  Downing,  46  Ga.  120.  The 
fact  that  in  this  state,  since  the  act  of  1834, 
mesne  profits  are  recoverable,  does  not 
change  the  nature  of  the  action,  for  mesne 
profits  are  in  the  nature  of  damages,  and 
other  damages  may  be  recovered  in  the  ac- 
tion for  trespasses  committed  while  the  de- 
fendant was  in  possession.  Cunningham  v. 
Morris,  19  Ga.  588,  65  Am.  Dec.  611;  EbEzard 
V.  Mining  Co.,  74  Ga.  523,  58  Am.  Rep.  445. 

Our  statutory  action  for  the  recovery  of 
real  property  Is  the  successor  of  the  old 
action  of  ejectment,  and  follows  It  In  many 
important  respects.  The  difference  is  main- 
ly In  procedure,  being  a  simpler  and  more  di- 
rect method  of  accomplishing  the  same  pur- 
pose. In  It  mesne  profits  may  be  recov- 
ered, as  well  as  such  other  damages  as  could 
have  been  recovered  in  the  old  action.  See, 
in  this  coDuection,  10  Am.  &  Eng.  Enc.  Law 


(2d  Ed.)  p.  472.  The  statutory  action,  there- 
fore, may  also  be  characterized  as  a  mixed 
action.  It  is  certainly  not  under  any  view 
of  it  an  action  ez  contractu,  and  cannot  be 
joined  with  such  an  action.  We  think, 
therefore,  that  the  court  erred  in  overruling 
that  ground  of  the  demurrer  which  set  up 
that  the  petition  sought  to  set  forth  two 
separate  and  distinct  causes  of  action  against 
different  persons. 

We  do  not  however,  think  that  there  was 
a  misjoinder  of  parties  defendant  If  a 
simple  action  of  ejectment  had  been  brought 
against  Mrs.  Ramey  as  the  tenant  in  posses- 
sion, and  the  administrator  had  claimed  an 
interest  in  the  land,  he  could  have  been 
uMide  a  party  defendant  by  simply  serving 
him  with  a  copy  of  the  petition,  and  he 
would  have  been  bound  by  the  judgment 
Civ.  Code  1895,  f  5001.  If  this  is  so,  there 
would  seem  to  be  no  good  reason  why  he 
might  not  have  been  sued  jointly  with  the 
tenant  in  possession  in  the  first  instance. 
On  the  other  hand,  if  the  suit  had  been  sim- 
ply to  recover  a  judgment  against  the  ad- 
ministrator on  the  debt  due  by  his  intes- 
tate, with  a  special  lien  on  the  land,  Mrs. 
Ramey,  as  the  widow  and  heir  at  law  of  the 
Intestate,  would  not  have  been  a  necessary, 
even  if  a  proper,  party  defendant  The  pe- 
tition, however,  does  not  join  Mrs.  Ramey 
and  the  administrator  as  defendants  to  ei- 
ther cause  of  action,  but  undertakes  merely 
to  set  up  a  separate  and  distinct  cause  of 
action  against  each  of  them  alone. 

The  defendants  in  error  asked  that  in 
the  event  of  a  reversal,  direction  be  given 
that  they  be  allowed  to  amend  so  as  to  re- 
lieve the  petition  of  any  infirmity  that  may 
be  therein.  As  the  demurrer  was  overruled, 
and  the  case  will  not  be  dismissed  until  the 
remittitur  is  entered  and  the  judgment  of 
this  court  made  the  judgment  of  the  trial 
court,  no  such  direction  is  necessary,  but 
the  plaintiffs  are  at  liberty  to  amend  at  any 
time  before  a  judgment  of  dismissal  is  en- 
tered. See  Cooper  v.  Brewing  Co.,  118  Ga. 
8,  38  S.  E.  347,  and  citations. 

Judgment  reversed.  All  the  Justices  con- 
curring. 

on  Ga.  477) 
BLUMBNTHAL  v.  STATB. 
(Supreme  Court  of  Georgia.    Dec  20,  1904.) 

OBnilNAL     LAW— BVIOENCB— IRSTBUCnONB— 

LABCBNT. 

1.  There  is  a  difference  between  fact  and  evi- 
dence tending  to  establish  a  fact 

2.  In  his  charge  the  judge  may  define  what 
are  the  elements  going  to  make  up  an  offense, 
and  instruct  the  jury  that  If  they  fibd  from  the 
evidence  that  the  facts  constituting  these  ele- 
ments are  established,  they  may  find  the  defend- 
ant guilty. 

3.  But  the  trial  judge  may  not  go  from  gen- 
eral to  the  particular,  and  so  charge  in  refer- 
ence to  the  testimony  as  to  intimate  whether 
the  facts  constituting  the  elements  of  the  crime 
have  or  have  not  been  established.  Civ.  Code 
1805,  I  4334. 
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4.  There  was  no  error  in  the  charee  as  to 
how  the  state  was  to  prove  that  the  defendant 
knew  the  «>ods  were  stolen,  it  appearing  from 
the  succeeding  sentence  that  the  jury  were  in- 
structed and  must  have  understood  that  posi- 
tive and  direct  evidence  of  such  knowledge  need 
not  be  adduced,  but  that  it  might  be  inferred 
from  circumstances.  CJobb  v.  State,  76  Ga. 
664. 

(Syllabus  by  the  Ck>urt.) 

Error  from  City  Court  of  Savannah;  T. 
M.  Norwood,  Judge. 

H.  Blumenthal  was  convicted  of  crime, 
and  brings  error.    Reversed. 

Twiggs  &  Oliver,  for  plaintiff  In  error. 
W.  W.  Osborne,  Sol.  Gen.,  and  B.  H.  Abra- 
hams, Sol.  Gen.  pro  tern.,  for  defendant  in 
error. 

LAMAR,  J.    1-^.  There  Is  a  difference  be- 
tween fact  and  evidence  tending  to  establish 
a  fact,  though  It  may  not  be  possible  to  lay 
down  any  rule  by  which  the  line  separating 
the  two  may  be  distinguished  in  determining 
the  power  of  the  judge  to  refer  thereta    It 
has  been  held  that  the  judge  need  not  con- 
fine himself  to   the  abstract,   but  may   in- 
struct the  jury  with  reference  to  the  con- 
crete.   Pennaman  v.  State,  58  Ga.  836.    To 
that  end,  and  for  the  purpose  of  making  a 
helpful  charge,  he  may  define  what  are  the 
constituent  elements  of  the  offense  named  in 
the  indictment,  and  thereupon  instruct  the 
jury  that,  if  they  find  from  the  evidence  that 
facts  constituting  these  named  elements  have 
been  established  beyond  a  reasonable  doubt, 
they  may  return  a  verdict  of  guilty.     But 
section  4334  of  the  Civil  Code  of  1895  pro- 
hibits the  ose  of  any  language  which  even 
li^timates  the  court's  opinion  as  to  what  has 
or  lias  not  been  proved  as  to  these  elements 
or  by  them.    In  the  present  case,  after  char- 
ging in  general  terms  what  were  the  ele- 
ments of  the  offense,  and  what  class  of  cir- 
cumstances might  be  considered,  the  judge 
might  have  told  the  jury  tliat  they  could  con- 
sider the  character  of  the  articles  pawned, 
and  the  sex  of  the  person  offering  them.    But 
he  went  from  the  general  to  the  particular, 
and    charged:    "In    this    case    the    articles 
pawned  were  pants,  and  the  parties  pawning 
them  were  negro  girls.     You  can  consider 
whether  negro  girls  wear  pants.    These  are 
some  of  the  circumstances  which  you  should 
consider  in  determining  the  guilty  knowledge 
of  the  defendants."    The  very  force  and  per- 
tinence of  the  intimation  requires  the  grant 
of  a  new  trial.    Moody  v.  State,  114  Ga.  449, 
40  S.  B.  242;  Rawls  v.  State,  97  Ga.  187,  22 
S.  E.  529;    Davis  t.  State,  91  Ga.  167  (2), 
17  S.  E.  292;   Bradley  v.  State,  121  Ga.  201, 
48  S.  E.  981.    It  is  very  clear  that  the  jury 
could  not  have  been  mlslecf  by  the  charge 
that  the  state  need  not  prove  that  the  de- 
fendant knew  that  the  goods  were  stolen. 
The   context  and   the   succeeding   sentence 
showed  that  the  court  meant  only  that  posi- 
tive and  direct  evidence  of  such  knowledge 
need  not  be  adduced,  but  that  it  might  be  in- 


ferred from  the  circumstanced.  The  judge 
then  proceeded  to  enumerate  what  might  be 
considered  by  the  jury  in  determining  this 
question.  His  charge  is  supported  not  only 
by  the  absolute  necessity  in  such  cases,  and 
the  utter  impossibility  of  making  out  a  case 
without  relying  on  circumstantial  evidence, 
but  also  by  the  -  express  ruling  in  Cobb  v. 
State,  76  Ga.  664. 

Judgment  reversed.    All  the  Justices  con- 
cur. 
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WATKINS  et  al.  v.  GILMORB. 
(Supreme  Court  of  Georgia.     Dec.  20,  1904.) 

WILLS— DEVISE— ASSENT   OP  EXECUTOB — BIGHTS 
OF  BEMAINDEBMAN— PATUEMT  OF  DEBTS. 

1.  The  assent  of  the  executor  to  a  devise  of 
landsperfects  the  inchoate  title  of  the  devisee. 

2.  where  land  is  devised  to  one  for  life,  with 
remainder  over  to  another,  Uie  executor's  assent 
to  the  devise  for  life  inures  to  the  benefit  of  the 
remainderman,  and  at  the  termination  of  the 
life  estate  the  remainderman  may  take  immedi- 
ate possession  of  the  property,  unless  the  will 
shows  a  different  intention. 

8.  The  assent  of  the  executor,  **when  once 
given,  Is,  in  general,  irrevocable,  although  the 
assets  may  prove  insufBcient  to  pay  the  debts." 
^  4.  Where,  under  the  executor's  assent  to  a  de- 
vise for  life  with  remainder  over,  the  remain- 
derman, after  the  deadi  of  the  life  tenant,  be- 
comes entitled  to  the  immediate  possession  of 
the  land,  such  land  is  no  longer  any  part  of 
the  estate  of  the  testator,  nor  subject  to  oe  sold 
to  pay  debts  of  such  estate;  and  the  ordinary 
has  no  power  or  jurisdiction  to  order  the  land 
sold  as  part  of  the  estate.  In  such  case,  al- 
though the  ordinary  has  granted  an  order  of 
sale,  the  executor,  having  no  title  or  right  to 
the  land,  cannot  recover  it  from  the  remainder- 
man, or  from  a  third  party,  whether  the  latter 
have  good  title  or  not 

(Syllabus  by  the  Court) 

Error  from  Superior  Co,urt,  Butts  County; 
B.  J.  Reagan,  Judge. 

Action  by  J.  B.  Watklns  and  others  against 
H.  F.  Gilmore.  Judgment  for  defendant 
and  plaintiffs  bring  error.    Affirmed. 

Y.  A.  Wright  and  Jno.  R.  L.  Smith,  for 
plaintiffs  in  error.  Lane  &  Park  and  B.  P. 
Bailey,  for  defendant  in  error. 

SIMMONS,  C.  J.  In  February,  1890,  J.  B. 
Watklns  and  S.  J.  Hale  qualified  as  the  ex- 
ecutors of  A.  M.  Watklns.  By  his  will  the 
testator  had  devised  all  of  his  property  to 
his  wife  for  life, ,  and  after  her  death  to  his 
children  for  life,  with  remainder  over  in  fee 
to  their  children;  the  will  providing  that, 
if  any  child  should  die  without  child  or  chil- 
dren, then  his  portion  should  go  to  the  sur- 
viving cliildren  of  the  testator  and  the  chil- 
dren of  deceased  childreii.  The  executors 
assented  to  the  devise  to  the  widow,  and  at 
her  death  assented  to  the  devises  to  the 
children,  dividing  the  land,  and  making  each 
child  a  deed  to  his  or  her  part  G.  W.  Wat- 
kins  was  one  of  the  children,  and  took  pos- 
session of  a  portion  of  the  land  under  the 

f  S.  See   Bxecuton   and   AdmlnUtraton,    voL   ttr. 
C«nt  Dig.  9  11<3. 
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assent  and  deed  of  the  executors.  He  was  ] 
subsequently  adjudged  a  bankrupt,  and  his 
property  sold,  one  of  his  brothers  being  the 
purchaser.  This  brother  sold  the  land  to  the 
defendant  in  error.  The  executors*  on  their 
application,  bad  in  the  meantime  been  dis- 
charged. G.  W.  Watklns  died,  never  having 
had  any  child  or  children,  and  the  executors 
then  applied, for  reappointment  as  executors. 
They  were  reappointed  by  the  ordinary  in 
July,  1902.  They  then  applied  to  the  ordinary 
for  leave  to  sell  certain  lands,  including 
those  which  had  been  assigned  to  G.  W. 
Watklns,  and  the  ordinary  granted  an  order 
giving  such  leave  in  September,  1902.  This 
order  of  sale  recited  that  the  lands  reverted 
to  the  estate  of  the  testator  by  the  death  of 
G.  W.  Watklns.  The  executors  then  insti- 
tuted suit  against  Gilmore,  the  defendant  in 
error.  Upon  the  trial  of  the  case  the  above 
facts  were  proved,  and  the  trial  judge  grant- 
ed a  nonsuit  To  this  the  plaintiffs  except- 
ed. 

1,  2,  8.  Under  the  facts  above  stated,  we 
think  the  nonsuit  was  correct  After  the 
death  of  the  widow,  the  first  life  tenant  and 
the  assent  of  the  executors  to  the  devise 
to  the  second  life  tenant  G.  W.  Watklns,  the 
latter's  title  to  the  life  estate  became  per- 
fect This  assent  of  the  executors  not  only 
served  to  perfect  the  life  tenant's  inchoate 
title  to  the  life  estate,  but  inured  to  the  ben- 
efit of  the  remaindermen  provided  for  In  the 
will.  The  life  tenant  having  left  no  chil- 
dren, the  remainder  went  to  his  brothers  and 
sisters  who  were  in  life,  and  to  the  children 
of  his  deceased  birothers  and  sisters.  Upon 
his  death  these  remaindermen  were  entitled 
to  the  immediate  possession  of  the  land. 
The  only  exception  to  this  rule  is  as  provid- 
ed, in  section  3105  of  the  Civil  Code  of  1895, 
which  declares:  '*The  assent  of  the  executor 
to  a  legacy  to  the  tenant  for  life  inures  to 
the  benefit  of  the  remainder-man.  Bemain- 
der-men,  at  the  termination  of  the  life  es- 
tate, may  take  possession  immediately.  If, 
however,  the  will  provides  for  a  sale  or  other 
act  to  be  done  for  the  purpose  of,  or  prior 
to,  a  division,  the  executor  may  recover  pos- 
session -for  the  purpose  of  executing  the 
will."  In  the  will  now  under  consideration 
there  is  no  provision  for  a  sale  by  the  ex- 
ecutors, nor  is  there  any  hint  that  any  other 
act  shall  be  done  by  them  for  the  purpose 
of  or  prior  to  a  division  of  the  property. 
The  assent  of  the  executors  perfected  the 
inchoate  title  of  the  devisees.  2  Woer.  Am. 
L.  Adm.  *993;  Whorton  v.  Moragne,  62  Ala. 
201;  Lillard  v.  Reynolds,  25  N.  G.  366;  Alex- 
ander ▼.  Williams,  2  HUl  (S.  0.)  522;  Mc- 
Mullin  V.  Brown,  2  HilFs  Eq.  457;  Lyon  t. 
Vick,  14  Tenn.  42.  The  assent  of  the  ex- 
ecutors perfected  the  title  of  both  the  life 
tenant  and  the  remaindermen,  and  at  the 
termination  of  the  life  estate  the  remainder- 
men were  entitled  to  take  immediate  pos- 
session. This  assent  "when  once  given,  is, 
In  general,  irrevocable^  although  the  assets 


may  prove  insnfilcient  to  pay  the  debts.*'  2 
Woer.  Am.  L.  Adm.  *993.  By  assenting  to 
the  devises  the  executors  lost  all  control  and 
interest  in  the  land.  If  there  were  unpaid 
creditors,  they  might  fdllow  the  land  into 
the  hands  of  the  devisees,  or  have  their  rem- 
edy against  the  executors  personally  for  as- 
senting to  the  devises  before  paying  the 
debts.  Id.  It  was  argqed  here  by  counsel 
for  the  plaintiffs  in  error  that  the  executors 
should  recover  because  a  division  was  to  be 
made  at  the  death  of  the  life  tenant  Doubt- 
less a  division  was  necessary,  but  the  will 
does  not  provide  that  such  division  shall 
be  made  by  the  executors,  but  merely  that 
the  remaindermen  shall  take  in  equal  shares. 
There  is  no  intimation  in  the  will  that  it  is 
the  duty  of  the  executors  to  make  the  divi- 
sion among  the  remaindermen  after  the 
death  of  the  life  tenants.  The  remainder- 
men became  tenants  in  common,  and  Civ. 
Code  1895,  §  4786,  provides  for  a  division 
of  land  held  in  common.  Under  this  section 
the  division  may  be  had  without  any  inter- 
ference from  the  executors.  On  the  whole 
case,  to  the  present  point  of  development 
the  decision  in  McGlawn  v.  Lowe,  74  Ga. 
84,  is  direct  and  controlling  authority.  Un- 
der the  ruling  in  that  case  it  is  clear  that 
the  executors  cannot  recover  unless  the  case 
is  changed  by  the  fact  that  they  had  an  or- 
der, from  the  ordinary  granting  them  leave 
to  sell. 

4.  Does  the  ordinary's  order  to  sell  change 
the  case?  At  the  time  the  ordinary  granted 
the  order  and  recited  therein  that  the  land 
had  reverted  to  the  estate  of  the  testator, 
the  land  had  dot  reverted,  and  was  no  part 
of  the  estate.  The  assent  of  the  executors 
perfected  the  Inchoate  title  of  the  devisees, 
and  at  the  death  of  G.  W.  Watklns  the  re- 
maindermen had  the  right  to  take  ImmeOiate 
possession.  This  land  was  no  part  of  the 
estate,  and  the  order  to  sell  it  was  void  for 
want  of  jurisdiction.  Spch  order,  being 
void,  could  be  attacked  an2rwhere,  and  at 
any  time.  The  title  to  the  land  having  pass- 
ed out  of  the  estate  into  the  devisees,  the 
executors  have  no  right  to  recover  it  as  part 
of  the  estate.  The  ordinary's  order  to  sell 
cannot  give  the  estate  any  title  to  the  land, 
nor  give  the  'executors  any  right  to  recover 
it  when  it  is  no  part  of  the  estate.  Whorton 
T.  Moragne,  62  Ala.  201.  That  order  may 
have  adjudicated  as  against  the  world  that 
it  was  necessary  to  sell  land  of  the  estate 
to  pay  debts  or  for  distribution,  but  it  did 
not  vest  in  the  estate  the  title  to  any  land 
which  was  no  part  of  the  estate.  After  the 
assent  of  the  executors  and  the  death  of  the 
life  tenani,  the  land  in  controversy  was  the 
property  of  the  remaindermen,  and  the  title 
vested  in  them  as  completely,  as  against  the 
estate  and  the  executors,  as  though  it  had 
never  formed  any  part  of  the  estate.  The 
order  to  sell  the  land  as  part  of  the  estate 
could  not  change  the  title,  nor  give  the  ex- 
ecutors the  right  to  recover  land  which  was 
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not  part  of  the  estate,  nor  subject  to  sale 
by  the  executors  to  pay  debts  or  for  distrl- 
butioD.  Whether  the  defendant  had  title 
was  immaterial.  The  eyidence  of  the  plain- 
tiffs showed  an  outf(tandlng  title  In  the  re- 
maindermen, and  the  grant  of  the  nonsuit 
was  proper. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(121  Ga.  521) 

WHITLEY  V.  JAMES  et  al. 
(Supreme  Court  of  Georgia.    Dec.  21,  1904.) 

ciSAL  ESTATE  AQENT  —  SALS — ^AUTHORITY — RAT- 
IFICATION—KNOWLEDGE OF  FACTS^ 
ACQUIESCENCE. 

1.  Where  a  purchaser  is  charged  with  notice 
that  an  agent  is  only  authorized  to  sell  for  cash, 
a  sale  on  credit  may  be  treated  as  void  by  the 
principal. 

2.  A  conveyance  by  an  agent  authorized  to 
sell,  if  made  to  a  corporation  of  which  he  is 
president  and  a  stockholder,  may  likewise  be 
treated  as  void  by  the  principal.     - 

3.  But  the  agent  actually  having  a  power  to 
sell,  the  sale  under  such  circumstances  was  not 
absolutely  void,  but  could  be  validated  by  the 
principal. 

4.  Ratification  will  result,  by  operation  of 
law,  from  the  principal's  acquiescence  in  sucb 
sale  for  an  unreasonable  length  of  time  after 
notice  of  the  agent's  conduct. 

5.  If  there  were  special  reasons  why  the  prin- 
cipal did  not  know  of  such  sale,  or  if  there  be 
facts  excusing  the  delay  in  bringing  the  suit, 
the  same  should  be  specially  averred,  in  order 
to  prevent  the  defendant,  by  demurrer,  from 
taking  advantage  of  the  acquiescence  implied 
from  the  nonaction  for  long  lapse  of  time. 

0.  Such  acquiescence  will  be  implied  where  it 
appears  that  the  purchaser  entered  under  a  re- 
corded deed  in  1889,  and  remained  in  posses- 
sion until  1903,  when  the  suit  was  brought  for 
the  recovery  of  the  real  estate. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Douglas  Coun- 
ty; Geo.  F.  Gober,  Judge. 

Action  by  T.  R.  Whitley  against  J.  S. 
James  and  others.  Judgment  for  defendants, 
and  plaintlH  brings  error.    Afllrmed. 

■ 

This  was  an  equitable  petition  against  the 
Douglasville  Mineral  Land  &  Improvement 
Company,  Georgia  Western  Cotton  Mills, 
New  Century  Cotton  Mills,  and  J.  S.  James^ 
for  the  recovery  of  certain  land,  cancella- 
tion, removal  of  cloud,  and  for  an  account- 
ing. The  petition  alleged  that  James  was 
the  attorney  of  Gen.  Gordon  and  Gen.  Col- 
quitt to  sell  their  interest  in  land  lying  in 
Douglas  county,  with  power  to  make  deeds 
thereto  and  receive  the  money  therefor,  ''but 
jald  power  did  not  authorize  him  to  sell  for 
anything  except  cash."  It  was  alleged  that 
by  deed  dated  January,  1889,  and  recorded 
Bday  27,  1889,  a  sale  was  made  to  the  mineral 
N>mpany,  of  wlilch  James  was  president; 
that  the  land  passed  by  successive  convey- 
ances to  the  Georgia  Western  Cotton  Mills 
and  to  the  New  Century  Cotton  Mills,  of  each 
of  which  James  was  president;  that  the 
New  Century  Cotton  Mills  was  in  possession 
of  the  land  at  the  time  of  the  suit;  that  no 
payments  had  ever  been  made  to  Gen.  Gor- 


don for  his  Interest  in  the  land;  and  that 
the  several  corporations  each  knew  of  the 
agent's  want  of  authority  to  sell,  except  for 
cash.  It  also  appeared  that  on  February  12, 
1903.  Gen.  Gordon  executed  an  instrument 
by  which  he  transferred  to  Whitley  all  of  his 
interest  In  certain  lands  in  Douglas  county, 
"said  lands  having  been  sold  or  transferred 
by  J.  S.  James.  This  quitclaim  deed  is  to 
convey  to  T.  R.  Whitley  all  my  Interest  aris- 
ing from  any  sale  of  said  land  in  as  full  and 
complete  a  manner  as  I  held  the  same/* 
The  agreement  further  provided  as  to  the 
disposition  to  be  made  of  "all  moneys  aris- 
ing from  any  settlement  he  [Whitley]  may 
make  with  J.  S.  James.*'  There  was  a  some- 
what similar  agreement  from  the  heirs  of 
Gen.  Colquitt,  but  the  plaintiff  dismissed  his 
suit  in  60  far  as  there  was  any  right  of  ac- 
tion based  on  this  latter  transfer  or  convey- 
ance. The  petition  contained  a  detailed  state- 
ment of  the  facts  and  circumstances  on 
which  the  plaintiff  relied,  but  the  foregoing 
is  all  that  is  necessary  to  a  consideration  of 
the  controlling  points  in  the  case.  There 
were  general  and  special  demurrers.  The 
court  sustained  the  same  In  so  far  as  the  pe- 
tition sought  any  recovery  against  the  three 
corporations,  with  the  result  that  James  was 
left  as  the  sole  defendant  He  filed  no  ex- 
ceptions to  the  judgment  retaining  him  as  a 
defendant,  and  the  plaintiff,  Whitley,  except- 
ed to  the  judgment  striking  the  other  three 
parties.       « 

J.  D.  Kilpatrick,  Felder  &  Rountree,  and 
B.  G.  Griggs,  for  plaintiff  in  error.  Roberts 
&  Hutcheson  and  J.  8.  James,  for  defendants 
in  error. 

LAMAR,  J.  (after  stating  the  foregoing 
facts).  1.  The  petition  alleged  that  the  tyi- 
authorized  credit  sale  was  made  by  the  agent 
in  1889,  that  the  deed  was  recorded  in  the 
same  year,  and  that  the  defendant  corpora- 
tions had  been  in  possession  from  that  date 
until  April,  1903,  when  the  present  suit  was 
filed — a  period  of  14  years.  If  the  original 
purchaser  knew,  or  was  charged  with  no- 
tice, that  the  agent  was  exceeding  his  au- 
thority in  making  a  sale  on  credit  Instead  of 
for  cash,  this  would  put  the  conveyance 
where  it  could  be  treated  as  void  at  the  op- 
tion of  the  principal.  Civ.  Code  1895,  I  3021. 
Compare  Loveless  v.  Fowler,  79  Ga.  135,  4  8. 
B.  103,  11  Am.  8t  Rep.  407;  Lumpkin  t. 
Wilson,  6  Helsk.  555. 

2.  If,  on  the  other  hand,  the  sale  is  attack- 
ed because  the  agent  of  the  vendor  was  also 
president  or  agent  of  the  purchaser,  the  ef- 
fect of  the  dual  agency  would  authorize  the 
principal  to  repudiate  the  transaction.  Civ. 
Code  1895,  I  8010;  Red  Cypress  Lumber  Co. 
V.  Perry,  118  Ga.  876,  45  S.  B.  674;  Moore  v. 
Casey,  116  Ga.  28^  42  8.  B.  258;  Story  on 
Agency  (8th  Bd.)  §  211. 

3.  But  whether  the  attack  is  because  of  the 
dual  agency,  or  of  a  violation  of  the  instruc- 
tions, the  sale  was  not  absolutely  void,  so- 
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as  to  be  incapable  of  ratification.  The  agent 
actually  had  the  power  to  sell.  There  was 
at  least  an  attempted  execution  of  the  pow- 
er, and  the  principal  could  waive  the  viola- 
tion of  instructions  or  the  results  of  the  In- 
consistent positions.  The  ratification,  wheth- 
er soon  or  late,  was  the  equivalent  of  an  orig- 
inal command,  and  cured  any  defect  in  the 
execution  of  the  power.  The  ratification 
must,  of  course,  be  with  knowledge  of,  the 
material  facts;  nor  would  the  principal  be 
required  to  repudiate  the  act  of  his  agent  im- 
mediately upon  the  discovery  that  there  had 
been  anything  which  rendered  the  sale  void- 
able. But  If,  after  knowledge  of  what  the 
agent  had  done,  the  principal  made  no  objec- 
tion for  an  unreasonable  time,  a  ratification 
would  result  by  operation  of  law.  What  is 
a  period  long  enough  to  bring  about  such  a 
result  would  usually  be  a  question  for  the 
Jury,  depending  upon  the  peculiar  circumstan- 
ces'of  each  case.  But  in  proceedings  to  re- 
cover the  land  and  set  aside  the  deed  the 
pleadings  of  the  principal  may  themselves 
allege  enough  to  show  a  ratification  results 
as  matter  of  law.  In  the  analogous  case  of 
voidable  sales  to  himself  by  an  administra- 
tor, It  has  been  held  that  failure  to  repudi- 
ate for  seven  years  will  raise  the  presump- 
tion that  the  owner  acquiesces  In  the  irreg- 
ular and  voidable  sales.  Advantage  can  be 
taken  of  such  lapse  of  time  by  a  demurrer. 
Civ.  CJode  1895,  §  8775;  Griffin  v.  Stephens, 
119  Ga.  139,  46  S.  B.  66,  and  citations.  If 
there  be  a  good  and  sufficient  explanation 
as  to  why  the  principal  did  not  know  of  the 
transaction,  or  had  been  unable  to  discover 
it,  or  if  there  be  an  excuse  for  delay  in 
bringing  the  suit,  these  facts  would  Lave  to 
be  specially  averred  in  order  to  prevent  the 
defendant  from  taking  advantage  of  the  ac- 
quiescence Implied  by  nonaction  for  a  long 
lapse  of  time.  Whether,  therefore,  the  stat- 
ute of  limitations  be  treated  as  a  bar  to  the 
remedy,  or  raising  a  presumption  of  pay- 
ment, the  demurrer  was  properly  sustained. 
The  purchaser  took  possession  in  1889.  This 
was  Itself  some  notice,  and,  when  followed 
by  continued  possession  under  a  deed  record- 
ed for  14  years,  with  nothing  to  explain  why 
the  principal  did  not  know,  or  could  not 
learn  by  the  exercise  of  ordinary  care,  of 
what  had  been  done,  the  case  was  within, 
and  not  without,  the  rule.  The  period  was 
long  enough  to  raise  the  presumption  of  ac- 
quiescence in  the  act  of  the  agent.  Such  ac- 
quiescence validated  the  deed.  The  valida- 
tion conveyed  the  title  completely  to  the  pur- 
chaser. The  claim  for  purchase  money  is 
barred,  there  being  no  averment  of  a  writ- 
ten or  sealed  promise  to  pay  the  purchase 
price.    Hays  v.  Callaway,  58  Ga.  288  (2). 

These  conclusions  make  it  unnecessary  to 
consider  the  effect  of  the  recitals  in  the  trans- 
fer or  conveyance  to  Whitley.  They  are 
strengthened,  however,  by  a  consideration  of 
the  recital  therein  as  to  the  "land  sold  by 
James.'*    This  itself  goes  far  to  indicate  a 


ratification  of  the  sale,  but  with  a  transfer 
of  the  prindpars  claim  for  what  would  be 
an  accounting.  But  while  the  question  was 
argued,  the  record  does  not  present  any  ques- 
tion as  to  whether,  under  Civ.  Code  1895,  § 
3079,  this  claim  could  be  assigned,  for  James 
did  not  except  to  the  judgment  retaining  him 
as  a  party  defendant;  and  that  dismissing 
the  corporations  was  proper. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

**"***  (la  Ga.  47») 

MOOBB  V.  SMITH. 
(Supreme  Court  of  Georgia.     Dec  20,  1904.) 

A.0mON  FOB  SEB VICES—QUANTUM  MERUIT— E VI- 

DENCB— ACTION    AGAINST   EMPLOTBB*8 

WIDOW— PLEADING. 

1.  Properly  constmed,  the  petition  sought  a 
recovery  on  a  quantum  meruit  for  services  per- 
formed. 

2.  Where  a  father  employs  another  to  care 
for  and  nurse  his  invalid  child  until  the  latter's 
death,  promising  to  give  for  the  services  thus 
renderea  a  portion  of  his  (the  father's)  estate, 
and  the  father  dies  before  the  son,  the  person 
thus  employed  has  a  claim,  based  on  a  quantum 
meruit,  against  the  father's  estate  for  the  value 
of  the  services  performed  during  the  father's 
lifetime. 

8.  An  action  of  the  nature  above  indicated 
may  be  maintained  against  the  father's  widow 
if  it  appears  that  there  is  no  administration  on 
the  estate,  that  there  are  no  debts  due  it  ex- 
cept the  claim  sued  on,  that  the  widow  is  sole 
heir,  that  she  is  in  possession  of  all  of  the  prop- 
erty of  the  estate,  and  that  she  took  possession 
without  notice  of  any  existing  debt  due  by  the 
estate. 

4.  Failure  to  allege  In  the  petition  that  the 
widow  took  possession  of  the  estate  without  no- 
tice of  any  ezistinG^  debt  should  be  taken  ad- 
vantage of  by  special  demurrer,  and  does  not 
render  the  petition  subject  to  a  general  demur- 
rer. 

5.  It  is  not  permissible  to  amend  a  petition 
setting  forth  a  cause  of  action  of  the  nature 
above  indicated,  by  seeking  to  recover  upon  an 
express  contract  made  with  the  widow  after 
her  husband's  death  to  pay  a  given  sum  for  the 
services  which  the  plaintiff  was  employed  by  the 
father  to  perform. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Whitfield  Coun- 
ty; A.  W.  Flte,  Judge. 

Action  hy  Mollie  Smith  against  S.  B. 
Moore.  Judgment  for  plaintiff.  Defendant 
hrlngs  error.    Reversed  in  part 

Mrs.  Smith  brought  an  action  against  Bdrs. 
Moore  (formerly  Mrs.  Price),  alleging.  In 
substance,  as  follows:  The  defendant  is  in- 
debted to  the  plaintiif  in  the  sum  of  $1,72K, 
besides  Interest  In  1883  Dr.  Price,  who  was 
then  the  husband  of  the  defendant,  employed 
the  plaintiff  to  nurse  his  and  defendant's  In- 
valid minor  child;  agreeing  to  pay  the  plain- 
tiff a  stated  compensation  per  week  for  her 
services.  After  the  plaintiff  had  remained  in 
Dr.  Price's  home  for  one  year  under  the 
aforesaid  agreement.  Price  contracted  with 
the  plaintiff  that,  if  ''she  would  remain  with 
them  and  take  care  of  the  said  minor  son 
(Tom)  of  Price  and  defendant  until  his  death, 
petitioner  should  share  his  estate  equally 
with  said  son  and  the  said  defendant."  The 
plaintiff  faithfully  complied  with  her  part 
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of  this  contract,  and  took  care  of  the  child 
until  1902,  when  the  child  died,  "which  was 
then  a  full  performance  of  her  part  of  said 
agreement  and  contract"  Dr.  Price  died  In 
1897,  "and  the  said  defendant,  well  knowing 
said  contract,  ratified  the  said  contract  and 
agreed  that  it  should  be  carried  out,"  and 
plaintiff  continued  to  nurse  the  child,  which 
services  were  accepted  by  the  defendant. 
The  estate  of  Dr.  Price  Is  worth  over  $5,000, 
and  the  plaintiff  is  entitled  to  the  sum  afore- 
said, which  the  defendant  is  in  possession  of 
and  refuses  to  pay.  The  plaintiff  previously 
sued  out  an  attachment  to  enforce  the  pay- 
ment of  the  sum  due  her,  and  had  the  same 
levied  upon  described  property.  Garnish- 
ments were  also  served  i^>on  named  persona 
If  for  any  reason  the  plaintiff  Is  not  entitled 
to  specific  performance,  she  alleges  that  her 
services  were  worth  $1,720,  and  she  prays 
judgment  for  that  sum,  to  be  satisfied  by  a, 
sale  of  the  property  attached,  and  for  a 
judgment  against  the  garnishees.  The  de- 
fendant demurred  to  the  petition  on  the 
ground  that  it  set  forth  no  cause  of  action 
against  her;  the  cause  of  action.  If  any  Is  set 
forth,  being  against  the  estate  of  Dr.  Price, 
and  no  reason  is  set  forth  why  suit  Is  brought 
against  the  defendant  The  court  allowed 
the  plaintiff,  over  objection  of  the  defendant 
that  It  set  forth  a  new  cause  of  action,  to  file 
<in  amendment  to  the  petition,  alleging  that 
there  were  no  debts  due  by  the  estate  of 
Price  except  the  one  sued  on,  and  no  neces- 
sity for  administration;  the  only  parties  in- 
terested being  the  parties  to  this  suit  The 
amendment  further  alleged  that  after  the 
defendant  took  possession  of  the  property  of 
the  estate,  she  agreed  that  If  plaintiff  would 
continue  to  care  for  the  minor  child  during 
bis  life,  she  should  have  half  of  the  property 
which  the  defendant  had  received  from  her 
husband's  estate.  It  is  alleged  that  the  plain- 
tiff performed  the  services  In  question  npon 
the  faith  of  this  agreement  and  that  the 
defendant  has  become  liable  to  the  plaintiff 
for  the  value  of  one-half  of  the  property  of 
the  estate,  f<Mr  which  judgment  Is  prayed. 
The  court  overruled  the  demurrer,  and  the 
defendant  excepted;  assigning  error  upon 
this  Judgment  and  upon  the  allowance  of 
the  amendment 

R.  J.  &  J.  McCamy,  for  plaintiff  In  erroe. 
W.  E.  Mann  and  Shumate  &  Maddox,  for 
defendant  In  error. 

OOBB,  J.  1.  MHille  the  words  •Tils  death,'* 
occurring  in  that  part  of  the  petition  where 
the  second  contract  with  Price  Is  first  refer- 
red to,  are  ambiguous,  and  should,  under 
the  rule,  be  construed  most  strongly  against 
the  plaintiff,  still,  when  the  whole  petition 
Is  considered  together,  we  think  it  Is  clear 
that  the  plaintiff  Intended  to  allege  that  she 
was  employed  by  Price  to  render  services 
to  the  son  during  the  son's  lifetime.  The 
subsequent  allegation  that  when  the  son  died 


the  contract  was  fully  performed  seems  ts 
make  this  clear.  The  cause  of  action  at- 
tempted to  be  set  forth  In  the  original  peti- 
tion was  not  on  the  contract,  but  on  a 
qhantum  meruit  for  the  value  of  services 
rendered.  The  contract  was  alleged  merely 
as  matter  of  Inducement 

2.  If,  therefore,  the  suit  had  been  brought 
against  a  legal  representative  of  Price's  es- 
tate, a  cause  of  action  would  have  been  set 
forth,  as  for  a  quantum  meruit  l^or  services 
performed  during  Price's  lifetime;  it  appear- 
ing that  Price  Is  dead,  and  that  consequent- 
ly specific  performance  cannot  be  had.  See 
Hudson  V.  Hudson,  87  Ga.  678,  13  S.  E.  583, 
27  Am.  St  Rep.  270;  Id.,  90  Ga.  681,  16  S.  E. 
349;  Banks  v.  Howard,  117  Ga.  94,  96,  43 
a  B.  438. 

3.  The  Oode  provides  tbiat  npon  the  death 
of  a  husband  without  lineal  descendants,  the 
widow  is  his  sole  heir,  and  that  she,  upon 
the  payment  of  his  debts,  If  any,  may  take 
possession  of  his  estate  without  administra- 
tion. Civ.  Ck)de  1895,  §  3355  a).  The  Code 
also  provides  that:  "If  the  estate  has  been 
distributed  to  the  heirs  at  law,'  without  no- 
tice of  an  existing  debt,  the  creditor  may 
compel  them  to  contribute  pro  rata  to  the 
payment  of  his  debt"  Civ.  Oode  1895,  f 
3422.  By  implication  and  analogy  from  these 
sections,  where  a  husband  dies,  and  his 
widow  takes  possession  of  his  estate,  a  cred- 
itor of  the  husband  might  maintain  an  action 
on  his  debt  directly  against  the  widow,  upon 
proof  that  the  widow  was  sole  heir  and  In  pos- 
session of  the  estate,  that  there  was  no  ad- 
ministration on  the  estate^  that  his  dalm 
was  the  only  debt  due  by  the  estate,  and  that 
the  widow  took  possession  without  notice  of 
any  existing  debt  due  by  the  estate.  The 
cases  of  Johnson  v.  Champion,  88  Ga.  527,  15 
S.  E.  15,  and  McElbaney  v.  Crawford,  96 
Ga.  174^  22  8.  B.  895,  recognize  the  creditor's 
right  to  bring  suit  against  the  widow  under 
such  circumstances.  See,  also,  In  this  con- 
nection, Towns  V.  Mathews,  91  Ga.  546,  17 
9.  B.  955.  The  widow  is  not  in  such  a  case, 
to  be  regarded  as  the  "personal  representa- 
tive" of  the  estate  for  all  purposes,  bat  she 
is  so  far  its  representative  as  to  authorize 
the  creditor  to  sue  her  under  the  circum- 
stances above  set  forth.  While  the  creditor 
can  require  administration,  the  law  will  not 
compel  him  to  do  so,  when  he  can,  by  a  suit 
against  the  widow,  have  adjudicated  the 
rights  of  all  persons  interested  in  the  estate. 
This  rule  avoids  circuity  of  action.  If  an 
administrator  were  appointed,  it  would  be 
necessary  for  him  to  recover  possession  from 
the  widow,  and  then  the  creditor  must  ob- 
tain Judgment  against  him.  The  law  favon 
directness.  Here  the  result  is  the  same, 
whichever  method  is  adopted.  The  creditor's 
claim  must  at  last  be  satisfied  out  of  prop- 
erty to  which  the  widow  would  oth^-wlse  be 
entitled,  and  the  law  will  not  require  three 
proceedings — one  In  the  court  of  ordinary, 
and  two  in  other  courts — ^where  the  same 
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result  can  be  accomplishM  by  one.  The  re- 
coTevy  against  the  widow  should  be  restrict* 
ed  ta  services  performed  during  the  lifetime 
of  Dr.  Price.  Of  course,  the  plaintiff  might 
maintain  an  action  against  the  widow  on  a 
contract  made  by  her  tor  the  performance 
of  services  to  the  son  after  the  father's 
death.  As  we  have  construed  the  original 
petition,  there  is  no  effort  to  recover  on  such 
a  contract  The  allegations  and  prayers  are 
broad  enough  to  include  services  rendered 
after  the  death  of  the  father,  but  the  petition 
seeks  a  recovery  against  the  widow  only  as 
the  representative  of  the  estate.  The  fact 
that  the  plaintiff  may  have  prayed  for  the 
recovery  of  too  large  a  sum  will  not  result 
in  the  dismissal  of  the  petition,  but  on  the 
trial  the  recovery  should  be  limited  to  an 
ximount  which  would  represent  the  value  of 
services  performed  in  nursing  and  caring  for 
the  child  during  the  lifetime  of  his  father. 

4.  If  the  widow  have  notice  of  an  existing 
debt  of  her  husband's,  she  cannot  take  pos- 
session of  his  estate,  and,  if  she  does  so, 
she  is  a  wrongdoer.  Under  such  circum- 
stances she  might  be  sued  as  executrix  in 
her  own  wrong  for  thus  dealing  with  person- 
alty, but  in  no  other  way  could  an  action  be 
maintain^  against  her  as  the  legal  reiMre- 
sentative  of  the  estate.  The  petition  should, 
therefore,  hsTO  alleged  that  the  widow  did  not 
have  notice  of  the  debt  ^^'^  on  when  she  took 
possession  of  the  property  of  the  estate.  There 
is  no  such  allegation  in  the  petition.  Nor  does 
it  allege  that  the  widow  did  have  such  no- 
tice. It  Is  necessarily  to  be  inferred  from 
the  allegations  that  the  widow  knew  of  the 
contract  between  Dr.  Price  and  the  plaintiff, 
and  of  the  rendition  of  the  services  by  her. 
But  It  does  not  appear  from  the  petition  that 
when  the  widow  took  possession  she  knew 
that  the  plaintiff  had  an  unsatisiied  claim 
against  the  husband,  which  was  '*an  exist- 
ing debt"  against  his  estate.  The  plaintiff 
should  haye  alleged  distinctly  that  the  widow 
did  not  know  this,  but  the  failure  to  do  so 
did  not  render  the*  petition  subject  to  general 
demurrer,  but  only  to  a  special  objection, 
which  was  not  made. 

6.  So  much  of  the  amendment  as  sought 
to  complete  the  cause  of  action  outlined  in 
the  petition  by  showing  that  there  were  no 
other  debts  and  no  necessity  for  administra- 
tion, and  that  the  widow  was  in  possession, 
was  properly  allowed.  But  that  portion  of 
the  amendment  which  sought  to  set  up  the 
contract  with  the  defendant,  made  after  her 
husband's  death,  ought  to  have  been  reject- 
ed. It  was  clearly  open  to  the  objection 
made  to  it,  that  It  set  forth  a  new  cause  of 
action;  and  It  was  subject  to  the  further 
objection  that  It  sought  to  recover  against 
the  defendant  as  an  individual,  whereas  in 
the  original  petition  she  was  sued  as  the 
representative  of  the  estate.  Such  an  amend- 
ment as  the  one  sought  to  htt  made  was  not 
allowable  even  in  an  attachment  case.  Di- 
rection will  be  given  that  so  much  of  the 


amendment  as  related  to  the  contract  made 
with  the  defendant  be  stricken. 

Judgment  affirmed  in  part,  and  in  part  re- 
versed, with  direction.    All  the  Justices  con- 


(ini  Ga.  541) 
M cWHORTBR  v.  OHBNBT. 
(Supreme  Court  of  Georgia.    Dec  21,  1904.) 

HOMESTEAD— INVASION   OF  BIOHTB— AOTION   TO 
MAINTAIN—LIMITATIONS. 

1.  The  wife  of  a  head  of  a  family  may  prose- 
oote  any  appropriate  remedy  to  prevent  inter^ 
ference  with  ber  homestead  interest 

2.  Being  under  no  legal  disability  to  insti- 
tute and  maintain  an  action  for  the  invasion  of 
her  homestead  rights,  she  must  assert  her  cause 
of  action  within  the  period  of  limitation. 

8.  Plaintiff's  right  to  sue  existed  from  the 
beginning  of  the  alleged  fraud,  as  she  does  not 
disclaim  knowledge  of  the  fraud,  and  the  reason- 
able deduction  from  her  petition  is  that  she  had 
contemporaneous  knowledge  of  the  various  act<i 
alleged  to  be  fraudulent.  A  delay  to  sue  for  18 
years  renders  her  demand  stale. 

(Syllabus  by  the  Orart) 

Error  from  Superior  Court,  Greene  Ck>un- 
ty;    H.  O.  Lewis,  Judge. 

Suit  hy  S.  H.  Cheney  against  W.  P.  Mc^ 
Whorter.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

An  equitable  proceeding  was  brought  by 
Mrs.  Sarah  H.  Cheney  against  W.  P.  Mc^ 
Whorter.  In  her  petition  the  plaintiff  set 
forth  the  following  statement  of  facts:  On 
September  26,  1869,  her  husband,  B.  R. 
Cheney,  had  set  apart  to  him,  as  the  head 
of  a  family,  a  homestead  in  a  certain  (de- 
scribed) -tract  of  land  in  Greene  county  for 
the  benefit  of  his  family,  consisting  of  peti- 
tioner and  several  minor  children.  He  died 
on  March  21, 1902,  leaving  her  the  sole  bene- 
fklary  of  the  homestead,  his  youngest  child 
having  attained  his  majority  on  September 
13,  1896.  About  the  year  1881,  B.  R.  Cheney 
desiring  to  run  an  account  with  the  defend- 
ant, and  the  latter  being  unwilling  to  credit 
him  without  security,  an  arrangement  was 
made  between  them  whereby  Cheney 
brought  a  petition  for  leave  to  sell  the  home- 
stead property  for  the  ostensible  purpose  of 
reinvesting  the  proceeds  in  lands  in  Jack- 
son county,  and  in  pursuance  of  an  order 
obtained  from  the  court  granting  leave  to 
sell  executed  and  delivered  to  McWhorter  a 
deed  conveying  to  him  the  homestead  prem- 
ises for  a  recited  consideration  of  $1,000. 
By  this  arrangem^it  Cheney  obtained  credit 
at  the  store  of  McWhorter,  and  became  in- 
debted to  him  from  year  to  year  until  1884. 
McWhorter  having  then  declined  to  make 
further  advances,  a  supplemental  petition 
was  filed  by  Cheney,  asking  the  leave  of  the 
court  to  reinvest  the  proceeds  of  the  al- 
leged sale  to  McWhorter  in  certain  lands 
In  Oglethorpe  county.  After  the  prayer  of 
this  supplemental  petition  had  been  granted 
by  an  order  of  the  court,  petitioner  "joined 

%  2.  See  Homestead,  vol.  26,  Cent.  Dts.  I  SSL 
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with  her  safd  husband  fn  a  deed  to  said  land 
of  date  November  28,  1884,  which  deed"  was 
duly  recorded,  conveying  "the  premises 
aforesaid  to  W.  P.  McWhorter  for  a  consid- 
eration therein  recited  of  twenty-five  hun- 
dred dollars."  In  point  of  fact,  "McWhorter 
parted  with  only  $366.68  in  actual  cash  at 
the  time  said  second  deed  was  made,  and 
the  remainder  of  the  consideration  stated 
therein  was  a  settlement  of  the  open  ac- 
count and  other  debts  which  had  been  made 
by  her  said  husband  to  said  McWhorter," 
including  certain  security  debts  which  her 
husband  had  assumed;  among  them  a  debt 
of  -some  $600,  which  had  been  charged 
against  him  in  settlement  of  an  open  ac- 
count due  McWhorter  by  J,  S.  Cheney,  an 
adult  son  6f  petitioner  and  K  B.  Cheney. 
The  deed  first  above  referred  to  ••was  made 
in  execution  of  a  plan  devised  or  participat- 
ted  in  by  the  defendant,  W.  P.  McWhorter, 
having  for  its  object  the  obtaining  by  him 
of  homestead  property  as  security  for  debts 
then  in  existence  and  thereafter  to  be  con- 
cocted, and  not  for  the  purpose  of  bona  fide 
purchasing  said  property";  and  the  ••deed 
and  conveyance  of  date  November  28,  1884, 
was  made  to  said  McWhorter  in  settlement 
of  debts  or  obligations  due  at  the  time  to 
him  by  said  £.  R.  Cheney,  and  said  deed 
was  not  made  in  good  faith  for  the  purpose 
of  conveying  to  him  homestead  property  for 
the  purpose  of  reinvesting  the  proceeds  there- 
of." The  petition  of  plaintilTs  husband  for 
leave  to  sell  and  reinvest  was  filed  with 
tiie  full  knowledge  of  McWhorter,  ••In  com- 
pliance with  an  agreement  which  had  al- 
ready been  entered  Into  between  [them], 
whereby  said  McWhorter  was  to  make  ad- 
vances to  said  Cheney,  and  take  the  deed 
to  the  land  as  security,"  and  the  petition 
presented  to  the  court  ••deliberately  and  in- 
tentionally misrepresented  the  truth  of  the 
transaction."  Both  of  the  orders  obtained 
from  the  court,  as  well  as  the  deeds  made  in 
pursuance  thereof,  ••were  in  execution  of  a 
scheme  and  device  entered  into  for  the  pur- 
pose of  deliberately  setting  aside  and  un- 
doing the  homestead  which  had  been  grant- 
ed for  the  benefit  of  petitioner  and  her  minor 
children,  and  toe  the  evasion  and  setting 
aside  of  the  rights  guarantied  to  petitioner 
in  said  homestead  by  the  laws  and  Con- 
•tltutioo  of  this  Btata"  The  defendant 
*Qiaying  participated  in  said  scheme,  the 
same  tB  a  fraud;  the  deeds  made  to  him  in 
pursuance  thereof  are  fraudulent,  null  and 
void,  and  he  has  no  shadow  or  right  of  title 
to  said  property,  or  the  possession  thereof^ 
as  against  the  homestead  rights  of  petition^ 
er."  The  defendant  went  into  possession  of 
the  property  in  the  year  1886:  has  since 
enjoyed  the  rents  and  profits  thereof,  of 
the  yearly  value  of  $300,  and  is  liable  to  ac- 
count therefor.  No  part  of  the  $366.68  paid 
in  cash  by  McWhorter  to  plaintiff's  husband 
was  in  fact  reinvested  by  the  latter  in  other 
property,   and   petitioner   has   received    no 


benefit  from  the  payment  of  iSunt  amount 
but  has  been  deprived  of  her  entire  interest 
in  the  homestead  property  and  its  income. 
The  prayers  of  the  petition  were  (1)  that 
the  deeds  made  to  McWhorter  be  canceled 
as  fraudulent,  and  of  no  effect;  (2)  that  the 
collusive  sale  of  the  homestead  premises  be 
declared  void  for  fraud;  (3)  that  plaintiff 
be  granted  a  decree  providing  for  her  oc- 
cupancy and  enjoyment  of  the  homestead 
premises  for  the  renialndor  of  her  natural 
life;  (4)  that  she  have  Judgment  for  mesne 
profits  for  the  time  defendant  had  been  in 
possession  of  the  premises;  and  (f^)  that  rhe 
be  granted  such  other  relief  as  the  facts 
entitled  her  to  receive.  The  defendant  filed 
a  demurrer  to  the  petition.  The  plaintiff 
was  then  allowed  to  amend,  over  the  dfr> 
fendant's  objection,  by  setting  up  the  fol- 
lowing additional  facts:  The  defendant  was 
a  merchant  at  the  time  the  transactions  men- 
tioned in  plaintiff's  petition  took  place,  and 
he  kept  correct  and  complete  books.  These 
books,  which  are  still  in  his  possession,  and 
which  were  recently  examined,  with  his 
consent,  by  petitioner's  attorney,  will  dis- 
close the  "truth  of  petitioner's  case."  W.  R. 
Wilson,  the  guardian  ad  litem  appointed  by 
the  court  when  the  homestead  order  to  sell 
was  granted,  is  in. life.  •'Said  McWhorter 
therefore  has  in  his  possession  every  fact 
and  all  the  evidence  he  needs,  and  the  as- 
certainment of  the  truth  will  not  be  more 
difficult  because  of  delay,  and  he  is  not  hurt 
because  suit  was  not  instituted  'Sooner.** 
During  the  life  of  plaintiff's  husband  he  '•re- 
fused to  bring  this  suit,  and  when  petition- 
er's sons  attempted  to  bring  it  for  her  he 
objected  thereto,  and  prevented  the  same." 
The  defendant  has  always  realized  that  his 
claim  to  the  land  is  ••defective";  has  never 
repaired  or  improved  the  property,  though 
fully  able  to  do  so,  ••because  he  anticipated 
this  suit";  and  as  the  minor  children  of  pe- 
titioner and  her  husband  arrived  at  age  the 
defendant  ••endeavored  to  obtain  deeds  ftom 
them  to  their  interests  in  this  land,  thereby 
indicating  knowledge  that  he  had  no  valid 
title  thereto."  After  the  allowance  of  this 
amendment,  the  defendant  renewed  bis  de- 
murrer, but  the  court  overruled  the  same. 
Exception  is  taken  both  to  the  allowance  of 
the  amendment  and  to  the  Judgment  over- 
ruling the  demurrer  to  the  petition  aa  amend* 
ed.  The  demurrer  was  based  upon  the  gen- 
eral ground  that  the  petition  was  without 
equity,  and  also  upon  a  number  of  special 
grounds,  one  of  which  presented  the  objec- 
tion that  "the  petition  shows  such  laches  in 
the  petitioner  as  that  she  should  not  be  re- 
lieved," 

Saml.  H.  Sibley,  for  plaintiff  in  error. 
James  Davidson  and  James  B.  &  Noll  P. 
Park,  for  defendant  in  error. 

EVANa  J.  (after  stating  the  fiicts).  The 
first  proposition  to  be  determined  in  solving 
the  rights  of  the  plaintiff  is  whether  the  wld- 


G&) 


MoWHORTBB  ▼.  CHENEY. 


605 


ow  of  the  head  of  a  family,  who  Is  the  sole 
beneficiary  under  a  homestead,  is  affected  by 
the  ordinary  rules  of  limitation  as  applied 
to  the  recovery  of  her  interest  in  the  home- 
stead property.  It  would  seem  that,  if  the 
wife  of  the  head  of  a  family  eonid  assert 
her  rights  under  the  homestead  by  filing  a 
claim  in  her  own  name  (Connally  v.  Hard- 
wick,  61  Ga.  501),  she  could  prosecute  any 
other  appropriate  remedy  to  prevent  inter- 
ference with  her  homestead  interest  (Eve  v. 
Gross,  76  Ga.  698).  Certainly,  upon  the  re- 
fusal of  the  head  of  the  family  to  sue,  she 
could  maintain  an  action  for  any  deprivii- 
tion  of  benefit  to  which  she  might  be  entitled 
unde^  the  homestead.  Pritchett  v.  Davis, 
101  Ga.  236,  28  S.  K  666,  65  Am.  St.  Rep.  28& 
The  genera]  rule  is  that  limitation  runs 
against  all  persons  who  are  not  under  dis- 
ability to  suei  The  wife  or  widow  of  the 
head  of  the  family,  being  under  no  legal  dis- 
ability to  institute  and  maintain  an  action 
for  an  invasion  of  her  homestead  rights,  must 
assert  her  rights  within  the  period  of  limi- 
tation. The  plaintiff's  cause  of  action  accru- 
ed upon  the  fraudulent  sale  of  the  home- 
stead, and  her  right  to  sue  began  as  soon  as 
she  knew  of  the  fraud,  or  by  reasonable  dili- 
gence could  have  known  of  it.  She  waited 
18  years  after  the  alleged  fraudulent  sale  be- 
fore instituting  her  suit.  She  insists  that, 
ev6n  if  the  statute  at  limitations  was  applica- 
ble, her  cause  of  action  is  not  stale,  because 
the  defendant's  possession  of  the  land  origi- 
nated in  fraud,  and  that  no  length  of  time 
could  ripen  such  fraudulent  possession  into 
a  prescriptive  title.  It  is  undeniably  true 
that  possession  originating  in  fraud  can  nev- 
er ripen  into  prescription;  and,  if  the  pres- 
ent suit  was  to  recover  the  land,  .the  defend- 
ant could  not  plead  a  fraudulent  possession 
for  more  than  seven  years  as  a  bar  to  a  re- 
covery against  the  true  title.  The  plaintiff 
does  not  claim  the  title  to  the  land,  but  only 
a  usufruct  therein,  and  her  suit  is  brought  to 
cancel  the  title  of  McWhorter  as  fraudulent, 
and  to  recover  the  mesne  profits  since  he  has 
been  in  possession,  and  to  procure  a  decree 
for  the  use  and  occupation  of  the  homestead 
premises  during  her  life.  As  her  husband 
Joined  with  petitioner  in  the  deed  sought  to 
be  canceled,  it  would  seem  that  his  estate 
ought  to  be  in  some  way  represented  in  the 
litigation  before  his  deed  is  vacated.  Until 
the  deed  from  plaintiff's  deceased  husband 
to  McWhorter  is  legally  vacated,  the  title  to 
the  reversi(»)  is  In  McWhorter.  The  deed 
may  have  t>een  ineffectual  to  convey  the 
homestead  interest  because  of  the  alleged 
collusive  conduct  of  McWhorter  and  plain- 
tiff's husband;  but  it  did  convey  the  hus- 
band's reversionary  interest,  the  homestead 
being  taken  out  under  the  Constitution  of 
1868.  Huntress  v.  Anderson,  110  Ga.  427,  35 
S.  E.  G71,  78  Am.  St.  Rep.  105.  Assuming, 
however,  that  petitioner,  who  is  the  sole  re- 
maining boneficlary  of  the  homestead,  la 
seeking  to  cancel  the  sale  to  the  defendant  as 


a  means  .of  recovering  her  beneficial  interest, 
if  the  cancellation  of  such  sale  is  not  a  con- 
dition precedent  for  her  recovery,  then  she 
could  maintain  so  much  of  her  action  as 
sought  to  recover  her  usufruct  interest  with- 
out formally  vacating  her  husband's  deed  to 
the  homestead  estate;  that  is  to  say.  If  the 
defendant's  title  is  not  a  good  one — is  void 
as  against  her — it  would  not  estop  her  recov- 
ery of  her  right  to  the  possession  of  the 
homestead  property  during  her  life.  Thus 
construed,  her  action  is  to  recover  her  usu- 
fruct interest  in  the  homestead  (which  is  the 
right  of  possession  of  the  homestead  land 
during  her  life)  and  damages  for  withholding 
that  right  since  1886,  which  are  alleged  to  be 
the  mesne  profits  of  the  land,  and  her  action 
is  maintainable  without  making  the  personal 
representative  of  her  deceased  husband  a 
party.     Pritchett  v.  Davis,  supra. 

Petitioner  does  not  allege  her  ignorance  of 
the  fraud  at  the  time  of  its  commission,  nor 
at  any  subsequent  time.  From  her  petition 
it  is  clearly  inferable  that  she  was  cognizant 
of  the  fraud  from  its  inception.  She  signed 
the  deed  of  1886,  and  McWhorter  went  into 
possession  that  year.  If  there  was  no  rein- 
vestment, she  must  have  known  it  from  the 
beginning.  Besides,  she  alleges  that,  as  her 
children  would  arrive  at  majority  the  defend- 
ant would  attempt  to  get  deeds  from  them, 
and  that  her  youngest  child  arrived  of  age 
more  than  sevesi  years  before  the  bringing  of 
her  suit  The  only  excuse  offered  for  this 
long  delay  of  18  years  Is  that  "her  husband 
refused  to  bring  the  suit,  and  when  petition- 
er's sons  attempted  to  bring  it  for  her  he  ob- 
jected thereto,  and  prevented  the  same." 
This  allegation  does  not  amount  to  ti  charge 
of  duress  on  the  part  of  the  husband;  and, 
even  if  it  did,  McWhorter  is  not  alleged  to 
be  responsible  therefor.  Her  right  to  sue, 
from  all  the  allegations  of  the  petition,  ex- 
isted from  the  beginning  of  the  alleged  fraud, 
as  she  does  not  disclaim  knowledge  of  the 
fraud  and  the  reasonable  deductions  from 
her  pleading  is  that  she  had  contemporane- 
ous knowledge  of  the  various  acts  alleged  to 
be  fraudulent 

In  another  part  of  this  opinion  It  was.  point- 
ed out  that  this  was  not  an  action  of  eject- 
ment; that  the  title  in  reversion  was  not  in- 
volved, but  the  suit  was  for  the  recovery  by 
the  sole  beneficiary  of  a  homestead  usufruct 
and  damages  in  the  way  of  mesne  profits  for 
interference  with  her  enjoyment  of  the  home- 
stead property.  The  demurrer  does  not  set 
up  prescription  on  the  part  of  the  defendant, 
but  attacks  the  case  as  made  by  the  petition 
as  a  stale  demand.  Now,  it  is  a  familiar  doc- 
trine that  not  only  do  the  various  limitations 
apply  equally  to  all  courts,  but,  in  addition, 
courts  of  equity  may  interpose  an  equitable 
bar  whenever,  from  lapse  of  time  and  laches 
of  the  complainant,  it  would  be  inequitable  to 
allow  a  party  to  enforce  fiis  legal  rights. 
Civ.  Code  1805,  §  3775.  Eighteen  years  have 
elapsed   since*  the   alleged  fraud   was  com- 
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mitted.  The  husband  is  dead,  and  the  ascer- 
tainment of  the  truth  made  more  difficult. 
Equity  follows  the  analogy  of  the  law,  and 
even  in  suits  to  recover  laud,  when  fraud  is 
charged,  ft  has  been  held  that  "the  period  of 
limitations  applicable  to  an  action  ♦  •  ♦ 
for  the  fraud  is  the  same  as  that  which  would 
apply  to  an  action  for  the  land,  to  wit,  seven 
years  from  the  discovery  of  the  fraud." 
Oade  V.  Burton,  36  Ga.  280.  **If  the  defend- 
ant has  been  guilty  of  a  fraud  by  which  the 
plaintiiT  has  been  debarred  or  deterred  from 
his  action,  the  period  of  limitations  shall  run 
only  from  the  time  of  the  discovery  of  the 
fraud,"  Civ.  Code  1895,  §  3785.  The  statute 
of  limitations  is  a  statute  of  repose.  When 
a  person  is  defrauded,  and  has  knowledge  of 
the  fraud,  the  law  expects  him  to  ask  redress, 
if  at  all,  within  the  period  of  limitation.  If 
he  waits  for  a  longer  period,  he  is  bound  by 
his  laches.  The  petition  does  not  charge  the 
defendant  with  any  conduct  the  effect  of 
which  was  to  debar  or  deter  her  from  sooner 
bringing  suit  We  therefore  conclude  that 
the  cause  of  action  set  out  In  the  plaintiff's 
petition  was  a  stale  demand,  and  the  court 
should  have  sustained  the  demurrer  thereto. 
Judgment  reversed.  AH  the  Justices  con- 
cur* 

(121  Oa.  484) 

CENTRAL  OF  GEORGIA  RT.  00.  v.  MOR- 
RIS. 
(Supreme  Court  of  Georgia.    Dec.  20,  1904.) 

liASTEB  AND   SEBV ANT— ASSAULT   BT   8EBVANT. 

1.  A  railroad  company  is  not  liable  in  dam- 
ages for  an  assault  and  battery  committed  upon 
an  intruder  on  Its  premises  by  an  agent  or  em- 
ploy6  who  at  the  time  was  acting,  not  within 
the  scope  of  his  employment,  but  wholly  out- 
side of  the  general  authority  with  which  he 
had  been  clothed  by  the  company. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Floyd  0)unty; 
W.  M.  Henry,  Judge. 

Action  by  T.  C.  Morris  against  the  Ontral 
of  Georgia  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

J.  Branham  and  McHenry  ft  Maddox,  for 
plaintiff  in  error.  Seaborn  ft  Barry  Wright, 
for  defendant  In  error. 

EVANS,  J.  The  error  assigned  In  the  bill 
of  exceptions  sued  out  in  this  case  is  that 
the  court  below  overruled  a  demurrer  to  the 
plaintilTs  petition  as  amended  at  the  trial. 
The  allegations  of  fact  upon  which  the  plain- 
tiff sought  to  recover  were  substantially  as 
follows:  On  October  6,  1902,  plaintiff  went 
onto  the  platform  of  defendant's  freight  de- 
pot, at  the  request  and  invitation  of  a  police- 
man of  the  dty  of  Rome,  for  the  purpose  of 
pointing  out  to  the  policeman  a  man  to  the 
company's  employ  whom  the  policeman  de- 

Y  1.  8m  Master  and  Servant,  vol.  84,  Cent.  Dig.  H 
in?,  1219,  1221.  1226,  1231;  Railroads,  ToL  41.  Cent 
Dig.  S9  M2.  906. 


Sired  to  arrest  for  a  violation  of  an  ordinance 
of  that  dty.  While  standing  on  the  plat- 
form, the  plaintiff  was  approached  by  one  J. 
0.  O'Dell,  "an  employ^  of  defendant  In  the 
capacity  of  trainmaster,**  who  said ""  to  him, 
"I  told  you  not  to  come  around  here  again, 
bothering  my  men,"  or  words  of  similar  im- 
port; meaning  that  he  had  told  plaintiff  not 
to  bother  the  empioy^s  of  the  defendant  who 
were  under  his  direction  and  control,  and 
implying  that  plaintiff  was  at  the  time  both- 
ering an  employ^  who  was  under  his  control 
and  direction.  After  so  addressing  plaintiff, 
6'Dell  violently  assaulted  him  and  threw  him 
off  the  platform  into  the  street,  a  distance 
of  four  feet,  In  the  presence  of  many  by- 
standers, and  in  a  place  fully  exposed  to 
view  by  the  public,  and  O'Dell  at  the  same 
time  cursed  and  abused  plaintiff.  The  said 
"J.  C.  0*Dell  was  an  employ^  of  defendant 
In  capacity  of  trainmaster,  as  aforesaid, 
whose  duty  was  to  exercise  a  general  super- 
vision over  all  trainmen  and  operators,  and 
to  report  all  neglect  of  duty  on  the  part  of 
employes."  The  assault  upon  plaintiff  was 
made  because  he  had  come  there  for  the  pur- 
pose of  pointing  out  to  the  policeman  an 
employ^  and  trainman  who  was  under  the 
control  of  O'Dell,  and  "said  O'Dell  was  act- 
ing In  his  capacity  as  trainmaster,  as  afore- 
said, and  not  in  his  individual  capacity.'* 
The  plaintiff  was  greatly  embarrassed  and 
humiliated  by  the  unlawful  and  violent  bat- 
tery committed  upon  him,  and  his  feelings 
were  thereby  wounded,  and  he  asks  for  $%000 
damages. 

It  is  unnecessary  to  set  forth  the  special 
grounds  of  the  defendant's  demurrer,  for, 
in  the  view  we  take  of  the  case,  the  general 
demurrer  to  the  plaintiff's  petition  should 
have  been  sustained. 

The  plaintiff  did  not  go  upon  the  prem- 
ises of  the  company  at  its  invitation,  express 
or  implied,  but  upon  the  invitation  of  a  po- 
liceman. There  is  no  pretense  that  the  plain- 
tiff had  any  business  to  transact  with  the 
company.  In  this  respect  the  case  differs 
very  materially  from  those  of  Christian  v. 
Ry.  Co.,  79  Ga.  460,  7  S.  E.  216;  Columbus  ft 
R.  Ry.  CO.  V.  Christian,  97  Ga.  66,  25  a  B. 
411;  and  Ga.  R.  Co.  v.  Richmond,  98  Ga. 
495,  25  8.  B.  565.  Accordingly  the  company 
owed  to  the  plaintiff  no  affirmative  duty  of 
protection  against  an  unprovoked  assault  by 
one  of  its  employte,  and  cannot  be  held  liable 
in  damages  for  a  battery  committed  by  an 
agent  or  employ^  who  acted  outside  of  the 
scope  of  his  authority  and  upon  his  individ- 
ual responsibility.  Ga.  R.  Co.  v.  Wood,  94 
Ga.  124,  21  S.  E.  288,  47  Am.  St  Rep.  146; 
Lynch  v.  R.  Co.,  113  Ga.  1105,  39  S.  E.  411, 
54  L.  R.  A.  810.  The  plaintiff  was  a  mere 
intruder,  and  the  company  had  a  right  to 
Insist  upon  his  departnre.  If  he  persisted  In 
remaining,  the  company  could  lawfully  me 
such  force  as  was  reasonably  necessaiy  to 
eject  him  from  its  premises.  Hammond  v. 
Hightower,  82  Ga.  290,  9  S.  B.  1101.     This 
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right  could  be  exercised  by  any  agent  ta 
whom  the  company  had  delegated  the  power 
to  ezerciBe  it;  the  company  being  responsi- 
ble, of  course,  for  any  abuse  of  snch  power 
by  its  agent  But  it  does  not  appear  that 
O'Dell,  the  employ^  who  assaulted  the  plain- 
tiff, was  an  agent  to  whom  the  company  had 
delegated  its  right  to  eject  intruders  from 
its  premises.  We  are  informed  by  the  plain- 
tiff's petition  that  O'Dell  was  assuming  to 
act,  not  in  his  individual  capacity,  but  In 
his  capacity  as  trainmaster.  His  official  des- 
ignation does  not  warrant  the  inference  that 
he  was  placed  by  the  company  in  charge  of 
its  premises,  and  had  either  express  or  im- 
plied power  to  determine  who  were  intrud- 
ers, and  to  protect  the  company's  interests 
by  ejecting  persons  whom  he  believed  came 
there  for  the  purpose  of  bothering  the  em- 
ployes placed  under  his  control  and  direc- 
tion. Therefore  that  he  assumed  to  act  in 
his  official  capacity,  rather  than  as  an  in- 
dividual, cannot  be  regarded  as  sufficient  to 
render  the  company  liable  for  his  actions. 
The  important  thing  to  be  considered,  and 
that  upon  which  the  right  of  the  plaintiff  to 
recover  depends,  is  whether  or  not  O'Dell 
acted  within  the  scope  of  the  business  for 
the  transaction  of  which  he  was  employed. 
As  to  this  all-important  matter,  the  plaintiff 
simply  alleges  that  the  trainmaster's  "duty 
was  to  exercise  a  general  supervision  over 
all  trainmen  and  operators,  and  to  report  all 
neglect  of  duty  on  the  part  of  employes." 
There  is  in  the  petition  no  hint  that  O'Dell 
was  held  out  by  the  company  as  an  agent 
authorized  to  deal  in  its  behalf  with  the  gen- 
eral public  in  any  manner  whatsoever,  or  to 
perform  for  it  any  service  save  that  of  ex- 
ercising a  general  supervision  over  a  par- 
ticular branch  of  its  internal  affairs.  The 
company  had  a  right  to  thus  limit  the  field 
of  his  usefulness.  It  was  not  bound  to  ap- 
point him  its  ''casual  ejector."  That  it  ever, 
in  point  of  fact,  clothed  him  with  authority 
to  take  any  action  with  respect  to  persons 
coming  upon  its  premises,  at  or  vrithout  its 
invitation,  does  not  appear.  The  plaintiff's 
petition  is  lacking  in  one  of  the  essential  in- 
gredients necessary  to  a  cause  of  action 
against  the  defendant  company  for  the  tort 
complained  of,  and  should  have  been  dis- 
missed on  general  demurrer. 

Judgment  reversed.    AH  the  Justices  con- 
cur. 


OSL  Oa.  487) 

ATLANTA  &  W.  P.  R.  CX).  v.  LOVBLAOB. 

(Supreme  Court  of  C^rgia.     Dec.  20,  1904.) 

BAILBOADS— ACCIDENT   AT   CBOSSING — ^INSTBUO- 
TIONS— NEW  TBIAI/— REVIEW. 

1.  After  instructing  the  jury  that  plaintiff  and 
defendant  railroad  company  were  bound  to  ex- 
ercise the  same  deeree  of  care  to  prevent  a 
collision  between  plaintiff's  team  and  defend- 
ant's engine  on  a  public  crossing,  it  was  not 
MToneous  for  the  court  to  add.  to  such  instruc- 
tion :  "But  one  is  not  bound  to  anticipate  neg- 
ligence when  the  law  commands  diligence   for 


bis  protection  at  the  hands  of  another."  The 
duty  of  exercising  care  to  avoid  the  consequen- 
ces of  another's  negligence  does  not  arise  until 
such  negligence  exists,  and  is  either  apparent, 
or  the  circumstances  are  such  that  an  ordinarily 

grudent  person  would  have  reason  to  apprehend 
8  existence.     Western  ft  Atlantic  R.   Co.  v. 
Ferirason*  89  S.  B.  800,  113  Ga.  708,  54  U  R. 

2.  It  was  not  erroneous  for  the  court  to  re- 
fuse to  instruct  the  Jury  that  It  is  the  duty  of 
one  who  attempts  or  intends  to  cross  a  railroad 
track  to  use  his  powers  of  hearing  and  seeing 
before  going  on  the  track.  Macon  Railway  & 
Light  Co.  V.  Barnes  (Ga.)  49  S,  B.  282.  What 
an  ordinarily  prudent  man  would  do  under  the 
circumstances  is  a  question  for  the  jury. 

3.  The'  requests  to  charge,  in  so  far  as  they 
were  sound  and  pertinent  were  fully  covered 
by  the  instructions  given,  in  which  the  law  ap- 
plicable to  all  the  issues  in  the  case  was  ac- 
curately and  spedfioilly  given  to  the  jury. 

4.  Grounds  of  a  motion  for  a  new  trial  not 
approved  by  the  trial  judge  will  not  be  con- 
sidered by  the  Supreme  Court. 

5.  The  evidence  authorized  the  verdict,  and 
the  refusal  of  a  new  trial  was  not  erroneous. 

(Syllabus  by  the  Court.) 

Brror  from  City  Court  of  La  Grange;  F. 
H.  Longley,  Judge. 

Action  by  Lw  B.  Lovelace  against  the  At- 
lanta ft  West  Point  Railroad  Company. 
Judgment  for  plaintlfT,  and  defendant  brings 
error.    Affirmed. 

Arthur  Heyman,  Dorsey,  Brewster  ft  How- 
ell, A.  H.  Thompson,  and  R.  A.  S.  Freeman, 
for  plalntilT  in  error.  F.  P.  Longley  and  E. 
8.  Longley,  for  defendant  in  error. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(121  Oa.  487) 

ATLANTA  ft  W.  P.  R.  CO.  v.  LOVELACE. 
(Supreme  Court  of  C^rgia.     Dee.  20,  1904.) 

BAILBOAOS— ACCIDENT  AT  CBOSSING. 

1.  This  case  is  controlled  by  the  rulings  made 
hi  Atlanta  ft  West  Point  R.  Co.  v.  L.  B.  Love- 
lace (Ga.)  ubi  supra. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  La  Grange;  F. 
M.  Longley,  Judge. 

Action  by  L.  T.  C.  Lovelace  against  the 
Atlanta  ft  West  Point  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Arthur  Heyman,  Dorsey,  Brewster  ft  How- 
ell, A.  H.  Thompson,  and  R.  A.  S.  Freeman, 
for  plaintiff  in  error.  F.  P.  Longley  and  B. 
S.  Longley,  for  defendant  in  error. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


cm  Oa.  587) 
BERRY  et  al.  v.  JORDAN  et  al. 
(Supreme  Court  of  Georgia.    Dec.  21,  1904.) 

CORFLICTINO    STATUTES— AFFIOAVIT    OV    HJJE- 

GALITT— WOTICB. 

1.  When  there  are  two  conflicting  sections  to 
a  Code,  and  both  are  derived  from  legislathrs 

%  2.  See  Railroad!,  vot  41,  Cent  Dig.  1 11S9. 
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acts,  that  flection  prevails  which  is  derived  frem 
the  later  act,  such  beinjs;  considered  the  last  ex- 
pression of  the  lawmaking  power  on  the  subject. 

2.  When  an  affidavit  of  illegality  is  returned 
to  a  county  court  for  trial,  no  notice  of  the 
time  and  place  of  hearing  need  be  given  to  the 
party  filing  the  affidavit. 

3.  There  was  no  error  in  refusing  to  grant  the 
injunction. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Jasper  County; 
H.  6.  Lewis,  Judge. 

Abtion  by  A.  B.  Berry  and  others  against 
W.  F.  Jordan  and  others.  Judgment  for  de» 
f endants,  and  plaintiffs  bring  error.  ,  Affirm- 
ed. 

W.  T.  Davidson,  for  plaintiffs  in  error. 
W.  F.  Jenkins  &  Son  and  F.  Jordan,  for  de- 
fendants in  error. 

COBB,  J.  Upon  the  foreclosure  of  a  mort- 
gage upon  personalty  an  execution  for  $110.- 
50  was  issued,  returnable  to  the  county  court 
The  defendant  interposed  an  affidavit  of 
illegality,  and  the  papers  were  returned  to 
the  county  court  for  triaL  At  the  next  suc- 
ceeding quarterly  term  of  the  court,  which 
was  more  than  10  days  after  the  papers  had 
been  returned,  the  case  was  called,  and, 
there  being  no  appearance  for  the  defendant, 
the  affidavit  of  Illegality  was  dismissed. 
The  execution  was  proceeding,  when  the  de- 
fendant filed  a  petition  praying  for  an  in- 
junction to  restrain  a  sale  of  the  property. 
The  ground  upon  which  the  injunction  was 
sought  was  that  at  the  time  the  affidavit  of 
illegality  was  dismissed  the  defendant  had 
not  been  given  10  days'  notice  of  the  time 
and  place  of  the  hearing  of  the  illegality. 
The  injunction  was  refused,  and  the  appli- 
cant excepted. 

1.  The  county  court,  as  organized  under 
the  act  of  1872  (Acts  1871-72,  p.  288),  was 
not  a  court  holding  its  sessions  at  stated 
times  or  terms.  Suit  was  begun  by  a  sum- 
mons, which  not  only  stated  the  nature  of 
the  plaintiff's  demand,  but  also  fixed  the 
"time  and  place  in  the  county"  for  the  trial; 
the  Judge  being  expressly  authorized  to  hold 
the  court  at  the  courthouse,  or  any  other 
place  In  the  county.  The  term  of  the  court 
was  not  fixed  by  law,  but  It  was  fixed  by 
a  summons  in  each  case.  It  was  therefore 
necessary,  under  such  a  scheme,  that  when 
an  affidavit  of  illegality  was  interposed  the 
time  and  place  of  hearing  should  be  fixed 
by  the  judge,  and  the  act  provided  that  no 
illegality  should  be  disposed  of  until  the 
county  judge  had  given  "ten  days'  notice 
of  the  time  and  place  of  hearing.*'  The  act 
of  1879  (Acts  1878-79,  p.  132)  made  radical 
changes  in  the  constitution,  Jurisdiction,  and 
procedure  of  the  county  court.  It  declared 
that  the  court  should  be  held  at  the  court- 
bouse,  or  where  the  superior  courts  are 
usually  held  In  the  county;  and  that  the 
court  should  hold  its  sessions  monthly  and 
quarterly,  according  to  the  character  of  the 
rase  to  be  tried.    It  was  provided  that  when 


an  affidavit  of  illegality  was  filed  the  case 
arising  thereon  should  not,  as  against  the 
plaintiff  in  execution,  be  forced  to  trial  od- 
til  he  or  his  attorney  shall  have  had  10  days' 
notice  of  such  defense  being  made.  The 
present  Code  requires  the  court  to  be  held 
at  the  courthouse,  unless  impracticable  from 
any  cause,  when  the  same  may  be  held  at 
some  other  place  In  the  county  site,  after 
the  prescribed  notice  has  been  given.  Civ. 
Code  1895,  I  4181.  Under  the  original 
scheme,  when  the  law  fixed  no  time  or  place 
for  the  hearing  of  any  case^  but  both  were 
to  be  fixed  by  the  Judge  as  each  -case  arose, 
notice  of  the  time  and  place  of  hearing  to 
both  parties  was  necessary.  But  when  the 
law  fixed  both  the  time  and  place  for  the 
hearing  of  every  case  that  could  come  be- 
fore the  court,  no  notice  as  to  either  Is 
necessary  to  be  given  to  a  party  who  is  the 
movant  In  the  case.  The  law  charges  him 
with  notice  when  he  files  his  proceeding, 
and  therefore  the  only  notice  necessary  under 
the  new  law  la  to  the  one  against  whom 
the  proceeding  has  been  brought  Hence  the 
law  provides  that  when  an  illegality  Is  filed 
the  case  shall  not  be  forced  to  trial  until 
the  plaintiff  in  execution  has  had  10  days' 
notice  of  the  defense — ^not  of  the  time  and 
place  of  hearing,  but  of  the  fact  that  such 
defense  has  been  filed.  When  an  illegality 
has  been  interposed  to  the  levy  of  an  ex- 
ecution, it  is  the  duty  of  the  officer  to  re- 
turn all  the  papers  for  trial  to  the  next 
term  of  the  court  from  which  the  execu- 
tion Issued,  and  the  case  stands  for  trial 
at  the  first  term.  C»v.  Code  1895,  f  473& 
The  provision  of  the  Act  of  1872  In  refer- 
ence to  giving  10  days'  notice  of  the  time  and 
place  of  hearing  of  lllegalitiee  appears  in 
the  present  Code.  Civ.  Code  1895,  §  420a 
And  the  provlMon  of  the  Act  of  1879,  which 
prevents  an  illegality  case  from  being  forced 
to  trial  as  against  the  plaintiff  In  execution, 
also  appears  in  the  Code.  Civ.  Code  1896, 
S  4201.  It  seems  that  the  conflict  between 
the  two  sections  in  reference  to  this  matter 
is  no  less  than  the  conflict  between  the  two 
schemes  in  the  different  acts.  The  conflict 
in  the  two  sections  being  Irreconcilable,  and 
botii  being  derived  from  legislative  acta, 
the  section  which  la  taken  from  the  act  of 
the  later  date  is  to  be  deemed  the  law,  as 
being  the  last  legislative  expression  on  the 
subject  Lamar  v.  Allen,  108  6a.  165,  83 
S.  E.  958.  Applying  this  rule,  the  procedure 
prescribed  In  section  4201,  which  is  taken 
from  the  Act  of  1879,  and  Is  entirely  c<m- 
sistent  with  the  scheme  of  that  act  la  the 
law  to  be  followed,  and  the  rule  laid  down 
In  the  last  sentence  of  section  4206,  which 
l8  derived  from  the  Act  of  1872,  and  Is  wholly 
Inconsistent  with  the  scheme  of  the  later 
county  court  act  is  no  longer  of  force: 
There  was  no  error  in  refusing  to  grant  the 
Injunction  prayed  for.* 

Judgment  affirmed.    All  the  Justice!  coi^ 
cur. 
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(121  Qa.  Sll) 

HARSIS  r.  DALT. 

(Supreme  Court  of  Georgia.    Dec  21,  1004.) 

CSBTIOBABI— AN8WBB  09  JUSTICS— SAUB— BB- 
8CIS8I0N— ACTION   OR  NOTX— JUDGMENT. 

l.The  answer  of  the  justice  of  the  peace, 
though  brief,  verified  the  statements  of  fact  in 
the  petition  for  certiorari. 

2.  Rescission  inTolves  the  obligation  to  re- 
store the  status,  unless  the  subject-matter  of 
the  sale  is  worthless. 

8.  Regardless  of  whether  the  evidence  sus- 
tained the  verdict,  a  new  trial  should  have  been 
granted.  It  appears  that  the  defendant  was  not 
only  relieved  of  liability  on  the  note  sued  on, 
and  obtained  a  judgment  for  the  return  of  the 
money  previously  paid,  but  was  also  allowed  to 
retain  in  her  possession  the  property  conveyed 
by  the  plain  tiff  under  the  rescinded  contract. 

(Syllabus  by  the  Oourt) 

Brror  from  Superior  0>nrt,  Catoosa  Coun- 
ty; A.  W.«  Flte,  Judge. 

Action  by  Blla  Harris  against  Martha 
Daly.  Judgment  for  defendant^  and  plain- 
tiff brings  error.    Reversed. 

Mrs.  Harris  sued  Mrs.  Daly  in  a  justice^s 
court  on  a  note  for  $15,  representing  the  bal- 
ance due  on  the  purchase  of  a  Jersey  cow 
which  had  been  sold  for  $90,  with  a  cash 
payment  of  $15.  The  defendant  filed  a  plea 
which  was  equivalent  to  one  of  rescission 
on  the  ground  that  the  quality,  condition^ 
and  value  of  the  cow  had  been  misrepresent- 
ed.' There  was  confilcting  evidence  as  to 
what  representations  had  been  made,  and  as 
to  what  were  the  condition  and  value  of  the 
cow  when  received,  and  whether  the  de- 
fendant had  acted  promptly,  or  notified  the 
plaintiff  of  her  election  to  rescind  only  aft- 
er the  purchase-money  note  became  due,  and 
there  had  been  a  refusal  of  the  demand  for 
payment  thereof.  In  tbe  suit  on  the  note  the 
verdict  was  adverse  to  the  plaintiff,  the  jury 
finding  '*for  the  defendant  fifteen  dollars.'* 
Nothing  was  said  as  to  what  should  be  done 
with  the  cow.  The  plaintiff  applied  for  a 
writ  of  certiorari.  The  petition  was  divided 
into  numbered  paragraphs,  the  testimony  of 
each  witness  being  included  in  separate  para- 
graphs. The  answer  of  the  justice  was  ex- 
tremely brief.  After  the  formal  beginning. 
It  proceeds  as  follows:  "Replying  specifically 
to  the  allegations  In  said  petition  respondent 
Bays:  First  Absolutely  true.  Second.  Sub- 
stantially correct  '  Third.  The  evidence  as 
near  as  I  could  state  it  from  memory. 
Fourth.  Bvidence  as  given  on  trial.  Fifth. 
See  nothing  to  change.**  At  the  hearing  in 
the  superior  court  the  certiorari  was  over- 
ruled, and  the  plaintiff  excepted. 

W.  H.  Odell  and  R.  J.  &  J.  McCamy,  tor 
plaintiff  in  error.  W.  B.  Mann,  for  defend- 
ant in  error. 

LAMAR,  J.  (after  stating  the  facts).  In 
the  argument  here  it  was  contended  that  on 
the  authority  of  CJolbert  v.  State,  118  Ga. 
802,  45  8.  B.  403,  the  certiorail  was  properly 
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overruled.  It  was  Insisted  that  the  answer 
of  the  justice  did  not  verify  the  petition,  nor 
was  there  otherwise  any  statement  of  what 
occurred  on  the  trial.  The  defendant  made 
no  motion  to  dismiss  because  the  answer  was 
insufficient,  though  he  did  traverse  the  return 
in  so  far  as  it  related  to  the  testimony  of 
the  witness  Orr.  On  this  traverse  the  Jus- 
tice filed  a  supplemental  answer  setting  out 
more  in  detail  the  testimony  of  this  witness. 
The  original  answer  of  the  justice  was 
brief,  but  it  substantially  verified  the  allega- 
tiona  in  fixe  petition.  There  was  no  sugges- 
tion, as  in  Colbert  v.  State,  118  Qa.  802, 
46  8.  B.  403,  that  the  ofiELcer  was  unable  to 
remember  whether  It  was  correct  or  not. 
Some  of  the  paragraphs  are  absolutely  veri- 
fied. The  only  one  which  la  even  subject 
to  criticism  is  that  relating  to  the  evidence 
referred  to  in  the  third  paragraph,  as  to 
which  the  Justice  answered  that  it  contains 
"the  evidence  as  near  as  [he]  could  state  it 
from  memory.**  GHiis  was  not  a  statement 
that  he  conld  not  recollect  the  testimony, 
but,  rather,  that  his  memory  of  what  trans- 
pired corresponded  with  that  of  the  defend- 
ant Oiv.  Ck)de  1895,  9  4646.  The  petition 
being,  therefore,  verified,  it  could  not  have 
been  overruled  for  want  of  a  proper  answer. 

The  record  pneeents  no  question  as  to  the 
sufficiency  of  the  pleadings,  or  as  to  the  right 
of  the  defendant  to  rescind.  But  from  the 
Terdict  it  appears  not  only  that  the  plaintiff 
was  not  allowed  to  recover  on  the  note,  but 
that  the  Jury  found  that  she  should  repay 
the  defendant  the  amount  previously  receiv- 
ed on  account  of  the  purchase  of  the  animal. 
So  far  as  the  pleadings  and  verdict  show,  the 
defendant  is  relieved  from  liability  on  the 
note,  gets  back  the  amount  paid  on  account 
of  the  purchase,  and  also  retains  the  animal. 
There  is  no  suggestion  that  it  was  worth- 
less. In  any  view  of  the  case,  a  new  trial 
should  have  been  ordered.  Rescission  in- 
volves the  necessity  of  restitution  of  par- 
ties to  the  condition  before  the  contract  was 
made.    Giv.  Oode  1895,  91  8711,  8712. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(121  Qa.  491) 
McGALMAN  v.  STATB. 
(Supreme  Court  of  Cteorgla.    Dec  21,  1904.) 

BASTABDT  —  INDIOTliENT— EVIDBNOK— INSTRUO- 

XIONS—NBW  TBIAIr-BZCLUSION  OF 

BVIDSNCS. 

LThe  demurrer  to  the  indictment  was  prop- 
erly overruled. 

2.  Upon  a  trial  under  an  indictment  charging 
the  accused  with  the  offense  of  bastardy,  evi- 
dence that  he  had  previously  been  tried  under  an 
indictment  charging  him  with  the  seduction  of 
the  mother  of  the  bastard  child,  and  found 
guilty  of  the  offense  of  fornicatiozi,  was  irrele- 
vant and  inadmissible. 

8.  Where  the  magistrate  who  presided  at  the 
preliminary  hearing  of  a  bastardy  proceeding 
signed  entries  made  on  the  warrant  to  the  ef- 
fect that,  after  evidence  beard,  the  accused  was 
required  to  give  the  bastardy  bond,  in  terms  of 
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the  law,  and  that,  havlnir  fafled  and  refused  to 
do  so,  he  was  recognized  in  a  ^ven  sum  to  the 
superior  court,  Buch  entries  were  admissible  as 
original  evidence  on  the  subsequent  trial  of  the 
accused  under  an  indictment  for  bastardy  found- 
ed upon  such  bastardy  proceedings. 

4.  The  court  did  not  err  in  instructing  the 
Jury  that  the  warrant  and  the  entries  thereon 
were  in  substantial  compliance  with  the  statute 
in  such  cases  provided. 

5.  Testimony  of  a  witness  that  the  bastard 
child  resembled  the  accused  was  inadmissible. 
(Candler,  J.,  dissenting.) 

6.  Testhnony  of  the  mothe?  of  the  child  that 
after  she  became  pregnant-  she  sent  word  to  the 
accused  to  come  and  marry  her,  as  be  had  agreed 
to  do,  and  of  her  father  that  he  carried  such 
message  to  the  accused,  was  irrelevant  and  in- 
admissible. 

7.  When,  in  a  motion  for  a  new  trial,  error  Is 
assigned  upon  the  exclusion  of  evidence  offered 
to  impeach  a  witness  by  proof  of  contradictory 
statements  previously  made,  it  should  appear 
from  the  motion  itself  that  the  proper  founda- 
tion for  the  introduction  of  such  evidence  was 
laid. 

(Syllabns  by  the  Court) 

Error  from  City  Court  of  CarroUton;  W.  0. 
Hodnett,  Judge. 

^.  E.  McCalman  was  convicted  of  crime, 
and  brings  error.    Reversed. 

Griffith.  &  Weatherly,  for  plaintiff  In  error. 
S.  Holdemess,  Sol.,  R.  D.  Jackson,  James 
Beall,  and  H.  A.  Hall,  Sol.  Gem,  for  the 
State. 


PISH,  P.  J.  Felix  B.  McCalman  was  in- 
dicted for  the  offense  of  bastardy.  The  in- 
dictment, so  far  as  material  here,  was  as 
follows:  "For  that  the  said  Felix  B.  McCal- 
man on  the  23d  day  of  September,  1903;  in 
the  comity  aforesaid,  being  the  father  of  a 
bastard  child  bom  to  S.  E.  Chance,  and 
upon  a  lawful  warrant  sued  out  in  said  case 
in  said  county  before  W.  B.  Chandler,  a  Jus- 
tice of  the  peace  in  and  for  said  county, 
charging  him,  the  said  Felix  E.  McCalman, 
with  the  offense  of  bastardy,  and  upon  the 
trial  of  said  warrant  before  said  W.  B. 
Chandler,  justice  of  the  peace  in  said  county, 
and  having  been  required  in  terms  of  the 
law  by  said  W.  B.  Chandler,  justice  of  the 
peace  aforesaid,  to  give  a  bond,  with  good 
and  sufficient  security,  in  the  sum  of  seven 
hundred  and  fifty  dollars,  payable  to  S.  J. 
Brown,  ordinary  of  said  county,  to  be  used 
in  the  support  maintenance,  and  education 
of  the  child  until  It  arrives  at  the  age  of  four- 
teen years,  and  also  the  expense  of  lying  in 
with  said  child,  boarding,  nursing,  and  main- 
tenance while  the  mother  is  confined  by  rea- 
son thereof,  did  fall  and  refuse,  contrary 
to  the  laws  of  said  state,  the  good  order, 
peace,  and  dignity  thereof."  Sarah  B. 
Chance,  the  mother  of  the  child,  was  the 
prosecutrix.  The  Indictment  was  demurred 
to  upon  the  following  grounds:  That  it  al- 
leged no  offense  against  the  accused;  did 
not  allege  when  a  bastard  child  was  bom 
to  the  prosecutrix;  did  not  set  out  the  age 
of  the  child,  nor  allege  whether  it  was  over 
or  under  the  age  of  14  years  on  September 


28,  1903,  or  at  the  time  when  the  Indictment 
was  found;  did  not  allege  that  the  accused 
was  the  father  of  a  bastard  child  bom  to 
the  prosecutrix,  nor  that  the  accused  was  the 
father  of  a  bastard  child  at  the  time  the  in- 
dictment was  found;  did  not  allege  that  the 
accused  was  required  to  give  bond  in  terms 
of  the  law,  nor  what  or  whose  child  the  ac- 
cused was  required  to  give  bond  to  support 
etc.;  did  not  allege  that  the  child  for  whose 
support  etc.,  the  bond  was  required,  was  a 
bastard;  did  not  allege  that  the  accused  was 
required  to  give  bond  for  the  support,  etc., 
"of  any  certain  specffied  child*';  did  not  al- 
lege for  whose  or  what  child  the  bond  for 
lying-in,  etc.,  expenses  was  required,  nor 
who  the  mother  was  that  was  confined,  or 
was  to  be  confined;  and  because  the  indict- 
ment alleged  that  the  bond  was  required  for 
lying-in  expenses,  though  it  ap|>eared  that 
the  child  was  already  bom;  and  because  it 
alleged  '*  'a  lawful  warrant  sued  out  in  said 
case,'  without  alleging  what  case  [was]  re- 
ferred to."  The  demurrer  was  overruled,  and 
the  accused  excepted  pendente  lite..  Tlie 
trial  resulted  in  a  verdict  of  guilty.  The  ac- 
cused moved  for  a  new  trial,  which  was  re- 
fused, and  he  excepted;  assigning  error 
upon  the  overruling  of  such  motion,  and  also 
upon  his  exceptions  pendente  lite. 

1.  There  was  no  merit  in  any  of  the 
grounds  of  the  demurrer.  We  deem  It  un- 
necessary to  deal  specifically  with  any  of 
these  grounds.  Suffice  it  to  say  that  the  in- 
dictment not  only  stated  the  offense  charged 
in  the  terms  and  language  of  the  Penal  Code, 
and  80  plainly  that  the  nature  of  the  (^ensc 
could  be  easily  understood  by  the  Jury,  but 
set  out  all  the  averments  of  fact  essential  to 
constitute  the  offense  with  sufficient  particu- 
larity to  enable  the  accused  to  make  his  de- 
fense. 

2.  The  Indictment  for  bastardy  was  found 
at  the  October  term,  1903,  of  Carroll  superior 
court  It  charged  that  the  accused  refused 
to  give  the  bond  required  by  the  -statute, 
September  23,  1903,  and  that  he  was  then 
the  father  of  the  bastard  child.  It  did  not 
allege  when  the  child  was  begotten.  The 
court,  over  the  objection  of  the  accused,  per- 
mitted the  state  to  put  in  evidence  an  in- 
dictment found  at  the  April  term,  1901,  of 
said  court,  charging  the  accused  with  having 
seduced  the  prosecutrix  on  July  22,  1900, 
with  a  verdict  thereon,  rendered  In  the  su- 
perior court  of  the  county,  finding  him  guilty 
of  fornication.  It  does  not  appear  from  the 
record  when  the  verdict  was  rendered.  The 
objection  urged  to  the  admissibility  of  this 
evidence  w^as  that  It  was  Irrelevant  and  im- 
material. The  objection  was  well  taken, 
and  the  evidence  should  have  been  excluded. 
The  verdict  that  the  accused  was  guilty  of 
the  offense  of  fornication  with  the  prosecu- 
trix fixed  no  particular  time  when  the  of- 
fense was  committed,  as  the  jury  that  tried 
that  case  might  have  foimd  the  accused 
guilty  of  fornication  upon  evidence  showing 
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tbat  he  committed  the  offense  with  the  prose- 
cutrix at  any  time  withiii  the  statute  of  limi- 
tations  prior  to  the  finding  of  that  indict- 
ment And  there  was  nothing  to  show  that 
the  child  referred  to  in  the  bastardy  proceed* 
Ings  was  the  result  of  the  fornication  for 
which  t|ie  accused  was  found  guilty.  This 
being  true,  such  indictment  and  the  verdict 
thereoii  could  throw  no  light  whatever  upon 
the  Issues  in  the  bastardy  case.  In  Davis 
V.  State,  58  6a.  170,  it  was  held:  'That  the 
defendant  was  acquitted  on  a  former  trial 
for  fornication  and  adultery  with  the  mother 
of  the  alleged  bastard  is  not  a  good  plea  of 
autrefois  acquit  to  an  Indictment  for  bas- 
tardy." If  in  such  a  case  the  accused  could 
not  put  in  a  verdict  of  acquittal  for  the  pur- 
pose of  showing  that  lie  had  not  had  sexual 
intercourse  with  the  mother  of  the  alleged 
bastard,  then,  of  course,  the  state  should 
not  be  allowed  to  put  in  a  verdict  of  guilty, 
under  such  circumstances,  to  show  that  the 
accused  had  had  sexual  Intercourse  with  the 
mother. 

5.  The  court  admitted  in  evidence,  over 
the  objection  of  the  accused,  a  warrant  sworn 
out  by  the  prosecutrix,  charging  him  with 
bastardy,  together  with  the  entries  there- 
on, signed  by  the  magistrate  before  whom 
the  preliminary  investigation  was  had.  These 
entries  were  as  follows:  ''After  hearing  the 
evidence  In  the  above-stated  case,  the  said 
Felix  B.  McCalman  is  hereby  required  to 
give  a  bond,  with  good  and  sufficient  security, 
In  the  sum  of  $750,  payable  to  S.  J.  Brown, 
ordinary  of  said  county,  to  be  used  in  the 
support,  maintenance,  and  education  of  the 
child  until  it  arrives  at  the  age  of  fourteen 
years,  and  als6  the  expense  of  lying  in  with 
said  child,  boarding,  nursing,  and  mainte- 
nance while  the  mother  is  confined -by  rea- 
son thereof."  "The  said  Felix  B.  McCalman 
refusing  and  falling  to  give  the  security  re- 
quired in  the  above  judgment,  as  provided  by 
law  in  such  cases,  it  is  hereby  ordered  that 
he,  the  said  Felix  B.  McCalman,  give  a  bond, 
with  security  in  the  sum  of  $200,  for  his  ap- 
pearance at  the  October  term,  1003,  of  Car- 
roll superior  court,  to  answer  whatever  char- 
ges the  grand  Jury  of  said  county  may  prefer 
against  him  for  the  failure  to  make  said 
bond  or  give  said  security."  It  appears  that 
several  objections  were  made  to  the  admissi- 
bility of  this  evidence,  but  the  only  one  refer- 
red to  In  the  brief  of  counsel  for  the  plaintiff  in 
error  is  that  the  entries  on  the  warrant  were 
not  the  highest  and  best  evidence  that  the 
magistrate  required  the  accused  to  give  a 
bastardy  bond,  and  that  he  was  recognized 
to  the  superior  court;  the  contention  of  coun- 
sel l)eing  that  the  judgment  on  the  docket 
of  the  magistrate  should  have  been  offered 
in  evidence.  We  presume  the  other  objec- 
tions made  to  the  admissibility  of  this  evi- 
dence were  abandoned  In  view  of  the  rulings 
made  in  Parsons  v.  State,  97  6a.  73,  24  S.  B. 
845.  We  do  not  think  that  the  objection  in- 
sisted on  here  was  meritorious.    Pen.  Code 


1895,  S  203,  provides:  "Justices,  and  no- 
taries public  who  are  ex  officio  justices  of  the 
peace,  shall  keep  separate  dockets  of  all 
dvil  and  criminal  causes  disposed  of  by  them, 
which  dockets  shall  show:  (1)  The  actual 
disposition  of  each  case.  (2)  An  itemized 
bill  of  costs  charged  or  collected,  and  from 
whom  collected.  (3)  For  what  officer  and 
service  each  item  is  charged.  Ttie  justices 
and  notaries  public  shall  lay  their  dockets 
before  the  grand  juries  of  tiielr  respective 
counties  <m  the  first  day  of  each  term  of  the 
superior  coturt,  for  inspection."  It  has  been 
several  times  held  that  the  proper  method 
of  proving  that  a  particular  judgment  was 
rendered  by  a  justice  of  the  peace  in  a  civil 
case  Is  the  Introduction  of  the  justice's 
docket,  with  the  judgment  entered  thereon. 
Scott  V.  Bedell,  108  6a.  205,  83  &  B.  903. 
The  proceeding  before  a  justice  of  the  peace^ 
when  a  warrant  has  been  issued  by  him 
against  one  sworn  to  be  the  father  of  a  bas- 
tard child,  requiring  that  such  person  be 
brought  before  him,  that  he  may  determine^ 
upon  an  investigation  of  the  matter,  whether 
such  person  shall  be  required  to  give  the 
bond  prescribed  by  the  statute  in  such  cases, 
and  to  recognize  such  party  to  the  superior 
court  in  the  event  a  bond  should  be  required, 
and  there  shall  be  a  failure  and  refusal  to 
give  it;  is  in  the  nature  of  a  criminal  pro- 
ceeding. Upon  the  hearing  In  such  a  pro- 
ceeding, the  justice  of  the  peace  acts  as  a 
court  of  inquiry.  Hyden  v.  State,  40  6a.  476. 
Upon  the  hearing  before  a  court  of  inquiry, 
if  the  evidence,  in  the  opinion  of  the  "^officer 
holding  such  court,  is  sufficient  to  authorize 
the  binding  over  of  the  accused  to  the  supe- 
rior court,  it  is  the  duty  of  such  officer  to  make 
out  a  commitment,  which  shall  be  delivered 
to  the  officer  in  whose  custody  the  prisoner 
is  placed,  to  be  delivered,  with  the  prisoner, 
to  the  jailer;  and  the  memorandum  of  the 
commitment  shall  be  entered  on  the  warrant, 
and  the  warrant  and  all  other  papers  in  the 
case  shall  be  forwarded  to  the  clerk  of  the 
superior  court;  or  other  court  having  juris- 
diction of  the  crime,  to  be  delivered  to  the 
solicitor  general.  Pen.  Code  1895,  S  924. 
The  entries  made  on  the  warrant  in  this  case, 
requiring  the  accused  to  give  the  bastardy 
bond,  and,  in  default  thereof,  recognizing 
him  to, the  superior  court,  were  in  the  nature 
of  a  commitment,  or  at  least  memoranda  of 
the  action  of  the  magistrate  in  the  case,  and 
were  made  that  the  solicitor  general,  when 
the  warrant  should  be  placed  in  his  hands, 
should  have  evidence  of  the  action  of  the 
magistrate  in  the  proceedings  before  him. 
In  Parsons  v.  State,  97  6a.  73,  24  S.  B.  845, 
an  entry  on  a  warrant  for  bastardy,  reciting 
that  the  accused  had  failed  to  give  the  bond 
as  required  by  law,  and  directing  that  he  be 
imprisoned  In  jail,  In  default  of  his  appear- 
ance at  the  trial  court  to  answer  to  the 
charge  of  bastardy,  was  treated  as  a  com- 
mitment, and  it  was  held  that  the  accused 
was  bound  to  take  notice  of  and  act  upon  the 
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requirement  made  of  bim  as  recited  in  sncb 
entry. 

4.  One  ground  of  th6  motion  for  .a  new 
trial  alleges  that  tbe  court  erred  in  instruct- 
ing the  Jury  as  follows:  "The  state  has  in- 
troduced In  evidence  a  warrant  taken  out 
before  W.  B.  Chandler,  justice  of  the  peace, 
with  all  the  entries  thereon.  This  warrant 
and  the  proceedings  thereon  are  substantially 
in  accordance  with  the  statutes  in  such  cases 
made  and  provided."  The  assignment  of 
error  on  this  charge  was  that  it  contained  an 
expression  of  opinion  by  the  court  to  the 
Jury  as  to  what  had  been  proved  in  the  case. 
This  exception  was  not  meritorious.  The 
court  merely  instructed  the  Jury  that  the 
papers  were  substantially  as  the  law  re- 
quired. 

6.  During  the  argument  of  counsel  for 
the  state,  the  accused,  by  his  counsel,  mov- 
ed to  rule  out  the  testimony  of  the  proseco- 
triz  that  the  bastard  child,  of  which  the 
accused  was  alleged  to  be  the  father,  was 
Just  like  him,  upon  the  ground  that  it  was 
Irrelevant  and  inadmissible.  The  court  over- 
ruled this  motion.  A  motion  to  rule  out  is 
not  too  late,  if  made  before  the  case  is  final- 
ly submitted  to  the  Jury.  Blount  v.  Beall, 
95  Ga.  182,  22  S.  E.  52.  In  a  bastardy  case, 
the  testimony  of  a  witness  that  the  child 
looks  like,  or  resembles  in  appearance,  the 
person  charged  to  be  its  father,  is  not  ad- 
missible. Eddy  V.  Gray,  4  Allen  (Mass.) 
485;  Kenlston  v.  Rowe,  16  Me.  88;  United 
States  V.  Collins,  1  Cranch  (C.  C.)  592,  Fed. 
Cas.  No.  14,885;  Jones  v.  Jones,  45  Md.  144; 
Shorten  v.  Judd,  56  Kan.  43  (4),  42  Pac.  887, 
54  Am.  St  Rep.  587;  2  Enc.  of  Ev.  258;  5 
Cyc.  668.  See  Hanawalt  v.  State,  64  Wis. 
84,  24  N.  W.  489,  54  Am.  Rep.  588,  where, 
in  a  well-considered  opinion,  the  cases  on 
the  subject  are  collected  and  considered. 

6.  The  prosecutrix  testified:  "He  [the 
accused]  told  me  that,  if  I  would  let  him 
have  sexual  intercourse  with  me,  that.  If  he 
hurt  me^  to  Just  send  him  word,  and  he 
would  come  immediately  and  get  me;  and 
I  sent  him  word,  and  he  did  not  do  it" 
The  accused  objected  to  her  testifying,  "I 
sent  him  word,  and  he  did  not  do  iV  The 
father  of  the  prosecutrix  was  permitted  to 
testify  that,  when  he  ascertained  that  his 
daughter  was  pregnant,  he  carried  word  to 
the  accused  of  the  fact,  and  stated  to  him 
that  she  wanted  him  to  come  and  marry 
her,  as  he  had  agreed  to  da  The  accused 
objected  to  this  testimopy  of  the  prosecutrix 
and  to  this  testimony  of  her  father  upon 
the  ground  it  was  Irrelevant  and  immaterial. 
We  think  the  objections  well  taken,  and 
the  evidence  should  have  been  excluded. 

7.  Complaint  was  made  In  the  motion  for 
a  new  trial  of  the  refusal  of  the  court  to 
admit  in  evidence  specified  extracts  from 
the  stenographer's  report  of  the  testimony  of 
the  prosecutrix  given  upon  the  trial  of  the 
accused  for  seduction.  The  purpose  for 
which  this  evidence  was  offered  was  stated 


to  be  the  impeachment  of  the  prosecutrix, 
who  had  testified  in  the  present  case.  In 
this  connection  a  witness  for  the  accused  tes- 
tified ''that  he  heard  the  testimony  of  the 
prosecutrix  on  the  trial  of  the  seduction  case, 
and  that  the  report  offered  was  her  correct 
testimony  on  the  trial  of  said  case,  and 
that  on  the  trial  of  the  bastardy  case  at  a 
former  trial,  when  a  mistrial  was  had, 
*  *  *  the  prosecutrix  admitted  that  said 
part  of  said  record  was  her  testimony  on 
the  trial  of  the  seductioi  case;  that  she  ad- 
mitted that  she  testified  on  the  trial  of  the 
seduction  case  as  set  out  in  said  record; 
and  that  the  record  prepared  by  the  stenog- 
rapher was  a  correct  record."  The  testi- 
mony given  by  the  prosecutrix  in  the  trial 
now  under  review,  which  was  claimed  to 
be  in  conflict  with  what  purported  to  be  her 
testimony  set  out  In  the  stenographer's  re- 
port offered  In  evidence,  was  set  out  in  the 
motion  for  a  new  trial.  It  nowhere  appear^ 
ed  In  the  motion,  however,  that  the  proper 
foundation  was  laid  for  the  impeachment 
of  the  prosecutrix  in  this  manner,  by  read- 
ing or  subinlttlng  to  the  prosecutrix  the  ex- 
tract from  the  stenographer's  report,  and 
then  asking  her  if  she  did  not  testify  on 
the  trial  of  the  seduction  case  as  set  out 
in  such  extract  Without  such  foundation 
having  been  laid,  the  evidence  was  inad- 
missible; and  for  this  reason,  if  for  no  other, 
this  ground  of  the  motion  for  a  new  trial 
was  without  merit  Taylor  v.  Morgan,  61 
Oa.  46;  Smith  v.  Page,  72  6a.  539;  Georgia 
Railroad  &  Banking  Co.  v.  Smith,  85  6a. 
530,  11  S.  E.  859.  This  court  will  not  search 
through  the  brief  of  evidence  contained  in 
the  record  to  ascertain  whether  or  not  the 
proper  foundation  was  laid  for  the  introduc- 
tion of  impeaching  evidence.  It  should  ap- 
pear in  the  ground  of  the  motion  complain- 
ing of  the  exclusion  of  the  evidence  offered 
to  impeach  the  witness. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

CANDLER,  J.  (specially  concurring).  I 
concur  in  the  Judgment  of  reversal,  but  not 
in  all  the  reasoning  by  which  that  conclu- 
sion is  reached  in  the  opinion  delivered  by 
the  Presiding  Justice.  In  my  opinion,  evi- 
dence that  a  bastard  child  resembles  in  ap- 
pearance the  person  charged  to  be  its  father 
is  admissible,  where  the  points  of  resem- 
blance are  pointed  out,  and  should  be  submit- 
ted to  the  Jury  for  what  it  is  worth.  Often 
it  may  be  of  little  probative  value,  but  that 
is  a  matter  for  the  Jury,  and  not  the  court 
It  is  a  circumstance,  and  I  am  at  a  loss  to 
understand  In  what  respect  it  differs  from 
any  other  circumstantial  evidence.  *A  man 
may  have  strongly  marked  physical  charac- 
teristics, and  the  fact  that  a  child  of  which 
he  is  alleged  to  be  the  father  has  those 
characteristics  may  be  very  high  evidence 
of  his  guilt  of  the  charge  of  bastardy.  At 
all  events,  courts  cannot  say,  as  a  matter 
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of  law.  that  It  prores  nothing.  A  jury  has 
as  much  right  to  say  whether  a  red-headed, 
bine-eyed,  hook-nosed  baby  is  the  child  of  a 
man  with  those  same  features  as  It  has  to 
establish  the  identity  of  a  man  charged  with 
murder  by  means  of  his  physical  character- 
istica.    Bee  1  Or.  By.  §  148. 


(121  Qa.  606) 

MARTIN  T.  NICHOLS  et  aL 

SAME  r.  NICHOLS. 

(Supreme  Court  of  Georgia.    Dec.  21,  1904.) 

WBI7   or   BBBOR—BIIX   OF   BXGEFTIONS— LAHD- 

LOAD'S   LISN-^ONTESTINO   GI.AI1C— 

TBIAlr-CONTINUAKOK. 

1.  Ehrror  was  sufficiently  assigned  In  each  bill 
of  exceptions.  There  were  two  cases  dispose^ 
of  by  the  superior  court,  and  a  bill  of  exceptions 
in  each  case  was  necessary  to  review  each  ad-' 
verse  judgment.  The  motion  to  dismiss  the 
bills  of  exceptions  on  the  grounds  of  insufficient 
assignment  of  error,  and  that  two  bills  of  excep- 
tions had  been  sued  out  in  one  and  the  same 
case,  is  denied. 

2.  The  issue  raised  by  the  filing  of  an  affidavit 
of  a  contesting  creditor  to  a  landlord's  lien  for 
supplies,  as  provided  in  Civ.  Code  1895,  f  2816, 
Is  triable  at  the  term  of  court  succeeding  the  fil- 
ing of  the  contesting  affidavit 

3.  It  is  error  to  refuse  a  first  continuance 
when  it  is  shown  that  the  party  is  ill,  and  his 
counsel  states  in  his  place  that  he  cannot  safe- 
ly go  to  trial  without  the  presence  of  his  client 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bartow  Comi- 
ty; A.  W.  Flte,  Judge. 

Proceedings  between  F.  M.  Martin  and  Z. 
T.  Nichols  and  others  and  between  F.  M. 
Martin  and  Z.  T.  Nichols  to  determine  the 
priorities  between  an  execution  and  a  land- 
lord's lien.  From  the  Judgment,  Martin  in 
both  cases  brings  error.    Reversed. 

James  B.  Conyers,  for  plaintiff  in  error. 
Geo.  H.  Aubrey  and  T.  C  Milner,  for  de- 
fendants in  error. 

EVANS,  J.  Three  Justice's  court  fi.  fas.  in 
favor  of  F.  M.  Martin  and  against  Sam 
Fletcher  were  on  November  5,  1903,  levied 
by  A.  S.  Herrin,  a  constable,  on  a  quantity  of 
cotton,  cotton  seed,  corn,  and  fodder  which 
had  been  grown  by  the  defendant  In  fl.  fa. 
upon  land  belonging  to  Z.  T.  Nichols.  On 
December  10th  Nichols  filed  with  ^e  clerk 
of  the  superior  court  of  Bartow  county  an 
affidavltrto  foreclose  a  landlord's  lien  for  sup- 
plies furnished  to  Fletcher  during  the  year 
1903,  and  on  the  same  day  an  execution  was 
issued  upon  this  affidavit.  The  execution 
was  then  placed  In  the  hands  of  Herrin,  the 
constable,  with  written  notice  to  hold  up  all 
funds  which  might  then  be  or  which  might 
thereafter  come  in  his  hands  by  reason  of 
any  process  against  Fletcher.  Subsequently, 
on  December  19th,  the  constable  brought  to 
sale  the  property  levied  on  under  the  three 
justice's  court  fi.  fas.  above  mentioned.  On 
January  11,  1904,  the  constable  was  called 
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on  by  Nichols  to  pay  him,  ont  of  the  pro- 
ceeds of  the  sale,  the  amount  of  his  demand 
against  Fletcher.  The  constable  declined  to 
do  so,  and  on  the  following  day  a  rule  was 
issued  against  him  at  the  instance  of  Nich- 
ols. To  this  rule  the  constable  answered 
that  he  was  advised  and  believed  that  the 
three  fi.  fas.  under  which  he  sold  the  prop- 
erty constituted  a  Hen  on  the  fund  In  his 
hands,  and  he  accordingly  prayed  that  Mar- 
tin, the  holder  of  these  fi.  fas.,  be  made  a 
party  to  the  proceeding,  and  be  given  an 
opportunity  to  file  his  Intervention,  setting 
up  his  claim  to  the  fund.  On  January  20th 
the  court  passed  an  order,  ex  parte,  reciting 
that  as  it  appeared  Martin  was  interested  in 
the  fund  to  be  distributed,  he  was  thereby 
made  a  party  to  the  proceeding,  "with  leave 
to  file  an  intervention  in  said  case  before 
said  caae  [was]  heard,"  and  directing  that  he 
be  served  with  a  copy  of  the  order,  unless 
service  should  be  acknowledged  by  him.  He 
did  acknowledge  service  on  January  25th. 
On  the  same  day.  Martin,  under  the  provi- 
sions of  Civ.  Code  1895,  §  2816  (6),  as  a  cred- 
itor of  Fletcher,  filed  with  the  clerk  of  Bar- 
tow superior  court  a  counter  affidavit  with 
a  view  to  resisting  the  enforcement  of  the 
execution  which  had  been  Issued  on  the  affi- 
davit of  Nichols  to  foreclose  the  landlord's 
Hen  asserted  by  him  against  Fletcher,  their 
common  debtor.  The  case  made  by  the  filing 
of  this  counter  affidavit  was  entered  on  the 
issue  v^ocket  of  the  July  term,  1&04,  of  that 
court  On  the  26th  of  January,  during  the 
regular  January  term  of  the  court,  the  pro- 
ceeding commenced  by  the  money  rule 
against  the  constable  was  called  for  trial. 
Counsel  for  Martin  made  a  motion  to  con- 
tinue the  case  on  the  ground  that  he  was  not 
ready  for  trial,  he  being  unable  to  attend 
court  on  account  of  sickness.'  In  support  of 
this  motion,  proof  was  made  of  the  illness  of 
Martin,  and  of  his  Inability  to  attend  court 
and  his  counsel  stated  in  his  place  as  an  at 
tomey  that  he  "could  not  go  safely  to  trial 
without  his  client  whom  he  needed  as  a 
client  and  might  need  as*  a  witness  also." 
The  court  overruled  this  motion  to  continue 
the  case.  Counsel  for  Martin  then  produced 
and  called  the  court's  attention  to  the  counter 
affidavit  hereinabove  referred  to,  and  counsel 
for  Nichols  thereupon  insisted  that  the  court 
take  up  the  case  made  by  the  filing  of  this 
counter  affidavit,  announcing  that  he  wished 
to  demur  to  the  same.  Objection  was  inter- 
posed by  Martin's  counsel,  who  directed  the 
attention  of  the  court  to  the  fact  that  the 
case  made  by  the  filing  of  the  counter  affida- 
vit was  returnable  to  the  July  term,  1904,  of 
the  court  and  who  insisted  that  the  court 
had  at  the  January  term  no  Jurisdiction  to 
hear  and  pass  upon  that  case.  The  court 
nevertheless  allowed  counsel  for  Nichols  to 
present  a  demurrer  to  the  counter  affidavit 
and,  after  hearing  argument  thereon,  sustain- 
ed the  demurrer  and  ordered  the  counter  af- 
fidavit stricken.    After  the  rendition  of  thi5i 
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Judgment,  tbe  case  made  by  the  rule  against 
the  constable  was  taken  up  by  the  court,  and 
counsel  for  Martin  filed  an  intervention  In 
which  he  attacked,  on  substantially  the' same 
grounds  set  forth  in  his  counter  affidavit,  the 
claim  of  landIord*s  lien  on  which  the  execu- 
tion in  favor  of  Nichols  was  based.  This  In- 
tervention was  then  demurred  to  by  Nichols, 
and  the  court  sustained  his  demurrer.  Coun- 
sel for  Nichols  Introduced  in  his  behalf  evi- 
dence of  the  foreclosure  of  his  lien  for  sup- 
plies furnished  to  Fletcher,  and  counsel  for 
Martin  introduced  the  three  justice's  court  fl. 
fas.  under  which  he  claimed  the  fund  In 
court  On  this  evidence  the  presiding  Judge 
entered  up  a  Judgment  awarding. the  fund  to 
Nichols.  Two  bills  of  exceptions  were  sued 
out^by  Martin.  In  one,  he  excepted  to  the 
action  of  the  court  In  taking  up  and  disposing 
of  the  case  made  by  the  filing  of  his  counter 
afildavit  in  resistance  to  the  foreclosure  of 
Nichols*  alleged  landlord's  lien;  in  the  other, 
error  was  assigned  upon  the  overruling  of  his 
motion  to  continue  the  rule  proceeding,  as 
well  as  upon  the  various  other  rulings  made 
against  him  In  that  case,  and  exception  was 
taken  to  the  Judgment  awarding  the  fund  In 
controversy  to  Nichols. 

1.  In  this  court,  counsel  for  Nichols  moved 
to  dismiss  both  writs  of  evror,  insisting  that 
Martin  had  sued  out  two  bills  of  exceptions 
in  one  and  the  same  case;'  that  In  certifying 
one  tbe  trial  Judge  had  necessarily  divested 
himself  of  all  Jurisdiction;  and  that,  as  It 
was  Impossible  to  tell  from  an  inspection  of 
the  two  bills  of  exceptions  which  of  them 
had  first  been  certified,  it  did  not  affirmative- 
ly appear  that  this  court  had  Jurisdiction  to 
entertain  and  pass  upon  either.  There  is  no 
merit  in  this  contention.  As  appears  from 
the  foregoing  statement  of  facts,  the  court 
below  called  and  disposed  of  two  distinct  and 
separate  cases.  First,  the  case  made  by  the 
rule  Issued  against  the  constable  was  taken 
up,  and  Martin's  counsel  made  a  motion  to 
continue  It,  which  motion  was  overruled. 
Then,  before  proceeding  with  the  trial  of  this 
case  on  Its  merits,  tbe  court  suspended  the 
trial  thereof  long  enough  to  dispose  of  the 
demurrer  which  counsel  for  Nichols  stated 
he  wished  to  interpose  to  the  counter  affi- 
davit filed  by  Martin,  the  filing  of  which 
inaugurated  an  altogether  different  case,  to 
which  the  constable  was  not  a  party,  and 
which  was  returnable  to  a  subsequent  term 
of  the  court.  After  sustaining  this  demurrer, 
the  court  again  took  up  the  other  case,  and 
rendered  final  Judgment  therein.  There 
were  two  cases,  both  of  which  were  finally 
disposed  of;  and  It  was  necessary  that  the 
losing  party  should,  In  order  to  bring  under 
review  the  various  adverse  rulings  of  which 
be  complains,  sue  out  a  separate  bill  of  ex- 
ceptions in  each  case.  As  another  gnround 
for  dismissing  the  two  writs  of  error,  coun- 
sel insisted  that  in  neither  of  the  bills  of 
exceptions  was  there  a  sufficient  assignment 
of  error  to  the  Judgment  awarding  the  fund 


to  Nichols.  Thei:e  could  not  properly  be  any 
assignment  of  error  on  this  Judgment  In  the 
bill  of  exceptions,  in  which  complaint  is  made 
of  the  striking  of  Martin's  counter  affidavit 
for,  in  the  case  to  which  that  bill  of  excep- 
tions refers,  no  such  Judgment  was  rendered. 
The  exception  to  that  Judgment  made  in- 
the  other  bill  of  exceptions  was  that  the 
"court  erred  In  awarding  said  fund  to  said 
landlord's  lien  fi.  fa.  In  favor  of  Z.  T,  Nich- 
ols against  Sam  Fletcher,"  and  that  the 
"court  erred  In  not  awarding  said  fund  to 
the  three  common  law  fl.  fas.  In  favor  of  F. 
M.  Martin  against  said  Sam  Fletcher."  This 
certainly  was  a  sufficiently  specific  assign- 
ment of  error.  Hoist  v.  Burrus*  79  Ga.  Ill, 
4  S.  E.  108. 

2.  When  the  landlord  sued  out  bis  special 
Hen  for  supplies  furnished  his  tenant,  the 
creditor  of  the  tenant  had  a  right  to  file  his 
affidavit  contesting  the  existence  and  amount 
of  the  lien.  Civ.  Code  1895,  §  2818.  Upon 
the  filing  of  the  creditor's  affidavit  the  land- 
lord's process  ceased  to  be  final;  it  became 
mesne  process,  and  the  lien  affidavit  and 
execution  and  the  creditor's  affidavit  became 
pleading.  The  statute  declares  that  the  issue 
thus  formed  shall  be  tried  as  other  causes. 
Civ.  Code  1895,  S  2816  (6).  The  Issue  was 
not  Joined  until  the  filing  of  the  creditor's 
affidavit,  which  was  not  done  until  after  the 
sitting  of  tbe  court  at  which  the  case  was 
tried.  The  trial  by  disposing  of  the  6ase  on 
demurrer  to  the  creditor's  affidavit  was  pre- 
mature. The  case  was  not  triable  at  the 
term  when  the  court  disposed  of  the  credit- 
or's affidavit  on  demurrer.  The  case  origi- 
nated after  the  session  of  the  court  and  was 
returnable  to  the  succeeding  term,  and  the 
court  was  without  Jurisdiction  to  hear  and 
determine  the  Issue  made  by  the  pleadings 
before  the  term  to  which  the  case  was  re- 
turnable. Irrespective  of  the  merits  of  the 
demurrer  or  the  sufficiency  of  the  creditor's 
affidavit,  the  court  erred  In  determining  the 
case  at  a  term  prior  to  the  one  to  which  the 
case  was  returnable  and  triable.  For  this 
reason,  the  Judgment  of  the  court  dismissing 
the  affidavit  must  be  reversed, 

8.  In  the  other  case,  a  motion  to  continue 
was  made  because  of  the  Illness  of  Martin, 
the  contesting  creditor.  The  fact  of  the  Ill- 
ness was*  shown  by  proof,  and  counsel  stated 
in  his  place  his  Inability  to  go  to  trl%l  with- 
out the  presence  of  his  client  No  counter 
showing  was  made.  The  court  overruled  the 
motion  to  continue,  sustained  the  demurrer 
to  Martin's  intervention,  and  awarded  the 
fund  to  the  movant  The  court  erred  in  re- 
fusing to  continue  the  case.  Martin  had  been 
formally  made  a  party  to  the  rule  against 
ihe  constable  to  distribute  the  money.  He 
had  a  right  to  file  an  Intervention  setting  up 
bis  claim  to  the  fund  at  any  time  prior  to 
the  trial.  Being  a  party  to  the  cause,  he  had 
all  the  rights  of  a  party,  one  of  which  was 
to  move  for  a  continuance  on  legal  grounds. 
His  motion   fulfilled  every  requirement  of 
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the  statute  (Civ.  Code  1885,  fi  5131).  And  It 
was  error  to  overrule  the  same.  It  is  no  re- 
ply to  say  that  the  Intervention  filed  by  the 
absent  party  was  fatally  defective,  and 
should  have  been  stricken  on  demurrer.  If 
the  party  had  been  present,  he  might  have 
been  able  to  amend  by  supplying  the  neces- 
sary averments  to  his  intervention.  The  er- 
roneous overruling  of  Martin's  motion  for  a 
continuance  rendered  all  subsequent  proceed- 
ings in  the  case  nugatory.  The  case  is  re- 
manded for  another  trial. 

Judgment  In  each  case  reversedL    All  the 
Justices  concur. 


(121  Ga.  627) 

BULLARD  BROS.  v.  BANK  OF  MADISON. 

(Supreme  Court  of  Georgia.     Dec  21,  1904.) 

BANKS— POWEBS  AND   DTTTISS   OF  CASHIER— 
PAYMENT  OF  DRaUTTS. 

1.  A  promise  by  the  cashier  of  a  bank,  made 
without  consideration  to  the  drawer  of  a  draft, 
to  pay  the  same  out  of  funds  of  a  customer  on 
whom  the  draft  is  drawn,  and  who  has  been 
credited  with  the  proceeds  of  negotiable  paper 
which  he,  as  owner^  transferred  to  the  bank,  is 
not  enforceable  agamst  the  bank  unless  the  cus- 
tomer assents  that  the  bank  shall  make  such  an 
application  of  the  funds  so  placed  to  his  credit 

(a)  The  court  fully  and  fairly  covered  by  its 
charge  every  issue  raised  by  the  pleadings  which 
the  plaintiff  had  a  right  to  have  the  jury  pass 
upon,  and  the  verdict  in  favor  of  the  defendant 
was  warranted,  if  not  demanded,  by  the  evi- 
dence. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Morgan  Coun- 
ty;  H.  G.  Lewis,  Judge. 

Action  by  BuUard  Bros,  against  the  Bank 
of  Madison.  Judgment  for  defendant,  and 
both  parties  bring  error.  Judgment  on  main 
bill  of  exceptions  affirmed,  and  cross-bill  of 
exceptions  dismissed. 

W.  B.  Wingfleld,  F.  Jordan  &  Son,  and  Q. 
li.  Williford,  for  Bullard  Bros.  Foster  &  But- 
ler, for  Bank  of  Madison. 

-  EVANS.  J.  During  the  cotton  season  of 
1896,  Bullard  Bros.,  a  firm  doing  business  at 
Machen,  Ga.,  engaged  in  buying  cotton  on 
commission.  Under  an  arrangement  made 
with  J.  D,  Tweedy,  a  cotton  buyer  of  Mad- 
ison, Ga.,  Bullard  Bros,  shipped  cotton  to 
him,  receiving  a  commission  of  25  cents  per 
bale.  It  was  customary  for  that  firm  to  pay 
for  cotton  purchased  by  it  with  a  draft 
drawn  on  Tweedy  in  favor  of  the  seller,  and 
for  Tweedy  to  honor  the  draft  as  soon  as  he 
received  the  cotton,  or  a  bill  of  lading  there- 
for. At  the  beginning  of  the  season  Bullard 
Bros,  took  out  bills  of  lading  in  the  name  of 
the  firm  as  consignor,  but  later  adopted  the 
course  of  baring  them  made  out  in  the  name 
of  Tweedy  as  consignor,  as  well  as  consignee. 
On  receiving  a  bill  of  lading  covering  a  par- 
ticular shipment,  Tweedy  would  go  to  the 
Bank  of  Madison,  and  Indorse  and  surrender 
to  it  the  bill  of  lading,  afterwards  substitut- 
ing therefor  another  bill  of  lading  covering 


a  shipment  of  cotton  to  one  of  his  customers, 
which  the  bank  would  attach  to  a  draft 
drawa  on  such  customer  for  the  amount  of 
the  purchase  price  be  had  agreed  to  pay.  In 
this  way  the  Bank  of  Madison,  which  made 
advances  to  Tweedy  on  the  security  of  the 
bills  of  lading  indorsed  to  it,  placed  itself  in 
a  position  where  it  could  pay  for  Tweedy 
drafts  drawn  on  him  by  Bullard  Bros,  and 
other  parties  making  sales  to  him.  Near  the 
close  of  the  cotton  season,  Tweedy  became 
involved.  The  bank  declined  to  make  fur- 
ther advances  to  him,  and  a  number  of 
drafts  which  had  been  drawn  on  him  by 
Bullard  Bros.,  and  which  the  holders  had 
sent  to  the  bank  for  collection,  were  either 
protested  for  nonpayment,  or  returned  by 
the  bank  with  the  statement  that  the  same 
could  not  be  collected.  Subsequently  Bul- 
lard Bros,  were  compelled  to  settle  with  the 
holders  of  these  drafts.  The  purpose  of  this 
suit  was  to  require  the  bank  to  refund  to 
BulUrd  Bros,  the  amount  so  expended. 

As  showing  the  liability  of  the  bank,  the 
following  allegations  were  made  in  the  plain* 
tiff's  petition:  The  drafts  were  received  by 
the  bank  for  collection,  and  were  by  it  pre- 
sented to  Tweedy  for  payment  who  drew 
and  delivered  to  the  bank  his  check  on  it  for 
the  aggregate  amount  called  for  by  these 
drafts.  At  the  time  Tweedy  had  on  deposit 
in  the  bank  a  sufficient  sum  of  money  to  cov- 
er his  check,  and  it  was  accepted  by  the  bank 
in  payment  of  the  drafts.  The  bank  subse- 
quently  honored  numerous  other  checks 
drawn  on  it  by  Tweedy;  had  in  its  posses- 
sion the  bills  of  lading  covering  the  cotton 
in  payment  of  which  the  drafts  were  given, 
having  demanded  these  bills  of  lading  from 
Tweedy  when  he  gave  his  check  in  payment 
of  the  drafts;  and  subsequently,  by  virtue 
of  Tweedy's  transfer  to  the  bank  of  these 
bills  of  lading,  came  into  possession  of  the 
cotton,  and  received  the  proceeds  thereof  on 
a  resale  to  one  of  his  customers^  well  know- 
ing that  the  cotton  had  not  been  paid  for, 
and  that  the  aforesaid  drafts  had  been 
drawn  against  it 

At  the  trial  of  the  case  the  plaintiff  offered 
an  amendment  to  the  petition,  which  the 
court  allowed  over  the  objection  of  the  de- 
fendant In  this  amendment  the  following 
additional  allegations  were  made:  The 
change  in  the  mode  of  shipping  cotton  to 
Tweedy,  whereby  bills  of  lading  were  tak- 
en out  in  his  name  as  consignor.  Instead  of 
in  the  name  of  Bullard  Bros.,  was  made  at 
the  instance  of  the  bank,  and  upon  the  faith 
of  its  statement  that  it  "was  paying  for 
Tweedy's  cotton,"  and  could  not  protect  Bul- 
lard Bros,  unless  the  cotton  was  shipped  as 
directed,  but  could  and  would  protect  that 
firm  provided  its  shipping  directions  were 
complied  with.  Bullard  Bros,  relied  on  this 
promise  and  undertaking  on  the  part  of  the 
bank,  and  shipped  cotton  to  Tweedy  accord- 
ingly, looking  to  the  bank  to  protect  the  firm 
in  its  cotton  dealings  with  Tweedy.    In  view 
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of  this  promise  and  trndertaklng,  the  cotton 
shipped  to  Tweedy  "was  quasi  trust  cotton," 
and  the  bank  was  under  legal  obligation  to 
pay  drafts  drawn  on  him  for  the  purchase 
price  thereof,  and  could  not  appropriate  the 
cotton,  or  the  proceeds  thereof,  to  other  in- 
debtedness of  Tweedy.  The  legal  effect  of 
the  bank'a  undertaking  was  "to  make  it,  as 
far  as  petitioner's  cotton  was  concerned, 
Tweedy's  paymaster  or  trustee,"  and  the 
bank  was  "in  good  conscience  and  law  obli- 
ged to  appropriate  the  money  arising  from 
the  sale  of  cotton  shipped  said  Tweedy  by" 
Bullard  Bros,  to  drafts  which  that  firm  drew 
on  him  for  the  purchase  price,  and  could  not, 
'Without  a  breach  of  trust,  appropriate  it  to 
extrinsic  debts  due  it  by  said  Tweedy."  On 
December  11,  1896,  S.  H.  Bullard,  a  member 
of  the  firm,  "came  to  the  city  of  Madison  for 
the  purpose  of  collecting  on  bills  of  lading 
for  something  like  slxty>one  hundred  dollars 
worth  of  cotton  which  had  been  purchased 
by  petitioner  and  shipped  to  J.  D.  Tweedy. 
*  •  •  Said  bills  of  lading  were  delivered 
to  H.  T.  Shaw,  cashier  of  the  Bank  of  Mad- 
ison, who  paid  to  petitioner  thereon  the  sum 
of  fifty-five  hundred  dollars,  and  inquired  of 
S.  H.  Bullard  whether  or  not  said  payment 
was  in  full  for  all  cotton  represented  by  said 
bills  of  lading.  •  ♦  ♦  S.  H.  Bullard  re- 
plied in  the  negative,  stating  to  said  Shaw 
that  there  was  outstanding  against  said  cot- 
ton  small  drafts  amounting  to  about  $125, 
and  for  what  was  known  as  the  'Deiter  cot- 
ton' ";  so  that  there  were  then  outstanding 
drafts  for  something  over  $200.  S.  H.  Bul- 
lard further  stated  that  the  draft  r^resent* 
ing  the  purchase  price  of  the  Deiter  cotton 
"was  to  be  sent  to  a  gentlemaii  in  New  York, 
and  would  not  be  presented  for  payment  un- 
til it  could  be  transmitted  to  New  York,  and 
from  there  back  to  Madison";  and  Shaw 
then  "accepted  said  bill  of  lading,  and  said 
it  would  be  all  right;  that  when  said  draft 
was  presented  it  would  be  paid."  This  draft, 
which  was  drawn  in  favor  of  one  Hunting- 
ton, was  one  of  those  which  Bullard  Bros, 
had  to  pay,  as  stated  in  the  original  petition. 
During  the  course  of  the  same  conversation 
Shaw  asked  Bullard  how  much  more  cotton 
his  firm  expected  to  buy  for  Tweedy,  and 
Bullard  replied,  "Between  seventy-five  and 
one  hundred  bales,  as  this  was  about  all 
there  was  left  at  and  around  Machen."  Bul- 
lard also  mentioned  the  names  of  certain 
parties  from  whom  his  firm  expected  to  buy 
some  50  bales,  and  told  Shaw  that  the  mem- 
bers of  his  firm  "would  not  come  again  to 
Madison  to  collect  on  their  bills  of  lading, 
but  would  draw  on  J.  D.  Tweedy  for"  the 
cotton  as  it  was  purchased.  "Shaw  said  that 
was  all  right.  He  did  not  say  that  he  would 
not  pay  the  drafts  as  he  had  been  doing ;  on 
the  contrary,  he  said,  in  addition  to  'that  was 
all  right'  that  J.  D.  Tweedy  was  getting 
along  nicely ;  that  be  (Shaw)  had  succeeded 
In  keeping  him  from  speculating,  and  he  was 
making  money."     For  the  price  of  the  cot- 


ton subsequently  purchased  and  shipped  to 
Tweedy  the  drafts  referred  to  in  the  original 
petition  as  having  been  drawn  on  Tweedy 
after  December  11th,  and  as  having  been  re- 
turned to  the  holders  with  notice  of  dishon- 
or, were  given  by  Bullard  Bros,  to  the  par- 
ties from  whom  the  cotton  was  bou^rht,  and 
with  whom  that  firm  was  tliereafter  forced 
to  settle.  By  another  amendment  to  the  pe- 
tition the  plaintiff  alleged  that  "Shaw  was 
cashier  of  the  Bank  of  Madison,  and  acting 
within  the  scope  of  his  authority  as  such 
cashier,  and  had  authority  to  make  the  state- 
ments and  enter  into  the  transactions"  above 
set  forth. 

A  trial  was  had  on  the  merits,  the  defend- 
ant bank  having,  by  its  answer,  denied  all 
liability  to  respond  to  the  plaintiff.  In  view 
of  the  evidence  submitted  pro  and  con,  the 
court  declined  to  leave  to  the  determination 
of  the  Jury  any  issue  save  as  to  the  liabili- 
ty of  the  defendant  with  respect  to  its  dis- 
honor of  the  Huntington  draft,  drawn  on 
Tweedy  by  Bullard  Bros.  In  payment  of  the 
Deiter  cotton,  which  the  plaintiff  claimed 
the  bank  had,  on  December  11th,  expressly 
agreed  to  pay  on  presentation.  The  jury  de- 
cided this  issue  in  favor  of  the  bank.  The 
plaintiff  made  a  motion  for  a  new  trial, 
therein  complaining  of  the  refusal  of  the 
court  to  submit  other  issues  to  the  jury,  and 
assigning  error  upon  certain  portions  of  the 
charge  of  the  court.  The  motion  for  a  new 
trial  was  overruled,  and  the  plaintiff  except- 
ed. A  cross-bill  of  exceptions,  in  which  com- 
plaint was  made  of  the  allowance  of  the  first 
amendment  to  the  petition,  was  thereupon 
sued  out  by  the  defendant  bank,  which  also 
therein  assigned  error  on  the  overruling  of 
a  demurrer  it  had  made  to  the  petition  as 
amended.  As  we  have  reached  the  conclu- 
sion that  the  judgment  denying  the  motion 
for  a  netv  trial  should  be  affirmed,  it  is  un- 
necessary to  further  deal  with  the  cross-bill 
of  exceptions. 

The  record  before  us  discloses  the  following 
facts:  The  president  of  the  bank  informed 
one,  if  not  both,  of  the  members  of  the  firm 
of  Bullard  Bros.,  that  the  only  way  in  which 
that  firm  could  protect  itself  in  its  dealings 
with  Tweedy  was  to  follow  the  usual  custom 
of  attaching  to  drafts  drawn  on  him  the  bills 
of  lading  representing  the  cotton  shipped  to 
him.  The  reply  received  was  to  the  effect 
that  Bullard  Bros,  could  not  adopt  this 
course,  as  it  was  necessary  for  Tweedy  to 
control  the  cotton  and  resell  it  to  his  cus- 
tomers before  actual  payment  by  substitut- 
ing for  the  bills  of  lading  sent  to  him  by 
Bullard  Bros,  other  bills  of  lading  which  he 
could  attach  to  drafts  drawn  on  such  custom- 
ers. At  the  beginning  of  the  season  Bol- 
lard Bros,  took  out  bills  of  lading  in  the 
name  of  the  firm  as  consignor,  and  sent 
them  direct  to  Tweedy.  The  bank  declined 
to  advance  Tweedy  on  these  bills  of  lading 
until  he  procured  the  indorsement  of  Bul- 
lard  Bros,   thereon,   indicating   that   fllrm*s 
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assent  to  his  transfer  of  the  same,  and  delaj 
was  occasioned  by  the  necessity  of  return- 
ing the  bills  of  lading  to  Bullard  Bros,  for 
Indorsement  Both  Tweedy  and  the  bank 
nrged  Bullard  Bros,  to  avoid  this  delay  by 
having  the  bills  of  ladin^issued  in  the  name 
of  Tweedy  as  consignor  as  well  as  con- 
signee. The  bank  did  assure  Bullard  Bros, 
that,  if  this  plan  was  pursued,  the  bank 
would  be  in  a  better  position  to  protect  the 
Interests  of  the  firm,  because  it  could  make 
advances  to  Tweedy  at  once  on  the  bills  of 
lading  sent  to  him,  and  he  would  thus  be  en- 
abled to  pay  the  drafts  drawn  on  him  for 
the  gotten  as  they  were  presented.  But  the 
bank  entered  into  no  agreement  with  Bul- 
lard Bros.,  with  or  without  consideration, 
whereby  the  bank  was  to  guaranty  the  pay- 
ment of  drafts  drawn  by  the  firm  on  Tweedy 
to  pay  for  cotton  shipped  to  him.  Nor  was 
the  cotton  so  shipped  in  any  sense  '"quasi 
trust  cotton."  On  the  contrary,  Bullard 
Bros,  sold  to  Tweedy  on  credit,  contemplat- 
ing that  he  should  deal  with  the  bills  of 
lading  as  his  own,  and  transfer  the  same  to 
the  bank,  and  trusting  to  him  to  raise  funds 
with  which  to  meet  the  drafts  drawn  on  him. 
In  other  words,  the  bank  had  the  right,  un- 
der the  circumstances,  to  treat  Tweedy  as  the 
owner  of  the  cotton,  to  accept  it  as  security 
for  advances  made  to  him,  and  to  make  pay- 
ment out  of  the  funds  deposited  to  his  cred- 
it in  such  manner  as  and  to  whomsoever  he 
might  direct,  irrespective  of  the  source  from 
which  such  funds  were  realised.  This  i>elng 
the  real  truth  of  the  matter,  as  conclusively 
shown  by  the  evidence,  the  court  certainly 
did  not  err  in  refusing  to  submit  to  the  jury 
any  of  the  plaintiff's  contentions  to  the  con- 
trary raised  by  the  pleadings.  The  court 
also  properly  declined  to  call  i>n  the  jury  to 
determine  whether  ^  or  not,  at  the  time  the 
dishonored  drafts  were  presented  to  Tweedy 
for  imyment,  he  had  on  deposit  sufficient 
funds  to  meet  the  same,  and  the  bank  accept- 
ed his  check  in  payment  of  these  drafts.  The 
evidence  discloses  that  the  allegations  in  the 
plalntlff^s  petition  in  this  'regard  had  no 
foundation  in  fact. 

As  to  whether  or  not  the  cashier  of  the 
defendant  bank  really  agreed  to  pay  the 
Huntington  draft  on  presentation,  the  evi- 
dence was  conflicting.  But,  however  this 
may  be,  it  does  not  appear  that  at  the  time 
the  promise  was  alleged  to  have  been  made 
Bullard  Bros,  had  any  ownership  of  or  con- 
trol over  the  bills  of  ladi,ng  representing  the 
cotton  for  which  that  draft  was  given.  The 
only  conclusion  warranted  by  the  testimo- 
ny is  thlit  these  bills  of  lading  had  been 
surrendered  to  and  belonged  to  Tweedy  at 
the  time  Hie  bank  advanced  money  thereon, 
and  that  the  advance  was  made  to  him,  and 


not  to  Bullard  Bros.  There  was  no  evidence 
that  he  assented  to  or  contemplated  payment 
of  the  draft  out  of  the  proceeds  of  these  par- 
ticular bills  of  lading.  The  court,  however, 
charged  the  Jury,  in  effect  that  If  they  be- 
lieved such  an  arrangement  was  made  by 
Bullard  with  the  cashier  of  the  bank,  and 
that  Tweedy  assent^  thereto,  the  bank 
would  be  liable  for  the  amount  of  the  Hunt- 
ington draft  if  it  was  returned  to  the  hold- 
er with  notice  of  dishonor;  but,  if  the  un- 
derstanding between  Tweedy  and  Bullard 
was  that  out  of  the  proceeds  of  the  $6,100 
worth  of  bills  of  lading,  the  bank  should  pay 
Bullard  only  the  amount  of  $5,500  received 
by  him,  then  the  difference  would  belong  to 
Tweedy,  and  the  bank  was  bound  to  credit 
his  account  with  that  amount  and  to  apply 
it  to  any  purpose  Tweedy  might  thereafter 
direct  This  charge  was  certainly  as  favor- 
able to  the  plaintiff  as  the  plaintiff  had  any 
right  to  demand  or  expect.  The  plaintiff 
failed  to  sustain  the  theory  on  which  the  pe- 
tition was  evidently  based,  vl2.,  that  the  bills 
of  lading  belonged  to  Bullard  Bros.,  and 
were  surrendered  to  the  bank  on  condition 
that  the  Huntington  and  other  outstanding 
drafts  would  be  paid  on  presentation  out  of 
the  proceeds.  Unless  Bullard  Bros,  owned  or 
controlled  the  bills  of  lading,  of  (if  they  be- 
longed to  Tweedy)  he  assented  to  the  pay- 
ment by  the  bank  of  the  outstanding  drafts, 
the  alleged  promise  of  its  cashier  to  pay 
them  on  presentation  was  wholly  v<rlthout 
consideration,  and  in  no  sense  binding  on 
the  bank  on  the  doctrine  of  estoppel,  or  upon 
any  other  theory  of  liability.  The  plaintiff's 
evidence  was  at  fault,  not  the  charge  of  the 
court. 

Judgment  on  main  bill  of  exceptions  affirm- 
ed; cross-bill  of  exceptions  dismissed.  All 
the  Justices  concur. 


(120  Ga.  1028) 
MOORE  V.   STATE. 

(Supreme  0>urt  of  (Georgia.    Aug.  12,  1904.) 

APPEAIi—DIVIDED      COURT—AJFIRMANCB. 

1.  This  case  being  for  decision  by  a  complete 
bench,  of  six  Justices,  who  are  evenly  divided  in 
opioion,  the  judgment  stands  affirmed  by  opera- 
ation  of  law. 

(Syllabus  by  the  Court.) 

Elrror  from  Superior  Court,  Gwinnett  Coun- 
ty. 

One  Mbore  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

H.  L.  Patterson,  for  plaintiff  in  error.  C. 
H.  Brand,  Sol.  Gen.,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 
^  1.  Bern  ApiMft]  and  Biror,  vol.  S,  Cent  Dig.  |  44S1. 
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(121  Ga.  488) 

GBOROIA  IRON  ft  GOAIi  CO.  ▼.  ALLISON 

et  al. 

(Supreme  Court  of  Georgia.     Dec.  20,  1904.) 

■JKCTMENT— EVIDENCE— MESNE   PBOFITS — 

PLEADING — ^rBACTIONAL   BECOVEAT— 

APPEAIi— AFFIRMANCE. 

Tilis  was  an  action  of  ejectment.  The  plain- 
tiffs relied  ui>on  paper  title  to  an  undivided 
four-fifths  interest  in  the  land  sued  for,  and 
upon  more  than  seven  years'  adverse  possession 
under  color  of  title  to  the  entire  tract  They 
showed  a  grant  of  the  land  from  the  state  to 
Henry  P.  Thomas  in  1836;  devise  by  will  of 
Henry  P.  Thomas  (who  died  in  1863)  to  his 
wife,  Ellen  E.  Thomas,  for  life,  with  remainder 
to  their  six  children  (two  of  whom  died  in  the 
lifetime  of  their  mother,  one  with  and  the  other 
without  issue) ;  conveyance  in  1889  by  the  four 
surviving  children  to  Ellen  B.  Thomas  of  their 
undivided  interests  in  the  land;  and  a  deed  by 
EUen  BX  Thomas  in  1890  to  one  of  the  plain- 
tiffs, by  which  she  sought  to  convey  the  entire 
fee.  The  evidence  as  to  the  continuity  of  the 
possession  of  the  plaintiffs,  and  as  to  whether 
one  of  the  tenants,  during  the  period  of  that 
possession,  held  as  the  agent  of  the  plaintiffs 
or  the  defendant,  was  somewhat  conflicting. 
The  defendant  relied  upon  a  chain  of  deeds  be- 
ginning in  1866,  and  possession  thereunder  by 
their  predecessors  in  title  prior  to  the  convey- 
ance to  the  plaintiffs.  The  court  directed  a  ver- 
dict for  the  plaintiffs  for  the  entire  tract  sued 
for,  and  left  the  question  of  mesne  profits  to 
the  jury,  who  found  for  the  plaintiff  $250. 
Held: 

1.  The  evidence  demanded  a  verdict  for  the 
plaintifb  for  a  five-sixths  undivided  interest  In 
the  property;  but,  the  evidence  upon  which  it 
was  sought  to  establish  a  claim  to  a  prescrip- 
tive title  to  the  remainder  not  being  free  from 
conflict,  the  jury  should  have  been  allowed  to 
pass  upon  that  claim;  King  v.  Sears,  18  S.  E. 
830,  91  Ga.  589  (7). 

2.  There  was  some  evidence  to  support  the 
finding  of  the  jury  as  to  mesne  profits. 

3.  The  fact  that  the  plaintiffs  are  suing  for 
the  entire  fee  does  not  prevent  them  from  re- 
covering an  undivided  fractional  part.  Wolfe 
v.  Baxter,  13  S.  B.  18,  86  Ga.  706.  And  in  a 
case  like  the  present,  where  there  is  evidence 
to  sustain  the  contention  of  the  plaintiffs  that 
they  are  entitled  to  the  entire  fee,  it  is  not  neces- 
sary that  they  amend  their  pleadings  in  order 
to  recover  a  fractional  interest. 

4.  As  the  evidence  demanded  a  finding  for  the 
plaintiffs  for  a  five-sixths  undivided  interest  in 
the  land,  and  as  the  only  effect  of  sending  the 
case  back  for  a  new  trial  would  be  to  prolong 
the  litigation  as  to  the  remaining  one-sixth,  the 
judgment  will  be  affirmed,  provided  the  plain- 
tiffs will  write  off  from  the  verdict  directed  in 
their  favor  a  one-sixth  undivided  interest  in 
the  land,  and  also  one-sixth  of  the  amount  found 
by  the  jurv  in  their  favor  as  mesne  profits; 
otherwise  the  judgment  will  be  reversed. 

(Syllabus  by  the  Court) 

Error  from  Superior  Ck>nrt,  Bartow  Coun- 
ty; A.  W.  Flte,  Judge. 

Action  by  J.  T.  Allison  and  others  against 
the  Georgia  Iron  &  Coal  Company.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Affirmed  on  conditions. 

John  W.  ft  Paul  F.  Akin,  for  plaintiff  tn 
error.  J.  M.  Neel  and  John  T.  Norris,  for 
defendants  in  error. 

CANDLER,  J.  Judgment  affirmed  on  con- 
dition.   All  the  Justices  concur. 


Z 


1 1.  See  SUectment,  vol.  17,  Cent.  Dig.  |  S7S. 


(121  Qa.  600) 

NEAIi  LOAN  ft  BANKING  00.  T.  CHA» 

TAIN.  Treasurer. 

(Supreme  Court  of  Georgia.     Dec.  21,  1904.) 

MANDAMUS  TO   COUNTY— BEMEDT   AT    UkW— C8- 

TOPPBIr— COUNTY   WABBANT— rAILUSB 

TO  BEGI8TEB— PLEADING. 

1.  The  petition  was  good  as  against  a  general 
demurrer. 

2.  Where  suit  is  brought  against  a  eoonty  ^o 
warrants  drawn  by  the  ordinary,  and  the  county 
demurs  on  the  ground  that  the  plaintiff's  rem- 
edy, if  any,  is  by  mandamus  a^mst  the  county 
treasurer,  and  the  suit  is  dismissed  on  this 
ground,  the  treasurer  will  not  be  heard,  when 
subsequently  made  the  defendant  in  a  petition 
for  mandamus  to  require  him  to  pay  the  war- 
rants, to  urge  that  the  plaintiff  has  a  complete 
remedy  at  law,  other  than  by  mandamus. 

8.  Failure  to  register  a  warrant  drawn  by 
the  ordinary  of  a  county  may  subordinate  the 
payment  of  the  warrant  to  that  of  others  duly 
registered,  but  it  does  not  render  the  warrant 
void.    ■ 

4.  An  order  drawn  by  the  ordinary  of  a  coun- 
,  on  the  treasurer  for  the  payment  of  a  debt 
ue  by  the  county  is  evidence  of  an  adjudication 

by  the  ordinary  that  the  amount  stated  in  the 
order  is  due,  and  the  treasurer  cannot  ^  be- 
hind this  judgment,  except  for  fraud  or  mistake 
as  to  the  amount  of  the  Indebtedness. 

5.  The  orders  which  it  was  sought  to  require 
the  treasurer  in  the  present  case  to  pay  desig- 
nated with  sufficient  particularity  the  fund  upon 
which  they  were  drawn. 

6.  The  law  will  presume  that,  in  the  drawing 
of  a  county  warrant,  all  the  officers  concerned 
therewith  have  performed  their  duty,  and  a  pe- 
tition for  mandamus  seeking  to  require  the  pay- 
ment of  the  warrant  by  the  treasurer  need  not 
so  aflege.  The  contention  that  such  is  not  the 
case  is  matter  for  answer^  and  not  demurrer. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fannin  Coon- 
ty;  Geo.  F.  Gober,  Judge. 

Petition  by  the  Neal  Loan  ft  Banking  Com- 
pany against  J.  D.  Chastaln  for  writ  of  man- 
damus. From  an  order  denying  the  writ, 
plaintiff  brings  error.    Reversed. 

Westmoreland  Bros.,  for  plaintiff  in  error. 
Tlios.  A.  Brown,  O.  R.  Du  Pree,  and  J.  Z. 
Foster,  for  defendant  in  error. 

CANDLER,  J.  This  was  a  petition  for 
mandamus  filed  jn  the  superior  court  of  Fan- 
nin county  by  the  Neal  Loan  ft  Banking 
Company  against  Chastaln,  as  treasurer  of 
that  county;  seeking  to  compel  him  to  pay 
certain  warrants  drawn  on  him  by  the  ordi- 
nary of  the  county  in  favor  of  Golocke,  and 
transferred  to  the  bank.  A  mandamus  nisi 
was  issued  on  the  petition,  but  on  the  hear- 
ing the  application  for  a  mandamus  abso- 
lute was  refused,  and  the  plaintiff  excepted. 

The  petition  alleged  that  on  July  7,  1900, 
Wilson,  the  tlien  ordinary  of  Fanntn  county, 
made  and  delivered  to  Golucke  a  certain  or- 
der on  the  treasurer  of  the  county,  "whereby 
he  adjudged  that  there  was  due  said  Go- 
Incke,  and  whereby  he  directed  said  treasur- 
er to  pay  said  Golucke,  the  sum  of  two  hun- 
dred and  fifty  dollars,  in  part  payment  for 
the  plans  and  specifications  of  the  new  court- 
house qt  said  Fannin  county;  said  amount 
to  be  paid  out  of  the  taxes  of  said  county 
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Bpecially  leyied  for  that  parpoae,  and  to  be 
collected  during  the  year  1900;  said  order 
bearing  Interest  from  date  at  7  per  cent  per 
annum";  tbat  on  August  22,  1900,  the  ordi- 
nary made  and  delivered  to  Qolucke  &  Co. 
another  order,  '^berel^  he  adjudged  tbat 
the  county  of  Fannin  was  indebted  to  said 
J.  W.  Golucke  &  Co.,  and  whereby  he  di- 
rected the  treasurer  of  said  county  to  pay 
to  said  J.  W.  Qolucke  &;  Co.,  or  order,  the 
sum  of  four  hundred  and  fifty-eight  «Vio» 
dollars,  in  full  for  balance  due  for  plans  and 
specifications  for  the  county  courthouse  of 
Fannin  county,  and  dhrected  that  the  same 
be  paid  out  of  the  county  funds  to  be  raised 
by  taxes  for  the  year  1900;  and  said  judg- 
ment and  order  provided  that  the  same 
should  bear  interest  at  the  rate  of  eight  per 
cent  from  the  date  thereof  until  paid."  It 
was  alleged  that  subsequently  to  the  dates 
on  which  these  orders  were  issued,  and  be- 
fore they  became  due,  they  were  transferred 
for  value  to  the  plaintiff  bank  by  the  payees; 
that  in  the  latter  part  of  the  year  1900,  and 
after  the  special  tax  referred  to  had  been 
collected,  petitioner  presented  the  orders  to 
the  treasurer  of  Fannin  county  for  pay- 
ment, wlilch  was  refused,  and  that  the  treas- 
urer still  refuses  to  pay  the  orders,  although 
he  has  in  his  hands  as  treasurer,  or  should 
have,  funds  applicable  to  their  payment  It 
was  further  alleged  that  the  amounts  rep- 
resented by  the  two  orders  constitute  a  part 
of  the  indebtedness  of  the  county  incurred  in 
the  erection  of  a  new  courthouse  building  at 
Blue  Ridge,  in  Fannin  county,  for  the  pay- 
ment of  the  cost  of  which  a  special  tax  was 
levied  by  the  ordinary  as  provided  by  law; 
that  the  tax  was  collected  and  paid  into  the 
county  treasury  in  an  amount  more  than 
sufficient  to  pay  the  judgments;  and  that 
the  refusal  of  the  treasurer  to  pay  them  is 
contrary  to  law.  The  petition  set  up  that 
the  plaintiff  had  no  adequate  remedy  at  law, 
except  by  mandamus,  and  alleged  that  on 
April  18,  1903,  it  filed  suit  in  the  city  court 
of  Atlanta  against  J.  W.  Golucke  and  the 
county  of  Fannin,  asking  for  a  Judgment  on 
the  two  orders,  and  that  the  suit  was  dis- 
missed on  a  special  demurrer  filed  by  ^he 
defendant  county  on  the  ground  that  the 
plaintiff's  remedy  was  by  petition  fot  man- 
damus against  the  treasurer  of  that  county, 
rather  than  by  suit  on  the  orders.  The  peti- 
tion was  duly  verified,  and  copies  of  the  or- 
ders were  attached  as  exhibits.  The  treasurer 
filed  no  answer,  but  demurred  on  the  follow- 
ing grounds:  (1)  The  petition  sets  fofth  no 
cause  of  action.  (2)  The  plaintiff  has  a  com- 
plete and  adequate  remedy  at  law.  (3)  The 
petition  does  not  show  that  Either  of  the 
orders  which  constitute  the  cause  of  action 
has  been  registered  as  required  by  law,  or 
recorded  on  the  minutes  of  Fannin  county, 
or  other  records  of  that  county.  (4)  It  does 
not  show  that  either  of  the  orders  is  based 
upon  any  contract  entered  into  by  the  ordi- 
nary of  Fannin  county,  or  any  other  person 


in  behalf  of  the  county.  (5)  It  does  not 
show  that  either  of  the  orders  is  based  upon 
any  contract  In  writing  entered  on  the  min- 
utes or  other  records  of  the  county.  <6)  Nei- 
ther one  of  the  orders  designates  upon  what 
particular  fund  it  is  drawn,  and  out  of  which 
payment  is  to  be  made.  (7)  The  petition 
does  not  show  that  the  issuing  of  either  of 
the  orders  was  authorized  by  law.  (8)  It 
does  not  show  that  any  consideration  moved 
from  the  payee  to  the  county  for  the  issuing 
of  either  of  the  orders.  (9)  It  does  not  al- 
lege any  amount  in  the  hands  of  the  de- 
fendant applicable  to  the  payment  of  either 
of  the  orders.  (10)  It  does  not  show  that 
the  defendant  has  now,  or  has  ever  had,  in 
his  charge,  any  funds  applicable  to  the  or- 
ders, or  any  part  of  either  of  them,  over  and 
above  all  other  claims  having  priority  as  to 
payment  to  said  orders.  (11)  It  does  not  al- 
lege any  amount  of  money  in  the  hands  of 
the  defendant  for  any  purpose.  (12)  It  does 
not  show  that  any  amount  of  money  was 
collected  in  Fanhin  county  in  the  year  1900, 
or  any  other  year,  as  taxes.  (13)  It  does  not 
show  what  per  cent  of  taxes  was  levied  by 
the  ordinary  for  the  payment  of  the  ordws, 
or  either  of  them,  nor  does  it  show  that  the 
ordinary  issued  any  order,  and  entered  it 
upon  his  minutes,  which  specified  the  per 
cent  of  taxes  levied  for  such  purpose  for 
the  year  1900  or  any  other  year;  nor  does 
it  show  that  a  copy  of  the  orders  was  ever 
advertised  by  the  ordinary  for  30  days,  or 
any  length  of  time,  in  the  manner  prescrib- 
ed by  law,  within  the  limits  of  the  county; 
nor  does  it  show  that  a  copy  of  such  an 
order  was  furnished  the  tax  collector.  (14) 
It  does  liot  show  any  contract  of  the  ordi- 
nary, entered  or  recorded  on  his  minutes, 
authorizing  the  issuing  of  either  of  the  or- 
ders. After  hearing  argument  on  the  peti- 
tion and  demurrer,  the  court  passed  an  order, 
the  legal  effect  of  which  was  to  sustain  the 
demurrer  and  dismiss  the  petition,  and  it 
is  to  this  order  that  the  plaintiff  now  ex- 
cepts. 

1,  2.  The  first  and  second  grounds  of  the 
demurrer  are  general  in  their  nature,  and  a 
careful  reading  of  the  petition  satisfies  us 
that  they  are  entirely  without  merit.  In 
treating  them,  we  will  also  dispose  of  most 
of  the  grounds  which  are  special  in  form. 
As  to  the  first  ground,  an  examination  of 
the  petition  shows  that  there  is  certainly 
enough  alleged  to  authorize  the  Judge,  in 
the  absence  of  an  answer,  to  enter  a  Judg- 
ment requiring  the  treasinrer  to  pay  the  or- 
ders. 'It  was  alleged  that  these  orders  were 
issued  in  payment  for  services  rendered  the 
county  in  the  preparation  of  planp  and  speci- 
fications for  a  new  courthouse;  that  they 
were  issued  by  the  proper  authorities  of 
the  county;  that  demand  for  payment  had 
been  made  and  payment  refused;  and  that 
mandamus  was  the  only  remedy  available 
to  the  plaintiff.  To  meet  the  second  general 
ground,  the  plaintiff  set  up  the  demurrer 
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to  Its  suit  in  Fulton  county  filed  by  the  coun- 
ty of  Fannin,  by  means  of  which  the  county 
had  procured  the .  dismissal  of  the  suit  on 
the  ground  that  the  plaintiff's  remedy  was 
by  mandamus  against  the  treasurer.  It  Is 
well  settled  that  one  cannot  In  one  court 
set  up  matter  from  which  he  receives  a 
benefit  by  an  adjudication  In  his  favor,  and 
In  a  subsequent  action  repudiate  his  posi- 
tion taken  In  the  first  In  other  words, 
courts  of  Justice  will  not  allow  a  party  to 
blow  hot  and  cold.  He  cannot  say  when 
sued  In  one  court  that  the  plaintiff's  only 
remedy  is  by  mandamus  against  the  treas- 
urer, and,  after  obtaining  an  adjudication 
In  his  favor,  claim,  when  mandamus  Is 
brought  against  the  treasurer,  that  that  rem- 
edy will  not  He.  It  does  not  make  any  differ- 
ence that  the  suit  in  the  dty  court  of  At- 
lanta was  against  the  county,  while  the  de-( 
fendant  In  the  present  action  is  the  treas- 
urer, for,  in  a  very  real  sense,  and  to  all 
intents  and  purposes,  the  defendant  In  each 
action  is  the  same. 

ft.  It  was  not  necessary  for  the  petition 
to  allege  that  either  of.  the  orders  had  been 
registered,  nor  that  they  had  been  recorded 
on  the  minutes  of  the  ordinary  of  Fannin 
county,  or  any  other  public  record.  These 
were  duties  which  the  law  required  the  ordi- 
nary to  perform,  and  It  will  be  presumed,  un- 
til the  contrary  is  shown,  that  he  performed 
them.  Registry  with  the  treasurer  is  a  re- 
quirement of  law,  which,  if  not  complied 
with,  may  cause  payment  to  be  deferred  to 
that  of  other  orders  duly  registered;  but 
the  failure  to  register  the  orders  would  cer- 
tainly not  render  them  void,  nor  would  it 
be  any  excuse  for  their  nonpaymtot  if,  at 
the  time  of  their  presentation,  or  at  any 
other  time  prior  to  the  bringing  of  the  suit, 
there  were  any  funds  in  the  hands  of  the 
treasurer  arising  from  the  taxes  collected 
for  the  purpose  of  paying  for  the  erection 
of  the  courthouse.  If  no  such  funds  were 
in  his  hands  at  that  time,  the  fact  should  be 
set  up  by  answer.  It  Is  not  matter  for  de- 
murrer. 

4.  It  was  likewise  unnecessary  for  the 
petition  to  allege  that  the  orders  were  based 
upon  any  contract  entered  into  between  the 
county  authorities  and  the  architect  to  whom 
they  were  made  payable,  first,  because,  in 
the  absence  of  evidence  to  that  effect,  the 
law  will  not  presume  that  the  ordinary  vio- 
lated his  duty  by  issuing  an  order  for  pay- 
ment for  services  without  having  contracted 
for  those  services;  and,  second,  because  the 
treasurer  cannot  go  behind  the  Judgment  of 
the  ordinary  directing  ^he  payment  of  the 
sums  set  out  in  the  orders,  nor  set  up  any 
want  of  authority  tn  the  ordinary  to  issue 
them,  unless  he  can  show  that  they  were 
fraudulent,  or  that  the  ordinary  made  a  mis- 
take as  to  the  amount  adjudged  to  be  due. 
Shannon  v.  Reynolds,  78  Ga.  761,  8  S.  B. 
653.  We  think  It  clearly  appears  upon  the 
face  of  the  orders  that  the  ordinary  acted 


within  his  Jurisdiction.  The  orders  are  evi- 
dence of  his  Judgment,  and  are  as  conclu- 
sive as  any  other  Judgment  of  that  court 
upon  matters  devolving  upon  tiie  ordinary 
of  the  county.  In  the  case  of  Ck>leman  v. 
Neal,  8  Ga.  660  (2),  it  was  held  that,  "after 
an  order  granted  by  the  inferior  court  on 
the  county  treasurer,  to  pay  a  creditor  of 
the  county  so  much  money,  it  is  not  in  the 
power  of  the  treasurer  to  defend  himself 
for  causes  existing  prior  to  the  granting  of 
the  order."  Bee,  also,  Beall  v.  State,  0  Ga. 
367. 

5.  The  sixth  ground  of  the  demurrw  raiae« 
a  question  about  which  we  are  not  so  clear. 
There  Is  no  doubt  that  the  second  order  des- 
ignates with  sufficient  certainty  the  particu- 
lar fund  upon  which  it  Is  drawn,  and  out  of 
which  payment  is  directed  to  be  made.  The 
first  Is  not  so  definite,  but  we  are  inclined  to 
hold  that  it  also  points  out  the  fund  upon 
which  it  is  drawn.  Taking  the  order  and 
the  allegations  of  the  petition  together,  we 
are  satisfied  that  there  is  enough  in  the  two 
to  require  an  answer  to  the  petition.  The 
petition  alleges  that  the  order  was  drawn 
on  a  special  fund  raised  by  taxes  levied  in 
1900  for  payment  for  the  courthouse  of  Fan- 
nin county.  The  two  orders  show  that  they 
were  drawn  to  pay  for  the  plans  and  specifi- 
cations prepared  by  the  architect  for  the 
courthouse.  There  was  but  one  fund  out  of 
which  the  orders  could  be  paid,  and,  while 
the  first  one  was  not  technically  accurate, 
still  we  are  not  prepared  to  hold  that  it  was 
void  for  failing  to  definitely  point  out  the 
fund  on  which  it  was  drawn.  If  the  treasurer 
did  not  have  in  his  hands  at  the  time  of  the 
presentation  of  these  orders  sufiident  money 
to  pay  them,  or  if  sufficient  money  had  not 
come  into  his  hands,  to  the  credit  of  the 
courthouse  fund,  at  the  time  of  bringing  suit, 
an  answer  to  that  effect  would  have  pro- 
tected him;  but  this  was  matter  for  answer* 
and  not  for  demurrer. 

6.  What  has  been  already  said  applies  also 
to  the  7th  and  8th  grounds  of  the  demurrer. 
The  9th,  10th,  11th,  12th,  18th,  and  14th 
grounds  are  equally  without  merit  It  was  not 
necessary  that  the  petition  show  the  particu- 
lar amount  collected  for  the  payment  of  char- 
ges a^inst  the  county,  growing  out  of  the 
erection  of  a  new  courthouse.  It  did  allege 
the  levy  and  collection  of  a  special  tax  for 
this  purpose,  and  that  the  treasurer  had,  or 
should  have  had.  In  his  hands,  from  the  col- 
lection of  that  tax,  an  amount  sufficient  to 
imy  ii  A  reading  of  the  petition  will  show 
that,  as  a  matter  of  fact,  the  10th  paragraph 
of  the  demurrer  is  not  true.  It  was  not  nec- 
essary to   allege  the   specific   amount   col- 

.lected.  The  law  will  presume  that  the  ordi- 
nary levied  the  tax  for  the  payment  of  this 
indebtedness,  that  he  levied  such  a  per  cent 
as  would  raise  a  sufficient  amount  to  dis- 
charge the  claim,  that  the  tax  collector  per- 
formed his  duty  and  collected  the  tax,  and 
that  the  money  was  paid  into  his  hands.    He 
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bad  no  legal  right  to  pay  tbe  money  out  for 
any  other  Indebtedness  than  that  growing 
out  of  the  erection  of  the  courthonse,  and  the 
law  win  presume  that  these  several  officers 
performed  their  duties,  unless  the  contrary 
Is  shown.  The  laW  also  requhred  the  ordi- 
nary to  advertise  the  levy,  and  the  same  pre- 
sumption as  to  the  performance  of  this  duty 
will  obtain. 

We  hare  thus  dealt  In' detail  with  the  nu- 
merous grounds  of  the  demurrer,  for  the  rea- 
son that  the  order  dismissing  the  petition 
and  refusing  to  make  the  mandamus  absolute 
does  not  show  upon  what  ground  it  was 
based,  and  it  has  thus  been  necessary  to 
treat  of  every  ground  that  the  Judge  had  be- 
fore him.  A  great  part  of  the  demurrer  was 
composed  of  matter  which  could  only  be 
properly  set  up  in  an  answer.  As  we  have 
shown,  so  much  of  It  as  was  properly  mat- 
ter for  demurrer  was  not  legally  sufficient, 
and  should  not  have  been  sustained; 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(121  Ga.  661) 

NEWBERRY  v.  TENANT. 
(Supreme  Court  of  Georgia.     Dec  '  21,  1904.) 

AFPEAI>— ASSIGNKENT  OF  EBBOB— BUJi  OF  BX* 

CEPTIONS— DISHI8SAL. 

1.  A  Statement  in  a  bill  of  exceptions  that 
**p]aint]ff  excepts  to  said  verdict  and  judgment 
as  being  contrary  to  law^  is  not  a  valid  as- 
signment of  error,  and  will  not  be  considered 
by  this  court  Rodgers  v.  Black,  25  S.  B.  20, 
99  Ga.  142. 

2.  A  direct  bill  of  exceptions  to  a  ruling  made 
pendente  lite,  which  does  not  assign  error  upon 
any  final  judgment,  will  not  be  entertained  by 
this  court.  Kibben  v.  Coastwise  Dredging  Co., 
48  S.  E.  830,  120  Ga.  899. 

3.  Accordingly,  where  the  only  attempt  to  as- 
sign error  upon  a.  final  Judgment  was  ineffective 
for  the  reason  stated  in  the  first  headnote  above, 
and  every  other  assignment  of  error  was  in  the 
form  of  a  direct  exception  to  a  ruling  made 
pendente  lite,  the  writ  of  error  must  oe  dis- 
missed. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Early  County; 
H.  C.  SheflAeld,  Judge. 

Action  between  Elizabeth  Newberry  and 
C.  J.  Tenant  From  the  Judgment,  Newber- 
ry brings  error.    Dismissed. 

W.  C.  Worrill,  R.  H.  Sbefi9eld,  an4  Shep- 
ard  Bryan,  for  plaintiff  in  error,  A.  G. 
Powell,  for  defendant  in  error. 

CANDLER,  J.  Writ  of  error  dismissed. 
All  the  Justices  concur. 

aZi   Ga.  555) 

MILLEDGEVILLE  WATER  CO.  et  aL  v. 

EDWARDS. 

(Supreme  Court  of  Georgia.     Dec.  21,  1904.) 

WATEB    OOHPANIB»— CONTBACTS    WITH    8UPKB- 
IRTEN  DENT— VALIDITY— M  UTUALITT. 

1.  Tbe  superintendent  of  a  waterworks  com- 
pany had  apparent  authority  to  make  contracts 
generally  on  behalf  of  the  company  with  its 
customers,  though  in  reality  his  authority  was 
limited  by  the  rules  and  by-laws  of  the  company 


to  the  making  of  contracts  at  the  regular  rates 
charged  for  water.  These  rates  were  generally 
known  to  the  public,  but  the  limitation  on  the 
authority  of  the  superintendent  was  not.  The 
plaintiff  made  a  special  contract  with  the  com- 
pany, through  the  superintendent,  knowing  that 
the  rate  charged  him  was  lower  than  that  usual- 
ly charged  by  the  company,  but  not  Imowing 
and  not  being  chargeable  with  knowledge  of  the 
superintendent's  lack  of  authority  in  this  re- 
spect Held,  that  the  contract,  being  within  the 
apparent  authority  of  the  superintendent,  which 
the  company  held  him  out  to  the  world  as  pos- 
sessing, was  binding  on  the  company. 

2.  A  contract  by  the  terms  of  which  a  water- 
works company  aarees  to  furnish  water  to  a  con- 
sumer at  a  greatly  reduced  rate — the  consumer 
agreeing  on  his  part  to  lay  his  own  pipe  and  put 
in  his  own  fixtures,  at  an  expense  of  several 
hundred  dollars,  and  to  allow  the  company  to 
tap  his  pipe  for  the  purpose  of  supplying  other 
customer^  with  water — ^is  not  void  for  Tack  of 
mutuality,  even  though  the  consumer  be  under 
no  obligation  to  take  the  water  for  any  given 
length  of  time.  Especially  is  such  a  contract 
binding  on  the  company  when  it  Is  executed  on 
the  part  of  the  consumer. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Baldwin  Coun- 
ty; H.  Q.  Lewis,  Judge. 

Action  by  J.  H.  Edwards  against  the  Mil- 
ledgeville  Water  Company  and  another. 
Judgment  for  plalntiir.  Defendants  bring  er- 
ror.   Afdrmed. 

See  42  S.  B.  417. 

Hines  &  Vinson  and  HbII  &  Wimberly,  for 
plaintiffs  in  error.  Allen  &  Pottle,  for  de- 
fendant in  error. 

CANDLBB^J,  Bdwards  conducted  a  dairy 
and  truck  farm  about  two  miles  from  the 
center  of  the  city  of  Milledgeville.  The  Mll- 
ledgeville  Water  Cqpipany,  a  corporation, 
supplied  water,  for  a  consideration,  to  that 
dty  and  its  residents.  Wilson,  since  de- 
ceased, was  superintendent  of  the  Milledge- 
ville Water  Company.  Bdwards'  residence 
was  more  than  a  mile  from  the  nearest  main 
of  the  water  company.  Bdwards  chiims  that 
in  the  year  1897  Wilson  solicited  him  as  a 
customer  of  the  water  company;  that  he 
realized  the  great  advantage  to  him  of  an 
unlimited  supply  of  water,  eq>ecially  in  the 
operation  of  his  dairy,  but  was  not  willing  to 
subscribe  to  the  regular  rates  charged  by  the 
company;  and  that  finally,  at  the  urgent  so- 
licitation of  Wilson,  he  entered  into  an  oral 
agreement  with  the  water  company,  through 
Wilson,  as  its  agent,  by  the  terms  of  which 
he  was,  at  his  own  expense,  to  lay  pipes 
from  his  residence  to  the  nearest  main  of  the 
company,  make  the  necessary  connections,  and 
supply  bis  own  plugs,  faucets,  and  other 
materials,  while  the  water  company  agreed, 
on  its  part,  to  furnish  him  water  during  the 
term  of  its  contract  with  the  city  of  Milledge- 
ville at  a  rental  of  $12.50  per  annum.  He 
alleges  that  he  fulfilled  his  part  of  the  con- 
tract, by  laying  the  pipes  and  making  the 
connections  as  agreed,  at  an  expense  to  blm 
of  several  hundred  dollars;  that  recently  the 
water  company  has  served  notice  upon  him 
that  it  will  no  longer  furnish  tdm  with  water 
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at  the  rate  stipulated  by  bis  contract,  but  will 
exact  of  him  a  much  higher  rate,  in  default 
of  the  payment  of  which  It  will  cut  off  his 
supply  of  water;  and  that  to  deprive  him  of 
his  water  supply  would  greatly  injure  his 
business,  while  the  exaction  of  a  higher  rate 
would  be  In  violation  of  the  contract  Into 
which  it  entered.  He  alleges  that  the  water 
company  is  Insolvent  and  unable  to  respond 
in  damages,  and  he  prays  for  an  injunction 
against  the  water  company  and  Whitaker, 
Its  present  superintendent,  to  restrain  them 
f^om  disconnecting  his  pipes  from  their  wa- 
ter main,  and  from  interfering  with  his  use 
of  the  water  under  the  terms  of  the  contract 
alleged.  The  water  company  denies  that 
such  a  contract  was  made,  or,  if  jaought  to 
be  made,  that  Wilson  had  any  authority  to 
make  It  It  admits  that  for  several  years  Ed- 
wards has  been  getting  water  trom  It  for 
$12.50  per  annum,  but  claims  that  this  was 
the  regular  rental  for  two  faucets,  and  that, 
when  it  ascertained  from  an  Inspection  of 
the  premises  that  Edwards  was  using  more 
than  that  number  of  faucets,  it  immediately 
notified  him  that  he  must  pay  an  additional 
amount  therefor,  or  suffer  his  supply  to  be 
cut  off.  It  contends  that  Mrs.  Edwards,  anQ 
not  Edwards,  owned  the  premises  where  the 
water  was  supplied,  and  that  the  written 
consent  of  the  owner  did  not  accompany  the 
application  for  water,  as  required  by  its  rules, 
and  this  is  set  up  in  bar  of  the  relief  sought 
It  denies  all  the  material  allegations  made 
by  Edwards,  and  Insists  that  an  injunction 
should  not  be  granted.  It  Is  now  before  this 
court  as  plaintiff  in  error  in  a  bill  of  excep- 
tions to  the  judgment  of  the  superior  court 
of  Baldwin  county,  which,  after  a  jury  trial 
resulting  in  a  verdict  for  the  plaintiff,  en- 
'  joined  it  as  prayed. 

The  motion  for  a  new  trial  contains  28 
grounds,  many  of  which  raise  practically  the 
same  question.  We  will  take  up  two  ques- 
tions which,  in  our  opinion,  constitute  the 
vital  issues  in  the  case,  viz.,  whether  or  not, 
under  the  evidence,  the  jury  were  authorized 
to  find  that  Wilson,  the  superintendent  of  the 
water  company,  had  the  power  to  make  for 
it  a  contract  of  the  nature  of  the  one  under 
consideration;  and  If,  having  that  power,  he 
made  the  contract  claimed  by  the  plaintiff, 
whether  or  not  that  contract  was  unilateral 
and  unenforceable  for  lack  of  mutuality. 

It  was  not  denied  that  Wilson  was  a  gen- 
eral agent  of  the  defendant  company.  His 
duties,  as  stated  by  the  secretary  of  that 
company,  were  "to  collect  the  rents  and  make 
contracts  as  prescribed  in  books  of  rules  and 
regulations,  and  to  look  after  the  operation 
of  the  plant"  Many,  if  not  most,  of  the  con- 
tracts made -by  the  defendant,  were  in  his 
name  and  by  his  authority.  It  was  contend- 
ed, however,  that  his  authority  to  contract 
in  the  name  of  the  company  was  limited  to 
the  rates,  rules,  and  regulations  prescribed 
by  the  company,  and  that  he  had  no  power  to 
contract  to  furnish  water  at  a  lower  rate  than 


those  laid  down  in  the  regulations  by  which 
he  was  bound.  This  contention  was  amply 
supported  by  evidence  for  the  defendant  It 
does  not  appear,  however,  that  this  restric- 
tion of  his  authority  was  known  to  the  plain- 
tiff, or  that  he  was  in  any  way  chargeable 
with  notice  of  it  Nor  does  It  appear  that 
the  public  were  on  notice  as  to  who  fixed  the 
rates  to  be  charged  for  water.  The  public 
were  not  warned  that  his  powers  were  lim- 
ited. On  the  contrary,  the  matter  seems  to 
have  been  locked  in  the  corporate  bosom — a 
secret  known  only  to  directors  and  general 
officers,  most  of  whom  reiAded  in  the  distant 
state  of  Pennsylvania.  Assuming  that  the 
contract  was  unauthorized,  there  can  be  no 
question  as  to  ratification,  for  the  evidence 
is  all  to  the  effect  that,  as  soon  as  it  was 
discovered  that  Edwards  was  using  a  greater 
number  of  faucets  than  that  for  which  he 
was  being  charged  on  the  books  of  the  com- 
pany (a  fact  which  was  not  shown  to  have 
been  imparted  by  Wilson  to  the  officers  of  the 
xx>mpany,  and  which  they  appear  to  have  dis- 
covered only  upon  an  inspection  of  the  plain- 
tilTs  premises  after  the  death  of  Wilson),  he 
was  notified  without  delay  that  he  must  pay 
the  regular  rate  in  the  future.  Aside  from 
the  question  of  ratification,  however,  if  Wil- 
son was  held  out  to  the  world  as  an  agent 
with  general  powers  to  contract  in  the  name 
of  the  defendant,  and  no  notice  was  given  of 
any  restriction  on  those  powers,  and,  on  the 
faith  of  his  known  relations  to  the  company, 
Edwards  entered  Into  a  valid  contract  with 
the  company  through  his  agency,  in  the  fal- 
Ailment  of  which  he  incurred  an  expense 
which  he  otherwise  would  not  have  incurred, 
the  principal  would  be  held  to  tb^  contract 
regardless  of  the  fact  that  the  agent  exceed- 
ed his  authority.  It  is  a  well-settied  prin- 
ciple of  the  law  of  agency  that  a  principal 
is  bound  by  the  acts  of  his  agent  within  the 
apparent  authority  which  the  principal  him- 
self knowingly  permits  the  agent  to  assume, 
or  which  he  holds  the  agent  out  to  the  public 
as  possessing.  1  Am.  ft  Eng.  Enc.  L.  (2d  Ed.) 
d89;  City  Bank  v.  Kent  57  6a.  283;  Blaisdell 
V.  Bohr,  77  Ga.  881.  As  we  have  already 
shown,  Wilson  was  the  general  agent  of  the 
water  company — ^held  out  to  the  public  as  one 
having*  authority  to  sign  contracts  in  its  be- 
half. On  the  other  hand,  the  public  were  al- 
so on  notice  as  to  what  the  regular  rates  of 
the  company  were,  and  the  plaintiff  liimself 
knew  that  he  was  making  a  contract  for  wa- 
ter at  a  lower  rate  than  that  granted  the 
general  public.  In  other  words,  he  made  a 
special  contract  with  a  general  agent  By  a 
**special  contract**  we  do  not  mean  to  say  that 
he  knew  that  he  was  making  a  contract  out- 
side the  authority  of  the  agent  for,  if  that 
were  true,  the  discussion  would  end  right 
there;  but  he  knew  that  the  usual  and  reg- 
ular rates  were  being  varied  for  his  benefit 
The  decision  of  this  branch  of  the  case,  then, 
turns  upon  the  single  question  whether  or 
not  the  knowledge  of  Edwards  as  to  the 
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regular  and  usual  rates  charged  by  the  com- 
pany, and  that  these  rates  were  heing  varied 
for  his  benefit^  was  sufficient  to  put  him  on 
inquiry  as  to  the  authority  of  the  agent  to  so 
vary  them.  As  Wilson  was  held  out  to  the 
world  a9  an  agent  having  general  powers  to 
contract  in  behalf  of  the  defendant  company, 
and  as  he  was  admitted  to  have  had  gen- 
eral supervisory  powers  over  the  operation 
of  the  plant*  we  are  constrained  to  answer 
this  question  in  the  negative.  The  case  of 
Harris  v.  Central  R.  Oo.,  91  Ga.  317,  18  £L 
E.  159,  is  not,  we  think,  in  conflict  with  ^^hat 
we  DOW  holdi  In  that  case  two  subordinate 
agents  of  a  railroad  company— one  a  solicit- 
ing agent,  and  the  other  a  station  agent— con- 
tracted with  the  plaintiff  to  relieve  him  from 
the  operation  of  a  general  rule  which  was 
well  known  to  the  plaintiff.  The  limited  au- 
thority of  the  agents  was  obvious,  and  the 
plaintiff  knew  that  the  rule  In  question  was 
promulgated  by  the  general  authorities  of 
the  company.  The  facts  of  that  case  dif- 
ferentiate It  easily  from  the  case  at  bar. 

2.  On  the  question  whether  the  alleged  con- 
tract was  void  for  want  of  mutuality  we 
have  no  difficulty.  "A  consideration  Is  valid 
If  any  benefit  accrues  to  him  who  makes 
the  promise,  or  any  injury  to  him  who  re^ 
celves  the  promise." .  Olv.  Ck>de  1805,  f  3667. 
According  to  the  plaintiff's  testimony,  he  was 
put  to  an  expense  of  between  $600  and  $700 
in  laying  pipe  from  his  residence  to  the  point 
of  connection  with  the  defendants  main, 
providing  water  fixtures,  'and  otherwise  car- 
rying out  his  part  of  the  agreement.  Cer- 
tainly this  wds  an  Injury  that  accrued  to 
him.  Furthermore,  he  gave  the  defendant 
company  the  right  to  tap  his  line  of  pipe, 
thus  affording  It  the  opportunity  to  supply 
other  customers  In  the  vicinity  of  his  resi- 
dence. With  equal  certainty,  this  was  a 
benefit  accruing  t6  the  water  company. 
There  is  a  broad  distinction  to  be  observed 
between  this  case  and  the  case  of  Morrow  v. 
Southern  E2xpress  Co.,  101  Oa.  810,  28  S.  E. 
908.  There  It  did  not  appear  that  the  plain- 
tiff was  put  to  any  expense  whatever  In  ful- 
filling his  part  of  the  agreement  Here,  as 
we  have  seen,  the  case  Is  altogether  differ- 
ent There  the  plaintiff  could  be  held  to 
nothing  under  his  contract  Here  the  plain- 
tiff Is  bound  to  keep  down  his  pipes  so  long 
as  the  company  is  willing  to  furnish  him 
with  water  at  the  agreed  rate,  even  though 
he  is  not  bound  to  continue  taking  the  water. 
Indeed,  it  Is  extremely  doubtful  If  this  ques- 
tion can  now  be  made  by  the  water  company, 
for,  when  this  case  was  here  before,  on  ex- 
ceptions- to  the  sustaining  of  a  demurrer  to 
the  plaintiff's  petition  (EUwards  v.  Mllledge- 
ville  Water  Co.,  116  Ga.  201,  42  S.  E.  417),  It 
was  held  that,  "for  the  purpose  of  obtaining 
the  Injunction  prayed  for,  the  petition  stat- 
ed the  terms,  scope,  and  extent  of  the  con- 
tract with  sufficient  fullness  and  certainty.'* 
The  evidence  for  the  plaintiff  on  the  present 


hearing  fully  substantiated  the  allegations 
of  his  petition.  It  having  been  decided, 
therefore,  when  the  case  was  here  before, 
that  a  valid  contract  was  declared  on,  and 
that  contract  having  since  been  proved  as 
alleged,  no  question  can  now  be  raised  as  to 
Its  lack  of  mutuality. 

The  grounds  of  the  amendment  to  the  mo- 
tion for  a  new  trial,  26  In  number,  consist  In 
assignments  of  error  upon  the  admission  of 
evidence,  the  refusal  of  the  court  to  charge 
as  requested,  and  certain  extracts  from  the 
charge  as  given.  To  treat  of  each  of  these 
groujids  separately  would  consume  unneces- 
sary time  and  space,  ^especially  as  the  case 
has  been  disposed  of  on  its  substantial  mer- 
its, upon  uncontradicted  evidence,  by  what 
has  been  said  in  the  foregoing.  The  charge 
of  the  court  as  to  the  presumption  of  au- 
thority when  the  bare  fact  of  agency  la 
shown  was  undoubtedly  erroneous,  and.  If 
the  case  turned  upon  a  disputed  Issue  of  fact 
Involving  this  question,  a  new  trial  would 
necessarily  result  But  the  error  In  this 
charge,  and  whatever  error  there  may  have 
been  In  other  rulings  complained  of,  did  not 
affect  the  merits  of  the  decision  reached,  for, 
as  already  shown,  the  essential  fact|i  upon 
which  the  verdict  and  judgment  were  based 
were  undisputed. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


a08  Va.  870) 
McOUB  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

26,  1905.) 

GRAND  JUROBS  —  DISQUAIilFICATlON— PLEA  IW 
ABATKlfENT  —  JT7R0RS  —  COMPETENCY — WIT- 
NESSES—IMPEAOHMENT—OBIlflNAL  LAW— IN- 
STBDCnONa-HSPSCIAL  PBOBEOUTION— TBIa£— 
NEWSPAPERS  —  APPEAL  —  CONSTITXJTIONAL 
LAW— WRIT,  OF  ERROR. 

1.  That  a  member  of  the  grand  jury  was  dis- 
qualified may  be  set  up  bv  plea  in  abatement 
to  the  indictment,  and  the  usae  thus  made  Is  to 
be  tried  by  a  jury. 

2.  That  the  replication  filed  by  the  common- 
wealth to  a  plea  In  abatement  setting  up  facts 
disqaallfying  a  grand  juror  concluded  with  an 
offer  "to  verify**  Instead  of  "to  the  oountpy** 
is  immaterial  after  verdict 

3.  The  trend  of  recent  decisions  is  in  the  di- 
rection of  limiting,  rather  than  extending,  the 
disqualification  of  jurors  by  reason  of  mere 
opinion.  To  have  the  effect  of  disqualifying  a 
venireman,  his  opinion  must  be  substantial,  and 
not  a  mere  impression  which  will  not  interfere 
with  his  fairness. 

4.  Section  3351,  Code  1904,  relating  to  the 
method  of  contradicting  an  adverse  witness 
called  by  a  party,  applies  to  criminal  as  well  as 
civil  cases. 

5.  An  instruction  upon  a  point  covered  by 
other  instructions  is  properly  refused. 

6.  The  right  of  the  public  prosecutor  to  have 
associated  with  him  an. attorney  to  assist  In 
the  prosecution  Is  well  established,  and  so  long 
as  such  attorney  keeps  within  prop^  bounds  he 
is  not  open  to  criticism  before  the  jury. 

7.  The  safer  and  better  practice  is  to  exclude 
newspapers  from  jurors  in  a  criminal  case,  but 
an  accused  cannot  object  to  the  fact  that  they 
were  xead  when  he  -made  no  protest  at  the  time. 
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&  A  review  by  an  appellate  tribunal  la  no 
part  of  "due  process  of  law." 

9.  It  is  the  practice,  and  by  section  3466  of 
Code  made  the  duty,  of  the  Court  of  Appeals  to 
deny  a  writ  of  error  in  a  criminal  case  when  of 
opinion  that  the  judgment  is  plainly  right 

Error  to  Corporation  Conrt  of  City  of 
CharlottesTllle. 

.  One  McOue  was  convicted  of  murder,  and 
petitions  for  writ  of  error.  Denied.  Peti- 
tion for  rehearing  denied. 

J.  I.  Lee,  J.  Tinsley  Coleman,  and  Walker 
&  Sinclair,  for  petitioner. 


KEITH,  P.  Petitioner  was  indicted  by  a 
grand  jnry  in  the  corporation  court  of  the 
dty  of  Charlottesville  on  September  lO,  1904, 
for  the  murder,  on  the  4th  of  September 
preceding,  of  his  wife,  Fanny  M.  McOue. 
At  a  subsequent  term  of  the  court  he  was 
tried  upon  this  Indictment,  and  on  the  5th 
da7  of  November  the  Jury  found  him  guilty 
of  murder  in  the  first  degree.  The  court 
sentenced  him  to  be  hanged,  and  he  there- 
upon applied  to  this  court  for  a  writ  of  er- 
ror, which  was  refused,  the  court  being  of 
opinion  that  the  Judgment  complained  of 
was  plainly  right.  At  a  subsequent  day  a 
supplementary  petition  was  filed,  asking  the 
court  to  rehear  its  Judgment  refusing  the  writ 
of  error,  and  upon  the  original  and  supple- 
mental petitions  the  case  is  now  before  us 
for  consideration. 

The  first  assignment  of  error  is  to  the 
Judgment  of  the  corporation  court  upon  a 
plea  filed  by  the  petitioner,  in  which  he  al- 
leges that  Lyman,  one  of  the  grand  Jurors 
finding  the  indictment,  was  not  a  resident 
of  the  city  of  Charlottesville.  To  this  plea 
the  commonwealth,  by  its  attomej,  filed  a 
replication.  Thereupon  the  court  impaneled 
a  Jury,  and  made  up  and  propounded  to  it 
the  issue  whether  or  not  said  Lyman  was 
at  the  time  of  finding  the  indictment  a  res- 
ident of  the  city  of  Charlottesville.  This 
issue  was  found  by  the  Jury  in  the  affirma- 
tive, and  the  action  of  the  court  in  over- 
ruling priifoner's  motion  to  set  aside  the  ver- 
dict and  entering  Judgment  thereon  consti- 
tutes the  petitioner's  first  assignment  of  er- 
ror. 

It  was  decided  In  Comjnonwealth  v.  Cher- 
ry, 2  Ya.  Cas.  20,  that  by  force  of  the  com- 
mon law,  where  a  bill  of  indictment  is  found 
by  a  grand  Jury,  one  of  whom  is  an  alien, 
or  otherwise  disqualified  by  law,  the  bill  or 
presentment  may  be  avoided  by  plea.  Com- 
monwealth V.  Long,  2  Ya.  Cas.  318. 

In  Commonwealth  v.  St  Clair,  1  Grat 
568,  it  was  pleaded  in  abatement  to  the  in- 
dictment that  one  of  the  grand  Jurors  was 
not  a  freeholder.  Upon  that  plea  an  issue 
was  made  up,  tried  at  the  bar  of  the  court 
by  a  Jury,  the  issue  found  for  the  defend- 
ant, and  the  indictment  quashed. 
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In  Day  v.  Commonwealth,  2  Grat  563,  the 
prisoner  pleaded  in  abatement  that  one  of 
the  grand  Jurors  was  at  the  tim^  of  finding 
the  indictment  a  surveyor  of  a  highway.  To 
this  plea  the  attorney  for  the  commonwealth 
replied  generally,  and  thereupon  the  court 
decided  the  issue  against  the  prisoner.  The 
genera]  court  was  of  opinion  that  the  issue 
so  Joined  was  one  of  fact,  and  that  it  should 
have  been  submitted  to  a  Jury;  and  for 
this  error  the  Judgment  was  reversed,  and 
a  new  trial  awarded. 

Cotmsel  for  petitioner  criticise  the  replica- 
tlon  which  the  court  permitted  to  be  filed 
to  the  plea  in  this  case  upon  the  ground 
that  it  concludes  with  an  offer  '*to  Tetlfy,** 
wben  it  should  have  been  *to  the  country.** 

We  shall  not  stop  to  inquire  into  this 
nicety  of  pleading.  The  injury  of  which 
the  petitioner  complained  was  ttiat  he  had 
been  indicted  by  a  grand  Jury  upon  which 
there  was  a  Juror  incompetent  by  reason  of 
the  fact  that  he  was  not  a  resident  of  the 
city  of  Gliarlottesvilie.  That  issue  was  sub- 
mitted to  a  Jury,  which  heard  the  evldenoe^ 
and  decided  it  against  him.  We  cannot  per- 
mit the  grave  interests  presented  in  this  case 
to  be  determined  upon  a  consideratioit  so 
trivial.  It  ia  certain  that  no  right  of  the 
prisoner  was  prejudiced  by  the  ruling  of 
which  he  complains.  The  verdict  of  the 
Jury  upon  this  issue  must  be  considered  in 
this  conrt  as  upon  a  demurrer  to  evidence, 
and  the  evidence  was,  in  our  Judgment,  so 
considered,  sufficient  to  sustain  it 

The  second  assignment  of  error  la  as  to 
the  qualification  of  the  petit  Juifor  J.  Y.  Stock- 
dell,  who  was  challenged  by  the  petitioner. 

He  was  asked  if  he  had  formed  or  ex- 
pressed an  opinion,  to  which  he  replied,  ^ 
formed  an  opinion  on  the  newspaper  evl- 
dence.**  He  was  reminded  by  counsel  that 
in  law  the  prisoner  was  presumed  to  be  In- 
nocent and  he  was  asked,  "In  your  present 
state  of  mind,  could  you  go  on  that  Jury, 
starting  out  with  that  presumption  of  inno- 
cence in  your  mind?  A.  I  could  not  say  that 
I  could,  sir,  for  the  reason  that  I  have  read 
this  evidence.  Naturally  there  is  some  im- 
pression on  my  mind,  but  I  cannot  say  that 
it  is  biased  or  prejudiced.  The  only  thing  I 
have  heard  is  one  side  as  published  In  the 
newspapers.  I  must  say  that  everything  I 
read  in  the  newspapers  was  one  side."  Aft- 
er further  question  and  answer,  counsel  ask- 
ed the  JunJr  this  question:  "In  spite  of  what 
you  have  read  and  heard,  yon  could  go  upon 
this  Jnry  and  give  the  prisoner  a  fair  and 
Impartial  trial  according  to  the  Instractions 
of  the  court  and  the  evidence  as  detailed  by 
the  witnesses?  A.  I  feel  that  I  am  a  fair- 
minded  man.  Q.  But  I  also  understand,  BIr. 
Stockdell,  that  what  you  have  read  of  this 
case  has  destroyed  in  your  mind  the  pre- 
sumption of  the  prisoner's  innocence;  that 
you  would  not  go  on  the  Jury  presuming  him 
to  be  innocent  A.  I  don't  know  about  that 
It  is  a  question  as  to  drawing  a  line  between 
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thtaking  lifm  iimocent  and  knowing  bim  to 
be  guilty,  which  I  don't  know." 

In  answer  to  other  questions  the  Juror 
stated  "that  as  a  fahr-minded  man  I  could 
render  a  verdict  according  to  the  law  and 
the  evidence,  not  biased;  I  have  no  preju- 
dice one  way  or  other^;  and  that  as  to  In- 
nocence  x>t  guilt  he  would  be  governed  by 
the  evidence  and  the  Instmctiona  of  the 
court 

After  numerous  qnestions  bad  been  asked 
and  reiterated,  the  object  of  which  was  to 
ascertain  the  preds^  (diaracter  and  strength 
of  the  opinion  which  the  Juror  had  formed 
and  expressed,  counsel  asked  him  the  toh 
lowing  question: 

''Do  you  feel  at  this  moment  that  there  is 
a  presumption  in  your  mind  that  this  de- 
fendant is  an  innocent  man?" 

To  which  he  replied:  "I  would  like  to  say 
this:  That  I  feel  that  I  am  an  honest  and 
unbiased  man,  and  as  such  that  I  could  en- 
ter this  Jury  unprejudiced  and  unbiased,  and 
give  the  prisoner  a  trial  according  to  the  law 
and  the  evidence.  If  I  did  not  feel  so,  I 
would  want  to  be  turned  out;  but  at  the 
same  time  I  feel  that  I  could  serve,  and- am 
called  here  to  serve,  and  that  it  is  therefore 
my  duty  to  serve. 

VBy  the  Court:  Do  you  feel  that  you  can 
go  into  this  trial  leaving  your  mind  open  to 
the  evidence,  free  from  any  previously  read 
accounts  in  the  newspapers,  and  go  through 
the  trial  believing  him  innbcent  mitU  he  is 
proved  guilty?    A.  Yes,  sir." 

And  thereupon  the  Juror  was  accepted. 

The  cases  upon  this  subject  are  almost 
without  number,  and  they  are  not  to  be  rec- 
onciled. The  trend  of  recent  decisions  is  in 
the  direction  of  limiting,  rather  than  extend- 
ing, the  disqualification  of  Jurors  by  reason 
of  mere  opinion.  Whatever  the  mind  re- 
ceives has  an  effect  upon  it,  passing  with  al- 
most infinite  gradation  from  a  mere  impres- 
sion to  a  fixed  belief.  The  state  strains  ev- 
ery nerve  to  disseminate  knowledge.  By  the 
diffusion  of  education  it  hopes  to  create  a 
higher  citizenship,  and  to  find  the  means  of 
repressing  vice  and  crime;  but  if  the  courts 
take  an  extreme  position  upon  this  subject, 
and  hold  that  every  opinion  shall  work  a  dis- 
qualification for  service  as  a  Juror,  the^  ad- 
ministration of  Justice  will  be  confided,  not 
to  the  most  intelligent  but  to  the  most  ig- 
norant of  our  citizens.  The  courts  therefore, 
while  resolute  in  seeing  that  every  man  shall 
be  tried  by  an  impartial  Jury,  inquire  into 
the  quality  and  degree  of  the  opinion,  and  to 
that  end  search  the  conscience  of  the  Juror 
upon  his  voir  dire,  and  look  into  the  sources 
of  the  information  upon  which  his  opinion 
rests. 

No  man  can  read  the  rigid  examination  to 
which  this  Juror  was  subjected  without  be- 
ing impressed  with  his  fairness,  with  his 
desire  to  deal  Justly  by  the  prisoner,  and 
with  his  conscientious  purpose  to  discharge 
his  duty  as  a  citizen.    . 

49  S.E. 


In  Moran's  Case,  0  iJeigh,  651,  two  Jurors 
were  examined  upon  their  voir  dire.  One 
stated  that  he  had  heard  the  case  spoken  of 
in  the  town,  and  rumof§  in  regard  to  its  cir- 
cumstances, upon  which  he  had  expressed  no 
opinion,  though  he  believes  those  rumors  to 
be  true,  and,  if  they  should  turn  out  upon  the 
trial  to  be  true,  he  has  a  decided  opinion  in 
regard  to  the  case;  bat  he  feels  no  prejudice, 
and  is 'satisfied  that  he  shall  be  able  to  decide 
the  case  upon  the  evidence  which  may  be 
given  in,  uninfluenced  by  the  rumors  he  had 
heard.  His  opinion  was  that,  if  the  prisoner 
had  stabbed  the  deceased  under  the  circum- 
stances which  he  had  heard,  he  ought  to  be 
punished.  The  other  Juror  stated  that  he 
had  made  up  no  decided  opinion;  that  he 
had  heard  a  part  of  the  evidence  of  one  wit- 
ness, and  formed  an  impression,  and,  if  the 
balance  of  the  testimony  should  run  that 
way,  that  impression  would  be  confirmed; 
that  so  far  as  the  evidence  went,  he  had  a 
decided  opinion,  if  the  rest  should  not  run 
against  it;  but  that  he  had  no  prejudice,  had 
not  expressed  any  opinion,  and  was  pre- 
pared to  decide  the  case  according  to  the 
evidence  which  might  be  given  in,  uninflu- 
enced by  the  x)ortion  of  Evidence  he  had 
heard.  Both  Jurors  were  held  to  be  compe- 
tent 

In  Smith  V.  CommonWealth,  6  Grat.  696,  a 
Juror  stated  that  he  had  read  the  evidence 
as  published  in  the  newspapers,  and  had 
formed  and  expressed  the  opini(>n,  though  it 
was  not  a  decided  one,  that  the  prisoner  was 
guilty;  that  he  was  satisfied  that  he  could 
give  the  prisoner  a  fair  and  impartial  trial, 
notwithstanding  his  impressions,  and  with' 
out  being  Influenced  by  them,  on  hearing  the 
evidence  adduced  at  the  trial.  Another  stat- 
ed that  he  had  formed  and  expressed  a  de- 
cided opinion,  founded  on  a  report  of  the 
evidence  before  the  mayor,  published  in  the 
papers,  but  not  such  an  opinion  as  would 
influence  his  mind  if  accepted  as  a  Juryman; 
that  the  opinion  so  formed  would  naturally 
be  recalled  to  his  memory,  but  that  he  would 
be  governed  solely  by  the  evidence  which 
might  be  given  in  court  Held,  that  both 
were  competent  Jurors. 

In  Clore*s  Case,  8  Grat  606,  a  Juror  stated 
that  he  had  not  heard  any  of  the  evidence, 
nor  had  he  heard  any  report  of  it  from  those 
who  had  heard  It,  but  from  the  rumor  of 
the  neighborhood  he  hnd  formed  an  opinion, 
which  at  the  time  he  spoke  was  existing 
on  his  mind,  and  which  he  should  stick  to 
unless  the  evidence  turned  out  to  be  different 
from  what  rumor  had  reported  it  to  be;  that 
he  had  no  prejudice  nor  partiality  for  or 
against  the  prisoner,  and  believed  he  could 
give  him  a  fair  and  impartial  trial  accord- 
ing to  the  evidence  that  should  be  given  in. 
Held,  that  he  was  a  proper  Juror. 

In  Jackson's  Case,  23  Grat  919,  Judge 
Moncure,  delivering  the  opinion  of  the 
court  goes  fully  into  this  subject  He  says: 
*^here  is  no  question,  perhaps,  about  which 
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tbere  has  been  more  apparent  conflict  of 
decision  In  tbls  state,  or  in  regard  to  which 
it  is  more  difficult  to  derive  from  our  many 
cases  on  the  subject  ahy  definite  rules  which 
will  apply  to  all  cases  that  may  arise.  The 
object  of  the  law  is  to  secure  to  «very  man 
who  is  charged  with  a  criminal  offense  a 
trial  by  an  impartial  Jury.  And  this  rule 
has  been  established  by  the  cases,  if  no 
other,  that  if  a  venireman  has  formed,  and 
still  more  if  he  has  formed  and  expressed,  a 
decided  or  substantial  opinion  as  to  the 
guilt  or  innocence  of  the  accused,  no  mat- 
ter upon  what  ground  it  was  formed,  wheth- 
er from  having  heard  the  evidence  on  some 
former  trial  or  examination  or  from  mere 
rumor  or  otherwise,  he  is  an  incompetent 
Juror  to  try  the  case;  and  If,  on  the  other 
hand,  his  opinion  be  merely  hypothetical, 
he  is  not  incompetent  on  that  ground.  The 
difficulty  is  in  determining  in  any  given  case 
whether  the  opinion  be  decided  or  substan- 
tial or  merely  hypothetical,  there  being  in 
almost  every  case  some  peculiarity  of  cir- 
cumstance. And  the  desire  to  remove  or 
lessen  this  difficulty  by  laying  down  certain 
other  rules  for  our  guidance  has  been  the 
fruitful  source  of  the  apparent  conflict  in 
many  of  the  cases.  Thus,  if  a  venireman 
has  formed  an  opinion  as  to  the  guilt  or  in- 
nocence of  the  accusto  from  having  heard 
the  evidence  on  a  former  trial  or  examina- 
tion of  the  case,  it  would  be  difficult,  if  not 
impossible,  to  regard  such  opinion  otherwise 
than  as  decided  or  substantial,  within  the 
meaning  of  the  rule;  and  he  would  general- 
ly, if  not  always,  be  considered  an  incom- 
petent Juror,  even  though  he  might  thlniL 
and  say  that  he  could  give  the  accused  an 
impartial  trial.  So,  on  the  other  hand,  if  a 
venireman  has  formed  an  opinion  as  to  the 
guilt  or  innocence  of  the  accused  from  mere 
rumor,  the  presumption.  In  the  absence  of 
evidence  to  the  contrary,  is  that  such  opin- 
ion is  merely  hypothetical,  and  will  be  so 
considered  even  though  he  speak  of  it  as  a 
decided  or  substantial  opinion,  if  he  says 
he  has  no  prejudice  against  the  accused, 
and  thinks  he  can  give  him  a  fair  and  im- 
partial trial.  But  If  the  court  be  satisfied, 
either  from  the  venireman's  own  statements 
or  otherwise,  that  the  opinion  is  in  fact 
decided  or  substantial,  he  will  be  ^n  incom- 
petent Juror.  There  are  intermediate  cases 
which  often  give  rise  to  difficulty  on  this 
subject  The  venireman  may  have  formed 
an  opinion  from  having  heard  a  part  only  of 
the  evidence  on  a  former  trial,  or  from  hav- 
ing heard  the  whole  or  part  of  the  evidence 
given  on  a  former  trial,  through  persons  who 
were  present,  in  whose  veracity  and  accuracy 
he  may  have  more  or  less  confidence;  or 
from  having  read  an  account  of  such  evi- 
dence in  a  newspaper.  We  cannot  lay  down 
any  rule  for  the  government  of  such  cases 
except  the  general  rule  before  stated;  and 
the  court  must  determine,  as  best  It  may, 
whether  the  opinion  be  decided  or  substan- 


tial or  merely  hypothetical.  It  I'C'oald  be 
dangerous  to  lay  down  a  rule;  and  no  case 
has  ever  decided  that  a  venireman  who  has 
formed  an  opinion  from  accounts  received 
from  witnesses  out  of  court,  and  stiU  <e8s 
from  accounts  received  from  others,  aa  to 
statements  made  by  witnesses,  either  in  or 
out  of  court,  is  therefore  necessarily  an  in- 
competent Juror,  even  though  he  may  regard 
the  persons  from  whom  he  received  his  in- 
formation as  persons  of  general  veracity  and 
accuracy,  and  may  credit  what  he  has  heard 
from  them.  We  know  ^at  viritnesses  who 
make  statements  out  of  court  of  transac- 
tions about  which  they  may  have  testifled  in 
court,  still  more  persons  who  profess  to  de- 
tail what  they  may  have  heard  in  or  oat  of 
court,  often  speak  carelessly,  and  generally 
omitting  particulars  which  may  be  very  ma- 
terial. And  we  know  that  those  who  listen 
to  them  often  listen  carelessly,  and,  though 
they  almost  always  form  some  impression  or 
opinion  of  the  case  from  what  they  hear,  yet 
that  opinion  is  not  always,  and  perhaps  not 
often,  decided  or  substantial,  in  the  mean- 
ing of  the  rule  aforesaid.  The  court  must 
determine  that  question  In  all  such  cases  in 
view  of  all  the  circumstances." 

In  the  course  of  his  opinion  he  cites  nu- 
merous authorities,  and  quotes  with  ap- 
proval the  language  of  Judge  Summers  in 
Moran's  Case,  supra,  in  which  he  uses  the 
following  language:  "Sustaining  challenges 
to  Jurors  for  faVbr  on  slight  grounds  tends 
to  place  the  administration  of  public  Justice 
in  the  hands  of  the  most  ignorant  and  least 
disciiminatlng  portion  of  the  community,  by 
which  the  safety  of  the  accused  may  be  en- 
dangered, and  the  proper  administration  of 
the  laws  put  to  hazard;  and  we  are  there- 
fore not  disposed  to  enlarge  the  grounds  of 
challenge  beyond  those  properly  deduciblc 
from  the  cases  heretofore  decided." 

As  we  have  said,  the  cases  are  not  recon 
cilable,  but  we  believe  those  we  have  cited 
establish  a  wise  and  salutary  rule.  When 
to  these  considerations  it  Is  added,  as  has 
been  frequently  reiterated  by  this  court,  that 
great  weight  is  Justly  due  to  the  opinion  of 
the  trial  Judge,  who  sees  and  hears  the 
veniremen,  we  have  no  hesitation  in  reject* 
Ing  this  assignment  of  error. 

These  considerations  lead  to  the  same  con- 
clusion with  reference  to  the  Juror  Wood. 

The  next  exception  is  as  to  the  competency 
of  the  witness  Kaufman,  who  was  introdu- 
ced by  the  commonwealth  to  prove  that  a 
piece  of  cloth  found  in  the  bathroom  on  the 
day  following  the  alleged  homicide  was  a 
part  of  the  imdershlrt  worn  by  the  prisoner 
on  that  occasion. 

Kaufman,  It  appears,  is  engaged  In  the 
clothing  business,  and  is  a  salesman  of  and 
dealer  in  underwear,  but  has  never  manu- 
factured it  Fontaine  Bddins,  a  clerk  in  a 
clothing  store,  was  introduced  for  the  same 
purpose,  and  both  were  permitted  to  testify 
over  the  objection  of  the  prisoner. 
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In  thli  Iberft  was  no  error.  It  was  for 
the  court  to  say  what  eyidence  should  he  ad- 
niltted.  It  was*  for  the  jury,  before  whom 
the  witnesses  were  subjected  to  investigation 
as  to  their  source  of  knowledge,  to  determine 
upon  their  credibility,  and  th0  weight  to  be 
flyen  to  their  testimony. 

The  eleventh  exception  is  to  the  admission 
of  a  conversation  between  the  prisoner  and 
his  son,  William  McOoe,  as  testified  to  for 
the  commonwealth  by  the  witness  lilartln.  In 
this  conversation  petitioner,  according  to  the 
witness,  said  that  he  (his  son)  knew  that 
the  statement  made  by  Ernest  Crawford 
about  petitioner's  having  drawn  a  pistol 
upon  his  wife  was  not  true;  to  which  peti- 
tioner's son  replied  by  ai&rming  that  petition- 
er did  draw  a  pistol  upon  his  wife.  This  is 
objected  to  upon  the  ground  that  there  is 
no  suggestion  or  approximation  with  respect 
to  the  time  at  which  the  occurrence  took 
place  which  was  the  subject  of  this  conversa- 
tion; that  it  nowhere  appears  '^whether  It 
was  a  week,  or  a  month,  or  a  year,  or  five 
years,  or  ten  years,  before  the  homicide." 

The  testimony  with  respect  to  the  incident 
In  the  Jail  was  not  Introduced  as  proof  of  the 
circumstance  narrated.  It  does  not  prove  or 
tend  to  prove,  and  there  was  no  purpose  in 
Its  Introduction  to  prove,  that  the  accused  at 
any  time  threatened  his  wife  with  a  pistol, 
and  that  she  sought  the  protection  of  her  son. 
Bmest  Crawford  had  testified  before  the  Jury 
that  William  McGue  so  stated  to  him,  and 
Martin's  testimony  was  introduced  solely  for 
the  purpose  of  showing  that  McCue  endeav- 
ored to  Induce  his  son  to  deny  the  statement 
attributed  to  him  by  Crawford.  If  the  cir- 
cumstance to  which  Crawford  referred  was 
Inadmissible  for  remoteness  in  point  of  time, 
or  for  any  other  reason,  objection  to  It  should 
have  been  made  when  Crawford  was  upon 
the  stand;  but  there  could  be  no  objection 
to  It  when  Introduced  for  the  purpose  indi- 
cated. 

The  precise  language  of  the  prisoner  on 
that  occasion  was  as  follows:  The  prisoner 
said  to  his  son:  "You  know  it  Is  not  so 
about  what  Bmest  Crawford  said  about  my 
drawing  a  pistol  on  your  mother."  To  which 
the  son  replied:  '^You  did;  and  she  run  in 
the  room  and  got  In  the  bed  with  me,  and 
asked  me  not  to  let  you  shoot  her." 

Nor  Is  the  testimony  of  Martin  inadmissi- 
ble because  in  effect  *'an  accusation  against 
the  prisoner  which  he  then  and  there  contro- 
verted and  denied."  The  conversation  was 
brought  about  by  the  prisoner,  who  was  ap- 
parently seeking  to  find  the  means  of  weaken- 
ing the  force  of  Crawford's  statement,  and 
he  said  to  his  son:  "^ou  know  it  is  not  true 
that  I  drew  a  pistol  on  your  mother."  And 
the  denial  comes  from  the  son:  *'You  did; 
and  she  run  in  the  room  and  got  In  the  bed 
with  me,  and  asked  me  not  to  let  you  shoot 
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What  wo  said,  with  all  the  attending  cir- 


cumstances, was  before  the  Jury,  and  we  are 
of  opinion  that  there  was  no  error  in  this 
ruling  of  the  court. 

There  are  several  exceptions  to  evidence^ 
which  seem  to  us  to  be  immaterial,  and  to 
discuss  which  would  unduly  protract  this 
opinion.  That,  for  instance,  of  the  witness 
Covington,  who  testified  that  he  spoke  to 
petitioner's  wife  at  about  20  minutes  before 
8  o'clock;  that  he  took  off  his  hat,  and  bow- 
ed to  her,  but  tliat  she  did  not  speak.  Of  the 
witness  Hurley,  who  heard  the  prisoner  say 
that  his  wife's  Jealousy  diminished  Ills  pleas- 
ure and  enjoyment  In  life. 

The  fifteenth  exception  is  to  the  testimony 
of  Dr.  Nelson,  who  was  permitted  to  testify 
as  to  the  effects  of  a  blow  struck  by  a  sand- 
bag, or  other  similar  instrument 

It  hardly  requires  the  learning  or  ex- 
perience of  a  practitioner  of  medicine  to 
know  that  if  a  man  was  struck  by  a  sandbag 
a  blow  sufildent  to  render  him  unconscious, 
there  would  be  at  least  some  slight  discolora- 
tion or  external  mark  or  after-effect  conse- 
quent upon  the  blow.  This  assignment  of 
error  is  also  overruled. 

The  assignments  of  error  from  the  six- 
teenth to  thirty-third,  inclusive,  present  a 
question  of  much  Importance  in  tills  prosecu- 
tion. 

William'  McCue,  a  son  of  the  prisoner,  was 
Introduced  as  a  witness  by  the  common- 
wealth; and,  it  speedily  appearing  that  he 
was  adverse  to  the  commonwealth  and  fa- 
vorable to  the  prisoner,  the  commonwealth, 
alleging  that  it  was  surprised,  asked  and  was 
permitted  to  Introduce  evidence  to  show  that 
the  witness  had  made  statemoits  Inconsist- 
ent with  his  testimony. 

So  much  of  section  8351,  Code  Va.  1904, 
as  is  pertinent  to  this  inquiry.  Is  as  follows: 

•*A  party  called  to  testify  for  another,  hav- 
ing an  adverse  interest,  may  be  examined  by 
such  other  party  according  to  the  rules  ap- 
plicable to  cross-examination. 

"(l)  A  party  producing  a  witness  shall  not 
be  allowed  to  impeach  his  credit  by  general 
evidence  of  bad  character,  but  he  may,  in 
case  the  witness  shall  In  the  opinion  of  the 
court  prove  adverse,  contradict  him  by  other 
evidence,  or,  by  leave  Of  the  court  prove  that 
he  has  made  at  other  times  a  statement  in- 
consistent with  his  present  testimony,  but 
before  said  last  mentioned  proof  can  be 
given  the  circumstances  of  the  supposed 
statement,  suflJcient  to  designate  the  particu- 
lar occasion,  must  be  mentioned  to  the  wit- 
ness, and  he  must  be  asked  whether  or  not 
he  has  made  such  statement  In  every  case 
the  court,  if  requested  by  either  party,  shall 
Instruct  the  Jury  not  to  consider  the  evi- 
dence of  such  inconsistent  statements,  except 
for  the  purpose  of  contradicting  the  wit- 
ness." 

The  law  Just  quoted  is  so  comprehensive 
in  its  terms  that  we  shall  content  ourselves 
with  observing  that  it  warrants  the  action  of 
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the  court  In  tblfl  CMe,  nnleas,  as  the  peti- 
tioner inslBti,  Its  operation  is  to  he  confined 
to  civil  cases.  The  law  of  erldence  Is  In 
general  the  same  In  civil  and  in  criminal 
cases.  In  each  case  the  ohject  is  the  same — 
to  place  evidence  before  the  Jury  which  will 
enable  it  to  arrive  at  a  jnst  decision  npon 
the  Issues.  It. has  long  been  a  subject  of  In- 
vestigation before  courts,  text-writers,  and 
legislatures  how  far  it  is  permissible  for  a 
party  to  contradict  his  own  witness. 

In  Wigmore  on  Evidence,  vol.  2,  §rS  897  to 
908,  Inclusive,  the  whole  subject  Is  exhaust- 
ively discussed,  and  the  views  of  eminent 
authorities  given. 

Lord  Ellenborough  li  quoted  as  saying  In 
Alexander  v.  Gibson,  2  Oamp.  555:  "If  a 
witness  Is  called  on  the  part  of  the  plaintifT 
who  swears  what  Is  palpably  false,  it  would 
be  extremely  hard  If  the  plaintiff's  case 
should  for  that  reason  be  sacrificed;  but  I 
know  of  no  rule  of  law  by  which  the  truth 
is  on  such  an  occasion  to  be  shut  out  and 
justice  Is  to  be  perverted." 

Chief  Justice  Tindal's  remarks  In  Brad- 
ley V.  Ricardo,  8  Blng.  58,  are  cited:  "The 
object  of  all  the  laws  of  evidence  Is  to  bring 
the  whole  truth  of  a  ease  before  the  jury; 
^  *  *  but.  If  this  contradicting  evidence 
were  excluded,  that  would  no  longer  t)e  the 
just  ground  on  which  the  principles  of  evi- 
dence would  proceed,  but  we  should  compel 
the  plaintiff  to  take  singly  all  the  chances  of 
the  tables,  and  to  be  bound  by  the  state- 
ments of  a  witness  whom  he  might  call 
without  knowing  he  was  adverse,  who  might 
labor  under  a  defect  of  memory,  or  be  oth- 
erwise unable  to  make  a  statement  on  which 
complete  reliance  might  be  placed." 

The  reasoning  and  authorities  range  all 
the  way  from  permission  to  refresh  the  mem- 
ory of  an  adverse  witness  by  cross-examina- 
tion to  the  practice  which  finds  expression 
In  the  statute  under  consideration  of  proving 
his'  inconsistent  statements. 

In  England  the  subject  was  referred  to  a 
commission  composed  of  eminent  jurists, 
and  they  reported  in  favor  of  the  admission 
of  Impeaching  testimony  by  proof  of  con- 
tradictory statements.  For  the  admissibility 
of  the  proposed  evidence  It  is  said  that  this 
course  "is  necessary  as  a  security  against  the 
contrivance  of  an  artful  witness,  who  other- 
wise  might  recommend  himself  to 'the  party 
by  the  promise  of  favorable  evidence  (being 
really  In  the  interest  of  the  opposite  party), 
and  afterwards  by  hostile  evidence  ruin  his 
cause;  that  such  a  power  Is  necessary  for 
the  purpose  of  placing  the  witness  fairly 
and  completely  before  the  court,  and  for  en* 
abling  the  jury  to  ascertain  how  far  he  d^ 
serves  to  be  believed;  that  the  ends  of  jus- 
tice are  best  attained  by  allowing  the  fullest 
power  for  scrutinizing  and  correcting  evi- 
dence, and  that  the  exclusion  of  the  proof 
of  contrary  statements  might  be  attended 
with  the  worst  consequences.  The  chief  ob- 
jection to  the  proposed  evidence  appears  to  , 


be  that  a  party,  after  calling  ft  witness  as  a 
witness  of  credit,  ought  not  to  be  allowed  to 
discredit  him.  The  objection  proceeds  upon 
the  supposition  that  the  party  first  acts  on 
one  principle,  and  afterwards,  being  disap- 
pointed by  the  vrltness^  turns  around  and 
acts  upon  another,  thus  imputing  to  the  par- 
ty something  of  double-dealing  or  dishonest 
practice.  But  it  is  evident  that  this  does  not 
apply  to  the  case  where  a  party,  having 
given  credit  to  a  witness,  is  deceiyed  by  him, 
and  first  discovers  the  deceit  at  the  trial  of 
the  cause.  To  reject  the  proposed  evidence 
In  such  a  case  and  repress  the  truth  would 
be  to  allow  the  witness  to  deceive  both  jury 
and  party.** 

In  Babcock  v.  People,  18  Oolo.  519,  22  Pae. 
818,  Judge  Elliott  said:  '*The  tendency  of 
recent  legislation,  as  well  as  of  modem  de- 
cisions, has  been  to  relax  somewhat  the  rules 
of  evidence,  so  as  to  afford  better  oppor- 
tunity for  the  development  of  truth.  Modem 
experience  has  also  shown  that  a  party  may 
sometimes  be  deceived  in  the  charactw  and 
animus  of  a  witness  whom  he  has  called,  as 
well  as  In  the  testimony  he  Is  expected  to 
give;  and  he  learns,  after  the  witness  begins 
to  testify — a  very  Inopportune  time — that  he 
has  to  encounter  bitter  jsnd  unscrupulous  op- 
position where  he  had  expected  to  receive 
only  fair  and  honorable  treatment.  Thi^ 
may  be  evidenced  by  reluctance  or  evasion 
on  the  part  of  the  vdtness  in  answering 
questions,  or  by  too  great  readiness  in  mak- 
ing or  vcdunteerlng  damaging  statements 
contraiy  to  his  previous  version  of  the  mat- 
ter. Under  such  drcumstancea  *  *  *  in 
extreme  cases,  where  it  Is  apparent  that  a 
witness  is  giving  testimony  contrary  to  the 
reasonable  expectation  of  the  party  calling 
him,  such  party  should  be  allowed  to  cross- 
examine  such  witness  for  the  purpose  of  re- 
freshing his  recollection,  with  the  view  of 
modifying  his  testimony  or  of  revealing  his 
animus  in  the  case,  ^  •  •  and  to  ask 
him  if  he  has  not  theretofore  made  other  or 
different  statements  from  those  he  has  just 
given,  in  evidence." 

In  this  whole  discussion,  as  given  in  Wig- 
more,  the  reasoning  adduced  and  the  author- 
ities cited  apply  Indifferently  to  dvll  and 
criminal  cases;  the  civil  cases  being,  of 
course^  far  the  more  numerous. 

The  BngUsh  statute  is  given,  passed  in 
pursuance  of  the  recommendation  of  the 
commission  on  procedure  heretofore  referred 
to:  "A  party  producing  a  vritness  shall  not 
be  allowed  to  impeach  his  credit  by  general 
evidence  of  bad  character;  but  he  may,  in 
case  the  witness  shall  in  the  opinion  of  the 
judge  prove  adverse,  contradict  him  by  other 
evidence,  or  by  leave  of  the  judge  prove  that 
he  has  made  at  other  times  a  statement  1a> 
</onsistent  with  his  present  testimony.** 

"It  Is  easy  to  Imagine,'*  says  the  author* 
"the  confusion  caused  by  this  bungling  para« 
graph;  for  the  showing  of  an  error  by  or> 
dinary  contradiction,  provided  for  In  daust 
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S,  was  already  fireely  permissible  without 
interference  by  the  judge,  and  whether  or 
not  the  witness  was  adverse.  *  *  *  As 
the  statute  stands,  the  present;  class  of  eTi- 
dence — self-contradictions — ^is  admissible  only 
by  leave  of  the  Judge  and  in  case  of  a  wit- 
ness deemed  adverse  by  the  judge.  In  the 
United  States  fortunately  only  a  few  juris- 
dictions have  adopted  the  Bnglish  statute. 
But  the  variety  of  attitude  in  the  different 
jurisdictions  and  the  indiscriminate  citation 
of  rulings  from  other  <x>urts»  together  with 
the  indecision  of  the  earlier  Bngllsh  prec- 
edents, has  tended  to  produce  confusion  in 
our  law,  even  within  the  rulings  of  the  same 
jurisdiction*  The  sound  and  simple  remedy 
would  be  by  statute  to  abolish  all  limitation 
on  this  kind  of  evidence;  and  this  step  has 
in  some  istates  already  been  taken.** 

The  English  statute  quoted  was  passed  in 
the  seventeenth  and  eighteenth  of  Victoria. 
It  applied  only  to  civil  cases,  bat  by  statute 
of  the  twenty-eighth  and  twenty-ninth  of 
Victoria  it  was  extended  to  criminal  cases. 

In  Hickory  v.  U.  8.,  151  U.  8.  808,  14  Sup. 
Ct  834,  84  L.  Bd.  170,  which  was  upon  an 
indictment  for  murder.  Chief  Justice  Fuller 
says:  "When  a  party  is  taken  by  surprise 
by  the  evidence  of  his  witness,  the  latter 
may  be  interrogated  as  to  inconsistent  state- 
ments previously  made  by  htm  for  the  pur- 
pose of  refreshing  bis  recollection  and  in- 
ducing him  to  correct  his  testimony;  and  the 
party  so  surprised  may  also  show  the  facts 
to  be  otherwise  than  as  stated,  although  this 
incidentally  tends  to  discredit  the  witness. 
•  •  •  But  proof  of  contradictory  state- 
ments of  one's  own  witness,  voluntarily  call- 
ed, and  not  a  party,  inasmuch  as  it  would 
not  amount  to  substantive  evidence,  and 
could  have  no  effect  but  to  impair  the  credit 
of  the  witness,  was  generally  not  admissible 
at  common  law. 

"By  statute  in  England  and  in  many  of 
the  states  it  has  been  provided  that  a  party 
may,  in  case  the  witness  shall,  in  the  opinion 
of  the  judge,  prove  adverse,  by  leave  of 
the  judge  show  that  he  has  made  at  other 
times  statements  inconsistent  with  his  pres- 
ent testimony,  and  this  is  allowed  for  the 
purpose  of  counteracting  actual  hostile  tes- 
timony with  which  the  party  has  been  sur- 
prised." 

This  citation  is  of  value  in  two  aspects. 
In  the  first  place  it  shows  what  the  common 
law  was;  it  shows  the  tendency  of  modem 
thought  upon  the  subject;  and,  although 
made  in  a  case  where  a  man  was  on  trial 
for  his  life,  rests  the  statements  of  law  upon 
adjudications  in  civil  cases. 

Under  these  circumstances  the  Legislature 
of  Virginia  adopted  the  statute  which  we 
are*  now  considering.  Its  language  is  broad 
and  general.  There  is  not  a  soggestion  upon 
Its  face  of  the  purpose  to  limit  its  operation 
to  a  particular  class  of  cases.  l%e  evils  are 
the  same  In  criminal  cases  as  in  dviL    It 


is  invoked  to-day  by  the  commonwealth. 
It  may  be  to-morrow  the  last  hope  of  an  1i^ 
nocent  man. 

Against  all  this  it  is  urged  that  the  statute 
is  found  in  the  Code  under  the  title  of  "Pro- 
ceedings In  Civil  Gases."  Embraced  in  that 
title  are  a  number  of  chapters  upon  a  great 
variety  of  subjects,  many  of  which  are  ob- 
viously of  a  civil  nature;  others  specifical- 
ly declared  to  be  of  that  character.  In  the 
chapter  upon  "Evidence,"  in  which  section 
8851  is  found,  there  are  sections  which,  ei- 
ther from  their  subject-matter  or  by  their 
express  terms,  apply  to  dvll  cases.  There 
are  other  sections  which,  by  their  express 
terms,  apply  to  criminal  cases;  for  example, 
sections  8346,  8362,  and  8352a,  the  first-men- 
tioned referring  to  the  competency  of  hus- 
band and  wife  to  testify  for  or  against  each 
other  in  civil  and  criminal  cases.  We  find, 
therefore,  section  8851  placed  in  the  midst 
of  sections  applicable  alike  by  their  terms 
to  criminal  and  dvil  cases;  and  the  opera- 
tion of  that  section  not  extended  upon  the 
one  hand,  nor  limited  upon  the  other,  to  a 
particular  class  of  cases,  but  its  application 
to  be  determined  by  other  considerations. 
We  cannot  think  that  the  mere  collocation  of 
this  section  should  override  eveiy  other  con- 
sideration, and  require  the  courts  to  confine 
it  to  civil  cases,  when  it  is  a  remedy  for  an 
evil  as  great  in  criminal  as  in  dvil  cases, 
and  the  consequences  of  which  may  be  even 
more  serioos. 

We  are  of  opinion  that  these  assignments 
of  error  are  not  well  taken. 

A  careful  perusal  of  the  instructions  satis- 
fies us  that  they  fairly  submitted  to  the  jury 
the  principles  of  law  by  which  they  should  be 
governed  in  the  consideration  of  the  evi- 
dence. It  would  be  impossible  to  prepare  in- 
structions to  which  an  ingenious  critic  might 
not  present  plausible  objection.  The  de^ni- 
tion  of  "reasonable  doubt"  is  attempted  by 
the  court  It  is  a  difficult,  if  not  an  impos- 
sible, task  so  to  define  it  as  to  satisfy  a 
subtle  and  metaphysical  mind,  bent  upon  the 
detection  of  some  point,  however  attenu- 
ated, upon  which  to  hang  a  criticism.  But 
no  unbiased  person  can  read  those  instruc- 
tions without  having  the  conviction  forced 
upon  him  that  every  safeguard  which  the 
benignity  of  the  law  throws  around  a  pris- 
oner upon  trial  was  accorded  to  the  peti- 
tioner in  this  case. 

Two  instructions  asked  for  by  the  petition- 
er were  refused  by  the  court,  one  of  which 
undertakes  to  define  reasonable  doubt,  as 
follows:  "The  court  instructs  the  jury  that 
by  reasonable  doubt  is  meant  such  doubt  as 
would  cause  a  man  of  average  prudence  to 
hesitate  about  a  matter  of  his  own  of  like 
importance  to  himself  as  the  case  on  trial  is 
to  the  accused." 

It  would  have  been  impossible  for  the  jury 
to  make  any  practical  application  of  the 
proposition  sought  to  be  formulated  in  this 
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Instruction.  Tbere  could  be  no  case  of  Im- 
portance to  a  man  such  as  "tbe  case  on  trial 
was  to  the  accused/'  unless  he  himself  stood 
upon  his  deliyerance  before  a  Jury,  charged 
with  a  capital  offense. 

But  the  Instruction  was  properly  refused 
upon  the  further  ground  that  the  instruc- 
tions of  the  court  upon  the  subject  of  rea- 
sonable doubt  were  ample  and  correct  guides 
to  the  Jury  upon  that  branch  of  the  case. 

The  court  was  asked  to  Instruct  the  Jury 
"that  under  the  humane  policy  of  the  law  of 
this  state  It  Is  considered  infinitely  better 
that  ninety  and  nine  (that  is,  an  indefinite 
number  of)  guilty  persons  should  escape  pun- 
ishment than  that  one  innocent  person  should 
be  punished:  and  therefore  it  is  far  better 
that  the  Jury  should  err  in  acquittal  than 
err  In  convicting.'* 

We  have  heard  it  said,  and  it  is  sometimes 
stated  in  the  opinions  of  courts,  that  it  is 
better  that  ninety  and  nine  guilty  persons 
should  escape  than  that  one  innocent  person 
should  be  punished.  We  have  no  fault  to 
find  with  the  expression  as  a  rhetorical 
phrase,  but  as  a  guide  to  a  Jury  in  reaching 

a  conclusion  it  is  of  no  value.  That  no 
guilty  man  should  escape  is  equally  Indis- 
putable, but  it  would  hardly  find  a  proper 
place  In  an  Instruction  to  a  Jury.  The  object 
of  courts  and  Juries  is  to  slxleid  the  innocent 
and  to  punish  the  guilty;  and  in  this  case 
the  Jury  were  told  that  the  accused  was  pre- 
sumed to  be  innocent  until  his  guilt  was  es- 
tablished by  the  commonwealth  beyond  a 
reasonable  doubt,  that  this  presumption  of 
innocence  goes  with  him  through  the  entire 
case,  and  applies  at  cfvery  stage  thereof, 
and  that  if,  after  having  heard  all  of  the 
evidence,  the  Jury  have  a  reasonable  doubt 
of  the  guilt  of  the  accused  upon  the  whole 
case,  or  as  to  any  fact  essential  to  prove  the 
change  made  against  him  in  the  indictment, 
it  is  their  duty  to  give  him  the  benefit  of  the 
doubt,  and  find  him  not  guilty.  And,  fur- 
ther, that  if,  upon  the  whole  evidence,  there 
is  any  reasonable  hypothesis  consistent  with 
the  innocence  of  the  accused,  they  must  find 
him  not  guilty;  that  the  failure  of  the  evi- 
dence to  disclose  any  other  criminal  agent 
than  the  accused  Is  not  a  circumstance 
which  may  be  considered  by  the  Jury  in  de- 
termining whether  or  not  he  was  guilty  of 
the  crime  wherewith  he  is  charged;  that 
he  is  presumed  to  be  innocent  uqtil  his  guilt 
is  established,  and  he  is  not  to  be  prejudiced 
by  the  inability  of  the  commonwealth  to 
point  to.  any  other  criminal  agent;  nor  is  he 
called  upon  to  vindicate  his  own  innocence 
by  naming  the  guilty  person. 

It  is  also  to  be  observed  that  the  court  was 
cftreful  in  instructing  the  Jury  as  to  the 
weight  to  be  given  to  the  evidence  of  con- 
tradictory statements  made  by  the  witness 
William  McCue  and  others.  The  Jury  was 
warned  that  this  evidence  was  admissible 
•nly  to  contradict  the  witness,  and  not  to  be 


taken  as  substantive  proof  of  the  facts  relat- 
ed by  the  witness,  or,  in  the  terms  of  the 
statute,  that  they  were  not  to  consider  the 
evidence  of  such  inconsistent  statements  ex- 
cept for  the  purpose  of  contradicting  the  wit- 
ness. 

During  the  closing  argument  for  the  prose- 
cution Gapt  Mica  J  ah  Woods,  who  had  assist- 
ed the  prosecution,  arose,  and  in  the  presence 
of  the  Jury  said  to  the  court:  "With  the 
gracious  consent  of  the  gentlemen  on  the 
other  side  and  the  -commonwealth's  attor- 
ney, I  would  like  to  make  one  statement,  not 
pertaining  to  the  merits  of  this  case,  but  in 
view  of  the  attack,  which  may  not  have 
been  so  intended,  but  which  sounded  to  me 
ungenerous — ^as  an  ungenerous  attack  made 
upon  me  by  the  distinguished  gentleman, 
and  who  has  made  so  able  a  speech — I  de- 
sire to  say  that  I  refused  a  large  fee  In  this 
case  to  prosecute — ** 

Counsel  for  the  prisoner  objected  to  the 
statement,  and  asked  that  the  Jury  be  dis- 
charged in  view  of  that  statement. 

It  appears  in  the  bill  of  exceptions  that 
counsel  for  the  prisoner  had,  in  his  argu- 
ment, criticised  the  position  of  C3apt.  Woods 
m  acting  as  prosecutor,  under  the  compul- 
sion of  public  opinion,  of  a  man  he  admit- 
ted had  be^i  his  friend  for  20  years. 

The  right  of  the  public  prosecutor  to  have 
associated  with  him  an  attorney  to  assist  in 
the  prosecution  is  established  law  in  this 
state,  and  it  is  not  a  proper  subject  of  anim- 
adversion. He  is  as  lawfully  there  to  as- 
sist the  prosecution  as  counsel  for  the  de- 
fense to  defend  the  prisoner;  and  so  long 
as  he  keeps  within  proper  bounds  he  is  not 
open  to  criticism  before  the  Jury.  It  would 
be  a  strange  thing  if  counsel  for  the  accus- 
ed were  permitted  to  criticise  opposing  coun- 
sel, and  that  the  latter  should  be  obliged  to 
submit  in  silence  under  the  penalty  we  are 
asked  to  impose  in  this  case.  There  is  no 
merit  in  this  exception. 

The  Jury  having  rendered  a  verdict  of 
guilty  of  murder  in  the  first  degree,  the  ac- 
cused moved  to  set  aside  the  verdict,  among 
other  reasons,  because  the  Jury  were  permit- 
ted during  the  progress  of  the  trial  to  read, 
and  did  read,'  certain  newspapers  containing 
references  to  and  comments  upon  the  case 
pending  the  trial  of  the  same. 

It  appears  that  ''before  the  Jury  was 
sworn,  and  in  response  to  a  request  from  one 
of  the  Jurors,  the  court  stated  to  the  mem- 
bers of  the  Jury  that  they  might  be  permit- 
ted to  read  such  portions  of  the  daily  news- 
papers as  in  no  way  related  to  this  trial, 
but  that  they  must  scrupulously  avoid  any 
parts  of  said  papers  as  had  any  reference  to 
this  trial,  which  the  told  members  of  the 
Jury  then  and  there  severally  promised  to 
do;  and  the  sergeants  were  then  instructed 
to  carry  out  this  instruction  of  the  court  At 
the  time  this  instruction  was  given  neither 
the  prisoner  nor  his  counsel,  th^   being 
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presait;  made  obJectkNi»  fhoogh  they  were 
not  asked  by  tHe  court  if  they  had  olfac- 
tion." 

In  Htmter  t.  State,  48  Ga.  483,  after  some 
of  tbe  Jury  were  In  the  box,  but  the  whole 
not  Impaneled,  and  in  the  preaence  of  the 
court,  those  awom  were  seen  by  connsel  for 
accused  reading  a  newspaper  which  cour 
tained  an  article  reflecting  upon  the  counsel 
for  prisoner,  and  no  motion  or  notice  was 
then  taken  in  reg^^rd  thereto.  It  was  held 
that  this  was  not  such  irregularity  upon  the 
part  of  the  jury  as  would  be  sufficient  to  set 
aside  the  yerdict,  and  that  such  acts  tran- 
spiring in  the  courtroom,  and  In  the  pres- 
ence of  the  court  and  of  counsel,  when  not 
objected  to,  will  not  be  fayorably  regarded 
after  the  yerdict 

In  Bulliner  y.  People,  06  111.  894,  counsel 
for  a  defendant  handed  a  juror  a  newspaper 
to  read,  after  he  was  sworn,  but  before  the 
panel  was  filled,  and  afterwards  on  the  trial 
his  attention  was  called  to  the  fact  that  an- 
other Juror  was  reading  a  newspaper  in 
which  was  an  article  purporting  to  contain 
a  report  of  the  trial,  and  commenting  upon 
the  case  unfavorably  to  the  defendant,  and 
made  no  objection  thereto^  but  stated  pri- 
vately to  the  court  that  it  was  best  to  say 
nothing  about  the  matter,  as  it  might  give 
the  article  undue  prominence,  and  do  the 
defendant  more  harm  than  good,  it  not  ai>- 
pearing  that  the  prosecution  was  responsible 
for  the  act  It  was  held  that  the  irregular- 
ity was  waived,  and  could  not  be  urged  by 
the  defendant  as  error  to  reverse  a  Judgment 
of  conviction;  and  that  a  prisoner  on  trial 
has  no  right  to  stand  by  and  suffer  Irregular 
proceedings  to  take  place  and  then  seek  a 
reversal  for  the  same.  Like  any  other  de- 
fendant, if  he  neglects  in  proper  time  to  in- 
sist upon  his  rights,  he  waives  them. 

In  McKinney  v.  People,  7  111.  556,  48  Am. 
Dea  66,  It  is  said:  '^A  prisoner  on  trial  un- 
der our  laws  has  no  right  to  stand  by  and 
suffer  irregular  proceedings  to  take  place, 
and  then  ask  to  have  the  proceedings  re- 
versed on  error  on  account  of  such  irregular- 
ities. The  law,  by  furnishing  him  with  coun- 
sel to  defend  him,  has  placed  him  on  the 
same  platform  with  all  other  defendants,  and 
if  he  neglects  in  proper  time  to  insist  upon 
his  rights  he  waives  them.** 

So  it  is  uniformly  held  in  civil  as  well  as 
in  criminal  cases,  for,  as  we  have  already  re- 
marked, the  mode  of  procedure  is  substan- 
tially the  same  in  both.  A  party  who  stands 
by  without  objection  and  sees  proper  evi- 
dence excluded  or  improper  evidence  admit- 
ted without  objecting  will  not  be  heard  to 
make  the  objection  after  verdict  And  so 
with  instructions.  In  other  words,  litigants 
are  not  permitted  to  play  fast  and  loose  with 
the  court  If  they  are  silent  when  it  is  their 
dvty  to  speak,  they  are  not  permitted  to 
speak  when  it  is  their  duty  to  be  silent 

The  case  under  consideration  Is  far  strong- 
er than  those  dted.    The  court,  in  the  pres- 


ence of  the  prisoner  and  af  lila  eouns^  at 
the  instance  of  the  Jury,  permitted  them  to 
have  access  to  newspapers  under  rules  which 
it  prescribed.  It  does  not  appear  that  the 
limits  imposed  by  the  court  were  exceeded, 
or  that  the  prisoner  was  prejudiced  by  what 
occurred.  But,  however  that  may  be,  he  had 
no  right  to  sit  mute,  prepared  to  abide  by 
the  results  if  they  were  favorable,  or  to  make 
objection  if  they  were  adverse. 

We  think  it  la  the  safer  and  better  prac- 
tice to  exclude  newspapers  from  the  Jury. 
They  are  called  upon  to  exercise  the  most 
sacred  duty  which  can  devolve  upon  a  citi- 
sen*  and  in  its  discharge  they  must  make 
su(^  personal  sacrifice  o  is  necessary  to 
its  due  performance;  but  under  the  circum- 
stances of  this  case  no  reversible  error  is 
disclosed  in  this  respect 

No  one  can  read  the  petitions  for  a  writ  of 
error  in  this  case  without  being  satisfied 
that  the  accused  had  every  advantage  that 
could  accrue  to  him  from  the  efforts  of  able 
and  astute  counsel.  But  no  one  can  read 
the  facts  presented  in  evidence  without  be- 
ing convinced  that  no  advocacy,  however 
skilled  to  make  the  worse  appear  the  better 
reason,  could  have  brought  about  any  other 
result  than  that  which  baa  been  reached. 
The  evidence  precludes  every  reasonable  hy- 
pothesis of  innocence,  and  points  with  un- 
erring certainty  to  the  guilty  man.  The  rec- 
ord discloses  a  homicide  remarkable  only  for 
its  atrocity,  that  It  was  committed  by  a  mem- 
ber of  the  profession  of  the  law  who  had 
been  intrusted  by  his  fellow  citizens  with  a 
responsible  office^  and  that  the  victim  was 
his  wife. 

We  have  gone  through  the  record  and  dis- 
cussed what  seemed  to  us  to  be  its  more  im- 
portant features.  There  are  exceptions  to 
which  we  have  not  adverted.  Some  of  them 
we  deemed  unimportant;  others  as  con- 
troired  by  principles  well  established^  or  cov- 
ered by  what  we  have  said  with  reference 
to  kindred  exceptions;  and  there  Is  but  one 
other  view  which  we  are  dalled  upon  to  pre- 
sent 

Runfaing  through  the  petitions,  and  more 
particularly  the  supplemental  petition,  there 
is  a  subtle  suggestion  that  this  court  has  in- 
troduced a  practice  which  tends  to  under- 
mine the  rights  and  abridge  the  privileges  of 
those  who  stand  accused  of  crime. 

The  theory  propounded  seems  to  be  that  a 
writ  of  OTor  to  the  Judgment  of  a  trial 
court  is  one  of  the -rights  of  a  person  con- 
victed of  crime;  while  the  truth  is  that  a 
review  by  an  appellate  tribunal,  whether 
upon  an  api>eal  or  writ  of  error,  is  no  part 
of  "due  process  of  law." 

The  inalienable  rights  of  a  person  accused 
of  crime  are  thus  stated  in  the  Bill  of 
Rights:  ''That,  in  all  capital  or  criminal 
prosecutions,  a  man  hath  a  right  to  demand^ 
the  cause  and  nature  of  his  accusation,  to  be ' 
confronted  with  the  accusers  and  witnesses, 
to  call  for  evidence  in  his  favor,   and  to 
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a  fpeedy  trial  by  an  Impartial  Jury  of  his 
Tldnage,  wltboQt  whose  unanimous  consent 
lie  oannot  he  found  guilty;  nor  can  be  be 
compelled  to  sive  evidence  against  himself; 
that  no  man  be  deprived  of  his  liberty,  ex- 
cept by  the  law  of  the  land  or  the  judgment 
Hi  his  peers." 

Our  statute  prescribes  the  rule  which  con- 
trols the  action  of  this  court  With  refer- 
ence to  appeals  and  writs  of  error,  section 
d460  says:  "In  a* case  wherein  the  court 
shall  deem  the  judgment,  decree,  or  ord^, 
complained  of,  plainly  right,  'and  reject  it 
on  that  ground,  and  the  order  of  rejection  so 
states,  no  other  petition  therein  shall  after- 
wards be  entertained." 

We  have  no  such  practice  as  an  absolute 
right  of  appeal  In  dvil  or  criminal  cases. 
But  the  law  requires  a  petition,  accompa- 
nied by  a  transcript  of  the  record,  to  be  pre- 
soited  to  the  court,  or  one  of  Its  judges, 
whose  duty  it  is  to  examine  the  errors  as- 
signed, and  to  grant  or  refuse  a  writ,  as  may 
seem  proper.  It  is  as  much  the  duty  of  the 
court  or  judge  to  deny  the  petition  when  of 
opinion  that  the  decision  complained  of  is 
plainly  right  as  It  is  to  grant  it  when  any 
doubt  exists  as  to  the  propriety  of  the  de- 
cfslotL  The  statute  In  its  present  form  is 
found  In  the  Oode  of  1849.  Just  when  it 
took  its  place  in  the  statute  law  we  are  not 
informed,  but  the  uniform  practice  of  this 
court  And  of  the  general  court,  its  predeces- 
sor, as  an  appellate  tribunal  in  criminal  cas- 
es, has  been  in  accordance  with  the  letter 
and  spirit  of  that  statuta 

In  Vance  v.  Oommonwealth,  2  Va.  Gaa. 
162,  a. case  of  homicide,  which  ended  in  a 
conviction  of  murder  in  the  first  degree,  the 
report  of  the  case  shows  that  it  was  highly 
litigated,  and  that  many  errors  were  assign- 
ed ;  but^  an  application  for  a  writ  of  error 
was  unanimously  refused  by  the  judges  of 
the  general  court  ' 

Running  through  the  Virginia  Cases  and 
other  Reports  in  which  the  judgments  of  the 
general  court  appear  numerous  Instances  will 
be  found  of  writs  of  error  refused  in  every 
description  of  felony.  In  some  cased  opin- 
ions are  delivered ;  some  are  heard  upon  the 
petition  only,  while  In  others  the  Attorney 
General  is  permitted  to  reply. 

By  the  Constitution  of  1851  the  general 
court  was  abolished,  and  appellate  criminal 
jurisdiction  was  given  to  the  Court  of  Ap- 
peals. Beginning  with  1854,  our  records  dis- 
close cases,  involving  every  form  of  felony 
and  every  degree  of  punishment  applicable  to 
that  crime,  in  which  the  order  entered  upon 
the  petition  is  that  '^the  court  deeming  the 
judgment  complained  of  plainly  right  doth 
reject  the  petition"  upon  that  ground.^ 

We  think  that  It  has  been  made  suffi- 
ciently to  appear  that  our  practice  is  not  an 
innovation  upon  that  of  our  predecessors; 

*  Sm  iiott  at  Slid  of  osMii 


that  we  are  not  perverting  or  diverting  the 
administration  of  justice  from  Its  ancient 
and  accustomed  course;  but  that  we  walk 
In  the  beaten  path  prescribed  to  us  from 
the  earliest  period  in  this  conmionwealth  by 
judges  whose  names  will  always  be  remem- 
bered and  revved. 

.  While  those  accused  of  crime  have  rights 
which  shbuld  be  held  inviolable,  society  has 
rights  which  are  no  less  sacred.  While  the 
accused  is  entitled  to  a  f^lr  and  impartial 
trial,  the  safety  of  the  law-abiding  citizen 
demands  that  the  accused,  having  had  a  fair 
and  impartial  trial,  and  been  adjudged 
guilty,  according  to  the  law  of  the  land, 
should  suffer  with  certainty  and  without  de- 
lay the  penalty  imposed  by  the  law  upon  his 
offense.  Therefore,  in  obedience  to  the  man- 
date of  the  statute,  and  in  strict  accordance 
with  established  precedent,  having  given 
careful  consideration  to  the  petitions  and 
record,  and  being  of  opinion  that  no  error  is 
shown  to  the  prejudice  of  the  accused,  we 
abide  by  the  order  entered  at  a  former  dar 
of  the  term,  and  deny  a  writ  of  error. 
Writ  of  error  denied. 

NOTE. 
Writs  of  error  were  refused  In  the  following 


Order  Book  No.  19. 

Archer  v.  Commonwealth,  p.  559;  Baxter  v. 
Commonwealth,  p.  844;  Gronin  v.  Common- 
wealth (murder)  p.  679;  €^bhart  v.  Common* 
wealth,  p.  479 ;  May  25,  1854,  Helms  v.  Com- 
monwealth (burglary)  p.  514;  May  15,  1854, 
Keith  V.  Commonwealtn  (felony)  p.  688;  Feb- 
ruary 28,  1855,  Murphy  v.  Commonwealth  (ar- 
son) p.  587 ;  January  24,  1855.  Snyder  v.  Com- 
monwealth, p.  501;  January  12,  1854,  Whalen 
V.  Commonwealth  (murder)  p.  429. 

Order  Book  No.  20. 

October  25,  18^9,  Argentine  v.  (Commonwealth 
forgery)  p.  512;  November  19^  1859,  Brown  v. 
Commonwealth  (treason)  p.  529;  January  9, 
1860,  Bayliss  v.  Commonwealth  (murder)  p.  537 ; 
November  8,  1860,  Braeg  v.  Commonwealth,  p. 
656:  November  1,  1856^  Comwell  v.  Common- 
wealth (murder)  p.  105;  November  4,  1857, 
Crowley  v.  Clommonwealth  (murder)  p.  220; 
November  9,  1860,  Craddock  v.  Commonwealth 
(felony)  p.  657;  October  15,  1859,  Grubb  v. 
Commonwealth  (rape)  p.  509;  November  23, 
1859.  Gray  v.  Commonwealth  (felony)  p.  499; 
April  21,  1858,  Hopkins  v.  Commonwealth,  p. 
8()6;  May  24,  1856,  Jones  v.  O)mmonwealth 
(felony)  p.  93 ;  January  9,  1857,  Keene  v.  Com- 
monwealth (murder)  p.  126:  October  18,  1860, 
I^icy  v.  Ommonwealth  (felony)  p.  644:  May. 
13,  1856,  Moore  v.  (Commonwealth,  p.  71;  Oc- 
tober 80,  1857,  Nichols  v.  0>mmoDwealth  (fel- 
ony) p.  218 ;  January  17, 1856,  Parsons  v.  Com- 
monwealth (felony)  p.  6:  February  25,  1858, 
Pofl  V.  Ck>mmonweaIth  (felony)  p.  282;  Jan- 
uary 12,  1859,  Powell  v.  Commonwealth  (mur- 
der) p.  393 ;  November  20, 1857,  Shiflett  v.  Com- 
monwealth (felony)  p.  281:  January  12.  1858, 
Smither  v.  C3ommonwealth  (murder)  p.  240 ;  No- 
vember 19,  1858,  Sunderland  v.  CSommonwealth 
^urder)  369:  January  8.  1858,  Saunders  v. 
Commonwealth  (murder)  390 :  April  28,  1858, 
Tyler  v.  C!)ommonwealth  (murder)  p.  807 ;  April 
26,  1860,  Taylor  v.  Commonwealth  (felony)  p. 
615 ;  October  31,  1860,  Totty  v.  CommonwealtL. 
(murder)  p.  652. 
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Order  Book  No.  2L 

January  24.  1802,  Austin  ▼.  Oommonwealth 
ifelonj)  p.  llO;  February  2,  1861,  Crump  ▼. 
Commonwealth  (murder)  p.  15:  January  12, 
1867,  Foster  ▼.  Commonwealth  (felony)  p.  410; 
February  22,  1861,  Jefford  v.  Commonwealth 
(felony)  p.  27;  January  28,  1861,  Mesco  ▼. 
O>mmonwealth  (felony)  12:  October  12,  1866, 
Paul  Y.  Commonwealth,  p.  878. 

Order  Book  No.  22. 

March  25,  1872,  Dougherty  v.  Commonwealth 
(felony)  513 :  November  16, 1871,  Brock  y.  (Com- 
monwealth (to  be  hung)  871. 

Order  Book  No.  23. 

April  25,  1873»  Hatdw>ck  t.  Oommonwealth 
Xfelony)  p.  110.  f 

Order  Book  No.  24. 

April  21.  1877.  Agree  ▼.  CV>mmottwealth  (fel- 
ony) p.  501 ;  March  14, 1876,  Chamben  ▼•  Com- 
monwealth (felony)  p.  189. 

Order  Book  No.  25. 

May  2,  1879.  Bell  v.  Commonwealth  (felony) 
p.  877;  March  12,  1878,  Gregory  v.  Common- 
wealth (felony)  7;  February  19,  1880,  Eenney 
V.  (Ik>mmon wealth  (felony)  815;  January  23, 
1879,  Boflsell  ▼.  Commonwealth  (felony)  227. 

Order  Book  No.  26. 

April  28^  1881,  Cook  v.  (>>mmonwealth  (fel- 
ony) 137;  April  27,  1882,  Jones  v.  Common- 
wealth (felony)  366:  February  18, 1881,  Mitch- 
ell y.  Cominonwealth  (felony)  59. 

Order  Book  No.  27. 

November  9,  1885,  Banks  y.  Ommonwealth 
(felony)  458 :  March  30.  1880,  Oresham  v.  Ck>m- 
mbnwealth  (assault)  629;  April  2.  1885^  Ham- 
ilton y.  Commonwealth  (felony)  369. 

Order  Book  No.  2a 

December  7,  1888,  Abrams  y.  Commonwealth 
(felony)  639;  February  25.  1887,  Newton  y. 
O)mmonwealth  (felony)  I96;  November  11, 
1886,  Smith  y.  Commouwealth  (felony)  16^ 

Order  Book  No.  29. 

November  13,  1890,  Hughes  v.  Commonwealth 
(felony)  368;  November  13.  1890,  Walden  v. 
Commonwealth  (felony)  368;  May  1,  1890, 
Davis  y.  (Commonwealth  (felony)  326. 

Order  Book  No.  30. 

December  12.  1893,  Justus  v.  (Commonwealth 
(felony)  377 ;  January  15,  1894,  Mason  y.  Ck)m- 
monwealth  (felony)  892. 


(103  Va.  477) 

JOHNSON  et  al.  y.  BLACK  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.   Jaa. 

26, 1905.) 

SQUITT  ~  XUI«TIFABI0t7SNESB^FUBLT0  OlTIGfm 
— PATUENT   OF   II.LEOAI1    SALARIES — SUIT    BT 

TAZPATKfi^-JlTBISDICTION— 'LACHES  —  LIMITA- 
TIONS. 

1.  The  bill  in  a  suit  by  a  number  of  taxpay- 
ers of  a  county  against  the  members  of  the 
board  of  supervisors  and  a  number  of  their 
predecessors  In  office  to  compel  defendants  to 
restore  to  the  county  moneys  paid  them  in  ex- 
cess of  their  salaries,  in  which  the  same  de- 
fenses were  made  by  eadi  defendantt  was  not 
multifarious. 

2.  Va.  Code  1904,  p.  898,  (  836,  provides  that 
all  improper  accounts  presented  to  the  board 
of  supervisors  shall  be  resisted  by  the  com- 
monwealth attorney,  and  that,  when  required 
by  six  freeholders  of  the  county,  he  shall  appeal 


from  any  dedsfon  of  the  board  lo  As  dreah 
court  within  30  days.  Beld,  that  equity  is  not 
without  jurisdiction  to  entertain  a  salt  by  a 
number  of  the  taxpayers  of  a  county  agamst 
the  board  of  supervisors  and  a  number  of  their 
predecessors  to  compel  them  to  restore  to  the 
county  monejrs  paid  them  in  excess  of  their 
salaries,  on  the  ground  that  there  is  an  adequate 
remedy  at  law  under  the  statute. 

8.  The  fact  that  the  suit  embraced  moneys 
paid  for  the  period  of  11  years  did  not  render 
It  barred  by  laches,  though  the  books  of  the 
board  had  been  open  to  the  public. 

4.  The  members  of  the  board  of  supervisors 
of  a  county  are  not  entitled  to  compensation  in 
excess  of  that  fixed  by  Va.  Code  1904,  p.  402,  § 
848,  irrespective  of  what  their  services  may 
have  been  reasonably  wor A,  and  irrespective  of 
the  custom  of  their  predecessors. 

5.  In  a  suit  by  a  number  of  taxpayers  of  a 
eounty  to  compel  the  members  of  the  board  of 
supervisors  ana  a  number  of  their  predecessors 
t^  restore  to  the  county  moneys  paid  them  in 
excess  of  their  salaries,  the  county  Is  practical- 
ly the  complainant,  and,  as  against  it»  defend- 
ants could  plead  limitations. 

Appeal  from  Circuit  Court,  Norfolk  Coun- 
ty. 

Suit  by  Foster  Black  and  others  against' 
the  board  of  supervisors  of  Norfolk  county, 
one  Johnson,  and  others.  From  a  decree  in 
favor  of  complainants,  certain  defendants  ap- 
peal*   Afilrmed. 

John  W.  Happer,  M.  R  Peterson,  and  F.  I. 
Crodcer,  for  appellants.  John  B.  Jenkins  and 
N.  T.  Qreen,  f6r  appellees. 

HARRISON,  J.  This  suit  In  equity  was 
brought  by  Foster. Black  and  five  others, 
resident  citizens  and  taxpayers  of  the  coun- 
ty of  Norfolk,  against  the  board  of  super- 
visors of  that  county  and  the  appellants, 
for  the  purpose  of  compelling  the  appel- 
lants to  restore  to  the  county  treasury  cer- 
tain public  moneys  vrhich  It  Is  charged  they 
had  illegally  and  fraudulently  withdrawn 
therefrom. 

The  bill  alleges  that  the  complainants  had 
recently  discovered  that  for  11  years  said 
board  had  been  continuously  violating  the 
law  with  respect  to  the  compensation  of  its 
members,  and  bad  illegally  and  fraudulently 
during  that  time  allowed  and  ordered  to  be 
paid  out  of  the  funds  of  the  county,  to  the 
respective  members  of  the  board,  compen- 
sation greatly  In  excess  of  that  allowed  by 
law.  The  names  of  the  members  of  the 
boards  during  the  time  mentioned  are  set 
forth  as  defendants,  and  among  them  are 
the  appellants. 

There  is  filed  with  the  bill,  as  a  part  there- 
of, a  statement  (Exhibit  A)  taken  from  the 
records  of  the  board,  which  shows  that  be- 
tween June  10,  1890,  and  June  11,  1901, 
compensation  aggregating  116,192.75  had 
been  allowed  by  the  board  to  Its  several 
members;  that,  of  this  sum,  the  appellaut 
W.  S.  Johnson,  who  had  been  in  ottlce  con- 
tinuously during  that  time,  had  received  the 
sum  of  $3,042.75;  that  the  appellant  John 
A.  Codd,  who  had  been  in  office  from  1892 
to  1901,  bad  received  the  sum  of  $3,893; 
that  the  appellant  George  £2.  Wood,  who  had 
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been  in  office  from  1896  to  1901,  bad  receiv-  f 
ed  tbe  sum  of  $1,932;  tbat  the  appellant  J. 
G.  Lynch,  who  had  been  in  office  from  1896 
to  1901,  had  received  the  sum  of  $849.50; 
and  that  tbe  appellant  D.  M.  Harding,  who 
went  into  office  in  1901,  had  received  the 
sum  of  $62.77.  This  statement  also  shows 
the  several  sums  received  by  the  other  nine 
persons,  defendants  in  the  court  below,  dur- 
ing the  respective  periods  of  their  occupancy 
of  the  office,  to  have  been,  according  to 
length  of  service,  in  somewhat  correspond- 
ing proportion  to  those  mentioned.  The  bill 
further  alleges  that,  under  the  law  regulat- 
ing the  compensation  of  members  of  boards 
of  supervisors,  during  the  time  mentioned, 
no  member  of  such  boards,  for  that  time  or 
for  any  part  thereof,  could  have  legally  been 
paid  as  compensation  for  his  services,  as 
much,  or  anything  like  as  much,  for  any  one 
year  or  for  the  whole  of  such  time,  as  the 
statement  Exhibit  A  shows  that  the  de- 
»fendants  received  upon  the  order  of  the 
board  of  which  they  were  respectively  mem- 
bers. It  is  therefore  further  alleged  that 
the  payments  so  made  to  the  defendants, 
and  each  and  every  one  of  them,  as  shown 
on  said  statement,  were  the  result  of  an  il- 
legal, fraudulent,  and  corrupt  combination 
upon  the  part  of  the  members  of  said  re- 
spective boards  of  supervisors  to  divert  to 
the  use  of  themselves,  in  their  individual 
capacity,  money  belonging  to  the  taxpayers 
of  the  county,  which  was  controlled  and'  held 
in  trust  by  these  several  boards  of  super- 
visors, as  the  representatives  of  the  county, 
for  purposes  authorized  by  law;  that  each 
of  the  defendants  to  whom  such  overpay- 
ments were  made,  as  set  forth,  had  notice 
of,  and  participated  and  acquiesced  in,  a 
fraudulent,  illegal,  and  corrupt  breach  of 
trust,  and  are  liable  in  equity  therefor,  and 
can  be  treated  therein— each  of  them — as 
trustee  for  the  county  and  its  taxpayers  for 
the  amounts  so  overpaid,  with  interest  on 
the  same  from  the  date  of  such  payments, 
and  can  be  required  in  this  suit  to  repay  the 
same  into  the  treasury  of  the  county. 

It  is  further  alleged  that,  if  the  amount 
of  such  overpayments  can  be  recovered  for 
the  county,  it  will  materially  lessen  the  taxes 
to  be  paid  by  complainants  and  the  other 
citizens  of  the  county;-  that  complainants 
had  applied  to  the  present  board  of  super- 
visors of  the  county  to  take  some  steps  to 
recover  such  illegal  payments,  but  that  it 
had  refused  to  pay  any  attention  to  the  ap- 
plication, and  had  treated  the  same  with 
contempt,  thus  refusing  complainants  and 
the  county  any  hope  of  relief  from  action  on 
their  part;  that  further  application  to  said 
board  in  this  behalf  would  be  a  useless 
waste  of  time,  as  five  out  of  its  six  mem- 
bers are  parties  defendant  hereto,  whom  com- 
plainants wish  to  compel  to  refund  to  the 
treasury  of  the  county  moneys  Illegally  paid 
to  them. 

The  prayer  of  the  bill  is  that  an  account 


may  be  taken  of  the  amounts  Illegally  paid 
to  the  defendants  from  the  funds  of  Norfolk 
county;  that  a  decree  may  be  entered  o gainst 
each  of  the  defendants  for  the  amount  so 
found  to  have  been  illegally  paid,  to  be  paid 
into  the  treasury  of  the  county;  and  that 
each  of  the  defendants  be  declared  and  held 
to  be  a  trustee  for  the  county  to  the  extent 
of  such  illegal  and  fraudulent  payments; 
and  for  general  relief. 

The  defendants  filed  their  several  demur- 
rers and  separate  answers  to  this  bill,  and 
the  demurrers  were  overruled.  In  their  an- 
swers they  set  out  the  amounts  they  have 
received  for  attendance  on  the  meetings  of 
the  boards,  and  for  mileage  in  going  to  and 
returning  therefrom,  as  well  as  the  amounts 
which  they  have  received  for  service  on 
committees  of  the  boards,  and  for  other  al- 
leged beneficial  services  rendered  the  county. 
They  declare  that  they  have  faithfully  per- 
formed their  duties  as  members  of  the  boards 
upon  which  they  served,  and  deny  that  there 
was  any  illegal  or  fraudulent  combination 
among  them  to  divert  the  funds  of  the  coun- 
ty to  their  own  use,  or  that  they  have  been 
guilty  of  any  breach  of  trust  in  relation 
thereto,  and  claim  that  under  a  proper  con- 
struction of  the  law,  and  in  view  of  the  ar- 
duous duties  they  have  had  to  perform  in 
such  a  large  and  prosperous  county  as  Nor- 
folk, and  the  manifest  benefit  of  such  serv- 
ices to  the  county,  the  amounts  sought  to  be 
recovered  were  legally  and  properly  allowed 
and  paid  to  them.  They  also  say  that  all 
of  their  meetings  were  open  to  the  citizens 
of  the  county,  and  all  of  their  allowances 
matters  of  public  record,  and  that  the  com- 
plainants knew,  or  might,  by  due  diligence 
have  known,  of  the  allowances  to  them- 
selves at  the  time  they  were  made.  They 
also  plead  in  their  answers  the  bar  of  the 
statute  of  limitationa  Numerous  depositions 
were  taken,  and  certified  copies  from  the 
records  of  the  boards  of  supervisors  filed. 

The  circuit  court  held  that  the  evidence 
did  not  Justify  the  charge  that  the  defend- 
ants had  entered  into  a  fraudulent  conspira- 
cy, but  only  showed  that  they  had  followed 
an  illegal  custom  and  precedent  of  their 
predecessors  in  office,  In  illegally  withdraw- 
ing from  the  treasury/  of  the  county  com- 
pensation in  excess  of  that  allowed  by  law; 
that  the  defendants  had  illegally  withdrawn 
from  the  county  treasury  compensation  in 
excess  of  their  lawful  right,  the  amount  of 
which  excess  compensation  the  complainants 
were  entitled  to  have  returned  to  the  treas- 
ury of  Norfolk  county,  so  far  as  the  recovery 
of  the  same  is  not  barred  by  the  statute  of 
limitations — ^belng  of  opinion  that  the  de- 
fenses of  the  statute  of  limitations  were  good 
against  any  defendant  who  had  not  drawn 
such  illegal  compensation  within  three  years 
prior  to  the  Institution  of  this  suit  The 
court,  proceeding  further,  holds  that  a  re- 
covery Is  barred  by  the  statute  as  to  all  nf 
the  defendants  except  W.  8.  Johnson,  against 


i 


Va.) 


JOHNSON  T.  BLACK. 


635 


whom  a  decree  Is  entered  for  $945.20,  with 
interest  on  tne  seyeral  parts  thereof  from 
the  date  that  each  payment  was  received; 
John  A.  Codd,  'against  whom  a  decree  is  en- 
tered for  the  sum  of  |1,288.75,  with  like  in- 
terest; George  B.  Wood,  against  whom  a 
decree  is  entered  for  the  sum  of  $1,070,  with 
nice  interest;  J.  O.  Lynch,  against  the  ad- 
ministrator of  whom  decree  is  entered  for 
the  sum  of  $412,  with  hke  interest;  and  D. 
M.  Harding,  against  whom  decree  is  entered 
for  the  sum  of  $36.90,  with  like  Interest 
Prom  this  decree,  which  appoints  a  recetver 
to  collect  these  several  sums,  the  five  defend- 
ants held  liable  have  taken  this  appeaL 

The  first  assignment  of  error  is  to  the  ac- 
tion of  the  court  in  not  sustaining  the  de- 
murrers to  the  hill. 

It  is  insisted  that  the  bill  is  multifarious, 
and  should  for  this  reason  have  been  dis- 
missed. 

It  has  been  repeatedly  said  by  this  court 
that  it  was  impossible  for  courts  to  lay  down 
nny  general  rule  as  to  what  constitutes  mul- 
tifariousness; that  they  are  left  to  decide 
each  case  upon  its  own  circumstances,  gov- 
erned only  by  a  sound  discretion.  The  cri- 
terion by  which  courts  are  guided  in  con- 
sidering this  question  is  "convenience  in  the 
administration  of  justice."  Each  case,  if  not 
brought  directly  within  the  principle  of  some 
preceding  case,  must  be  decided  upon  its  own 
merits,  and  upon  a  survey  of  the  real  and 
substantial  convenience  of  aU  parties,  the 
adequacy  of  the  legal  remedy,  the  situation 
of  the  different  parties,  the  points  to  be 
contested,  and  the  result  which  would  follow 
if  Jurisdiction  should  be  assumed  or  denied; 
whether,  within  reasonable  and  fair  grounds, 
the  suit  is  calculated  to  be,  in  truth,  one 
which  will  practically  prevent  a  multiplicity 
of  litigations,  and  will  be  an  actual  conven- 
ience to-  all  parties,  and  will  not  unreason- 
ably overlook  or  obstruct  the  material  in- 
terests of  any. 

In  the  case  of  School  Board  v.  Farish,  92 
Va.  160,  23  S.  E.  221,  this  court  said: 
''Courts,  in  dealing  with  this. question,  look 
particularly  to  convenience  in  the  adminis- 
tration of  Justice;  and,  if  this  is  accomplish- 
ed by  the  mode  of  proceeding  adopted,  the 
objection  of  multifariousness  will  not  lie* 
unless  the  course  pursued  is  so  injurious  to 
one  party  as  to  make  it  inequitable  to*  ac- 
complish the  general  convenience  at  his  ex- 
pense. So  that  when  we  look  to  see  if  a 
bill  is  multifarious,  the  first  question  to  be 
determined  is,  does  the  bill  propose  to  reach 
the  end  aimed  at  in  a  convenient  way  for 
all  concerned?  And  if  the  mode  adopted 
does  accomplish  the  end  of  convenience,  then 
the  question  arises,  is  any  one  hurt  by  it,  or 
so  injured  as  to  make  It  unjust  for  the  suit 
to  be  maintained  in  that  form?'  These 
views  are  reiterated  with  approval  in  the 
subsequent  cases  of  Spooner  v.  Hilbish,  92 
Va.  338,  23  8.  E.  751;  Staude  v.  Keck,  92 
V a.  544,  24  a  B.  227;  Jordan  v.  Liggan,  95 


f  Va.  616»  29  S.  B.  330;  and  DUlard  v.  DUlard, 
97  Va.  436,  34  a  E.  60. 

Considering  the  bill  in  the  case  at  bar  in 
the  light  of  these  authorities,  there  is  no  dif- 
ficulty in  the  conclusion  that  It  is  free  from 
the  vice  of  multifariousness.  The  plaintiffs 
were  suing  as  the  representatives  oi  a  class, 
the  Issues  to  be  determined  were  common  to 
all  of  the  defendants,  and  they  were  in  the 
same  situation,  so  far  as  the  points  to  be 
contested  were  concerned;  the  same  de- 
fenses being  made  by  them  in  their  several 
answers.  They  have  had  the  opportunity, 
without  the  slightest  embarrassment  or  dif- 
ficulty, to  make  their  defense  in  a  suit  in 
which  no  possible  harm  has  been  or  could 
have  been  done  them;  and,  lastly,  they  have 
been  saved  a  heavy  burden  of  costs  to  each 
defendant,  which  would  have  been  the  re- 
sult of  a  separate  suit  brought  against  each. 
In  short,  the  ends  of  Justice  have  been  reach- 
ed with  the  '  greatest  possible  convenience 
to  all  concerned,  and  without  Injury  or  even 
inconvenience  to  any  party  to  the  proceed- 
ing. 

It  is  further  contended  that  the  demur- 
rers should  have  been  sustained  and  the  bill 
dismissed  because  the  appellees  had  an  ad- 
equate remedy  at  law. 

It  has  long  been  a  well-established  doctrine 
that  courts  of  equity  have  Jurisdiction  to 
restraih  the  illegal  diversion  of  public  funds 
at  the  suit  of  a  dtisen  and  taxpayer,  when 
brought  on  behalf  of  himself  and  others 
similarly  situated,  and  to  compel  the  resti- 
tution of  public  funds  which  have  been 
illegally  diverted  and  lodged  In  the  hands 
of  persons  not  entitled  to  the  same,  who 
have  tkken  them  with  notice  of  the  wrong- 
ful diversion,  and  the  governing  body  of 
the  subordinate  or  local  government  will 
not  act  or  take  the  necessary  steps  to  have 
such  funds  restored.  Bull  v.  Read,  13  Grat 
78;  Redd  v.  Supervisors,  31  Orat.  695; 
Roper  V.  McWhorter,  etc.,  77  Va.  215;  Lynch- 
burg, etc.,  Co.  V.  Dameron,  95  Va.  545,  28 
S.  E.  951;  Crampton  v.  Zabriskie,  101  U.  8. 
601,  25  L.  Ed.  1070;  Anderson  v.  Flsk,  44 
Cal.  309;  Bailey  v.  Stracham  (Minn.)  80 
N.  W.  694;  Land,  Log  &  L.  Co.  v.  Mc- 
Intyre,  100  Wis.  245,  75  N.  W.  964,  69  Am. 
8t  Rep.  915;  Zuelly  v.  Casper,  160  Ind. 
455,  67  N.  E.  108,  63  L.  R.  A.  133;  In  re 
Police  Dept,  85  Minn.  302,  88  N.  W.  977; 
Shepard  v.  Easterling  (Neb.)  86  N.  W.  941. 

But  the  appellants  contend  that,  notwith- 
standing the  well-settled  doctrine  recognized 
by  the  authorities  Just  cited,  the  appellees 
have  an  adequate  remedy  at  law  under  sec- 
tion 836  of  the  Code  of  1887,  which,  as 
amended,  is  carried  into  Va.  Code  1904,  p. 
898,  S  836. 

Courts  of  equity,  having  once  acquired 
Jurisdiction,  never  lose  it  because  Jurisdic- 
tion of  the  same  matter  is  given  to  courts 
of  law,  unless  the  statute  conferring  such 
Jurisdiction  uses  restrictive  or  prohibitory 
words.    FUler  v.  Tyler,  91  Va.  458,  22  a  B. 
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235;  Kelly  ▼.  Lehigh,  etc.,  Co.,  98  Va.  405, 
36  S.  E.  511,  81  Am.  St  Rep.  736;  Steinman 
y.  Vicars,  dO  Va.  595,  39  S.  B.  227. 

There  Is  not  a  word  or  expression  In  the 
statute  mentioned  to  Indicate  an  intention 
to  take  away  the  Jurisdiction  that  has  been 
exercised  for  years  by  courts  of  equity  in 
this  class  of  cases.  The  section  provides 
bow  accounts  to  be  allowed  by  the  board  of 
supervisors  shall  be  made  out;  that  the 
county  shall  be  represented  by  the  com- 
monwealth attorney,  and  all  improper  ac- 
counts resisted  by  him,  and,  when  he  thinks 
proper,  or  shall  be  required  to  do  so  by  any 
six  freeholders  of  the  county,  he  shall  ap- 
peal from  any  decision  of  the  board  to  the 
circuit  court  of  the  county,  causing  a  writ- 
ten notice  of  such  appeal  to  be  served  on 
the  clerk  of  the  board,  and  on  the  party  in 
whose  favor  the  claim  is  allowed,  within 
30  days  «ifter  the  decision  is  made.  It  is 
thus  seen  that  the  right  of  appeal,  under 
this  section,  from  the  allowance  of  a  claim 
by  the  board  of  supervisors,  is  limited  to 
freeholders,  and  to  the  concurrence  of  six 
of  their  number,  and  its  exercise  Is  limited 
to  30  days  from  the  decision  of  the  board. 
It  cannot  be  presumed  that  the  Legislature 
intended  by  this  statute,  without  restrictive 
or  prohibitory  words,  to  take  away  the 
Jurisdiction  of  courts  of  equity  to  entertain 
any  taxpayer  suing  on  behalf  of  himself 
and  other  similarly  situated  for  the  pur- 
pose of  preventing  the  unlawful  diversion 
of  public  funds,  or  for  the  purpose  of  com- 
pelling the  restoration  of  such  funds  when 
already  diverted. 

But  it  Is  contended  that  this  question  has 
been  settled  to  the  contrary  by  this  court 
in  the  cases  of  Pearson  v.  Supervisors,  91 
Va.  322,  21  S.  E.  483,  and  Manly  Mfg.  Co. 
V.  Broaddus,  94  Va.  547,  27  S.  E.  438.  The 
sole  object  of  the  first-mentioned  case  was 
to  ^est  the  constitutionality  of  the  Vir- 
ginia election  law  approved  March  6,  1894. 
To  accomplish  this,  certain  citizens  and 
taxpayers  of  Brunswick  county  filed  a  bill 
alleging  that  an  election  had  been  held  un- 
der this  law,  and  certain  expenses  had  been 
incurred  thereby;  that  bills  covering  these 
expenses  had  been  presented  to  and  allowed 
by  the  board  of  supervisors  of  the  county, 
and  warrants  drawn  on  the  county  treas- 
urer therefor.  They  further  alleged  that 
the  law  under  which  the  election  had  been 
held  was  unconstltatlonal  and  void,  and  that 
the  expenses  accming  thereunder  were  there- 
fore not  legal  charges  against  the  county, 
and  prayed  that  the  treasurer  be  enjoined 
from  paying  the  same.  This  court  held  that 
the  law  in  question  was  valid.  Judge  Keith, 
after-  concluding  his  elaborate  and  able  opin- 
ion on  the  constitutional  question,  which 
was  a  complete  decision  of  the  case,  added 
these  words:  "If,  however,  we  had  come  to 
a  different  conclusion  as  to  the  constitution- 
al question  involved  in  the  record  which 
accompanUa  the  petition  in  this  case,  w% 


would  still  be  obliged  to  refuse  the  appeal 
asked  for,  as  the  plaintiff  had  a  plain  and 
adequate  remedy  at  law,  under  section  836 
of  the  Code  of  Virginia,  without  resorting 
to  a  bill  in  chancery." 

It  may  be  that  the  remedy  for  the  im- 
proper allowance  of  a  claim  for  election  ex- 
penses is  by  an  appeal,  under  section  836, 
from  the  decision  of  the  board  of  sup^ 
visors;  but  it  is  apparent  that  the  learned 
Judge  was  not  dealing  with  the  question  now 
under  consideration,  nor  was  the  language 
relied  on  necessary  to  the  decision  then 
made.  It  cannot,  therefore,  be  regarded  as 
militating  against  the  view  taken  of  the 
case  before  us. 

The  last-mentioned  case  of  Manly  Mfg. 
Co.  V.  Broaddus,  supra,  holds  that  a  tax- 
payer cannot  come  into  a  court  of  equity  in 
a  case  where  no  fraud  is  charged,  and  where 
there  is  no  pretense  that  the  board  of  super- 
visors was  transcending  Its  power,  merely 
to  settle  an  account  between  a  claimant  and 
the  board.  The  facts  of  the  case  are  wholly 
different  from  those  in  the  present  case,  and 
Judge  Keith,  In  delivering  the  opinion  of 
the  cpurt,  says  it  is  unnecessary  to  decide 
that  the  provision  which  requires  the  at- 
torney to  appeal  at  the  instance  of  six  tax- 
payers was  intended  to  be  in  lieu  of  the 
right  of  taxpayers  to  resort  to  a  coart  of 
equity,  and  we  make  no  decision  upon  it 
The  opinion  of  the  learned  Judge  recognizes 
the  right  of  taxpayers  to  come  into  a  court 
of  equity  to  protect  their  interests  in  a  gi-eat 
variety  of  cases,  and  cites  authorities  in 
support  of  the  proposition.  These  cases  are 
not  in  conflict  with  the  doctrine  we  have  an- 
nounced with  reference  to  the  Jurisdiction 
of  a  court  of  equity  in  a  case  like  the  one 
before  us,  and  we  conclude  what  we  have 
to  say  on  this  subject  with  the  remark,  that, 
whatever  remedy  section  836  may  afford  as 
against  a  claim  allowed  by  the  board  of 
supervisors  before  the  same  has  been  paid, 
it  certainly  furnishes  no  remedy  for  the  re- 
covery of  moneys  illegally  diverted  from, 
and  already  paid  out  of,  the  public  treasury, 
which  is  the  object  of  the  present  suit. 

It  is  further  assigned  as  ground  in  sup* 
port  of  the  demurrers  that  the  appellees  were 
guilty  of  laches. 

The  evidence  shows  that  the  appellees 
were  not  aware  that  the  members  of  the 
board  of  supervisors  had  been  drawing  ex- 
tra compensation  until  a  few  months  be- 
fore the  institution  of  this  suit,  and  it  is 
well  settied  that  laches  cannot  be  Imputed 
to  those  who  are  Ignorant  of  their  rights.  It 
is  no  answer  to  say  that  the  books  of  the 
board  were  open  to  the  public  and  could 
have  been  examined  at  any  time.  No  duty 
rested  upon  appellees  to  examine  the  records 
kept  by  the  board  of  supervisors.  They,  In 
common  with  other  taxpayers,  had  the  right 
to  presume  that  their  chosen  represents ttvef 
and  agents  would  faithfully  discbarge  their 
public  duties  within  the  law  that  regulated 
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and  prescribed  tliose  dotieB,  and  that  they 
would  not  illegally  divert  the  public  funds 
to  their  private  use.  The  appellants  repre- 
sented the  public,  and  they  cannot  escape 
liability  upon  the  ground  that  their  con- 
stituents did  not  discover  sooner  that  they 
were  unlawfully  withdrawing  the  money  of 
the  taxpayers  firom  the  public  treasury  and 
appropriating  the  same  to  their  individual 
use. 

Further  detail  would  extend  this  opinion, 
necessarily  long,  beyond  reasonable  limits. 
It  must  therefore  suffice  to  say  that,  consider- 
ing all  of  the  objections  made  to  the  scope 
and  purpose  of  the  bill,  we  are  of  opinion 
that  the  demurrers  were  properly  overruled. 

The  only  compensation  provided  by  law 
for  a  supervisor  is  fixed  by  section  848  of 
the  Code  of  1887,  which,  as  amended,  is 
now  found  in  Va.  Code  1904,  p.  402,  S  84& 
It  is  there  provided  that  each  supervisor 
shall  receive  "three  dollars  per  diem  .  for 
the  time  he  shall  actually  attend,  and  five 
cents  for  each  mile  travelled  in  going  to  or 
returning  from  the  place  of  meeting;  but  no 
per  diem  allowance  shall  be  made  for  any 
time  occupied  in  travelling  where  mileage  is 
allowed  therefor:  provided  that  but  one 
mileage  shall  be  allowed  for  any  one  term 
of  meeting  of  such  board;  and  no  super* 
visor  shall  be  allowed  to  draw  pay  for  more 
than  ten  days'  attendance  in  any  one  year." 

The  record  shows  that  during  the  period 
covered  by  this  inquiry  the  members  of  the 
board  of  supervisors  of  Norfolk  county  ap- 
propriated and  received  for  their  private  in- 
dividual use  thousands  of  dollars  in  excess 
of  the  per  diem  and  mileage  provided  by  the 
plain  terms  of  the  statute.  The  Justification 
offered  lor  this  course  is  that  the  amount  re- 
ceived was  for  attendance  upon  committees 
and  for  other  alleged  beneficial  services  ren- 
dered by  them  to  the  coui^ty  in  their  official 
capacity,  and  was  no  more  than  these  serv- 
ices were  reasonably  worth,  and  that  their 
action  In  this  behalf  was  in  accordance  with 
the  custom  of  their  predecessors  in  office^ 
This  may  not  have  been  regarded  by  appel- 
lants as  malfeasance,  and  It  was  doubtless 
not  done  with  an  evil  intent,  but  it  was  none 
the  less  fraud,  in  law,  upon  the  rights  of  the 
taxpayers  of  the  county.  Services  rendered 
by  public  officers  do  not  partake  of  the  na- 
ture of  contracts,  and  have  no  affinity  there- 
to. In  short,  generally  speaking,  the  na- 
ture of  the  relation  of  a  public  officer  to  the 
public  is  Inconsistent  with  either  a  prop- 
erty or  a  contract  right  Loving  v.  The  Au- 
ditor, 76.  Va.  942;  Holladay  v.  The  Auditor, 
77  Va.  425;  Frazier  v.  V.  M.  I..  81  Va.  59; 
Sinclair  v.  Young,  100  Va.  284,  40  S.  BL  907; 
Taylor  v.  Beckham,  178  U.  S.  548,  20  Sup. 
Ct  890,  44  L.  Ed.  1187. 

In  Dillon  on  Municipal  Corporations,  vol. 
1,  S  283,  it  is  said:  **It  is  a  well-settled  rule 
that  a  person  accepting  a  public  office  with  a 
fixed  salary  is  bound  to  perform  the  duties 


of  the  office  for  the  salary.  He  cannot  legal- 
ly claim  additional  compensation  for  the  dis- 
charge of  those  duties,  even  though  the  sal- 
ary be  a  very  inadequate  remuneration  for 
the  services.  Nor  does  it  alter  the  case  tliat 
by  subsequent  statutes  or  ordinances  his 
duties,  within  the  scope  of  the  charter  pow- 
ars  pertaining,  to  the  office,  are  increased,  and 
not  his  salary.  Whenever  he  considers  the 
compensation  inadequate,  he  is  at  liberty  to 
resign.  The  rule  is  of  importance  to  the 
public  To  allow  changes  and  additions  to 
the  duties  properly  belonging  or  which  may 
properly  be  attached  to  an  office  to  lay  a 
foundation  for  extra  compensation  would 
soon  Introdnce  intolerable  mischief.  The 
nile^  too,  should  be  very  rigidly  enforced. 
The  statutes  of  the  Legislatures  and  the  or- 
dinances of  our  municipal  corporations  sel- 
dom.  prescribe  with  much  detail  and  par* 
ticularity  the  duties  annexed  to  public  of- 
fices, and  it  requires  but  little  ingenuity  to 
run  nice  distinctions  between  what  duties 
may  and  what  may  not  be  considered  strlctiy 
official;  and,  if  these  distinctions  are  much 
favored  by  courta  of  Justice,  it  may  lead,  to 
great  abuse." 

To  the  same  effect  is  Mechem  on  Public 
Officers.  This  author  says  that,  unless  com- 
pensation is  attached  by  law  to  an  office, 
none  can  be  recovered.  A  person  who  ac- 
cepta  an  office  to  which  no  compensation  Is 
attached  Is  presumed  to  undertake  to  serve 
gratuitously,  and  he  cannot  recover  anything 
upon  the  ground  of  an  implied  contract  to 
pay  what  the  service  Is  worth.  In  section 
862  of  this  woiic  it  is  said:  .  "Neither  can 
he  recover  extra  compensation  for  incidental 
or  collateral  services  which  properly  be- 
long to.  or  form  a  i;art  of,  the  main  office. 
An  express  contract  to  pay  such  extra  com- 
pensation or  an  express  allowance  of  it  Is 
void." 

These  views  are  also  found  expressed  in 
Throop  on  Public  Officers,  and  by  other  text- 
writers. 

In  a  very  able  opinion  In  the  case  of  Dela- 
plane  v.  Crenshaw,  15  Grat  457,  Judge  Lee, 
in  discussing  this  subject,  says:'  "It  is  cer- 
tainly a  marked  feature  in  our  system  of 
offices  that  the  compensation  of  public  func- 
tionaries shall  be  fixed  and  certain.  It  is  a 
great  and  pervading  principle  of  our  Code, 
and  is  essential  to  the  purity  and  impartial- 
ity of  the  government.  The  idea  of  a  per- 
quisite of  office,  in  the  sense  of  a  fee  or  al- 
lowance for  services  beyond  the  ordinary 
salary  or  settled  wages,  has  no  place  In  our 
legislation,  but  seems  to  be  repudiated  by 
the  most  necessary  Implication.  Once  to  ad- 
mit it  is  to  open  a  wide  door  for  imposition 
and  corruption."  Further  the  learned  Judge 
says:  "He  takes  the  office  on  the  terms  and 
conditions  prescribed  by  the  statute,  and, 
when  it  allows  a  fixed  and  definite  fee  for 
the  service  which  he  is  to  perform,  I  think 
it  is  very  far-fetched  and  illogical  to  sav  that 
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he  acquires,  also,  by  virtue  of  bis  appoint- 
ment, a  right,  as  by  contract,  to  a  portion  of 
the  property  of  the  citizen  in  respect  of 
which  hie  office  is  to  be  exercised,  because 
his  predecessors  in  the  office  may  have  been 
in  the  habit  of  taking  a  like  portion  without 
objection  or  protest  on  the  part  of  those  with 
whose  property  they  had  been  called  upon  to 
deal.  The  only  contract  whlch«  as  it  seems 
to  me,  can  possibly  be  inferred  from  an  ap- 
pointment to  a  public  office  created  by  stat- 
ute, with  special  fees  for  the  services  ren- 
dered, and  Its  acceptance.  Is  an  agreement 
on  his  part  to  perform  the  duties  of  the  office, 
and  on  the  part  of  the  public  that  he  shall 
be  entitled  to  the  fees  prescribed  by  the  act 
when  the  services  shall  have  been  rendered." 

These  principles  are  by  universal  consent 
thoroughly  established  throughout  this  coun- 
try, and  the  public  welfare  demands  that 
they  should  be  enforced*  Payment  from  the 
public  funds  for  all  official  duties  rests  alone 
upon  legislative  sanction,  which  is  the  ex- 
clusive compensative  power  of  the  govern- 
ment U.  S.  V.  Sl)ields,  153  U.  S.  88,  14  Sup. 
Ct,  735,  88  L.  Bd.  645;  Talbot  v.  Bast  Ma- 
chias,  76  Me.  415;  White  v.  Inhabitants  of 
Levant  (Me.)  7  Atl.  539;  Slkes  v.  Inhabitants 
of  Hatfield  (Mass.)  13  Gray,  347;  Hlllman  v. 
Board  of  Commissioners  (Minn.)  86  N.  W. 
890;  Wight  V.  Board  of  Commissioners 
(Mont)  41  Pac.  271;  Jones  v.  Commission- 
ers, 57  Ohio  St  189,  48  N.  B.  882,  63  Am.  St 
Rep.  710;  Albright  v.  0>unty  of  Bedford, 
106  Pa.  582;  Hope  v.  Hamilton  County 
(Tenn.)  47  a  W.  487;  Stone  v.  Bevans,  88 
Minn.  127,  92  N.  W.  520,  97  Am.  St  Rep. 
506;  Snipes  v.  Winston,  126  N.  C.  374,  85 
S.  B.  610,  78  Am.  St  Rep.  666. 

In  obedience  to  the  foregoing  reasoning 
and  the  authorities  cited,  the  conclusion  is 
plain  that  the  appellants  have,  without  au- 
thority of  law,  appropriated  to  their  own  use 
the  public  funds  of  the  county  of  Norfolk, 
and  that  they  should  be  required  to  restore 
the  same  to  the  public  treasury,  to  the  ex- 
tent that  they  severally  appear  to  be  liable 
therefor. 

Under  rule  9  of  this  court  (45  S.  B.  vl),  the 
appellees  assign  as  cross-enor  the  action  of 
the  circuit  court  in  sustaining  the  pleas  of 
the  statute  of  limitations,  set  up  in  the  an- 
swers of  the  appellants  as  a  defense  in  part 
to  the  bUl. 

This  is  a  civil  proceeding  for  the  recovery 
of  certain  sums  of  money  claimed  to  be  due 
by  the  appellants  to  the  county  of  Norfolk, 
and  the  county  is  practically  the  complain- 
ant The  appellants  are  only  constructive  or 
implied  trustees,  and  in  such  cases  it  seems 
to  be  well  settled  that  the  bar  of  the  stat- 
ute applies. 

The  right  expressed  in  the  maxim,  "Nul- 
lum tempus  occurrit  regi,"  is  an  attribute  of 
sovereignty,  and  cannot  be  Invoked  by  coun- 
ties or  other  subdivisions  of  the  state.  As 
to  such  subdivisions  of  the  state  the  statute 


runs  in  the  same  manner  and  to  the  same 
extent  as  against  natural  persons. .  Wood  on 
lim.  of  Actions,  $  53;  Dillon  on  Mun.  Corp. 
vol.  2,  §  668;  Armstrong  v.  Dalton,  15  N.  C. 
568;  Clements  v.  Anderson,  46  Miss.  .581; 
County  of  St  Charles  v.  Powell,  22  Mo.  525, 
66  Am.  Dec.  637;  City  of  Palle  v.  Scholte,  24 
Iowa,  283;  May  v.  School  District  (Neb.)  34 
N.  W.  377,  8  Am.  St  Rep.  266;  Mount  r. 
Lakeman,  21  Ohio  St  643. 

In  a  note  to  Herrlngton  v.  Harkins,  1  Rob. 
591,  in  the  Ya.  Rep.  Ann.  273,  it  is  said: 
"Statutes  of  llmltationsi  run  against  public 
corporations,  whether  they  are  municipal  or 
mere  agencies  of  the  state.  Such  corpora- 
tions are  more  or  less  branches  of  the  gov- 
ernment and  necessarily  are  clothed  with 
the  attributes  and  incidents  of  sovereignty; 
yet,  when  they  have  power  to  sue  and  be 
sued,  to  have  a  common  seal,  to  take  and 
hold  property,  and  transact  business,  they 
are  'governed  by  the  same  laws  and  regula- 
tions, and  subject  to  the  same  limitations,  as 
natural  persons,  unless  exempt  by  positive 
law."  Citing  Western  Lunatic  Asylum  v. 
Miller,  29  W.  Va.  826,  1  S.  B.  740,  6  Am.  St 
Rep.  644,  and  McCSanahan  v.  Western  Luna- 
tic Asylum,  88  Va.  466,  13  S.  B.  977.   • 

TheS'e  authorities  fully  sustain  the  condn- 
sion  reached  by  the  learned  judge  of  the  cir- 
cuit court,  that  the  appellants  were  entitled 
to  the  benefit  of  their  plea  of  the  statute  of 
limitations. 

Upon  the  whole  case,  we  are  of  opinion 
that  there  is  no  error  in  the  decrees  appeal- 
ed from,  and  they  are  affirmed. 


(103  Va.  853) 
CRALL  et  al.  v.  COMMONWEALTH.  . 

(Supreme  Court  of  Appf'als  of  Virginia.    Jan. 

26.  1905.) 

PEDDLEBa— LICENSE  — PBDDLI NO    BT   COBPORA* 
TTON— LIABILITY    OF   OFFICERS— SALES. 

1.  A  corporation  may  be  punished  criminally 
for  peddling  through  the  medium  of  an  on* 
licensed  agent 

2.  While  a  peddler's  license  cannot  issue  to  a 
corporation  as  such,  a  corporation  desiring  to 
peddle  its  goods  may  take  out  a  licenae  in  the 
name  of  a  designated  agent,  who  may  lawfully 
peddle  the  goods  of  the  principal. 

3.  The  vice  president  of  a  corporation.  In  gen- 
eral charge  of  Its  business  in  the  state,  may 
be  convicted  of  peddling  without  a  license  be- 
cause of  the  corporation's  servants  having  ped- 
dled its  goods  without  any  license  having  been 
issued,  as  required  by  Acts  1902-03-04,  p.  48i. 
c.  271  rVa.  Code  1904,  p.  222.31. 

4.  The  manager  of  a  store  from  which  goeds 
were  peddled  before  he  became  manager,  with- 
out any  peddler's  license  having  been  issaed  as 
required  by  Acts  1902-03-04.  p.  484,  c.  271  [Va 
Code  1904,  p.  2ZZS],  cannot  belield  rssponsible 
for  the  unlawful  pe^dlin^. 

5.  Where  a  pedoler  delivered  goods  on  an  on- 
derstanding  that  title  should  vest  in  the  one  to 
whom  they  were  delivered  on  payment  of  all 
the  installments  of  "rent,"  the  transactioo 
amounted  to  a  sale  within  Acts  1902-03-04,  p. 
484,  c.  271  [Va.  Code  1904.  p.  22231,  making 
sales  by  peddlers  unlawful  unless  a  license  has 
been  issued. 
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Error  to  Corporation  Court  of  Manchester.  ; 

One  Crall  and  one  Ostrander  were  convict- 
ed of  peddling  without  a  license,  and  they 
bring  error.  Affirmed  as  to  appellant  Crall 
and  reversed  as  to  Ostrander. 

R.  Randolph  Hicka,  for  plaintifls  in  error. 
The  Attorney  General,  for  the  Conunonwealth. 

WHITTLE,  J.  PlaintifTs  in  lerror  were 
tried  and  convicted  upon  information,  in  the 
corporation  court  of  the  city  of  Manchester, 
fbr  peddling  goods,  wares,  and  merchandise 
In  that  city  without  having  first  obtained  a 
license  as  required  by  statute. 

It  appears  that  the  L.  B.  Price  Mercantile 
Company,  a  Missouri  corporation,  domiciled 
at  Kansas  City,  had  established  stor^ooms* 
or  depositories  for  its  goods  In  some  twenty- 
odd  states  of  the  Union.  Among  them',  two 
were  located  in  this  state — one  in  the  city 
of  Norfolk,  and  the  other  in  the  city  of  Rich- 
mond. The  plaintiff  in  error  Crall  was  the 
vice  president  of  the  company,  in  general 
charge  of  its  business  In  the  Southern  States, 
and  with  headquarters  at  Norfolk;  while 
the  plaintiff  in  error  Ostrander,  under  the 
supervision  of  Crall,  was  In  charge  of  the 
Richmond  depository. 

Two  theories  are  presented  as  to  the  com- 
pany's methods  of  conducting  Its  business,  to 
sustain  each  of  which  evidence  has  been  ad- 
duced. 

The  contention  of  plaintiffs  In  error  Is  that 
they  were  doing  an  Installment  business 
through  agents,  who  were  supplied  with 
samples  and  order  books,  and  whose  duty  it 
was  to  exhibit  the  samples  and  to  canvass 
for  purchasers,  turning  in  all  orders  received 
by  them  to  those  In  charge  of  the  company's 
depositories;  that  thereupon *the  orders  were 
filled  by  another  agent,  who  delivered  the 
goods,  collected  a  certain  part  of  the  pur- 
chase price,  and  took  from  the  purchaser  a 
written  agreement  providing,  for  future  pay- 
ments in  monthly  installments,  and  stipulat- 
ing that  the  goods  were  not  to  be  removed 
from  the  place  of  delivery  or  sold  or  disi)osed 
of  until  fully  paid  for. 

The  opposing  theory  of  the  commonwealth 
is  that  the  course  of  business  of  the  com- 
pany was  to  deliver  to  its  agents  goods, 
wares,  and  merchandise,  to  be  carried  by 
them  from  place. to  place,  and  left  with  the 
piitchaser  on  "general  leases" — ^that  Is  to 
say,  to  be  paid  for  in  installments — the  L.  B, 
Price  Mercantile  Company  retaining  title  un- 
til the  entire  purchase  price  was  paid. 

The  company  dealt  in  rugs,  curtains,  bed 
spreads,  blankets,  covers,  dress  patterns, 
clocks,  plated  ware,  wringers,  albums,  pic- 
tures, and  other  wares  usually  sold  by  ped- 
dlers. 

The  stathte  upon  which  the  prosecution  la 
ftmnded  is  as  follows: 

"Any  person  who  shall  carry  from  place  to 
place  any  goods,  wares  or  merchandise,  and 


off^r  to  sell  or  barter  the  same,  or  actually 
sells  or  barters  the  same,  shall  be  deemed  to 
be  a  peddler,  and  any  person  licensed  as  a 
peddler  may  sell  any  personal  property  a 
merchant  may  sell  or  he  may  exchange  the 
same  for  other  articles;  and  whenever  a  li- 
cense Is  granted  to  a  peddler 'to  sell  such 
goods,  wares  or  merchandise  his  license  shall 
be  valid  for  one  year  from  date  of  its  issue. 
Said  license  shall  not  be  transferable,  and 
any  person  so  licensed  shall  endorse  Ms 
name  on  the  said  license,  and  such  license 
shall  confer  authority  to  sell  at  any  house  or 
place  within  the  county  or  city  In  which  the 
license  was  granted.  Any  peddler  who  shall 
peddle  for  sale  or  sell  or  barter  without  a  li- 
cense shall  pay  a  fine  of  not  less  than  one 
hundred  dollars  nor  more  than  five  hundred 
dollars  for  each  offense,  one-half  of  which 
shall  go  to  the  informer;  and  any  persons  sell- 
ing or  offering  to  sell  as  a  peddler  shall  ex- 
hibit his  license  on  a  demand  of  any  citizen 
of  the  county,  city  or  town  in  which  he  sells 
or  offers  to  sell  or  barter ;  and  upon  his  fail- 
ure or  refusal  to  do  so  he  shall  be  subject  to 
the  penalties  of  peddling  without  a  license. 
This  section  shall  be  construed  to  Include 
persons  engaged  in  peddling  lightning  rods. 
All  persons  who  do  not  keep  a  regular  place 
of  business  (whether  It  be  In  a  house,  on  a 
vacant  lot  or  elsewhere)  open  at  all  times  in 
regular  business  hours,  and  at  the  same 
place,  who  shall  offer  for  sale  goods,  wares 
and  merchandise,  shall  be  deemed  peddlers 
under  this  act  And  all  persons  who  keep  a 
regular  place  of  business  open  at  all  times 
in  regular  business  hours,  and  at  the  same 
place,  who  shall  personally,  or  through  their 
agents,  offer  for  sale  or  sell,  and  at  the  time 
of  such  offering  or  sale  deliver  goods,  wares  , 
and  merchandise,  elsewhere  than  at  such 
regular  place  of  business,  shall  also  be  deem- 
ed peddlers  as  above;  but  this  section  shall 
hot  apply  to  those  who  sell  or  offer  for  sale, 
in  person  or  by  their  employees,  ice,  fuel, 
meats,  fowls,  fish,  game,  vegetables,  fruits 
or  •other  family  supplies  of  a  perishable  na- 
ture grown  or  produced  by  them;  nor  to 
merchants  who  keep  a  regular  place  of  busi- 
ness open  at  all  times  in  regular  business 
hours  and  at  the  same  place,  without  a  city 
or  town,  who  shall  sell  such  articles  to  mer- 
chants only  residing  and  doing  business  in  a 
city  or  town."  Acts  1902-03-04,  p.  484,  c 
271  [Va.  Code  1904.  p.  2223]. 

At  the  trial,  the  whole  matter  of  law  and 
fact  having  been  submitted  to  the  court,  the 
judgment  of  conviction  was  rendered  against 
Crall  and  Ostrander.  The  case  is  therefore 
before  this  court  as  upon  a  demurrer  ta  evi- 
dence, and  the  evidence  of  the  common- 
wealth seems  quite  sufficient  to  sustain  the 
charge  that  the  sales  in  question  were  made 
by  the  L.  B.  Price  Mercantile  Company 
through  their  agents,  and  elsewhere  than  at 
their  regular  place  of  business. 

The  law  is  well  settled  that  a  corporation 
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may  be  punished  criminally  for  peddling 
through  the  medium  of  an  unlicensed  agent 
While  a  peddler's  license  cannot  issue  to  a. 
corporation  as  such,  it  la  competent  for  a 
corporation  desiring  to  peddle  its  goods  to 
take  out  license  in  the  name  of  a  designated 
agent,  and  such  agent  may  lawfully  peddle 
the  goods  of  the  principal.  Standard  Oil  Ca 
y.  Ck)nunonwealth  (Ky.)  56  S.  W.  8. 

This  seems  to  be  conceded;  but  it  Is  in- 
sisted that  where  a  corporation  Is  guilty  of 
a  violation  of  the  peddlers'  act  the  punish- 
ment must  be  yisited  only  upon  the  corpora- 
tion and  the  agent  who  actually  makes  the 
sales* 

This  statement  of  the  law  is  too  narrow, 
and,  if  followed,  would  In  many  instances  af- 
ford immunity  to  the  chief  offenders,  the  of- 
ficers of  the  corporation,  without  whose  as- 
sistance it  would  be  impossible  for  the  cor- 
poration to  engage  in  the  prohibited  busi- 
ness. A  corporation  can  act  alone  through 
its  ofiOicers  and  agents,  and  where  the  busi- 
ness Itself  involves  a  violation  of  the  law 
the  correct  rule  Is  that  all  who  participate  in 
it  are  liable.  "The  Law  of  Crimes,"  Clark 
&  Marshall,  pp.  895-897;  1  Blsh.  on  Crlm. 
Law  (7th  Bd.)  S  892;  City  of  Wyandotte  v. 
Corrlgan  (Kan.)  10  Pac.  99,  102;  Standard 
Oil  Co.  V.  Com.,  supra;  Hays  v.  Com.  (Ky.) 
56  8.  W.  425,  42e. 

"When  the  agent  performs  the  illegal  act 
under  an  absent  principal's  direction,  either 
express  or  implied,  this  imposes  responsibil- 
ity on  the  principiELl. 

''In  misdemeanors  the  act  may  be  charged 
to  have  been  done  by  the  principal  himself 
without  reference  to  an  agent*'  1  Whar. 
Crim.  Law  (9th  Ed.)  (  246. 

"A  principal  la  prima  fade  liable  for  the 
illegal  acts  of  an  agent  done  In  a  general 
course  of  Illegal  business  authorized  by  the 
prlndpaL**    Id.  S  247. 

Ib  this  case  it  is  contended  that  the  plain- 


tiff in  error  W.  F.  Crall  was  vice  president 
and  general  manager  of  the  It,  B.  Price  Mer- 
cantile Company,  In  charge  of  all  its  busi- 
ness In  the  Southern  States.  He  was  the 
vice  principal,  and  the  trial  court  was  war- 
ranted in  the  conclusion  that  he  was  cog- 
nizant of  the  fact  that  the  subordinate  agents 
of  the  company  were  peddling  its  goods  with- 
out license. 

The  case  is  unaffected  by  the  circumstance 
that  the  transaction  was  denominated  a 
lease,  and  that  title  to  the  goods  was  to 
remain  in  the  seller  until  the  rent  was  paid. 
The  agreement  was  accompanied  by  a  de- 
livery of  the  goods,  and,  by  its  terms,  title 
was  to  vest  in  the  purchaser  upon  payment 
of  the  deferred  installments  of  rent.  Such 
a  transaction  la  a  sale  in  contemplation  of 
the  peddlers'  act  C&ty  of  South  Bend  v. 
Martin  (Ind.  Sup.)  41  N.  B.  315,  29  L.  R.  A. 
581;  Ry.  Co.  v.  Brwin,  84  Ind.  457;  Lan- 
man  v.  McGregor,  94  Ind.  801. 

For  these  reasons  the  judgment  of  the  cor- 
poration court  of  the  city  of  Manchester 
must  be  affirmed  as  to  the  plaintiff  In  error 
W.  F.  Crall. 

The  record  presents  quite  a  different  case 
as  to  the  plaintiff  in  error  C.  O.  Ostrander. 
He  was  only  found  guilty  imder  the  second 
charge  in  the  information,  namely,  of  the 
unlawful  sale,  on  October  20, 1902,  of  a  piece 
of  dress  goods  to  one  Lucy  J.  Clarke. 

It  appears  from  the  evidence  that  this  sale 
was  made  before  Ostrander  became  manager 
of  the  Richmond  store,  and  he  cannot  be 
held  responsible  therefor. 

The  judgment  as  to  him  must  therefore  be 
reversed  and  annulled;  and  this  court  will 
enter  such  judgment  as  the  corporation  court 
ought  to  have  entered,  adjudging  the  said  C 
C,  Ostrander  not  guilty  of  peddling  goods 
without  a  license^  as  charged  in  the  informa- 
tion, and  ordering  that  he  be  acquitted  and 
discharged,  and  go  hence  without  day. 
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(97  W.  Va.  84))  *  _ 

STAFFORD  t.  BOARD  QF  CANVASSERS 

OF  MINGO  COUNTY.* 

(Supreme  Court  of  Appeals  of  West  Virginia, 
Dec.  20^  1904.    Diasentinf  Opinion,  Feb. 

1,  1905.) 

MLBOnONS— CONTEST— EVI DENCE— BALLOTS 
— BIOMATURES  OV  POLL  CLEBKB. 

1.  Certificates  of  the  results  of  an  election 
Bude  by  the  commissioners  at  the  precincts  are 
prima  facie  evidence  of  the  result  of  the  elec- 
tion. The  ballots,  if  identified  as  the  same  cast, 
are  primary  and  niRher  evidence;  but,  in  order 
to  continue  the  ballots  as  controlling  evidence, 
it  must  appear  that  they  have  been  preserved 
in  the  manner  and  by  the  officers  prescribed  by 
the  statute,  and  that  while  in  such  custody  they 
have  not  been  changed  or  tampered  with. 

2.  If  the  ballots  at  an  election  precinct  have 
the  appearance  of  having  been  tampered  with, 
the  evidence  of  poll  clerks  and  commissioners 
may  be  used  before  a  canvassing  board  upon  a 
recount  to  show  that  the  ballots  acB  all  void  be- 
cause of  the  want  of  signatures  of  both  poll 
clerks*  each  in  his  own  nandwriting,  upon  all 
tho  ballots  at  such  prednct,  but  not  to  show 
tliat  the  ballots  have  not  been  altered,  or  to 
show  the  contents  of  the  ballots ;  nor  can  that 
or  other  evidence  be  used  to  otherwise  repel  the 
prima  facie  case  of  tampering  arising  from  such 
appearance  of  the  iMdlots.  If  it  appear  from 
such  evidence  that  all  of  such  ballots  are  void 
for  such  defect,  then  the  ballots  of  such  pre- 
cinct cannot  be  recounted,  nor  can  the  result  be 
declared  from  the  certificates  made  by  the  offi- 
cers conducting  the  election.  In  such  case  the 
election  at  that  precinct  is  void. 

Poffenbarger  and  Sanders,  JJ.,  dissenting  in 
part. 

(Syllabus  by  the  Court) 

Petition  of  John  L.  Stafford  for  a  writ 
of  mandamns  to  the  board  of  canvassers  of 
Mingo  connty.    Mandamus  granted. 

J.  H.  Holt,  Geo.  J.  McComas,  and  8.  D. 
Stokes,  for  petitioner.  Sheppard  ft  Goody- 
koontz,  Mollohan,  McCllntic  ft  Matliewa,  and 
S.  U.  G.  Rhodes,  for  respondents. 

BRANNON,  J.  John  L.  Stafford  and  John 
A.  Sheppard  were  contesting  candidates  for 
the  office  of  prosecuting  attorney  of  Mingo 
connty  at  the  election  in  November,  1904. 
After  the  board  of  canvassers  had  canvassed 
the  returns  of  the  election.  It  happened  that 
the  candidates  demanded  a  recount  of  the 
ballots,  including  all  the  precincts  in  the 
county.  In  the  progress  of  the  recount  It 
was  found  that  a  ballot  box  in  which  ballots 
of  Matewan  Precinct  had  been  inclosed,  they 
being  in  two  sadcs  in  which  they  had  been 
placed  by  the  canvassers,  who  wrote  their 
names  over  the  sealing  places,  had  been  broken 
open,  there  being  large  openings  in  them,  and 
tlM  sacks  of  ballots  which  had  been  put  in 
tHe  box  had  the  ends  partly  torn  off,  in- 
cluding the  names  written  over  the  sealing 
places  by  tlie  canvassers.  As  these  sacks  of 
ballots  thus  bore  the  unmistakable  appear- 
ance of  having  been  tampered  with — a  fact 
not  denied  In  tills  case— Sheppard  moved  the 
iMNtrd  not  to  recount  the  ballots  of  Matewan 
Prednct,  and  to  declare  the  result  at  that 
precinct  by  the  certificates  made  out  by  the 

•For  corrected  oplnwu,  see  30  S.  E.  10.6. 
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officers  who  conducted  the  election  at  that 
precinct  Then  Stafford  offered  to  prove  that 
the  ballots  in  the  sacks  were  the  identical 
ballots  cast  by  the  voters  at  Matewan  Pre- 
dnct, and  to  show  by  evidence  that,  not- 
withstanding their  appearance,  they  had  not 
been  tampered  with,  and  that  upon  the  can- 
vass the  said  board  had  found  the  box  broken 
In  the  same  condition  It  presented  when  it 
was  before  the  board  on  the  recount,  and 
that  the  board  had,  after  the  canvass,  prop- 
erly resealed  the  ballots  before  returning 
them  to  the  box,  and  that  the  box  was  in 
the  same  condition  in  which  It  was  when 
delivered  by  the  clerk  to  the  sheriff,  the 
said  box  having  been  delivered  to  the  sher- 
iff, as  stated  in  the  opinion  In  another  case 
between  the  same  parties,  this  day  decided. 
49  S.  B.  804.  The  board  of  canvassers  re- 
fused to  hear  the  proposed  evidence,  and  re- 
fused to  recount  the  ballots  of  Matewan  Pro- 
duct, and  declared  the  result  of  the  election 
thereat  upon  the  face  of  the  certificates  of 
the  officers  conducting  the  election.  Staf- 
ford now  comes  to  this  court,  asking  a  man- 
damns  to  compel  the  board  of  canvassers  to 
reverse  the  action  of  said  board  of  canvass* 
ers  and  compel  them  to  hear  the  evidence 
proposed  by  Stafford. 

It  Is  undenled  and  undeniable  that  the 
sacks  of  ballots  at  Matewan  Precinct  bore 
unmistakable  appearance  of  having  been 
tampered  with.  The  tops  of  the  sacks  were 
partly  torn  off^  and  the  names  of  the  mem- 
bers of  the  board  of  canvassers,  which  they 
had  written  across  the  sealing  places  of  the 
sacks,  were  gone.  Under  prindples  stated  in 
Dent  V.  Board,  45  W.  Va.  750,  32  8.  B.  250, 
the  appearance  and  condition  of  the  sacks 
of  ballots  raised  the  presumption  of  unlaw- 
ful tampering,  and  excluded  the  ballots  from 
recount,  and  called  for  the  declaration  of  the 
result  of  the  election  at  that  prednct  upon 
the  certificate  returned  by  the  precinct  of- 
ficers. We  are  of  the  opinion  that  the  oral 
evidence  proposed  by  Stafford  is  not  admissi- 
ble. There  stands  the  prima  fade  case  of 
tampering  presented  by  the  very  appearance 

of  the  broken  sacks.  The  canvassers  knew 
that  they  had  been  so  tampered  with,  as 
they  themselves  had  but  recently  sealed  them 
in  the  sacks  when  th^  canvassed  the  re- 
turns of  that  prednct  When  you  propose 
to  introduce  oral  evidence  to  repel  the  prima 
fade  case  of  tampering,  what  is  the  char- 
acter of  such  evidence;  where  will  It  lead? 
It  opens  a  broad  field,  and  presents  a  case 
Judicial  In  character,  proper  for  a  court 
of  contest  It  opens  the  field  of  uncertainty ;. 
and  that  very  uncertainty  Itself  discredits 
the  ballots  for  the  purposes  of  a  recount  by 
such  a  body  as  a  board  of  canvassers.  It 
would  make  that  board  a  court  of  contest 
Tested  with  full  judidal  power  to  hear  and 
weigh  all  evidence  that  might  be  offered,  so 
it  bear  any  relevancy  to  the  matter  In  con- 
troversy. We  think  this  position  is  con- 
formable to  the  functions  assigned  to  the 
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board  «f  canraflBen  and  prlBclples  gOTem- 
Ing  their  proceedings  in  Brazle  t.  OommiB- 
■ioners,  25  W.  Ya.  213. 

Bat  the  petition  states  that  the  ballots  at 
Hatewan  Precinct  are  void,  and  not  entitled 
to  be  counted  either  on  the  face  of  the  cer- 
tificate made  by  the  officers  of  election  or  on 
the  ballots,  from  the  fact  that  the  two  poll 
derks  did  not  write  their  names  on  the  bal- 
lot sheets,  each  with  his  own  hand,  as  re- 
qnired  by  statute.  If  this  be  so,  then,  as 
held  in  Kirkpatrick  r.  Deegans,  63  W.  Ya. 
275,  44  S.  B.  465,  no  valid  ballots  were  cast 
at  that  precinct,  the  election  there  would 
be  void,  and  its  returhs  could  not  be  counted 
for  any  candidate.  The  candidate  asserting 
such  to  be  the  case  ought  to  have  the  right 
to  show  this.  He  may  do  so  by  the  evidence 
of  the  poll  clerks  or  of  the  commissioners  of 
the  precinct  The  ballots  at  that  precinct 
ought  to  have  been  opened  and  inspected  by 
the  board  of  canvassers,  in  order  that  they 
and  the  candidate  interested  might  know  the 
facts,  and  adduce  evidence  to  prove  the  nulli- 
ty of  the  election  at  that  precinct  in  the 
manner  indicated.  But  he  cannot  adduce 
evidence— any  evidence  whatever — ^to  identi- 
fy the  ballot  sheets,  or  any  of  them,  in 
order  to  repel  the  prima  facie  case  of  tam- 
pering axlsing  from  the  appearance  of  the 
sack  which  contained  those  ballots.  If  it  be 
found  that  none  of  the  ballots  at  the  pro- 
duct are  valid,  then  the  whole  precinct  is  re- 
jected. If,  however,  there  be  some  void  bal- 
lots because  of  the  defect  aforesaid,  and  some 
not  subject  to  that  defect,  those  not  subject 
to  that  defect  cannot  be  counted,  but  the  re- 
sult must  be  declared  from  the  certificates 
returned  by  the  officers  of  election.  While 
the  evidence  of  the  poll  clerks  and  commls- 
doners  may  be  heard  to  prove  that  the  bal- 
lot sheets  ai-e  the  same  used  by  the  voters  at 
tho  election,  yet  it  cannot  be  used  to  prove 
the  contents  of  the  ballots,  and  thus  verify 
the  count  made  from  them.  Bvidence  can- 
not be  introduced  to  prove  tiie  contents  of 
the  ballots  to  repel  the  prima  facie  evidence 
of  tampering  arising  from  the  appearance 
of  the  sacks  containing  the  ballots.  I  have 
said  that,  In  case  some  of  the  ballots  be 
found  to  be  void  for  want  of  the  names  of 
the  poll  clerks  properly  signed,  those  not 
subject  to  that  defect  cannot  be  recounted; 
so  neither  can  the  result  shown  by  the  cer- 
tiflcate  made  by  the  officers  of  election  be 
altered  or  affected  by  those  ballots  not  prop- 
erly signed  by  the  poll  clerks,  unless  the  can- 
vassers can  see  by  the  test  now  to  be  stated 
that  there  has  been  no  actual  tampering.  We 
think  that  there  is  one  test  only  which  will 
demonstrate  whether  the  faces  of  the  ballots 
have  been  tampered  with.  The  case  of  Dent 
V.  Board  of  Com'rs,  46  W.  Ya.  750,  82  S.  B. 
260,  says  that  when  there  is  appearance  of 
tampering,  in  case  of  disagreement  between 
the  certificate  and  the  result  shown  by  the 
ballots*  the  certificate  controls.  This  allows 
the  canvassers  to  ascertain  whether  there  is 


such  disagreement,* and  does  not  discard  the 
ballots  unless  there  is  such  disagreement  If 
there  be  some  ballots  void  for  want  of  proper 
signing  by  poll  clerks,  and  others  not  so  void, 
the  canvassers  must  make  comparison  be- 
tween the  result  shown  by  the  certificate  and 
that  shown  by  the  ballots.  If  there  is  no  dis- 
agreement, thus  indicating  that  there  has 
been  no  actual  tampering,  then  the  votes 
shown  by  the  void  ballots  as  cast  for  each 
of  the  candidates  between  whom  recount  has 
been  asked  shall  be  subtracted  from  the  total 
vote  shown  by  the  certificate  as  cast  for  them, 
respectively,  and  the  result  shown  by  the  cer- 
tificate, after  such  subtraction,  shall  be  taken 
as  the  result.  If,  however,  there  be  disagree- 
ment between  the  certificate  result  and  the 
result  shown  by  the  ballots,  the  certificate 
must  be  taken  as  showing  the  result  at  the 
precinct 

The  admission  ot  the  testimony  of  the  poll 
clerks  and  precinct  commissioners  for  the 
purpose  of  showing  that  the  ballot  sheets 
have  not  been  properly  signed  by  the  poll 
derks  is  no  exception  to  the  general  rule 
against  the  admission  of  extrinsic  testimony 
hereinbefore  stated.  It  Is  founded  upon  the 
statute.  Code  1899,  c.  8,  I  66.  At  any  rate, 
it  is  Justified  by  thiat  statute.  It  tells  the 
precinct  connnissioners  to  reject  ballots  hav- 
ing that  defect  For  the  purpose  of  proving 
that  defect  they  may  call  upon  the  clerks 
who  are  present,  as  well  as  upon  thdr  own 
knowledge  of  the  facts.  Now,  a  recount  is 
dmply  doing  over  again  what  the  precinct 
commissioners  have  done.  To  do  that  over, 
they  must  have  the  same  powers  that  are 
vested  in  the  precinct  commisdoners.  There- 
fore they  may  call  as  witnesses  the  derks 
and  commissioners. 

The  defendants  filed  two  pleas  in  abate- 
ment tp  the  elXect  that  Stafford  had  obtain- 
ed from  the  judge  of  the  circuit  court  of 
Mingo  county  an  alternative  writ  of  man- 
damus commanding  the  board  of  canvassers 
to  reject  each  and  every  t>alIot  cast  at  Mate- 
wan  Precinct  upon  which  the  names  of  the 
poll  clerks  had  not  been  written  each  in  his 
own  hand.  The  theory  under  this  plea  in 
abatement  is  that  the  pendency  of  the  man- 
damus before  the  drcuit  court  of  Mingo 
county  would  prevent  this  mandamus  from 
Issuing  from  this  court  We  do  not  think 
so.  The  mandamus  in  the  circuit  court  is 
limited  to  the  rejection  of  ballots  having  the 
defect  aforesaid,  whereas  the  mandamus 
sought  for  from  this  court  has  broader  scope, 
in  that  it  asks  an  inspection  of  the  ballots 
at  Matewan,  and  the  admission  of  evidence 
to  repel  the  charge  of  tampering  with  the 
ballots — ^a  matter  to  which  the  proceeding 
of  the  circuit  court  does  not  In  terms  apply, 
and  only  inferentlally — and  asks  relief  under 
drcomstances  different  from  that  existing 
in  the  circuit  court  which  proceeded  upon 
the  assumption  that  the  element  of  vidous- 
ness  in  all  the  ballots,  arising  from  their 
having  been  tampered  with,  does  not  exist 
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Th*  scope  of  the  relief  which  may  be  grant- 
ed apon  the  mandamus  In  the  circuit  court 
ifl  not  clearly  as  broad  as  that  which  may 
be  afforded  In  this  case.  We  should  not 
refuse  to  entertain  this  writ  unless  we  can 
see  very  clearly  that  relief  as  broad  and 
effectual  can  be  given  upon  the  mandamus 
in  the  circuit  court  "If  the  whole  relief 
■ought  In  the  second  suit  Is  not  attainable 
In  the  first,  or  if  the  relief  which  may  be 
glren  or  the  remedies  available  in  the  sec- 
ond suit  are  more  extensive  than  can  be  at- 
tained In  the  first,  a  plea  to  the  second  suit 
of  the  pendency  of  the  first  Is  not  good."  1 
Oyc.  29. 

The  objection  that  the  canvassers  have  de- 
clared the  result,  issued  the  certificate,  and 
adjourned,  is  no  defense.  Daniel  v.  Simms, 
49  W.  Ya.  654,  89  S.  B.  690. 

A  mandamus  giving  relief  to  the  extent 
above  Indicated  Is  awarded. 

POFFBNBARGBR,  J.  (dissenting  In  part 
from  decision).  From  so,  much  of  the  deci- 
sion as  requires  a  comparison  to  be  made 
between  the  result  shown  by  the  certificate 
of  the  precinct  elfcction  officers  and  the  re- 
sult shown  by  the  ballots,  for  the  purpose 
of  ascertaining  whether  or  not  the  vote 
shown  by  the  void  ballots  can  be  deducted 
from  the  certified  returns,  and  directing,  un- 
der certain  conditions,  that  such  deductions 
be  made,  I  dissent  I  believe  this  much  of 
the  conclusion  reached  by  a  majority  of  the 
court  to  be  In  conflict  with  certain  principles 
stated  in  the  opinion  as  sound  and  universal- 
ly recognized  law.  The  board  of  canvass- 
ers Is  not  a  Judicial  body.  It  Is  incom- 
petent to  deal  with  the  question  of  fraud. 
Before  it  no  evidence  is  admissible  for  the 
purpose  of  overcoming  the  presumption  of 
viclousness  arising  from  the  fact  that  the 
ballots  have  been  tampered  with.  If  Infers 
ences  arising  from  comparison  of  the  ballots 
with  the  certificate  or  otherwise  are  allowed 
to  be  used  as  evidence  for  that  purpose,  I 
see  no  reason  why  any  other  relevant  evi- 
dence might  not  as  well  be  admitted  for  that 
purpose,  and  the  board  of  canvassers  held 
to  be  a  Judicial  body,  with  all  those  powers 
which  are  denied  to  it  by  the  case  of  Brazie 
V.  Ck>mmissioners,  25  W.  Va.  213.  I  place 
the  power  to  hear  testimony  of  the  poll 
clerks,  election  commissioners,  and  others 
present  at  the  election,  for  the  purpose  of 
identifying  the  papers  used  at  the  election 
and  of  obtaining  complete  returns,  upon  the 
statutory  provisions  which  seem  clearly  to 
authorize  it  I  place  the  right  to  hear  the 
evidence  of  such  officers  as  to  the  manner 
in  which  the  clerks'  signatures  were  Indorsed 
upon  the  backs  of  the  ballots  upon  a  stat- 
utory provision  also,  and  I  believe  this  to  be 
the  full  extent  of  the  lowers  of  a  board  of 
canvassers  to  hear  evidence  respecting  the 
election  and  its  returns.  The  comparison 
would  be  obviously  inconclusive  of  the  ques- 
tion as  to  whether  or  not  the  ballots  have 
been  changed  on  their  faces.    Votes  for  can- 


didates  may  have  been  stricken  off  of  good 
ballots  and  put  on  void  ones,  and  vice  versa, 
without  altering  the  whole  number  of  good 
and  bad  votes.  For  instance,  a  candidate 
may  have  a  total  of  100  votes-»60  on  ballots 
properly  signed  by  the  poll  clerks,  and  50 
on  ballots  not  so  signed.  On  their  faces 
these  ballots  may  be  so  manipulated  and  al- 
tered as  to  give  that  candidate  60  votes  on 
void  ballots  and  40  on  good  ones»  whereby 
he  would  sustain  a  loss  of  10  votes,  although 
the  total  of  good  and  bad  votes  would  re- 
main unaltered.  Complaint  Is  made  because 
the  record  Indicates  that  there  are  only  a 
few  ballots  in  the  precinct  which  have  been 
properly  signed  by  the  poll  clerks.  But  the 
court  cannot  lay  down  a  rule  for  a  special 
case.  It  must  be  the  same  whether  there 
be  few  or  many  bad  ballots.  No  principle 
is  perceived  under  which  the  rule  governing 
the  admission  of  evidence  in  the  case  of  a 
dose  contest,  in  which  only  a  few  votes 
would  change  the  result,  can  be  varied  or  de- 
parted from  so  as  to  meet  a  case  in  which 
It  takes  a  large  number  to  change  the  result 

SANDBRS,  J.t  concurs. 

)    (106  Va.  4d4) 
SWIFT  ft  CO.  V.  WOOD  et  at 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

26, 1905.) 

0TATUTES— IRTEBFBBTATION— BB-SKACnnCNT  — 
NOTICB  rOB  JUDGMENI'—SBaVICS  —  COVFU- 
TATION    or    TllilC— SUNDAYS. 

1.  When  a  statute  has  been  construed  by  the 
courts,  and  is  then  re-enacted  by  the  Legisla- 
ture, the  construction  given  it  is  presumed  to 
be  sanctioned  by  the  Legislature,  and  thence- 
forth becomes  obli^tory  upon  the  courts. 

2.  Section  5,  cl.  %  of  the  Code  of  1887  [Va. 
Code  1904,  p.  6],  provides  that,  where  a  stat- 
ute i^uires  a  notice  to  be  givoi  or  an  act  done 
a  certain  time  before  any  proceeding,  there 
must  be  that  time  exclusive  of  the  day  for  the 
proceeding,  but  the  day  on  which  the  notice  is 
given  or  act  done  may  be  counted.  Section 
8211  [page  1686]  provides  that  a  notice  of  a 
motion  for  judgment  must  be  returned  to  the 
clerk's  office  within  five  days  after  service.  . 
Held,  that  a  notice  for  judgment  served  on  the 
21st  and  returned  on  the  26th  day  of  the  month 
is  not  returned  within  five  days  after  service, 
and  a  judgment  by  default  upon  such  notice  is 
not  valid. 

3.  In  computing  time,  Sunday  is  to  be  includ- 
ed, unless  the  last  day  falls  on  Sunday. 

Error  to  Corporation  Court  of  City  of 
Newport  News. 

Action  by  Swift  ft  Co.  against  Wood  and 
others.  From  an  order  setting  aside  a  Judg- 
ment for  plaintiffs^  plaintiffs  bring  error. 
Affirmed. 

Wm.  C.  Stuart,  for  plaintiffs  in  error.  R. 
M.  Hudson,  for  defendants  in  error. 

HARRISON,  J.  On  the  16th  day  of  De- 
cember, 1903,  notice  was  served  upon  the 
plaintifTs  in  error  that  the  defendants  in  er- 
ror would  on  the  21st  day  of  December', 
1908,  move  the  corporation  court  of  the  city 
of  Newport  News  to  set  aside  and  declare 

f  IL  See  Tlm%  toL  tf»  Cent  Dig.  0  Si-Sli 
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null  and  Told  a  pretended  or  alleged  judg- 
ment obtained  by  tbe  plaintiffs  in  error  on 
March  11,  1901,  for  $263.64  and  interest 

The  Judgment  sought  to  be  set  aside  un- 
der this  notice  had  been  obtained  against  the 
defendants  In  error,  oa  motion,  under  the 
proceeding  provided  for  by  section  8211  of 
the  Ck)de  of  1887  [Ya.  Code  1904,  p.  1686]; 
and,  among  other  grounds  assigned  tar  set- 
ting it  aside,  they  asserted  that  the  notice 
upon  which  the  Judgment  was  obtained  had 
not  been  returned  to  the  clerk's  office,  as 
proTided  by  the  statute,  within  five  days  aft- 
er its  alleged  service.  The  notice  was  serv- 
ed February  21,  1901,  and  returned  to  the 
derk'fl  office  on  the  26th  of  that  month. 
The  plaintiffs  In  error  insist  that  this  return 
of  the  notice  was  within  five  days,  as  con- 
templated by  the  statute. 

This  question  has  been  settled  in  this  state 
for  many  years  by  the  decision  of  this  court 
in  the  case  of  Tumbull  r.  Thompson,  27 
Grat  806.  In  that  case  the  objection  was 
made  that  the  original  process  commencing 
the  suit  was  served  on  the  defendant  Feb- 
ruary 8,  1862,  and  that  the  Judgment  became 
flnal  on  the  8d  of  March,  1862,  in  violation 
of  the  statute  which  declares  that  no  judg- 
ment by  default  on  scire  facias  or  summons 
shall  be  valid  if  it  becomes  flnal  within  one 
month  after  the  service  of  such  process. 
Judge  Staples,  delivering  the  opinion  of  the 
court,  says:  "The  month  indicated  by  the 
statute  is,  of  course,  a  calendar  month;  and,^ 
if  the  8d'day  of  February-— the  day  of  the 
service  of  the  process — ^is  to  be  Included  in 
computing  the  time,  then  the  judgment  did 
not  become  final  within  a  month  after  the 
service  of  process.**  The  learned  Judge  then 
proceeds  as  follows:  "Without  undertaking 
now  to  discuss  the  doctrines  of  the  common 
law  in  respect  to  the  days  to  be  included  or 
excluded  in  the  computation  of  time  under 
statutes,  it  is  sufficient  to  say  that  every 
difficulty  in  regard,  to  that  question  has  been 
removed  by  the  provisions  of  the  eighth 
clause  of  section  17,'  c.  16^  p.  115,  Code  1860. 
That  section  declares  that,  where  a  statute 
requires  a  notice  to  be  given  or  any  other 
act  to  be  done  a  certain  time  before  any  mo- 
tion or  proceeding,  there  must  be  that  time, 
exclusive  of  the  day  for  such  motion  or  pro- 
ceeding, but  the  day  on  which  such  notice 
ifl  given  or  such  act  is  done  may  be  counted 
as  part  of  the  time."  By  virtue  of  this  stat- 
ute the  judgment  was  held  not  to  have  be- 
come final  within  one  month,  and  was  sus- 
tained as  valid. 

The  construction  put  upon  this  statute  has 
received  legislative  approval  and  sanction; 
the  same  section,  unchanged,  having  been 
re-enacted  as  section  6,  cL  S,  with  the  Code 
of  1887,  and  is  now  found,  without  amend- 
ment, in  Ya.  Ck>de  1904,  I  5,  d.  8.  When  a 
statute  has  been  construed  by  the  courts, 
and  is  then  re-enacted  by  the  Legislature, 
the  construction  given  to  it  is  presumed  to 
be  sanctioned  by  the  Legislature,  and  thence- 
terth  becomes  obligatoqr  upon  the  courts. 


Mangus  v.  McClelland,  08  Ytu  786,  22  8.  B. 
364. 

Under  the  decision  In  Tumbull  v.  Thomp- 
son, supra,  and  the  construction  there  put 
upon  the  statute,  a  notice  served  on  the  2l8t 
day  of  February,  1901,  and  returned  to  the 
clerk's  4)ffice  on  the  26th  day  of  that  month, 
is  not  a  compliance  with  the  statute  which 
requires  such  notice  to  be  returned  to  the 
clerk's  office  within  five  days  after  service 
of  the  same. 

Plaintiffs  in  error  further  contend  that  the 
24th  day  of  February,  1901,  was  Sunday, 
which  was  not  a  Juridical  day,  and  therefore 
cannot  be  counted  in  computing  the  time. 
This  position  is  not  tenable. 

Judge  Lewis,  speaking  for  this  court  In 
the  case  of  Bowles  v.  Brauer  et  al.,  89  Va. 
466^  16  S,  EL  856,  holds  that  when  a  statute 
prescribes  a  certain  number  of  days  within 
which  an  act  is  to  be  done,  and  says  noth- 
ing about  Sunday,  it  is  to  be  included,  un- 
less the  last  day  falls  on  Sunday,  in  which 
case  the  act  may  generally  be  done  on  the 
succeeding  day,  but  if  the  act  may  be  law- 
fully done  on  Sunday,  and  the  last  day  falls 
on  Sunday,  then  Sunday  is  not  to  be  ex- 
eluded. 

The  provision  of  section  3211  of  the  Code 
of  1887  [Ya.  Code  1904,  p.  1686]  with  respect 
to  returning  the  notice  to  the  clerk's  office 
within  five  days  after  its  service  is  not,  as 
contended,  merely  directory.  This  statute 
furnishes  a  summary  remedy  for  obtaining 
a  judgment  for  money,  and  where  the  Judg- 
ment is  by  default,  as  in  the  case  at  bar,  ite 
terms  must  be  strictly  complied  with;  oth- 
erwise the  Judgment  will  not  be  valid. 

For  these  reasons,  the  Judgment  complain- 
ed of  must  be  affirmed* 

""""^^  aOB  Va.  604) 

FARLEY  V.  THALHIMBR. 

(Supreme  Court  of  Appeals  of  Viiginia.    Jan. 

26.  1905.) 

■LANDKB  —  PBIVILEGED       GOlOOmiGATIONS  — 

▲nUSB  OF  PBIVILEQE^MALICE— BURDEN   OV 

PROOF— QUESTIONS    FOB    JUBT. 

1.  While  it  is  within  the  province  of  the  trial 
toxat  to  determine  whether  or  not  the  occasion 
when  slanderous  words  were  spoken  was  priv- 
ileged, yet  whether  words  Broken  on  a  priv- 
ileged occasion  were  spoken  with  or  without 
malice  is  a  question  for  the  jury,  which  cannot 
be  taken  from  them  where  there  is  evidence 
tending  to  show  malice  in  the  utterance  of  the 
words. 

2.  Where  words  complained  of  as  slanderous 
were  privileged  communications,  the  burden  is 
upon  plaintiff  to  prove  actual  malice,  either  by 
construction  of  the  words,  or  by  the  attending 
facts  or  circumstances,  or  situation  of  the  par- 
ties. 

8.  Strong  and  vlident  language,  disproportion* 
al  to  an  occasion  otherwise  privileged,  may  raise 
an  Inference  of  malice  in  the  use  of  the  lan- 
guage, and  cause  the  loss  of  the  privilege  other- 
wise attaching  to  the  communication. 

4.  The  questions  of  good  faiti^  belief  in  the 
truth  of  an  alleged  slanderous  statement,  and 
of  the  existence  of  actual  malice  are  for  the 

0.  Where  the  evidence  on  the  material  issues 
of  the  case  is  in  conflict,  it  is  for  the  Jury  to 
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determine  the  credibility  of  witnesses  and  the 
weight  of  their  testimony. 

6.  In  an  action  for  slander  alleged  to  have 
been  committed  in  the  discharge  of  an  em  ploy  6 
for  theft,  evidence  held  to  make  a  question  for 
the  jury  on  the  issue  of  the  existence  of  malice 
In  the  making  of  statements  which  were  other- 
wise privileged. 

Brror  to  Oiicnlt  Court  of  Oity  of  Rich- 
mond. 

Action  by  fiSIen  Farley  against  Moses  Thal- 
bimer.  There  was  a  judgment  for  defend- 
ant, and  plaintiff  brings  error.    Reversed. 

Sands  ft  Sands,  for  plaintiff  in  error.  Mer^ 
dith  ft  Godce,  for  defendant  in  error* 

OARDWEIiL,  X  Plaintiff  in  error,  Ellen 
J.  Farley,  a  young  lady  of  23  years  of  age, 
was  on  the  6th  day  of  November,  1900,  and 
for  some  months  prior,  in  the  employ,  as  a 
clerk  or  saleswoman,  of  Isaac  and  Moses 
Thalhimer,  in  their  dry  goods  store,  conduct- 
ed on  Broad  street,  in  the  city  of  Richmond, 
under  the  firm  name  of  Thalhimer  Bros.; 
and  on  the  morning  of  the  6th  of  November, 
1900,  she  was  discharged  from  her  employ- 
ment by  Moses  Thalhimer  on  the  alleged 
ground  that  she  had  on  the  day  before  been 
guilty  of  the  theft  of  a  handkerchief  and 
two  yards  of  ribbon  from  a  different  de- 
partment of  the  store  to  that  in  which  she 
was  employed. 

This  action  is  brought  by  the  plaintiff  in 
error  against  the  defendant  in  error,  Moses 
Thalhimer,  to  recover  damages  for  slander- 
ous and  insulting  words  alleged  to  have  been 
used  by  defendant  in  error  on  the  occasion 
of  the  discharge  of  the  plaintiff  in  error,  and 
on  a  subsequent  date,  January  17, 1901,  when 
she  visited  the  store  of  Thalhimer  Bros,  to 
collect  a  balance  due  her  on  her  salary  at 
the  time  of  her  discharge. 

The  declaration  contains  four  counts.  The 
first  count  alleges  that  on  the  morning  of 
November  5th  plaintiff  in  error  purchased 
at  the  store  of  Thalhimer  Bros,  a  handker- 
chief and  two  yards  of  ribbon,  and  openly 
deposited  the  same  in  an  open  cabinet  draw- 
er until  the  evening  of  that  day,  when  she 
carried  them  with  her  when  she  left  the 
store  after  that  day's  employment;  that,  on 
her  return  the  next  morning,  defendant  in 
error  called  her  "around  to  one  side^'  of 
the  store,  and  falsely  and  maliciously  said 
to  a  Miss  Chisholm,  another  employ^,  in  the 
presence  of  a  Miss  Allen  and  others,  as 
follows:  "Miss  Chisholm,  is  this  your  friend? 
If  so,  I  suppose  you  will  be  glad  to  cut 
the  acquaintance  of  a  common  thief,  won't 
you?  That  is  what  she  is.  Do  yon  know 
what  I  would  like  to  do  with  you,  anyway? 
I  would  like  to  take  you  downstairs,  and 
have  you  stripped,  and  take  a  cowhide  and 
strike  you  from  your  head  to  your  heels." 
"There  goes  a  thief,  a  thief."  The  second 
count  alleges  the  same  words  as  insulting 
and  tending  to  a  breach  of  the  peace.  The 
third  count  sets  forth  that  the  plaintiff  in 
error  on  January  17,  1901,  went  to  the  store 
Of  Thalhimer  Bros,  to  secure  the  balance  of 


her  wages,  and  that  then  and  there.  In  the 
presence  of  Mrs.  A.  L.  Pugh,  Mrs.  James 
Farley,  and  others,  defendant  in  error  used 
the  following  words:  "You  won't  get  it. 
It  took  you  a  long  time  to  find  out  that  I 
owed  you  anything,  and  it  will  take  you  a 
still  longer  one  to  collect  it  Ton  know  how 
to  make  it  Go  ahead  and  make  it  I  see 
you  are  looking  for  trouble,  and  you  can 
get  it  good,  and  plenty  of  it  I  am  fixed  for 
you.  I  will  let  you  down  easy.  I  called 
you  a  thief  before,  and  I  call  you  one  now, 
and  a  good  one  at  that  That  girl  is  a  thief. 
I  caught  her  stealing  in  my  store,  and  I  can 
prove  it  If  I  had  gone  over  to  her  mother's 
^^ouse,  I  would  have  found  out"  The  fourth 
count  alleges  the  same  words  as  insulting 
and  tending  to  a  breach  of  the  peace. 

Defendant  in  error,  responding  to  the  de- 
mand of  plaintiff  in  error  for  a  statement 
of  his  defenses,  answered:  ^'First,  not  guilty; 
2nd,  that  while  he  did  not  use  the  language 
set  forth  in  the  declaration,  he  did  accuse 
her  of  having  stolen  a  handkerchief  and 
a  piece  of  ribbon  from  the  store  of  Thal- 
himer Bros.;  third,  that  the  charge  was  true; 
fourth,  privileged  communications;  and  it  is 
agreed,  as  to  the  second  defense,  the  de- 
fendant bears  the  same  responsibility  as  if  a 
plea  of  Justification  had  been  entered  for- 
merly." 

At  the  trial,  after  the  evidence  on  both 
sides  was  offered,  certain  instructions  were 
asked  for  by  both  plaintiff  in  error  and  de- 
fendant in  error,  in  both  sets  of  which  the 
question  whether  the  words  alleged  as  slan- 
derous were  spoken  maliciously  or  not  was 
left  for  the  determination  of  the  Jury;  but 
the  court  rejected  all  of  the  Instructions 
asked  for,  and  gave  in  lieu  thereof  its  own 
instruction,   as  follows: 

"The  Jury  are  Instructed  that  it  appearing 
from  all  the  evidence  that  the  words  char- 
ged in  the  first  and  second  counts  of  the 
declaration  to  have  been  spoken  by  the  de- 
fendant were,  if  spoken  at  all,  spoken  in  the 
defendant's  place  of  business  to  the  plain- 
tiff or  to  one  or  more  of  his  employes — they 
must  be  regarded  as  privileged  communica- 
tions. 

"And  it  further  appearing  from  all  the  evi- 
dence that  the  words  charged  in  the  third 
and  fourth  counts  of  the  declaration  to  have 
been  spoken  by  defendant  if  spoken  at  all, 
were  spoken  to  the  plaintiff- and  her  friends 
whom  she  had  brought  with  her  as  partici- 
pants with  her  in  an  interview  sought  by 
them  with  the  defendant  in  his  place  of 
business,  they  must  equally  be  regarded  as 
privileged  communications. 

*'And  there  being  no  evidence  to  Justify 
an  imputation  to  the  defendant  of  actual 
malice,  the  Jury  must  find  for  the  defend- 
ant." 

The  Jury  returned  their  verdict  in  these 
words:  "We,  the  Jury,  upon  the  issue  Joined, 
find  for  the  defendant,  upon  the  instructions 
of  the  court." 

It  seems  too  well  settled  in  this  state  to 
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admit  of  extended  dlBcnsslon  that,  while  It 
l8  within  the  province  of  the  trial  court  to 
determine  whether  or  not  the  occasion  when 
alleged  slanderous  or  Insulting  words  were 
spoken  or  written  was  privileged,  whether 
they  were  spoken  or  written  with  or  with- 
out malice  is  a  question  for  the  Jury,  under 
proper  instructions.  Dillard  v.  Collins,  25 
Grat  353;  Chaffln  v.  Lynch,  83  Va.  106,  1 
S.  E.  803;  8.  c,  84  Va.  884,  6  S.  B.  474; 
Strode  t.  Clement,  90  Va.  557,  19  S.  B.  177; 
Reusch  V.  Roanoke,  etc.,  Co.,  91  Va.  534,  22 
S.  B.  358;  Brown  v.  N.  &  W.  R.  Co.,  100  Va. 
619,  42  S.  E.  664,  60  L.  R,  A.  472;  Tyree  v. 
Harrison,  100  Va.  542,  42  S.  B.  295. 

It  is  true,  aa  was  held  in  Reusch  v.  Roa- 
noke, etc.,  Co.,  supra,  the  court  may  prc^erly 
refuse  an  instruction  submitting  the  question 
of  malice  to  the  Jury  where  '*there  is  no  le- 
gal evidence  in  the  record  to  suggest  mal- 
ice,** but,  where  there  is  evidence  tending  to 
show  malice  in  the  utterance  of  the  words 
spoken,  or  in  the  published  communication, 
that  question  cannot  be  properly  taken  from 
the  Jury.  . 

"Where  the  defendant  acts  In  performance 
of  a  duty,  legal  or  social,  or  in  defense  of 
his  own  Interests,  the  occasion  is  privileged; 
•  •  ♦  but  strong  or  violent  language,  dls- 
proportlonal  to  the  occasion,  may  raise  an 
inference  of  malice,  and  thus  lose  the  privi- 
lege that  would  otherwise  attach  to  it.'* 
Tyree  v.  Harrison,  supra. 

It  is  also  true,  as  contended  by  the  learn- 
ed counsel  for  defendant  in  error,  that,  where 
the  words  complained  of  were  privileged 
communications,  the  burden  is  upon  the 
plaintiff  to  prove  actual  malice  before  he  can 
be  entitled  to  a  recovery.  The  plaintiff  in 
such  a  case  must  show  malice,  either  by 
construction  of  the  spoken  or  written  mat- 
ter, or  by  facts  or  circumstances  connected 
with  that  matter,  or  In  the  situation  of  the 
parties,  adequate  to  authorize  the  conclusion. 
Dillard  t.  Collins,  supra.  But  though  the 
occasion  is  privileged,  and  strong  and  vio- 
lent language  Is  used,  dlsproportlonal  to  the 
occasion,  it  may  raise  an  inference  of  mal- 
ice, and  thus  lose  the  privilege  that  would 
otherwise  attach  to  it;  and  whether  such  an 
inference  is  to  be  drawn  from  the  language 
used,  or  the  circumstances  in  which  it  is 
used,  etc.,  is  a  question  for  the  Jury.  The 
question  of  good  faith,  belief  in  the  truth  of 
the  statement,  and  the  existence  of  actual 
malice,  remains,*  also,  for  the  Jury.  Tyree  v, 
Harrison,  supra,  and  authorities  cited. 

As  was  said  in  the  opinion  in  Dillard  y. 
Oollins,  supra:  '*Tbe  law  holds  the  segis  of 
its  protection  not  only  over  the  person  and 
property  of  the  citizen,  but  vigilantly  gruardt 
as  equally  sacred  his  personal  reputation  and 
character.  And  where  one  assails  the  char- 
acter of  his  fellow  man,  and  would  secure 
himself  from  responsibility  upon  the  ground 
that  what  he  has  spoken  or  written  was  only 
done  confldentlally,  and  with  no  intent  to  in- 
jure, and  without  malice,  he  must  be  care- 
fnl  that  what  he  said  or  wrote  comes  witliln 


the  well-defined  qnaliflcations  which  the  law 

attaches  to  coufideutlal  or  privileged  com- 
munications." 

We  do  not  mean  to  question  at  all  the 
soundness  of  ^e  ruling  in  Reusch  y.  Ro- 
anoke, etc.,  Co.,  supra,  and  other  authoritlea 
cited  and  relied  on  by  defendant  In  error, 
that  the  trial  court  may  properly  refuse  an 
instruction  submitting  the  question  of  mal- 
ice to  the  Jury  '*when  there  is  no  legal  evi- 
dence in  the  record  to  suggest  malice,"  etc., 
or  may  not  instruct  the  Jury  in  such  a  case 
that  there  is  not  such  evidence  in  the  record. 
but  to  say  that  when  there  is  any  legal  evi- 
dence tending  to  prove  that  the  language 
spoken  or  written  was  dlsproportlonal  in 
strength  and  violence  to  the  occasion  when 
spoken  or  written,  though  the  occasion  was 
privileged,  may  raise  an  inference  of  malice, 
thereby  destroying  the  privilege  that  would 
otherwise  attach  to  it,  and  that,  where  there 
is  such  evidence  In  the  record,  the  question 
of  malice  in  the  use  of  the  words  spoken  or 
vrritten  cannot  be  properly  taken  firom  the 
Jury. 

As  the  case  at  bar  has  to  be  remanded  for 
a  new  trial  because  of  the  error  in  not  leav- 
ing to  the  Jury  the  question  whether  the 
words  alleged  as  slanderous  were  spoken  ma- 
liciously or  not,  and  in  giving  the  court's 
own  Instruction,  above  set  out  taking  that 
question  from  the  Jury,  we  refrain  from  re- 
viewing the  evidence  further  than  is  neces- 
sary, in  our  opinion,  to  Justify  that  conclu- 
sion. 

It  is  an  admitted  fact  that  the  plaintiff  in 
error  on  November  5,  1900,  obtained  a  hand- 
kerchief and  a  piece  of  ribbon  from  the 
stock  of  Thalhlmer  Bros.,  and  carried  them 
away  with  her  that  evening  when  she  quit 
work.  Therefore  an  important  question  in 
the  case  was  whether  she  paid  for  them,  or 
took  them  without  making  pasrment  She 
claimed  that  she  did  pay  for  them,  while  de- 
fendant in  error  Insisted  that  she  did  not. 
In  her  testimony  she  swears  to  the  use  of 
the  words,  and  as  to  the  circumstances  in 
which  they  were  used,  on  November  6,  1900, 
as  alleged  in  the  first  and  second  counts  of 
the  declaration;  adding  that  defendant  in 
error  also  said:  "That  accounts  for  the  hand- 
kerchief you  lost  in  the  store,  that  yon  said 
your  mother  had  bought  up  the  street,  that 
had  our  private  mark  on  it."  That  when  she 
was  dismissed,  defendant  in  error  snatched 
a  handkerchief  from  the  front  of  her  dress, 
and  followed  her  through  the  store,  waiving 
the  handkerchief,  saying,  '*There  goes  a 
thief,  a  thief,"  and  that,  when  she  was  about 
to  go  out  of  the  store,  he  Jumped  in  front  of 
her  and  said,  *'Don*t  you  ever  dare,  as  long 
as  you  live,  to  darken  those  doors  again.*' 

As  to  the  charge  in  the  third  and  fourth 
counts  of  the  declaration,  plaintiff  in  error 
testified  as  follows: 

"Well,  on  the  17th  of  January  fathw  was 
sick,  and  I  was  out  of  employment,  and 
could  not  get  work,  and  I  needed  this  money; 
and,  being  on  the  street  with  my  aunt,  I 
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asked  hflr  to  fo  In  with  me  as  I  asked  Mr. 
Moses  [Thalhimer]  for  the  money,  and  she 
consented  to  go  with  me;  and  when  we  went 
In  I  asked  for  Moses  Thalhlmer — asked  one 
of  the  girls — and  when  he  came  to  me  I  told 
hfin  that  when  he  discharged  me  he  owed  me 
for  a  week  and  three  days,  and  I  had  come 
for  a  settlement  He  replied:  Ton  won't 
get  It  It  took  you  a  long  time  for  yon  to 
find  oat  that  I  owed  yon  anything,  and  it 
will  take  yon  stiti  longer  to  collect  it'  He 
says:  'Ton  know  how  to  collect  it  Go  ahead 
and  collect  it'  He  says:  1  find  yon  are 
looking  tor  tronhle,  and  yon  will  get  It'  1 
let  you  down  easy.'  He  said,  'Yon  came  into 
this  store  once  before — ^for  what?  He  said, 
•Ton  had  a  gall  to  come  in  here  before  all 
these  ladles,  who  know  what  yon  are.'  He 
HSked'my  annt  if  she  wsjb  mother.  She  re- 
plied,  'No.'  He  said:  *I  canght  that  girl 
stealing  in  my  store,  and  I  can  prove  it 
She  is  a  thief,  and  a  good  one  at  that'  There 
were  present  Mrs.  Pugh  and  my  aunt,  and 
there  were  two  or  three  customers  right 
near  ns.  I  don't  remember  who  they  were. 
They  were  near  enough  to  turn  around  and 
listen  to  the  conversation  that  passed.  Then 
there  was  some  other  conversation,  after 
which  I  left  without  getting  the  money.*' 

The  plaintiff  in  error  was  corroborated  in 
her  statement  as  to  the  occurrences  of  Janu- 
ary 17,  1901,  very  fully,  by  her  aunts,  Mrs. 
Pugh  and  Mrs.  Farley,  who  accompanied  her 
to  Thalhlmer  Bros.'  store,  and  to  some  ex- 
tent at  least  by  other  witnesses  as  to  the 
occurrences  of  November  6»  1900,  while  de- 
feifdant  in  error,  testifying  in  his  own  behalf, 
denied  the  use  of  tHe  language  charged  in 
the  declaration,  and  the  statements  made  by 
plaintiff  in  error,  but  Insisted  that  the  charge 
he  made  that  the  handkerchief  and  ribbon 
had  been  stolen  was  true,  and  he  is  corrobo- 
rated by  other  witnesses  examined  in  his 
behalf.  Therefore  there  was  a  confilct  in 
the  evidence  throughout  on  every  material 
question  in  the  case,  and  it  was  for  the  jury 
to  determine  the  credibility  of  the  witnesses, 
and  the  weight  to  be  given  to  their  state- 
ments. In  other  words,  there  was  evidence 
tending  to  sustain  the  theory  of  plaintiff  in 
error,  and  hence  the  question  of  whether  there 
was  malice  on  the  part  of  defendant  in  error 
should  have  been  submitted  to  the  Jury. 

We  are  therefore  of  opinion  that  the  clp* 
cult  court  erred  in  taking  from  the  jury  the 
question  whether  the  words  alleged  as  slan- 
derous were  q;K>ken  maliciously  or  not  and 
the  judgment  complained  of  must  be  re- 
venged, and  the  cause  remanded  for  a  new 
trial  to  be  had  in  accordance  with  this  opinion. 

aw  Va.  812)  «=*- 

WHIDELWBIGHT  et  al.  T.  COMMON- 
WEALTH. 

(Supreme  Gourt  of  Appeals  of  Virginia.    Jan. 

26,  1905.) 

MAJLBOAD—VAMLLKML    LINES— CON SnTUTIOlf  «» 
STArOTIi— OONSTBUCnON. 

1.  Under  Const  |  166  [Va.  Code  1904,  p. 
oolxi],  providing  that  the  Legislature  shall  have 


power  to  prevent,  bv  statute  repealable  at  pleas- 
ore,  any  railroad  from  being  built  parallel  to 
the  present  line  of  the  Richmond,  Fredericlcs- 
burg  &  Potomac  Railroad  Company,  and  the 
act  concerning  coHkrations  (Acts  1902-<M,  p. 
403,  Bubc.  2,  i  12  fVa.  Code  1904,  p.  542]),  en- 
acted pursuant  thereto,  providing  that  no  rail- 
road company  chartered  under  the  act  shall 
have  power  to  build  any  railroad  parallel  to  itb 
line,  the  paralleling  of  a  short  portion  of  that 
line  for  local  purposes  is  not  forbidden;  the 
intent  of  the  law  oeing  to  prevent  competition 
between  Richmond  and  Washington,  the  ter- 
mini of  the  roads. 

Application  by  Thomas  S.  Wheelwright 
and  others  to  the  State  Corporation  Oommis- 
slon  for  a  charter  for  the  Richmond  &  Ches- 
apeake Bay  Railway.  Company.  From  an 
ordar  refusing  the  charter^  the  applicants 
appeal.   Reversed. 

Munford,  Williams,  Hanton  &  Anderson, 
for  appellanta  Wm.  A.  Anderson*  Atty. 
Gen.,  for  the  Commonwealth* 

CARDWELL,  J.  Thomas  &  Wheelwright 
and  others  presented  to  the  State  Corporation 
Commission  articles  of  association,  in  order 
that  they  might  be  Inccxrporated  under  the 
corporate  name  of  the  Richmond  &  Chesa- 
peake Bay  Railway  Company;  the  articles 
of  association  presented  being  In  accordance 
with  the  requirements  of  section  2  of  sub- 
chapter 2  of  an  act  concerning  corporations, 
which  became  a  law  on  the  21st  day  of 
May,  1903.  Acts  1902-04,  pp.  437-484,  c  270 
[Va.  Code  1904,  pp.  53^-^3,  8  1105b]. 

The  purposes  of  the  incorporation  are  the 
construction  and  operation  of  two  railroads 
—one  from  the  city  of  Richmond  to  a  point 
on  the  Rappahannock  river  near  Tappahan- 
nock,  and,  crossing  the  Rappahannock  river, 
to  have  its  terminus  on  the  Chesapeake  Bay 
at  some  point  within  the  county  of  Northum- 
berland or  the  county  of  Lancaster;  the  oth- 
er line,  from  the  city  of  Richmond  to  a  point 
on  the  Chesapeake  Bay  within  the  counties 
of  Gloucester,  Mathews,  or  Middlesex,  as 
may  be  selected  by  the  company.  As  to  botli 
lines,  the  articles  of  association,  In  describ- 
ing the  route,  provide  that  it  shall  be  from 
within  the  city  of  Richmond,  **thenco 
through  the  coimtles  of  Henrico  and  Han- 
over, via  the  town  of  Ashland,  or  such  other 
route  as  may  be  selected  by  said  company." 
Following  the  words  just  quoted,  there  Is 
a  further  description  of  the  routes  along 
which  the  proposed  lines  are  to  be  run,  but 
It  is  not  necessary  to  the  determination  of 
the  question  presented  to  this  court  that  they 
be  set  out  here. 

The  town  of  Ashland  is  in  Hanover  coun- 
ty, about  16  miles  north  of  the  city  of  Rich- 
mond, and  the  Richmond,  Fredericksburg  & 
Potomac  Railroad  Company  has  its  line  of 
railroad  running  from  the  city  of  Richmond 
to  the  town  of  Ashland,  and  beyond,  through 
•the  county  of  Hanover,  and  further  north. 
Under  the  proposed  charter  the  applicants 
can  construct  and  operate  a  railroad  parallel 
to  the  Richmond,  Fredericksburg  &  Potomac 
Railroad  line  as  far  as  the  town  of  Asbland, 
and  OP  to  the  point  where  the  latter  road 
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crosses  the  county  line  of  Hanover  county, 
the  distance  of  which  parallel  line  would  be  [ 
20  miles,  or  a  little  more. 

The  application  for  a  ckarter  to  construct 
this  so-called  parallel  line  to  Ashland,  thence 
to  Tappahannock  and  other  points  northeast 
of  Richmond,  was  refused  by  the  State  Cor- 
poration Oommission,  not  because  the  char^ 
tmt  applied  for  would  in  fact  conflict  with 
section  12  of  subchapter  2  (page  453  [Va. 
Code  1904,  p.  542])  of  the  act  concerning  cor- 
porations, supra,  but  might  posfllbly  conflict 
therewith,  the  commission  "perceiving  no 
other  objection  to  issuing  the  charter." 

From  the  order  of  the  Corporation  Com- 
mission refusing  to  issue  the  charter,  an  ap* 
peal  Is  taken  to  this  court 

Section  166  of  the  present  Constitution 
[Va.  Code  1904,  p.  cclxi]  gives  the  right  to 
every  railroad  company  in  this  state,  sub- 
ject to  such  reasonable  regulations  as  may 
be  prescribed  by  law,  to  parallel,  intersect, 
connect  with,  or  cross  with  its  roadway  any 
other  railroad  or  railroads,  but  provides  fur- 
ther as  follows:  "Nothing  in  this  section 
shall  deprive  the  General  Assembly  of  the 
right  to  prevent  by  statute,  repealable  at 
pleasure,  any  railroad  firom  being  built  par- 
allel to  the  present  line  of  the  Richmond, 
Fredericksburg  and  Potomac  RaUroad  Com- 
pany." Pursuant  to  section  166  of  the  Con- 
stitution, the  Legislature  enacted  section  12 
of  subchapter  2  of  the  act  concerning  cor- 
porations, supra,  which  provides:  "No  rail- 
road company  chartered  under  this  act,  or 
whose  charter  may  be  amended  under  this 
act,  shall  have  power  to  build  any  railroad 
parallel  to  the  line  of  the  Richmond,  Fred- 
ericksburg and  Potomac  Railroad." 

The  contention  of  appellants  is  that  the 
intention  of  the  statute  was  to  forbid  the  Is- 
suing of  a  charter  to  build  a  railroad  rea- 
sonably and  substantially  parallel  with  the 
entire  line  of  the  Richmond,  Fredericksburg 
k  Potomac  Railroad  Company,  and  that  the 
statute  cannot  and  should  not  be  so  constru- 
ed as  to  prevent  railroads  running  from 
Richmond  City  to  other  parts  of  Virginia 
from  running  a  short  distance  In  the  same 
direction  of  the  Richmond,  Fredericksburg 
&  Potomac  Railroad,  and  that  such  lines 
could  not  and  would  not  in  any  way  Inter- 
fere with  the  Richmond,  Fredericksburg  ft 
Potomac  Railroad. 

It  Is  manifest  from  the  opinion  of  the  Cor- 
poration Commission,  made  a  part  of  the 
record  before  us,  that  the  commission  con- 
sidered the  contention  of  appellants  Just  set 
out  as  having  great  force,  but  denied  the 
charter  only  for  the  reason,  as  the  opinion 
states,  that  they  deemed  It  besf  that  the 
statute  In  question  should  be  construed  by 
this  court  and  its  purpose  and  meaning 
IXnally  fixed  and  settled.    The  opinion  says: 

"The  great  bulk  of  the  business  of  the 
Richmond,  Fredericksburg  &  Potomac  Rail- 
road consists  of  through  traffic,  and  it  is 
doubtless  true  that  the  running  either  of  an 
electric  or  steam  railroad  from  Richmond  to 


Ashland  would  not  interfere  with  the  busi- 
ness of  the  Richmond,  Fredericksburg  &  Po- 
tomac Railroad,  but 'might  on  the  contrary, 
relieve  It  of  local  passenger  business  be- 
tween Richmond  and  Ashland,  which  It 
would  prefer  to  have  handled  by  a  local  road. 
While  it  rather  seems  to  us  that  the  inten- 
tion of  the  statute  was  not  to  forbid  the 
chartering  of  a  road  such  as  that  now  asked 
for,  yet  we  are  of  opinion  that  we  should 
deny  the  charter  asked  for  in  these  articles 
of  incorporation.  If  the  charter  Is  granted 
and  the  corporation  created,  there  seems  to 
be  no  way  in  which  the  commission  can  re- 
call the  charter,  and  It  is  extremely  doubtful 
whether  the  validity  of  the  charter  could  be 
called  in  question  by  any  one— even  by  the 
commonwealth  Itself — after  the  commission 
has  issued  It  In  this  particular  case  the 
commission  takes  this  action  because  it  has 
been  intimated  by  the  applicants  that  if  the 
charter  is  not  granted  an  appeal  may  be 
taken  to  the  Supreme  Court  of  Appeals.  The 
commission  deems  it  Its  duty  to  have  the 
Court  of  Appeals  pass  upon  this  question  as 
early  as  practicable,  In  order  that  it  may 
be  finally  fixed  and  settled.  Other  applica- 
tions may  come  before  the  commission,  and, 
although  it  would  be  Inclined  to  grant  them, 
it  would  greatly  prefer,  before  finally  put- 
ting its  own  construction 'upon  this  statute, 
to  have  its  proper  interpretation  and  mean- 
ing passed  upon  by  our  Court  of  Appeals." 

In  the  original  charter  granted  by  the 
General  Assembly  February  25,  1834  CActa 
183d-34,  p.  127,  e.  Ill),  to  the  Richmond, 
Fredericksburg  &  Potomac  Railroad,  to  con- 
struct its  road  from  Richmond  City  to  the 
town  of  Fredericksburg,  It  was  provided, 
among  other  things,  that  the  General  As- 
sembly, in  the  event 'Of  the  completion  of  the 
said  railroad  within  the  time  limited  by  the 
act  would  not,  for  the  period  of  30  years 
from  the  completion  of  said  railroad,  allow 
any  other  railroad  to  be  constructed  between 
the  city  of  Richmond  and  the  city  of  Wash- 
ington, or  for  any  portion  of  said  distance, 
the  probable  effect  of  which  would  be  to 
diminish  the  number  of  passengers  between 
the  one  city  and  the  other  upon  the  railroad 
authorized  by  the  act  or  to  compel  the  com- 
pany, in  order  to  retain  such  passengers,  to 
reduce  the  passage  money:  "provided,  how- 
ever, that  nothing  herein  contained  shall  be 
construed  as  to  prevent  the  Legislature,  at 
any  time  hereafter  from  authorizing  the  con- 
struction of  a  railroad  between  the  dty  of 
Richmond  and  the  town  of  Tappahannock, 
or  Urbana,  or  to  any  Intermediate  points 
between  said  city  of  Richmond  and  the  said 
towns,"  etc. 

On  the  27th  of  March,  1848  (Acts  1847-48^ 
p.  188,  c.  154),  the  Legislature  passed  an  act 
authorizing  the  Louisa  Railroad  Company, 
formerly  chartered,  and  which  had  construct- 
ed and  was  operating  its  road  between  Louisa 
Court  House  and  the  Junction  with  the  Blcl^ 
mond,  Fredericksburg  &  Potomac  Railroad,  in 
Hanover  county,  about  25  miles  north  of 


va.) 


WHSSL WRIGHT  ▼.  COMMONWEALTH. 


649 


tbe  city  of  Richmond*  to  extend  its  road  west- 
ward, and  also  from  the  junction  to  the  dock 
in  the  city  of  Richmond;  and  in  the  case  of 
Richmond,  etc.,  Railroad  ▼.  Louisa  Railroad 
Co.  the  validity  of  the  last-named  act  was 
called  In  question^  as  impairing  the  contract- 
ual rights  of  the  flrst-named  road,  entered 
into  between  its  original  incorporators  and 
the  state;  but  the  superior  court  of  chancery 
for  the  Riclimond  circuit  and  this  court  took 
the  opposite  view,  which  view,  on  an  appeal 
taken  from  the  refusal  of  an  appeal  by  this 
court  from  the  decree  of  the  superior  court 
of  chancery  denying  an  injunction  to  restrain 
the  defendant  from  extending  its  road  across 
tbe  complainants*  road  at  the  junction  to  the 
city  of  Richmond,  was  sustained  by  the  Su- 
preme Court  of  the  United  States.  IS  How. 
71«  14  L.  Bd.  55. 

The  last-named  court,  in  its  opinion,  after 
stating  the .  well-settled  rules  of  construc- 
tion of  all  such  acts,  and  referring  to  the 
provision  contained  in  the  original  charter 
of  the  Richmond,  Fredericksburg  &  Potomac 
Railroad  Company,  above  set  out,  says: 
''Construing  this  act  with  these  principles  in 
view,  where  do  we  find  thatiJie  Legislature 
has  contracted  to  part  with  the  power  to 
construct  the  railroad,  even  between  Rich- 
mond and  Fredericksburg,  for  carrying  coal 
or  other  freight?  Much  less  can  they  be 
said  to  have  contracted  that  no  railroad  con- 
nected with  the  western  part  of  the  state 
shall  be  suffered  to  cross  the  complainant's 
road  or  run  parallel  to  it  In  any  portion  of 
its  route.  Such  a  contract  cannot  be  elicited 
from  the  letter  or  spirit  of  this  section  of 
the  act" 

It  will  be  observed  that  the  act  here  un- 
der consideration  makes  no  reference  to 
building  a  railroad,  the  line  of  which  might 
parallel  a  part  of  the  Richmond,  Fredericks- 
burg &,  Potomac  Railroad,  but  makes  refer- 
ence only  to  the  building  of  railroads  parallel 
to  the  line  of  the  Richmond,  Fredericksburg 
&  Potomac  Railroad.  Since,  by  an  inspec- 
tion of  a  map  of  the  state  of  Virginia,  it  ap- 
pears that  a  railroad  cannot  be  built  from  the 
city  of  Richmond  to  the  town  of  Tappahan- 
nock  or  Urbana,  or  for  the  benefit  and  develop- 
ment of  that  portion  of  Virginia  in  which  those 
towns  are  situated,  without  paralleling  to 
some  degree  tbe  railroad  owned  and  iterated 
by  the  Richmond,  Fredericksburg  A  Potomac 
Railroad  Company,  to  construe  the  statute 
as  inhibiting  this  would  be  equivalent  to 
saying  that  the  constitutional  convention  and 
the  Legislature  Intended  that  there  should 
be  no  railroad  constructed  from  the  dty  of 
Richmond  to  the  northeastern  portion  of  the 
state— a  section  as  much  In  need  of  railroad 
facilities  as  any  portion  of  the  state  Is  now 
or  has  been,  and  as  much  deserving  and  as 
much  entitled  to  such  facilities  as  any  other 
section  of  the  state.  Such  a  construction 
would  result  disastrously  to  the  state's  in- 
terests, In  that  It  would  prevent  the  con- 
struction of  local  railroad  lines,  even  for  a 
inlto  or  two  miles  nortb  of  the  dtf  of  Rich- 


mond, in  any  direction,  for  they  would,  in 
a  sense,  parallel  the  Richmond,  Fredericks- 
burg &,  Potomac  Railroad,  or  at  least  a  por^ 
tlon  thereof,  if  they  ran  in  a  northern  direc- 
tion from  EUchmond.  If  such  was  the  pur- 
pose of  the  Legislatute,  It  is  inconceivable 
that  it  would  not  have  been  so  declared  in 
express  terms. 

It  is  obvious,  also,  that  it  is  greatly  to  the 
Interest  of  the  city  of  Richmond  and  of  the 
whole  section  through  which  appellants'  con- 
templated road  would  pass  that  it  be  built, 
while,  so  far  from  interfering  with  the 
Richmond,  Fredericksburg  &  Potomac  Rail- 
road, such  a  road,  by  bringing  the  citizens 
and  products  of  that  section  of  northeast 
Virginia  which  now  has  no  railroad  to  Rich- 
mond or  to  Ashland,  and  delivering  the  same 
to  the  Richmond,  Fredericksburg  &  Potomac 
Railroad  for  transportation  to  other  points, 
would  be  of  great  benefit  to  that  road,  and 
would  do  it  no  possible  injury.  In  fact,  it 
should  be  stated  in  this  opinion  that  the 
Richmond,  Fredericksburg  &  Potomac  Rail- 
road Oompany  entertains  this  view,  and  in 
no  way  is  it  opposing  the  granting  of  the 
dliarter  desired  by  appellants. 

For  the  want  of  modem  transportation  fa- 
cilities, the  counties  in  the  northeastern  sec- 
tion of  the  state  are  so  cut  off  from  Rich- 
mond as  to  be  almost  entirely  tributary  to  the 
city  of  Baltimore — certainly  to  make  the  lat- 
ter city  more  easily  and  conveniently  reached 
than  the  former.  The  whole  state  has  an 
Interest  in  the  industrial  development  of  that 
section,  and  the  facilities  to  be  afforded  by 
the  railroad  which  appellants  propose  to  con- 
struct should  not  be  denied  to  a  people  hav- 
ing none  such,  if  any  other  construction  of 
the  statute  In  question  can  be  reasonably 
adopted. 

Statutes  which  Interfere  with  legitimate  en- 
terprise, or  limit  the  right  to  construct  or 
operate  legitimate  industries,  must  be  con- 
strued strictly.  And  in  like  manner,  stat- 
utes which  constitute  an  exception  from  a 
well-defined  statutory  policy  are  given'  a 
strict  construction.  Sutherland  on  Stat 
Constr.  §S  870,  407. 

By  constitutional  provisions  and  numerous 
statutes  since  1865,  whatever  may  have  been 
the  policy  of  the  state  prior  to  the  Civil 
War,  by  which  the  state  lent  its  resources 
and  credit  to  works  of  internal  improve- 
ments, the  iK>licy  declared  Is  that  the  great- 
est opportunity  shall  be  given  to  private  cor- 
porations to  build  railroads  and  other  works 
of  internal  improvements  for  the  develop- 
ment of  the  interests  of  the  state.  And 
while  the  Legislature  has  been  careful  to 
provide  for  the  protection  of  the  state's  in- 
terest, as  a  stockholder,  in  the  Richmond, 
Fredericksburg  &  Potomac  Railroad,  neither 
in  the  policy  In  vogue  since  1866,  nor  in  the 
present  Constitution,  nor  in  the  statute  un- 
der consideration,  are  there  any  words  or 
phrases  used  that  would  justify  a  denial 
of  the  charter  applied  for  by  appellants. 
Tho  learned  Attorney  General  Cranklj  stat- 
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ed  when  tliUi  case  was  sabmltted  for  tbe 
consideration  of  this  court  that  it  was  not. 
In  his  opinion,  to  the  Interest  of  the  common- 
wealth to  oppose  the  charter,  and  that  it  was 
tho  purpose  of  neither  the  constitutional 
prorlsion  nor  the  act  in  question  to  prevent 
the  construction  of  such  lines  of  railroad  as 
proposed  by  appellants;  that  neither  the  let* 
ter  nor  the  spirit  of  the  act  would  be  ylo- 
lated  by  the  granting  to  them  of  the  charter 
they  ask.  This  was  practically  the  view 
taken  by  the  State  Corporation  Commission, 
in  which  we  fully  concur. 

The  purpose  of  section  166  of  the  Constl- 
tution  and  of  the  act  was  merely  to  protect 
the  interest  of  the  commonwealth  in  the 
Richmond,  Fredericksburg  &  Potomac  Rail- 
road by  guarding  against  competition  in  the 
transportation  of  passengers  between  the 
dty  of  Richmond  and  the  city  of  Washing- 
ton, and  not  to  prohibit  the  granting  of  a 
charter  to  build  a  railroad  line  such  as  Is 
contemplated  by  appellants,  although  the 
railroad  they  purpose  building,  strictly  speak* 
ing,  will  parallel  the  Richmond,  Fredericks- 
burg &  Potomac  Railroad  for  a  short  por- 
tion of  its  line,  but  not  its  entire  line,  wher^ 
by  the  road,  when  built,  would  become  a 
competitor  of  the  Richmond,  Frederickburg 
it  Potomac  Railroad  for  its  through  traffic 
between  Richmond  and  Washington. 

Whether  or  not  the  legislative  act  under 
consideration  inhibits  the  granting  of  a  char> 
ter  to  build  a  railroad  paralleling  the  Rich- 
mond, Fredericksburg  &  Potomac  Railroad 
for  a  greater  distance  than  Is  proposed  by 
appellants,  and  whereby  such  paralleling 
road,  when  built  would  become  a  competi- 
tor of  the  Richmond,  Fredericksburg  &  Poto- 
mac Railroad  for  its  through  traffic  between 
Richmond  and  Washington,  we  are  not  call- 
ed upon  to  express  an  opinion  In  this  cause, 
noL*  has  it  been  our  purpose,  in  anything 
that  has  been  said,  to  do  so. 

It  follows  that  the  order  of  the  State  Cor- 
poration Commission  appealed  from  must  be 
reversed,  and  the  cause  remanded  to  the 
commission,  that  it  may  issue  the  charts 
applied  for  by  appellants. 

(108  Va.  466) 
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LAHDLOBD  AHD  TIHAHT  —  DEBTBPOTIOir 
BUILniHOS— LIABUJTT  FOB  BBNT— STATDTB— 
JUBT  QUESTION  —  IHSTBUOTION  —  ▲BGUMSnT 
or   COUNSBIr^BBHAXK    OV   OOUBT— EBBOB. 

1.  In  an  action  for  rent  error  cannot  be  ba»> 
ed  on  the  eroes^ezamination  of  one  of  defend- 
ant's witnesses  over  Che  objection  that  the  lease 
was  in  writing,  and  coold  not  be  contradicted  or 
varied  by  parol,  where  the  cross-examination 
was  not  as  to  the  contents  of  the  lease,  but  as  to 
tlie  purpose  for  irtiicfa  defendant  had  leased  the 
psemises. 

2.  Where*  In  an  action  for  rent,  there  was  er- 
Idence  that  the  premises  were  rented  merely  to 
let  an  objectionaole  competitor  of  defendant  out 
Sf  businm,  eoonsel  for  plaintiff  had  a  right  to 
comment  thereon  in  argument,  though  the  tee- 
timonv  of  a  witness  to  show  such  fact  had  been 
esdadedi 


S.  Where  there  was  evidence  as  to  what  pur- 
pose the  premises  were  rented  for,  but  the  tes- 
timony of  a  witness  to  show  such  fact  had  been 
excluded  by  the  court,  there  was  no  error  prejo- 
dicial  to  defendant  in  the  court  stating  that  the 
evidence  was  improperly  exdoded,  when  objec- 
tion was  made  by  defendant  to  a  comment  on 
such  fact  by  counsel  for  plaintiff  in  argument 
to  the  jury. 

4.  Under  the  direct  provisions  of  Code  1887, 1 
2455  [Va.  Code  1904,  p.  1207],  the  reduction  hi 
rent  to  which  the  tenant  is  entitled  on  the  de- 
struction of  leased  bulldlngB  without  his  foult 
is  the  diminished  value  of  the  leased  prendses 
to  the  tenant  for  his  purnoses. 

5.  Charges  requested,  which  are  covered  by  the 
instructions  given,  are  properly  refused. 

6.  In  an  action  for  rent,  where  the  tenant  re- 
lied on  Code  1887,  |  2455  [Va.  Code  1904,  p. 
1207],  providiuff  tiiat  in  case  of  the  destruction 
of  leased  buUdingB  without  fault  on  the  part 
of  the  tenant  he  shall  be  entitled  to  a  reductioD 
in  rent  equal  to  the  diminished  value  of  the 
leased  premises  for  his  purposes,  and  the  evi- 
denoe  showed  that  the  premises  had  been  rented 
to  keep  a  competitor  from  using  them,  it  sus- 
tained a  finding  that  the  value  of  the  leased 
premises  for  the  tenant's  purik>8es  had  not  been 
diminished  durlnc  the  period  In  which  the  rent 
demanded  accrued. 

Error  to  Circoit  Court  of  Oily  of  Rich- 
mond. 

Action  by  the  Crystal  Ice  Company  against 
the  Richmond  loe  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

S.  S.  P.  Patterson  for  plaintiff  in  error. 
Leake  ft  Carter,  for  defendant  in  error. 

BUCHANAN,  J.  This  Is  the  second  time 
this  case  has  been  before  this  court  Upon 
the  former  writ  of  error  (99  Va.  289,  87  S. 
B.  851),  after  disposing  of  certain  questions 
of  pleading  and  practice.  It  was  held  tiiat 
the  liability  of  the  tenant,  the  plaintiff  In 
error,  to  pay  the  rent  stipulated  for  In  the 
contract  sued  on,  was  limited  by  the  terms 
of  section  2455  of  the  Code  of  1887  [Va.  Code 
1904,  p.  12071,  which  allows  a  reduction  of 
the  rent  where  buildings  are  partially  de- 
stroyed, without  the  fault  or  negligence  of 
the  tenant;  and  the  action  was  remanded 
for  a  new  trial. 

When  the  case  went  back  to  the  drcolt 
court,  the  tenant,  the  Richmond  Ice  Compa- 
ny (plaintiff  In  error),  filed  a  special  plea 
of  set-off.  In  which,  after  setting  out  tbe 
lease.  It  averred  that,  after  leasing  the  prem- 
ises in  the  declaration  mentioned,  a  sub- 
stantial portion  of  the  buildings  and  struc- 
tures used  in  connection  therewith  was  de- 
molished or  destroyed,  without  fault  or  neg- 
ligence on  Its  part,  by  the  action  of  loe,  or  an 
loe  gorge.  In  James  river,  on  which  the  prem- 
ises were  located,  so  that  since  the  buildings 
were  destroyed  there  have  not  been  on  tiie 
premises  buildings  of  as  much  value  to  the 
tenant  for  Its  purposes  as  thoae  which  were 
80  destroyed,  by  reas<m  of  whldi  tiie  leased 
premises  are  worth  at  least  the  som  of  $80 
per  month  less  than  they  were  before  such 
destruction;  and  this  som,  whldi  amounts 
to  $800,  It  offers  to  set  off  against  the  irtaln- 
tlff  company's  demand. 

Upon  the  trial  of  the  cause  there  was  a 
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verdict  and  Judgment  for  the  plaintiff.  To 
that  Judgment  this  writ  of  error  was  award- 
ed. 

The  first  error  assigned  is  that  the  court 
erred  In  permitting  the  questions  set  out  in 
bill  of  exceptions  No.  2  to  be  answered  by 
one  of  the  defendant's  witnesses  (its  general 
manager)  on  cross-examination. 

The  questions  and  answers  objected  to  are 
as  follows: 

"Q.  Were  not  you  and  the  Crystal  Ice 
Company  engaged  in  business  together  at  the 
time  you  made  this  lease? 

'*A.  Interested  in  the  same  company ;  yes, 
sir. 


**i 


*Q.  And  was  not  the  purchase  of  this  prop- 
erty from  Warner  Moore  made  by  the  Crys- 
tal Ice  Company  In  consequence  of  a  sug- 
gestion coming  from  you,  or  from  your  com- 
pany, that  It  would  be  well  to  get  Warner 
Moore  out  of  business? 

''A.  I  cannot  answer  positively  about  that 
I  knew  there  were  negotiations  going  on  in 
the  formation  of  the  Mutual  Ice  Delivery 
Company  by  Mr.  Wingfleld  and  myself.  The 
first  suggestion  of  the  formation  of  the  Mutu- 
al Ice  Delivery  Company  came  from  Mr. 
Wingfleld.  Of  course,  I  was  willing  to  go 
into  it,  and  I  did.  '  The  object  of  the  pur- 
chase of  the  property  was  to  get  Warner 
Moore  out  of  the  way." 

The  only  objection  made  to  this  evidence 
was  ''that  the  lease  is  in  writing,  and  its 
terms  contain  all  of  the  agreements  made  by 
the  parties,**  and  that  It  cannot  be  contra- 
dicted, added  to,  or  varied  by  parol  evi- 
dence. 

The  questions  to  which  objection  was  made 
do  not  refer  to  the  contents  of  the  lease, 
.  and  the  answers  do  not  contradict,  add  to, 
or  vary  its  terms  in  any  manner.  This  be- 
ing the  only  objection  made  to  the  evidence, 
it  was  properly  overruled,  even  If  the  evi- 
dence had  been  objectionable  on  other 
grounds,  as  It  clearly  was  not  under  the  is- 
sue In  this  case. 

The  next  error  assigned  is  based  upon  bill 
of  exceptions  No.  3,  which  Is  as  follows, 
leaving  off  the  formal  parts: 

***Q.  How  did  your  company  come  to  buy 
this  property? 

*•  *A.  The  property  in  dispute? 

"*Q.  Yes.  sir.. 

***A.  On  June  4,  1895,  I  was  approached 
by  Mr.  Landerkin,  who  represented  the  Rich- 
mond Ice  Company,  and  he  said  that  Warner 
Moore  &  Co.  had  been  a  disturbing  element 
in  the  ice  business  previous  to  that,  and  In 
the  coal  business  also,  by  reason  of  his  be- 
ing a  cutter  of  rates,  which  demoralized 
trade ;  and  if  we,  who  were  interested  In  the 
ice  business,  would  buy  out  the  real  estate 
of  Warner  Moore  &  Co.,  on  which  he  had 
an  option,  they  would  guaranty  to  pay  us  in- 
terest at  six  per  cent  on  the  Investment  In 
rental  of  the  property* — which  question  and 
the  answer  thereto  were  at  the  time  object- 
ed to  by  counsel  for  the  defendant,  and  the 


objection  sustained.  But  during  the  progress 
of  the  argument  of  the  case,  when  plaintiff's 
counsel  was  making  his  closing  argument 
and  while  he  was  litating  to  the  Jury  that 
the  purpose  for  which  the  premises  were 
rented  was  to  get  Warner  Moore  &  Co.  out 
of  the  ice  business  as  a  competitor,  objection 
was  made  by  counsel  for  defendant  to  this 
line  of  argument  on  the  ground  that  this 
question,  when  asked  by  plaintiff  of  witness 
Wingfleld,  on  his  examination,  had  been 
ruled  out  as  improper,  and  the  counsel  for 
plaintiff  said  he  was  arguing  on  the  evi- 
dence of  Mr.  Landerkin,  the  court  overruled 
this  objection,  and  said  in  the  presence  of 
the  Jury  that,  if  Its  attention  had  been  call- 
ed to  the  statute,  the  objection  of  defend- 
ant to  this  question  asked  by  plaintiff  of 
Wingfleld  would  not  have  been  sustained, 
and  permitted  the  counsel  to  continue  his 
argument  on  that  line.  To  this  action  of  the 
court  the  defendant,  by  counsel,  then  and 
there  objected  and  excepted." 

There  was  evidence  in  the  case  tending  to 
show  for  what  purpose  the  premises  were 
rented,  and  as  that  question  was  a  mate- 
rial one  in  ascertaining  what  reduction  in  the 
rent,  if  any,  the  tenant  was  entitled  to,  as 
will  be  hereafter  shovm  in  considering  the 
motion  to  set  aside  the  verdict,  counsel  had 
the  right  to  argue  it.  The  statement  of  the 
court,  in  the  presence  of  the  Jury,  that  it 
had  improperly  rejected  evidence  offered  by 
the  landlord,  which  it  did  not  then  admit, 
could  not,  so  far  as  we  can  see,  have  prej- 
udiced the  tenant  The  court  did  not  err, 
therefore,  In  overruling  the  objection. 

The  landlord  asked  for  three  and  the  ten- 
ant for  two  instructions.  The  court  rejected 
all  of  them,  and  gave  two  Instructions  of  its 
own.  The  refusal  of  the  court  to  give  the 
tenant's  instructions  and  the  giving  of  Its 
own  in  lieu  thereof  is  assigned  as  error. 

Upon  the  former  writ  of  error  It  was  con- 
tended by  the  landlord  that  the  covenant  In 
the  lease  by  the  tenant  "to  keep  the  plant 
and  buildings  in  repair  during  the  term  of 
this  lease"  was  not  covered  by  section  2455 
of  the  Code  of  1887  [Va.  Code  1904,  p.  1207], 
but  was  controlled  by  the  common-law  rule, 
and  bound  the  defendant  to  rebuild  and  pay 
the  rent  without  any  abatement  But  this 
court  said,  in  disposing  of  that  contention, 
that,  taking  the  lease  as  a  whole,  "it  seems 
clear  that  the  intention  of  the  parties  was 
that  the  repairs  to  be  made  by  the  lessee 
during  the  lease  were  only  the  ordinary  re- 
pairs indicated  by  the  particular  description 
used,  such  as  broken  glass,  bursting  water 
pipes,  etc.  It  follows  from  what  has  been 
said  that  the  liability  of  the  lessee  to  pay 
rent  provided  for  by  the  contract  Is  prescrib- 
ed and  limited  by  the  terms  6t  section  2455 
of  the  Code,  which  must  be  given  full  force 
and  effect  in  determining  the  rights  of  the 
parties." 

Section  2455  of  the  Code  is  as  follows: 

'^o  covenant  or  promise  by  a  lessee  to  pay 
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the  rent,  or  that  he  will  leave  the  premises 
in  good  repair,  shall  have  the  effect,  if  the 
buildings  thereon  be  destroyed  by  fire  or  oth- 
erwise without  fault  or  negligence  on  his 
part,  or  if  be  be  deprived  of  the  possession 
of  the  premises  by  the  public  enemy,  of  bind* 
ing  him  to  make  such  payment  or  erect  such 
buildings  again,  unless  there  be  other  words 
showing  it  to  be  the  intent  of  the  parties 
that  he  should  be  so  bound.  But  in  case  of 
such  destruction,  there  shall  be  a  reasonable 
reduction  of  the  rent,  for  such  time  as  may 
elapse  until  there  be  again  upon  the  prem- 
ises buildings  of  as  much  value  to  the  tenant 
for  his  purposes  as  what  may  have  been  so 
destroyed;  and  in  case  of  such  deprivation 
of  possession,  a  like  reduction  until  posses- 
sion of  the  premises  be  restored  to  him.*' 

There  was  evidence  tending  to  show  that, 
if  the  tenant  had  made  ordinary  repairs  on 
the  wharf — ^that  is,  such  repairs  as  would 
have  to  be  made  to  correct  wear  and  tear — 
it  would  not  have  been  destroyed  by  the  ice 
gorge. 

It  was  clearly  the  duty  of  the  tenant  to 
make  that  kind  of  repairs  under  the  terms  of 
the  lease  as  construed  by  the  court  on  the 
former  writ  of  error. 

Whether  or  not  the  wharf  was  destroyed 
without  fault  or  negligence  on  the  part  of 
the  tenant  was  one  of  the  questions  to  be 
passed  upon  by  the  Jury,  yet  the  tenant,  in 
its  instruction  No.  2,  erroneously  assumed 
that  it  owed  no  such  duty.  By  its  instruction 
No.  1  the  tenant  asked  the  court  to  tell  the 
Jury  that  if,  upon  the  facts  hypothetically 
stated,  it  was  entitled  to  a  reduction  of  the 
rent,  the  plaintiff  could  only  recover  what 
the  leased  premises  are  reasonably  worth 
generally,  without  the  use  of  such  buildings 
and  structures,  whereas  the  amount  which  a 
tenant  is  entitled  to  have  the  rent  reduced 
under  the  statute  is  the  diminished  value  of 
the  leased  premises  "to  the  tenant  for  his 
purposes,"  caused  by  such  destruction.  For 
that  reason  the  tenant's  instruction  No.  1 
was  erroneous. 

The  instructions  given  by  the  court  are  as 
follows: 

(1)  "The  Jury  are  instructed  that  they 
should  find  for  the  plaintiff  any  unpaid 
amount  of  the  sum  of  one  hundred  dollars, 
stipulated  in  the  lease  as  a  monthly  rent, 
and  may  allow  interest  on  any  such  monthly 
installment  from  the  time  said  monthly  rent 
was  due,  unless  they  shall  believe  from  all 
the  evidence  that  the  value  to  the  defendant 
of  the  premises  for  its  purpose  was  dimin- 
ished without  any  fault  or  negligence  of  the 
defendant  by  reason  of  destruction  of  any 
building  or  structure  on  the  premises  by  the 
ice  or  ice  gorge  set  out  in  the  defendant's 
special  plea,  in  which  event  the  jury  should 
allow  the  defendant  such  abatement  of  the 
stipulated  rent  as  they  may  believe  from  all 
the  evidence  to  be  a  reasonable  reduction  of 
the  rent  on  account  of  such  destruction;  but 
If  the  Jury  shall  believe  from  the  evidence 


that  the  injuries  to  the  leased  premises  caus- 
ed by  said  ice  gorge  spoken  of  herein  wera 
caused  by  the  fault  or  negligence  of  the  de- 
fendant, or  that  the  premises  were  not  ren- 
dered lees  valuable  to  the  defendant  thereby, 
they  should  make  no  reduction  in  the  said 
rent  on  that  accoimt" 

(2)  "If  the  jury  believe  from  all  the  evi- 
dence that  any  of  the  buildings  or  structures 
upon  the  leased  premises  were  destroyed 
without  fault  or  negligence  of  the  defendant 
by  the  ice  or  ice  gorge  in  defendant's  plea 
set  out,  and  were  not,  before  the  bringing  of 
this  suit,  replaced  in  whole  or  in  part,  and 
that  in  consequence  thereof  the  value  of  the 
premises  to  the  defendant  for  its  purposes 
was  diminished,  they  are  instructed  that  the 
defendant  should  be  allowed  a  reasonable 
abatement  therefor,  and  the  plaintiff  is  only 
entitled  to  recover  the  agreed  rent  of  $l6o 
per  month,  less  a  reasonable  estimate  for  de- 
fendant's damages  occasioned  by  such  de- 
struction of  buildings  or  structures." 

These  instructions  cured  the  defects  point- 
ed out  in  the  rejected  instructions  offered  by 
the  tenant,  and  fairly  and  fully  instructed 
the  Jury  upon  the  law  as  applicable  to  the 
evidence  in  the  case. 

The  next  and  remaining  assignment  of  er^ 
ror  is  to  the  refusal  of  the  court  to  set  aside 
the  verdict  on  the  ground  that  It  was  con- 
trary to  the  law  and  the  evidence. 

The  Jury  allowed  no  reduction  of  rent, 
although  it  was  clearly  proved  that  there 
had  been  a  destruction  of  the  wharf  and 
some  structures  on  or  connected  tlierewith. 
At  common  law,  where  there  was  an  ex- 
press agreement  to  pay  rent,  as  in  this  case, 
there  could  be  no  reduction  of  the  rent  on 
account  of  the  destruction  of  the  buildings 
on  the  leased  premises.  One  of  the  reasons 
for  that  rule  was  that  such  liability  was 
requisite  to  stimulate  the  tenant  to  the  prop- 
er care  of  the  premises,  and  to  guard  against 
frauds  which  the  landlord  is  often  not  in  a 
condition  to  establish.  2  Minor's  Inst  60i 
and  cases  cited. 

Section  2455  of  the  Code  modifies  the  com- 
mon-law rule  so  as  to  allow  a  reduction  of 
the  rent  on  account  of  the  destruction  of 
buildings  where  they  were  destroyed  with- 
out fault  or  negligence  on  the  part  of  the 
tenant  It  is  not  sufficient,  to  entitle  him  to 
a  reduction  in  the  rent,  that  the  bnildlngs 
on  the  leased  premises  have  been  destroyed, 
but  it  is  made  a  condition  to  that  right  that 
they  were  destroyed  without  fault  or  negli- 
gence on  his  part 

It  was  therefore  necessary  for  the  tenant 
in  Its  pleadings  to  aver  (as  it  does)  and  prove 
that  fact  That  it  was  required  to  prove  a 
negative  does  not  affect  the  question,  since 
the  existence  of  that  fact  was  necessary  to 
the  relief  sought  1  Greenleaf  on  Bv.  S| 
78,  81;  1  Taylor  on  £v.  {{  364  to  SCO. 
See,  also,  Reusens  v.  Lawson.  01  Va.  220, 
253,  21  S.  E.  347.  and  authorities  cited. 

Upon  the  question  of  whether  or  not  the 
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wharf,  was  destroyed  withotit  fault  or  negli- 
gence on  the  part  of  the  tenant  the  eyidence 
Is  conflicting,  and  of  such  a  character  that  a 
verdict  in  favor  of  the  landlord  on  that 
point  could  not  be  disturbed  by  the  court 

In  order  to  maintain  the  Issue  on  the  part 
of  the  tenant,  it  was  not  only  necessary  for 
it  to  prove  that  the  wharf  had  been  de- 
stroyed without  fault  or  negligence  on  Its 
part,  but  that  the  value  of  the  leased  prem- 
iFcs  for  its  purposes  was  thereby  diminished. 
The  object  for  which  the  premises  in  ques- 
tion were  leased,  the  use  (or,  rather,  the 
nonuse)  made  of  them  by  the  tenant  before, 
at  the  time  of,  and  subsequent  to  the  de- 
struction of  the  wharf,  clearly  appear  from 
the  evidence  of  the  manager  of  the  tenant 
company,  one  of  its  own  witnesses.  Upon 
his  cross-examination,  among  other  things, 
that  witness  testified  as  follows: 

"Q.  So  that,  for  going  on  two  years  you 
had  not  used  this  property  at  all? 

"A.  No,  sir. 

"Q.  At  the  time  the  accident  happened 
it  had  not  been  of  any  use  to  you  at  all? 

"A.  I  was  not  using  it,  but  it  was  a  help 
to  us. 

"Q.  In  what  respect? 

*'A.  Because  no  one  else  could  use  It  be- 
ing In  the  business.  That  is  the  reason  the 
place  was  bought  in  the  first  instance  by 
the  Crystal  Ice  Company — ^to  get  some  one 
else  out    ♦    •    • 

"Q.  Was  not  the  inducement  offered  by 
your  company  to  the  Crystal  Ice  Company 
that  If  they  would  buy  this  property  you 
would  pay  them  a  rent  equal  to  six  per  cent 
per  annum  on  what  it  cost  them? 

**A.  Yes,  sir.  There  was  three  thousand 
tons  of  ice  there.  ♦  •  ♦  The  arrange- 
ment was  that  the  Crystal  Company  would 
buy  the  property  from  Mr.  Moore  at  a  cost 
of  116,500,  I  think,  and  that  the  Richmond 
Ice  Company  would  buy  the  ice  on  hand, 
the  coal  he  had  on  hand,  his  horses  and 
wagons,  in  fact  all  of  his  personal  property, 
and  in  addition  lease  the  property  from  the 
Crystal  Ice  Company  for  ten  years  for  $1,- 
200  a  year. 

**Q.  And  that  was  done  to  get  Warner 
Moore  out  of  business? 

"A.  There  was  three  thousand  tons  of  ice 
there.  There  Is  no  guestion  about  the  lease. 
We  rented  the  property  for  ten  years,  and 
paid  the  rent  for  forty-three  months. 

*'Q.  And  you  say  that  before  the  flood — 
before  the  property  was  injured — you  had 
not  ased  the  property  for  nearly  two  years? 

**A.  Do  you  know  why?  « 

•*Q.  Will  you  tell  me? 

'*A.  Because  when  we  bought  the  property 
we  were  handling  Kennebec  river  ice  to 
furnish   our  quota   to    the   MutoaL    After 


handling  northern  ice  for,  I  think,  two  years, 
Mr.  \Vingfield  having  a  surplys  at  his  fac- 
tory, I  made  a  contract  with  him.  I  fligured 
I  could  better  afford  to  pay  rent  and  take 
ice  from  him,  and  do  away  with  northern 
ice. 

"Q.  You  had  no  further  use  for  the  prop- 
erty? 

"A.  No.  I  paid  rent  until  the  gorge. 

**Q.  So  for  two  years  before  the  gorge  you 
had  no  use  for  this  property,  and  did  not 
use  it? 

"A.  Exactly. 

''Q.  How  did  the  gorge  hurt  you? 

"A.  It  hurt  me  by  preventing  me  from 
disposing  of  it  to  anybody  else. 

"Q.  Did  you  try  to  dispose  of  it? 

"A.  No. 

"Q.  It  seems  you  had  two  opportunities 
to  dispose  of  it? 

"Q.  You  had  two  opportunities  to  dispose 
of  it  after  the  gorge  and  did  not  think  it 
prudent  to  do  so? 

'*A.  No,  because  I  thought  I  had  better 
pay  the  rent  and  have  the  management  of 
it    ♦    ♦    ♦ 

''Q.  And  although  you  had  an  offer  twice 
after  this  thing  happened,  once  at  $600  and 
once  at  $700,  you  decided  not  to  take  it? 

"A.  No,  sir. 

"Q.  And  you  had  not  been  using  the  prop- 
erty for  two  years— about  two  years — before 
the  ice  gorge? 

"A.  For  good  business  reasons  I  did  not 
I  thought  I  could  make  more  money  by  not 
using   it" 

From  this  evidence  and  other  evidence  it 
appears  that  the  object  of  the  tenant  In 
making  the  lease  was  to  get  rid  of  a  rival 
in  business,  and  to  stop  the  use  of  the  prem- 
ises for  the  purposes  for  which  they  were 
constructed;  that  they  were  not  in  use  when 
the  wharf  was  destroyed;  that  they  had  not 
been  in  use  for  more  than  one  year — per- 
haps as  much  as  two  years — prior  to  that 
time;  and  that  they  were  not  used  after- 
wards during  the  period  in  which  the  rent 
accrued  which  is  sought  to  be  recovered  in 
this  action;  and  the  reason  given  is  that  the 
tenant  could  make  more  money  by  not  using 
them. 

Under  the  facts  and  circumstances  disclos- 
ed by  the  record  the  Jury  were  warranted  in 
reaching  the  conclusion  that  the  value  of  the 
leased  premises  for  the  tenant's  purposes  had 
not  been  diminished  during  the  period  In 
which  the  rent  demanded  accrued,  and  that 
It  was  therefore  not  entitled  to  any  reduction 
in  the  rent 

Upon  the  whole  case  we  are  of  opinion 
that  there  is  no  error  In  the  Judgment  of  the 
circuit  court,  and  that  It  must  be  aflirmed. 
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STUI/TZ  ▼.  PRATT. 

(Supreme  Court  of  Appeals  of  Virginia.    Feb. 

2,  1005.) 

QUO  WABRANTO— BBTT7BN  OF  WBIT— BBTUBN  TO 
SPECIAL  TEBM — STATUTES. 

1.  Va.  Code  1904,  p.  1083,  8  8000,  provides,  in 
section  3002,  that  there  may  be  tried  at  special 
term  any  civil  case  not  tried  at  the  last  preced- 
ing term,  any  motion  cognizable  by  the  court, 
any  criminal  case  which  could  be  tried  at  a 
regular  term,  and  any  controversy  ready  for 
hearing  at  law  or  in  chancery,  though  it  could 
not  have  been  heard  at  the  preceding  term ;  and 
section  3024,  p.  1612,  provides  that,  where  the 
reasons  stated  in  a  petition  for  quo  warranto 
are  legally  sufficient,  the  writ  shall  be  return- 
able to  the  nest  term  of  the  court.  Heid^  that 
a  writ  of  quo  warranto  may  not  be  returned  to 
a  special  term,  the  phrase  "next  term"  in  sec- 
tion 8024  referring  to  a  regular  term,  and  the 
matter  not  being  within  section  3062. 

Appeal  from  Circuit  Coart,  Henry  Coun- 
ty. 

Quo  warranto  proceedings  on  the  relation 
of  Thomas  G.  Pratt  to  determine  thte  right 
of  Brice  Stultz  to  the  office  of  superintendent 
of  the  poor  for  the  county  of  Henry.  From 
a  judgment  overruling  a  motion  to  quash  the 
writ,  respondent  appeals.    Reversed. 

H.  G.  Mullins  and  John  W.  Carter,  for  ap- 
pellant   Gravely  &  Gravely,  for  appellee. 

BUCHANAN,  J.  This  is  a  writ  of  error 
to  a  Judgment  of  the  circuit  court  for  Henry 
county,  rendered  at  a  special  term  thereof,  in 
a  proceeding  of  quo  warranto  instituted  by 
the  attorney  for  the  commonwealth  for  that 
county,  at  the  relation  of  Thomas  G.  Pratt 
against  Brlce  Stultz,  to  determine  which  of 
the  two  was  the  legal  and  rightful  superin- 
tendent of  the  poor  for  that  county. 

The  petition  for  the  writ  was  presented 
to  the  Judge  of  that  court  in  vacation,  as  was 
authorized  by  section  3023,  p.  1612,  Va.  Code 
1904,  and  was  made  returnable  to  the  first 
day  of  the  next  term  of  the  court,  namely, 
the  15th  day  of  February,  1004,  which  was 
a  special  term. 

On  that  day  the  defendant,  Stultz,  appear- 
ed, and  moved  the  court  to  quash  the  writ 
on  the  ground  that  the  same  was  not  legally 
returnable  to  or  cognizable  by  the  court  at 
that  term.  But  the  court  overruled  his 
motion,  to  which  action  of  the  court  he  ex- 
cepted. Thereupon,  by  consent  of  parties, 
the  cause  was  submitted  to  the  court  for 
decision  in  vacation,  and  on  the  29th  of 
March  following  a  vacation  Judgment  was 
entered  In  favor  of  the  relator.  To  that 
judgment  this  writ  of  error  was  awarded. 

The  action  of  the  court  overruling  the  mo- 
tion to  quash  the  writ  is  assigned  as  error. 
As  the  question  raised  by  that  assignment 
of  error  goes  to  the  jurisdiction  of  the  court 
to  render  the  Judgment  complained  of,  it 
•vWX  be  first  considered. 

By  section  3060,  p.  1633,  of  the  Code  of 
1904,  it  is  provided  how  and  when  special 
terms  of  circuit  courts  may  be  appointed. 


Section  3062  declares  what  class  of  cases  and 
controversies  may  be  tried  at  such  special 
terms:  (1)  Any  dvil  case  which  could  law- 
fully have  been,  bu^  was  not  tried  at  the 
last  preceding  term  that  was  or  should  have 
been  held;  (2)  any  motion  for  a  Judgment 
or  other  motion  cognizable  by  such  court 
whether  it  was  pending  at  the  preceding 
term  or  not;  (3)  any  criminal  case  which 
could  be  tried  if  it  were  a  regular  term;  (4) 
and  any  cause  or  matter  of  controversy  at 
law  or  in  chancery  then  ready  for  hearing, 
or  which  may  be  made  ready  by  consent  of 
parties,  may  with  the  consent  of  parties  to 
such  cause  or  controversy,  although  it  could 
not  have  been  lawfully  heard  at  the  preced- 
ing term  that  was  or  should  have  been  held. 

It  is  clear,  we  think,  that  the  proceeding 
in  this  case  Is  not  within  either  of  the 
classes  of  cases  or  controversies  which  it  la 
provided  may  be  heard  at  a  special  term, 
and  that  the  writ  could  not  be  made  return- 
able to  that  term,  unless,  as  is  contended, 
section  8024,  p.  1612,  authorizes  it  That 
section  provides  that  where  the  reasons  stat- 
ed in  the  petition  for  a  wril  of  quo  warranto 
are  sufficient  in  law  in  the  opinion  of  the 
court  or  judge  to  whom  it  is  presented,  the 
writ  shall  be  awarded  by  the  court  or  Judge. 
as  the  case  may  be,  returnable  to  the  next 
term  of  the  court  As  the  "next  term'*  of 
the  court  was  the  special  term,  it  is  insisted 
that  was  the  term  to  which  the  writ  was 
properly  returnable. 

The  word  "term"  in  some  instances  may 
include  both  regular  and  special  terms.  But, 
as  a  general  rule,  when  a  statute  speaks  of 
terms  of  court  the  regular  terms  fixed  by 
law  are  meant,  and  not  the  special  terms  ap- 
pointed by  the  courts  or  judges.  See  Com. 
V.  Sessions  of  Norfolk,  6  Mass.  435;  Smith 
V.  Cutler,  10  Wend.  590,  25  Am.  Dec.  580: 
Tompkins  v.  Clackamas,  11  Or.  364,  866,  4 
Pac.  1210;  21  Am.  &  Eng.  Enc.  PI.  &  Pr. 
600. 

There  Is  no  more  reason  for  holding  that 
the  words  "next  term,"  in  section  3024,  in- 
clude "special  term,"  than  there  would  be 
in  holding  that  they  should  receive  the  same 
meaning  when  used  in  other  sections  of  the 
Code,  where  they  are  never  construed  to  in- 
clude special  terms. 

By  section  3287,  p.  1731,  it  is  provided  that 
every  office  judgment  in  a  case  where  there 
is  no  order  for  an  Inquiry  of  damages,  and 
every  nonsuit  or  dismission  entered  in  the 
clerk's  office,  shall,  if  not  previously  set 
aside,  become  final,  if  the  case  be  in  a  dr- 
cuft  court  on  the  last  day  of  the  next  term* 
or  the  fifteenth  day  thereof,  whichever  shall 
happen  first 

In  section  3446,  p.  1829,  it  is  provided  that 
where  an  injunction  is  dissolved,  the  bQl 
shall  stand  dismissed  of  course,  with  oosts, 
unless  sufficient  cause  be  shown  against 
such  dismission  at  the  next  term  of  the 
court  after  the  dissolution. 

To  hold  that  the  word  '^term"  In  sections 
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3287  and  S446  Includes  special  terms  would 
result  in  great  injustice  and  wrong.  Liti- 
gants know  when  regular  terms  of  court 
come.  They  are  fixed  by  law.  They  pre- 
pare their  cases  and  put  in  their  defenses 
accordingly.  They  may  not,  and  generally 
do  not,  actually  know  anything  of  the  time 
when  special  terms  may  be  appointed;  yet. 
If  the  construction  insisted  upon  were  cor- 
rect, office  Judgments  and  dismissals  In  the 
office  would  become  final,  and  bills  would 
stand  dismissed  if  a  special  term  Intervened 
before  the  next  regular  term. 

The  true  rule  of  construction  is,  we  think, 
that,  where  the  word  '*term"  is  used  in  a 
statute  with  reference  to  courts,  it  should 
be  construed  to  mean  a  regular  term  fixed 
by  law,  and  not  a  special  term  fixed  by  the 
court,  unless  it  is  otherwise  expressly  pro- 
vided or  clearly  implied  from  the  act 

We  are  of  opinion,  therefore,  that  the  writ 
in  this  case  was  made  returnable  to  the  spe- 
cial term  without  authority  of  law,  and  that 
the  motion  to  quash  should  have  been  sus- 
tained, and  the  proceeding  dismissed.  For 
this  error  the  Judgment  complained  of  must 
be  reversed,  and  this  court  will  enter  such 
order  as  the  circuit  court  ought  to  have  en- 
tered. 


no:?  Va.  864) 

KLOSS  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

26,  1905.) 

PEDDLEBS— TAKING  OBDEB8  BT  SAMPLSa— CON- 

STBUcnoH  or  statute, 

1.  A  traveling  salesman,  who  carries  samples 
and  takes  orders  for  brooms  from  merchants  in 
lots  of  a  dozen  or  more,  and  afterwards  deliv? 
era  the  brooms,  which  are  shipped  to  him  from 
the  factory,  is  not  a  peddler  requiring  a  license;, 
within  Act  April  16,  1^3,  8  50,  as  amended 
May  13,  1903  [Va.  Code,  1904,  pp.  2223-2224], 
defining  as  such  all  persons  who  carry  goods 
from  j^ace  to  place  for  sale,  and  all  persons 
who  offer  goods  for  sale  without  having  a  regu- 
lar place  of  business. 

2.  A  revenue  law  requiring  peddlers  to  ob- 
tain a  license,  being  penal  in  so  far  as  it  im- 
poses a  penalty  for  a  violation  of  its  provisions, 
must  be  strictly  construed. 

Brror  to  Corporation  Court  of  City  of 
Fredericksburg. 

John  Kloss  was  convicted  of  carrying  on 
the  business  of  peddler  without  a  license, 
and  brings  error.    Reversed. 

Chaa.  L.  Page,  for  plaintiff  in  orror.  The 
Attorney  General,  for  the  Commonwealth. 

BUCHANAN,  J.  This  is  a  writ  of  error 
to  a  Judgment  of  the  corporation  court  of 
the  city  of  Fredericksburg  affirming  a  Judg- 
ment of  the  mayor  of  that  city  finding  John 
Kloss,  the  plaintiff  in  error,  guilty  of  car- 
rying on  the  business  of  a  peddler  without 
first  having  obtained  a  license  therefor  as  re- 
quired by  section  or  paragraph  50  of  the  tax 

T  L  8e«  Hawkers  and  Peddlers,  voL  25,  Gsnt  Dig. 
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bill  approved  April  16,  1903,  as  amended  by 
an  act  approved  May  13,  1903  (Appendix  to 
Va.  Code  1904,  pp.  2223,  2224). 

That  section,  ao  far  as  it  is  material  to  a 
consideration  of  this  case,  is  as  follows:  "Any 
person  who  shall  carry  from  place  to  place 
any  goods,  wares  or  merchandise,  and  offer 
to  sell  or  barter  the  same,  or  actually  sell 
or  barter  the  same^  shall  be  deemed  to  be 
a  peddler.  *  *  *  All  persons  who  do  not 
keep  a  regular  place  of  business  (whether  It 
be  in  a  house,  on  a  vacant  lot,  or  elsewhere), 
open  at  all  times  in  regular  business  hours, 
and  at  the  same  place,  who  shall  offer  for 
sale  goods,  wares  and  merchandise,  shall  be 
deemed  peddlers  under  this  act  And  all  per- 
sons who  do  keep  a  regular  place  of  business 
open  at  all  times  in  regular  business  hours, 
and  at  the  same  place,  and  who  shall  per- 
sonally or  through  their  agents,  offer  for  sale 
or  sell,  and  at  the  time  of  such  offering  or 
sale  deliver  goods,  wares  and  merchandise, 

shall  also  be  deemed  peddlers  as  above. 
*    e    •*> 

The  evidence  shows  that  the  plaintiff  in 
error  was  the  traveling  salesman  of  one 
Chalkley,  who  carried  on  the  business  of 
a  broom  manufacturer  In  the  city  of  Man- 
chester. The  salesman's  method  of  doing 
business  was  to  go  from  place  to  place;  hia 
employer  shipping  him  from  the  factory,  by 
rail,  to  the  freight  depot  at  each  place  on 
the  salesman's  route,  brooms  in  such  quan- 
tities as  would,  in  their  opinion,  be  suffi- 
cient to  supply  the  trade  at  such  point  The 
shipments  were  so  timed  as  to  reach  the 
salesman  on  his  arrival  at  each  place.  From 
the  shipments  so  made,  the  salesman  would 
select  one  or  two  brooms  as  samples,  and 
with  these  go  around  and  drum  the  town 
for  orders;  taking  orders  only  from  mer- 
chants, and  never  for  less  than  dozen  lots. 
After  taking  all  such  orders  as  he  could  get 
in  the  place,  the  salesman  would  go  to  the 
freight  depot  and  there  "shape  up"  his 
brooms,  and  fill  the  orders  taken  by  deliver- 
ing the  goods.  It  further  appears  that  this 
method  of  selling  brooms  waa  an  establish- 
ed feature  of  the  business  of  broom  manu- 
facture, rendered  necessary  to  avoid  injury 
to  the  brooms  by  bending  and  breaking  the 
straw  when  shipped  in  small  lots  from  the 
factory. 

The  only  question  presented  here  is  wheth- 
er the  plaintiff  in  error,  in  doing  the  acts  he 
did  without  a  license,  came  within  the  pro- 
visions of  the  statute  quoted. 

It  was  conceded  by  the  Attorney  General  in 
oral  argument,  and  properly  so,  that  the 
business  in  which  the  plaintiff  in  error  was 
engaged  was  not  within  the  spirit  of  the  act 
in  question.  Nor  do  we  think  that  it  is 
clearly  within  the  letter  of  that  law.  If  the 
plaintiff  in  error  had  gone  from  place  to 
place  in  the  state  and  taken  orders  for  the 
brooms  manufactured  by  his  principal,  and 
sent  such  orders  to  the  latter  at  his  place 
of  business  in  Manchester,  to  be  filled  by  hini, 
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tbe  plalntlflr  in  error  could  not  be  regarded 
AS  a  peddler.  Neither  would  he  be  a  ped- 
I'ler  if,  instead  of  sending  such  orders  to 
his  principal  to  be  filled,  he  had  notified  him 
of  the  amount  of  brooms  necessary  to  fill 
the  orders  taken,  and  the  brooms  had  been 
shipped  to  him  from  the  factory,  or  he  had 
gone  to  the  factory  and  gotten  the  goods, 
and  filled  the  orders  theretofore  taken  by 
him. 

In  the  case  of  Rex  y.  McKnight,  10  Bam. 
&  Ores.  734,  the  accused  was  in  the  employ 
of  a  tea  dealer,  and  was  sent  by  his  master 
about  the  neighboring  country  once  every 
fortnight  soliciting  orders,  and  on  subse- 
quent occasions  was  sent  to  deliver  small 
parcels  of  tea  In  pursuance  of  those  orders. 
This  was  held  not  to  be  an  exposing  for  sale, 
or  a  carrying  to  sell,  within  the  meaning  of 
the  hawkers*  and  peddlers*  act,  so  as  to  sub- 
ject the  defendant  to  a  penalty  for  trading 
without  a  license. 

In  Village  of  Stamford  v.  Fisher,  140  N. 
Y.  187,  35  N.  E.  500,  the  defendant  had  a 
wagon,  with  which  he  made  trips  to  the 
village,  filling  his  previous  orders  and  taking 
new  ones  at  the  various  houses.  It  was 
held  that  this  failed  to  establish  a  violation 
of  the  town  ordinance  prohibiting  all  per- 
sons *'from  hawking  or  peddling  in  the  public 
streets**  of  the  village. 

In  Com.  V.  Ober,  12  Cush.  493,  it  was  held 
that  it  was  not  a  violation  of  the  Massa- 
chusetts statute  concerning  hawking  and 
peddling  for  an  agent  to  go  about  delivering 
to  traders  in  the  country  goods  made  by  liis 
principals,  In  Boston,  which  had  been  pre> 
viously  ordered  by  such  traders.  See,  also. 
Com.  V.  Faruum,  114  Mass.  267. 

In  Com.  V.  Elchenberg,  140  Pa.  158,  21  Atl. 
258,  it  was  held  that  one  who  travels  through 
the  county  as  the  employ^  of  a  store  kept 
therein,  and  without  a  license  solicits  or^ 
ders,  and  afterwards  delivers  goods  to  the 
person  ordering.  Is  not  a  peddler,  within 
the  meaning  of  the  peddlers*  act  involved  in 
that  case. 

.  In  State  v,  Frank,  130  N.  C.  724,  41  S.  B. 
785,  89  Am.  St.  Rep.  885,  it  was  held  that 
one  who  travels  from  fiouse  to  house  on  foot, 
exhibiting  samples  of  goods  and  taking  or^ 
ders,  which  he  sends  to  his  principals,  in  an- 
other state,  who  ship  them  to  him,  and  he  aft- 
erwards delivers  such  goods,  is  not  a  ped- 
dler. 

The  plaintiff  did  not  carry  brooms  from 
place  to  place  for  sale.  He  was  merely  the 
salesman  of  a  manufacturer  who  had  a  regu- 
lar place  of  business,  and  who  shipped  from 
the  factory  to  each  point  the  salesman  visit- 
ed goods  to  fill  such  orders  as  he  secured  at 
such  place.  The  goods  with  which  orders  were 
filled  at  each  place  where  the  salesman  took 
orders  were  shipi)ed  directly  from  the  factory 
to  such  place,  and  not  from  one  place  along 
the  salesman*s  route  to  another. 

The  mere  fact  that  brooms  were  shipped 
from   the  factory,  the  prlncipars  place  of 


business,  so  as  to  enable  the  salesman  to 
fill  the  orders  after  they  were  taken  by  hlm« 
Instead  of  having  the  goods  shipped  to  him 
after  the  orders  were  taken,  does  not.  It 
seems  to  us,  work  such  a  change  in  the  char- 
acter of  the  business  as  to  make  the  plaintiff 
in  error  a  peddler,  within  the  meaning  of  our 
statute,  where  such  a  method  of  business 
was  adopted,  not  for  the  purpose  of  evading 
the  revenue  laws,  but  because  that  mode  of 
delivery  was  an  established  feature  in  the 
business  of  manufacturing  brooms. 

The  rule  is  universal,  except  where  other- 
wise provided  by  statute,  that  penal  statutes 
are  to  be  construed  strictly,  and  are  never 
to  be  extended  by  implication.  This  rule  ap- 
plies with  full  force  to  a  case  like  the  pres- 
ent, for,  while  the  statute  on  which  the 
prosecution  is  based  is  a  revenue  law,  yet, 
in  so  far  as  it  imposes  penalties  for  a  viola- 
tion of  its  provisions,  it  is  a  penal  statute^ 
and  must  be  construed  accordingly. 

"No  man,"  said  the  court  in  Harris  v.  Com., 
81  Va.  240,  243,  59  Am.  Rep.  666,  "incurs  a 
penalty  unless  the  act  which  subjects  him 
to  it  is  clearly  within  the  spirit  and  the  let- 
ter of  the  statute  imposing  the  penalty.** 
Sutherland  on  Statutory  Constr.  S  348. 

It  follows  from  what  has  been  said  that 
we  are  of  opinion  that  the  Judgment  com- 
plained of  is  erroneous,  and  must  be  re- 
versed, and  the  prosecution  dismissed. 

(103  Va.  332) 

RICHMOND  PASSENGER   &  POWER  CO. 

V.  ALLEN. 

(Supreme  Court  of  Appeals  of  Virginia.     Feb. 

2,  1905.) 

STREET    RAILWAT»— VEHICLES— CAB]i>— IN 8TUCC- 
TIONS— HARMLESS  ERROR. 

l.A  Street  railway,  company  operating  its 
railway  upon  a  public  street  cannot  run  down 
a  vehicle  from  behind,  under  any  ordinary  cir- 
cumstances, without  negligence  or  willful  wrong. 

2.  It  is  not  negligence  to  drive  a  vehicle,  with 
curtains  down  on  the  sides  and  rear,  npon  the 
tracks  of  a  street  railway  in  a  public  street 

8.  Where,  upon  the  whole  record,  a  different 
verdict  could  not  have  been  found,  the  judgnieut 
will  not  be  reversed  because  of  error  in  giving 
or  refusing  instructions. 

Error  to  Law  and  Equity  Court  of  City  of 
Richmond. 

Action  by  Sally  W.  Allen  against  the  Rich- 
mond Passenger  &  Power  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Henry  Taylor,  Jr.,  for  plaintiff  in  error. 
Smith,  Moncure  ft  Grordon,  for  defendant  in 
error. 

BUCHANAN,  J.  This  action  was  brought 
by  Mrs.  Sally  W.  Allen  against  the  Richmond 
Passenger  &,  Power  Company  to  recover 
damages  for  injuries  resulting  to  her  fioni 
the  alleged  negligence  of  the  defendant  com- 
pany in  running  one  of  Its  cars  upon  the 
vehicle  in  which  she  was  riding. 

IT  L  Se«  street  Rallroiuls,  voL  44,  C«iit.  Dig.  U  V^ 
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It  appears  that  Mrs.  Allen,  a  few  minutes 
after  6  o'clock  on  the  morning  of  the  5tb  of 
December,  1902,  was  driving  a  Dayton  wag- 
on, with  side  and  rear  curtains  down,  along 
Lester  street,  in  the  city  of  Richmond,  in  a 
westerly  direction;  that  upon  this  street  the 
defendant  company  was  operating  a  double- 
track  street  car  line,  and  that  she  was  driy- 
ing  ui^on  the  track  upon  which  it  ran  its 
west-bound  cars;  that  she  had  been  driving 
upon  that  track  for  several  squares  when  one 
of  the  defendant  company's  cars  ran  into  the 
rear  of  her  wagon,  tilting  the  wheels,  and 
shoving  the  wagon  upon  the  horse,  causing 
him  to  run  away,  and  resulting  in  the  inju- 
ries complained  of. 

The  plaintiff  and  her  companion  in  the 
wagon  both  testify  that  they  heard  no  bell, 
and  had  no  warning  of  the  approach  of  the. 
car  until  their  vehicle  was  struck.  The  mo- 
torman  testifies  that  the  gong  Was  sounded, 
but  when  or  where  does  not  appear.  He  fur- 
ther states  that  he  was  running  at  a  moder- 
ate rate  of  speed;  that  the  morning  was 
dark  and  cloudy,  and  his  headlight  was  burn- 
ing. He  gives  as  a  reason  why  he  did  not 
stop  his  car  before  running  upon  the  wagon 
that  there  was  a  curve  in  the  track,  which 
threw  the  light  away  from  the  track,  and  not 
upon  the  wagon  in  front  of  him,  so  that  he 
could  not  see  the  wagon;  and  that  he  did 
all  he  could  to  stop  after  he  saw  it.  It  clear- 
ly appears,  however,  from  this  motorman's 
own  evidence,  that  it  was  suflaclently  light 
for  him  to  have  seen  the  wagon  without  the 
aid  of  the  headlight,  for  he  testifies  that  he 
stopped  as  soon  as  he  struck  the  wagon,  and 
saw  the  horse,  while  ft  was  running  away, 
until  the  wagon  struck  an  east-bound  car  a 
square  or  more  distant  and  was  turned  over; 
all  of  which  he  thinks  occurred  in  two  min- 
utes. From  a  map  filed  by  the  defendant,  it 
seems  the  track  was  straight  for  several 
squares  east  of  where  the  wagon  was  struck, 
and  very  slightly.  If  at  all,  curved  at  that 
point. 

If  the  motorman  did  not  see  the  plaintiff's 
wagon  moving  along  in  front  of  him,  it  was, 
under  the  facts  and  circumstances  disclosed 
by  his  own  evidence,  because  he  was  not 
keeping  a  proper  lookout.  Under  the  facts 
shown  by  the  record  the  defendant  company 
was  clearly  guilty  of  negligence  in  the  man- 
agement of  its  car. 

A  street  car  company  operating  its  railway 
upon  a  public  street  cannot  run  down  a  ve- 
hicle from  behind,  under  any  ordinary  cir- 
cumstances, without  negligence  or  willful 
wrong.  Vincent  v.  Norton  &  Taunton  St.  Ry. 
Co.,  180  Mass.  104.  61  N.  E.  822;  Richmond 
Traction  Co.  v.  Clark.  101  Va.  382.  380-388, 
43  S.  E.  618. 

The  plaintiff  was  not  guilty  of  contributory 
negligence  under  the  facts  of  this  case.  It 
is  not  negligence  to  drive  a  vehicle,  with 
curtains  down  on  sides  and  rear,  upon  the 
tracks  of  a  street  railway  in  a  public  street 
The  duty  she  owed  the  car  coming  up  be- 
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hind  her  was  to  get  off  the  track  when  she 
knew  of  Its  approach.  She  did  not  know  of 
it  If  the  gong  was  sounded,  or  any  other 
warning  given,  neither  she  nor  her  compan- 
ion heard  it  They  were  not  bound  to  keep 
an  impossible  watch  to  the  rear  to  avoid  an 
Injury  which,  under  any  ordinary  circum- 
stances, could  only  result  from  culpable  neg- 
ligence or  willful  wrong  on  the  part  of  the 
defendant  company.  Vincent  v.  Norton  & 
Taunton  St  Ry.  Co.,  supra;  R.  &  P.  Ry.  Co. 
V.  Rubin.  102  Va.  809.  47  S.  E.  834;  Rich- 
mond Traction  Co.  v.  Clark,  supra. 

Upon  the  whole  record  a  dlflferent  verdict 
could  not  have  been  rightly  found.  It  is 
therefore  unnecessary  to  examine  the  pro- 
priety of  the  rulings  of  the  com-t  in  giving 
and  refusing  Instructions,  since  a  decision  of 
that  question  could  not  affect  the  result 
Southern  Ry.  Co.  v.  OUver,  102  Va.  710,  47 
S.  E.  862;  Moore  v.  B.  &  O.  Ry.  Co.,  103  Va 
— ,  48  S.  E.  887,  and  cases  cited. 

The  judgment  complained  of   Is  plalxUf 
right,  and  must  be  affirmed. 

CARDWELL,  J.,  absent 


(103  Va.  660) 

GLOBE  FURNITURE  CO.  v.  TRUSTEES 
.  OF  JERUSALEM  BAPTIST  CHURCH. 

(Supreme  Court  of  Appeals  of  Virginia.    Feb. 

2,  1905.) 

BKLIOIOUS  SOCIBTIES— CONTBACTTS  BY  TBT78TBES 
—JUDGMENT— LIEN . 

1.  Va.  Code  1904.  p.  773,  f  1398.  validates 
oonveyances  for  the  use  of  any  relijfious  con- 
gregation as  a  place  of  worship,  and  provides 
tliat  tlie  land  shall  be  held  for  no  other  pur- 
pose. Section  1399,  p.  774,  provides  for  the 
appointment  of  trustees,  on  application  of  the 
congregation,  to  effect  the  purpose  of.  a  convey- 
ance, and  that  the  legal  title  shall  vest  in  the 
trustees.  Section  1405,  p.  776.  provides  that  a 
congregation  may  sell  or  incumber  church  prop- 
erty, the  proceeds  to  be  disposed  of  as  the  con- 
gregation may  wish :  and  section  1406  provides 
that  trustees  may  effect  an  incumbrance  on  or  a 
.sale  of  such  real  estate,  on  the  wish  of  the  con- 
gregation, the  court  to  make  an  order  for  prop- 
er reinvestment  of  the  proceeds;  and  by  sec- 
tion 1402,  p.  775,  the  trustees  may  sue  in  their 
own  name  to  recover  any  land,  and  be  sued  in 
relation  to  the  same.  Held,  that  the  trustees 
have  no  power  of  their  own  volition  to  alien  or 
incumber  the  real  estate,  and  a  judgment  against 
the  trustees  of  a  church  for  the  price  of  pews 
purchased  by  them  for  the  church  was  binding 
on  the  trustees  individually,  but  not  on  the 
real  estate,  or  the  proceeds  of  a  sale  thereof. 

Appeal  from  Law  and  Cbancery  Court  of 
City  of  Norfolk. 

Suit  by  the  Globe  Furniture  Company 
against  the  trustees  of  Jerusalem  Baptist 
Church.  From  a  decree  in  favor  of  defend- 
ants, complainant  appeals.    Affirmed. 

P.  A.  Agelasto  and  W.  W.  Old,  for  appel- 
lant   A.  B.  Seldner,  for  appellees. 

0 

HARRISON,  J.  The  question  involved  in 
this  case  is  whether  or  not  the  Judgment  as- 
serted constitutes  a  lien  upon  the  lot,  and 
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nouse  of  worship  thereon,  of  the  appellees, 
or  upon  the  proceeds  of  sale  thereof. 

It  appears  that  two  of  the  trustees  of  the 
church  bought  of  the  appellant  certain  pews 
and  church  furniture,  which  were  delivered 
and  placed  in  the  church.  The  debt  thus 
created  not  having  been  paid,  suit  was 
brought  by  the  appellant,  and  judgment  by 
default  obtained  against  the  several  trustees 
of  the  church.  The  object  of  the  present 
chancery  suit  is  to  enforce  this  judgment  as 
a  lien  upon  the  real  estate  of  the  church,  or 
upon  the  proceeds  of  the  sale  of  a  part  of 
its  church  lot  to  the  city  of  Norfolk. 

Churches  in  Virginia  are  not  incorporated, 
and,  under  the  policy  of  our  law,  cannot  be. 
The  property  they  are  permitted  to  hold,  and 
its  use,  are  fixed  by  statute.  Church  trus- 
tees are  creatures  of  statute,  and  their 
powers  are  limited  by  the  law  that  author- 
izes their  appointment 

Section  1398  of  the  Code  of  18S7,  as  amend- 
ed and  found  in  Va.  Code  1904,  p.  773,  vali- 
dates every  conveyance,  devise,  or  dedication 
for  the  use  and  benefit  of  any  religious  con- 
gregation as  a  place  for  public  worship  which 
has  been  made  since  January  1, 1877,  or  shall 
thei*eafter  be  made,  and  provides  that  the 
land  shall  be  held  for  such  use  or  benefit  and 
for  such  purpose,  and  not  otherwise. 

Section  1399  of  the  Code,  as  amended  and 
■carried  into  Va.  Code  1904,  p.  774,  provides 
the  method  of  appointment  of  trustees,  up- 
on the  application  of  the  proper  authorities 
of  the  congregation,  in  order  to  effect  or 
promote  the  purpose  of  such  conveyance, 
devise,  or  dedication,  and  that  the  legal 
title  to  such  land  shall,  for  that  purpose  and 
object,  be  vested  in  the  trustees. 

Section  1405  of  the  Code  of  1887  [Va.  Code 
1904,  p.  776]  provides  how  a  congregation 
may  proceed  to  sell  or  incumber  church 
property;  and  section  1406,  as  amended  and 
found  in  Va.  Code  1904,  p.  776,  provides  how 
trustees  may,  by  suit  in  the  proper  court, 
-effect  an  incumbrance  upon,  or  a  sale  or  ex- 
change of,  such  real  estate,  provided  it  shall 
appear  to  be  the  wish  of  the  congregation. 

Section  1402,  as  amended  and  found  in  Va. 
■Code  1904,  p.  775,  provides  that  church  trus- 
tees may  sue  in  their  own  names  to  re- 
cover any  land  or  other  property  held  by 
them  in  trust,  or  damages  for  any  injury 
thereto,  and  be  sued  in  relation  to  the  same. 

It  is  very  plain  that  this  section  has  no 
reference  to  suits  of  the  character  we  are 
co'nslderlng,  but  relates  only  to  suits  by  or 
against  the  trustees  touching  the  property, 
the  legal  title  to  which  is  vested  in  them. 

It  is  clear  from  the  statute  law  to  which 
we  have  adverted  that  the  trustees  of  a 
-church  merely  hold  the  legal  title  to  the 
real  estate  conveyed,  devised,  or  dedicated 
for  the  use  and  benefit  of  the  religious  con- 
gregation at  whose  instance  they  have  been 
appointed,  and  have  no  power  of  their  own 
volition,  and  in  their  capacity  as  trustees,  to 
4^ther  alien  or  incumber  such  real  estate. 


The  judgment  asserted  is  valid  as  to  the 
individuals  against  whom  it  was  obtained, 
but  it  has  no  validity  as  a  lien  upon  the 
real  estate  of  the  appellees.  If  the  church 
property  could  be  incumbered  by  this  method, 
the  statutes  mentioned  would  be  useless,  and 
it  would  be  in  the  power  of  church  trustees 
appointed  merely  to  hold  the  legal  title  to 
sweep  away  their  house  of  worship  with- 
out the  authority  or  even  knowledge  of  the 
religious  congregation  that  had  acquired  it. 

If  the  judgment  constitutes  no  lien  upon 
the  real  estate  of  the  congregation,  it  for  the 
same  reason  is  no  lien  upon  the  proceeds  of 
that  part  thereof  taken  for  street  purposes 
by  the  city  of  Norfolk.  When  the  sale  is 
mcfde  at  the  instance  of  the  congregation, 
under  section  1405,  the  proceeds  are  to  be 
disposed  of  by  the  court  in  such  manner  as 
the  congregation  may  desire.  And  when  the 
sale  is  made  at  the  'instance  of  the  trustees, 
under  section  1406,  the  court  is  to  make  the 
necessary  order  for  the  proper  reinvestment 
of  such  proceeds. 

We  have  dealt  with  the  legal  rights  of 
the  parties  to  this  litigation.  It  is  hardly 
necessary  to  add  that  nothing  we  have  said 
has  been  intended  as  approving  the  course 
of  this  congregation  in  failing  to  pay  for 
pews  and  other  church  furniture  used  and 
enjoyed  by  them.  Such  conduct  is  in  the 
highest  degree  reprehensible. 

The  lower  court  committed  no  error  in 
sustaining  the  demurrer  to  the  original  and 
supplemental  bills  filed  by  the  appellant,  and 
the  decree  complained  of  must  therefore  be 
afl3rmed. 


a08  Va.  498) 

NORFOLK  &  W.  RY.  OOr  v.  TOWN  OP 

SUFFOLK. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

26.  1905.) 

BUSINESS     LICENSE  —  RAILROAD     COMPANIES  — 
IfUNICIPAL  AUrnORITT— CONSTITU- 
TIONAL PROVISIONS. 

1.  Suffolk  Town  Charter,  f  18,  providing  that 
''whenever  any  business,  trade,  oocopation,  call- 
ing, or  any  other  thing,  is  to  be  aone  within 
the  town  for  which  a  state  license  is  or  may  be 
required,  the  council  may  require  a  town  li- 
cense to  be  had  for  doing  the  same,**  authorises 
an  ordinance  imposing  a  license  tax  on  a  rail- 
road company  doing  business  in  the  town, 
though  it  is  for  a  failure  to  transact  its  busi- 
ness as  provided  by  Code  1887.  |  1200,  in  addi- 
tion to  its  common-law  liability,  amenable,  un- 
der section  1201,  to  a  fine. 

2.  Suffolk  Town  Charter,  S  18,  providing  fOr 
an  occupation  tax,  as  applied  to  the  business  of 
a  railroad  company,  is  not  in  conflict  with  Const. 
art  10,  §  4  [Va.  Code  1904,  p.  cclxii,  S  170], 
permitting  the  Legislature  to  impose  license 
tax  on  any  business  which  cannot  be  reached 
by  the  ad  valorem  system. 

Error  to  Circuit  Court,  Nansemond  Coun- 
ty. 

Action  by  the  town  of  Suffolk  against  the 
Norfolk  &  Western  Railway  Company  to  re- 
cover a  license  fee.  From  a  judgment  for 
plaintiff,  defendant  brings  error.    Affirmed. 


Va.) 


NORFOLK  <fe  W.  Rt.  CO.  v.  TOWN  OP  SUFFOLK. 


65» 


Geo.  S.  Bernard,  Legb.  R.  Watts,  and  Jos. 
I.  Doran,  for  plaintiff  In  error.  J.  U.  Bur- 
ges,  for  defendant  in  error. 

WHITTLE,  J.  This  controversy  involves 
the  construction  of  section  18  of  the  charter 
of  the  town  of  Suffolk,  and  the  validity  of 
an  ordinance  passed  in  pursuance  thereof, 
imposing  a  license  tax  of  $50  on  the  plain- 
tiff in  error  for  the  privilege  of  conducting 
its  business  in  that  town. 

The  language  of  the  charter  pertinent  to 
this  inquiry  is  as  follows:  "Whenever  any 
business,  trade,  occupation,  calling,  or  any 
other  thing,  is  to  be  done  within  the  town 
of  Suffolk  for  which  a  state  license  is  or 
may  under  the  Constitution  of  this  state 
or  the  Constitution  and  laws  of  the  United 
States  be  required,  the  council  may  require 
a  town  license  to  be  had  for  doing  the  same/* 

Conceding  the  soundness  of  the  proposi- 
tion that  the  intention  of  the  state  to  clothe 
a  municipal  corporation  with  a  portion  of 
its  own  sovereignty  in  the  matter  of  levy- 
ing taxes  must  be  manifested  in  plain  and 
unambiguous  terms,  the  court  Is  neverthe- 
less of  opinion  that  the  phraseology  of  the 
charter  in  question  measures  up  to  that  re- 
quirement Language  substantially  the 
same  as  that  employed  in  this  instance  has 
been  so  repeatedly  and  so  recently  constru- 
ed by  this  court  to  confer  upon  a  municipal- 
ity a  general  power  of  taxation,  subject  only 
to  such  limitations  as  may  be  Imposed  by 
the  Constitution  of  the  state  or  of  the  United 
States,  that  a  discussion  of  the  subject  would 
be  unprofitable.  Ould  &  Carrlngton  v.  City 
of  Richmond,  23  Grat  464,  14  Am.  Rep.  139; 
Humphreys  v.  City  of  Norfolk,  25  Grat  97; 
City  of  Norfolk  v.  Norfolk  Landmark  Co., 
95  Va.  564,  28  S.  B,  959;  Newport  News,  etc., 
R.  Co.  V.  City  of  Newport  News,  100  Va. 
157.  40  S.  B.  645;  Woodall  v.  City  of  Lynch- 
burg, 100  Va.  318,  40  S.  B.  915;  Blanchard 
V.  City  of  Bristol,  100  Va.  469.  41  S.  E.  948; 
City  of  Norfolk  v.  Griffith-Powell  Co.,  102 
Va.  115,  45  S.  E.  889;  Gordon  v.  City  of 
Newport  News,  102  Va.  649,  47  S.  B.  828. 

It  is  sought,  however,  to  distinguish  this 
case  from  the  foregoing  authorities  on  the 
theory  that  the  Legislature  cannot  be  pre- 
sumed to  have  intended  to  authorize  the 
town  of  Suffolk  to  impose  upon  the  plaintiff 
in  error  a  license  tax,  enforceable  by  fine. 
for  doing  a  business  which  it  was  required 
by  statute  to  transact  under  pain  of  for- 
feiture. (The  sections  of  the  Virginia  Code 
of  1887,  relied  on— sections  1200  and  1201— 
have  since  been  repealed.     Acts  1904,  p.  55.) 

The  argument  is  more  specious  than  sound, 
and,  carried  to  its  logical  conclusion,  would 
have  afforded  a  ready  means  of  escape  from 
taxation  to  a  large  class  of  businesses  of  a 
quasi  public  nature,  for  the  exercise  of 
which  a  license  tax  might  have  been  imposed 
under  the  Constitution  of  1869;  for  example, 
ordinary  keepers,  express,  telegraph,  and  tel- 


ephone companies,  street  railroad  companies, 
and  the  like. 

The  statute  is  declaratory  merely  of  the 
common-law  duty  of  transportation  compa- 
nies; and  for  a  failure  to  disc^arge  that 
duty,  indepetidently  of  statute,  they  would 
be  liable  in  damages  to  any  person  injuri- 
ously affected  by  the  omission.  The  differ- 
entiating features,  therefore,  between  a  rail- 
road company  and  other  common  carriers, 
is  that  for  a  failure  to  discharge  the  duties 
enumerated  in  section  1200  the  former  was, 
in  addition  to  its  common-law  liability, 
amenable,  under  section  1201,  to  a  forfei- 
ture of  not  less  than  $25  nor  more  than  $100, 
recoverable  by  the  injured  party  by  motion 
or  action.  So  far,  consequently,  as  the  argu- 
ment that  the  Legislature  cannot  be  pre- 
sumed to  have  intended  to  delegate  to  the 
town  of  Suffolk  authority  to  demand  a  li- 
cense tax  of  a  railroad  company  for  doing 
that  which  the  law  required  it  to  do  is  con- 
cerned on  principle  the  argument  Is  equally 
applicable  to  all  other  public  service  corpora- 
tions. 

That  the  business  of  railroad  companies 
may  be  subjected  to  a  license  tax  is  dis- 
tinctly declared  in  the  cases  of  Anniston  v. 
Southern, Ry.  Co.,  112  Ala.  557.  gO  South. 
915.  and  Florida  Cent  R.  R.  Co.  v.  City  of 
Columbia  (S.  C.)  32  S.  E.  408. 

In  Wiggins  Ferry  Co.  v.  Bast  St  Louis, 
107  U.  S.  376,  2  Sup.  Ct  265.  27  L.  Ed.  419. 
it  was  said:  "That  the  power  of  the  state 
to-  authorize  any  city  within  its  limits  to 
enforce  a  license  tax  on  trades  or  callings 
generally,  especially  those  which  are  quasi 
public,  cannot  be  disputed;  and  that,  wheth- 
er a  license  fee  is  exacted  under  the  power 
to  regulate  or  the  power  to  tax.  is  a  matter 
of  iudifference  if  the  power  to  do  either  ex- 
ists." See.  also.  Postal  Tel.  C.  Co.  v.  City 
Comicil  of  Charleston,  153  U.  S.  692,  14  Sup. 
Ct.  1004,  38  L.  Ed.  871. 

It  must  be  observed  that  the  ordinance 
under  consideration  does  not  make  the  pay- 
ment of  the  license  tax  a  condition  preced- 
ent upon  which  the  right  of  the  plaintiff  in 
error  to  carry  on  its  business  depends.  It 
merely  imposes  the  tax,  and  the  ability  to 
fine  for  a  violation  of  the  ordinance  is  a 
remedial  incident  of  the  original  power. 
Blanchard  v.  City  of  Bristol,  supra. 

This  is  made  plain  by  the  case  of  Home 
Ins.  Co.  V.  City  of  Augusta.  93  U.  S.  123.  23 
L.  Ed.  825.  where,  in  discussing  the  char- 
acter of  a  license  tax.  the  com-t  said:  "This 
court  (in  the  License  Tax  Cases.  5  Wall.  462, 
18  L.  Ed.  497)  held  that  the  payment  re- 
quired was  a  special  tax,  levied  in  the  man- 
ner described;  that  the  penalty  provided 
was  a  mode  of  enforcing  its  payment;  and 
that  the  license,  when  issued,  was  only  a 
receipt  for  the  tax.  •  •  •  In  the  ordinance 
in  question  the  tax  is  designated  'a  license 
tax,*  but  its  payment  is  not  made  a  condi- 
tion precedent  to  the  right  to  do  business. 
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No  special  penally  Is  prescribed  for  Its  non- 
payment, and  no  second  license  Is  required 
to  be  taken  out.  Had  the  ordinance  been  oth- 
erwise in  these  particulars,  we  have  seen, 
viewing  the  subject  in  the  light  of  the  Li- 
cense Tax  Cases,  that  the  result  would  have 
been  the  same." 

Finally,  it  is  insisted  that.  If  the  Legisla- 
ture, by  section  18  of  the  charter,  intended 
to  give  the  town  council  power  to  require  a 
railroad  company  to  take  out  a  license  and 
pay  a  tax  for  the  privilege  of  doing  business 
therein,  the  section  is  unconstitutional,  be- 
cause contrary  to  the  provislous  of  section  4 
of  article  10  of  the  state  Constitution  [Va. 
Code  1904,  p.  cclxii,  S  170]. 

That  section,  it  will  be  recalled,  after  au- 
thorizing the  levy  of  a  license  tax  upon  cer- 
tain specified  businesses,  concludes:  "and  all 
other  businesses  that  cannot  be  reached  by 
the  ad  valorem  system.*' 

With  respect  to  the  foregoing  provision 
this  court  said,  in  Gordon  v.  City  of  Newport 
News,  supra:  "The  Legislature,  or  a  munic- 
ipality possessing  full  powers  of  taxation  un- 
der its  charter,  must  decide  primarily  wheth- 
er a  particular  business  can  or  cannot  be 
reached  by  the  ad  valorem  system;  and  with 
the  exercise  of  their  discretion  the  courts 
may  not  Interfere,  except  in  case  of  a  plain 
departure  from  the  constitutional  require- 
ment. The  question  is  one  of  power,  and  not 
of  policy,  so  far  as  the  courts  are  concerned; 
and  they  are  without  authority  to  control 
legislative  discretion,  even  if,  in  their  opin- 
ion, it  is  violative  of  sound  principles  of  po- 
litical economy,  unless  in  its  exercise  it  con- 
travenes some  provision  of  the  Constitution 
of  the  state  or  of  thh  United  States.  Subject 
only  to  that  limitation,  the  discretion  of  the 
legislative  department  of  the  government  in 
the  administration  of  the  fiscal  affairs  of  the 
commonwealth  is  exclusive  and  supreme.*' 

It  not  only  cannot  be  afilrmed  that  the 
imposition  of  a  license  tax  on  the  business 
of  the  plaintiff  in  error  is  "a  plain  departure 
from  the  constitutional  requirement,"  but, 
under  similar  charters,  such  action  on  the 
part  of  city  councils  has  been  sanctioned  by 
this  court  in  the  analogous  cases  of  New- 
port News,  etc.,  R.  Co.  v.  City  of  Newport 
News,  supra,  and  Postal  Tel.-Cable  Co.  ▼. 
City  of  Norfolk,  101  Va.  125,  43  S.  E.  207. 

In  the  latter  case  the  court  said:  "A  city 
ordinance  Imposing  a  privilege  tax  on  a  tele- 
graph company  is  not  in  conflict  with  section 
4,  art.  10,  of  the  Constitution  of  this  state 
IVa.  Code  1904,  p.  cclxii,  f  170],  permitting 
the  Legislature  to  impose  a  license  tax  on 
any  business  which  cannot  be  reached  by 
the  ad  valorem  system.  The  tax  imposed  by 
cbe  ordinance  is  a  tax  imposed  upon  the 
privilege  of  doing  business  in  the  city,  and 
is  wholly  different  from  a  property  tax.  It 
)8  immaterial  that  the  state  taxes  the  prop- 
erty of  the  company  on  the  ad  valorem  sys- 
tem«    The  two  subjects  ot  taxation  are  whol- 


ly different,  and  both  may  be  taxed  without 
being  obnoxious  to  the  objection  that  it  is 
double  taxation." 

The  above  authorities  show  conclusively 
that  the  last  contention  is  without  merit,  and 
cannot  be  maintained. 

It  must  be  remembered  that  this  case  arose 
under  the  Constitution  of  1809,  and  what 
has  been  said  with  respect  to  the  power  of 
the  defendant  in  error  to  impose  the  license 
tax  in  question  has  no  reference  to  a  case 
arising  under  the  present  Constitution. 

For  these  reasons  the  judgment  of  the  cir- 
cuit court  of  Nansemond  county  is  without 
error,  and  must  be  affirmed. 

(108  Va.  551) 
WILLIAMSON  et  al.  v.  PAYNE  ^t  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Feb. 

2,  1905.) 

▲FPKAL  AND  -BBBOR— AMOUNT— BUBDEN-^BUST 

DEED — ^PEBSONAI.    PBOFEBT7— DS- 

8CBIPTI0  N— COSTS. 

1.  Generally  speaking,  the  value  or  amount  in 
controversy  must  be  made  to  appear  afBrmative- 
ly  on  appeal,  but  where  the  original  demand  is 
pecuniary  and  in  excess  of  the  jurisdictional 
amount,  and  is  alleged  by  the  appellee  to  have 
been  reduced  below  that  amount  by  payment, 
the  onus  rests  upon  him  to  make  that  fact  ap- 
pear. 

2.  Costs  of  executing  the  trust  and  of  draw- 
ing and  recording  the  deed  are,  when  secured 
by  the  deed,  to  be  considered  part  of  the  amount 
in  controversy,  when  the  deed  Is  attacked. 

3.  Where  there  is  a  description  of  the  proper- 
ty mortgaged,  and  the  description  is  true,  and 
by  the  aid  of  such'  description  and  the  sur- 
rounding circumstances  a  third  person  would,  in 
the  ordinary  course  of  things,  know  the  property 
was  mortgaged,  the  description  is  sufficient. 

4.  The  recording  of  a  trust  deed  of  persons! 
property,  which  furnishes  a  stranger  with  a 
means  of  identifying  the  property,  gives  con- 
structive notice. 

Appeal  from  Circuit  Court,  Henry  Gonnty. 

Bill  by  one  Williamson  and  others  against 
one  Payne  and  others.  Decree  for  defend- 
ants»  and  plaintiffs  appeal.    Reversed. 

Halrston  &  Gravely,  8.  A.  Anderson,  and 
Geo.  H.  Marshall,  for  appellants.  L.  W.  An- 
derson, for  appellees. 

WHITTLE,  J.  The  facts  of  this  case  nec- 
essary to  be  stated  are  as  follows:  Api^el- 
lants,  who  are  creditors  by  deeds  of  trust  of 
the  Franklin  Log  &  Lumber  Company,  to- 
gether with  their  respective  trustees,  filed  a 
bill  in  equity  in  the  circuit  court  of  Henry 
county  for  an  injunction  to  restrain  the 
grantors  in  said  deeds  and  other  persons 
from  removing  or  in  any  manner  Interfering 
with  the  trust  property.  The  bill  further 
prays  for  the  appointment  of  a  receiver,  and 
for  the  sale  of  the  trust  subject,  and  the  ap- 
plication of  the  proceeds  to  the  payutent  of 
the  debts  secured. 

At  the  December  term,  1903.  the  court 
awarded  an  Injunction  and  appointed  a  re* 

tS.  See  Chattel  Mortgagas,  voL  t.  Cant  Dig.  M 
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celTer  In  accordance  with  the  prayer  of  the 
bill,  and  also  directed  the  receiver  to  take 
possession  of  the  trust  property,  sell  the  live 
stock  at  public  auction,  and  to  deposit  the 
proceeds  of  sale  in  hank,  subject  to  the  or- 
der of  the  court 

At  the  same  term  the  appellee  Cassell  re- 
covered a  judgment  against  the  Franklin  Log 
&  Lumber  Company  for  more  than  $300,  and, 
having  subsequently  caused  an  execution  to 
issue  on  the  judgment.  Intervened  in  the  suit 
in  equity,  and  asserted  priority  of  Hen  for 
the  execution  to  the  demands  of  appellants 
upon  the  property  in  controversy. 

From  a  decree  in  the  cause  sanctioning 
that  contention,  this  appeal  was  allowed. 
The  ground  of  decision  of  the  circuit  court 
was  that,  while  the  deeds  in  question  were 
valid  and  binding  between  the  parties,  the 
property  conveyed  was  not  sufficiently  de- 
scribed for  the  recordation  of  said  deeds  to 
affect  third  parties  with  constructive  notice 
of  the  identity  of  the  property  conveyed. 

Before  considering  the  case  in  that  aspect, 
it  will  be  necessary  to  notice  the  contention 
of  appellee  that  each  of  the  amounts  in  con- 
troversy, exclusive  of  costs  and  interest  ac- 
crued since  the  decree  appealed  from,  is  less 
in  value  or  amount  than  $300,  and  that  this 
court  is  consequently  without  jurisdiction  to 
entertain  the  appeal. 

The  demand  asserted  by  Williamson,  with 
interest  to  the  date  of  the  decree,  is  $475; 
but  it  is  said  that  the  amount  in  controversy 
as  to  him  is  the  original  demand,  less  the 
sum  directed  to  be  paid  him  by  the  decree 
under  review,  which  payment.  It  is  alleged, 
reduces  his  debt  to  less  than  $300. 

The  property  in  dispute  had  been  sold  by 
the  receiver  under  a  former  order  of  the 
court,  and  the  decree  appealed,  from  directs 
him,  out  of  the  proceeds,  to  pay  to  the  ap- 
pellee Cassell  the  amount  of  his  execution, 
including  interest  and  costs,  and  his  costs 
in  this  suit  expended,  and,  after  paying  all 
other  unpaid  costs,  to  pay  the  residue  to  the 
appellant  Williamson.  What  that  residue 
amounts  to,  the  record  does  not  disclose. 

"Generally  speaking,  the  value  or  amount 
in  controversy  must  be  made  to  appear  af- 
firmatively. If  It  cannot  be  ascertained,  the 
appeal  will  be  dismissed,  and  the  burden  is 
on  appellant  to  establish  the  jurisdiction.'* 
2  Cyc.  555. 

On  the  other  hand,  where  the  original  de^ 
mand  is  pecuniary  and  in  excess  of  the  juris- 
dictional amount,  but  is  alleged  by  the  ap- 
pellee to  have  been  reduced  below  that 
amount  by  payment,  the  onus  rests  upon  him 
to  make  that  fact  appear.  Fink  Bros.  & 
Co.  V.  Denny,  75  Va.  663 ;  Filler  v.  Tyler,  91 
Va.  458,  22  S.  E.  235. 

The  debt  of  the  appellant  Clement 
amounts,  with  interest  to  the  date  of  the  de- 
cree, to  $293 ;  and  his  deed  of  trust  also  se- 
cures the  expenses  of  executing  the  trust  and 
drawing  and  recording  the  deed,  which,  it  is 


conceded,  raise  his  demand  beyond  the  juris- 
dictional amount  That  these  latter  items 
are  proper  to  be  considered  in  arriving  at 
the  amount  in  controversy,  see  2  Bar.  Chy. 
Pr.  (2d  Ed.)  p.  1206. 

So  that  if  appellee's  apprehension  of  what 
constitutes  the  amount  in  controversy  in  this 
case  is  correct,  the  allegation  that  appellants* 
respective  demands  are  less  than  $300  Is  not 
sustained. 

On  the  merits  of  the  case,  the  decision  of 
this  court  in  Hardaway  v.  Jones,  100  Va.  481, 
41  S.  E.  957,  is  relied  on  to  show  the  insuffi- 
ciency of  the  description  of  the  property  to 
affect  Cassell  with  constructive  notice  under 
the  registry  act 

In  that  case  the  deed  of  trust  conveyed 
four  mules,  without  further  description.  It 
did  not  state  where  or  In  whose  possession 
they  were,  nor  did  It  mention  the  residence 
of  either  the  grantor,  the  trustee,  or  the  ben- 
eficiary. The  deed  was  acknowledged  before 
a  notary  public  in  Scott  county,  and  was  put 
to  record  in  that  county.  Within  less  than 
one  month  after  the  deed  had  been  recorded, 
the  grantor  removed  the  mules  to  Wise  coun- 
ty, and  sold  them,  for  a  valuable  considera- 
tion, to  a  purchaser  residing  In  that  county, 
who  had  no  actual  notice  of  the  deed  of  trust 
A  few  days  thereafter  the  trustee  demanded 
possession  of  the  mules,  and,  upon  the  re- 
fusal of  the  purchaser  to  surrender  them, 
brought  an  action  of  detinue  for  their  recov- 
'  ery,  which  resulted  in  a  judgment  In  his 
favor.  That  judgment  was  reversed  on  ap- 
peal; this  court  as  remarked,  holding  that 
the  description  of  the  property  was  inade- 
quate to  affect  innocent  third  parties  with 
constructive  notice  under  section  2468  of  the 
Code  of  1887  [Va.  Code  1904,  p.  1228]. 

It  must  however,  be  .observed  that  there 
are  many  distinguishing  features  between 
that  deed  and  the  deeds  drawn  in  question 
in  this  casa 

The  two  deeds  convey  the  same  property, 
and,  with  the  exception  of  dates,  amounts, 
trustees,  and  beneficiaries,  are  practically 
identical  in  form.  Both  deeds  show  that  the 
grantors  resided  in  the  county  of  Henry, 
and  the  trustees  and  t>eneficiarles  in  the 
town  of  Martinsville.  The  horses,  mules, 
oxen,  and  wagons  were  conveyed  in  the  same 
clause,  with  a  definitely  described  lumber 
plant  consisting  of  an  engine,  boiler,  and 
sawmill,  and  wouid  naturally  have  been  re- 
garded as  parts  of  that  outfit  The  deeds 
further  show  that  the  property  was  to  re- 
main in  the  possession  of  the  grantor  un- 
til default  was  made  in  the  payment  of  the 
debts  secured.  And  finally  it  appears  that 
the  deeds  were  executed  and  duly  recorded 
In  the  clerk's  office  of  the  county  court  of 
Henry  county  before  the  recovery  of  Cas- 
seirs  judgment 

The  doctrine  of  Hardaway  v.  Jones  Is  that 
a  deed  of  trust  or  mortgage  conveying  chat- 
tels constitutes  constructive  notice  to  third 
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persons,  when  the  description  in  the  deed  or 
mortgage  is  such  as  would  enable  them  to 
identify  the  property,  aided  by  the  inquiries 
which  the  deed  or  mortgage  itself  indicates 
and  directs.  And  the  court  in  that  case, 
at  page  485,  100  Va.,  page  958,  41  S.  E.,  ob- 
serves :  "In  no  case  that  we  have  seen  has 
the  recordation  of  a  deed  of  trust  been  held 
to  be  constructive  notice,  which  contained  no 
description  of  the  animals  conveyed,  except 
their  number,  which  did  not  state  in  whose 
possession  the  property  was,  or  where  it  was 
located  or  might  be  found,  or  where  any 
party  to  the  deed  resided." 

The  converse  of  that  proposition  is  also 
true — that  the  recordation  of  a  deed  which 
furnishes  a  stranger  with  the  obvious  means 
of  identifying  the  property,  which  these 
deeds  afford,  does  give  constructive  notice. 

The  registry  of  the  deeds  in  question  af- 
fected Cassell  with  constructive  notice  of 
the  following  facts:  That  his  debtors  re- 
sided in  the  County  of  Henry;  that  they  had 
conveyed  their  property  to  trustees,  in  trust, 
to  secure  the  debts  described  In  the  deeds; 
that  the  trustees  and  creditors  were  all  resi- 
dents of  the  town  of  Martinsville;  that  the 
property  constituted  part  of  a  sawmill  out- 
fit which  belonged  to  his  debtors;  and  that 
the  whole  of  it  was  in  that  county  and  In 
the  possession  of  the  grantors. 

The  written  description  of  personal  prop- 
erty in  mortgages,  taken  alone,  rarely  fur- 
nishes strangers  adequate  means  of  identi- 
fying the  property,  and  information  thus 
Imparted  must  usually  be  supplemented  or 
aided  by  extraneous  inquiry. 

That  would  have  been  equally  true  In  this 
instance,  even  though  the  sex,  color,  and 
names  of  the  live  stock  conveyed  had  been 
specified  in  the  deeds.  Hence  the  reason- 
ableness of  the  rule  that  a  deed  is  suffi- 
ciently definite  when  it  enables  a  stranger 
to  Identify  the  property,  aided  by  proper  in- 
quiry, such  as  the  Instrument  itself  Indicates 
and  directs. 

The  same  is  true  with  respect  to  the  de- 
scription of  land  in  an  action  of  ejectment 
It  is  not  required  that  the  designation  should 
be  so  certain  that  the  officer  will  know  from 
an  inspection  of  the  record  of  what  he  is 
to  give  possession,  but,  in  executing  the 
writ  of  possession,  he  may  supplement  the 
information  obtained  from  the  record  with 
knowledge  acquired  from  the  plaintiff.   How- 

dashell   v.  Krenning,  103  Va.  ,  48  S.   B. 

491. 

In  a  leading  case  on  the  subject  under 
consideration — Willey  v.  Snyder,  34  Mich.  60 
— Chief  Justice  Cooley  says:  "Written  de- 
scriptions of  property  are  to  be  Interpreted 
in  the  light  of  the  facts  known  to  and  in  the 
minds  of  the  parties  at  the  time.  They  are 
not  prepared  for  strangers,  but  for  those 
they  are  to  affect — the  parties  and  their  priv- 
ies.    A  subsequent  purchaser  or  mortgagor 


Is  supposed  to  acquire  a  knowledge  of  all 
the  facts,  so  far  as  they  may  be  needful  to 
his  protection,  and  he  purchases  In  view  of 
that  knowledge.  •  •  ♦  Descriptions  do 
not  identify  by  themselves.  They  only  fur- 
nish the  means  of  identification.  They  give 
certain  marks  or  characteristics — ^perhaps 
historical  data  or  incidents — ^by  the  aid  of 
which  we  may  single  out  the  thing  Intended 
from  all  others,  not  by  the  description  alone, 
but  by  that  explained  and  applied."  See 
notes  to  Barrett  v.  Fisch  (Iowa)  41  N.  W. 
310,  14  Am.  St  Rep.  238,  where  many  Illus- 
trations of  the  doctrine  will  be  found. 

In  Estes  v.  Springer,  47  Mo.  App.  99,  It 
was  held:  "Notwithstanding  the  description 
in  a  chattel  mortgage  Is  faully,  in  that  it 
does  not  locate  the  property  and  does  not 
state  who  Is  the  owner,  yet  such  fault  la 
cured  where  other  portions  of  the  Instru* 
ment  show  the  residence  of  the  mortgagor, 
and  that  the  property  is  In  his  possession, 
and  that  It  shall  not  be  moved  from  the 
county  in  which  the  mortgagor's  residence  is 
fixed,  and  that  upon  default  it  shall  be  sold 
in  such  county." 

Also  in  Shaffer  v.  Pickrell,  22  Kan.  619: 
"A  chattel  mortgage  In  which  the  description 
of  the  property  is  as  follows.  Two  hundred 
and  fifty  stock  hogs  owned  by  the  said  B.  D. 
Mott,  in  Franklin  county,  Kansas,'  and 
which  contains  the  provision  that  until  de- 
fault be  made,  or  until  such  time  as  the 
mortgagees  shall  deem  themselves  Insecure, 
the  mortgagor,  said  Mott,  is  to  continue  In 
the  peaceable  possession  of  all  the  proi)erty, 
all  of  which.  In  consideration  whereof,  he 
engages  shall  be  left  in  as  good  condition 
as  the  same  now  is,  and  taken  care  of  at  his 
own  cost  and  expense,  is  not  void  for  un- 
certainty." 

See,  to  the  same  effect.  Brown  v.  Holmes, 
13  Kan.  482;  Wells  v.  Wilcox,  68  Iowa,  708, 
28  N.  W.  29;  Everett  v.  Brown,  64  Iowa, 
420,  20  N.  W.  743;  Bank  v.  Johnson,  79  Iowa, 
290,  44  N.  W.  551;  Eddy  v.  Caldwell.  7  Minn. 
225  (Gil.  166). 

The  rule  fairly  dedudble  from  the  authori- 
ties seems  to  be  that:  "Where  there  is  a 
description  of  the  property  mortgaged,  and 
the  description  is  true,  and  by  the  aid  of 
such  description  and  the  surrounding  cir- 
cumstances the  third  person  would,  in  the 
ordinary  course  of  things,  know  the  prop- 
erty was  mortgaged,  the  description  should 
be  held  sufficient"  Mills  v.  Kansas  Lumber 
Co.,  26  Kan.  578. 

For  these  reasons,  the  decree  appealed 
from,  to  the  extent  to  which  it  establishes 
appellee's  execution  as  a  superior  lien  to 
appellants'  deeds  of  trust  on  the  property  In- 
volved in  this  litigation,  is  erroneous,  and 
must  be  reversed  and  annulled,  and  the  cause 
remanded  to  the  circuit  court  of  Henry  coun- 
ty for  further  proceedings  to  be  had  therein 
not  In  conflict  with  this  opinion. 
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JONES  r.  COMMONWEALTH. 

(Sopreme  Court  of  Appeals  ot  Virginia.     Feb. 

2,  1905.) 

▲B80N— BTIDBNCB. 

1.  Evidence  that  a  fire  was  incendiary,  and 
tliat  the  accused  had  an  opportunitv  to  commit 
the  crime,  and  ill  feeling  toward  the  owner  of 
the  property,  without  more,  cannot  sustain  a 
conviction. 

Error  to  Circuit  Court,  Clark  County. 
John  Jones  was  convicted  of  arson,  and 
brings  error.    Reversed. 

Chas.  M.  Bronn  and  F.  B.  Whiting,  for 
plaintiff  in  error.  Wm.  A.  Anderson,  Atty. 
Gen.,  and  W.  T.  Lewis,  for  the  Commonwealth. 

OABDWELL,  J.  John  Jones  was  indicted 
in  the  circuit  court  of  Clark  county  for 
burning  in  the  nighttime  the  dwelling  house 
and  two  frame  outhouses,  the  property  of 
Clay  Oarr.  Upon  this  Indictment  he  was 
tried,  found  not  guilty  of  burning  the  dwell- 
ing house,  but  guilty  of  burning  the  two 
frame  outhouses,  and  sentenced  to  a  tenn  of 
nine  years  in  the  penitentiary. 

A  number  of  eicceptions  were  taken  by  the 
prisoner  at  the  trial  to  'the  rulings  of  the 
court,  but  upon  the  view  of  the  case  taken 
by  this  court  we  deem  it  only  necessary  to 
consider  whether  the  evidence  warrants  the 
"  conviction  of  the  prisoner. 

It  appears  that  Clay  Carr's  residence  is 
situated  a  little  over  half  a  mile  northwest 
of  Boyce;  that  just  a  little  northwest  of  the 
dwelling  there  was  stable  barn,  just  50  steps 
(supposed  to  be  50  yards)  from  the  wing  of 
the  dwelling;  that  the  bam  was  78  feet  long 
and  36  feet  wide,  with  12-foot  stables  on 
each  side  and  a  12-foot  driveway  the  full 
length  of  the  barn,  the  door  to  which  was 
only  fastened  with  a  hook,  and  not  locked; 
that  just  16  steps  north  of  that  bam  is  an- 
other bam,  three  stories,  27  feet  square. 
The  latter  was  used  to  store  machinery,  com, 
and  some  hay  at  the  time  of  its  destruction 
by  fire.  On  the  west  side  of  the  barnyard 
fence,  rtmning  its  full  length,  there  was  a 
rick  of  fodder,  which  ran  south  abd  north, 
and  butted  upon  the  northwest  side  of  the 
stable  bam,  which  rick  was  supposed  to  con- 
tain 20,000  bundles  of  fodder;  and  just  over 
the  fence  east  of  that  was  a  large  straw  rick, 
butting  up  against  the  south  side  of  the 
bam,  and  supposed  at  that  time  to  haye  had 
15  tons  of  straw  in  it 

On  the  night  of  March  18,  1904,  these 
bams  and  the  straw  and  fodder  ricks  were 
discovered  to  be  on  fire  by  Carr's  neighbors, 
between  10  and  11  o'clock,  and,  it  being  in  a 
very  dry  season,  the  barns,  with  their  con- 
tents, live  stock,  etc.,  and  ricks  were  speedily 
consumed — certainly  by  20  minutes  after  11 
o*clock.  During  the  progress  of  the  fire  the 
shedroom  of  the  dwelling  house,  it  being  cov- 
ered with  shingles',  caught  on  fire  several 
times,  but  these  fires  were  extinguished. 
Just  at  what  time  this  fire  originated,  and 


whether  it  originated  in  one  of  the  bams,  or 
the  straw,  or  fodder  rick,  is  not  disclosed  by 
the  evidence. 

After  stating  that  he  was  waked  up  by  the 
ringing  of  the  farm  bell  by  one  of  his 
neighbors,  and  then  discovered  that  some- 
thing was  on  fire,  Mr.  Carr  testifies  that  he 
went  out,  and  found  his  stable  barn  had 
fallen  in,  and  there  was  only  a  little  frame 
of  it  standing;  that  the  fodder  rick  had 
burned  down,  and  the  straw  rick  about  half 
as  high  as  it  was  before;  and  that  after  he 
had  been  out,  as  he  supposes,  about  a  half 
hour,  or  more,  he  remembered  that  he  had 
his  watch,  and  upon  looking  at  it  found 
that  It  was  20  minutes  past  11  o'clock;  so 
that  the  fire  necessarily  had  been  in  progress 
some  time  prior  to  10:30  o'clock,  as  the  stable 
barn  had  been  almost  entirely  consumed,  as 
well  as  the  straw  and  fodder  ricks,  when  he 
first  went  out  of  the  house,'  and  the  fence 
around  the  lot  almost  entirely  consumed. 
He  further  says  that  he  was  at  his  barn  at 
9  o'clock,  which  was  his  usual  custom,  and 
everything  was  then  all  right 

It  further  appears  that  prior  to  July  19, 
1903,  and  for  about  two  years,  the  prisoner 
had  l)een  in  the  employ  of  Carr  on  his  farm; 
that  on  that  day  they  had  some  disagree- 
ment, and  the  prisoner  left,  going  to  his 
home — that  is,  to  his  father's,  where  he 
lived — which  is  about  900  yards  from  Carr's 
residence;  that  about  one  week  afterwards 
the  prisoner  returned  to  Carr's  house  for  the 
purpose  or  having  a  settlement  with  him  of 
the  wages  he  claimed  to  be  due  him;  that 
upon  this  settlement  Carr  was  of  opinion 
that  he  owed  the  prisoner  $4,  while  the  pris- 
oner claimed  that  the  balance  due  him  was 
$6,  whereupon  Carr  paid  the  prisoner  $4,  and 
they  parted,  the  prisoner  saying  as  he  walked 
away,  "I  will  get  even  with  you." 

Between  Carr's  residence  and  Jones'  home 
there  is  a  field  belonging  to  one  Bowles, 
which  Carr  had  rented  for  the  year  1903, 
and  there  is  a  fence  which  divides  this  field 
fi*om  the  lot  of  land  owned  by  the  prisoner's 
father,  in  which  there  was  a  gap,  which  had 
been  established  by  him. 

On  December  17,  1903,-  while  in  the  Bowles 
field  attending  to  some  other  matters,  Carr 
discovered  that  this  gap  was  down,  where- 
upon he  went  to  the  gap,  dismounted  from 
his  horse,  and  put  it  up.  About  the  time  he 
finished  putting  up  the  gap  and  was  tying 
the  wire  to  hold  it  in  place,  he  heard  a  rus- 
tling in  the  weeds  behind  him,  and  as  he  turn- 
ed around  the  prisoner  grabbed  him  in  the 
throat  with  one  hand  and  shook  his  fist  in 
Carr's  face,  and  said  with  an  oath,  "If  you 
put  that  gap  up  again,  I  will  knock  you  into 
jelly."  Upon  being  asked  what  he  meant  by 
this  attack  upon  Carr,  the  prisoner  replied 
that  he  had  no  right  to  be  in  the  field  at  all : 
that  Bowles  had  said  he  had  no  right  to  put 
it  up,  as  it  was  the  prisoner's  father's  gap. 
After  some  further  colloquy  between  the  par- 
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ties,  and  Carr  had  gotten  upon  his  horse  and 
started  away,  the  prisoner  dared  him  to  get 
off,  and,  upon  being  told  by  Carr  that  he  was 
going  to  Justice  Struder  and  get  a  warrant, 
the  prisoner  replied,  **Danin  old  Struder;  I 
can  whip  him  and  you  both."  Carr  did  get 
out  a  warrant  for  the  prisoner,  aid  he  was 
that  evening  tried  by  Justice  Struder,  found 
guilty  of  an  assault,  and  required  to  pay  as 
a  fine  and  costs  $11.85 ;  and  it  is  testified  to 
on  behalf  of  the  commonwealth  that  after 
the  trial  of  the  warrant,  and  Oarr  had  left 
for  his  home,  the  prisoner  was  heard  to  say 
to  some  one,  "Never  mind,  I  will  get  even 
with  him."  Whether  he  had  reference  to 
Carr  or  to  the  justice  who  had  imposed  a 
fine  upon  him  is  left  entirely  to  conjecture. 

The  next  morning  after  the  fire,  Carr,  in 
looking  about  his  premises,  discovered  a 
horse's  track  coming  to  his  place  from  the 
direction  of  the  Bowles  field,  and,  supposing 
that  it  might  have  been  made  by  the  horse 
owned  by  the  prisoner,  attempted  to  follow 
it,  but  upon  investigation  he  found  that  the 
track  was  made  by  the  horse  of  a  neighbor 
who  came  to  the  fire  that  way.  That  track 
was  made  by  a  shod  horse. 

On  Tuesday  following  the  fire  Carr  dis- 
covered other  tracks  across  his  lawn  In  front 
of  his  house,  which  were  prints  of  a  bare- 
footed horse.  These  tracks  were  first  dis- 
covered about  100  yards  from  the  bam,  and 
within  the  lawn,  which  was  covered  by  sod. 
This  track  was  followed  to  within  11  steps 
of  a  gate  that  goes  into  the  lawn,  and  there 
the  track  had  been  destroyed  by  cattle  pass- 
ing over  it.  The  distance  he  could  follow 
the  tra<^  was  about  150  yards  altogether, 
and  was  going  from,  rather  than  towards, 
the  prisoner's  house,  and  could  not  be  track- 
ed nearer  than  900  yards  from  his  house. 
At  the  time  of  the  fire  the  prisoner's  father 
owned  a  horse  which  was  unshod,  and  about 
the  size  of  a  horse  that  would  have  made  a 
track  similar  in  size  to  the  track  found  on 
the  lawn. 

On  Saturday,  the  26th  of  March,  eight 
days  after  the  fire,  two  persons,  witnesses  in 
this  cause,  took  the  horse  just  referred  to, 
and  which  it  was  shown  that  the  prisoner 
was  riding  at  Boyce  on  the  evening  of  the 
fire,  to  Carr's  lawn,  and  a  comparison  made 
of  the  size  of  its  feet  with  the  tracks  found 
by  Carr  on  Tuesday  morning.  They  say  that 
they  put  three  of  the  feet  into  these  tracks 
and  that  they  appeared  to  make  "a  perfect 
fit" ;  and  that  the  length  of  the  step  of  the 
horse  was  the  same,  apparently,  as  the  step 
of  the  horse  that  made  the  tracks  in  ques- 
tion. There  was  nothing,  however,  peculiar 
about  the  horse's  feet  to  distinguish  the 
tracks  made  by  it  from  tracks  that  may  have 
been  made  by  some  other  horse. 

It  further  appears  that  Mrs.  Pyle,  who 
lived  on  Carr's  premises,  a  short  distance 
from  the  buildings  that  were  burned,  on  the 
night  of  the  fire  bad  occasion  to  go  out  on 


the  porch  and  get  water  for  her  sick  child, 
and  while  there  heard  Carr's  dogs  barking 
furiously  in  front  of  Carr's  residence,  and 
heard  a  voice,  but  could  not  say  whether  it 
was  the  voice  of  a  man  or  a  woman.  Upon 
hearing  this  voice  the  dogs  ceased  barking, 
and  she  states  that  about  that  time  she  heard 
a  horse  going  towards  Carr's  gate,  which 
seemed  to  be  running  very  rapidly.  This 
witness  went  back  into  her  house,  and  after 
being  asleep,  she  does  not  know  how  long, 
she  was  aroused  by  the  ringing  of  the  farm 
bell,  which  she  says  was  about  11  o'clock, 
and  that  was  the  first  she  knew  of  the  fire. 

With  reference  to  his  dogs,  Carr  states 
that  they  were  good  gruards — one  a  shep- 
herd's dog  and  the  other  a  bulldog;  and  he 
was  asked  to  state  if  they  knew  the  prisoner 
well,  to  which  he  answered,  Tes,  sir;  he 
had  worked  for  me  over  two  years,  and  they 
knew  him.  Q.  Were  they  in  the  habit  of 
following  him?  A.  They  were  with  the 
wagon.  I  have  known  them  to  follow  him 
with  the  wagon  time  and  again."  It  further 
appears  that  no  one  noticed  the  presence  of 
these  dogs  about  the  fire,  or  on  Carr's  prem- 
ises, until  the  fire  was  pretty  well  over, 
when  one  of  them  appeared,  and  seemied  very 
•much  subdued.  The  prisoner  is  not  shown 
to  have  been  on  Carr's  premises  since  his 
visit  there  in  July  prior  to  the  fire  above' 
mentioned,  nor  is  it  shown  that  these  dogs 
were  seen  following  him  thereafter,  nor.  any 
circumstance  tending  to  show  that  he  re- 
tained at  the  time  of  the  fire  the  control 
over  them  that  he  had  when  living  with  Carr. 

We  have  stated  above  all  the  facts  testi- 
fied to  on  behalf  of  the  commonwealth,  with 
the  exception  as  to  the  time  the  prisoner  left 
Boyce  on  the  night  of  the  fire,  as  to  which 
there  is  great  conflict  George  Harrison  tes- 
tifies that  he  saw  and  talked  with  the  prison- 
er at  Boyce,  and  by  an  estimate  made  by 
htm  of  the  time  at  which  he  left  the  prisoner 
sitting  in  a  store  at  Boyce  he  Judged  that  it 
was  about  a  quarter  past  0;  while  the  prison- 
er claimed,  and  was  corroborated  by  a  num- 
ber of  witnesses  who  lived  in  the  house  with 
him,  that  he  reached  home  at  9  o'clock,  and 
was  in  bed  by  a  quarter  past  9,  and  that  he 
never  left  the  house  thereafter  that  night 
Harrison  says,  with  reference  to  his  clock, 
that  he  kept  it  regulated  by  the  trains,  and 
usually  set  it  once  or  twice  a  day  in  order 
to  keep  it  running  with  the  time  of  the  rail- 
road. 

So  that  the  confiict  in  the  evidence  as  to 
the  time  when  the  prisoner  left  Boyce  only 
involves  a  difference  in  the  estimates  made 
of  some  15  or  20  minutes,  which  was  suf- 
ficient for  the  prisoner  to  have  reached  his 
home  by  9  o'clock,  and  it  appears  by  the  evi- 
dence of  the  commonwealth  that  he  was  seen 
riding  towards  bis  home  by  the  public  road, 
and  the  usual  route  for  him  to  have  taken, 
though  also  the  route  to  Carr's  place,  a  little 
before  or  a  little  after  9  o'clock. 


Va) 


JONES  y.  COMMONWEALTH. 


665 


Effort  was  made  to  prove  that  the  prisoner 
was  not  at  home  at  10  o'clock,  and  that  cir- 
cumstance is  relied  on  here;  but  the  record 
shows  that  the  statement  of  the  witness 
Henry  Taylor  upon  that  point  was  ruled  out 
by  the  trial  court;  and  Willie  Harris,  who 
was  at  the  time  with  Henry  Taylor,  who  had 
stated  tb/it  Harris  called  at  prisoner's  home 
for  him  about  10  o'clock,  and  got  no  answer, 
testifies  that  he  and  Taylor  passed  prisoner's 
home  about  8  o'clock,  and  upon  his  (Harris') 
calling  for  him  learned  that  he  had  gone 
to  Boyce. 

Much  stress  is  laid  upon  the  fact,  admitted 
by  the  prisoner,  that  he  knew  nothing  of  the 
fire  until  next  morning,  when  he  had  started 
out  to  his  work;  but  this  circumstance  loses 
its  criminating  force  when  it  is  testified  to  by 
a  witness  for  the  commonwealth,  Henry  Tay- 
lor, who  was  at  the  time  working  for  Carr, 
and  had  left  his  house  the  night  of  the  fire 
after  supper,  that  be  and  another  slept  in  a 
room  with  a  window  next  to  Carr's,  and  in  a 
house  on  an  adjoining  lot  to  the  prisoner's, 
but  nearer  to  the  scene  of  the  fire,  and  knew 
nothing  of  it  till  they  went  out  of  the  house 
about  5  o'clock  the  next  morning. 

"The  prisoner  is  presumed  to  be  Innocent 
until  his  guilt  is  established,  and  he  is  not  to 
be  prejudiced  by  the  inability  of  the  com- 
monwealth to  point  out  any  other  criminal 
agent,  nor  is  he  called  upon  to  vindicate  his 
own  innocence  by  naming  the  guilty  man. 
He  rests  secure  in  that  presumption  of  in- 
nocence until  proof  is  adduced  which  estab- 
lishes his  guilt  beyond  a  reasonable-  doubt, 
and,  whether  the  proof  be  direct  or  circum- 
stantial, it  must  be  such  as  excludes  any 
rational  hypothesis  of  the  innocence  of  the 
prisoner."  McBride's  Case,  95  Va.  826,  80 
S.  B.  454. 

"The  rule  in  criminal  cases  is  that  the  co- 
incidence of  circumstances  tending  to  indi- 
cate guilt,  however  strong  and  numerous 
they  may  be,  avails  nothing  tmless  the  corpus 
delicti — the  fact  that  the  crime  has  been  ac- 
tually perpetrated — ^be  first  established.  So 
long  as  the  least  doubt  exists  as  to  the  act, 
there  can  be  no  certainty  as  to  the  criminal 
agent."    1  Starkie  on  Bv.  510. 

"Evidence  only  that  a  fire  was  incen- 
diary, that  the  defendant  had  an  opportunity 
to  conmait  the  crime,  and  that  he  cherished 
ill  feelings  towards  the  owner  of  the  prop- 
erty destroyed,  does  not  warrant  a  convic- 
tion." Gamer  v.  Commonwealth,  26  8.  B. 
507,  2  Va.  Dec.  458. 

In  that  case  a  miUhouse  was  burned. 
Tracks  were  discovered  the  next  morning 
about  the  mill,  and  led  from  it  in  the  direc- 
tion of  the  prisoner's  house,  which  corre- 
8X)onded  in  measurements  and  other  char- 
acteristics with  the  prisoner's  footprints 
(were  in  fact  his  tracks),  and  there  was  ill 
feeling  between  the  owner  of  the  mill  and 
the  prlsouer.  The  opinion  in  that  case,  by 
Keith,  P.,  says:    'The  utmost  that  can  be 


said  of  the  proof  is  that  it  shows  the  burn- 
ing of  the  mill  as  the  act  of  an  incendiary, 
that  the  prisoner  had  the  opportunity  to  com- 
mit the  crime,  and  that  he  cherished  ill  feel- 
ings towards  the  owner  of  the  property  de- 
stroyed. These  circumstances  were  sufficient 
to  cause  the  prisoner  to  be  suspected  of  the 
crime,  and  rendered  an  investigation  of  it 
proper,  to  ascertain  whether  or  not  he  had 
any  connection  with  it,  but  •  •  ♦  falls 
short  of  that  degree  of  proof  which  warrants 
a  conviction,  or  which  will  sustain  a  verdict 
under  our  statute,  which  requires  us  to  con- 
sider the  motion  for  a  new  trial  as  upon  a 
demurrer  to  the  evidence  by  the  prisoner. 
There  is  no  evidence  whatever  which  con- 
nects the  prisoner  with  the  crime  charged, 
and  all  that  is  shown  in  the  record  D^y  be 
true  (doubtless  is  true),  and,  at  the  same 
time,  be  entirely  consistent  with  the  Inno 
cence  of  the  accused." 

In  Fryer's  Case,  27  Grat.  1009,  the  proof 
was  that  the  fire  in  question  was  the  work  of 
an  incendiary;  that  the  accused  had  made 
threats,  which  might  have  been  reasonably 
construed  as  an  intended  purpose  on  his  part 
to  do  the  owner  of  the  property  burned  an 
injury;  tracks  were  found  near  the  burned 
building  which  corresponded  in  size  and 
other  respects  \^ith  the  tracks  made  by  the 
accused,  and  the  evidence  was  that  the 
tracks  were  made  by  one  wearing  a  shoe 
similar  to  that  of  the  accused.  These  tracks 
were  traced  in  the  direction  of  the  accused's 
house  for  more  than  half  a  mile.  In  the 
opinion  in  that  case  It  is  said  that  the  only 
circumstances  In  the  case  which  tend  to 
raise  a  suspicion  against  the  accused  are  that 
a  track  was  found  on  the  morning  after  the 
bam  was  burned,  which  witnesses  said  they 
recognized  as  the  track  of  the  accused.  This 
was  considered  by  the  court  as  only  the  opin- 
ion of  the  witnesses,  and  not  proof;  and  upon 
the  whole  case  it  was  considered  that  the 
facts  proved  were  plainly  insufficient  to 
warrant  the  verdict  of  the  Jury,  and  a  new 
trial  was  granted. 

In  the  case  at  bar  it  is  frankly  and  prop- 
erly conceded  that  the  facts  as  to  the  horse's 
tracks  alone  would  not  have  been  sufficient 
to  justify  a  conviction,  the  tracks  disclos- 
ing no  peculiar  formation  of  the  hoof  of  the 
horse  making  them.  We  say  that  this  was 
properly  conceded,  because  it  is  admitted 
tliat  between  the  time  that  the  tracks  were 
made  and  the  following  Saturday  there  was 
not  only  weather  producing  freezing  at  night 
and  thawing  in  the  day,  but  there  had  been 
a  very  heavy  rain;  and  the  uncontradicted 
proof  adduced  by  the  prisoner  from  experi- 
enced men  (blacksmiths  included)  was  that, 
unless  there  was  some  peculiar  formation 
about  the  horse's  hoof,  which  would  make 
an  impression  in  a  track,  it  would  be  impos- 
sible to  identify  a  track  as  having  been 
made  by  any  particular  horse.  As  we  liave 
seen,  there  was  no  peculiar  formation  about 
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the  hoof  of  the  horse  ridden  by  the  prisoner 
on  the  evening  of  the  fire,  and  it  was  simply 
a  track  that  might  have  been  made  by  any 
number  of  horses  requiring  a  No.  -2  shoe,  as 
it  is  shown  this  horse  required. 

There  Is  no  direct  evidence  tending  to 
prove  that  this  fire  was  the  work  of  an  In- 
cendiary, and  not  the  result  of  an  accident, 
and  there  is  no  attempt  whatever  to  prove 
that  it  could  not  have  originated  in  any 
other  mode  than  that  of  an  incendiary  fire. 

"Where  a  building  is  burned,  the  presump- 
tion is  that  the  fire  was  caused  by  an  acci- 
dent, rather  than  by  the  act  of  the  accused, 
accompanied  by  a  deliberate  Intent."  8  Cyc. 
1003. 

It  is  true,  as  counsel  contend,  and  unfor- 
tunately so,  *that,  in  the  nature  of  things, 
it  is  generally  extremely  diflacult  to  prove 
by  direct  testimony  that  an  incendiary  who 
sets  fire  to  his  neighbor's  property  actually 
started  the  conflagration,"  and  this  kind  of 
proof  is  not  required  to  convict  of  the  crime 
of  arson;  but  the  coincidence  of  circumstan- 
ces relied  on  to  convict,  however  strong  and 
numerous,  must  conclusively  prove  (1)  the 
fact  that  the  crime  has  been  perpetrated,  and 
(2)  that  the  accused  is  the  guilty  party. 

If  we  were  to  concede  that  the  evidence 
in  this  case  was  sufficient  to  show  that  the 
fire  was  incendiary,  that  the  defendant  had 
an  opportunity  to  commit  the  crime,  and 
that  he  cherished  ill  feelings  towards  Oarr, 
the  owner  of  the  property  destroyed,  this, 
according  to  the  authorities  which  we  have 
already  cited,  is  not  sufficient  to  warrant  a 
conviction;  ^nd  this,  in  our  opinion,  is  all 
that  the  evidence  for  the  commonwealth, 
considered  under  the  rule  governing  Its  con- 
sideration, establishes.  The  most  that  can 
be  said  of  the  evidence  is  that  it  is  sufficient 
to  raise  a  suspicion  of  the  guilt  of  the  ac- 
cused, but,  in  our  opinion,  it  is  plainly  Insuf- 
ficient to  warrant  the  verdict  of  the  jury. 

Therefore  the  judgment  of  the  circuit 
court  of  Clark  county,  refusing  to  grant  the 
prisoner  a  new  trial,  must  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 


(103  Va.  52$) 

POWELL  V.  PIERCE. 

(Supreme  Court  of  Appeals  of  Virginia.    Feb. 

2,  1905.) 

LANDLOBD    AND    TENANl^—COVENANTB    TO    RE- 
NEW  OB  PAY  FOB   BUILDINGS— 
BATIBFACTION— ESTOPPEL. 

1.  Where  a  lease  rave  the  lessor  the  option  of 
renewal  for  a  second  term  upon  six  months'  no- 
tice, and  the  lessor  covenanted  that,  if  he  did 
not  renew,  he  would  pay  the  lessee  the  value  of 
buildings  which  the  latter  had  agreed  to  build 
on  the  land  demised  or  else  the  lessee  should 
hold  over  as  tenant  from  year  to  year,  subject 
to  the  ordinary  notice  to  quit  at  the  end  of  the 
year,  at  which  time  the  lessee  should  pay  for 
the  buildings,  and  the  lessee  remained  in  pos- 
session after  the  end  of  the  first  term  without 
having  received  any  notice  of  renewal,  and  so 
held  until  after  the  expiration  of  the  period 


of  time  which  would  have  constituted  the  sec- 
ond term,  the  lessor  was  then  entitled  to  pos- 
session on  giving  due  notice  to  quit,  without 
paying  for  tne  buildings,  as  the  covenant  to  con- 
tinue the  lease  or  pay  for  the  buildings  wa£> 
then  satisfied. 

2.  The  lessee,  having  failed,  at  the  end  of  the 
first  term,  to  exercise  his  right  to  refuse  the 
second  term  on  default  of  notice  of  renewal, 
waived  such  notice,  and  could  not,  after  having 
accepted  all  the  benefits  of  a  formal  renewal  for 
the  full  period  of  the  second  term,  assert  that 
he  was  a  tenant  from  year  to  year,  and  thus 
obtain  pay  for  the  buildings. 

Error  to  Hustings  Court  of  Portsmouth. 

Forcible  entry  and  detainer  by  one  Powell 
against  one  Pierce.  There  was  judgment 
for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

R.  C.  Marshall  and  John  W.  Happer,  for 
plaintiff  in  error.  Bnrronghs  &  Bro.,  for  de- 
fendant in  error. 

WHITTLE,  J.  The  writ  of  error  in  this 
case  is  to  a  judgment  of  the  court  of  hust- 
ings for  the  city  of  Portsmouth,  rendered  in 
behalf  of  the  defendant  in  error,  plaintiff 
in  the  trial  court,  in  an  action  of  unlaw- 
ful detainer  to  recover  possession  of  a  lot 
with  the  buildings  and  improvements  there- 
on, situated  in  the  city  of  Portsmouth. 

It  appears  that  by  a  lease  bearing  date 
October  4,  1867,  the  lot  in  question  was  de- 
mised to  the  defendant  for  the  term  of  ten 
years  from  January  1,  1868,  at  a  yearly  rent 
of  $186,  the  lessee  also  covenanting  to  pay 
all  taxes  accruing  upon  the  property  dur- 
ing the  continuance  of  the  lease,  and  to 
erect  upon  the  lot  a  two-story  brlcli  building, 
not  to  be  worth  less  than  $1,500,  and  to  be 
completed  within  six  months  from  the  date 
of  the  lease.  It  was  further  stipulated  that 
at  the  expiration  of  the  first  term  it  should 
be  optional  with  the  lessor  to  continue  the 
lease  for  a  second  term  of  ten  years,  on 
the  same  terms,  upon  giving  six  months* 
notice  of  his  purpose  to  renew  prior  to  the 
expiration  of  the  first  term.  The  lessor  also 
covenanted,  if  the  lease  was  not  so  con- 
tinued, to  pay  the  lessee  the  full  value  of 
the  buildings  erected  by  him  upon  the  prop- 
erty in  cash,  the  same  to  be  valued  by  three 
disinterested  persons,  each  party  to  choose 
one,  and  the  two  so  chosen  to  select  the 
third.  It  was  further  agreed  that  if,  from 
any  cause,  the  lessor  should  fail  to  pay  for 
the  buildings  according  to  the  terms  of  his 
covenant,  the  lessee  should  have  the  right 
to  hold  over  as  tenant  from  year  to  year, 
subject  to  the  ordinary  notice  to  terminate 
the  tenancy  at  the  end  of  any  year,  at  whidi 
time  the  lessor  should  pay  for  the  buildings; 
and  until  such  payment  no  increase  of  rent 
was  to  be  demanded,  and  the  tenancy  was 
in  all  respectB  to  be  according  to  the  terms 
of  the  lease.  It  also  appeared  that  the  lessee 
took  immediate  possession  under  the  lease, 
and  erected  the  buildings  in  accordance  with 
its  terms. 

The  six-months  notice  of  lessor's  election 
to  continue  the  lease  was  not  given,  but  the 
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lessee  remained  in  the  quiet  and  ondisturbed 
possession  of  the  premises,  and  continued 
to  pay  taxes  and  the  rent  reserved,  and  the 
lessor  continued  to  recelye  the  rent,  trntil 
January  1,  1903.  At  that  date  the  lessee 
was  in  arrears  for  rent  to  the  amount  of 
^252.50;  and  on  July  1,  1902,  the  lessor  serv- 
ed notice  upon  him  that  he  was  at  that  time 
a  tenant  from  year  to  year,  and  that  the 
tenancy  would  expire  January  1,  1903,  at 
which  time  he  would  be  expected  to  sur- 
render possession  of  the  premises.  Until 
the  date  of  that  notice  nothing  had  been  said 
by  either  party  as  to  the  termination  of 
the  tenancy,  or  that  the  premises  were  held 
on  terms  other  than  those  prescribed  in  the 
lease;  nor  had  any  demand  been  made  by 
the  lessee  with  respect  to  paying  for  the 
buildings. 

The  error  assigned  is  that  by  the  terms 
of  the  lease  the  lessor  was  not  entitled  to 
recover  possession  of  the  premises  until  the 
buildings  were  paid  for. 

On  the  other  hand,  it  is  insisted  by  the 
defendant  in  error  that  this  case  is  ruled  by 
the  decision  of  this  court  in  Pierce  v.  Grice, 
92  Va.  763,  24  S.  B.  392. 

Both  cases  involve  the  construction  of 
building  leases;  the  lessor  was  the  same  in 
each;  the  first  terms  of  ten  years'  commen- 
ced at  the  same  time;  and  the  option  to 
renew  for  a  second  term  of  ten  years  on 
the  terms  of  the  first  lease  was  in  both  in- 
stances vested  in  the  lessor,  with  a  stipu- 
lation that  upon  the  failure  of  the,  lessor  to 
renew  for  the  second  term  he  should  pay 
the  lessee  the  value  of  the  buildings.  In 
both  cases,  at  the  end  of  the  first  term  of 
ten  years,  nothing  was  said  by  either  party 
with  regard  ito  renewing  the  leases;  but  the 
lessees  continued  to  hold  possession  of  the 
premises  to  the  end  of  the  second  term,  pay- 
ing rent  and  taxes,  and  the  lessor  receiving 
the  rent  in  the  same  manner  as  during  the 
first  term. 

In  Pierce  v.  Grice,  after  the  expiratlOQ  of 
the  second  term  of  ten  years,  the  lessor 
brought  an  action  of  assumpsit  against  the 
lessee  to  recover  the  sum  of  $300  annually, 
for  the  period  of  five  years  next  preceding 
the  institution  of  the  suit,  for  the  use  and 
occupation  of  the  buildings  erected  upon 
the  leased  premises.  The  ground  ui)on  which 
the  defendant  denied  liability  was  that  the 
buildings  in  question  were  his  property,  and 
that  the  plaintiff  had,  therefore,  no  right  to 
recover  any  amount  for  their  use  and  occu- 
pation.   But  the  court  held  '^hat  a  contract 


of  lease  for  a  period  of  ten  years,  with  the 
option  to  the  lessor  at  the  end  of  that  pe- 
riod to  renew  for  another  period  of  ten 
years  upon  like  conditions,  or  else  pay  for 
the  buildings  erected  by  the  lessee,  is  satis- 
fled  by  one  renewal  for  the  period  of  ten 
years.** 

The  plaintifT  in  error  maintains  that  the 
lease  in  the  case  In  Judgment  is  to  be  distin- 
guished from  that  in  Pierce  y.  Grice  in  this: 
that  in  the  latter  case  it  was  merely  left  op- 
tional with  the  lessor  to  continue  the  lease, 
while  in  this  case  the  lessor  was  required  to 
give  six  months*  notice,  previous  to  the  termi- 
nation of  the  first  term,  of  his  election  to 
continue  the  lease.  Attention  is  also  called 
to  the  fact  that  upon  a  failure  to  give  the 
required  notice  and  pay  for  the  buildings 
the  lessee  was  to  become  a  tenant  from  year 
to  year,  subject  to  the  ordinary  notice  tc 
terminate  .the  tenancy  at  the  end  of  any 
year,  at  which  time  the  lessor  was  to  pay 
for  the  buildings. 

With  respect  to  these  contentions  it  is  not 
perceived  that  the  difference  between  the 
leases  materially  affects  the  question  at  is- 
sue. The  failure  of  the  lessor  to  give  the 
six-months  notice  of  his  intention  to  renew 
the  lease  entitled  the  lessee,  at  the  expira- 
tion of  the  first  term,  January  1,  1878,  to 
decline  to  accept  the  second  term,  and  to  at 
once  demand  pay  for  the  buildings.  But 
he  impliedly  waived  that  notice,  and,  having 
accepted  all  the  benefits  that  could  have  ac- 
crued from  a  formal  renewal  of  the  lease 
for  the  full  period  of  the  second  term,  he 
cannot  now  be  permitted,  by  shifting  his 
position,  to  reap  the  additional  advantage  of 
receiving  pay  for  the  buildings,  on  the  theory 
that  he  was  holding  all  these  years  as  tenant 
from  year  to  ye'ar.  If  it  was  his  purpose  to 
stand  on  the  letter  of  his  contract,  fair  deal- 
ing required  that  he  should  have  repudiated 
responsibility  under  the  second  lease  for 
want  of  notice,  and  insisted  on  his  right  to 
pay  for  the  buildings  when  that  right  first 
accrued,  and  not  after  he  had  received  the 
full  benefits  of  the  lease. 

It  may  be  said  here,  as  was  remarked  in 
Pierce  v.  Grice,  under  substantially  the  same 
state  of  facts:  "As  the  lease  was  continued 
for  twenty  years,  the  full  period  which  the 
lessee  was  entitled  to,  the  lessor  had,  at 
the  expiration  of  that  time,  the  right  to  the 
possession  of  the  leased  premises,  including 
the  storehouse." 

For  these  reasons,  the  Judgment  complain- 
ed of  is  without  error,  and  is  afiSrmed. 
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SAVAGE  et  al.  y.  BOWEN  et  al. 

(Sapreme  Ck>art  of  Appeals  of  Virginia.    Feb^ 

2,  1905.) 

OONTESnNO  OF  WIULr-PKBaONS  KNTITLXD— AD* 

MISSION  OP  BVIDBNCB— DI80BETI0N  OF 

COURT— ATTESTATION  OF  WIIX. 

1.  The  grantee  of  an  heir  of  testator  has  such 
an  interest  in  the  controversy  as  entitles  him 
to  contest  a  will  found  and  filed  for  probate  aft- 
er the  grantt  by  which  testator  devised  the 
land  to  the  grantor's  children. 

2.  The  will  by  which  testator  devised  land  to 
the  children  of  her  son,  S..  not  having  been  pro- 
bate4*  S.  took  the  land  as  heir,  and  afterward 
conveyed  it  to  plaintiff.  After  the  death  of  S. 
his  wife  filed  the  will  for  probate,  and  it  was 
admitted  on  her  evidence  as  attesting  witness. 
Plaintiff  then  brought  suit  to  set  aside  the  will. 
Held,  that  for  the  purpose  of  affecting  her  cred- 
ibility it  could  be  shown  by  the  wife  of  S.  that 
she  joined  S.  in  the  deed  to  plaintiff. 

3.  Allowmg  a  witness  to  be  recalled  for  the 
purpose  of  laying  the  foundation  for  impeach- 
ment by  contradiction-  is  within  the  discretion 
of  the  court 

4.  It  is  within  the  discretion  of  the  trial  court 
to  allow  bank  officers  to  testify  as  experts  as 
to  handwriting  and  the  difference  in  inks  used 
in  writing  and  signing  a  paper. 

5.  In  a  suit  to  set  aside  a  will  the  admission 
of  evidence  as  to  the  enhanced  value  of  the 
land  affected  is  error. 

6.  CJode  1887.  $  2544  [Va.  Code  1904.  p.  1297], 
provides :  no  will  shall  be  valid  unless  in  writ- 
ing signed  by  the  testator,  or  by  some  other  per- 
son in  his  presence,  and  by  his  direction,  so  as 
to  make  it  manifest  that  the  name  is  intended 
as  a  signature;  and,  unless  it  be  wholly  writ- 
ten by  the  testator,  his  signature  shall  be  made 
or  the  will  acknowledged  by  him  in  the  pres- 
ence of  at  least  two  competent  witnesses,  pres- 
ent at  the  same  time,  who  shall  subscribe  to  the 
will  in  the  presence  of  testator.  Held  that,  if 
the  attesting  witnesses  each  signed  the  will  in 
the  presence  of  testator  and  of  the  other,  it  was 
not  necessary  that  testator  expressly  requested 
each  witness  to  sign  the  same. 

Appeal  from  Circuit  Court,  Mecklenburg 
County. 

Action  by  B.  T.  Bowen  and  another,  ad- 
ministrators of  George  L.  Savage,  deceased, 
against  the  children  of  George  L.  Savage. 
From  a  decree  for  plaintiffs,  defendants  ap- 
peal.   Reversed. 

R.  T.  Thorp,  C.  T.  Baskerrille,  and  Reekes 

ft  Goode,  for  appellants.    W.  E.  Holmes,  A. 

.  L.  Holladay,  and  S.  P.  Buford,  for  appellees. 

HARRISON,  J.  Ann  C.  Savage,  of  Meck- 
lenburg county,  departed  this  life  in  July, 
1883,  leaving  a  will,  whereby  she  devised  her 
tract  of  land  in  that  county  to  her  grand- 
children, who  are  the  appellants  here.  This 
will  was  dated  the  7th  day  of  June,  1883,  and 
was  in  the  following  words: 

"In  the  name  of  God,  Amen.  After  the 
Bowen  debt  becomes  due  and  is  settled,  then 
I  give  to  G.  L.  Savage's  children  my  tract 
of  land  on  which  he,  Bowen,  has  a  deed;  it 
contains  sixty  acres  more  or  less.  I  want 
Geog's  children  to  have  my  land  and  its  bene- 
fits: this  is  my  wish  and  will." 

Then  follows  the  signature  of  the  testatrix 
and  those  of  two  attesting  witnesses,  namely, 
N.  C.  Bugg  and  T.  A.  SaTaga, 


On  the  20th  day  of  January,  1902,  the  will, 
upon  the  testimony  of  the  subscribing  wit- 
nesses thereto,  was  admitted  to  probate  In 
the  countjr  court  of  Mecklenburg  coimty. 

In  March,  1902,  E.  T.  Bowen  and  B.  E. 
Cogbill,  administrator  of  George  L.  Savage, 
deceased,  who  are  the  appellees  here,  filed 
their  bill  in  the  circuit  court  of  Mecklenburg 
county,  In  which  they  allege  that  Ann  C.  Sav- 
age died  Intestate,  leaving  surviving  her 
George  L.  Savage  as  her  only  child  and  heir 
at  law,  and  that  upon  her  death  the  tract  of 
land  mentioned  in  the  alleged  will  descended 
to  him  as  her  sole  heir  at  law  and  next  of 
kin;  that  after  the  death  of  h!s  mother 
George  L.  Savage  and  his  wife  had  sold  and 
conveyed  the  land  to  the  complainant  Bowen 
by  deed  with  general  warranty  dated  De- 
cember 4,  1890,  and  that  he  is  now  the  owner 
of  the  same,  as  will  appear  from  such  deed, 
duly  executed,  recorded,  and  filed  with  the 
bill  as  a  part  thereof;  that  the  estate  of 
George  L.  Savage  is  interested  in  the  matter 
of  this  alleged  will  by  reason  of  his  general 
warranty  in  the  said  deed  to  the  complainant 
Bowen.  They  further  allege  that  the  paper 
in  question,  admitted  to  probate  in  the  coun- 
ty of  Mecklenburg,  is  not  the  true  last  will 
and  testament  of  Ann  C.  Savage,  and  that, 
in  view  of  their  interest  in  the  land  passing 
by  such  pretended  will,  they  desire  to  im- 
peach the  same  and  have  it  set  aside.  The 
grandchildren  of  Ann  C.  Savage,  who  are  the 
children  of  George  L.  Savage,  deceased,  are 
made  parties  defendant;  and  the  prayer  of 
the  bill  is  that  the  alleged  will  may  be  de- 
clared null  and  void,  and  the  complainants 
granted  all  the  relief  provided  for  under  sec- 
tion 2544  of  the  Code  of  1887  [Va.  Code  1904, 
p.  1297],  and  such  other  further  and  general 
relief  as  the  nature  of  their  case  may  re- 
quire. 

The  defendants  demurred  to  and  answered 
the  bill,  denying  its  material  allegations,  and 
insisting  that  the  complainants  had  no  In- 
tere'st  in  the  estate  of  Ann  C.  Savage  or  the 
probate  of  her  will,  and  further  Insisting  that 
the  controverted  paper  was  the  true  last  will 
and  testament  of  Ann  C.  Savage. 

The  demurrer  having  been  overruled,  a 
jury  was  impaneled  to  try  the  following  Is- 
sue: "Whether  any,  and.  If  any,  how  much, 
of  what  was  offered  for  probate  at  the  Janu- 
ary term,  1902,  of  the  county  court  of  Meck- 
lenburg county,  a  copy  of  which,  marked  '1,' 
is  filed  with  the  plaintiffs'  bill.  Is  the  last 
true  will  and  testament  of  said  Ann  C.  Sav- 
age." Upon  this  issue  devlsavit  vel  non  the 
Jury  found  for  the  contestants  that  the  paper 
In  question  was  not  the  true  laat  will  and 
testament  of  Ann  C.  Savage. 

A  motion  to  set  aside  the  velvet  was  over- 
ruled, and  the  decree  appealed  from  entered, 
adopting  and  approving  the  finding  of  the 
Jury. 

The  demurrer  was  properly  overruled. 
The  allegations  of  the  bill  show  madb  «b  in- 
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terest  in  the  subject-matter  as  entitles  the 
appellees  to  impeach  the  will.  Controversies 
of  this  character  usnallj  arise  between  per- 
sons claiming  as  heirs  at  law  on  the  one  hand 
and  as  devisees  under  the  contested  will  on 
the  other.  George  L.  Savage,  as  heir  of  Ann 
G.  Savage,  would  have  had  the  right  to  im- 
peach the  will,  and  no  reason  is  perceived 
why  those  claiming  under  and  through  him 
are  not  entitled  to  his  rights  in  that  respect 

The  second  assignment  of  error  is  that  the 
court  erred  In  admitting  improper  testimony. 

Without  referring  in  detail  to  the  several  . 
bills  of  exceptions  embracing  these  objec- 
tions, we  are  of  opinion  that  there  was  no 
error  in  proving  by  the  witness  T.  A.  Savage 
the  deed  from  George  L.  Savage  and  wife  to 
the  complainant,  E.  T.  Bowen,  filed  with  the  j 
bill,  and  that  the  witness  T.  A.  Savage  had  ; 
united  with  her  husband,  George  L.  Savage, 
in  this  deed  conveying  the  land  in  question  to 
Bowen.  This  evidence  was  admitted  solely 
for  the  purpose  of  affecting  the  credibility  of 
the  witness  T.  A.  Savage,  who  was  one  of  the 
attesting  witnesses  in  the  will;  and  the  con- 
testants had  the  right  to  ask  any  question 
which  tended  to  teet  the  accuracy,  veracity, 
or  credibility  of  the  witness.  Va.,  etc.. 
Wheel  Co.  v.  Chalkley.  98  Va.  62,  34  S.  B. 
976. 

We  are  further  of  opinion  that  there  was  j 
no  error  in  allowing  the  witness  A.  W. 
Bracey  to  be  recalled  for  the  purpose  of 
laying  the  foundation  to  contradict  him,  and 
afterwards  permitting  the  introduction  of 
witnesses  to  contradict  him.  The  exami- 
nation of  witnesses  lies  chiefly  in  the  discre- 
tion of  the  trial  court,  and  its  exercise  Is 
rarely,  If  ever,  to  be  controlled  by  an  ap- 
pellate court  Much  latitude  of  discretion 
should  be  allowed  the  trial  court  in  the  mat- 
ter of  recalling  witnesses,  and  its  action  will 
not  be  reversed  except  for  palpable  error. 
Burke  v.  Shaver,  92  Va.  345,  28  S.  E.  749. 

We  are  further  of  opinion  that  there  was 
ao  error  in  admitting  the  testimony  of  the 
two  bank  officers  and  the  clerk  of  the  cir- 
cuit court  as  expert  witnesses.  These  wit- 
nesses were  introduced  to  state  whether  or 
not,  in  their  opinion,  the  body  of  the  will, 
the  signature  thereto,  and  the  name  of  the 
attesting  witness  N.  C.  Bugg,  were  written 
in  the  same  ink  as  the  name  of  the  attest- 
ing witness  T.  A.  Savage,  and  which.  In 
their  opinion,  was  the  older  writing. 

They  testify  to  their  long  experience  in 
handling  and  examining  written  papers  and 
in  comparing  signatures  and  writings.  It 
is  the  practice  in  this  state  to  admit  such 
evidence  for  the  purpose  mentioned.  Indeed, 
with  our  courts,  located  as  they  are  for  the 
most  part  in  the  country,  no  better  evidence 
on  the  subject  is  attainable.  It  would  be 
impossible  in  most  cases  to  secure  a  chemist 
or  manufacturer  of  ink  to  say  which  of  two 
writings  was  the  older,  or  written  with 
the  older  Ink.    Whether  a  witness  is  qnall- 


fled  to  testify  as  an  expert  Is  largelr  t  mat- 
ter in  the  discretion  of  the  trial  court  and 
its  ruling  allowing  a  witness  to  testify  will 
not  be  disturbed  unless  it  clearly  appears 
that  he  was  not  qualified.  Richmond  Loco- 
motive Wks.  ▼.  Ford,  94  Va.  627.  27  S.  E 
509. 

We  are  further  of  opinion  that  it  was  er- 
ror to  admit  the  evidence  objected  to  tend- 
ing to  show  the  enhancement  in  the  value 
of  the  land  in  controversy  since  its  purchase 
by  the  complainant  Bowen.  The  sole  issue 
before  the  jury  was  whether  or  not  the  con- 
troverted writing  was  the  true  last  will  and 
testament  of  Ann  C.  Savage.  The  value  of 
the  laud  could  have  no  bearing  upon  that 
question,  and  the  evidence  tending  to  show 
its  enhancement  was  irrelevant,  and  calcu- 
lated to  divert  the  minds  of  the  jury  from 
the  real  issue. 

The  third  assignment  of  error  relates  to 
the  court's  action  with  respect  to  the  instruc- 
tions. 

The  instructions  given  by  the  court,  taken 
together,  are  predicated  upon  the  view  that 
it  is  essential  to  the  due  execution  of  a  will 
that  the  attesting  witnesses  should  have  been 
requested  by  the  testator  to  act  in  that  ca- 
pacity They  convey  the  impression — which 
appears  to  have  been  the  view  of  the  court 
— that  the  request  must  have  been  express; 
and  that,  although  every  other  statutory  req- 
uisite may  appear  to  have  been  complied 
with,  the  instrument  will  not  be  valid  un- 
les  tiiere  shall'  also  appear  to  have  been  an 
express  request  made  by  the  testatrix  to  the 
witnesses  to  attest  the  same  as  and  for  her 
last  will  and  testament,  and  that  each  should 
know  that  the  other  had  been  so  requited. 

The  requirements  for  the  due  execution  of 
a  will  are  found  in  section  2514  of  the  Code, 
and  are  as  follows:  "No  will  shall  be  valid 
unless  it  be  in  writing  and  signed  by  the 
testator,  or  by  some  other  person  in  his 
presence,  and  by  his  direction,  in  such  man- 
ner as  to  make  it  manifest  that  the  name  is 
intended  as  a  signature;  and  morever,  un- 
less it  be  wholly  written  by  the  testator,  the 
signature  shall  be  made  or  the  will  acknowl- 
edged by  him  in  the  presence  of  at  least  two 
competent  witnesses;  present  at  the  same 
time;  and  such  witnesses  shall  subscribe 
to  the  will  in  the  presence  of  the  testator — 
but  no  form  of  attestation  shall  be  neces- 
sary." 

The  purpose  of  the  statutory  requirements 
with  respect  to  the  execution  of  wills  was 
to  throw  every  safeguard  deemed  necessary 
around  a  testator  while  in  the  performance  of 
this  important  act,  and  to  prevent  the  pro- 
bate of  a  fraudulent  and  supposititious  will 
instead  of  the  real  one.  To  effectually  ac- 
complish this,  the  statute  must  be  strictly 
followed.  It  is,  however,  quite  as  important 
that  these  statutory  requirements  should  not 
be  supplemented  by  the  courts  with  others 
that  might  tend  to  increase  the  difficulty 
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of  the  transactioQ*  to  such  an  extent  as  to 
practically  destroy  the  right  of  the  unin- 
formed laymaii  to  dispose  of  his  property  by 
win. 

As  said  by  Jndge  Moncnre  in  the  case  of 
Parramore  v.  Taylor,  11  Grat  220:  "The 
law  of  wills  should  be  plainly  written,  and 
no  room  should  be  left  for  doubt  or  Implica- 
tion. It  is  a  law  of  almost  universal  applica- 
tion, and  must  often  be  acted  on  by  unlearn- 
ed persons  In  a  situation  which  precludes 
the  possibility  of  obtaining  professional  aid. 
The  most  important  family  settlements, 
which  are  often  postponed  to  the  last  ^y 
or  hour  of  life,  may  depend  upon  an  observ- 
ance of  Its  requisitions.  How  important, 
then,  that  it  should  Impose  no  needless  requi- 
sition; none  that  is  not  productive  of  some 
substantial  good;  and  that  it  should  plainly 
express  what  it  means." 

Prof.  Minor,  in  his  Institutes,  says:  "The 
statute  is  peremptory  in  requiring  that  the 
witnesses  shall  subscribe  their  names  in  the 
presence  of  the  testator,  and  at  his  request" 
2  Minor  (4th  Ed.)  p.  1017. 

A  casual  glance  at  the  statute  shows  that 
there  is  no  peremptory  requirement  that  the 
will  shall  be  attested  at  the  request  of  the 
testator;  indeed,  .the  word  "request"  does 
not  appear  in  the  statute.  If  the  learned 
author  means  that  the  plain  implication  from 
the  language  used  is  that  the  witnesses  must 
be  requested  by  the  testator  to  attest  the 
will,  and  it  be  true,  as  contended,  that  such 
request  is  necessary  to  the  validity  of  a  will, 
then  the  question  arises,  how  is  the  fact 
that  the  request  was  made  to  be  evidenced? 
We  are  of  opinion  that  it  may  appear  from 
the  facts  and  circumstances  surrounding  the 
transaction,  as  well  as  by  an  express  and 
formal  announcement  of  the  Invitation. 

In  the  case  at  bar  it  appears  that  T.  A. 
Savage  was  the  daughter-in-law  of  the  tes- 
tatrix, and  that  they  lived  together  in  the 
same  house;  that  the  will  was  executed  in 
a  small  room,  10  by  12  or  14  feet  It  further 
appears  that  the  will  was  written  by  T.  A. 
Savage  at  the  earnest  request  of  the  testa- 
trix. This  witness,  who  was  not  asked  if 
she  had  beeq  requested  by  the  testatrix  to 
witness  the  will,  testifies  that  when  N.  G. 
Bugg,  who  had  been  sent  for  to  witness 
the  will,  arrived,  she  handed  the  wUl  to  the 
testatrix,  who  raised  up  in  her  bed  with- 
out assistance,  and  signed  the  will  in  the 
presence  of  N.  G.  Bugg  and  herself;  that, 
after  the  testatrix  had  signed  the  will,  Mr. 
Bugg  signed  his  name  as  witness,  at  the 
bed;  and  that  she  then  took  the  will,  and 
went  over  to  the  bureau,  and  signed  her 
name  under  Mr.  Sugg's  at  the  bureau;  that 
the  testatrix  signed  and  acknowledged  the 
will  in  the  presence  of  N.  0.  Bugg  and  her- 
self; that  N.  G.  Bugg  signed  his  name  there- 
to in  the  presence  of  the  testatrix  and  her- 
self, and  that  she  signed  her  name  thereto 
in  the  presence  of  the  testatrix  and  N.  O. 


Bugg;  that  the  testatrix,  from  the  position 
occupied  by  her  on  the  bed,  could  have  seen 
the  witness  sign  her  name  to  the  will  at 
the  bureau  without  changing  her  position, 
and  simply  by  looking;  that  Mr.  Bugg,  from 
his  position  at  the  bed,  could  have  seen  her 
sign  her  name  by  simply  turning  his  head; 
that  the  testatrix  was  in  clear  and  strong 
mind  at  the  time,  mentally  as  sound  as  a 
dollar.  The  witness  N.  G.  Bugg  says  that 
he  was  sent  for  to  witness  the  will;  that 
when  he  arrived  the  testatrix  said. to  him: 
"Napoleon,  I  want  jfou  to  witness  my  vrill. 
I  want  to  give  what  I  have  to  George's 
children,  because  I  do  not  think  he  will 
take  care  of  it;"  that  he  did  not  see  the  tes- 
tatrix sign  the  will,  but  that  she  acknowl- 
edged it  as  her  will  to  him,  in  the  presence 
of  Mrs.  T.  A.  Sarvage;  that  the  testatrix 
raised  up  in  bed,  and  her  mind  was  clear 
and  all  right;  that  he  went  around  to  the 
foot  of  the  bed  and  signed  the  will;  that 
he  signed  it  in  the  presence  of  Mrs.  T.  A. 
Savage  and  of  the  testatrix;  that  after  be 
had  signed  it  Mrs.  T.  A.  Savage  took  the 
paper,  and  went  with  it  to  the  bureau;  that 
he  could  have  seen  her  if  he  had  turned  his 
head  and  looked,  but  that  he  did  not  see  her 
sign  the  paper;  tliat  the  testatrix,  from  her 
position  on  the  bed,  could  have  seen  Mrs. 
T.  A.  Savage  sign  the  paper  without  change 
of  her  position,  as  the  bureau  sat  in  front 
of  the  bed.  This  witness  further  states  that 
he  does  not  remember  anything  being  said 
about  Mrs.  T.  A.  Savage  witnessing  the  will'; 
that,  if  anything  was  said  about  it,  he  did 
not  recollect  it;  that  he  did  not  know  T.  A. 
Savage  was  to  be  a  witness;  thought  that 
Mr.  Gregory  was  to  be  the  other  witness. 

It  is  clear  from  the  evidence  that  the  tes- 
tatrix knew  that  two  witnesses  to  the  will 
were  necessary,  and  she  and  the  two  whose 
names  are  signed  to  the  wUl  were  the  only 
persons  present  at  the  time  of  the  transac- 
tion. From  this  testimony,  if  true,  the  im- 
plication is  plain  that  the  witness  T.  A. 
Savage  signed  the  will  at  the  request  of 
the  testatrix,  and  the  Jury  should  have  been 
instructed  that,  if  they  believed  the  same, 
it  constituted  all  the  proof  necessary  to 
show  that  T.  A.  Savage  had  been  requested 
by  the  testatrix  to  attest  the  will. 

The  fourth  instruction  goes  a  step  further, 
and  tells  the  jury  that  it  is  necessary  for 
them  to  believe  from  the  evidence  that  the 
testatrix  had  authorized  or  requested  T.  A. 
Savage  to  subscribe  her  name  to  the  paper 
as  an  attesting  witness  before  she  attested 
the  same. 

The  vice  in  this  instruction,  in  addltiCMi  to 
the  inference  that  an  express  request  was 
necessary,  is  the  proposition  that  such  re- 
quest must  have  been  made  at  some  time 
prior  to  the  act  of  attesting  the  will.  This 
position  is  not  tenable.  The  request  might 
have  been  made  at  the  time  the  will  was 
being  subscribed  as  well  as  before;  or  the 
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testatrix  might  have  acquiesced  in  and  rati- 
fied the  act  of  attestation  at  the  time  it  was 
done.  In  this  case  the  witness  T.  A.  Sav- 
age wrote  the  will  at  the  urgent  request  of 
the  testatrix,  and  signed  it  as  a  witness  in 
the  plain  view  and  conscious  presence  of 
the  testatrix,  without  objection  on  her  part; 
and  yet  the  Jury  are  told  that,  though  they 
believe  these  facts,  they  must  find  against 
the  validity  of  the  wIlL 

In  addition  to  the  general  objection  pointed 
out,  the  sixth  instruction  is  erroneous^  be- 
cause it,  in  effect,  tells  the  Jury  that  at 
some  time  prior  to  the  signing  each  of  the 
witnesses  must  have  known  that  the  other 
was  to  be  an  attesting  witness,  and  each 
must  also  have  known  that  the  other  had 
been  requested  to  act  In  that  capacity.  This 
instruction  Imposes  unnecessary  require- 
ments, not  called  for  or  suggested  by  the 
statute,  which  would  be  likely  to  defeat  the 
probate  of  many  otherwise  valid  wills.  The 
witness  T.  A.  Savage,  who  wrote  the  will, 
.  may  have  been  asked  to  attest  it  before  N. 
C.  Bugg  came  to  the  house,  and,  unless  the 
request  was  repeated  in  Ills  presence  after 
his  arrival,  and  at  some  time  prior  to  the  act 
of  signing,  the  Jury  could  not,  under  this  in- 
struction, find  in  favor  of  the  validity  of  the 
will. 

As  said  by  Judge  Moncure  in  Parramore 
V.  Taylor,  supra:  "Nothing  is  more  common 
or  natural  than  for  a  scrivener  to  subscribe 
a  will  as  a  witness  before  his  fellow  wit- 
ness is  called  in  to  Join  him  In  the  attesta- 
tion; or  for  a  witness  called  on  to  attest 
a  will,  after  doing  so,  to  turn  his  back,  and 
walk  off,  without  noticing  what  is  done  by 
others  afterwards." 

In  the  matter  of  executing  a  will  the  stat- 
utory requirements  must  be  complied  with, 
.  but  substance  must  not  be  sacrificed  to  form, 
and  the  end  of  the  law  to  the  means  used 
for  attaining  it. 

For  these  reasons  the  decree  appealed  from 
must  be  reversed,  the  verdict  of  the  Jury 
set  aside,  and  the  cause  remanded  for  a 
new  trial  of  the  issue  devlsavlt  vel  non 
in  accordance  with  the  views  herein  ex- 
pressed. 

CARDWBLIi,  J.,  absent 
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2,  1005.) 

QUIBTIHO  TITLB— BIOHT  TO  SUE  —  HOLDKB  OF 
EQUITABLE  TrTLB-JTBUSTS  —  SUITS  AGAINST 
TEUSTEBS— PABTIES   DErSNDANT. 

1.0ne  who  has  merely  an  equitable  title  to 
land,  and  who  is  out  of  possession,  cannot  main- 
tain a  bill  to  quiet  title  against  a  party  in  pos- 
session claiming  under  a  tax  title,  between 
whom  and  himself  no  privity  in  title  or  rip^ht 
exists.  He  must  first  acquire  the  legal  title 
from  the  trustee*  and  then  bring  ejectment 
against  the  adverse  claimant. 

2.  The  holder  of  an  eauitable  title,  who  sues 
to  procure  the  outstanding  legal  title  of  his 
trustee*  cannot,  in  such  suit,  implead  an  adverse 


]  claimant  in  possession,  in  order  to  quiet  title 
against  such  adverse  claimant. 

Appeal  from  Chancery  Gourt  of  Richmond. 

Bill  by  William  B.  West  against  Joseph  E. 
Glenn.  From  a  decree  in  favor  of  plain- 
tiff, defendant  appeals.    Reversed. 

8.  A.  Anderson  and  W.  H.  Werth,  for  appel- 
lant   Long  &  West,  for  appellee. 


EULRRISON,  J.  The  first  assignment  of 
error  in  this  case  calls  In  question  the  action 
of  the  chancery  court  of  the  city  of  Rich- 
mond in  overruling  the  demurrer  to  the  bill. 

The  bill  sets  forth  that  the  house  and 
lot  in  controversy  was  held  by  Bamett 
Wicker,  as  substituted  trustee  under  a  deed 
dated  in  1851  for  the  benefit  of  Elizabeth 
Ann  Probst  for  life,  and  at  her  death  to  be 
conveyed  by  the  trustee  to  the  child  or 
children  living  at  that  time  of  the  life  ten- 
ant and  Geo.  W.  Probst;  that  Elizabeth  Ann 
Probst  died  in  September,  1883,  leaving 
Charles  S.  Probst  as  the  only  surviving  child 
of  herself  and  Geo.  W.  Probst;  that  the 
trustee,  Wicker,  died  at  some  time  prior  to 
the  year  1861,  and  that  James  F.  Phillips 
had  been  appointed  as  his  administrator  c.  t 
a.;  that  no  conveyance  had  ever  been  made 
of  the  house  and  lot  to  Ghas.  S.  Probst,  but 
that  he  had  taken  possession  thereof  as  the 
equitable  owner  upon  the  death  of  his  moth- 
er, and  had,  in  July,  1886,  sold  and  convey- 
ed his  title  and  interest  therein  to  Willard 
B.  Brown,  who  remained  in  possession  until 
November,  1899,  when  he  was  ousted  by 
the  appellant,  Joseph  E.  Glenn;  that,  after 
being  so  ousted,  he  (Brown)  had  conv^ed, 
by  deed  dated  March  28,  1902,  his  interest 
in  the  property  to  the  appellee,  Wm.  B.  West 
The  bill  then  alleges  that  the  house  and  lot 
were  listed  for  taxation  in  the  name  of  B. 
Wicker,  trustee  for  B.  A.  Probst  etc.;  and 
that  it  had  been  sold  for  the  delinquent 
taxes  for  the  years  1876,  1877,  and  1878,  and 
bought  in  by  the  commonwealth;  that  not 
having  been  redeemed  as  provided  by  law, 
the  appellant  had,  in  pursuance  of  the  stat- 
ute, made  application  for  the  purchase  there- 
of, and  that  on  the  28th  day  of  November, 
1899,  the  clerk  of  the  hustings  court  for  the 
city  of  Richmond  had  executed  a  tax  deed 
conveying  the  property  to  the  appellant  and 
that  this  tax  deed  had  been  duly  recorded.  It 
is  further  alleged  that  Inasmuch  as  the  taxes 
for  which  the  property  was  sold  had  accrued 
during  the  period  of  the  life  tenancy,  the 
tax  deed  to  the  appellant  did  not  "effect  or 
divest"  the  title  of  the  appellee,  who  was 
successor  under  the  several  conveyances  men- 
tioned to  the  right  and  title  of  the  remain- 
derman, Ghas.  S.  Probst 

The  bill  further  charges  that  the  adminis- 
trator c.  t  a.  of  the  trustee.  Wicker,  should 
be  required  to  convey  the  house  and  lot  In 
question  to  the  appellee,  but  that  after  dil- 
igent inquiry  his  whereabouts  could  not  be 
ascertained. 

The  prayer  of  the  bill  Is  tbat  the  appel- 
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lant,  Jos.  E.  Glenn,  and  the  administrator  of 
Barnett  Wicker,  deceased,  be  made  parties 
defendant;  that  the  deed  establishing  the 
trust  under  which  the  property  was  held  by 
Elizabeth  and  Chas.  Probst  be  construed  and 
enforced  according  to  its  purpose  and  effect; 
that  the  tax  deed  from  the  clerk  to  the  ap- 
pellant be  set  aside  and  annulled,  and  that 
the  administrator  of  Barnett  Wicker  be  re- 
quired to  convey  the  property  to  the  appel- 
lee; that  the  appellant  be  required  to  ac- 
count for  rents  and  profits  during  the  period 
of  his  occupancy  of  the  premises;  and  for 
general  relief. 

Stripped  of  verbiage,  the  pnrx>ose  of  the 
bill  is  to  procure  the  outstanding  legal  title 
in  James  F.  Phillips,  administrator  of  Bar- 
nett Wicker,  trustee,  and  at  the  same  time, 
by  way  of  removing  a  cloud  from  that  fitle, 
to  have  canceled  and  annulled  the  deed  of 
a  third  party  who  is  in  possession,  holding 
as  purchaser  from  the  commonwealth. 

The  complainant  admits  that  he  has  only 
an  equitable  title  to  the  property  in  ques- 
tion, and  admits  that  the  defendant  is  In 
possession  mider  a  tax  title  deed.  The  par- 
ties are  strangers,  and  no  privity  in  title 
or  right  exists  between  them,  nor  Is  any 
fact  stated  in  the  bill  that  connects  the  de- 
fendant in  any  way  with  the  equity  all^^ 
by  the  complainant 

The  doctrine  is  well  settled  that  only  those 
who  have  a  clear  legal  and  equitable  ti- 
tle to  land,  with  possession,  have  a  right 
to  claim  the  interference  of  a  court  of  eq- 
uity to  give  them  peace,  or  dissipate  a  cloud 
on  the  title.  A  person  out  of  possession  can- 
not maintain  such  a  bill,  whether  his  title 
is  legal  or  equitable;  for,  if  his  title  is  legal, 
bis  remedy  at  law,  by  action  of  ejectment.  Is 
plain,  adequate,  and  complete,  and,  if  his  title 
is  equitable,  he  must  acquire  the  legal  title, 
and  then  bring  ejectment.  Kane  v.  Va. 
Coal  &  Iron  Co.,  97  Va.  829,  33  S.  E.  627; 
Otey  V.  Stuart,  91  Va.  714,  22  S.  B.  513; 
Smith  y.  Thomas,  99  Va.  86,  87  a  B.  784; 
Orton  V.  Smith,  18  How.  263,  15  L.  Ed.  893; 
Frost  V.  Spitley,  121  U.  S.  552,  7  Sup.  Ct 
1129,  30  L.  Ed.  1010. 


The  bill  being  without  equity  against  the 
defendant,  his  possession  is  good  against  all 
the  world  except  the  true  owner.  As  the  bill 
asserts  no  equity  against  him,  he  has  the 
right  to  stand  on  his  possession  until  com- 
pelled to  yield  to  the  true  title.  The  plain- 
tiff cannot  deprive  him  of  that  right  by 
neglecting  to  acquire  the  legal  title,  and  up- 
on the  ground  of  his  equitable  title  ask  the 
aid  of  a  court  of  equity.  The  plaintiff  can 
turn  the  defendant  out  of  possession  only 
upon  the  strength  of  the  legal  title,  which 
he  must  first  acquire.  Having  done  this,  a 
court  of  law  is  the  proper  forum  in  which 
to  bring  his  suit  Fussel  v.  Gregg,  113  U. 
S.  550-555,  5  Sup.  Ct  631,  28  L.  Ed.  993,  citing 
Hipp  v.  Babin,  19  How.  271,  15  L.  Ed.  633; 
Parker  v.  W.'  Mfg.  Co.,  2  Black,  545,  17  L. 
Ed.  333;  Grand  Chute  v.  Wlnegar,  15  Wall. 
373,  21  L.  Ed.  174;  Lewis  v.  Cocks,  23  Wall. 
466,  23  L.  Ed.  70;  Klllian  v.  Ebbinghaus. 
110  U.  S.  568,  4  Sup.  Ct  232,  28  li.  Ed. 
246. 

This  is  not,  as  contended,  a  case  In  which 
a  court  of  equity,  having  acquired  Juris- 
diction for  one  purpose,  will.  In  order  to 
avoid  a  multiplicity  of  suits,  proceed  to  ad- 
minister complete  relief.  The  appellee  is 
asserting  in  a  court  of  equity  a  purely  equita- 
ble claim  against  the  personal  representative 
of  B.  Wicker,  trustee,  and  he  cannot  in  such 
a  suit  implead  the  appellant,  against  whom 
he  has  no  equity,  for  the  purpose  of  enforcing 
a  purely  legal  claim.  The  appellee  has  the 
right  to  prosecute  his  suit  for  the  purpose 
of  recovering  the  outstanding  legal  title  to 
the  property  in  question,  but  when  that  is 
secured  his  remedy  is  at  law. 

For  these  reasons  the  decree  complained 
of  must  be  reversed,  and  such  decree  enter- 
ed here  as  the.  lower  court  ought  to  have 
entered,  sustaining  the  demurrer  and  dis- 
missing the  bill  as  to  the  appellant  Jo-  ' 
seph  E.  Glenn,  but  without  prejudice  to  the 
rights  of  either  party  in  such  further  pro- 
ceedings as  the  appellee  may  be  advised  to 
take. 

KEITH,  P.,  absent 
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SWINDELL  &  CO.  v.  FIRST  NAT.  BANK. 

(Supreme  Ck>urt  of  (Georgia.     Jan.   27,  1905.) 

COimLACT->YALIDrrY— ACTION  ON  NOTES— FLBA 
OF  BSCOUPMBNT—NBW  TBIAI.. 

1.  A  contract  between  a  bank  and  a  lumber 
manufacturer,  whereby  the  bank  agreed  to  ad- 
vance to  him  a  certam  sum  of  money,  but  the 
manufacturer  was  not  bound  to  take  Uie  whole 
or  any  part  of  said  sum  unless  he  found  it 
necessary  in  conducting  his  business,  is  uni- 
lateral, in  that  there  was  no  binding  obligation 
on  the  part  of  the  manufacturer  to  oorrow  any 
definite  sum  of  money. 

2.  Where,  in  a  suit  to  recover  on  certain 
promissory  notes,  the  sole  defense  Is  a  plea  of 
recoupment  claiming  damages  for  a  breach  of  a 
contract  which  appears  from  the  evidence  to 
have  been  unilateral,  a  verdict  for  the  plaintiff 
is  demanded  by  the  evidence,  and  any  possible 
errors  in  admitting  or  excluding  testimony  re- 
lating to  the  breach  of  such  contract,  or  any 
error  in  the  charge  of  the  court  respecting  the 
same,  cannot  afford  cause  for  ordering  a  new 
trial 

(Syllabus  by  the  Ck>urL) 

• 

Error  from  City  Gourt  of  Bainbrldge;  B. 
B.  Bower,  Judge. 

Action  by  the  First  National  Bank  against 
Swindell  &  Go.  Jud^nment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

T.  S.  Hawes,  Townsend  &  Dickenson,  and 
Albert  H.  Russell,  for  plaintiff  in  error. 
Donalson  &  Donalson,  Byron  Bower,  and  A. 
G.  Powell,  for  defendant  in  error. 

EVANS.  J.  The  First  National  Bank 
brought  a  suit  against  E.  Swindell  &  O.,  a 
partnership,  to  recover  the  amount  due  on 
certain  promissory  notes  executed  by  that 
firm.  The  defendant  filed  a  plea  of  recoup- 
ment, alleging,  In  brief,  that  the  partnership 
was  engaged  In  the  manufacture  of  lumber, 
and  required  a  large  amount  of  money  with 
which  to  conduct  its  business;  that  the  part- 
nership entered  Into  a  contract  with  the 
bank,  whereby  it  was  to  advance  to  the  firm 
$20,000,  as  called  for  from  time  to  time,  in 
order  that  It  might  carry  on  its  business 
successfully,  the  firm  being  induced  by  the 
bank  to  sever  its  financial  relations  with 
another  banking  institution  and  to  get  its 
advances  from  the  plaintiff  bank;  that  the 
bank  did  advance  the  money  for  which  the 
notes  sued  on  were  given,  but  later,  with- 
out cause  or  excuse,  committed  a  breach  of 
the  contract  by  refusing  to  advance  any 
further  sums  of  money  to  the  partnership, 
and  that  by  reason  of  such  breach  the  firm 
had  been  unable  to  profitably  conduct  its 
business,  and  had  been  damaged  in  the  sum 
of  $10,000.  On  the  trial  of  the  case  the 
defendant  admitted  the  execution  of  the 
notes,  and  assumed  the  burden  of  proof. 
Evidence  was  introduced  to  the  effect  that 
an  arrangement  had  been  made  with  the 
bank  whereby  it  was  to  advance  money  to 
the  partnership  to  enable  It  to  carry  on  its 
milling  operations;  but  it  affirmatively  ap- 
peared from  the  testimony  of  the  member  of 
the  firm  who  made  this  arrangement  with 
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the  bank,  and  upop  whose  testimony  the  de- 
fendant wholly  relied  as  establishing  the 
making  of  the  alleged  contract,  that  the 
partnership  was  ''to  take  $20,000,  If  neces- 
sary, to  run  [its]  business,"  but  not  other- 
wise, and  "more,  if  necessary,  to  the  amount 
of  $30,000,"  It  being  optional  with  the  firm 
whether  it  would  "take  the  $20,000  or  not" 
The  plaintiff  denied  entering  Into  any  such 
contract,  and  Introduced  evidence  tending 
to  show  that  It  had  merely  advanced  money 
to  the  defendant  partnership  on  particular 
occasions,  in  the  same  way  as  it  had  done 
to  other  customers,  relying  on  Swindell  & 
Co.  to  reimburse  it  when  remittances  for 
shipments  of  lumber  were  received  by  that 
firm.  The  jury  returned  a  verdict  In  favor 
of  the  plaintiff,  and'the  defendant  filed  a  mo- 
tion for  a  new  trial,  therein  complaining 
of  various  rulings  and  charges  of  the  court 
To  the  overruling  of  this  motion  the  de- 
fendant excepts. 

1.  An  essential  requisite  of  a  contract  de- 
pendent on  mutual  promises  for  a  considera- 
tion Is  that  the  obligations  imposed  should 
be  reciprocal.  One  promise  must  need  be 
the  complement  of  the  other.  The  perform- 
ance of  the  promise  or  agreement  to  per- 
form by  one  party  enjoins  a  duty  on  the  op- 
posite party  to  execute  his  reciprocal  obli- 
gation. If  the  contract  be  such  that  per- 
formance by  one  of  the  parties  of  his  prom- 
ise does  not  confer  the  right  to  demand  the 
correlative  obligation  from  the  other,  it  iS' 
lacking  In  mutuality.  The  contract  between 
the  bank  and  the  plaintiff  In  error,  as  aver- 
red In  the  plea  of  recoupment,  was  mutual 
and  binding.  By  its  terms  the  bank  agreed 
to  loan,  within  the  lumber  seasouf  $20,000,  and 
the  plaintiff  In  error  agreed  to  borrow  that 
sum.  However,  when  the  plaintiff  in  error 
undertook  at  the  trial  to  establish  the  con- 
tract set  out  in  this  plea,  the  testimony 
offered  failed  in  a  vital  particular.  The 
member  of  the  firm  who  claimed  to  have 
made  the  contract  with  the  bank  was  the 
only  witness  offered  to  prove  it.  This  wit- 
ness testified  that  the  bank  agreed  to  loan 
$20,000  to  his  firm,  but  his  firm  was  not  to 
borrow  the  money  unless  its  business  neces- 
sities required  it  In  the  course  of  his  tes- 
timony he  said:  "We  were  to  take  $20,000, 
if  necessary,  to  run  our  business;  we  were 
not  to  take  it  if  not  necessary;  more,  If 
necessary,  to  the  amount  of  $30,000.  It  was 
with  us  whether  we  were  to  take  the  $20,- 
000  or  not"  The  contention  of  the  plain- 
tiff in  error,  as  proven  by  this  witness,  might 
be  elaborated  after  this  manner:  "We  are 
not  bound  to  borrow  any  money  unless  we 
need  it  but  the  bank  must  keep  In  reserve 
the  necessary  funds  to  meet  the  demands  of 
our  business,  up  to  the  amount  of  $20,000. 
If  we  do  not  happen  to  need  It  we  are  un- 
der no  obligation  to  borrow,  and  the  bank 
cannot  expect  any  remuneration  for  main- 
taining a  state  of  readiness  to  meet  possible 
sudden  demands  for  money;   yet,  if  the  de- 
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mand  is  made,  and  the  money  is  not  loaned, 
the  bank  is  liable  to  as  In  damages  for  a 
failure  to  make  the  exacted  loan."  A  con- 
tract of  this  kind  is  manifestly  unilateral, 
without  consideration,  and  incapable  of  en- 
forcement McCaw  Manufacturing  Co.  v. 
Felder»  115  6a.  408,  41  S.  B.  664,  and  authori- 
ties cited. 

2.  The  execution  of  the  notes  sued  on 
baying  been  admitted,  the  plaintiff  was  en- 
titled to  recover,  unless  the  plea  of  recoup- 
ment was  sustained  by  evidence.  As  pointed 
out  in  the  preceding  division  of  this  opinion, 
the  evidence  discloses  that  this  plea  was  in 
fact  based  upon  the  violation  of  a  unilateral 
contract  This  amounted  to  no  defense  at 
all.  Therefore  the  verdict  was  demanded 
by  the  evidence,  and  the  court,  with  pro- 
priety, might  well  havp  directed  a  verdict 
for  the  plaintiff  for  the  full  amount  sued  for. 
Instead  of  so  doing,  the  trial  Judge  submit- 
ted certain  issues  of  fact  to  the  Jury,  and 
error  Is  assigned  upon  certain  portions  of 
his  charge.  Exception  is  also-  taken  to  vari- 
ous rulings  in  admitting  or  excluding  evi- 
dence relating  to  a  breach  of  this  unilateral 
contract  Inasmuch,  however,  as  the  ver- 
dict was  demanded,  any  possible  errors  com- 
mitted by  the  court  in  charging  the  Jury  or 
in  ruling  upon  the  admissibility  of  evidence 
touching  the  alleged  breach  of  such  con- 
tract afford  no  cause  for  ordering  a  new 
trial.  People's  Bank  v.  Smith,  114  Ga.  185, 
39  S.  E.  920. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(121  Ga.  690) 

EDWARDS  V.'  STATE. 
(Supreme  Ck>urt  of  Georgia.    Jan.  26,  1905.) 

INDICTMENT— NOL    PBOS— PLEA    IN    ABATEMENT 
— DISTUBBINO  DIVINE  SEBVIOE. 

1.  Where  the  grand  jury  has  found  a  true 
bill,  and  subsequently  in  their  e^eneral  present- 
ments recommend  that  the  indictment  be  nol 
pressed,  it  is  within  the  discretion  of  the  court 
whether  this  recommendation  will  be  followed. 

2.  There  is  no  error  in  overruling  a  plea  in 
abatement  to  a  bill  of  indictment  based  on  the 
ground  that  one  of  the  grand  jury  that  found 
the  bill  had  not  resided  within  the  county  for 
the  period  of  six  months,  when  it  is  not  made 
to  appear  that  the  accused  did  not  have  full 
notice  and  opportunity  to  make  the  question  by 
challenge  before  the  finding  of  the  indictment. 
Lascellcs  v.  State.  16  S.  E.  945,  90  Ga.  347, 
85  Am.  St.  Rep.  216;  Fisher  v.  State,  20  S. 
E.  329,  93  Ga.  309. 

3.  An  indictment  charging  the  accused  with 
having  disturbed  divine  service  at  "New  Hope 
Methodist  Church  (Colored)"  is  substantially 
supported  by  proof  that  the  offense  was  com- 
mitted at  "New  Hope  African  Methodist  Epis- 
copal Church,''  the  same  being  a  "colored" 
church  known  generally  as  the  "New  Hope 
Church,"  and  not  appearing  to  be  incorporated. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Putnam  Coun- 
ty;  H.  Q.  Lewis,  Judge. 

Elliott  Edwards  was  convicted  of  disturb- 
ing divine  service,  and  brings  error.  Af- 
firmed. 


W.  T.  Davidson,  fbr  plaintiff  in  error. 
Jos.  E.  Pottle,  Sol.  Gen.,  and  S.  T.  Wingfield, 
for  the  State. 

SIMMONS,  G.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(121  Qa.  690) 
HARVEY  V.  STATE. 
(Supreme  Court  of  Greorgia.     Jan.  26,  1905.) 

LARCBNT— INDICnOENT-HINSXBTTOTIONS— CVI- 

DENCB. 

1.  An  indictment  for  simple  larc^y  which 
charges  the  accused  with  stealing  "one  black 
and  white  male  hog,  of  the  personal  goods"  of  a 
named  person,  sets  forth  a  legally  sufficient  de- 
scription of  the  stolen  property.  Brown  t. 
State.  44  Ga.  3(X);   Rivers  v.  State,  57  6a.  2a 

2.  **The  failure  to  charge  a  proposition  of  law 
applicable  to  the  case  cannot  be  taken  advan- 
tage oC  by  assigning  error  upon  a  charge  which 
is  abstractly  correct"  Roberts  v.  State,  40  S. 
E.  297,  114  Ga.  450. 

3.  The  evidence  authorised  the  conviction  of 
the  accused,  and  the  trial  juage  did  not  abuse 
his  discretion  in  declining  to  grant  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Worth  County; 
W.  N.  Spence,  Judge. 

Coot  Harvey  was  convicted  of  larceny, 
and  brings  error.    Affirmed. 

Claude  Payton,  for  plaintiff  in  error.  W. 
B.  Wooten,  Sol.  Gen.,  for  the  State. 

EVANS,  J.  Judgment  affirmed.  AU  the 
Justices  concur. 


(121  Ga.  561) 

REEVES  V.  SOUTHERN  RY.  CO. 
(Supreme  Court  of  Georgia.     Jan.  27,   1905.) 

FOREIGN   OOBPORATIONS— ACTIONS   AGAINST. 

1.  A  foreign  corporation  doing  business  in  this 
state  and  having  agents  located  therein  for  this 
purpose  may  be  sued  and  served  in  the  same 
manner  as  domestic  corporations  upon  any 
transitory  cause  of  action,  whether  originating 
in  this  state  or  otherwise ;  and  it  is  immaterial 
whether  the  plaintiff  be  a  nonresident  or  a  resi- 
dent of  this  state,  provided  the  enforcement  of 
the  cause  of  action  would  not  be  contrary  to 
the  laws  and  policy  of  this  state. 

2.  The  case  Of  Bawknight  v.  Insurance  Com- 
pany, 55  Ga.  194,  upon  a  review  thereof,  is 
overruled. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  A.  B. 
Calhoun,  Judge. 

Action  by  H.  N.  Reeves  against  the  South- 
ern Hallway  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed. 

Andrews  &  Skeen,  for  plaintiff  In  error. 
Dorsey,  Brewster  &  Howell  and  Sanders  Me- 
Daniel,  for  defendant  In  error. 

COBB,  J.  This  was  an  action  in  the  dtj 
court  of  Atlanta,  by  a  plaintiff  whose  place 
of  residence  does  not  appear,  against  a  fot^ 
eign  railroad  corporation  which  is  doing  bus- 
iness in  the  city  of  Atlanta.    The  defendant 
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waa  duly  served  with  process  according  to 
the  law  of  this  state.  The  cause  of  action 
alleged  is  a  tort  to  property  committed  In 
the  state  of  Alabama,  the  tort  consisting  of 
an  injury  to  a  horse  which  was  being  trans- 
ported from  Harrisonville,  Mo.,  to  Atlanta, 
Ga.,  in  a  car  of  the  defendant  company.  The 
petition  did  not  allege  that  the  contract  of 
transportation  waa  made  by  any  officer  or 
agent  of  the  corporation  In  (Georgia,  or  that 
the  tort  was  connected  in  any  way  with  or- 
ders issued  by  a  Georgia  officer,  or  from  a 
Georgia  office  of  the  corporation.  The  court 
dismissed  the  petition  on  demurrer  for  want 
of  jurisdiction,  and  the  plaintiff  excited. 

The  fact  that  a  corporation  has  no  exist- 
ence except  in  legal  contemplation  gave  rise 
to  the  conception  that  its  existence  could 
not  be  legally  recognized  outside  of  the  ter- 
ritorial jurisdiction  of  the  lawmaking  power 
which  created  it,  and  that,  therefore,  it  was 
impossible  for  a  corporation  to  migrate  be- 
yond the  bounds  of  its  creator.  This  concep- 
tion resulted  in  the  courts  holding  that  the 
corporation  could  not  be  sued  in  a  Jurisdic- 
tion foreign  to  that  which  gave  it  existence. 
While,  under  this  view,  as  a  matter  of  theory 
the  corporation  did  not  migrate,  yet  as  a 
matter  of  fact  its  officers  and  agents  did; 
and  contracts  were  made  in  its  name,  and 
wrongs  committed  by  its  officers  and  agents, 
in  territory  far  remote  from  that  in  which 
it  was  supposed  to  have  its  only  legal  ex- 
istence. Great  hardship  and  inconvenience 
resulted  oftentimes  from  the  application  of 
this  rule,  which  had  the  effect  of  compelling 
those  who  sought  redress  for  breaches  of  con- 
tract and  other  legal  wrongs  against  the 
corporation  to  bring  their  actions  in  the 
courts  of  the  jurisdiction  creating  the  cor- 
poration; the  expenses  of  the  remedy  In 
many  cases  amounting  to  more  than  what 
would  have  been  the  fruits  of  recovery.  The 
recognition  of  the  hardship  resulting  from 
this  rule  brought  about  a  modification  of  the 
rule  to  the  extent  that,  where  a  foreign 
corporation  located  an  agent  and  actually 
transacted  business  in  a  foreign  Jurisdiction, 
it  so  far  acquired  a  residence  in  that  juris- 
diction as  to  make  it  amenable  to  the  pro- 
cesses of  the  courts  thereof  on  all  causes  of 
action  originating  within  that  Jurisdiction. 
The  rule  was  then  further  modified  to  the 
extent  that,  where  the  corporation  had  an 
agent  and  was  doing  business  in  a  foreign 
jurisdiction,  it  might  be  sued  upon  any  trans- 
itory cause  of  action  by  a  citizen  of  the  state 
In  which  the  corporation  was  thus  doing 
business.  And  in  this  country  It  followed 
from  this  rule  that,  if  a  resident  was  al- 
lowed to  bring  this  suit,  any  citizen  of  the 
United  States  would,  under  the  Constitution 
of  the  United  States,  have  a  similar  right  to 
bring  suit.  South  Carolina  Railroad  Co.  v. 
Nix,  68  Ga.  572  (2),  580;  Barrell  v.  Benja- 
min, 15  Mass.  354;  Cole  v.  Cunningham,  133 
U.  S.  107,  113,  114,  10  Sup.  Ct  269,  33  L. 
Bd.  538.    There  are  many  years  and  manifold 


changes  in  economic  conditions  between  the 
old  rule,  which  denied  the  right  to  sue  a 
foreign  corporation  in  personam  outside  of 
the  Jurisdiction  of  its  creation,  and  the  mod- 
ern doctrine  that  the  question  of  Jurisdic- 
tion and  suability  Is  not  so  much  one  of 
citizenship  as  one  of  finding.  See  Williams 
V.  By.  Co.,  00  Ga.  522,  16  S.  E.  803;  Bear- 
ing T.  Bank,  5  Ga.  4d7,  48  Am.  Dea  900. 
The  development  of  the  principle  was  by 
gradual  steps,  and  necessarily  involved  the 
overturning  of  many  old  cases.  The  case  of 
Bawknight  t.  Insurance  Company,  55  Ga. 
194^  was  decided  during  the  transition  peri- 
od, and  before  the  modern  doctrine  had  been 
firmly  established.  It  denied  the  right  to  sue 
a  foreign  corporation  on  a  foreign  cause  of 
action.  This  decision  seems  to  have  been 
followed  in  Central  Railroad  Co.  y.  Carr, 
76  Ala.  888,  52  Am.  Rep.  339.  In  the  Bawk- 
night Case  It  is  to  be  noted  that  the  original 
record  shows  that  the  plaintiff  was  a  resi- 
dent of  the  state  of  Florida,  and  at  that  time 
the  fact  of  the  nonresidence  of  theT  plaintiff 
was  by  several  courts  considered  important; 
some  holding  that  on  a  cause  of  action  aris- 
ing In  another  state  a  nonresident  plaintiff 
could  not  sue  a  nonresident  corporation, 
while  others  held  that  it  was  within  the  dis- 
cretion of  the  court  to  allow  or  refuse  such 
right  to  a  nonresident  The  true  test  of  Ju- 
risdiction is  not  residence  or  nonresidence  of 
the  plaintiff,  or  the  place  where  the  cause  of 
action  originated,  but  whether  the  defendant 
can  be  found  and  served  in  the  jurisdiction 
where  the  cause  of  action  is  asserted.  A 
corporation  can  be  found  in  any  jurisdiction 
where  it  transacts  business  through  agents  lo- 
cated in  that  Jurisdiction,  and  8uit<<  may  be 
maintained  against  it  in  that  Jurisdiction  if 
the  laws  of  the  same  provide  a  method  for 
perfecting  service  on  it  by  serving  its  agents. 
From  1845  to  the  present  time  the  law  of 
Georgia  has  provided  that  service  of  pro- 
cess necessary  to  the  commencement  of  "an^ 
suit  against  any  corporation  in  any  court," 
with  certain  exceptions,  which  are  not  ma- 
terial to  this  discussion,  may  be  perfected 
by  serving  any  officer  or  agent  of  such  cor- 
poration, or  by  leaving  a  copy  of  the  pro- 
cess at  the  place  of  transacting  the  usual 
and  ordinary  business  of  such  corporation, 
if  such  place  shall  then  be  within  the  juris- 
diction of  the  state  in  which  the  suit  is 
commenced.  Civ.  Code  1895,  S  1899.  The 
language  of  this  section  is  sufficiently  broad 
to  authorize  the  service  of  process  in  a  suit 
against  a  foreign  corporation  that  has  a 
place  of  doing  business  in  this  state.  City 
Fire  Ins.  Co.  v.  Carrugi,  41  Ga.  660  (1),  671. 
There  are  many  cases  decided  by  this  court 
where  it  either  expressly  or  tacitly  recog- 
nized that  a  foreign  corporation  may  be  sued 
in  this  state  in  personam  if  lawful  service 
can  be  perfected  upon  it  See  Selma  R.  Co. 
V.  Lacy,  43  Ga.  461;  Mayor  of  Macon  v. 
Cummins,  47  Ga.  326 ;  Nat  Bank  v.  Mfg.  Co., 
55  Ga.  86 ;  Dahlonega  Min.  Co.  v.  Purdy,  65 
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Ga.  496;  Central  R«  R.  v.  Swlnt,  73  Ga.  651; 
Ala.  R.  Co.  V.  Folghnm,  87  Ga.  263,  18  S.  E. 
649;  Watson  t.  R.  Co.,  91  Ga.  222,  18  S.  B. 
806;  Saffold  v.  Mtg.  Co.,  98  Ga.  785,  787,  27 
8.  D.  208;  South  Carolina  R.  Co.  v.  Dletzen,. 
101  Ga.  730,  29  S.  B.  292 ;  Equity  Life  Ass'n 
r.  Gammon,  119  Ga.  276,  46  S.  E.  100.  It  is 
true  that  in  most,  if  not  all,  of  these  cases 
th6  cause  of  action  arose  in  Georgia,  and 
the  plaintiff  was  a  resident  of  this  state; 
but  neither  of  these  facts  was  stressed  as  be- 
ing material  in  any  of  the  decisions,  the  Ju- 
risdiction, where  the  question  of  Jurisdic- 
tion was  directly  raised,  being  main- 
tained on  the  ground  that  service  of  pro- 
cess could  be  had  upon  the  corporation  for 
the  reason  that  it  was  present  in  the  state 
when  It  transacted  business  there  throdgh 
an  agent  duly  authorized  to  represent  it  in 
reference  to  the  business  transacted,  and 
that  the  statute  of  1845  was  broad  enough  to 
authorize  service  of  process  upon  foreign 
corporations  by  serving  the  agent  who  with- 
in this  Istate  transacted  the  business  of  the 
corporation.  A  natural  person  not  a  resi- 
dent of  this  state  may  be  sued  in  this  state 
If  found  within  its  limits,  and  served  with 
process,  although  he  may  be  simply  passing 
through  the  state,  and  not  transacting  busi- 
ness of  any  character  within  the  same.  Civ. 
Code  1895,  S  4954.  And  there  is  nothing  fa 
the  law  authorizing  such  a  nonresident  per- 
son to  be  sued  here  which  makes  the  Juris- 
diction of  the  courts  dependent  upon  whether 
the  cause  of  action  against  him  originated 
in  this  state.  Presence  within  the  terri- 
torial limits  of  the  state  gives  Jurisdiction 
to  its  courts,  and  a  nonresident  may  be 
brought  into  court  by  service  of  process  In 
the  same  manner  that  a  resident  would  be 
brought  in.  In  cases  of  foreign  corpora- 
tions a  mere  passing  through  the  state  of 
an  officer,  even  though  the  head  officer, 
would  not  give  the  courts  of  this  state  Juris- 
diction of  the  corporation.  Schmidlapp  v. 
Ins.  Co.,  71  Ga.  246;  Associated  Press  v. 
United  Press,  104  Ga.  51,  29  S.  E.  869; 
Reynolds  Co.  v.  Martin,  116  Ga.  495,  42  S.  B. 
796.  A  corporation  is  not  always  present 
where  its  officers  are,  but  it  Is  present  in 
any  place  where  its  officers  or  agents  trans- 
act business  in  behalf  of  the  corporation  un- 
der authority  conferred  by  It  The  weight 
of  modem  authority  seems  to  support  the 
proposition  that  a  foreign  corporation  may 
be  sued  on  a  transitory  cause  of  action  in 
any  Jurisdiction  where  It  can  be  found  in 
the  sense  that  service  may  be  perfected  up- 
on an  agent  or  officer  transacting  business 
for  the  corporation  within  that  Jurisdiction, 
and  that  the  residence  of  the  plaintiff  and  the 
place  at  which  the  cause  of  action  arose  are 
not  material  questions  to  be  determined  to 
maintain  Jurisdiction  if  the  corporation  can 
be  found  and  served.  From  among  the 
numerous  cases  relating  to  this  subject  we 
cite  the  following:  Eingartner  v.  Steel  Co., 
04  Wis.  70,  68  N.  W.  664,  84  L.  R.  A.  503, 


59  Am.  St  Rep.  859 ;  Nelson  y.  R.  Co^  88  Va. 
971,  14  a  B.  839.  15  li.  R.  A.  583;  Haggln 
V.  De  Paris,  U  R.  23  Q.  B.  D.  519;  Lhoneux 
y.  Banking  Corporation,  L.  R.  33  Ch.  Div. 
446;  Dennlck  v.  R.  Co.,  103  U.  8.  11.  18,  26 
L.  Ed.  439;  St  Clair  v.  Cox,  106  U.  8.  350, 
854,  1  Sup.  Ct  354,  27  L.  Ed.  222;  Barrow 
Steamship  Co,  v.  Kane,  170  U.  S.  109,  18 
Sup.  Ct  526,  42  L.  Ed.  964;  Knight  v.  R. 
Co.,  108  Pa.  250,  56  Am.  Rep.  200.  See,  also, 
Reno  on  Nonresidents,  (  44  et  seq. ;  Minor*s 
Conflict  of  Laws,  S  192.  Of  coTn*se,  the  right 
either  of  a  nonresident  or  resident  plaintiff 
to  sue  a  foreign  con>oratlon  upon  a  for- 
eign cause  of  action  is  subject  to  this  quali- 
fication: that  it  would  not  be  against  the 
policy  of  the  state  in  which  the  suit  U 
brought  to  enforce  the  cause  of  action  aris- 
ing outside  of  its  Jurisdiction.  The  comity  or 
states  would  not  require  the  courts  of  this 
state  to  enforce  a  cause  of  action  when  to 
do  this  would  be  contrary  to  the  established 
policy  of  the  state.  Pol.  Code  1895,  S  9; 
American  Colonization  Society  v.  Gartrell,  23 
Ga.  448.  Subject  to  this  qualification,  foreign 
corporations  may  sue  in  this  state  on  any 
cause  of  action,  and  may  likewise  be  sued, 
provided  they  are  found  and  duly  served  ac- 
cording to  law.  At  common  law  service  upon 
a  corporation  could  be  perfected  only  by  serv- 
ing Its  head  officer,  but  whether  service  upon 
any  other  officer  would  be  sufficient  to  bring 
the  corporation  into  court  is  a  matter  to  be 
determlhed  by  municipal  law.  The  law  of 
this  state  permits  its  own  corporations  to  be 
brought  into  court  by  serving  any  officer  or 
agent  transacting  the  business  of  the  corpo- 
ration, and  the  statute  is  broad  enough  to  al- 
low service  upon  a  foreign  corporation  in  the 
same  way.  The  state  of  Georgia  either  ex- 
pressly grants  to  these  foreign  corporations 
the  right  to  do  business  within  its  limits,  or 
tacitly  permits  them  to  transact  business 
here.  They  are  allowed  to  open  offices  in 
this  state,  and  here  deal  with  our  citizens 
and  others. who  may  be  temporarily  within 
its  limits.  The  state  protects  them  in  the 
property  which  they  hold.  The  courts  of 
Georgia  are  open  to  them  for  the  enforce- 
ment of  any  claim  of  any  character  which 
they  may  have  against  her  citizens  or  citi- 
zens of  other  states  passing  through  this 
state,  subject  only  to  the  qualification  above 
referred  to.  Can  it  be  said  that  it  is  a  hard 
rule,  or  a  violation  of  any  sound  principle, 
that  they  should  be  put  upon  the  same  foot- 
ing as  to  causes  of  action  against  them  as  our 
own  corporations  are  placed  upon  by  the  law 
of  the  land?  The  case  of  Bawknight  v.  In- 
surance Company,  supra,  is  in  direct  conflict 
with  the  modem  authorities,  and  seems  to 
us  to  be  in  conflict  with  the  policy  of  the 
state  as  indicated  by  legislation  which  was 
in  existence  at  the  time  the  decision  was  ren- 
dered; and  the  reasons  given  by  the  learned 
Judge  for  the  conclusions  in  that  case  being 
not  at  all  satisfactory,  especially  when  view- 
ed in  the  light  of  the  present  day,  after  ma- 
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tore  conslderatloii  and  reflection  we  have 
reached  the  conclusion  that  this  case  should 
be  OTerruled,  and  the  law  of  this  state,  so 
far  as  this  questliMi  is  concerned,  put  upon 
the  sound  principles  promulgated  in  the  well- 
considered  cases  in  other  Jurisdictions  above 
referred  to.  The  record  does  not  disclose 
whether  the  plaintiff  was  a  resident  or  non- 
resident of  the  state,  but  this  being  now  im- 
material, and  the  foreign  corporation  which 
is  defendant  having  been  found  and  duly 
served  according  to  law,  the  court  has  Juris- 
diction of  the  cause  of  action  stated  In  the 
petition,  notwithstanding  it  arose  in  another 
state,  there  being  nothing  in  the  cause  of  ae- 
tlon  which  would  make  its  enforcement  cooh 
trary  to  the  policy  and  Ikw  of  this  stata 

Judgment  reyeised.  AU  the  Justices  con- 
cub 

(121  CkL  61S) 

SMITH  ▼.  STATBL 
(Supreme  Gourt  of  Georj^ia.    Jan.  28,  1908.) 

liABGENT  AVTKB  TRUST — ^BVIDBNOB. 

1.  An  indictment  for  larceny  after  trust,  char- 
i^ng  that  the  accused,  after  having  been  in- 
trusted with  money  for  the  purpose  of  paying  it 
to  '^Dudlev-Butts  Lumber  Ck>.,"  fraudulently 
converted  the  same  to  his  own  use,  is  sufficiently 
supported  by  evidence  showing  that  the  money 
which  the  accused  converted  was  intended  for 
payment  to  **Dudley-Butts  Sash,  Door  &  Lum- 
ber CJompany" ;  it  appearing  that  the  two  names 
were  applied  to  the  same  corporation,  and  that 
it  was  as  well  known  by  one  name  as  the  other. 
''The  question  is  one  of  the  identity  of  the  party, 
•  •  *  and  not  merely  one  of  the  identld^  of  a 
name.**  Jackson  v.  State,  76  Ga.  568 ;  Rogers 
V.  State.  16  S.  B.  205,  00  Ga.  463. 

2.  The  motion  for  a  new  trial  did  not  com- 

Klain  that  the  court  committed  any  error  of  law, 
ut  was  upon  the  general  grounds  that  the  ver- 
dict was  contrary  to  law  and  the  evidence.  The 
evidence  warranted  a  finding  that  the  accused,  a 
building  contractor,  was  intrusted  bv  the  prose- 
cutor with  money  to  pay  certain  bills  for  mate- 
rials; that  these  materials  were  used  in  the 
construction  of  houses  that  the  accused  had  built 
under  a  contract  with  the  prosecutor;  that 
credit  for  the  materials  was  extended  to  the 
prosecutor,  and  not  the  accused,  and  the  accused 
so  understood;  and  that  the  accused  converted 
the  money  so  intrusted  to  him  to  his  own  use 
and  immediately  left  the  county.  The  verdict  of 
guilty  of  larceny  after  trust  was,  therefore,  not 
contrary  to  the  evidence. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Muscogee  Coun- 
ty;  P.  B.  Seabrook,  Judge. 

H.  C  Smith  was  convicted  of  larceny  aft^ 
trust,  and  brings  error.    Affirmed. 

Cameron  ft  Pinkston,  for  plaintiff  in  error. 
&  P.  OUbert,  SoL  Gen.,  for  the  State. 

CANDLBB,  J.  Judgment  aiSnnea  All 
the  Justices  concor. 

(121  Oa.  706) 

CRAWFORD  v.  GARRETT  et  aL 
(Supreme  Court  of  Georgia.    Jan.  27,  1005.) 

HOBTOAOB— lt)Bn:iL08T78B— DAT  OF  SAIiK. 

!•  Where  it  was  stipulated  in  a  mortgage  that 
upon  default  in  the  payment  of  the  debt  secured 
t9*>^«by  tte  Aertgafs^  for  the  purpose  of  pi^ 


Ing  the  indebtedness,  was  empowBiell  to  sell  the 
mortgaged  property  at  public  outcry  before  the 
courthouse  of  a  eiven  county,  after  advertising 
the  same  for  80  days  in  the  newspaper  in  which 
the  sheriff  of  that  coxmty  published  nis  legal  ad- 
vertisements, the  time  for  sale  was  fixed  oy  the 
stipulation,  and  therefore  It  was  not  essential  to 
a  valid  sale  under  the  power  that  it  be  made  on 
.the  day  of  the  month  designated  by  statute  for 
public  sales. 

(Syllabus  by  the  Court) 

Brror  from  SuperiOT  Court,  Clay  County; 
H.  C.  Sheflleld,  Judge. 

Action  between  J.  A.  Oawford  and  C.  B. 
Garrett  and  others.  From  the  Judgment, 
Crawford  brings  error.    Reversed. 

J.  D.  ft  L.  M.  Rambo  and  W.  A.  Scott, 
for  plaintiff  In  error.  W.  D.  Shefi^eld  and  W. 
C  Warrill,  for  defendants  in  error. 

FISH,  P.  J.  The  record  In  this  case  pre- 
sents but  one  question  for  decision.  It  was 
stipulated  in  a  mortgage  that  upon  default  in 
the  payment  of  the  debt  it  was  given  to  se- 
cure the  mortgagee  was  empowered  to  sell 
the  mortgaged  property  at  public  outcry,  in 
front  of  the  courthouse  of  a  given  county, 
after  advertising  the  same  for  80  days  in 
the  newspaper  in  which  the  sheriff  of  that 
coxmty  published  his  legal  advertisements. 
The  question  is  whether  a  sale  under  such 
power,  in  order  to  be  legal,  had  to  be  made 
on  a  public  sales  day — ^the  first  Tuesday  in 
the  month.  CJiv.  Ck>de  18d5,  (  4023,  provides: 
"Power  of  sale  in  deeds  of  trust,  mortgages 
and  other  instruments  is  to  be  strictly  con- 
strued and  must  be  fairly  exercised.  In  the 
absence  of  stipulations  to  the  contrary  in 
the  instrument,  the  time,  place  and  manner 
of  the  sale  should  be  that  pointed  out  for 
public  sales.''  This  section,  as  shown  by  the 
annotation,  was  codified  from  the  decision  in 
Calloway  y.  Bank,  54  Ga.  441.  In  that  case 
there  was  a  power  of  sale  mortgage,  in 
which  it  was  stipulated  that,  if  the  indebted- 
ness were  not  paid  at  maturity,  the  mort- 
gagees were  empowered  to  sell  the  mortgaged 
property,  *'after  advertising  the  time,  place, 
and  terms  of  sale  for  the  space  of  ninety 
days  in  one  or  more  newspapers  published 
In  the  city  of  Macon,  Georgia,"  etc.  In  ren- 
dering the  opinion  in  the  case,  Judge  McCay 
said:  "We  recognize  the  rule  that  such  pow- 
ers are  to  be  strictly  pursued,  and  to  be 
honestly  and  fairly  exercised.  It  is  true,  too, 
that  if  no  time,  place,  or  manner  be  pointed 
out  in  the  deed,  the  mode  ordinarily  pointed 
out  by  law  for  public  sales  ought,  in  our 
judgment,  to  be  pursued.  This  is  in  accord 
with  the  spirit  of  our  law  as  indicated  by 
the  provisions  for  executors  and  trustees. 
Code  1895,  M  2B28,  2567.  This  deed  clearly 
contemplates  a  public  sale.  It  fixes  the  time; 
it  provides  for  the  advertisement,  and  fixes 
the  time  of  publication;  it  leaves  nothing 
open  but  the  place,  but,  in  effect,  it  also 
covers  that"  If  the  time  of  sale  were  fixed 
by  the  terms  of  the  stipulation  in  the  mort- 
gage in  that  case,  it  is  quite  clear,  we  think, 
that  the  phraseology  of  the  stipulation  in  the 
mortgage  in  the  case  now  under  consideration 
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baa  the  like  tf ect  Power  to  eell  after  ad- 
Tertislng  fbr  80  days  was  authority  to  sell 
on  any  we^  day  for  which  the  sale  had  been 
duly  advertised  for  80  days.  It  follows  that 
a  sale  made  by  the  mortgagee  in  accordance 
with  the  power,  and  on  a  week  day  other 
than  the  first  Tuesday  in  the  month,  was  not 
void.  As  the  trial  court  ruled  to  the  contrary, 
the  judgment  must  be,  reversed. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(121  Ga.  680) 

GRAHAM  ▼.  STATES. 

(Supreme  Court  of  Georgia.    JaQ.  26,  1006.) 

IRTOXIOATINa  JAqVOB»—SAIM  TO  MINOR— BVI- 

DENCB. 

1.  Whether  the  liquor  sold  was  intoxicating 
or  not  was  a  matter  about  which  the  evidence 
was  in  conflict,  but  that  of  the  state  was  suffi- 
cient to  warrant  a  conviction. 

2.  In  a  prosecution  for  the  sale  of  liquor  to  a 
minor,  under  Pen«  Code  1895,  S  444,  the  burden 
is  on  the  defendant  to  show  written  authority 
from  the  parent  or  guardian.  Reich  v.  State,  03 
6a.  020;  Amos  v.  State.  84  Ga.  581;  Hines  v. 
State,  18  S.  E.  558,  08  da.  187  (2). 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  BIberton;  P.  P. 
Proffltt,  Judge. 

J.  P.  Graham  was  convicted  of  an  illegal 
sale  of  liquor,  and  brings  error.    Affirmed. 

T.  Ix  Adams  and  Sam  Ix  Olive,  for  plain- 
tiff in  error.  T.  J.  Brown  and  L  OL  Van 
Duzer,  for  the  State. 

LAMAR,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(in  Ga.  721) 
MOULTRIE  LUMBER  CO.  T.  JENKINS. 
(Supreme  Court  of  Georgia.    Jan.  27,  1905.) 

LABOBEB'S  LISN— rOBECLOSUBE  —  EXECUTION— 
COUNTEB  AFFIO A VIT— EFFECT—DISMISSAL. 

1.  An  execution  issued  on  tbe  foreclosure  of 
a  laborer's  lien  operates  as  final  process  until 
arrested  by  a  valid  counter  affidavit. 

2.  Where  a  client  made  the  counter  affidavit  be- 
fore a  notary  public,  w^o,  as  attorney  at  law, 
was  representing  him  in  resisting  the  collection 
of  the  n.  fa.,  the  affidavit  was  void.  Wilkowski 
V.  Halle.  37  Ga.  6S1,  95  Am.  Dec  874;  Civ. 
C3ode  1895,  §  4417. 

3.  Such  counter  affidavit  did  not  operate  to 
convert  the  execution  into  mesne  process  re- 
turnable to  court.  There  was  no  suit  pending, 
nothing  to  amend,  and  the  judge  properly  refus- 
ed to  consider  the  question  as  to  the  sufficiency 
of  the  levy. 

4.  There  was  no  error  in  dismissing  the  pro- 
ceeding. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Moultrie ;  W.  8. 
Humphreys,  Judge. 

Proceedings  by  J.  OL  Jenkins  against  the 
Moultrie  Lumber  Company  to  foreclose  a 
laborer's  lien.  Judgment  for  plaintiir»  and 
defendant  brings  error.    Affirmed. 

Jenkins  made  his  affidavit  to  foreclose  a 
laborer's  lien  under  Civ.  Code  1895,  S  2816, 
for   $290.90,   against   the   Moultrie   Lumber 


Company,  claiming  a  lien  upon  all  the  per- 
sonal property  of  the  defendant,  and  par- 
ticularly upon  certain  lumber  and  ahinglea 
therein  described.  Execution  issued,  and  a 
levy  was  made  on  March  25, 1904.  On  March 
80,  1904,  a  member  of  the  defendant  firm 
made  a  counter  affidavit  denying  that  the 
defendant  was  indebted  to  the  plaintiff  in 
any  sum  whatever.  This  affidavit  was  sworn 
to  before  T,  L.  Watson,  N.  P.  C.  C.  Ga.  It 
does  not  appear  where  the  affidavit  was  made, 
the  caption  simply  stating  the  case,  with  the 
court  to  which  it  was  returned.  On  the  call 
of  the  case  the  defendant  moved  to  dismiss 
the  levy  on  the  ground  that  some  of  the 
property  was  in  Mitchell  county  and  some  in 
Worth  county,  and  the  return  did  not  show 
that  the  sheriff  of  Mitchell  county  had  levied 
on  that  which  was  only  in  Mitchell  county. 
The  plaintiff  contended  that  the  counter  af- 
fidavit was  void  because  sworn  to  and  sub- 
scribed before  T.  Ix  Watson,  of  counsel  for 
the  defendant,  he  being  then  and  there  at- 
torney for  the  Moultrie  Lumber  Company. 
Thereupon  the  defendant  offered  in  open 
court  to  have  the  affiant,  who  waa  then 
present  in  court,  again  swear  to  the  aame 
before  a  competent  officer.  This  motion  was 
denied  by  the  court,  and  the  counter  af- 
fidavit was  dismissed  on  the  ground  that  the 
same  was  void,  and  not  amendable^  To  this 
ruling  the  defendant  excepted. 

Bryan  &  Watson  and  Z.  D.  Harrison,  for 
plaintiff  in  error.  J.  H.  Powell,  Ernest  M. 
Davis,  and  R^  J.  Bacon,  Jr.,  for  defendant 
in  error. 

LAMAR,  J.  (after  stating  the  facts). 
Where  a  laborer's  lien  has  been  fdredosed 
under  dv.  Code  1895,  §  2816,  the  execution 
Issued  thereon  operates  as  final  process.  The 
office  of  the  counter  affidavit  la  to  convert 
this  final  process  into  mesne  process,  and 
raise  an  issue  which  must  then  be  passed 
upon  by  the  proper  tribunal  But  until 
there  is  such  an  affidavit  there  is  no  case, 
nothing  to  be  returned  to  a  cotut,  no  plead- 
ing to  be  amended,  and  no  issue  to  be  tried. 
If,  therefore,  the  counter  affidavit  was  void, 
the  defendant  was  not  in  a  position,  on  this 
hearing,  to  have  a  ruling  as  to  the  validity 
of  the  foreclosure  or  levy.  Civ.  Code  1895. 
S  4417,  expressly  declares  that  ''attorneys 
cannot  take  affidavits  required  of  their 
clients  unless  specially  permitted  by  law.'* 
The  word  '*take"  In  this  section  was  con- 
strued in  Wilkowski  v.  Halle,  37  Ga.  681,  95 
Am.  Dec.  874,  to  mean  that  he  cannot  ad- 
minister an  oath  to  his  client  The  affidavit, 
being  one  which  counsel  was  prohibited  from 
oertifsring,  was  void.  It  should  not  have 
been  received  by  the  levying  officer.  It  was 
ineffective  to  arrest  the  levy  or  to  convert 
the  final  process  into  mesne  process.  There 
was  nothing  in  court  by  which  to  amend. 
The  case  was  properly  dismissed. 

Judgment  affirmed.  All  the  Justices  co^ 
cux; 
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(121  Ga.  621) 

FISHER  ▼.  GEORGIA  VITRIFIED  BRICK 
&  CLAY  CO.  et  ah 

(Supreme  Court  of  Georgia.    Jan.  26,  1905.) 

INJUNCTION— CONTRACT   WITH   CITY— PEBFOBM- 

ANCE. 

1.  Where  a  petition  for  injunction  sought  to 
prevent  the  performance  of  a  contract  by  the 
'terms  of  which  the  defendant  obligated  itself 
to  pave  a  street  for  a  municipal  corporation  and 
to  give  a  bond  to  keep  the  pavement  in  good 
repair  for  10  years,  the  ground  upon  which  an 
injunction  was  sought  being  that  the  contract 
was  ultra  vires  and  void,  and  there  was  evi- 
dence warranting  a  finding  that  the  work  qt 
laying  the  pavement  had  been  practically  com- 
pleted, and  that  the  circumstances  which  would 
give  rise  to  the  necessity  for  enforcing  the  pro- 
visions of  the  bond  were  only  remotely  contin- 
gent, it  was  not  error  to  refuse  to  grant  an 
injunction. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Action  by  Charles  Fisher  against  the  Geor- 
gia Vitrified  Brick  &  Clay  Company  and  oth- 
ers. Judgment  for  defendants,  and  plain- 
tiff brings  error.    AfiArmed. 

Wm.  H.  Fleming,  for  plaintiff  in  error.  B. 
H.  Callaway  and  C.  H.  Cohen,  for  defendants 
in  error. 

CANDLER,  J.  On  June  23,  1904,  the  Geor- 
gia Vitrified  Brick  &  Clay  Company  (which, 
for  brevity,  will  be  called  the  "Brick  Com- 
pany") executed  a  contract  with  the  city  of 
Augusta  to  do  certain  paving  for  the  city 
and  to  do  other  specified  work  Incidental  to 
the  paving.  Prior  thereto,  Fisher,  a  stock- 
holder and  director  of  the  brick  .company, 
Iiad  sought  to  enjoin  the  execution  of  the 
contract,  on  the  ground  that  it  was  ultra 
vires;  but  an  injunction  was  refused,  and 
when  the  case  was  brought  to  this  court  the 
writ  of  error  was  dismissed.  Immediately 
after  the  contract  was  executed  the  brick 
company  began  the  work  prescribed  therein, 
and  there  was  evidence  that  on  October  21, 
1904,  the  date  when  the  present  suit  was 
filed,  it  had  practically  completed  the  pav- 
ing and  the  other  incidental  work.  By  the 
terms  of  the  contract  the  brick  company  was 
required  to  keep  the  pavement  in  good  con- 
dition and  repair  for  10  years;  to  hold  the 
city  harmless  from  all  claims  for  damages 
arising  in  connection  with  the  work;  to  pay 
a  forfeit  of  $100  per  day  for  each  day  that 
the  contract  might  remain  unfulfilled  after 
the  expiration  of  the  time  limit  therein  pro- 
Tided;  and  to  give  a  bond  in  45  per  cent  of 
the  amount  of  the  contract,  conditioned  upon 
the  faithful  performance  of  the  contract,  and 
an  additional  bond  to  maintain  the  pavement 
in  good  condition  for  10  years,  and  leave  it 
in  such  condition  at  the  end  of  that  time. 
Fisher,  having  failed  in  his  effort  to  enjoin 
the  execution  of  the  contract,  instituted  the 
present  action  to  enjoin  its  performance.  As 
before  stated,  when  the  suit  was  filed,  the 
work  of  laying  the  pavement  had  been  prac- 
tically completed,  the  only  dispute  In  the 


evidence  on  this  subject  being  as  to  how  long 
would  be  required  to  consummate  certain  de- 
tails necessary  before  the  work  could  be 
turned  over  to  the  city.  Nearly  $60,000  had 
been  paid  to  the  brick  company  on  the  con- 
tract, and  there  remained  due  a  balance  of 
only  about  $7,000.  The  prayers  of  the  peti- 
tion were  (1)  that  the  brick  company  be  en- 
joined from  further  performance  of  the  con- 
tract, or  any  part  thereof;  (2)  that  the  con- 
tract be  canceled  as  ultra  vires  and  void; 
(8)  that  the  brick  company  and  the  city  be 
required  to  settle  and  adjust  their  equitable 
rights  growing  out  of  the  part  performance 
of  the  contract,  and  the  brick  company  there- 
after released  from  any  obligation  arising 
thereunder;   and  (4)  for  general  relief. 

In  the  view  that  we  take  of  this  case  it  is 
not  necessary  to  go  into  the  question  most 
urgently  stressed  by  the  learned  counsel  for 
the  plaintiff  in  error,  viz.,  the  authority  of  the 
brick  company,  under  its  charter,  to  make  the 
contract  with  the  city  of  Augusta,  the  per- 
formance of  which  it  is  now  sought  to  enjoin. 
Equity  will  not  do  a  vain  thing,  and,  of 
course,  will  not  attempt  to  enjoin  a  thing 
that  has  already  been  done.  The  authori- 
ties for  this  proposition  are  too  numerous 
to  need  citation.  The  evidence  on  the  trial 
in  the  court  below  as  to  the  exact  status  of 
the  work  undertaken  by  the  brick  company 
was  somewhat  in  confiict;  but  the  judge  was 
authorized  to  find  that  the  paving  had  been 
completed,  and  that  the  only  thing  remain- 
ing to  be  done  before  turning  the  work  over 
to  the  city  was  to  clear  away  the  debris  from 
the  street,  and  a  day's  labor  on  a  specified 
portion  thereof.  If  this  be  true,  the  mis- 
chief, if  any,  has  already  been  done;  and  the 
only  thing  left  for  the  court  to  enjoin  is  the 
compliance  with  the  condition  of  the  bond 
given  by  the  brick  company  to  keep  the 
street  in  repair  for  10  years — ^a  condition 
which  at  most  is  merely  contingent.  In  the 
course  of  10  years  the  street  may  or  may  not 
need  repairing.  There  was  evidence  for  the 
plaintiff  to  the  effect  that  the  paving  was  de- 
fective in  certain  particulars,  which  would 
materially  shorten  the  duration  of  its  use- 
fulness, and  that  there  would  "necessarily  be 
considerable  risk  in  guarantying  that  the 
pavement  shall  be  in  good  repair  and  have 
an  unbroken  surface  at  the  end  of  ten  years." 
On  the  other  hand,  the  president  of  the 
brick  company  testified  that  the  brick  used  in 
the  pavement  were  of  the  best  quality 
known;  that  the  work  of  laying  the  pave- 
ment was  properly  done;  that,  "if  the  brick 
furnished  by  deponent's  said  company  are  of 
any  value  for  paving  material,  there  will 
never  be  any  liability  or  expense  incurred 
for  the  maintenance  of  said  paving  during 
the  10  years  covered  by  said  bond;  that  the 
only  liability  that  can  come  upon  said  brick 
company  as  covered  by  said  bond  will  nec- 
essarily be  from  the  inherent  defects  and 
shortcomings  of  the  brick  furnished  and  used 
in  constructing  said  pavement";   and  "that 


680 


49  SOUTHEASTERN  REPOBTBB. 


(Ga. 


said  bond  does  not  amount  to  anything  more 
than  a  guaranty  of  the  quality  of  said  bricks 
for  street  paving."  In  any  view  of  the  evi- 
dence, the  bond  has  already  been  made,  and 
the  only  thing  that  can  now  be  enjoined  is 
the  performance  of  its  condition.  The  cir- 
cumstances which  will  give  rise  to  a  necessi- 
ty for  such  performance  are,  even  according 
to  the  evidence  for  the  plaintiff,  only  possi- 
ble— not  threatened,  or  even  definitely  proba- 
ble. Here,  again,  equity  will  not  interfere. 
The  injury  sought  to  be  prevented  must  be 
more  than  speculative  or  contingent;  it  must 
be  threatened.  Rounsaville  v.  Kohlheim,  68 
Ga.  668,  45  Am.  Rep.  505;  Mayor  v.  Mitchell, 
74  Ga.  377;  Bacon  v.  Walker,  77  Ga.  338. 
This  is  a  well-settled  principle  of  equity  Ju- 
risprudence, and  its  application  to  the  case 
at  bar,  in  our  opinion,  setties  adversely  to 
the  plaintiff  In  error  his  right  to  the  relief 
sought. 

Judgment  affirmed.    All  the  Justices  con- 
cur.   LAMAR,  J.,  disqualified. 


(121  Oa.  604) 

PIKE  V.  STATE. 

(Supreme  Court  of  Georgia.    Jan.  26,  1905.) 

SEDUCTION— EVIDENCE— IN8TBUCTI0N8. 

1.  Evidence  that  the  mother  of  the  prosecu- 
trix was  dead,  and  that  the  defendant  was  the 
father  of  the  child,  was  not  irrelevant ;  nor  is 
there  any  showmg  that  it  was  harmful,  or  that 
any  improper  argument  was  based  thereon. 

2.  The  extracts  from  the  opinion  in  O'Neill 
V.  State,  11  S.  B.  856,  85  Ga.  383.  were  correct 
statements  of  law,  and  there  would  have  been 
no  error  in  giving  the  same.  But  there  is  no 
assignment  that  the  same  principle  was  not 
otherwise  given.  An  inspection  of  the  charge 
found  in  the  record  shows  that  the  court  covered 
the  principles  involved  in  the  requests  to  charge. 

3.  There  was  no  error  in  giving  the  other 
charges  complained  of,  nor  in  any  ottier  ruling 
on  the  trial. 

4.  The  evidence,  while  conflicting,  was  suffi- 
cient to  sustain  the  verdict,  and  there  was  no  er- 
ror in  refusing  to  grant  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Brooks  Coun- 
ty; B.  G,  Mitchell,  Judge. 

Albert  Pike  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

On  the  trial  of  Pike  for  seduction  the 
prosecutrix  testified  "that  she  lived  with  her 
father,  stepmother,  brother,  and  sister." 
Over  objection  of  the  defendant  that  the 
same  was  Irrelevant,  she  was  allowed  to 
testify  that  the  mother  was  dead.  Over  like 
objection  she  was  permitted  to  testify  that 
the  defendant  was  the  father  of  her  child. 
Having  been  convicted,  Pike  moved  for  a 
new  trial  on  these  grounds,  and  also  be- 
cause the  pourt  refused  written  requests  to 
give  in  charge  certain  propositions  which 
were  In  the  language  of  this  court  In  O'Neill 
V.  State,  85  Ga.  383,  11  S.  E.  856  (2),  (4) ;  be- 
cause the  court  charged  that  the  Jury  must 
inquire  from  the  evidence  whether  II  was  by 
persuasion  and  promises  of  marriage  that 
the  defendant  accomplished  his  purpose,  and 


whether  she  was  an  unmarried  female,  and 
virtuous;  because  the  court  charged  that,  <f 
the  prosecutrix  was  consenting  to  have  sex- 
ual Intercourse  with  the  defendant,  not  un- 
der any  promises  of  marriage,  or  from  'being 
overcome  with  persuasion,  but  was  as  willing 
to  the  Intercourse  as  the  defendant,  then  the 
defendant  would  be  guilty  of  fornication; 
and  because  the  court  charged  that  It  was 
for  the  Jury  to  say  how  far  the  Impeachment 
of  any  of  the  witnesses  was  successful.  The 
motion  was  overruled,  and  the  defendant  ex- 
cepted. 

W.  S.  Humphreys  and  S.  S.  Bennett,  for 
plaintiff  In  eiTor.  W.  B.  Thomas,  Sol.  Gen., 
for  the  State. 

LAMAR,  J.  (after  stating  the  facts).  1.  In 
prosecutions  for  seduction  there  Is  peculiar 
and  special  absence  of  any  need  for  appeals 
In  order  to  secure  conviction.  On  this,  as 
on  all  other  hearings,  the  defendant  Is  guar- 
antied a  fair  trial.  Considering  the  peculiar 
character  of  the  Issue  Involved,  the  state  is 
under  the  obligation  to  check,  rather  than 
Inflame,  passions  aroused  by  the  natural  sym- 
pathy of  those  before  whom  the  hearing  In 
this  class  of  cases  Is  had.  In  the  present 
record,  however,  there  Is  no  assignment  that 
the  testimony.  If  Irrelevant,  was  harmful, 
and  no  suggestion  that  any  Improper  use 
was  made  of  ther  fact  that  the  mother  of  the 
young  woman  was  dead.  But,  looked  at  from 
the  rules  of  evidence,  we  cannot  hold  that 
the  testimony  was  irrelevant  It  was  admis- 
sible, not  for  the  purpose  of  forming  a  basis 
of  appeal'to  the  sympathies  of  the  Jury,  but 
to  show  her  situation  and  environment,  and 
to  what  extent  she  was  protected  or  subject 
to  the  persuasions  of  the  defendant  So,  too, 
as  to  the  evidence  relating  to  the  paternity 
of  the  child.  The  fact  of  Its  birth  was  a  cir- 
cumstance In  proof  of  the  fact  that  there 
had  been  sexual  Intercourse.  This  had  to  be 
established  before  there  could  be  any  convic- 
tion for  seduction.  Besides,  the  defendant 
subsequently  admitted  that  on  many  occa- 
sions he  had  sexual  Intercourse  with  the 
prosecutrix.  This  admission  Is  an  answer 
also  to  the  assignment  of  error  on  the  use 
of  the  words  "accomplished  his  purpose"  by 
the  court  In  its  charge.  It  was  not  cause 
for  granting  a  new  trial  that  the  court  In- 
structed the  Jury  that  they  were  to  deter- 
mine whether  that  admitted  and  "accom- 
plished" connection  had  been  brought  al>out 
by  persuasion  and  promises  of  marriage,  or 
whether  she  consented  because  she  was  as 
willing  to  the  Intercourse  as  the  defendant. 

2.  It  Is  not  always  proper  in  a  charge  to 
use  the  language  in  the  opinion  of  an  ap- 
pellate court  But,  even  If  the  paraphrase 
of  the  abstract  propositions  announced  in  the 
O'Neill  Case,  85  Ga.  383,  11  S.  B.  856,  was 
such  as  could  be  used  as  a  part  of  the  in- 
structions to  the  Jury  In  the  particular  case 
on  trial  (Jones  v.  State,  90  Ga.  628,  16  8.  E. 
380  [4]),  the  Judge  elsewhere  gave  the  yrlu- 
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ciple  of  the  request  He  Instmcted  the  Jury 
that  they  must  first  find  that  the  prosecutrix 
was  a  virtaoQS,  unmarried  female;  that  in 
determining  that  question  they  might  con- 
sider any  facts  or  circumstances  tending  to 
show  a  debauched  mind  and  behavior;  that 
it  would  not  take  direct  or  positive  evidence 
of  previous  connection  with  some  other  per- 
son; any  evidence  that  would  satisfy  their 
minds  beyond  a  reasonable  doubt  that  she 
had  parted  with  her  virginity  would  be  suf- 
ficient 

3,4.  There  were  witnesses  who  were  of- 
fered to  impeach  several  witnesses  for  the 
defendant  There  was  no  error  in  instruct- 
ing the  jury  that  it  was  for  them  to  say  how 
far  the  impeachment  of  any  witness  was  suc- 
cessful. The  motion  for  a  new  trial  assigns 
as  error  that  "the  Judge  instructed  the  Jury 
that  if  the  defendant,  by  promises  of  mar- 
riage or  persuasion  induced  the  female  to 
have  carnal  connection,  etc.  Qut  when  his 
attention  was  called  to  this  matter  he  stated 
that  if  he  said  "or"  instead  of  ••and,"  it  was 
a  slip  of  the  tongue;  that  the  Jury  must 
find,  under  the  charge  in  the  indictment,  that 
the  female  yielded  because  of  promises  of 
marriage  and  persuasion.  He  thereby  not 
only  cured  the  error,  but  so  emphasized  the 
necessity  of  showing  both  promises  and  per- 
suasion, as  to  help,  rather  than  injure  the 
defendant  We  find  no  error  requiring  the 
grant  of  a  new  trial. 

Judgment  affirmed.  AH  the  Justices  con- 
cur. 
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RHODES  V.  CITY  OF  LOUISVILLB. 
(Supreme  Court  of  Georgia.    Dec.  21,  1004.) 

MUNICIPAI*     BONDS  —  VALIDATING    ACT  •—  1CI8- 

NOMEB— NOTICE— PUBLICATION— BEBV  - 

ICB  ON  MUNICIPALITT. 

1.  The  misnomer  of  the  municipality  in  a  pe- 
tition to  validate  bonds  under  the  act  approved 
December  6,  1897  (Acto  1897,  p.  82),  does  not 
vitiate  the  judgment  of  confirmation,  where  it 
appears  that  the  officers  of  the  municipality  ac- 
knowledged service  of  the  petition  and  answered 
the  same  ander  oath  in  its  true  corporate  name, 
and  the  judgment  of  validation  also  sets  forth 
the  proper  corporate  name  of  the  municipality. 

Z  The  published  notice  prescribed  in  section 
6  of  said  act  is  designed  to  give  the  citizens  of 
the  municipality,  county,  or  division  informa- 
tion of  the  pending  proceeding,  and  a  substan- 
tial compliance  with  the  statute  is  sufficient. 

3.  Wl^ere  the  validating  proceeding,  which  was 
served  on  the  municipality,  was  described  in  the 
published  notice  by  the  caption,  "State  of  Geor- 
gia vs.  The  Town  of  Louisville,  Jefferson  Coun- 
ty," and  there  is  no  municipality  in  Jefferson 
county  having  the  corporate  name  of  the  **Town 
of  Louisville,"  but  there  is  a  municipality  in 
that  county  with  the  corporate  name  of  the 
'*Citv  of  Louisville,"  iroch  notice  is  sufficient  to 
notify  the  citizens  of  the  citv  of  Louisville  of 
the  proceeding  to  validate  the  bonds  of  that 
municipality. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Jefferson  Coun- 
ty; A.  F.  Daley,  Judge. 


Action  hy  B.  H.  Rhodes  against  the  dty 
of  Louisville.  Judgment  for  defeudant,  and 
plaintiff  brings  error.    Affirmed. 

6.  H.  Howard,  for  plaintiff  in  error.  R 
T.  Rawlings,  Sol.  Gen.,  and  Phillips  &  Phil- 
lips, for  defendant  in  error. 

EVANS,  J.  The  plaintiff  in  error,  in  be- 
half of  himself  and  other  taxpayers  of  the 
city  of  Louisville,  Ga.,  seeks  to  enjoin  the 
city  of  Louisville,  Ga.,  from  selling  certain 
bonds  of  that  municipality,  authorized  by  an 
election  held  in  that  city,  and  which  were 
validated  by  the  judge  of  the  superior  court 
of  the  Middle  circuit  He  attacks  the  judg- 
ment of  validation  on  two  grounds:  (1) 
That  the  petition  of  the  solicitor  general  to 
validate  the  bonds  was  brought  against  the 
town  of  Louisville^  Ga.,  and  not  the  city  of 
Louisville,  Ga.;  and  (2)  that  the  published 
notice  in  the  newspaper  was  of  a  proceed- 
ing against  the  town  of  Louisville,  and  not 
against  the  city  of  Louisville.  For  these 
reasons  it  is  contended  that  the  judgment  of 
validation  is  void.  On  the  hearing  the  facts 
were  agreed  upon,  and  the  court  denied  the 
injunction.  The  exception  is  to  the  refusal 
of  the  injunction. 

The  judgment  of  validation  was  based  on 
a  petition  of  the  solicitor  general  of  the 
Middle  circuit,  reciting  that  "an  election 
was  held  in  the  city  of  Louisville,  Georgia; 
that  the  purpose  of  said  election  was  to  ascer- 
tain whether  or  not  said  town  would  issue 
bonds."  The  allegations  as  to  the  election, 
the  result  thereof,  the  amount,  number,  ma- 
turity of  the  bonds,  and  the  rate  of  interest, 
the  service  of  notice  of  the  result  of  the  elec- 
tion on  the  solicitor  general  within  20  days 
of  declaring  the  result,  were  made  with  all 
the  fullness  and  precision  required  by  the  act 
approved  December  6,  1S97.  Acts  1897,  p. 
82.  The  first  paragraph  of  the  petition  de- 
clared that  the  city  of  Louisville  was  the 
county  site  of  the  county  of  Jefferson.  The 
prayer  of  the  petition  was  'that  an  order  be 
granted  requiring  said  I.  P.  Farmer,  mayor, 
and  W.  L.  Phillips,  L.  R.  Fanner,  J,  B.  Pol- 
hill,  J.  O.  Little,  and  J.  F.  Brown,  aldermen, 
of  the  town  of  Louisville,  to  show  cause  be- 
fore the  judge  of  the  superior  court  of  the 
Middle  circuit  on  the  22d  day  of  July,  19(H, 
why  said  bonds  should  not  be  validated.*' 
The  judge  of  the  superior  court  granted  an 
order  requiring  the  ^'defendants"  to.  show 
cause  before  him  at  a  named  place  and  on  a 
given  date  why  the  bonds  should  not  be  vali- 
dated. Service  of  the  petition  and  order 
was  acknowledged  by  the  mayor  and  council 
of  the  city  of  Louisville.  Notice  of  the  hear- 
ing of  the  petition  was  published  in  the  prop- 
er gazette.  The  notice  was  a  copy  of  the  or- 
der of  the  judge,  with  the  caption:  **State  of 
Georgia  vs.  The  Town  of  Louisville,  Jefferson 
County.  Petition  to  validate  bonds.*'  The 
city  of  Ix)ui8ville,  by  its  officers,  the  mayor 
and  councilmen,  filed  its  answer  under  oath, 
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whereupon  the  coart  passed  the  following 
order:  "Wrlghtsvllle,  Ga.,  July  22,  1904.  In 
the  Matter  of  the  Validation  of  Bonds  of  the 
City  of  LooisvUle,  6a.  The  aboye-stated 
matter  coming  on  for  hearing  before  me 
this  day,  as  provided  by  order  previously 
passed  upon  the  petition  of  B.  T.  Rawlings, 
solicitor  general  of  the  Middle  Judicial  Cir- 
cuit of  Georgia,  and  the  sworn  answer  of  the 
mayor  and  city  council  of  the  city  of  Louis- 
ville, Ga.,  on  this,  the  22d  day  of  July,  1904, 
after  duly  considering  said  petition  and  an- 
swer, together  with  the  certificate  of  the 
clerk  of  the  superior  court  of  Jefferson  coun- 
ty that  the  required  notice  has  been  publish- 
ed duly  as  required  by  law,  it  is  ordered  that 
the  bonds,  as  contemplated  in  said  petition, 
be  issued,  and  that  the  issuance  of  said 
bonds  is  hereby  confirmed  and  validated  as 
prayed  for." 

1.  Under  the  ruling  in  Augusta  So.  R.  Ck). 
V.  City  of  Tennllle,  119  Ga.  804,  47  S.  B.  179, 
and  cases  therein  cited,  if  the  city  of  Lou- 
isville had  not  answered,  but,  on  the  other 
hand,  had  appeared  to  object  to  the  pro- 
ceeding because  it  was  not  brought  against  it 
in  its  corporate  name,  the  court  would  have 
dismissed  the  petition.  However,  the  city  of 
Louisville  answered  the  petition,  and  by  its 
answer  admitted  that  it  was  the  corporation 
about  to  issue  the  bonds  described  in  the 
petition,  and  for  the  validation  of  which  the 
petition  was  brought.  Notwithstanding  the 
proceeding  was  against  the  town  of  Louis- 
ville, Ga.,  the  petition  recited  the  election 
was  had  in  the  city  of  Louisville,  Ga.  The: 
city  of  Louisville  answered  this  petition,  and 
a  judgment  was  rendered  against  the  city  of 
Louisville,  eo  nomine,  confirming  and  vali- 
dating the  issuance  of  the  bonds.  If  a  per- 
son is  sued  by  the  wrong  name,  but  is  serv- 
ed, and  pleads  to  the  action,  he  is  bound  by 
the  judgment  Even  though  a  petition  be  de- 
fective for  want  of  proper  parties,  yet.  If 
such  parties  do  in  fact  file  their  answer,  such 
defect  is  cured.  Mayor  &  Council  of  Bruns- 
wick V.  Finney,  54  Ga.  318.  So  far  as  the 
misnomer  of  the  municipality  is  concerned, 
the  appearance  of  the  municipality  and  plead- 
ing in  its  true  corporate  name  cured  this 
defect  in  the  pleading.  The  city  of  Louis- 
ville is  as  effectually  bound  by  that  judg- 
ment as  if  the  petition  had  been  directed 
against  it  in  the  first  instance. 

2,  3.  The  notice  prescribed  in  the  sixth  sec- 
tion of  the  act  of  1897  (Acts  1897,  p.  84)  is 
designed  to  give  information  to  the  citizens 
of  the  municipality,  county,  or  political  di- 
vision about  to  issue  bonds  of  the  pending 
proceeding  to  confirm  and  validate  the  same. 
Provision  Is  made  for  any  citizen  desiring  to 
contest  the  validity  of  the  issue  to  become 
a  party  to  the  proceeding,  and  to  sue  out  a 
writ  of  error  to  the  Supreme  Court,  from 
the  judgment  of  validation.  By  this  pro- 
cedure the  Legislature  has  declared  the 
sound  policy  of  determining,  by  judicial  in- 
quiry in  advance  of  the  sale,  the  validity  of 


the  bonds  about  to  be  placed  on  the  market 
The  machinery  employed  is  a  proceeding  in 
the  name  of  the  state  against  the  municipali- 
ty, county,  or  political  division  intending  to 
issue  bonds,  wherein  is  alleged  a  compliance 
with  the  constitutional  requirements  relative 
to  incurring  bonded  indebtedness.  The  judg- 
ment of  the  superior  court  fs  against  the  mu- 
nicipality, county,  or  political  division,  con- 
firming the  issuance  of  the  bonds  as  in  com- 
pliance with  the  statutes  and  the  Constitu- 
tion. As  an  additional  safeguard  against 
possible  carelessness  or  collusion,  the  clerk 
is  required  to  publish  in  a  gazette  having 
general  circulation  in  the  territory  affected 
notice  of  the  time  of  hearing  the  applica- 
tion to  validate  the  bonds.  A  substantial 
compliance  with  this  section  of  the  act  is 
all  that  is  required.  No  judgment  in  person- 
am is  sought  against  the  individual  citizen, 
but  he  is  permitted  and  invited  to  investi- 
gate the  proceeding,  and  to  resist  the  le- 
gality of  the  proposed  bond  issue.  If  the  no- 
tice is  sufiicient  to  put  the  individual  citizen 
on  notice  that  the  municipality,  county,  or 
political  division  of  which  he  is  a  resident 
is  seeking  to  validate  bonds,  and  the  time 
of  hearing  of  the  proceeding,  the  statutory 
purpose  has  been  subserved.  The  caption  of 
the  notice  published  by  the  clerk  was  of  a 
proceeding  against  the  'Town  of  Louisville, 
Jefferson  County."  Judicial  notice  will  be 
taken  of  the  corporate  name  of  a  municipali- 
ty. Without  proof,  the  courts  know  that  the 
city  of  Louisville  Is  a  municipal  corporation 
located  in  Jefferson  county,  and  that  there  is 
no  such  corporation  therein  as  the  town  of 
Louisville.  This  knowledge  will  be  imputed 
to  every  citizen  of  the  city  of  Louisville.  It 
frequently  happens  that  the  cori>orate  name 
of  a  town  or  city  is  more  elaborate  and  com- 
prehensive than  the  name  of  the  town  or 
city  as  used  in  ordinary  speech.  Sometimes 
the  corporate  name  is  styled  the  mayor  and 
aldermen  of  such  a  town  or  village,  and  yet 
outside  of  legal  procedure  the  full  corporate 
name  is  rarely,  if  ever,  used.  No  citizen  of 
the  city  of  Louisville  could  have  been  misled 
by  designating  his  municipality  as  the  town 
of  Louisville.  Only  recently  the  election 
had  been  held,  two-thirds  of  the  qualified 
voters  had  expressed  their  concurrence  in 
the  proposition  to  bond  the  mimicipality,  and 
acts  of  such  notoriety  would  at  once  sug- 
gest to  a  citizen  of  the  city  of  Louisville 
that  the  published  notice  had  reference  to 
that  municipality. 

It  will  be  observed  that  there  is  a  wide  dis- 
tinction between  the  necessity  of  alleging 
the  correct  name  of  the  corporation  as  a 
party  defendant  in  a  legal  action  and  the 
general  notice  to  the  public  of  a  pending  ac- 
tion against  the  corporation.  In  the  first  in- 
stance it  is  essential  to  the  validity  of  the 
judgment  that  the  defendant  corporation  be 
styled  by  its  correct  name;  otherwise  the 
judgment  would  not  be  against  it  But 
where  a  notice  is  required  to  be  given  to  the 
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public  of  a  pending  proceeding  against  a 
corporation  the  niceties  of  exact  pleading 
are  not  demanded,  and  a  notice  sufficiently 
descrlptlTe  of  the  corporate  name,  so  as  to 
be  easily  and  readily  applied  to  the  legal 
name  of  the  corporation,  will  be  deemed  a 
substantial  compliance.  Accordingly,  we 
hold  that  the  published  notice  was  a  substan- 
tial compliance  with  the  yalldatlng  act  of 
1897. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(121  Ga.  651) 
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(Supreme  Court  of  Georgia.    Jan.  27,  1905.) 

INJUBY    TO    EMPLOTft— DANGEROUS    PREMISES- 
KNOWLEDGE  OF  PLAINTIFF— INSTBUCTI0N8. 

1.  It  Is  reasonably  to  be  expected  of  a  rail- 
way employe,  who  is  engaged  in  the  perform- 
ance of  duties  in  and  around  one  of  the  freight- 
yards  of  his  master,  that  he  shall  avail  him- 
self of  his  opportunities  to  familiarize  himself 
with  his  surroundings,  and  note  the  location  of 
a  culvert  passing  under  an  embankment  along 
which  tracks  are  laid,  to  the  end  that  he  may 
guard  against  the  obvious  danger  of  falling  into 
the  culvert  in  the  event  his  duties  call  him  in 
the  nighttime  to  the  point  where  it  is  situated ; 
and  if  he  be  injured  by  falling  into  the  same  he 
cannot  be  heard  to  say  that  though  he  knew  of 
its  existence,  and,  notwithstanding  he  had  pre- 
viously had  full  o])portunity  to  acquaint  him- 
self with  its  relative  location,  he  did  not  in 
point  of  fact  know  exactly  where  it  was,  and 
that  his  master  should  have  warned  him  of  the 
danger  of  falling  Into  it  before  sending  him  at 
night  to  attend  to  his  duties  on  and  around  an 
engine  which  had  been  left  directly  over  the 

V  culvert. 

2.  The  charge  of  the  court  touching  the  right 
of  the  plaintiff  to  recover  was  not  adjusted  to 
the  law  and  facts  of  the  case  on  trial,  and  un- 
justly deprived  the  defendant  company  of  one 
of  its  mam  defenses ;  irrelevant  and  prejudicial 
evidence  was  admitted  over  its  objection ;  and 
these  and  other  errors  committed  should  have 
persuaded  the  trial  jud|;e  to  grant  a  new  trial 
irrespective  of  the  question  whether  the  evidence 
suflSciently  supported  the  finding  of  the  jury. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  Sam  Price  against  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
plaintiff.  Defendant  brings  error.  Re- 
versed, 

Hall  &  Wlmberly  and  J.  E.  Hall,  for  plain- 
tiff In  error.  J.  H.  Hall  and  Glawson  & 
Fowler,  for  defendant  in  error. 

EVANS,  J.  This  was  an  action  for  dam- 
ages brought  by  Price  against  the  Central 
of  Georgia  Railway  Company,  he  having  sus- 
tained personal  injuries  while  in  its  em- 
ploy as  a  locomotive  fireman.  The  case  made 
by  his  petition  was,  in  brief,  as  follows: 
About  half  past  12  one  night  he  was  called 
on  by  the  defendant  company  to  go  out  on 
an  engine  about  to  leave  the  city  of  Macon, 
and  went  to  the  place  in  the  company's  yard 
where  his  engine  had  been  stationed  by  other 


employes  whose  duty  it  was  to  bring  the 
engine  from  the  roundhouse.  The  steam 
was  on,  and  the  engine  was  fully  prepared 
to  go  out  on  what  was  known  as  the  "South- 
western Division"  of  the  company's  road. 
He  undertook,  as  it  was  his  duty  to  do,  to 
make  an  examination  of  the  engine  for  the 
purpose  of  seeing  that  certain  parts  of  it 
were  in  good  order,  and  while  in  the  dis- 
charge of  this  duty  he  stepped  into  an  open- 
ing or  hole  on  the  premises  of  the  company, 
very  near  the  track  on  which  the  engine 
was  standing,  and  received  the  injuries  com- 
plained of.  He  had  no  reason  whatever  to 
apprehend  that  this  opening  or  hole  existed, 
and  before  he  fell  Into  the  same  did  not  see 
it,  and  could  not,  by  the  use  of  ordinary 
care  on  his  part,  have  discovered  the  same. 
He  was  at  the  time  in  the  full  discharge  of 
his  duty  at  the  place  where  the  company  re- 
quired him  to  be,  and  was  himself  entirely 
free  from  fault  He  had  *'no  knowledge  or 
notice  of  the  existence  of  said  hole  or  open- 
ing at  that  place."  It  was  an  opening  In  a 
culvert  or  waterway  that  passed  under  the 
tracks  of  the  company  at  that  place,  and  its 
presence  was  absolutely  unknown  to  him 
up  to  that  time,  and  he  had  no  means  of 
discovering  it  before  he  fell  into  the  same. 
The  hole  was  on  one  side  of  the  engine,  right 
at  the  point  where  the  cow-catcher  stood, 
and  in  passing  around  the  cow-catcher  for 
the  purpose  of  examining  the  engine,  he 
stepped  into  the  hole ;  it  being  impossible  for 
him,  under  the  conditions  existing  at  the 
time,  to  have  discovered  its  presence  in  time 
to  prevent  the  injury.  He  fell  a  distance  of 
some  15  feet  into  a  culvert  or  sewer,  and  as 
a  result  of  the  fall  both  bones  of  his  left 
leg,  ^ust  above  the  ankle,  were  broken,  and 
badly  splintered. 

'  The  plaintiff  charged  that  the  employ^ 
of  the  company  were  negligent  In  unneces- 
sarily placing  the  engine  so  near  the  open- 
ing in  the  top  of  the  sewer,  and  In  falling 
to  give  him  notice  of  the  presence  of  this 
opening;  that  the  company  was  negligent  in 
sending  him,  without  warning,  to  an  unsafe 
place  in  which  to  perform  his  duties,  when 
it  had  every  means  of  discovering  the  dan- 
gerous locality,  and  he  did  not  have  equal 
means  of  discovering  the  same  before  he  was 
injured;  that  the  defendant  was  negligent 
in  permitting  or  causing  the  opening  to  be 
made  on  its  premises,  and  in  not  taking  any 
means  to  give  petitioner  or  any  other  em- 
ploy6  notice  of  the  existence  of  this  danger- 
ous place  on  Its  premises,  where  he  was  re- 
quired to  go  in  the  performance  of  his  work ; 
and  that  the  company  was  also  negligent  in 
falling  to  place  any  sort  of  guard  or  railing 
about  said  excavation  in  order  to  prevent 
persons  going  upon  the  premises  of  the  de- 
fendant from  falling  into  the  same,  and  be- 
ing thereby  injured.  The  railway  company 
filed  an  answer,  wherein  it  made  a  denial  of 
the  facts  upon  which  the  plaintiff  relied  as 
showing  negligence  on  Its  part    On  the  trial, 
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however,  the  Jnry  returned  a  verdict  In 
favor  of  the  plaintiff,  and  it  is  to  the  refusal 
of  the  court  to  grant  a  new  trial  that  the 
company  excepts. 

Before  undertaking  to  deal  with  the  sev- 
eral assignments  of  error  set  forth  in  the 
motion  for  a  new  trial,  it  may  be  well  to 
give  a  brief  summary  of  the  evidence  touch- 
ing the  character  of  the  hole  or  opening  into 
which  the  plaintiff  fell,  and  its  situation  rel- 
atively to  the  track  on  which  the  engine  was 
placed  and  other  points  in  the  immediate 
vicinity.  This  particular  track  was  a  ''spur," 
which,  together  with  other  tracks,  passed 
along  an  embankment  some  14  feet  in  height 
Through  this  embankment  extended  a  brick 
culvert,  built  some  time  prior  to  the  year 
1875.  From  1886  up  to  the  time  of  the  plain- 
tiff's injury  on  February  17,  1902,  this  cul- 
vert had  remained  in  the  same  condition, 
save  for  necessary  repairs,  In  which  it  was 
on  that  date.  The  stream  running  through 
this  culvert  passed  through  the  company's 
yards  under  about  ten  freight  tracks,  under 
its  coal  chute,  then  under  two  passenger 
tracks,  and  then  under  two  tracks  leading 
to  its  shopyard.  At  several  points,  between 
different  sets  of  tracks,  the  ravine  through 
which  this  stream  ran  was  exposed  to  view, 
the  coal  chute  being  one  of  these  points. 
The  spur  track  on  which  the  plaintiff  found 
the  engine  on  the  night  of  his  injury  was 
the  outside  track,  and  was  laid  so  close  to 
the  edge  of  the  culvert  that  there  was  no  pas- 
sageway between  the  end  of  the  cross-ties  and 
the  edge  of  the  oi)enlng;  nor  was  this  open- 
ing guarded  by  any  railing  extending  from 
one  side  of  the  embankment  to  the  other. 
There  was,  however,  a  free  passageway  be- 
tween this  track  and  the  one  next  to  it,  the 
spaces  between  the  rails  and  those  between 
the  several  tracks  at  this  point  where  they 
crossed  the  culvert  having  been  filled  la  with 
earth  and  cinders.  The  "exposure  on  the 
outer  side  of  the  spur  track,  caused  by  its 
proximity  to  the  edge  of  the  culvert,  was  an 
open  and  obvious  one.  By  day  the  situation 
could  have  been  taken  in  at  a  glance  by  the 
casual  observer.  At  night,  one  passing  along 
the  railway  embankment  might,  in  the  dark- 
ness, fail  altogether  to  observe  the  ravine 
on  one  side  where  it  was  not  spanned  by  the 
culvert,  especially  if  one  were  not  familiar 
with  the  locality.  It  was  customary  for  the 
company's  hostlers,  la  the  discharge  of  their 
duty,  to  bring  engines  from  the  roundhouse, 
and  to  place  such  of  them  as  were  to  go  out 
on  the  Southwestern  Division  upon  this  spur 
track.  Engines  had  sometimes  been  placed 
below  the  culvert,  though  they  were  usually 
left  the  distance  of  a  block  or  so  above.  On 
the  night  of  the  plalntUTs  iojury  three  en- 
gines were  brought  from  the  roundhouse  and 
placed  on  this  track  in  readiness  for  the  en- 
gine crews;  that  on  which  the  plaintiff  was 
expected  to  go  being  the  last  in  line,  so  that 
the  others  might  start  out  ahead.  It  was 
left  over  the  culvert,  and  the  engineer  and 


the  plaintiff  were  expected  to  locate  it  and 
take  it  in  charge. 

1.  On  the  argument  before  us,  counsel  for 
the  plaintiff  in  error  very  strenuously  In- 
sisted that  the  evidence  was  not  such  as  to 
support  a  verdict  in  favor  of  Price.  The 
theory  upon  which  he  sought  to  recover  was 
as  follows:  He  was  sent  for  in  the  middle 
of  the  night,  and  called  on  by  the  company 
to  serve  as  fireman  on  engine  1001.  He  was 
expected  to  find  this  engine,  and,  after  locat- 
ing it,  to  go  around  it,  and  see  whether  or 
not  it  was  in  good  order.  Such  being  his 
duty,  the  company  was  bound  to  place  the 
engine  at  a  place  where  he  could  reach  it 
in  safety  and  perform  his  duty  of  inspec- 
tion. Instead  of  choosing  a  safe  place,  the 
company's  hostler  left  the  engine  over  the 
culvert,  negligently  failing  to  observe  the 
open  ravine  at  this  point,  of  which  he  had, 
or  ought  to  have  had,  knowledge.  Plaintiff 
received  no  warning  of  the  dangerous  locality 
in  which  the  engine  had  been  left;  did  not 
know  of  the  existence  of  any  culvert  in  that 
part  of  the  company's  yard;  had  nev^  be- 
fore been  called  on  to  take  an  engine  so  far 
down  on  the  spur  track;  and  had  no  reason 
to  apprehend  that  the  engine  had  not,  as 
always  theretofore,  been  left  in  a  place  of 
safety.  After  arriving  at  the  cpmpany's 
yards,  he  went  in  search  of  engine  1001, 
going  along  the  embankment  between  the 
spur  trac^  and  that  next  to  it;  and,  after 
locating  the  engine,  he  got  on  it,  changed  his 
clothes,  attended  to  minor  duties  inside  the 
cab,  and  then  took  his  hammer,  wrench,  flam- 
beau, and  oil  can,  and  started  on  his  tour 
of  inspection,  getting  off  the  engine  on  the 
same  side  from  which  he  had  boarded  it, 
which  was  the  side  next  to  the  adjoining 
track  on  the  left  After  examining  the  left 
side  of  the  engine,  he  got  in  the  middle  of 
the  trade  and  looked  at  the  headlight,  turned 
it  down,  and  then  got  on  the  pilot  in  order 
to  reach  and  adjust  the  "spark  slide."  From 
the  pilot  he  stepped  to  the  outer  rail,  then 
upon  the  cross-ties,  and  started  to  go  around 
on  the  right  side  of  the  engine,  but  fell  over 
the  culvert  into  the  ravine  below,  sustaining 
the  injuries  of  which  he  complains. 

If  this  represents  the  real  truth  of  the 
matter,  then  it  was  for  the  Jury  to  say 
whethtf  or  not  the  plaintiff,  on  this  occa- 
sion, acted  with  due  caution  and  circum- 
spection. But  the  contention  of  the  company 
is  that  such  does  not  constitute  the  entire 
truth  surrounding  the  occurrence,  even 
though  the  plaintiff  gave  a  truthful  account 
of  the  manner  in  which  he  received  his  in- 
Jury.  His  stout  avowal  that  prior  to  the 
night  of  February  17,  1902,  he  had  no  knowl- 
edge of  the  existence  of  a  culvert  in  that 
immediate  vicinity,  and  was  unfamiliar  with 
that  particular  locality,  is  as  strongly  denied 
by  the  defendant  company.  Moreover,  it  in- 
sists that,  even  if  the  plaintiff  did  not  have 
actual  knowledge  of  the  precise  location  of 
I  this  culvert  and  open  ravine  in  its  yanls^  his 
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opportunities  for  knowing  all  about  the 
same  had  preyioosly  been  such  that  he  can- 
not now  be  heard  to  say  that  the  company 
was  under  any  duty  to  giye  him  notice  there- 
of, to  the  end  that  he  might,  on  the  night  of 
February  17th,  ha^e  watched  out  for  and 
discovered  the  culvert,  and  have  observed 
that  engine  1001  had  been  placed  directly 
over  it  The  defense  thus  interposed  was 
such  as,  if  sustained,  would  defeat  any  re- 
covery by  the  plaintiff.  Blackstone  v.  Rail- 
way Co.,  112  Ga.  762,  88  S.  B.  79,  aifd  cases 
cited.  And  this  defense  was  supported  by 
testimony^  which  demonstrated  that,  if  Price 
did  not  have  actual  knowledge  of  the  exist- 
ence and  precise  location  of  the  culvert,  his 
opportunities  for  knowing  had  been  such 
that  the  law  would  impute  knowledge  to 
him. 

On  the  argument  before  this  court,  counsel 
for  the  defendant  in  error  conceded  Price's 
general  knowledge  of  the  existence  of  the 
culvert,  and  the  open  ravine  running  through 
the  company's  yard,  but  contended  that,  rel- 
atively to  the  place  where  the  locomotive 
was  stationed,  he  did  not  know  of  the  precise 
location  of  the  culvert.  The  law  charges 
the  servant  with  what  he  ought  to  have 
known,  and  vdll  not  excuse  him  for  not 
knowing  in  case  he  has  been  negligently  un- 
observant Price  had  worked  In  the  yards 
of  the  defendant  company  first  as  section 
hand,  afterwards  as  fireman  on  a  switch 
engine,  and  at  the  time  of  the  injury  was 
employed  as  fireman  on  a  freight  train.  His 
employment  as  fireman  on  a  switch  engine 
extended  over  a  period  of  about  two  years. 
He  had  previously  worked  as  a  section  hand 
about  six  months.  During  this  time  there 
had  been  no  change  in  the  physical  appear- 
ance of  the  culvert  With  such  oportunltleB 
for  obtaining  knowledge  of  the  location  of  the 
culvert  the  conclusion  Is  irresistible  that  an 
ordinarily  prudent  man,  under  similar  con- 
ditions, would  have  known  of  its  location. 

2.  On  the  trial  the  plaintiff  sought  to  con- 
'trast  his  diligence  on  the  night  of  his  In- 
Jury  with  that  of  the  company's  hostler.  To 
this  end  the  plaintiff  showed  that  he  walked 
down  the  railroad  embankment  between  two 
tracks,  and  was  therefore  not  in  a  good  posi- 
tion to  discover  the  culvert  whereas  the  host- 
ler's post  of  duty  was  on  the  right-hand  side 
of  the  engine,  from  which  side  he  had  full 
opportunity  to  observe  the  culvert  as  he 
approached  it  with  the  engine.  The  court 
charged  the  jury  that  should  they  believe 
from  the  evidence  that  the  place  in  which  the 
engine  was  left  was  not  reasonably  safe, 
and  the  company  knew,  or  ought  by  the  exer- 
cise of  ordinary  care  to  have  known,  of  the 
danger,  and  "that  Sam  Price  did  not  know 
of  it  at  the  time  of  the  alleged  Injury,  and 
had  not  equal  means  of  knowing  such  dan- 
ger, and  could  not,  by  the  exercise  of  ordi- 
nary care  and  diligence  at  the  time  of  the 
alleged  injury,  have  known  of  such  danger,** 
tiien  the  plaintiff  would  be  entitled  to  re- 


cover. The  court  fu^^ther  Instructed  the  jury 
that  "the  conduct  of  the  parties  to  this  case, 
the  conduct  of  Sam  Price,  the  conduct  of 
the  railway  company  as  represented  by  its 
oflScers,  servants,  and  employ^,  is  to  be 
tested  by  ordinary  care  and  diligence  at  the 
time  of  the  alleged  injury — that  care  and 
diligence  which  every  prudent  man  would 
exercise  under  the  same  or  similar  circum- 
stances and  conditions."  The  complaint 
made  of  these  instructions  Is  that  the  court 
thereby  limited  the  jury  to  a  consideration  of 
the  conduct  of  Price  on  the  night  of  the  in- 
jury, and  entirely  Ignored  the  company's  de- 
fense that  he  might  previously  have  known 
all  about  this  culvert  and  ought  to  have  be- 
-come  perfectly  familiar  with  its  location, 
even  though  he  may  not  have  had  any  actual 
knowledge  concerning  it  prior  to  the  time 
he  was  hurt  The  criticism  is  just  More- 
over, we  find,  upon  inspecting  the  entire 
charge  of  the  cotnrt  that  In  It  no  reference 
whatever  was  made  to  this  aspect  of  the 
company's  defense,  but  that  it  was  wholly 
deprived  of  all  benefit  of  the  same. 

The  court  further  committed  error  In 
charging  upon  the  assumption  that  the  ca- 
pacity of  the  lilalntiff  to  earn  money  might 
have  Increased,  there  being  no  evidence  to 
warrant  such  a  charge. 

Over  the  objection  of  defendant's  counsel, 
the  plaintiff  was  permitted  to  elicit  from  the 
company's  engineer  the  statement  that  when, 
shortly  before  the  plaintiff's  fall,  the  wit- 
ness had  himself  boarded  the  engine,  he  did 
not  know  it  was  over  the  culvert  This  tes- 
timony was  not  only  irrelevant  but  preju- 
dicial to  the  defendant  The  engineer  may  or 
he  may  not  have  been  a  man  who  exercised 
ordinary  care  and  diligence.  His  conduct  on 
that  night  was  not  the  subject-matter  of  in- 
vestigation, and  his  failure  to  note  the  cul- 
vert could  not  illustrate  the  issue  whether  or 
not  the  plaintiff  might,  in  the  exercise  of 
reasonable  care,  have  discovered  that  the  en- 
gine was  over  the  same. 

Complaint  Is  made  that  the  plaintiff  was 
also  allowed  to  show  that  at  the  end  of  a 
culvert  near  the  coal  chute  the  company  had 
erected  a  guard  rail.  This  evidence  was  cer- 
tainly incompetent  for  the  purpose  of  show- 
ing a  quasi  admission  on  the  part  of  the 
company  that  the  erection  of  guard  rails  in 
such  places  was  a  necessary  precaution 
against  Injury  to  its  employes.  Ga.  So.  & 
Fla.  Ry.  Co.  v.  Cartledge,  116  Ga.  104,  42  S. 
B.  405,  59  li.  R  A.  118;  Portner  Brewing  Co. 
V.  Cooper,  116  Ga.  175,  42  S.  E.  408.  The 
defendant  had,  it  is  true,  brought  out  the 
fact  that  the  plaintiff  knew  of  that  culvert 
at  the  coal  chute,  with  a  view  to  showing 
that  he  must  have  observed  that  the  stream 
passing  under  the  culvert  into  which  he  fell 
ran  all  the  way  across  the  company's  yard, 
and  that  he  was  familiar  vdth  its  general 
direction  and  its  location  relatively  to  other 
points  in  the  yard,  including  the  place  where 
he  usually  boarded  his  engine.     Had  there 
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really  been  any  pretense  by  the  plaintiff 
that  he  did  not  know  of  the  existence  of  a 
culvert  at  the  point  where  he  met  with  his 
injury,  or  at  a  point  other  than  at  the  coal 
chute,  the  testimony  objected  to  might  have 
been  competent  to  show  that  one  seeing  the 
condition  of  affairs  at  the  coal  chute  would 
not  be  put  upon  notice  that,  if  there  were 
other  culverts,  there  might  be  danger  in  at* 
tempting  to  go  around  an  engine  or  car 
standing  over  one  of  them,  because  of  the 
absence  of  guard  rails.  But  as  the  plaintiff 
admitted  he  knew  of  the  existence  of  the 
culvert  across  which  the  spuf  track  ran,  and 
that  he  had  previously  had  full  opportunity 
to  observe  that  there  was  no  guard  rail 
erected  along  its  outer  edge,  this  testimony- 
threw  no  light  on  any  issue  in  the  case,  and 
ought  to  have  been  excluded  as  wholly  ir- 
relevant 

Exception  is  taken  to  certain  charges  of 
the  court  on  the  ground  that  by  Inadvertence 
the  Judge  used  language  calculated  to  im- 
press the  lury  that  the  imputation  of  negli- 
gence against  the  company  was  to  be  ac- 
cepted as  an  established  fact  Another 
charge,  touching  the  measure  of  damages,  is 
also  criticised  on  the  ground  of  inaccuracy 
of  expression.  We  shall  not,  however,  un- 
dertake to  pass  more  specifically  upon  these 
assignments  of  error,  as,  if  another  trial  be 
had,  the  court  will  doubtless  so  frame  its 
charge  as  not  to  subject  it  to  like  criticisms. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(121  Oa.  709) 

ORUM  V.  BRAT,  Marshal. 
(Supreme  Court  of  Georgia.     Jan.  27,   1005.) 

MUNICIPAL  COBPOBATIONS— ORDINANCES— HOGS 
B0NNINO  AT  LARGE. 

1.  Under  the  general  welfare  clause  in  the 
charter  of  a  municipal  corporation,  the  mayor 
and  council  have  authority  to  pass  an  ordinance 
providing  that  hogs  shall  not  be  allowed  to  run 
at  large  within  the  corporate  limits. 

2.  In  order  to  make  such  an  ordinance  ef- 
fectual, such  mayor  and  council  have  authority 
by  ordinance  to  empower  the  marshal  to  seize 
and  impound  such  hogs  as  are  at  large  in  the 
streets,  and  to  provide  ttiat,  after  giving  notice 
to  the  owner  by  advertising  for  10  days,  he 
shall,  at  the  expiration  of  that  time,  sell  such 
hogs  unless  they  are  redeemed  by  the  owner*s 
paying  the  costs  of  feeding,  and  an  impounding 
fee  of  50  cents  for  each  hog. 

3.  Such  an  ordinance  is  not  illegal,  as  pro- 
viding? for  the  forfeiture  of  the  animals  im- 
pounded. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Vienna;  D.  L. 
Henderson,  Judge. 

Action  by  D.  A.  R.  Crum  against  O.  B. 
Bray,  marshal.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Afilrmed. 

Crum  &  Jones,  for  plaintiff  in  error.  B.  F. 
Strozier,  for  defendant  in  error. 

SIMMONS,  0.  J.  The  city  council  of  Cor- 
dele  passed   an  ordinance  which  provided: 


"It  shall  be  unlawful  for  hogs  to  run  at  large 
upon  the  streets  and  sidewalks  of  the  city 
of  Cordele,  the  same  being  declared  a  nui- 
sance. All  hogs  found  at  large  upon  the 
streets  and  sidewalks  of  said  city  •  •  • 
shall  be  impounded  by  the  marshal  or  police- 
man in  a  suitable  pound  and,  when  so  im- 
pounded, shall  be  advertised  at  the  post  office 
and  council  chamber  by  the  marshal  for  ten 
days,  at  the  end  of  which  time  they  shall  be 
sold  if  not  redeemed  by  the  owner.  The 
owner  of  said  hog  or  hogs  shall  pay  all  cost 
of  feeding  and  fifty  cents  additional  as  an 
impounding  fee  for  each  hog  so  impounded.'* 
Under  this  ordinance  the  marshal  of  Cordele 
seized  and  Impounded  one  suckling  pig,  of 
the  value  of  50  cents,  belonging  to  Crum,  the 
plaintiff  in  error.  Thereupon  Crum  brought 
an  action  of  trover  against  the  marshal  to 
recover  the  pig.  The  marshal  set  up  the 
foregoing  ordinance  in  Justification  of  his 
acts,  and  stated  that'  he  stood  ready  to  de- 
liver the  pig  to  the  plaintiff  upon  the  pay- 
ment of  the  impounding  fee  prescribed  in  the 
ordinance.  The  case  was  heard  by  the  trial 
Judge  upon  the  petition  and  answer,  and  he 
held  that  the  marshal  was  in  lawful  custody 
of  the  pig,  and  that  plaintiff  was  not  en- 
titled to  recover  it  without  paying  the  fees 
prescribed  In  the  ordinance.  To  this  ruling, 
Crum  excepted. 

The  assignments  of  error  in  the  bill  of 
exceptions  are  very  meager  and  indefinite, 
but  in  his  argument  the  plaintiff  in  error 
contended  (1)  that  the  mayor  and  council 
had  no  power  to  declare  a  thing  a  nuisance 
which  was  not  a  nuisance  at  common  law  or 
by  statute,  and  that  even  this  right  was 
limited  by  the  charter  of  Cordele;  and  (2) 
that  the  enforcement  of  the  ordinance  pro- 
viding for  the  sale  of  hogs  amounted  to  a 
forfeiture  of  his  property  without  due  pro- 
cess of  law. 

1.  We  think  it  clear  that,  under  the  gen- 
eral welfare  clause  in  the  charter  of  the 
city  of  Cordele,  the  mayor  and  council  had 
authority  to  pass  the  ordinance  above  set 
out  This  clause^  of  the  charter  is  similar 
to  that  occurring'  in  most  of  the  charters 
granted  to  municipal  corporations  by  the 
Legislature  of  this  state.  This  general  wel- 
fare clause  confers  broad  and  general  pow- 
ers upon  the  city  authorities.  Under  such 
a  clause  the  municipal  authorities  can  pass 
any'  reasonable  ordinance  for  the  health, 
safety,  protection,  comfort,  and  good  gov- 
ernment of  the  people  of  the  city  which  is 
not  in  conflict  with  the  special  provisions 
of  the  charter  or  with  the  Constitution  and 
laws  of  the  state.  The  charter  of  Cordele 
did  give  special  power  to  remove,  as  nui- 
sances, certain  buildings,  chimneys,  fences, 
and  porches  which  should  become  dangerous 
to  the  public  or  an  obstruction  of  the  city 
streets,  but  this  special  enumeration  was 
clearly  not  intended  to  be  exhaustive  of  the 
powers  of  the  city  with  regard  to  declaring 
what  should  be  considered  nuisances  or  witiii 
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regard  to  abating  nnisances.  Under  the  gen- 
eral welfare  clause  the  city  had  authority 
to  provide  for  the  abatement  of  any  nui- 
sance not  dealt  with  Vn  the  provisions  of 
the  charter  which  gave  these  special  powers. 
Even  at  common  law,  permitting  hogs  to 
run  at  large  upon  the  streets  of  a  dty  is  a 
nuisance.  Hellen  v.  Noe,  25  N.  G.  403.  It  is 
therefore  clear  that  the  city  authorities  had 
full  power  and  authority  to  pass  an  ordi- 
nance making  it  unlawful  to  permit  hogs 
to  run  at  large  upon  the  streets  and  side- 
walks of  the  city. 

2.  Incidental  to  this  power,  and  in  order 
to  .make  such  an  ordinance  effectual,  the  city 
had  authority  to  provide  that  the  marshal 
should  seize  and  impound  hogs  found  at  large 
upon  the  streets  and  sidewalks,  and,  after 
10  days*  advertisement,  to  sell  the  same  un- 
less they  were  redeemed  by  the  owner's  pay- 
ing the  cost  of  feeding  and  the  impounding 
fee  of  50  cents. 

3.  To  the  question  whether  the  ordinance 
amounted  to  a  forfeiture,  we  have  devoted 
considerable  time  and  study.  After  reading 
many  authorities,  we  have  come  to  the  con- 
clusion that  the  municipal  authorities  have 
power  to  seize  and  impound  animals  unlaw- 
fully upon  the  streets,  and  have  them  sold 
for  the  purpose  of  paying  the  reasonable  cost 
of  feeding  and  the  impounding  fee,  provided 
there  is  sufficient  notice  given.  This  view 
is  sustained  by  the  great  weight  of  author- 
ity as  found  both  in  decisions  and  in  text- 
books. Ordinances  providing  for  the  seizure 
and  sale  of  animals  found  at  large,  without 
any  provision  for  notice  to  the  owner,  have 
been  held  to  amount  to  a  forfeiture,  espe- 
cially where  the  proceeds  of  the  sale  were 
disposed  of  In  some  way  other  than  by  de- 
ducting the  expenses  and  paying  over  the  re- 
mainder to  the  owner  of  the  animals  sold. 
So  ordinances  providing  for  the  sale  of  the 
animals,  and  the  deduction  from  the  proceeds 
of  the  reasonable  impounding  fee  and  ex- 
penses, and  for  a  fine  imposed  upon  the 
owner,  without  notice  or  judicial  inquiry, 
.have  been  held  Invalid  as  depriving  the 
owner  of  the  right  of  trial,  and  as  forfeit- 
ing or  confiscating  his  property  without  due 
course  of  law.  Very  different  from  such 
cases  is  the  present  one.  Here  there  Is  no 
fine  iihposed  as  a  penalty  upon  the  owner  of 
the  impounded  hog.  His  property  is  seized 
because  it  is  upon  the  streets,  and  has  be- 
come a  nuisance  which  should  be  abated. 
Its  detention  for  10  days  is  itself  one  form 
of  notice  to  him — a  form  of  notice  similar  to 
that  given  in  attachment  The  ordinance  also 
provides  for  public  advertisement  for  10 
days,  which  is  also  constructive  i:otice.  There 
Is  no  forfeiture  of  the  property,  but  it  is 
sold  to  pay  the  reasonable  expenses  unless 
the  owner  pref^ s  to  redeem  it  by  paying 
those  expenses.  If  the  seizure  and  deten- 
tion of  the  hog  are  unlawful,  the  owner  is 
not  without  his  remedy  by  due  course  of  law. 
He  can  be  fully  heard,  and  have  all  material 


questions  judicially  determined  by  an  action 
of  trover,  which,  in  this  state  "may  be  em- 
ployed in  any  case  in  which  replevin,  detinue, 
or  trover  could  be  used  at  common  law.** 
Mitchell  V.  Georgia  &  A.  Ry.,  Ill  Ga.  762, 
36  S.  B.  971,  51  li.  R.  A.  622.  This  Is,  In- 
deed, the  remedy  pursued  by  the  plaintiff  in 
error  in  the  present  case.  For  these  reasons, 
we  think  the  contentions  of  the  plaintiff  in 
error  unsound. 

One  of  the  ablest  opinions  upon  this  sub- 
ject which  we  have  found  Is  that  of  Valen- 
tine, J.,  in  Gilchrist  v.  Schmidling,  12  Kan. 
263.  That  case  arose  under  an  ordinance 
which  provided  for  the  impounding  of  cattle 
running  at  large  in  the  streets  of  the  dty 
in  the  nighttime,  and.  which  in  other  re- 
spects was  similar  to  that  involved  in  the 
present  case.  In  the  opinion  Justice  Valen- 
tine said:  "Now,  it  wUl  be  admitted  that, 
where  the  law  or  an  ordinance  provides  that 
the  owner  of  cattle  shall,  in  addition  to  the 
cost  of  taking  them  up,  impounding  and 
keeping  them,  pay  for  the  damages  they  may 
do  to  private  individuals  while  unlawfully 
running  at  large,  the  question  of  damages 
and  the  amount  thereof  can  be  determined 
only  by  judicial  investigation,  and  generally 
in  a  suit  between  the  parties  interested. 
Bullock  V.  Geomble,  45  111.  218.  And  it  will 
also  be  admitted  that,  where  fines  or  for- 
feitures or  anything  of  a  penal  or  criminal 
naturejor  character  is  imposed,  the  question 
of  whether  the  owner  of  the  stock  Is  liable 
for  the  same  can  only  be  determined  by  judi- 
cial investigation.  Const,  Bill  of  Rights,  § 
10;  Poppen  v.  Holmes,  44  111.  360  [92  Am. 
Dec.  186];  Willis  v.  Legris,  45  111.  289.  It 
will  also  be  admitted  that  some  notice  of 
some  kind  must  be  given,  in  order  to  render 
a  sale  of  the  property  valid.  Rosebaugh  v. 
Baffin,  10  Ohio,  32.  And  it  will  also  be  ad- 
mitted that  the  ordinance  must  be  authorized 
by  law  or  the  charter  of  the  city  in  order  to 
be  valid.  See,  as  sustaining  these  proposi- 
tions, Rockwell  V.  Nearing,  35  N.  Y.  302,  307; 
Campbell  v.  Evans,  45  N.  Y.  356;  Happy  v. 
Mosher,  48  N.  Y.  313;  Ames  v.  P.  M.  U  D. 
&  B.  Cos.,  11  Mich.  147  [83  Am.  Dec.  731]. 
But  when  nothing  is  attempted  to  be  Im- 
posed upon  the  owner  of  the  stoc^  as  dam- 
ages or  penalty,  but  only  the  reasonable  cost 
of  taking  up.  Impounding,  and  keeping  the 
same,  and  sufficient  notice  Is  provided  for, 
and  the  ordinance  authorized  by  the  city 
charter.  It  Is  believed  that  no  court  has  ever 
held  the  law,  or  the  ordinance  founded  there- 
on, to  be  unconstitutional  or  invalid,  al- 
though the  sale  may  not  be  made  under  judi- 
cial process,  although  there  may  be  no  pro- 
vision for  a  judicial  Investigation,  except  the 
general  remedies  to  determine  whether  the 
law  or  the  ordinance  has  been  complied  with, 
and  although  the  notice  provided  for  may  not 
t>e  a  personal  notice,  but  only  a  notice  by 
publication  or  by  posting.  The  ordinance 
which  we  are  now  considering  does  not  at- 
tempt  to   ImiHwe  upon   the  owner  of   the 
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stock  any  damages  or  penalty,  but  provides 
merely  for  payment  for  taking  up,  imponnd- 

'  ing,  and  keeping  the  stock,  and  for  posting 
notices  of  sale  and  making  the  sale.  *  ^  * 
Only  the  charge  for  taking  up  and  impound- 
ing applies  in  the  present  case,  for  no  other 
charges  had  yet  accrued  when  the  cattle 
were  replevied,  and  no  other  charges  were 
required  from  the  owner  before  the  officers 
were  willing  to*  surrender  the  cattle  to  the 
owner.  Every  charge  authorized  by  said  or- 
dinance must  be  considered  as  remedial,  in 
contradistinction  to  penal,  and  therefore  does 
not  come  within  those  decisions  which  de- 
dare  that  a  penalty  can  be  imposed  by  Judl- 

•  dal  determination.  Cattle  running  at  large 
in  the  nighttime  in  a  city  are  supposed  to  be 
a  nuisance,  or  at  least  such  a  thing  is  sup- 
posed to  be  against  the  best  interests  of  the 
public;  hence  they  are  taken  up  and  im- 
pounded, not  as  a  penalty  against  the  owner, 
but  as  a  protection  to  the  public;  ^d  the 
fees  are  fixed  merely  as  reasonable  compen- 
sation for  the  trouble  of  taking  them  up 
and  keeping  them,  and  not  in  any  sense  as 
a  penalty.  These  fees  immediately  become 
a  lien  upon  the  cattle,  and  can  only  be  dis- 
charged by  payment,  and  the  owner  has  no 
right  to  the  possession  of  his  cattle  until  he 
makes  this  payment  and  discharges  this 
lien.  This  is  as  far  as  this  case  goes,  and 
this  far  the  law  and  the  ordinance  must  be 
valid  beyond  all  doubt  No  sale  was  attempt- 
ed to  be  made  in  this  case,  and  no  fees  were 
charged,  except  for  taking  up  and  impound- 
ing the  cattle.  Whether  the  officers  could 
have  made  a  valid  sale  of  the  cattle  if  they 
had  not  been  replevied,  it  Is  not  necessary  now 
to  determine,  but  yet  we  think  they  could. 
The  officers  were  required  to  keep  them  at 
least  six  dajrs  before  they  offered  them  for 
sale,  and  could  not  then  or  at  any  time  sell 
them  without  first  giving  at  least  three  days' 
notice  of  the  sale  by  posting  notices  in  at 
least  three  public  places  in.  said  city.  *  *  • 
That  ordinances  and  proceedings  similar  in 
their  main  features  to  those  we  are  now  con- 
sidering are  valid,  we  would  refer  to  the  fol- 
lowing authorities:  Hellen  v.  Noe,  25  N.  G. 
4d3;  Whitfield  v.  Longest,  28  N.  G.  268; 
GooseHnk  v.  Campbell,  4  Iowa,  296;  Gilmore 
V.  Holt,  4  Pick.  257;  and  Rode  well  v.  Neaiv 
Ing  and  Campbell  v.  Evans,  supra.  Such 
proceedings  as  these  do  not  determine  a  man's 
rights  without  giving  him  his  day  in  court 
He  has  his  action  of  replevin  from  the  very 
moment  that  the  officers  take  possession  of 
the  property  until  the  statute  of  limitations 
bars  such  an  action  to  try  the  legality  and 
validity  of  the  proceedings  whereby  his  prop- 
erty is  taken.  And  if  any  irregularity  or  in- 
justice should  Intervene  that  would  render 
the  taking  up  of  the  property  void,  the  same 
would  also  render  the  sale,  and  all  other 
proceedings  connected  therewith,  void.  And 
all  this  could  be  shown  in  an  action  of  re- 
plevin: For  Instance,  if  some  enterprising 
city  marshal  or  other  officer  should  take  up 


a  cow  in  the  daytime,  or  should  take  her 
from  an  incloeure  In  the  nighttime,  or  should 
go  beyond  the  dty  limits  to  find  her,  these 
facts  could  be  shown  in  an  action  of  replevin, 
and  after  the  sale  as  well  as  before,  and 
would  render  the  sale,  and  every  proceeding 
connected  therewith,  or  with  the  taking  up 
of  the  cow,  void.  Thus  the  owner  of  the  cow 
or  the  owner  of  any  other  stodL  taken  up 
and  Impounded  has  'for  injuries  suffered'  an 
ample  *remedy  by  due  course  of  law.'"  In 
addition  to  the  case  dted  above,  see  iiayor, 
etc,  Cartersville  v.  Lanham*  67  Ga.  753; 
Mayor,  etc.,  Knoxvllle  v.  King,  7  Lea,  441; 
Moore  v.  State,  11  Lea,  35;  Wilcox  v.  Hem- 
ming, 58  Wis.  144,  15  N.  W.  435^  46  Am.  Rep. 
625;  City  of  Waco  v.  Powell,  32  Tex.  258; 
2  Gyc.  437-139;  1  Dillon,  Mun.  Corp.  (4tb 
Ed.)  U  34&-^l. 

Judgment  affirmed.    All  the  Justices  eon- 
cur. 


on  Oft.  687) 
WGLFE  ▼.  STATE. 
(Supreme  Court  of  Georgia.     Jan.  26,   1905.) 

OaiiaNAL  LAW— INSTBUCnONS  —  BVIDKHGB  TO 

SUBTAin. 

1.  There  being  nothinc  in  the  evidence  or  the 
statement  of  the  accasea  which  would  authorize 
a  finding  that  the  act  charged  was  brought  about 
by  his  criminal  negligence,  a  charge  to  the  ef- 
fect that  criminal  neglieence  would  supply  the 
place  of  intent  was  calculated  to  mislead  the 
jury,  and  it  was  error  to  refuse  to  grant  a  new 
trial  on  an  assignment  of  error  complaining  of 
such  charge. 

(Syllabus  by  the  Gourt) 

Error  from  Superior  Gourt,  Worth  Ctoun- 
ty;   W.  N.  Spence,  Judge. 

Tom  Wolfe  was  convicted  of  assault  with 
Intent  to  murder,  and  brings  error.  Re- 
versed. 

Claude  Payton,  for  plaintiff  in  error.  W» 
E.  Wooten,  Sol.  Gen.,  for  the  State. 

GGBB,  J.  The  accused  was  tried  for  tiie 
offense  of  assault  with  Intent  to  murder. 
and  convicted  of  the  offense  of  shooting  at 
another.  He  assigns  error  upon  the  re- 
fusal of  the  court  to  grant  a  new  trial 
The  evidence  for  the  state  abundantly  au- 
thorized, if  it  did  not  demand,  a  verdict 
of  assault  with  Intent  to  murder.  The  state- 
ment of  the  accused  authorized  a  verdict  of 
acquittal,  upon  the  theory  that  the  shooting 
was  accidental.  The  judge  Instructed  the 
Jury  in  several  places  in  his  charge  that  if 
there  was  no  Intent  to  kill,  but  if  the  shoot- 
ing was  the  result  of  criminal  negligence,  the 
accused  would  still  be  guilty.  Error  is  as- 
signed upon  those  portions  of  the  charge, 
upon  the  ground  that  there  was  no  evidence 
of  criminal  negligence.  Under  the  state's 
evidence  the  shooting  was  with  an  intent  to 
kill,  and  under  the  statement  of  the  accused 
the  shooting  was  the  result  of  an  accident 
unmixed  with  negligence.  In  such  a  case  a 
charge  that  criminal  negligence  will  supp^ 
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the  place  of  Intent  is  calculated  to  miriead 
the  Jury,  and  a  new  trial  should  have  beat 
granted  because  of  such  instruction.  The 
motion  for  a  neyr  trial  contains  numerous 
other  assignments  of  error,  some  of  them  re- 
lating to  matters  which  will  probably  not 
occur  upon  another  hearing.  No  error  seems 
to  have  been  committed  in  the  admission  of 
.  the  evidence  which  was  objected  to,  add  the 
other  portions  of  the  charge  excepted  to  do 
not  seem  to  be  subject  to  the  objections  made 
thereto. 

Judgment  reversed.  All  tb»  Justices  ood- 
cur. 

(in*  Oa.  579) 

WILLIAMS  V.  STATB. 
(Supreme  Oourt  of  Qeorgia.    Jan.  28,  190S.) 

OBDCIIIAL   I^W— PBOCKDX7BB— NEW   TBIAL— MO- 

Tion  IN  ABBSST. 

1.  Where  one  convicted  of  a  criminal  offense 
made  a  motion  in  arrest  of  judgment  and  a 
motion  for  a  new  trial,  and  insisted  upon  both 
motions,  it  was  not  error  for  the  Juage,  over 
the  objection  of  the  movant,  to  first  hear  and 
decide  the  motion  for  new  trial,  though  the  fil- 
ing of  the  motion  in  arrest  was  prior  to  the 
filing  of  the  motion  for  new  trial.  And  where, 
under  such  circumstances,  a  new  trial  was 
granted,  it  was  not  error  to  then  dismiss  the 
motion  in  arrest,  as  the  effect  of  the  grant  of 
the  new  trial  was  to  set  aside  the  Judgment 

(Sylhibus  by  the  Court) 

Error  from  Superior  Oourt,  Walker  Ooun- 
ty;   W.  M.  Henry,  Judge. 

lige  Williams '  was  convicted  of  crime, 
and  from  an  order  denying  a  motion  in  ar- 
rest he  brings  error.    Affirmed. 

R.  M.  W.  Glenn  and  Payne  ft  Payne,  for 
plaintiff  in  error.  Moses  Wright,  Sol.  Gen., 
for  the  State. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(121  Qa.  708) 

McKBNZIB  V.  POUND. 
(Supreme  Court  of  Georgia.     Jan.  27,  1905.) 

XZSOUnON— KZOBSSIVB  LBVT— SALB— nnJB  AO- 

QUIBSD. 

1.  This  was  a  suit  in  ejectment,  the  plaintiff 
daiming  under  a  sheriif  s  deed  made  in  pursu- 
ance of  a  sale  under  a  tax  execution.  It  ap- 
peared that  the  property  was  worth  $1,500  or 
s2,000,  and  Uiat  It  was  sold  under  an  execution 
for  S17.81.  It  also  appeared  that  the  defend- 
ant in  execution  owned  at  the  time  two  other 
lots,  less  valuable  than  the  one  in  controversy, 
and  that  the  lot  levied  on  was  susceptible  of 
division,  though  the  value  of  the  whole  would 
have  been  impaired  by  such  a  division.  Held, 
that  the  levy  of  the  execution  was  grossly  ex- 
cessive and  void,  and  the  purchaser  at  the  sale 
accj^uired  no  title  as  against  the  owner  or  those 
claiming  under  him,  and  it  was  not  error  to 
direct  a  verdict  for  the  defendant  Jones  v. 
Johnson,  60  Ga.  260;  Roser  v.  Georgia  Loan 
Co.,  44  S.  E.  094,  118  Ga.  181. 

(Syllabus  by  the  Oourt.) 

Brror  from  Superior  Court,  Dooly  County; 
Z.  A.  Littlejohn,  Judge. 

Action  by  G.  H.  McKenzie  against  B.  B. 
Pound.    Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 
49  S.E.- 


B.  F.  Strozler  and  Whipple  ft  McKensie» 
for  plaintiff  In  wior.  J.  T.  BOIl,  for  defend- 
ant in  error. 

CANDLER,  J.  Judgment  affirmed.  AU 
the  Justices  concur. 


(in  Ga.  580> 
BRWIN  V.  STATB. 
(Supreme  Court  of  Georgia.     Jan.  28,  3905.) 

INTOXIOATlllO   XJQUORS  —  nXBOAI.   SAUD— BVI- 

DBNCB. 

1.  On  the  trial  of  one  charged  with  the  illegal 
sale  of  intoxicating  liquors*  It  was.  error  to  ad- 
mit evidence  of  such  a  sale  by  the  accused  more 
than  two  years  prior  to  the  date  of  the  accusa- 
tion, and  to  charge  the  Jury  that  they  might 
''consider  these  transactions  as  circumstances  In 
arriving  at  a  proper  verdict" 

(Syllabus  by  the  CJourt.) 

Brror  from  City  Court  of  Cartersville;  A. 
M.  Foute,  Judge. 

John  Brwin  was  convicted  of  an  illegal 
sale  of  intoxicating  liquors,  and  brings  er- 
ror.   Reversed. 

James  B.  Conyers,  for  plaintiff  in  error. 
Sam  P.  Maddoz,  Sol.  Gen.,  for  the  State. 

CANDLER,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(in  Ga.  587) 
RICHARDS  V.  STATB. 
(Supreme  Court  of  (Georgia.     Jan.  26,  1005.) 

CanCINAL  LAW— APPEAIi—SEVIEW. 

1.  No  error  of  law  was  complained  of,  and 
the  evidence  was  sufficient  to  warrant  the  ver- 
dict 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Glascock  (»un- 
ty ;  H.  M.  Holden,  Judge. 

Moses  Richards  was  convicted  o(  crime, 
and  brings  error.     Affirmed. 

J.  S.  Peebles,  Jr.,  and  B.  K  Stephens,  for 
plaintiff  in  error.  David  W.  Meadow,  Sol. 
Ckn.,  for  the  State. 

SIMMONS,  a  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(in  Ga.  579) 
ADCOCK  V.  STATB. 

(Supreme  Court  of  (Georgia.     Jan.  26,  190S.) 

CBIMIRAL  LAW— APPXAL—BSVIXW. 

l.The  evidence  authorised  the  verdict,  and 
there  was  no  error  requiring  the  granting  of  a 
new  trial. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Cartersville;  A, 
M.  Foute,  Judge. 

Mollie  Adcock  was  convicted  of  crime,  and 
appeals.    Affirmed. 

James  B.  Conyers,  for  plaintiff  in  error. 
Sam  P.  Maddoz,  Sol.  Gen.,  for  the  State. 

COBB,  J.  Judgment  affirmed.  All  the 
Justices  concur. 
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<121  Ga.  693) 

HELTON  ▼.  GAMP. 
(Supreme  Court  of  Oeorgta.    Jan.  27,  1905.) 

WIIX—CONSTBUCTION— NATURE    OF    ESTATB— 
HEIBS— LIEN  OF  JUDGMENTS. 

1.  Testator  died,  leaving  his  property  to  his 
wife  for  life  or  widowhood,  and  griving  her  pow- 
er to  dispose  of  it  daring  such  time,  with  re- 
mainder over,  of  all  that  might  be  undisposed 
of  upon  her  death,  to  his  lawful  heirs,  or,  if 
she  remarried,  then  to  his  lawful  heirs;  in- 
cluding her  as  one  of  such  heirs.  Beld,  (1)  that 
the  widow  took  an  estate  for  life  or  widowhood, 
and  also  a  power  of  disposal ;  (2)  that  the  tes- 
tator's lawful  heirs  at  the  time  of  his  death, 
other  than  his  wife,  took  a  vested  remainder  in 
the  property,  subject  to  be  defeated  by  the  wid- 
ow's exercising  her  power  of  disposal,  and  sub- 
ject^ in  the  event  she  remarried,  to  having  her 
Included  among  the  remaindermen ;  (3)  that, 
where  one  of  such  heirs  died  after  the  testator 
died,  and  the  widow  subsequently  died  without 
having  remarried  or  disposed  of  the  propertv, 
children  of  such  deceased  heir  could  take  only 
through  him,  and  his  interest  was  subject  to  the 
lien  of  judgments  against  hia  estate. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Marlon  Coun- 
ty; W.  B.  Butt,  Judge. 

Garnishment  proceedings  between  E.  B. 
Melton  and  Effie  Camp.  Judgment  for  Camp, 
and  Melton  brings  error.    Beversed. 

Cameron  &  Pinkston  and  W.  D.  Crawford* 
for  plaintiff  in  error.  John  C.  Butt  and  J.  J. 
Dunham,  for  defendant  in  error. 

SIMMONS,  C.  J.  Judgment  was  obtained 
and  fl.  fa.  issued  for  about  $475  against  the 
administrator  of  the  estate  of  W.  T.  Melton, 
deceased.  The  estate  being  insolvent,  the 
plaintiff  in  fl.  fa.  sued  out  summons  of  gar- 
nishment, and  bad  tbe  same  served  upon  the 
administrator  de  bonis  non  cum  testamento 
annexo  of  Mitson  Melton,  deceased.  The  gar- 
nishee answered  that,  as  administrator,  he 
had  in  his  hands  $140.29,  arising  from  the 
proceeds  of  tbe  estate  of  tbe  testator,  which 
was  the  amount  W.  T.  Melton  would  have 
taken  under  the  provisions  of  the  will  of  tbe 
testator.  The  garnishee  further  stated  in 
bis  answer  that  the  heirs  of  W.  T.  Melton 
claimed  title  to  this  fund,  not  subject  to  tbe 
lien  of  tbe  Judgment,  and  be  prayed  tbat 
these  heirs  be  made  parties.  Mrs.  Ella  Mel- 
ton, the  widow  of  W.  T.  Melton,  and  Mrs. 
Efile  Camp,  bis  daughter,  claiming  to  be  bis 
only  heirs  at  law,  asked  to  be  made  parties, 
and  filed  a  claim  to  tbe  fund  in  tbe  hands  of 
the  garnishee.  They  were  made  parties,  but 
subsequently  the  name  of  Mrs.  Melton  was 
stricken,  and  the  claim  allowed  to  pro- 
ceed in  the  name  of  Mrs.  Camp  alone.  Tbe 
case  was  submitted  to  tbe  Judge,  without  tbe 
intervention  of  a  Jury,  upon  tbe  will  of  Mit- 
son Melton  and  an  agreed  statement  of  facts. 
Tbe  Judge  decided  in  favor  of  the  claimant, 
and  the  plaintiff  in  fl.  fa.  excepted. 

Tbe  will  of  Mitson  Melton  disposed  of  his 
property  as  follovTs:  "I  do  hereby  give  and 
bequeath  all  my  estate  both  real  and  per- 
sonal and  all  things  to  me  belonging  to  be- 
loved wife  Julian  Melton,  to  be  by  her  con- 


trolled, managed  and  disposed  of  with  fifll 
power,  liberty  and  privilege  of  selling  and 
buying,  trading  and  trafficking  .as  seems 
right  and  proper  to  her,  tnisting  all  to  h« 
discretion  as  long  as  she  remains  a  widow, 
or  in  case  she  should  never  marry  any  more, 
then  during  her  natural  life,  and  at  any  time 
while  the  property  is  under  her  control  she 
may  help  any  of  tbe  children  that  may  many 
and  be  in  need,  but  this  shall  be  at  her  dis- 
cretion, but  if  she  should  marry  again  then 
the  entire  remainder  or  balance  of  the  prop- 
erty shall  be  equally  divided  among  my  law- 
ful heirs  and  she  shall  be  entitled  to  receive 
an  equal  part  with  tbe  other  heirs,  and  at 
her  death  the  entire  balance  or  remainder 
shall  be  equally  divided  among  my  lawful 
heirs."  From  the  agreed  statement  of  facts 
it  appeared  that  tbe  testator,  Mitson  Melton, 
bad  died  April  24,  1881,  leaving  his  widow 
and  eight  children,  one  of  whom  was  W.  T. 
Melton;  tbat  tbe  widow  did  not  remarry, 
but  died  in  March,  1902;  that  W.  T.  Melton 
died  in  November,  1901,  leaving  as  bis  only 
heirs  at  law  bis  widow  and  Mrs.  Camp,  the 
latter  being  bis  only  child;  that  each  of  tbe 
distributive  shares  of  tbe  estate  of  Mitson 
Melton  in  tbe  hands  of  the  administrator  at 
the  time  of  the  service  of  the  summons  of 
garnishment  was  $140.29. 

We  think  that  the  court  below  erred  in 
holding  that  Mrs.  Camp  was  entitled  to  a 
share  of  tbe  estate  of  her  grandfather,  free 
of  tbe  lien  of  her  father's  debts.  Tbe  wUl 
is  inartiflcially  drawn,  but  its  intention  seems 
clear.  The  testator's  widow  took  an  estate 
for  life  or  widowhood,  and  also  a  power  of 
disposal.  Indeed,  neither  t)arty  to  this  case 
could  travel,  except  on  tbe  theory  tbat  the 
widow  took  such  an  estate,  and  not  a  fee. 
Tbe  will  expressly  limits  her  estate  to  one 
for  life  or  widowhood,  and  therefore  tbe  ad- 
dition of  tbe  power  of  disposal  does  not  en- 
large this  estate  into  a  fee.  Wooster  v. 
Cooper,  53  N.  J..  Eq.  682,  33  Atl.  1050;  Payne 
Y.  Johnson,  95  Ky.  175,  24  S.  W.  238,  609; 
Shaw  v.  Hussey,  41  Me.  495.  It  Is  true,  the 
words  "as  long  as  she  remains  a  widow'*  and 
*'during  her  natural  life"  follow  the  words 
giving  tbe  power  of  disposal,  but  this  does 
not  make  them  apply  any  the  less  to  the  es- 
tate given.  They  affected  both  the  quantum 
of  interest  in  the  estate  and  tbe  power  of 
disposal.  Stuart  v.  Walker,  72  Me.  146,  39 
Am.  Bep.  311. .  A  power  is  no.t  property,  bat 
a  mere  authority,  and  an  absolute  power  of 
disposal  is  not  inconsistent  with  an  estate 
for  life  only.  Tbe  gift  of  such  power  will 
not  enlarge  the  life  esftate  previously  given, 
but  confers  an  authority  in  addition  thereto. 
Tbe  widow  therefore  took  an  estate  for  life 
or  widowhood. 

Tbe  limitation  over  to  tbe  lawful  heirs  of 
the  testator  was  neither  an  executory  devise 
nor  a  contingent  remainder.  It  was  to  a 
class,  and  tbe  objects  thereof  most  be  deter- 
mined in  this  case  as  of  the  time  when  sucb 
will  took  effect;   that  is,  at  tbe  death  of  tbe 
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testator.  These  objects  were  certain  at  that 
time  when  the  widow's  estate  commenced, 
and  there  was  some  one  to  take  possession 
eo  instanti  upon  the  termination  of  the  par- 
ticular estate.  The  remaindermen  were  cer- 
tain, and  the  particular  estate  had  to  be  de- 
termined by  a  necessary  event — the  remar- 
riage or  death  of  the  widow.  There  was 
therefore  no  contingency  about  the  remain- 
der, and  there  was  nothing  about  the  limita- 
tion oyer  to  make  it  conflict  with  the  rules 
of  law  so  as  to  require  it  to  be  construed  as 
an  executory  devise.  It  is  true,  the  remain- 
der might  be  defeated  by  the  widow's  dis- 
posing of  the  property,  but  this  did  not  make 
it  a  contingent  remainder  in  a  legal  sense. 
The  persons  to  take  were  certain  and  ascer- 
tained at  the  time  of  the  testator's  death,  and 
the  happening  of  the  event  was  necessary. 
The  uncertainty  as  to  the  mere  quantum  of 
property  to  be  possessed  did  not  make  the 
remainder  contingent  The  remainder  was 
subject  to  be  devested,  in  whole  or  in  part, 
by  the  widow's  disposing  during  her  wid- 
owhood of  the  whole  or  some  part  of  the 
property  left  by  the  testator,  but  this  con- 
tingency did  not  deprive  the  remainder  of  its 
character  as  vested.  Until  the  happening  of 
the  devesting  contingency,  the  remainder  had 
all  the  incidents  of  an  indefeasible  interest, 
and  wheh  the  contingent  event  was  no  longer 
possible  the  estate  became  absolute.  Sumxh 
ter  V.  Carter,  115'  Ga.  893,  42  S.  B.  324,  60  L. 
R.  A.  274.  An  able  discussion  of  a  will  much 
like  that  here  under  consideration  will  be 
found  in  Burleigh  v.  Glough,  52  N.  H.  267,  13 
Am.  Rep.  23.  See,  also,  Wiley  v.  Gregory, 
135  Ind.  647,  35  N.  B.  607;  Rail  v.  Dotson,  14 
Smedes  &  M.  176. 

The  widow's  estate  could  be  terminated 
either  by  her  death,  in  which  case  the  heirs 
of  the  testator  took  all  of  the  property  that 
was  .left,  or  by  her  remarriage.  In  the  latter 
event  the  widow  was  entitled  to  share  as  an 
heir  in  the  property  remaining.  This,  how- 
ever, did  not  change  the  character  of  the  re- 
mainder left  to  the  heirs  at  law  of  the  tes- 
tator. Wilbur  V.  McNuIty,  75  Ga.  468.  There 
was  a  vested  remainder  to  them,  but  in  the 
event  of  her  remarriage  the  class  was  to  en- 
large to  receive  her,  and  she  was  to  share  as 
one  of  the  class.  The  particular  estate  was 
to  end,  and  she  to  take  her  jplace  as  one  of 
the  remaindermen. 

W.  T.  Melton  was  one  of  the  heirs  at  law 
of  the  testator  at  the  time  of  the  latter's 
death.  He  was  therefore  one  of  the  re- 
maindermen, and  had  a  vested  remainder  in 
his  pro  rata  part  of  the  property  devised — 
this  remainder  subject  to  be  devested  or  de- 
feated by  the  widow's  exercising  her  power 
of  disposal,  and  his  pro  rata  interest  sub- 
ject to  diminution  by  the  widow,  in  the  event 
of  her  marriage,  being  classed  as  one  of  the 
remaindermen.  The  widow  died  without 
having  remarried,  and  some,  at  least,  of  the 
property  remained  undisposed  of  by  her.  The 
remainder  had  not  been  defeated  by  a  dis- 


posal of  the  property,  and  the  property  re- 
maining went  to  the  remaindermen.  W.  T. 
Melton  had  died  prior  to  the  death  of  the 
widow,  but,  as  his  remainder  had  been  a 
vested  one,  his  interest  belonging  to  his  es- 
tate. Mrs.  Camp  could  take  no  interest  in 
it  under  the  will,  but  merely  as  one  of  the 
heirs  of  W.  T.  Melton,  her  father.  As  the 
property  came  through  his  estate,  it  was  sub- 
ject to  the  lien  of  the  Judgment  against  his 
estate,  and  the  court  below  erred  in  holding 
that  Mrs.  Camp  took  it  free  of  her  father's 
debts. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(121  Ga.  699) 
LUTTRELL  et  al.  v.  WHITEHEAD. 
(Supreme  Court  of  Georgia.     Jan.  27,  1905.) 

DEED— DESORIPTION — EJOSCTMEITr—  POSSESSIOIf 
—EVIDENCE— DOWER— ASSIGNMENT. 

1.  The  description  of  the  land  in  a  deed  must 
be  sufficiently  certain  to  afford  means  of  identi- 
fication. A  deed  purporting  to  convey  land, 
which  18  so  indefinite  in  description  that  the 
land  is  incapable  of  being  located,  is  inoperative 
either  as  a  conveyance  of  title  or  as  color  of 
title. 

2.  Possession  of  land  cannot  be  established  by 
family  repute. 

8.  In  an  action  of  ejectment  between  an  ad- 
ministrator of  an  intestate  and  one  not  a  privy 
in  estate  it  is  error  to  admit  in  evidence  the 
application  of  a  former  administrator  for  leave 
to  sell  the  land  of  his  intestate. 

4.  The  description  of  land  assigned  as  dower 
must  be  sufficiently  certain  to  locate  the  prem- 
ises before  third  persons  will  be  affected  by  the 
dower  proceedings. 

(Syllabus  by  the  Ck>urt) 

ESrror  from  Superior  Court,  Harris  CJoun* 
ty;    W.  B.  Butt,  Judge. 

Action  by  A.  H.  Whitehead,  administrator, 
against  W.  H.  Luttrell  and  others.  Judg- 
ment for  plaintiff.  Defendants  bring  error. 
Reversed. 

J.  H.  Martin  and  J.  B.  Bumside,  for  plain- 
tifTs  in  error.  Hatcher  &  Carson,  for  de- 
fendant In  error. 

EVANS,  J.  This  was  a  common-law  ac- 
tion of  ejectment  The  title  relied  on  by 
the  plaintiff  was  a  deed  from  James  W. 
Echols  to  John  T.  Whitehead,  dated  October 
9,  1844,  and  possession  of  the  land  by  White- 
head until  his  death;  after  his  death,  pos- 
session by  Pitts,  his  administrator;  assign- 
ment of  dower  to  Catherine  Whitehead, 
widow  of  John  T.  Whitehead,  and  possession 
by  the  dowress  in  1866;  the  death  of  the 
dowress  in  1901,  and  letters  of  administra- 
tion on  John-  T.  Whitehead's  estate  to  A.  H. 
Whitehead  in  September,  1901.  The  defend- 
ant filed  pleas  of  not  guilty  and  of  title  by 
prescription.  The  verdict  was  for  the  plain- 
tiff, whereupon  the  defendant  made  a  mo- 
tibn  for  a  new  trial,  to  the  denial  of  which 
he  excepts. 

1.  When  the  plaintiff  tendered  in  evidence 
the  unrecorded  deed  from  James  W.  Echols 
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to  John  T.  Whitdliead,  dated  October  9, 
1844,  as  an  ancient  document,  the  defend- 
ant objected  to  its  admission  in  evidence  on 
the  ground  that  the  deed  was  void,  and  of  no 
effect,  because  of  insufficient  description  of 
the  land  which  it  purported  to  convey.  The 
description  of  the  land  was  as  follows:  "All 
that  tract  or  parcel  ♦  •  •  containing 
two  hundred  and  flfty-flve  acres,  more  or 
less,  it  being  part  of  the  lot  270,  and  part 
of  lot  271,  and  part  of  lot  274,  and  part  of  lot 
272,  all  In  the  17th  District  of  Harris  Ck>un- 
ty."  The  court  allowed  the  deed,  in  evidence. 
The  description  is  too  vague  and  indefinite 
for  the  deed  to  have  effect  as  a  conveyance 
of  title.  It  neither  indicates  the  shape  of 
the  tract  nor  the  metes  and  bounds  of  the 
land  purporting  to  be  conveyed.  A  deed  is 
not  Invalid  where  the  description  is  imper- 
fect, if  the  Instrument  refers  to  extrinsic 
data  by  means  of  which  the  land  may  be 
identified.  Likewise  an  ambiguous  descrip- 
tive clause  may  be  aided  by  aliunde  evidence 
But  such  Imperfect  or  ambiguous  descrip- 
tions must  not  be  confounded  with  a  de- 
scription utterly  lacking  in  deflniteness.  A 
deed  which  falls  to  describe  any  particular 
land  or  to  furnish  any  key  to. the  confines 
of  the  land  purporting  to  be  conveyed  Is 
void.  Huntress  v.  Portwood,  116  Oa.  851,  42 
8.  E.  513. 

Was  the  deed  admissible  as  color  of  title? 
The  answer  to  this  query  must  depend  on 
what  is  meant  by  "color  of  title."  In  Bev- 
erly V.  Burke,  9  Ga.  444,  54  Am.  Dec.  851, 
it  ^as  defined  to  be  "a  writing  upon  its  face 
professing  to  pass  title,  but  which  does  not 
do  it,  either  from  a  want  of  title  In  the  per- 
son making  it,  or  from  the  defective  convey- 
ance that  is  used;  a  title  that  is  imperfect, 
but  not  so  obviously  so  that  It  would  be  ap- 
parent to  one  not  skilled  In  the  law."  And 
in  Veal  v.  Bobinson,  70  Ga.  816,  It  was  said 
that  color  of  title  "Is  anything  In  writing 
purporting  to  convey  title  to  land  which  de- 
fines the  extent  of  the  claim ;  It  being  Imma- 
terial how  defective  or  imperfect  the  writ- 
ing may  be,  so  that  It  Is  a  sign,  semblance, 
or  color  of  title."  There  are  other  decisions 
of  our  court  giving  substantially  the  same 
definition.  From  this  it  will  be  seen  that 
It  Is  Immaterial  as  to  the  character  of  the 
instrument  It  ia  not  necessary  that  the 
color  of  title  be  executed  In  the  form  of  a 
deed.  Thus  it  has  been  held  that  a  ptu> 
chase  at  sheriff's  sale  and  payment  of  the 
purchase  money,  evidenced  by  a  written 
memorandum  and  receipt  by  the  sheriff  who 
made  the  sale.  Is  sufficient  to  constitute  color 
of  title  In  aid  of  possession.  Field  v.  Boyn- 
ton,  83  Ga.  289.  A  forged  bond  for  title, 
accepted  by  the  obligee  as  genuine,  without 
knowledge  of  the  fraud,  operates  as  color  of 
title  under  our  statute  of  prescription.  Grif- 
fin V.  Stamper,  17  Ga.  108;  Milieu  v.  Stines, 
81  Ga.  655,  8  S.  E.  815.  Varied  as  the  dif- 
ferent Instruments  are  which  have  been  held 
sufficient  to  constitute  color  of  title,  all  of 


our  decisions  hold  that  It  Is  necessary  that 
the  extent  of  the  claim  should  be  defined  la 
the  Instrument  Unless  the  land  is  sof- 
fidently  described  In  the  Instrument  Itself, 
or  the  description  is  of  such  a  character  that 
It  furnishes  the  means  of  Identification,  the 
extent  of  the  claim  cannot  be  defined.  The 
description  in  an  instrument  offered  as  color 
of  title  must  afford  the  means,  by  the  ap- 
plication of  aliunde  proof,  of  identifying  the 
land;  and.  If  It  Is  utterly  defective  In  this 
respect,  the  instrument  Is  not  good  as  color. 
Title  by  prescription  may  result  either  from 
twenty  years'  adverse,  actual  possession  with- 
out deed,  or  from  seven  years'  possession  under 
color  of  title.  The  only  distinction  between 
these  two  titles  by  adversary  possession  is 
that  where  actual  possession  is  relied  on 
without  the  aid  of  a  deed,  twenty  years  is 
necessary  before  prescripticm  will  ripen ;  but 
.where  the  adversary  possession  is  held  un- 
der color  of  title  the  possession  need  not  ex- 
tend beyond  seven  years.  In  the  latter  case 
the  color  of  title  aids  the  possession,  and;  un- 
less there  Is  some  description  in  the  instru- 
ment which  will  aid  the  possession  by  dis- 
closing the  character  and  extent  thereof,  the 
Instrument  relied  on  as  color  of  title  will 
be  of  no  advantage  to  the  possessor.  Actual 
possession  of  a  part  of  the  land  held  under 
paper  title  will  be  extended  to  the  boundaries 
of  the  paper  title,  and  the  prescrlber  may 
thus  acquire  a  prescriptive '  title  to  land  of 
which  he  has  only  constructive  possession. 
But  the  "description  in  a  deed  to  realty  in- 
troduced as  color  of  title  will  not  be  ex- 
tended beyond  Its  terms  because  of  a  belief 
by  the  holder  under  It  that  it  covered  land 
not  embraced  in  that  description,  nor  because 
of  any  unexpressed  intention  In  the  mind  of 
the  grantor  that  It  should  cover  land  not 
described  In  the  deed  Itself."  Williamson  v. 
Tison,  99  Ga.  791,  26  8.  E.  766.  And  If  the 
instrument  relied  on  as  color  of  title  be 
fatally  indefinite  in  description  of  the  prem- 
ises therein  referred  to,  the  actual  occupancy 
of  a  part  cannot  be  adverse  to  the  extent  of 
any  boundaries  whatever.  The  necesslly  of 
a  sufficiently  certain  description  Is  there- 
fore apparent  While  the  exact  point  has 
not  perhaps,  been  heretofore  definitely  raised 
in  this  court,  the  correctness  of  the  propoei* 
tlon  has  been  assumed.  See  Tumlln.v.  P^^ 
ry,  108  Ga.  520,  84  8.  B.  171.  And  this  con- 
clusion is  in  accord  with  the  general  current 
of  authority.  Barker  v.  By.  Co.*  125  N.  OL 
596,  84  S.  E.  701,  74  Am.  St  Bep.  668;  Mas- 
terson  v.  Todd,  6  Tex.  Civ.  App.  181,  24  S. 
W.  682;  Williams  v.  Thomas,  18  Tex.  Giv. 
App.  4'n8,  44  S.  W.  1078;  Stumpf  v.  Oster- 
hage.  111  111.  82;  Holbrook  v.  Forsythe,  112 
111.  806;  Wray  v.  B.  B.  Co.,  86  III  424; 
Wilson  V.  Johnson  (Ind.  Sup.)  48  N.  B.  930; 
1  Qyc  109a  1091;  8  Wash.  Beal  Prop.  8 
1981.  It  was  therefore  error  to  admit  the 
deed  in  evidence. 

Z  Possession    of   land  by   one's   ancestor 
cannot  be  proven  by  genoral  family  repute* 
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It  is  a  fact  wblch  must  be  eatabliflhed  by 
evidence  which  is  not  hearsay.  Family  tra- 
dition of  possession  of  the  ancestral  home 
is  objectionable  as  hearsay  testimony.  The 
Civ.  Code  1895,  |  6177,  which  permits  de- 
scent, relationship,  birth,  marriage,  and 
death  to  be  established  by  general  repute 
in  the  family,  can  have  no  reference  to  proof 
of  possession  of  land  by  the  ancestor  of  the 
claimant  of  the  title.  The  proposition  is  too 
clear  for  argument,  and  evidence  of  family  | 
history  as  to  the  possession  of  the  premises 
in  dispute  by  the  plaintiff's  intestate  was 
erroneously  admitted. 

8.  Complaint  is  made  that  the  court  al- 
lowed in  evidence  the  minutes  of  the  court 
of  ordinary  containing  the  application  of  one 
PlttB,  as  administrator  of  plalntifrs  intes-  j 
tate,  for  leave  to  sell  certain  land  therein  ! 
described.  If  the  purpose  of  this  evidence  ' 
was  to  show  possession  of  the  land  by  a  for- 
mer administrator  of  plaintiff's  intestate,  it 
was  open  to  the  objection  of  Irrelevancy.  An 
application  for  leave  to  sell  land  by  an  ad- 
ministrator is  neither  evidence  of  possession 
nor  title  in  his  intestate.  An  administrator 
may  apply  for  leave  to  sell  land  which  is 
held  adversely  to  him  at  the  time  of  the 
application.  Indeed,  if  his  purpose  is  to  re- 
cover land  held  adversely  by  an  heir,  an  or- 
der of  sale  is  a  necessary  prereQuisite.  Head 
V.  Driver,  79  Oa.  179,  8  S.  B.  621.  It  cannot 
be  said  that  an  application  for  leave  to  sell 
could,  in  any  view,  be  a  link  In  the  plain- 
tiff's chain  of  title.  The  court  should  have 
repelled  this  evidence. 

4.  The  return  of  the  commissioners  ap- 
pointed by  the  superior  court  of  Harris  coun- 
ty to  admeasure  and  assign  dower  to  the 
widow  of  J.  T.  Whitehead  was  admitted  in 
evidence  over  the  objection  of  the  defendant 
The  only  part  of  the  land  described  in  the 
return  which  related  to  the  premises  in> 
volved  in  the  suit  was  described  as  '^ten 
acres  in  front  and  north  of  the  house,  cut 
from  lot  272,"  and  the  objection  to  the  evi- 
dence was  that  the  description  was  void  for 
uncertainty,  and  not  legal  evidence  of  title. 
The  other  land  assigned  to  the  widow  in  the 
return  of  the  commissioners  was  definitely 
and  particularly  described;  but  there  was 
no  description  of  the  premises  which  are  the 
subject-matter  of  the  present  suit  For  this 
reason  the  dower  proceedings,  as  to  the  10 
acres  referred  to  in  the  return,  were  wholly 
IneffectuaL  The  extent  of  the  widow's  claim 
should  appear  from  the  return  of  the  com- 
missioners, because  the  widow  is  entitled 
only  to  possession  of  the  land  which  has  been 
defined  by  them  and  admeasured  to  her  as 
dower.  The  admeasurement  of  dower  must 
with  reasonable  clearness,  disclose  the  lines 
of  demarcation  between  the  land  which  the 
heirs  are  entitled  to  presently  enjoy  and 
that  the  enjoyment  of  which  has  been  post- 
poned till  the  widow's  death.  '^The  return 
jf  the  commissioners  should  include  a  par* 
ticular  description  of  the  land  admeasured 


and  laid  off  to  the  widow,  although  errors 
in  the  description — as  a  mistake  in  the  lot 
or  section  number— will  not  be  fatal."  14 
Cyc.  1008.  See,  also.  Smith  v.  Smith,  112  Ga. 
851,  87  S.  B.  407.  A  return  by  commissioners 
that  they  had  laid  off  "four  acres  around  the 
house"  was,  to  Stevens  v.  Stevens,  8  Dana 
(Ky.)  871,  held  to  be  fatally  bidefinite.  There 
is  no  essential  difference  In  the  procedure 
for  admeasuring  dower  and  for  setting  apart 
a  year's  support  in  land;  and  in  a  proceed- 
ing to  assign  a  year's  support  out  of  150 
acres  of  land,  to  which  proceeding  a  caveat 
had  been  filed,  it  .was  held  by  this  court  that 
a  verdict  giving  to  the  widow  "fifty  acres  of 
land  where  dwelling  house  now  stands"  was, 
as  to  this  land,  too  vague  and  uncertain  to 
be  capable  of  enforcement  Lee  v.  English, 
107  Ga.  152,  83  S.  B.  89.  The  location  of  the 
10  acres,  which  the  dower  commissioners  de- 
scribed as  being  "in  front  and  north  of  the 
house,  cut  from  lot  272,"  cannot  be  definitely 
ascertained  without  a  resort  to  extrinsic  evi- 
dence as  to  what  was  the  tract  of  land  which 
the  commissioners  intended  should  be  set 
apart  to  her  as  dower  out  of  lot  272.  It 
might  be  a  square,  a  rectangle  with  a  short 
or  long  base,  or  any  irregular  figure.  The  de- 
scription of  it  set  forth  in  the  commissioners' 
return  was  too  vague  and  uncertain  to  sup- 
port '  an  assignment  of  dower  covering  any 
part  of  land  lot  272.  This  being  true,  the  re- 
turn had  no  relevancy  to  any  issue  in  the 
case,  and  the  court  should  have  rejected  the 
same. 

The  foregoing  disposes  of  all  the  questions 
which  it  is  necessary  to  discuss,  as  the  other 
assignments  of  tfror  relate  to  matters  which 
cannot  arise  on  another  hearing  of  the  case. 

Judgment  reversed.  All  the  Justices  con* 
cur. 


(m  Ga.  7<M> 
PITTS  V.  WHITBHBAD. 
(Supreme  Court  of  Georgia.    Jan.  27,  1906.) 

DKED— VAUDITT— DSSOHIFnON  —  KJEOTiailT  — 

EVIDENCB. 

1.  A  deed  in  which  the  description  is  so  in- 
definite as  to  afford  no  means  of  Identifying  any 
land  is  inoperative  either  as  a  conveyance  of 
title  or  as  color  of  title. 

2.  In  a  suit  in  ejectment  by  an  administrator, 
where  the  defendant  was  the  plaintiff's  prede- 
cessor as  administrator  of  the  estate,  but  claims 
the  land  under  a  deed  from  anoUier,  evidence 
of  an  application  bv  defendant  as  administra- 
tor, to  sell  certain  lands  of  the  estate,  and  of 
an  order  of  the  court  of  ordinary  granting  this 
application,  the  land  sued  for  not  being  em- 
braced in  either  the  application  or  the  order, 
is  irrelevant 

3.  The  other  questions  made  will  probably  not 
again  arise  in  tnis  case,  and  there6>re  will  not 
be  passed  upon. 

(Syllabus  by  the  Court). 

Brror  from  Superior  CJourt,  Harris  Ck>unty ; 
W.  B.  Butt  Judge. 

Action  by  A.  H.  Whitehead,  administrator, 
against  I.  H.  Pitts.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed* 
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J.  H.  Martin  and  J.  B.  Burnslde,  for  plain- 
tiff In  error.  Hatcher  &  Carson,  for  defend- 
ant In  error. 

SIMMONS,  G.  J.  An  action  of  ejectment 
was  brought  against  Pitts  by  A.  H.  White- 
head, as  administrator  of  the  estate  of  John 
T.  Whitehead,  to  recover  a  tract  of  land,  part 
of  lot  271,  In  the  » Seventeenth'  District  of 
Harris  county,  Ga.  Plaintiff  relied  upon  a 
deed  from  Echols  to  John  T.  Whitehead, 
and  the  possession  of  John  T.  Whitehead 
and  of  plaintiff  as  administrator;  also  upon 
an  assignment  of  dower .  to  Catherine  T. 
Whitehead,  the  widow  of  John  T.,  and  the 
termination  of  the  dower  estate  by  the  death 
of  the  widow.  The  defendant  pleaded  the 
general  issue,  title  by  prescription,  based  on 
twenty  years'  adverse  possession  and  pos- 
session for  seven  years  under  deed  from 
Mary  Whitehead.  The  evidence  was  conflict- 
ing, the  case  turning  principally  upon  the 
question  as  to  the  location  of  a  dividing  line. 
There  was  a  verdict  for  the  plaintiff,  and 
the  defendant  made  a  motion  for  a  new 
trial.  This  was  overruled,  and  the  movant 
excepted. 

1.  Complaint  was  made  of  the  admission 
in  evidence  of  the  deed  from  Echols  to  John 
T.  Whitehead,  purporting  to  convey  "all  that 
tract  or  parcel  of  land  containing  two  hun- 
dred and  fifty-five  acres,  more  or  less,  it 
being  part  of  lot  270,  and  part  of  lot  271, 
and  part  of  lot  274,  part  of  lot  272,  all  in 
the  17th  District  of  Harris  County."  The 
objection  made  was  that  this  deed  was  void 
for  uncertainty,  there  being  no  sufficient 
description  of  the  land  conveyed.  That  the 
description  in  this  particular  deed  was  so 
indefinite  as  to  afford  no  means  of  identify- 
ing the  land  sought  to  be  conveyed,  and  that 
the  deed  was,  therefore,  inadmissible  in  evi- 
dence either  as  a  conveyance  of  title  or  as 
color  of  title,  see  Luttrell  v.  Whitehead  (this 
day  decided)  49  S.  E.  691. 

2.  Complaint  was  made  of  admitting  in 
evidence  the  minutes  of  the  court  of  ordinary 
showing  (1)  the  application  of  Pitts,  the 
present  plaintiff  in  error,  who  had  preceded 
defendant  in  error  as  administrator  of  the 
estate  of  John  T.  Whitehead,  for  leave  to 
sell  certain  lands  of  the  Intestate;  and  (2) 
the  order  of  the  court  of  ordinary  granting 
this  application.  Neither  the  application  nor 
the  order  embraced  any  part  of  lot  271,  in 
which  is  located  the  land  involved  in  the 
present  suit,  and  upon  this  ground  defend- 
ant objected  to  this  evidence.  The  applica- 
tion and  order  had  nothing  to  do  with  the 
land  in  dispute.  They  did  not  embrace  it  or 
refer  to  it,  and  were  not  admissible  for  any 
purpose. 

3.  For  the  errors  above  pointed  out,  the 
judgment  refusing  a  new  trial  must  be  re- 
versed. The  only  other  grounds  of  the  mo- 
tion for  new  trial  related  to  charges  of  the 
court  which  were  excepted  to  because  of  cer- 
tain verbal  inaccuracies.    Against  these  the 


trial  judge  will  doubtless  guard  on  the  next 
trial,  and  it  is  not  necessary,  nor  would  it 
be  profitable,  to  discuss  them  at  length. 

Judgment  reversed.  All  the  Justices  oon* 
cur. 

(121  Ga.  6T3> 
ROBT  et  al.  v.  NEWTON. 
(Supreme  Court  of  Georgia.    Jan.  27,  1905.> 

REMAINDERMAN— BIOHT  OF  POSSESSION— WASTS 

—TENANT  IN  DOWER— FORFEITURB—PBO- 

CEDUBE— ISSUES— DAMAGES. 

1.  Under  Civil  Code  1895,  S  3090,  a  remain- 
derman is  not  entitled  to  claim  immediate  pot- 
session  as  a  result  of  a  forfeiture  of  the  interest 
of  the  tenant  for  life,  unless*  it  appears  that 
there  has  been  both  permissive  and  voluntary 
waste  by  the  tenant,  or  one  for  whose  conduct 
he  is  responsible,  and  it  must  also  appear  that 
the  voluntary  waste  was  committed  wantonly, 
and  in  a  manner  evidencing  an  utter  disregard 
of  the  rights  of  the  next  taker. 

Fish,  P.  J.,  and  Lamar,  J.,  dissent 

2.  A  petition  by  heirs  at  law  against  a  dow- 
ress  alleged  acts  of  waste,  and  prayed  for  a 
forfeiture  of  the  estate  of  the  tenant  in  dower, 
and  in  the  alternative  for  damages  in  the  event 
the  evidence  did  not  establish  a  forfeiture. 
There  was  no  special  demurrer  to  the  petition. 
Held,  that  at  the  trial  the  judge  should  have 
submitted  both  issues  to  the  jury  without  any 
written  request  asking  the  submission  of  the 
question  of  damages. 

3.  There  was  no  evidence  to  authorize  a  for- 
feiture, but  there  was  evidence  which  would 
have  authorized  a  finding  in  favor  of  the  plain- 
tiff on  the  question  of  damages,  and  it  was  error 
not  to  submit  this  issue  to  the  jury. 

(Syllabus  by  the  Court.) 

Birror  from  Superior  Court,  Jasper  Gotin- 
ty;    H.  G.  Lewis,  Judge. 

Action  by  Kate  M.  Roby  and  others  against 
Cornelia  Newton.  Judgment  for  defendant, 
and  plaintiffs  bring  error.    Reversed. 

This  was  an  action  by  the  heirs  at  law  of 
a  decedent  against  his  widow,  who  was  in 
possession  of  a  tract  of  land  which  had  been 
set  apart  as  her  dower,  upon  which  land 
was  situated  the  mansion  house  and  other 
improvements.  It  is  alleged  that  the  widow 
has  committed  waste,  In  that  she  haa  al- 
lowed the  Improvements  to  become  out  of  re- 
pair, and  has  also  actually  destroyed  other 
improvements,  as  well  as  having  cut  timber 
growing  upon  the  land.  It  is  also  alleged 
that  the  acts  complained  of  were  done  wan- 
tonly, with  a  deliberate  intention  to  Injure 
the  plaintiffs;  that  the  defendant  is  insolv- 
ent, and  has  no  property  except  her  dow^ , 
unless  it  be  some  small  personal  property  of 
trifling  value,  which  Is*  incumbered  by  lienji 
exceeding  in  amount  the  value  of  the  prop- 
erty ;  and  that  the  defendant  has  cleared  up 
lands,  and  threatens  to  clear  up  other  lands 
and  destroy  the  timber  thereon,  while  the 
cleared  ^  land  and  uncleared  land  is  now  in 
that  pr6portlon  that  a  prudent  person  would 
desire.  The  prayers  were  that  the  plain- 
tiffs recover  the  land  as  forfeited  to  them 
by  the  acts  of  waste  complained  of;  that.  In 
the  event  tills  prayer  Is  denied,  they  recover 
damages ;  and  that  the  defendant  be  restrain- 
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ed  from  farther  acts  of  waste  tending  to  the  | 
permanent  injury  of  the  freehold.  The  an- 
swer of  the  defendant,  was,  In  ^ect,  a  gen- 
eral denial  of  all  the  material  allegations  of 
the  petition.  The  trial  resulted  in  a  verdict 
for  the  defendant,  and  the  case  la  here 
npon  an  assignment  of  error  by  the  plain- 
tiffs complaining  of  the  overruling  of  their 
motion  for  a  new  trial. 

J.   D.  Kllpatrlck,   for   plaintiffs  In   error. 
Qreene  F.'  Johnson,  for  defendant  In  error. 

COBB,  J.  1.  By  the  ancient  common  law 
the  only  persons  punishable  for  waste  were 
guardians  In  chivalry,  tenants  In  dower  and 
by  the  curtesy.  Lessees  for  life  and  for 
years  were  not  liable.  This  distinction  waa 
made  for  the  reason  that  tenancies  of  the 
character  first  named  were  created  by  law, 
and  the  law  must  therefore  furnish  a  rem- 
edy for  a  violation  of  the  rights  of  the  owner 
of  the  inheritance;  and  lessees  for  life  or 
for  years  acquired  their  Interest  by  con- 
tract with  the  owner  of  the  fee,  who  could 
have  protected  himself  against  loss  In  this 
respect  The  punishment  for  waste  by  the 
common  law  was  single  damages.  2  Scribner 
on  Dower  (2d  Ed.)  795.  This  was  also  the 
punishment  under  the  statute  of  Marlbrldge. 
8  Wash.  Real  Prop,  (eth  Ed.)  p.  584.  By  the 
statute  of  Gloucester  all  tenants  for  life  or 
years  were  made  liable  for  waste,  and  it 
was  provided  that  the  tenant  should  forfeit 
*'the  thing  that  he  hath  wasted,"  and  also 
pay  treble  damages.  Id.  It  was  determined 
that  under  the  words  above  quoted  the  place 
was  also  forfeited,  and  that.  If  the  waste  be 
here  and  there  over  a  wood,  the  whole  wood 
should  be  forfeited,  or,  If  In  several  rooms 
of  a  house,  the  whole  house ;  but  if  It  should 
be  done  in  only  one  end  of  the  wood  or  In 
one  room  of  the  house,  If  these  places  could 
be  conveniently  separated  from  the  rest,  the 
thing  wasted  and  subject  to  forfeiture  would 
be  such  places  only,  and  not  the  whole  es- 
tate«  2  Bl.  Com.  288.  There  are  statements 
that  at  common  law  a  dowress  was  liable 
for  permissive  as  well  as  voluntary  waste; 
but  Mr.  Park,  in  his  work  on  Dower,  Bays 
that  the  researches  of  Mr.  Hargrave,  as  well 
as  bis  own,  failed  to  find  any  authority  to 
that  effect  See  Park  on  Dower,  p.  857.  In 
28  Am.  &  Eng.  Enc.  Law  (Ist  Ed.)  p.  894, 
we  find  the  statement  that  the  better  opin- 
ion seems  to  be  that  the  tenant  In  dower  Is 
not  liable  for  mere  permissive  waste,  and 
that  this  Is  especially  true  If  she  deals  with 
the  estate  as  a  prudent  person  would  deal 
with  it  If  he  owned  it  absolutely.  See,  In 
this  connection,  14  Cyc.  1014  et  seq.  In  Par- 
ker V.  Chambliss,  12  Ga.  285,  It  was  held  that 
the  dowress  was  liable  for  waste  committed 
on  the  estate,  but  that  she  did  not  thereby  for- 
feit her  estate  and  treble  damages,  as  pro-, 
vided  by  the  statute  of  Gloucester ;  the  rem- 
edy against  her  being  an  action  on  the  case 
in  the  nature  of  waste  to  recover  the  actual 
damage  done  to  the  estate^  or  Injunction  to 


restrain  her  from  committing  waste.  It 
appears  from  the  original  record  that  that 
case  was  tried  upon  an  agreed  statement  of 
facts,  which  set  forth  merely  that  the  dow- 
ress had  "committed"  waste.  It  does  not 
appear  whether  the  waste  was  permissive  or 
voluntary,  but  the  use  of  the  word  ''commit- 
ted" would  lead  to  the  Inference  that  the 
waste  was  of  the  latter  character.  The  rul- 
ing In  that  case  was  to  the  effect  that  the 
statute  of  Gloucester  was  of  force,  so  far  as 
It  made  a  tenant  in  dower  liable  in  damages 
for  waste,  but  that  the  harsh  and  stringent 
remedy  of  forfeiture  and  treble  damages, 
which  was  doubtless  Intended  fo^  the  benefit 
of  the  feudal  heir,  was  not  adapted  to  our 
conditions,  and  therefore  never  became  a 
part  of  our  law.  The  question  as  to  what 
would  be  waste  by  a  dowress  was  distinctly 
left  open.  The  Code  which  went  Into  effect 
In  18G8  embraced  within  It  the  provisions 
now  contained  In  the  Civil  Code  of  1895, 
8  3090,  which  Ijb  as  follows:  '*The  tenant 
for  life  is  entitled  to  the  full  use  and  enjoy- 
ment of  the  property,  so  that  In  such  use  he 
exercises  the  ordinary  care  of  a  prudent 
man  for  Its  preservation  and  protection,  and 
commits  no  acts  tending  to  the  permanent 
Injury  of  the  person  entitled  In  remainder 
or  reversion.  For  the  want  of  such  care, 
and  the  willful  commission  of  such  acts,  he 
forfeits  his  Interest  to  the  remainderman.  If 
he  elects  to  claim  Immediate  possession." 
The  dowress  being  a  tenant  for  life,  she 
holds  her  estate  with  all  the  privileges  of 
such  a  tenant,  and,  unless  otherwise  pro- 
vided, subject  to  all  the  liabilities  of  tenants 
of  that  character.     See,  in  this  connection. 

Rusk  V.  HUl,  121  Ga. ,  49  S.  B.  261.    This 

section  does  not  distinctly  declare  that  a 
tenant  for  life  Is  liable  for  actual  waste,  or 
will  be  enjoined  from  committing  threatened 
waste,  but  It  has  been  held  since  the  Code 
that  such  is  the  law.  Dickinson  v.  Jones,  86 
Ga.  97;  Smith  v.  Smith,  105  Ga.  106,  81  S. 
E,  135  (2);  Kollock  v.  Webb,  113  Ga.  762, 
39  S.  E.  339.  In  Woodward  v.  Gates,  88  Ga. 
213,  It  was  said  that  the  effect  of  the  Code 
was  to  restore  that  part  of  the  statute  of 
Gloucester  in  reference  to  forfeiture  for 
waste,  but  that  the  rule  as  to  treble  dam- 
ages was  not  re-enacted.  W^hile  the  section 
of  the  Code  does  not  use  the  terms  "permis- 
sive waste"  or  "voluntary  waste,"  or  the 
term  "waste"  at  all,  still  an  analysis  of  that 
section  will  Indicate  that  its  author  had  Ib 
mind  the  distinction  between  the  tn'o  classes 
of  waste.  It  imposes  upon  the  life  tenant 
the  duty  of  exercising  the  ordinary  care  of 
a  prudent  man  for  the  preservation  and  pro* 
tectlon  of  the  estate,  and  the  failure  to  d6 
this  is  permissive  waste;  and  it  also  pro- 
hibits the  commission  of  any  act  tending  to 
the  permanent  injury  of  the  person  entitled 
In  remainder  or  reversion,  and  the  commis- 
sion of  such  acts  Is  voluntary  waste.  A  lia- 
bility both  for  permissive  and  voluntary 
waste  Is  therefore  Imposed  upon  the  tenant 
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for  life,  and  all  snch  tenants  are  liable  to 
the  reversioner  or  remainderman  for  actual 
damages  resulting  from  waste  of  either  char- 
acter. 

It  is  now  to  be  determined  when  waste  will 
work  a  forfeiture.  The  Ck)de  does  not  use 
the  language  of  the  statute  of  Gloucester, 
and  limit  the  forfeiture  to  the  thing  wasted* 
but  when  a  forfeiture  results  it  is  the  'in- 
terest" of  the  tenant,  which  would  seem  to 
be  his  entire  interest  in  the  premises,  with- 
out reference  to  what  portion  of  the  estate 
was  the  particular  subject  of  the  wasta 
After  declaring  the  degree  of  care  that  the 
tenant  shall  exercise,  and  the  acts  which  he 
is  prohibited  ftom  doing,  the  Code  provideB 
that  a  forfeiture  results  **for  the  want  of 
such  care  and  the  willful  commission  of  such 
acts,"  if  the  remainderman  elects  to  claim 
immediate  possession.  It  is  said  that  "and" 
should  be  here  construed  "or,"  and  that  the 
section  should  read  that  **a  forfeiture  results 
from  the  want  of  such  care  or  the  willful 
commission  of  such  acts,"-  or  should  read, 
"for  the  want  of  such  care,  as  well  as  for 
the  commission  of  such  acts";  thus  making 
a  forfeiture  result  either  from  permissive 
or  from  voluntary  waste.  It  is  also  contend- 
ed that  the  word  "willful"  should  be  con- 
strued to  mean  simply  intentional,  and  not 
to  convey  the  idea  of  malice,  evil  intent,  or 
wantonness^  Forfeitures  are  not  favored  by 
the  law.  Statutes  providing  forfeitures,  and 
thereby  imposing  upon  individuals  penalties 
greater  than  the  payment  of  the  actual  dam- 
ages which -their  wrongful  acts  have  caused 
others  to  suffer,  are  penal  in  their  nature, 
and  must  be  construed  strictly  against  the 
persons  claiming  the  forfeitures;  practical- 
ly the  same  rule  of  construction  being  adopt- 
ed as  is  usually  followed  in  the  interpreta- 
tion of  criminal  laws.  See  22  Am.  ft  Bng. 
Enc.  Law  (2d  Bd.)  654.  In  a  penal  statute 
the  word  "willful"  genially  means  with 
a  bad  purpose;  an  evil  puipose;  without 
ground  for  believing  the  act  to  be  lawful. 
Hateley  v.  State,  118  Ga.  81,  44  S.  B.  852, 
and  dt  While  in  interpreting  statutes  it  is 
sometimes  permissible  to  read  "and"  "or," 
we  do  not  think  that  in  a  statute  which  im- 
poses a  forfeiture  or  a  penalty  this  change  in 
wording  should  be  made  by  construction 
when  by  the  terms  of  the  statute  as  framed 
it  requires  the  concurrence  of  two  things 
to  work  a  forfeiture  or  impose  the  penalty, 
and  the  result  of  a  change  in  the  verbiage 
would  have  the  effect  to  bring  about  a  for- 
feiture or  penalty  by  an  existence  of  only 
one  of  the  two  things.  The  statute,  in  effect, 
says  that  a  forfeiture  shall  result  whenever 
the  tenant  is  guilty  of  both  permissive  and 
voluntary  waste,  and  voluntary  waste  of  that 
charact^  which  is  committed  wantonly  and 
in  such  a  way  as  to  evidence  an  utter  disre- 
gard for  the  rights  of  those  who  are  there- 
after to  take.  There  was  nothing  in  either 
the  statute  of  Marlbridge  or  of  Gloucester 
which  required  that  acts  of  waste  should  be 


willful  in  the  sense  just  referred  to,  and  it 
may  be  that  neither  of  these  statutes  was 
intended  to  apply  to  permissive  waste;  there 
being  some  language  in  each,  and  especially 
in  the  former,  from  which  it  might  be  in- 
ferred that  the  remedies  provided  in  those 
acts  were  to  be  resorted  to  in  case  of  volun- 
tary waste  only.  But  whether  this  be  so  or 
not  it  is  unnecessary  for  us  to  defiemilne,  as 
we  feel  satisfied  that  our  Code  makes  the 
forfeiture  depend^it  not  only  on  the  concur- 
rence of  permissive  and  voluntary  waste,  but 
voluntary  waste  of  that  character  which  is 
above  indicated.  See,  in  this  connection,  Aus- 
tell V.  Swann,  74  Ga.  281.  The  tenant  is  lia- 
ble in  damages  for  waste  of  any  character, 
but  he  is  not  liable  to  forfeiture  unless  he 
commits  that  character  of  waste  which  a 
court  of  equity  would  enjoin  as  equitable 
waste  in  a  case  where  the  tenant  holds  with- 
out impeachment  of  waste;  and  the  rule  is 
clear  in  such  cases  that  the  waste  must  be 
wanton,  and  committed  In  such  a  manner  as 
to  indicate  an  utter  disregard  of  the  rights 
of  those  who  are  thereafter  to  take.  See 
Belt  V.  Simkins,  118  Ga.  894,  39  S.  B.  430. 

2^  While  a  forfeiture  of  an  estate  for  life 
will  not  result  from  waste  unless  there  is 
both  permissive  and  voluntary  waste,  and 
the  latter  is  of  the  character  above  indicated, 
still  the  one  who  is  to  take  after  the  termina- 
tion of  the  life  estate  Is  entitled  to  damages 
for  waste  which  is  either  permissive  or  v<d- 
untary.  The  permissive  waste  which,  ac- 
cording to  our  Code,  would  authorize  a  re- 
covery of  damages,  is  that  resulting  from  a 
failure  to  use  the  ordinary  care  of  a  pru- 
dent man  for  the  preservation  and  protec* 
tlon  of  the  property;  and  the  voluntary  waste 
is  the  commission  of  acts  which  tend  to  the 
permanent  injury  of  him  who  is  to  take  in 
the  future.  The  tenant  for  life  is  entitled  to 
the  full  use  and  enjoyment  of  the  property; 
the  only  restriction  upon  this  use  being  that 
the  estate  of  those  who  are  to  follow  hUn  in 
possession  shall  not  be  permanently  dimin- 
ished in  value  by  neglecting  to  do  that  which 
an  ordinarily  prudent  person  would  do  in 
the  preservation  of  his  own  property,  or  by 
doing  those  things  which  are  not  necessary 
to  the  full  enjoyment  of  the  particular  es- 
tate, and  which  have  the  effect  to  pennanent- 
ly  diminish  the  value  of  the  future  estate. 
Many  things  were  held  to  be  acts  of  waste 
at  common  law  which  would  not  be  such  in 
this  state.  The  clearing  of  land  was  waste 
in  England,  but  such  is  not  waste  in  Geor- 
gia, provided  the  land  cleared  still  leaves  the 
proportion  of  cleared  land  to  uncleared  land 
such  as  an  ordinarily  prudent  person  would 
maintain  upon  his  own  property.  Chapman 
V.  Schroeder,  10  Ga.  825;  Woodward  v.  Gates, 
38  Ga.  205  (5);  Small  v.  Slocumb,  112  Ga. 
281,  37  S.  E.  481,  53  U  B.  A.  130,  81  Am.  St. 
Bep.  60.  The  feudal  system,  which  furnish- 
ed the  reasons  for  the  common-law  rule  that 
a  dowress  was  liable  in  damages  for 
waste,  and  which  brought  about  the  stat- 
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utes  aboTe  referred  to  applying  the  same  mle 
to  other  tenants  for  life,  and  Impofling  harsh 
penalties  not  known  to  the  common  law, 
never  haying  been  of  force  in  this  state,  the 
harsh  and  stringent  rules  applied  in  some 
English  cases  in  determining  what  was  waste 
are  not,  and  never  were,  suited  to  the  con- 
ditions of  oiir  people,  and  therefore  never 
became  a  part  of  our  law.  Therefore  our  law 
determines  the  question  as  to  what  is  waste 
by  looking  alone  at  the  rights  of  two  indi- 
viduals, one  in  possession  of  the  estate  for  a 
limited  time,  and  the  other  who  is  to  take 
after  the  lapse  of  that  time,  without  regard 
to  any  system  of  tenures  of  which  the  estates 
In  question  formed  a  component  part  In 
England  the  courts  were  bound  to  look,  not 
only  to  the  rights  of  the  individuals  who 
were  owners  of  the  estate,  but  also  to  the 
rights  of  the  lord  paramount  under  the  sys- 
tem which  public  policy  demanded  should  be 
maintained.  Therefore  under  our'  law  the 
tenant  for  life  must  not  be  harassed  and  dis- 
turbed by  the  Interference  of  the  reversioner 
or  remainderman,  unless  It  be  clearly  shown 
that  the  rights  of  the  latter  as  the  ultimate 
owner  of  the  property  are  imperiled  by  the 
conduct  of  the  tenant  Dower  is  favored  by 
the  law,  and  a  tenant  In  dower,  of  all  other 
tenants,  is  entitled  to  the  enjoyment  of  her 
estate  free  from  the  undue  espionage  and  in- 
termeddling of  the  heirs  of  her  husband,  or 
those  who  claim  under  them.  When  waste 
of  a  character  which  will  work  a  forfeiture 
has  been  committed,  the  reversioner  may 
elect  either  to  claim  damages  or  to  claim 
immediate  possession.  Can  he  claim  imme- 
diate possession,  and  also  pray  that,  in  the 
event  his  evidence  does  not  authorize  such 
claim,  damages  to  the  estate  in  reversion 
may'  be  assessed?  That  is,  can  a  suit  be 
brought  in  which  the  petition  contains  two 
counts,  one  alleging  facts  upon  which  a  for- 
feiture is  claimed  and  immediate  posses- 
sion prayed  for,  and  another  allege  facts  up- 
on which  damages  are  claimed?  It  may  be 
that  under  our  Uberal  system  this  would  be 
allowed,  but  certainly  a  petition  which,  al- 
though not  separated  into  two  counts  in  ac- 
cordance with  the  rules  of  good  pleading, 
has  prayers  in  the  alternative  praying  for  a 
forfeiture  if  forfeiture  is  established,  and,  if 
not  for  damages,  would  be  maintainable  un- 
less there  is  a  special  demurrer  filed  at  the 
first  term  complaining  of  the  misjoinder  and 
of  the  informal  way  in  which  the  two  claims 
are  pleaded  together.  The  petition  in  the 
present  case  being  of  the  character  just  re- 
ferred to,  and  there  being  no  special  demur- 
rer to  the  same,  the  plaintiffs  were  entitled 
to  have  both  issues  submitted  to  the  jury, 
and  it  was  the  duty  of  the  judge  to  submit 
the  same,  even  though  no  written  request 
was  made  to  that  effect 

3.  The  evidence  did  not  authorize  a  finding 
tbat  the  estate  had  been  forfeited.  But  there 
was  some  evidence  from  which  a  jury  might 


find  that  there  was  permissive  waste  proved 
in  some  instances,  as  well  as  acts  of  volunta- 
ry waste,  which  would  result  In  a  deprecia- 
tion of  the  value  of  the  inheritance,  and 
thereby  entitle  the  plaintiffs  to  damages. 
As  the  judge  failed  to  submit  the  question  of 
damages  to  the  jury,  a  new  trial  should  have 
been  granted  on  this  ground. 

There  was  no  error  in  allowing  the  dow- 
ress  to  testify  as  to  the  motive  with  which 
she  committed  the  alleged  acts  of  waste.  See 
Acme  Brewing  Go.  v.  Ralhroad  Co.,  115  Ga. 
495,  42  S.  B.  8  (9);  Baxley  v.  Baxley,  117 
Ga.  62,  43  S.  B.  436  (4).  There  was  no  error 
in  failing  to  charge  on  the  subject  of  a  per- 
manent injunction  against  waste,  as  the  evi- 
dence did  not  show  any  threatened  waste 
which  rendered  an  Injunction  necessary. 
While  the  judge,  in  an  equity  case,  may,  in 
his  discretion,  submit  the  issues  of  fact  to 
the  jury  by  appropriate  questions,  the  statute 
declares  that  he  shall  do  this  when  either 
party  makes  a  request  to  that  effect  after  the 
case  is  called  for  trial,  and  before  the  begin- 
ning of  the  introduction  of  evidence.  Glv. 
Code  1895,  8  4849.  The  record  does  not  show 
that  the  request  that  the  case  be  submitted 
to  the  Jury  In  the  form  of  questions  was 
made  before  the  Introduction  of  evidence, 
and  this  may  have  been  the  reason  why  the 
judge  refused  to  submit  the  issues  in  this 
manner. 

Judgment  reversed.  All  the  Justices  con- 
curring. 

LAMAR,  J.  (concurring  specially).  As 
clearly  shown  in  the  foregoing  opinion  by 
Judge  COBB,  the  law  applicable  to  the  for- 
feiture of  estates  as  contained  in  the  CivU 
Code  of  1895,  8  3090,  is  peculiar  to  this  state. 
It  differs  from  that  at  common  law  and  from 
the  ancient  English  statutes.  On  this  branch 
of  the  case,  therefore,  the  decision  cannot  be 
controlled  by  a  consideration  of  general  au- 
thorities. The  principle  announced  is  far- 
reaching.  It  covers  any  life  estate  created 
by  deed  or  will,  and  is  not  limited  in  its  ap- 
plication to  dower,  the  favorite  of  the  law. 
While  I  concur  in  the  judgment  and  in  the 
ruling  as  to  the  effect  of  the  evidence,  I  am 
unable  to  agree  to  the  proposition  announced 
In  the  first  headnote  that  there  must  be  a 
concurrence  of  permissive  and  voluntary 
waste  before  a  forfeiture  can  result  The 
practical  effect  of  that  construction  will  be 
that  in  hardly  any  Instance  could  a  forfeiture 
result,  no  matter  how  great  the  waste  or 
how  serious  the  consequences  to  the  remain- 
derman. For  rare,  indeed,  will  be  the  case 
where  the  damage  results  from  the  operation 
both  of  action  and  inaction  at  the  same  time. 
Taking,  for  example,  the  case  of  a  city  lot 
with  a  house  thereon,  I  understand  the  ruling 
to  involve  the  proposition  tbat,  if  the  life  ten- 
ant should  permit  the  building  to  rot  to  the 
ground,  no  forfeiture  could  be  declared,  be- 
cause, while  the  waste  was  permissive,  it  was 
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not  at  the  same  time  voluntary.  On  the  oth- 
er hand,  if  the  life  tenant  should  willfully 
tear  down  the  house,  a  forfeiture  could  not 
result,  because,  though  the  waste  was  volun- 
tary, it  was  not  also  permissive.  But  the 
result  to  the  remainderman  is  the  same,  and 
the  purpose  of  the  statute  is  to  protect  him 
against  both  classes  of  misconduct  This  is 
sought  to  be  accomplished  in  each  case  in 
the  same  way,  and  by  imposing  a  forfeiture 
as  a  penalty  whether  the  waste  be  by  acts  of 
omission  or  commission.  This  view  is  sus- 
tained by  the  recognition  in  the  Civil  Code 
of  1895,  §  3090,  of  the  existence  of  the  two 
classes  of  waste;  by  the  separation  of  the  two 
classes  In  the  first  sentence,  although  they 
are  united  by  the  word  ''and/'  The  word 
"and"  there  is  clearly  separative,  and  oper- 
ates as  a  disjunctive.  It  has  the  same  effect 
in  the  last  sentence,  which  de&ls  with  the 
two  classes  of  acts  out  of  which  the  for- 
feiture may  grow.  This  is  made  specially  ap- 
parent by  an  examination  of  the  punctua- 
tion. "For  the  want  of  such  care,  and  the 
willful  commission  of  such  acts,  he  forfeits 
his  interest  to  the  remainder."  The  use  of 
the  comma  before  the  word  "and'*  makes 
the  last  clause  parenthetical,  and  fully  Justi- 
fies a  reading  that  for  the  want  of  such  care 
he  forfeits  his  interest,  and  likewise  for  the 
willful  commission  of  acts  tending  to  the 
permanent  injury  of  the  person  entitled  in 
remainder  he  forfeits  his  interest  to  the  re- 
mainder. The  first  sentence  prohibits  waste 
by  permissive  acts  and  also  by  voluntary 
acts.  The  penalty  is  adjusted  to  this  double 
prohibition.  It  makes  a  forfeiture  result 
from  the  want  of  such  care,  and  also  result 
from  the  willful  commission  of  voluntary 
acts  amounting  to  w^ste.  Of  course,  for- 
feiture will  never  result  from  slight  acts  of 
waste.  This  is  clearly  involved  in  the  lan- 
guage of  the  section.  The  penalty  is  im- 
posed for  such  serious  acts  as  tend  to  the 
permanent  Injury  of  the  person  In  remain- 
der, or  to  that  class  of  negligence  which  fails 
to  preserve  and  protect  the  corpus.  But 
when  by  action  or  Inaction  the  character, 
quality,  or  value  of  the  property  Is  being  de- 
stroyed, the  wrongdoer  must  suffer  the  pen- 
alty of  a  forfeiture.  Nor  can  he  complain, 
for  It  Is  brought  about  by  his  own  disre- 
gard of  the  rights  of  the  one  who  is  to  come 
after.  Nor  will  It  do  to  say  that  the  remain- 
derman has  a  remedy  by  injunction  to  stay 
waste,  or  for  damages  for  waste  already  com- 
mitted. The  remainderman  is  frequently  so 
far  removed  as  not  to  know  what  is  being 
done  with  the  property.  Injunction  could  not 
restore  what  had  been  destroyed.  Damages 
might  not  be  recoverable  out  of  an  insolvent 
life  tenant  The  adequate  means  by  which 
the  law  secures  the  rights  of  one  and  the  per- 
formance of  duty  by  the  other  is  the  declara- 
tion in  advance  that  a  forfeiture  shall  result 
from  these  serious  transgressions.  And 
whila  forfttitores  are  not  favored,  they  are 


not  so  far  disfavored  as  to  be  unenforceable 
in  a  case  expressly  provided  for  by  law. 

In  these  views  I  am  authorised  to  state 
that  Justice  FISH  concurs. 


(12t  G«.  e»7) 
DORSET  V.  COLUMBUS  B.  CO. 
(Supreme  Court  of  Georgia.    Jan.  27,  1905.) 

ACTION    FOB    WBONOFX7L    DEATH— PETITION. 

1.  The  amendments  allowed  when  the  case  was 
returned  to  the  court  below  did  not  cure  the 
defect  apparent  in  the  petition  when  it  was  be- 
fore this  court  on  a  former  occasion  (46  S.  E. 
635.  119  6a.  363).  to  wit,  that  it  was  neces- 
sarily inferable  from  the  plaintifiTs  allegations 
that  her  son,  for  whose  homicide  she  sued,  could, 
by  the  exercise  of  reasonable  care,  have  avoided 
the  consequences  of  the  defendant's  negli^nce; 
and  it  was  therefore  not  error  to  sustam  the 
demurrer  to  the  petition  as  amended. 

(Syllabus  by  the  Court) 

Error  'from  City  Court  of  Ciolumbns;  J. 
L.  Willis,  Judge. 

Action  by  Louis  Dorsey  against  the  0>- 
lumbus  Railroad  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

W.  R.  Hammond  and  John  D.  Little,  for 
plaintiff  in  error.  L.  F.  Garrard,  F.  U.  Gar- 
rard, J.  H.  Martin,  and  Ocil  Neill,  for  de- 
fendant in  error. 

CANDLER,  J.  This  case  has  once  before 
been  before  this  court  on  exceptions  to  the 
overruling  of  a  demurrer  to  the  plaintifTs 
original  petition,  and  the  Judgment  of  the 
lower  court  was  reversed  on  the  ground  that 
the  petition  showed  that  the  plaintiff's  de- 
cedent could,  by  the  exercise  of  ordinary  dili- 
gence, have  avoided  the  consequences  of  the 
defendant's  negligence  which  it  was  alleged 
caused  his  death.  See  0>lumbus  R.  Co.  v. 
Dorsey,  119  Ga.  363,  46  S.  E.  635,  for  a  full 
statement  of  the  allegations  of  the  original 
petition.  When  the  case  was  again  called 
in  the  court  below,  and  before  the  remittitur 
from  this  court  had  been  made  the  judg- 
ment of  that  court,  the  plaintiff,  by  leave  of 
court,  amended  her  petition.  To  the  petition 
as  amended  the  defendant  again  demurred, 
and  its  demurrer  was  sustained.  E2rror  Is 
now  assigned  on  the  Judgment  sustaining  the 
demurrer  to  the  amended  petition. 

In  the  original  petition  it  was  alleged  that 
the  plalntifiTs  son,  for  whose  homicide  she 
sued,  while  in  the  exercise  of  his  duty  as 
a  lineman  of  a  telephone  company  on  whose 
poles  the  wires  of  the  defendant  were  strung, 
came  in  contact  with  a  wire  of  the  defendant 
from  which  the  Insulation  had  been  negli- 
gently allowed  to  wear  off,  and  that  "by 
reason  of  said  contact  he  received  a  heavy  and 
dangerous  charge  of  electricity  through  his 
body,  by  means  of  which  he  was  Instantly 
killed."  From  the  opinion  of  Mr.  Justice 
Turner  delivered  when  the  case  was  here  be- 
fore it  appears  that  in  the  argument  at  that 
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time  *'it  was  conceded  by  counsel  for  the  de- 
fendant in  error  [now  the  plaintiff  in  error] 
that  It  was  to  be  presumed  that  this  unfor- 
tunate lineman  did  know  that  the  wire  of  the 
plaintiff  in  error  was  strung  upon  the  pole 
of  the  telephone  company,  and  that  he  also 
knew  that  at  or  near  the  pole,  and  for  sev- 
eral feet  on  each  side  of  it,  the  wire  was 
naked,  or  without  necessary  insulation." 
The  amendment  offered  and  allowed  when 
the  case  went  back  to  the  lower  court  is  not 
altogether  consistent  with  the  original  peti- 
tion. It  is  now  alleged  that  'there  would 
have  been  no  danger  in  the  said  Claude  Dor- 
sey's  coming  in  contract  with  said  uninsu- 
lated wire  unless  he  had  likewise  at  the 
same  time  come  In  contact  with  some  con- 
ductor connected  with  the  earth,  thereby 
completing  an  electrical  circuit;  that  he 
passed  the  dangerous  wire  in  safety  going 
up  the  pole;  and  that  by  an  accident  the 
wood  of  the  pole  in  which  one  of  the  spurs 
attached  to  his  foot  was  fastened  gave  way, 
the  spur  slipped,  and  he  fell  in  such  a  way 
that  his  foot  came  in  contact  with  the  de- 
fendant's uninsulated  wire  and  his  head  with 
one  of  the  wires  of  the  telephone  company, 
thus  completing  an  electrical  circuit,  and 
causing  his  body  to  receive  the  current  of 
electricity  which  brought  about  his  death. 
It  iis  also  alleged  that  "said  Claude  Dorsey 
was  not  an  experienced  lineman,  but  was  new 
in  the  business,  •  «  •  and  because  of 
his  inexperience  he  did  not  know  and  fully 
understand  the  danger  of  coming  in  contact 
with  said  wire,  unless  at  the  same  time  he 
was  handling  the  telephone  wires  above,  and 
therefore  was  not  guilty  of  negligence  in  com- 
ing in  contact  with  the  same,  he  not  being 
engaged  at  the  time  in  handling  the  tele- 
phone wires  above,  but  only  In  fastening 
braces  to  the  cross-arms  which  supported 
said  telephone  wires.*'  Here,  we  think,  is 
the  key  to  the  whole  case.  By  necessary  in- 
ference from  the  amendment  Dorsey  knew 
that  an  electrical  circuit  formed  by  the  con- 
tact of  his  body  with  the  uninsulated  wire 
on  the  one  hand  and  the  grounded  telephone 
wire  on  the  other  would  be  dangerous  to  life. 
He  knew  that  the  defendant's  wire  was  de- 
fectively insulated,  for  he  passed  it  on  his 
way  going  up  the  pole.  While  not  "handling" 
the  telephone  wires,  he  was  in  close  prox- 
imity to  them — ^fastening  braces  to  the  cross- 
arm  that  supported  them.  He  must  have 
known  (there  is  no  allegation  to  the  contrary) 
that  the  position  of  a  lineman  at  the  top  of 
a  telephone  pole  is  not  secure,  and  that  there 
is  ever  present  the  hazard  of  a  slipping  spur 
or  a  rotten  piece  of  wood.  With  full  know- 
edge  of  the  defective  Insulation  of  the  de- 
fendant's wire,  and  of  the  certainty  of  re- 
ceiving the  death-dealing  current  should  he 
come  in  contact  with  that  wire  and  another 
grounded  wire  at  the  same  time,  he  placed 
himself  in  a  position  where  that  combination 
of  circumstances  was  likely  to  be  brought 
about,  and  was  brought  about    The  amend- 


f  ment  made  no  better  case  than  did  the  origi- 
nal petition,  and  it  was  not  error  to  sustain 
the  demurrer. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(121  Oa.  59S) 
DB  FLORIN  V.  STATE. 
(Supreme  Court  of  Georgia.    Jan.  26,  1905.) 

LOTTERY — WHAT   0OITSTiTUT£8. 

1.  A  "suit  dub,"  whose  members  pay '  to  a 
tailor  $1  per  week,  and  which  holos  weekly 
drawings,  as  a  result  of  which  the  member  hold- 
ing the  lucky  number  receives  from  the  tdlor 
a  suit  of  clothes,  and  then  ceases  to  be  a  mem- 
ber of  the  dub.  is  a  scheme  in  the  nature  of  a 
lottery.  This  is  so  although  an  unludcy  mem- 
ber, who  continues  to  paj  his  $1  weekly  for  80 
weeks  Is  entitled  to  a  SO-doUar  suit  of  dothes 
regardless  of  the  result  of  the  drawings. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Richmond  Coun- 
ty; W.  F.  Eve,  Judge. 

Richard  De  Florin  was  convicted  of  carry- 
ing on  a  lottery,  and  brings  error.    Affirmed. 

Chas.  P.  Pressley  and  Bryson  Crane,  for 
plaintiff  In  error.  D.  G.  Fogarty,  for  the 
State. 

CANDLER,  J.  The  sole  question  present- 
ed for  our  decision  is  whether,  under  the 
facts  stated  below,  the  accused  was  guilty 
of  the  offense  of  carrying  on  a  lottery.  De 
Florin  operated  what  was  known  as  a  "suit 
club."  The  plan  of  the  club  was  as  follows : 
Thirty  men  paid  $1  each  to  De  Florin,  who 
was  a  tailor,  and  neceived  cards  bearing 
numbers  from  1  to  30.  Once  a  week  slips  of 
paper  bearing  numbers  corresponding  to 
those  on  the  cards  of  the  members  were 
placed  in  a  box,  and  some  disinterested  per- 
son drew  therefrom  one  slip.  The  member 
who  held  the  lucky  number  was  then  en- 
titled to  a  suit  of  clothes  made  by  De  Florin, 
worth  $30.  This  member  then  dropped  out 
of  the  club,  and  his  place  was  supplied  by 
some  one  else.  If  a  member  paid  $1  a  week 
for  80  weeks  he  was  entitled  to  a  suit  wheth- 
er he  drew  the  lucky  number  or  not  We 
do  not  hesitate  to  hold  that  this  scheme  con- 
stituted a  lottery.  We  do  not  deem  it  neces- 
sary to  go  Into  a  full  discussion  of  the  law 
on  this  subject,  for  in  the  case  of  Meyer  v. 
State,  112  Ga.  20,  87  S.  E.  96,  61  L.  R.  A. 
496,  81  Am.  St  Rep.  17,  Mr.  Justice  Ck>bb 
has  given  such  an  exhaustive  review  of  the 
decisions  of  this  and  other  courts  in  regard 
to  lottery  devices  that  nothing  can  be  added 
thereto.  We  will  merely  quote  from  the 
opinion  of  Robertson,  J.,  in  Shumate's  CSase, 
15  Grat  653,  which  is  quoted  with  ap- 
proval in  the  Meyer  (Dase,  as  covering  the 
only  point  in  the  case  at  bar  about  which 
there  can  be  the  slightest  doubt:  ''It  is  true 
that  a  bet  does  imply  risk,  but  it  does  not 
necessarily  imply  risk  in  both  parties.  There 
must  be  between  them  a  chance  of  gain  and 
a  chance  of  loss ;  but  it  does  not  follow  that 
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each  of  the  parties  to  the  bet  must  have 
both  these  chances.  If,  from  the  terms  of 
the  engagement,  one  of  the  parties  may  gain, 
but  cannot  lose,  and  the  other  may  lose  but 
cannot  gain,  and  there  mnst  be  either  a  gain 
by  the  one  or  a  loss  by  the  other,  according 
to  the  happening  of  the  contingency,  it  is 
as  moch  a  bet  or  wager  as  If  the  parties 
had  shared  equally  the  chances  of  gain  and 
of  loss."  So,  In  the  present  case,  the  fact 
that  a  member  who  was  unlucky  In  the 
drawing  of  prizes  might,  by  continuing  to 
pay  $1  a  week  for  80  weeks,  receive  a  suit 
of  clothes  regardless  of  the  result  of  the 
drawings,  does  not  make  the  transaction  any 
the  less  a  lottery,  for  the  lucky  members  of 
the  club  won  prices  varying  In  value  from 
$1  to  $20.  We  are  clear  that  the  rulings  of 
the  trial  Judge  on  the  agreed  statement  of 
facts  and  on  the  demurrer  to  the  accusation 
were  correct 

Judgment  affirmed.    All  the  Justices  con- 
cur* 


(121  Oa.  ei4) 

6RINEB  T.  STATB. 

(Supreme  Court  of  Georgia.    Jan.  26,  1905.) 

CBIMINAL    LAW— II7STBnCn0NS  —  CONFSSSIONS 
— CIBOUHSTAITTIAI.  EVIDENCE. 

1.  It  was  not  error  to  refuse  to  instruct  the 
Jury,  as  requested,  that  ''evidence  of  confeflsions 
Is  the  weakest  and  least  to  be  relied  on  of  any 
evidence  known  to  be  competent  in  law"  (Cal- 
vin V.  State,  44  S.  B.  848,  118  Ga.  73),  especial- 
ly when  the  court  charged  the  jury  that  con- 
fessions of  guilt  should  be  received  with  great 
caution,  and  that  a  confession  alone,  uncorrobo- 
rated by  other  evidence,  will  not  justify  a  con- 
viction. 

2.  "The  law  of  circumstantial  evidence  is  not* 
without  qualification,  applicable  in  a  case  where 
the  state  proves  a  positive  confession  of  guilf 
Perry  v.  State,  86  S.  B.  781,  110  Ga.  234. 
Therefore  in  such  a  case  it  was  not  error  to 
fail  "to  charge  the  jury  on  the  law  of  circum- 
stantial evidence,*'  or  that,  **to  warrant  a  con- 
viction on  circumstantial  evidence,  the  proven 
facts  must  not  only  be  consistent  with  the  hy- 
pothesis of  guilt,  but  must  exclude  every  other 
reasonable  hvpothesis  save  that  of  the  guilt  of 
the  accused.* 

8.  "When,  after  a  proper  preliminary  exam- 
ination as  to  their  free  and  voluntary  nature, 
confessions  •  «  •  are  adjudged  competent 
and  received  in  evidence,  there  is  no  room  for 
any  question  touching  the  propriety  of  having 
conducted  the  prelimmarr  examination  In  the 
presence  of  the  jury.**  Fletcher  v.  State,  17  8. 
B.  100,  90  Ga.  46a 

4.  The  alleged  confessions  were  properly  held 
admissible. 

5.  The  instructions  given  to  the  jury  fully 
covered  the  requests  to  charge  that  "proof  of 
the  corpus  delicti  may  be.  but  is  not  necessarily, 
sufficient  corroboration  of  a  confession  of  guilt, 
and  that  **the  Uw  does  not  fix  the  amount  of 
corroboration — ^Uie  jury  are  the  judges.** 

6.  Before  a  confession  can  be  considered  as 
evidence,  it  must  appear  to  have  been  made  vol- 
untarily, without  being  induced  by  another  by 
the  slighest  hope  of  benefit  or  remotest  fear  of 
injury.    Pen.  (Jode  1895,  S  1006. 

(a)  If  induced  by  anoUier,  by  hope  of  benefit 
or  fear  of  injury,  it  is  involuntary,  although 
such  inducement  be  held  out  by  one  person,  and 
the  confession  be  subsequently  made  to  another, 
who  has  no  knowledge  of  such  inducement,  and 
who  offers  none  himiBelf.     Where  there  is  evi- 


dence of  a  confession  before  the  jury.  It  is  for 
them  to  determine  from  all  the  evid^ce*  wheth- 
er the  confession  was  voluntary. 

(b)  Accordingly,  where  the  principle  Is  ap- 
plicable to  the  case,  either  onaer  the  evidence 
or  the  statement  of  the  accused  it  is  error  for 
the  court  to  refuse  to  instmct  the  jury,  in  com- 
pliance with  a  written  request  so  to  do^  that  If 
the  accused  made  a  eoniession  under  induce- 
ment of  hope  or  fear  previously  held  out  by 
persons  other  than  those  to  whom  it  was  made* 
though  not  in  the  presence  of  those  holding  oat 
the  inducement,  it  should  not  be  considered  as 
evidence. 

(c)  In  the  present  case  the  principle  above 
announced  was  applicable,  both  under  the  evi- 
dence and  the  statement  of  the  accused,  and 
the  refusal  of  the  court  to  give  In  charge  a 
written  request  properly  setting  forth  such  prin- 
ciple was  cause  for  a  new  tnal,  even  though 
the  court  otherwise  properly  Instructed  the  Jury 
upon  the  law  of  oonfeasions. 

(Syllabus  by  the  Court) 

Error  from  Superior  <!lourt;  Tattnall  Coun- 
ty;  A.  F.  Daley,  Judge. 

Jlmpsey  Grlner  was  convicted  of  crime, 
and  brings  error.    Revised. 

B.  C.  Collins,  W.  F.  Gray,  Isaiah  Beasley* 
and  Geo.  C.  Spence,  for  plaintiff  In  error. 
John  C.  Hart,  Atty.  Gen.,  B.  T.  Rawllngs, 
Sol.  Gen.,  and  Alfred  Herrington*  Sol.  Geo.* 
for  the  State. 


FISH,  P.  J.    Judgment 
Justices  concur. 


reversed.    All  the 


(lai  Ga.  708) 
GBORGIA  ft  A.  RY.  et  al.  v.  SHIVBR. 
(Supreme  Court  of  C^rgia.    Jan.  27,  1905.) 

DESn— DESCRIFTIOn—PABOL   EVIDENCE  —  IDBR- 
TIFICATION— CONFLICTIWfO   EVIDENCE. 

1.  Where  a  deed  conveys  a  warehouse  and  lot 
In  a  certain  city  and  county  and  on  the  south 
side  of  a  named  street,  "being  the  warehouse 
and  lot  formerly  occupied  by  the  A.  P.  &  L. 
Warehouse  and  Compress  Co.,  and  now  occu- 
pied by  the  Americus  Grocery  Ca,"  and  there  is 
a  controversy  as  to  the  extent  of  the  land  oon- 
veyed,  there  is  no  error  in  admitting  parol  evi- 
dence to  show  what  land  had  been  occupied  by 
the  companies  named.  Nor  is  there  any  error 
in  chargbg  the  jury  that  such  evidence  can  be 
considered  not  to  contradict,  vary,  or  enlarss 
the  terms  of  the  deed,  but  to  Identify  the  land 
convened  by  the  deed,  and  to  ascertain  what 
land  IS  covered  by  the  description  in  the  deed. 

2.  The  evidence  was  conflicting  as  to  the  ex- 
tent of  the  possession  of  the  companies  above 
indicated,  but  was  sufficient  to  support  the  ver- 
dict of  the  jury.  That  verdict  having  been  ap- 
proved by  the  trial  judge,  this  court  will  not 
mterfere  with  his  discretion  in  refusing  a  new 
trial. 

(Syllabus  by  the  Court) 

Brror  from  Superior  0>urt,  Sumter  Coun- 
ty;  Z.  A.  Llttlejohn,  Judge. 

Action  by  J.  W.  Shiver  against  the  Georgia 
ft  Alabama  Railway  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error. 
AfDrmed. 

B.  A.  Hawkins,  for  plaintiffs  In  error.  W 
P.  Wallis,  Hooper  &  Dykes,  and  A.  L.  Miller, 
for  defendant  in  error. 

SIMMONS,  a  J.  Judgment  affirmed.  AU 
the  Justices  concur. 
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BAZEMORB  ▼.  STATE. 
(Supreme  C!ourt  of  Georgia.    Jan.  26,  1005.) 

OONSTTTUTIONAL    LAW— POLICE    POWEB— BBG0- 
LATINQ    SALES    OF    COTTON    SEED— UNLAW- 
FUL FUBCHABE— INDICTMENT— BYIDBNOB. 

1.  Under  the  police  power  laws  may  be  pass- 
ed  for  regulating  common  occupations  which, 
from  their  nature,  afford  peculiar  opportunity 
for  imposition  and  fraud. 
,  2.  Because  of  its  value,  the  ease  with  whidi 
ft  is  taken  from  the  field,  and  the  difficulty  of 
detecting  the  thief,  the  state  may  regulate  the 
sale  of  seed  cotton,  and  fix  a  punishment  upon 
the  person  who  buys  in  yiolatlon  of  the  torms  of 
the  statute. 

3.  The  question  as  to  the  constitutionality  of 
the  local  act  for  Muscogee  county  is  controlled 
in  principle  by  the  decision  in  Jenkins  ▼.  State, 
46  S.  E  628.  119  6a.  430. 

4.  The  indictment  followed  the  terms  of  the 
statute,  and  was  not  subject  to  demurrer  be- 
sause  of  the  failure  to  describe  the  land  on 
which  tile  seed  cotton  was  grown.  The  evidence 
supported  the  verdict,  and  it  was  not  error  to 
refuse  to  grant  a  new  trial. 

(Syllabus  by  the  Court) 

Hlrror  from  Superior  Court,  Muscogee 
County ;  P.  E.  Seabrook,  Judge. 

Charles  Bozemore  was  convicted  of  pur- 
chasing seed  cotton  in  violation  of  law,  and 
brings  error.    Affirmed. 

Bazemore  was  charged  wltli  the  oilense 
of  a  misdemeanor,  for  that,  without  the  writ- 
ten consent  of  the  owner  of  the  land  where- 
on the  same  was  produced,  and  without  the 
written  consent  of  the  agent  of  such  owner, 
be  did,  between  the  1st  of  August  and  the 
20th  of  December,  to  wit,  on  the  lOtfa  of  No- 
vember, unlawfully  purchase  08  pounds  of 
cotton  in  the  seed  from  one  Leonard  Huling. 
The  defendant  demurred  on  the  ground  that 
the  local  act  creating  such  an  oilense  (Acts 
1880,  p.  1301)  was  void  under  the  Constitu- 
tions of  Georgia  and  of  the  United  States, 
In  that  it  deprived  a  person  of  the  use  of 
his  property  without  due  process  of  law,  and 
deprived  a  citizen  of  the  rights,  privileges, 
and  immunities  created  by  the  Constitution 
of  Georgia  and  of  the  United  States,  and  was 
not  a  valid  exercise  of  the  police  power  of 
the  state.  He  specially  demurred  for  the 
further  reason  that  the  indictment  did  not 
set  forth  or  describe  the  premises  whereon 
the  cotton  was  grown,  or  the  name  of  the 
owner  thereof,  so  that  the  defendant  could 
be  informed  of  what  he  was  expected  to  de- 
fend. The  demurrer  was  overruled.  The  evi- 
dence showed  that  Huling  got  the  seed  cot- 
ton from  Bryant ;  that  he  carried  it  to  Baze- 
more, who  asked  to  let  him  have  the  cotton ; 
whereupon  Huling  said  he  understood  that 
everybody  could  not  buy  cotton  without  a 
license;  to  which  Bazemore  replied  that 
there  was  no  such  law.  and  that  anybody 
could  buy  cotton  who  wanted  to.  Thereupon 
Huling  sold  the  cotton  to  Bazemore  for  $3. 
He  carried  no  written  order  of  any  kind 
allowing  him  to  sell  the  cotton ;  did  not  know 
on  whose  land  the  cotton  was  raised.  The 
defendant  was  convicted,  and  assigns  error 


on  oyerruling  the  demurrer  and  refusing  to 
grant  a  new  trial. 

T.  T.  Miller,  for  plaintiil  in  error.  S.  P. 
Gilbert,  SoL  G^en^  for  the  State. 

LABfAR,  J.  (after  stating  the  foregoing 
facts).  The  right  to  be  at  large  without  the 
right  to  act  would  be  but  to  live  in  a  prison 
of  extended  bounds.  The  liberty  which  is 
guarantied  by  the  Constitution  means  far 
more  than  freedom  from  servitude.  An  in- 
tegral and  essential  element  is  the  right  to 
use  all  one's  powers  of  mind  and  body,  to 
engage  in  any  lawful  occupation  upon  such 
terms  as  he  may  choose,  and  to  make  coti- 
tracts  with  other  citizens  who  are  as  free  as 
himself.  Presumptively  every  one  may  agree 
upon  the  terms  on  which  he  will  sell  his 
ovm  property  or  buy  that  of  another.  This 
right  can  only  be  limited  and  made  penal  by 
necessity  of  preserving  the  public  health,  the 
public  morals,  or  the  public  safety,  included 
in  which  would  be  the  necessity  of  protect- 
ing the  property  of  the  public.  Instances 
may  be  found  in  liquor  laws;  in  statutes  re- 
quiring the  written  consent  of  parents  or 
friends  before  liquor  or  opium  can  be  sold  to 
certain  persons;  the  requirement  as  to  in- 
spection of  fertilizers,  turpentine,  flour,  and 
similar  statutes  too  numerous  to  mention. 
The  act  in  question  is  in  pursuance  of  the 
police  power  (CJiv.  Code  1805,  §  6734),  which 
includes  the  right  on  the  part  of  the  state  'ix> 
enact  rules  for  the  conduct  of  the  most  nec- 
essary and  common  occupations,  when,  from 
their  nature,  they  offer  peculiar  opportuni- 
ties for  imposition  and  fraud."  Cooley's 
Con.  Llm.  (7th  Ed.)  887 ;  Turner  ▼.  Maryland, 
107  U.  S.  41  et  seq.,  2  Sup.  Ct  44,  27  L.  Ed. 
370.  Seed  cotton,  while  an  article  of  value, 
is  not  ordinarily  an  article  of  commerce. 
Usually  it  is  ginned  and  packed  before  being 
offered  for  sale.  Even  small  quantities,  how- 
ever, are  so  much  more  valuable  than  similar 
weight  of  corn,  wheat,  oats,  or  other  farm 
products,  as  to  afford  special  temptation  for 
petty  larceny.  When  stolen  from  the  field 
of  the  owner,  it  is  almost  impossible  to  be 
identified.  It  is  therefore  especially  difficult 
to  make  laws  relating  to  larceny  or  receiving 
stolen  goods  effective  in  preventing  the  crime 
by  punishing  the  thief.  The  evil  is  sought 
to  be  met  by  prohibiting  the  sale  at  night,  or, 
as  in  the  act  now  under  consideration,  by  re- 
quiring the  written  consent  of  the  owner  of 
the  land  on  which  it  was  grown,  so  as  there- 
by to  afford  a  means  by  which  the  property 
may  be  traced,  and  the  thief  punished  if  it 
was  in  fact  unlawfully  taken.  The  present 
case  does  not  involve  any  question  as  to 
what  language  must  be  used  In  such  con- 
sent, or  whether  a  bill  of  sale  from  the 
planter  would  be  sufficient  The  validity  of 
a  similar  statute  was  recognized  in  Jenkins 
V.  State,  110  Ga.  430.  46  S.  E.  620.  To  re- 
quire the  state  to  prove  the  ownership  or  to 
describe  the  land  on  which  the  cotton  had 
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been  grown  wonid  nullify  the  statute  as 
completely  as  to  declare  it  unconstitutionaL 
There  is  no  rule  of  pleading  which  requires  a 
decision  which  would  bring  about  such  a 
result  The  indictment  follows  the  statute, 
and  was  not  subject  to  the  demurrer.  Com- 
pare Pen.  Ck)de  1895,  S  929;  Hill  v.  Dalton, 
72  Ga,  314  (1);  Williams  v.  State,  89  Ga. 
483,  15  S.  E.  552. 

Judgment  affirmed.    AH  the  Justices  con- 
cur. 


(121  Oa.  615) 

SHROUDER  ▼.  8TATD. 

(Supreme  Court  of  Georgia.    Jan.  26,  1905.) 

INDICTMEirr  —  SURPLUS AQHJ—WITNESS—USK    OP 
1CEM0BANDA--CBIMINAL    TRES- 
PASS—SYIDENOE. 

1.  Allegations  in  an  indictment,  wholly  for- 
eign to  any  element  in  the  offense  charred,  may 
be  disregarded  sta  surplusage,  and  neea  not  be 
proved.  The  rule  is  otherwise  as  to  averments 
which  are  descriptive  of  some  element  in  the 
offense,  though  more  precise  and  detailed  than 
was  absolutely  necessary. 

2.  A  witness  may  use  any  written  instrument 
for  the  purpose  of  refreshing  his  recollection, 

{)rovided  he  ultimately  testifies  from  his  recol- 
ection  as  thus  refreshed,  even  though  he  did 
not  himself  write  the  instrument 

3.  While  it  is  not  necessary  to  allege,  in  an 
indictment  under  Pen.  Code  1895,  |  219,  par.  3, 
that  the  act  of  trespass  was  done  "willfully,"  a 
conviction  cannot  be  had  where  the  act  was 
done  without  any  criminal  intent;  and  where 
the  act  alleged  to  be  a  trespass  was  committed 
in  good  faith  under  a  claim  of  ownership,  there 
can  be  no  lawful  conviction. 

4.  The  evidence  did  not  authorize  the'  verdict, 
and  the  court  erred  in  refusing  to  grant  a  new 
trial. 

(Syllabus  l^  the  Court.) 

Error  from  City  Court  of  Vienna;  D.  L. 
Henderson,  Judge. 

5.  C.  Shrouder  was  convicted  of  removing 
the  fence  of  another  without  hici  consent,  and 
brings  error.    Reversed. 

Pearson  Ellis  and  Crum  ft  Jones,  for  plain- 
tiff In  error.  B.  F.  Strozier  and  Whipple  ft 
McKenzie,  for  defendant  in  error. 

COBB,  J.  1.  The  indictment  was  under 
Pen.  Code  1895,  9  219,  par.  3,  and.  In  addition 
to  charging  the  accused  with  pulling  down 
and  removing  the  fence  of  the  prosecutor 
without  his  consent,  alleged  that  this  was 
done  after  the  accused  had  been  personally 
forbidden  to  do  so  by  the  prosecutor.  The  al- 
legation that  the  accused  had  been  forbid- 
den by  the  prosecutor  to  pull  down  the  fence 
was  entirely  unnecessary.  It  related  to  no 
element  which  was  a  necessary  ingredient  of 
the  offense  charged,  and  therefore  could  be 
properly  treated  as  surplusage,  and  not  neces- 
sary to  be  proved.  See  1  Bish.  New  Cr.  Proc. 
«  478;  Tigner  v.  State,  119  Ga.  114,  45  S.  E. 
1001. 

2.  A  witness  who  was  being  examined  as 
to  the  existence  of  certain  mortgages  was 
allowed  to  refresh  his  recollection  by  refer- 
ring to  the  record  of  mortgages,  and  after 


so  doing  testified  positively  that  his  recol- 
lection was  refreshed,  and  that,  when  so  re- 
freshed, he  could  recall  distinctly  the  facts 
referred  to  in  the  papers.  This  evidence  waa 
objected  to  on  the  ground  that  a  witness 
could  not  refresh  his  recollection  by  refer- 
ring to  a  paper  which  he  did  not  himself 
prepare.  The  Code  declares:  *'A  witness 
may  refresh  and  assist  his  memory  by  the 
use  of  any  written  instrument  or  memoran- 
dum, provided  he  finally  speaks  from  Ills 
recollection  thus  refreshed,  or  is  willing  to 
swear  positively  ftrom  the  paper."  Civ.  Code 
1895,  §  5284.  In  Printup  v.  James,  73  Ga. 
583,  Mr.  Chief  Justice  Jackson  doubted 
whether  It  was  possible  for  the  recollection 
of  a  witness  to  be  refreshed  by  an  instru- 
ment which  he  did  not  prepare.  In  Lenney 
V.  Finley,  118  Ga.  427,  45  S.  E.  317,  there  is, 
however,  a  distinct  ruling  that  the  recollec- 
tion of  a  witness  may  be  refteshed  by  such 
an  instrument,  provided  he  ultimately  swears 
from  his  recollection  as  thus  refreshed;  but 
that.  In  order  to  testify  positively  from  the 
paper  itself  he  must  either  have  made  the 
paper  himself,  or  at  some  time  when  the 
facts  were  fresh  in  his  memory  knew  the 
facts  stated  in  the  paper  to  be  correct 

3,  4.  In  Wilcher  v.  State,  118  Ga.  196,  44 
S.  E.  995,  it  was  held  that  an  indictment  un- 
der the  paragraph  of  the  section  und^ 
which  the  present  indictment  was  framed 
need  not  allege  that  the  act  of  trespass  was 
done  "willfully";  but  it  was  not  ruled  that 
one  could  be  convicted  under  that  paragraph 
where  the  act  was  done  in  good  faith  under 
a  claim  of  ownership.  While  the  act  need 
not  be  willful,  the  element  of  criminal  in- 
tent must  be  present;  and  while  this  intent 
might  be  presumed  from  the  act,  where  noth- 
ing more  appeared,  yet  where  it  is  affirma- 
tively shown  that  the  trespass  was  commit- 
ted in  good  faith  under  the  belief  that  the 
accused  was  the  owner  of  the  land,  the  pre- 
sumption of  criminal  intent  is  rebutted,  and 
there  can  be  no  conviction.  An  honest  mis- 
take might  result  in  dvll  liability  for  the 
wrong,  but  the  party  committing  the  trespass 
would  not,  by  reason  of  such  mistake,  be 
subject  to  a  criminal  prosecution.  The  prose- 
cutor claimed  to  own  the  land  and  the  fence. 
The  accused  claimed  to  own  the  land,  and 
therefore  asserted  what  she  believed  was  her 
right  to  remove  the  fence,  which  she  did  be- 
cause it  interfered  with  the  cultivation  of 
the  land.  The  question  of  ownership  of  the 
land  is,  under  the  evidence,  close  and  doubt- 
ful The  husband  of  the  accused  was  at  one 
time  owner  of  the  land.  He  conveyed  It  to 
Mrs.  Clements.  After  this  conveyance  a 
homestead  was  set  apart  to  the  husband  as 
the  head  of  a  family.  The  conveyance  to 
Mrs.  Clements  was  for  the  purpose  of  secur- 
ing a  debt  due  to  her.  After  the  death  of 
the  husband,  Mrs.  Clements  was  proceeding 
to  eject  the  accused,  and  Raines,  at  the  re- 
quest of  the  accused,  seems  to  have  paid 
up  an  amount  which  satisfied  Mrs.  Clements' 
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claim  upon  tbe  land,  and  a  deed  waa  made  to 
Raines.  There  was  an  agreement  between 
the  accused  and  Raines  that  be  should  hold 
title  to  the  property,  not  only  until  the 
amount  paid  Mrs.  Clements  was  repaid,  but 
also  an  additional  sum  which  the  accused 
owed  to  him.  The  accused  claims  that  she 
has  paid  Raines  the  entire  sum  that  she 
owed  him.  It  is  claimed  by  Raines  that  he 
and  the  accused  agreed  to  diyide  the  land — 
the  accused  to  take  the  south  half  and  he  the 
north  half;  that  a  deed  was  made  and  de- 
liyered  to  the  accused  by  virtue  of  this  agree- 
ment; and  that  thereafter  Raines  sold  the 
north  half  to  the  prosecutor.  The  accused 
admits  the  existence  and  payment  of  the 
Clements  claim  by  Raines,  but  she  denies  the 
agreement  as  to  the  dlyision  of  the  land, 
and  denies  that  she  ever  accepted  the  deed  to 
the  south  half,  though  she  admits  that  the 
paper  was  delivered  to  her  son,  who  was  liv- 
ing with  her,  and  attending  to  her  business, 
and  that  it  was  found  among  his  papers  aft- 
er his  death.  The  rights  of  Raines,  and 
therefore  of  the  prosecutor,  depend  largely 
upon  the  question  as  to  what  interest  in  the 
land  the  homestead  attached  to.  If  it  at- 
tached to  the  equity  of  redemption  after  the 
payment  of  the  Clements  claim,  the  accused 
had  no  right,  after  the  death  of  her  husband, 
to  sell  or  incumber  this  homestead  interest; 
and  a  deed  from  her  to  any  interest  in  the 
property  to  which  the  homestead  had  at- 
tached would  be  absolutely  void.  See  Whit- 
tle V.  Samuels,  54  6a.  548.  From  what  has 
been  stated  It  is  apparent  that  this  contro- 
versy between  the  accused  and  the  prose- 
cutor is  not  one  which  the  law  contemplates 
as  proper  for  solution  upon  the  criminal  side 
of  the  ooTurt  What  might  be  the  legal 
rights  of  the  accused  claiming  under  her 
husband  or  the  equities  of  the  prosecutor 
claiming  under  Raines  are  questions  too  in- 
tricate and  delicate  to  be  settled  by  a  jury 
in  the  trial  of  a  misdemeanor  case.  A  new 
trial  should  have  been  granted  on  the  ground 
that  there  was  no  evidence  to  authorise  the 
verdict 

It  has  been  more  than  once  said  by  this 
court  that  the  indictable  trespass  act  of  1866' 
was  not  intended  to  be  used  as  a  substitute 
for  the  action  of  ejectment,  and  we  avail 
ourselves  of  this  opportunity  to  announce 
that  neither  was  it  intended  that  it  should 
take  in  our  jurisprudence  the  office  or  dig- 
nity of  a  bill  in  equity. 

Judgment  reversed.    All  the  Justioes  con- 
ear. 


(121  Qa.  707) 
SEABOARD  AIR  LINB  RY.  v.  HARRIS. 

(Supreme  Court  of  Gkorgia.    Jan.  27,  1905.) 

CABBIEBS— DBUVBBT    OF    BAGOAOK^DELAT— 

DAMAGES. 

1.  Where  a  traveling  salesman*  whose  com- 

Sensation  Is  based  on  commissions  on  such  or- 
ers  secured  by  him  as  his  employer    approves, 
ihfpped  Wa  trunks  of  samples  over  the  line  of 


a  common  carrier,  and  they  were  unreasonably 
delayed,  he  cannot,  in  a  suit  for  breach  of  the 
contract  to  convey,  recover  as  damages  for  such 
delay  the  profits  from  orders  which,  tested  by 
past  experience,  he  would  have  secured  durinc 
the  period  he  was  without  his  trunks.  Such 
damages  are  too  remote  and  speculative,  grow 
out  01  an  enterprise  collateral  to  the  contract 
to  ship  the  trunks,  and  are  not  such  as  the 
parties  contemplated  when  the  contract  was 
made  as  the  natural  result  of  its  breach.  Civ. 
Code,  1895,  I  3798;  Georgia  Railroad  v.  Hay- 
den,  71  6a.  518,  51  Am.  Rep.  274. 

(Syllabus  by  the  (Dourt) 

Error  from  City  (3ourt  of  Amerlcus;  C.  R. 
C!rlsp,  Judge. 

Action  by  J.  A.  Harris  against  the  Sea- 
board Air  Line  Railway.  Judgment  for 
plaintiff.    Defendant  brings  error.    Reversed. 

E.  A.  Hawkins,  for  plaintiff  in  error.  J. 
H.  Lumpkin,  for  defendant  in  error. 

SIMMONS,  C.  J.  Judgment  reversed.  All 
the  Justices  concur. 


(in  Ga.  607) 
HARRELL  v.  STATE. 
(Supreme  Court  of  Georgia.    Jan.  26,  1905.) 

ABSON— OWNEBSHIP   —   EVIDEIVGB—WrrNBSS   — 
IHPBACHICENT— CONSPIBACT  —  AOCOICPLICB— 
-     COBBOBOBATING  TESTIMONY— INSTBUCTI0N8. 

1.  The  offense  of  arson  is  not  so  much  against 
the  property  interest  in  the  house  as  it  is 
against  the  security  of  the  house,  and  an  allega- 
tion of  ownership  in  an  indictment  is  sustained 
by  proof  of  occupancy  by  the  alleged  owner  un- 
der a  claim  of  right.  There  was  no  error  in 
admitting  the  evidence  complained  of,  to  estab- 
lish the  ownership  of  the  burned  building. 

2.  While  it  is  competent  to  show  any  relevant 
fact  indicating  that  a  witness  is  testifying  as  he 
does  because  of  inducements  influencing  him  to 
f avo/  one  of  the  parties  to  a  case,  it  is  not  com- 
petent to  establish  that  fact  by  proof  of  an 
appeal  for  clemency  made  by  the  prosecuting  at- 
torney in  his  argument  to  the  jury  in  another 
case,  in  which  the  witness  whose  credit  is  sought 
to  be  attacked  was  the  defendant. 

8.  The  evidence  established  a  conspiracy  be- 
tween the  accomplice  and  the  accused,  and  the 
acts  of  the  accomplice  pending  the  criminal  en- 
terprise were  admissible  against  the  defendant. 

4.  In  a  case  of  felony,  where  the  evidence  re- 
lied on  for  a  conviction  is  that  of  an  accomplice 
and  circumstances  corroborating  his  testimony, 
it  is  not  error  to  charge  that  the  corroborating 
circumstances,  independently  of  the  accomplice's 
testimony,  should  be  such  as  lead  to  the  infer- 
ence of  the  defendant's  guilt,  and  that  grave  sus- 
picions raised  by  the  circumstances  would  not 
be  a  sufficient  corroboration  of  the  accomplice's 
testimony  to  authorize  a  conviction. 

5.  A  defendant  is  entitled  to  a  concrete  ap- 
plication of  the  law  to  the  particular  facts  of  a 
case,  if  he  presents  .a  timely  written  request  to 
charge,  but  he  is  not  entitled  to  an  elaboration 
of  the  abstract  law  upon  a  single  phase  of  the 
case  to  such  an  extent  as  will  give  to  it  undue 
prominence. 

6.  There  was  sufficient  evidence  to  warrapt  the 
verdict,  which  has  the  approval  of  the  trial 
judge. 

(Syllabus  by  the  0>urt) 

Error  from  Superior  C}ourt,  Webster  Coun- 
ty; Z.  A.  Littlejohn,  Judge. 

A.  S.  Harrell  was  convicted  of  arson,  and 
brings  error.    Affirmed. 
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Blalock  ft  Ck>bb,  J.  W.  Walters,  and  Geo. 
Y.  Harrell,  for  plaintiff  in  error.  F.  A. 
Hooper,  Sol  Gen.,  J.  B.  Hudson,  S.  B.  Ste- 
vens, J.  F.  Souther,  and  S.  P.  Gilbert,  for 
the  State. 

EVANS,  J.  H.  B.  Morgan  and  A.  S.  Har- 
rell  were  Jointly  indicted  for  the  offense  of 
arson  at  the  April  term,  1904,  of  Webster  sn- 
perior  court  The  defendant  Morgan  was 
tried  at  that  term  and  convicted,  and  on 
review  of  the  case  by  this  court  his  convic- 
tion was  upheld.  See  120  Ga.  499,  48  S.  B. 
23a  At  the  next  term  of  the  court,  Harrell 
was  put  on  trial,  and  was  convicted  under 
the  first  count  in  the  indictment,  charging 
him  with  being  a  Joint  principal.  On  this 
trial  Morgan  was  offered  as  a  witness  for 
the  state,  and  his  testimony  was  to  the  effect 
that  Harrell  was  the  actual  perpetrator  of 
the  crime.  There  was  other  testimony  tend- 
ing to  connect  him  therewith.  To  the  over- 
ruling of  his  motion  for  a  new  trial  he  ex- 
cepts. 

1.  The  first  ground  of  the  amended  mo- 
tion was  abandoned.  The  second,  third, 
fourth,  and  fifth  grounds  relate  to  the  ad- 
mission of  evidence  touching  the  ownership 
of  the  building  described  in  the  indictment, 
which  was  therein  alleged  to  be  the  "frame 
storehouse  of  J.  R.  Stapleton,  who  then  and 
there  owned  and  occupied  [the  same]  as  trus- 
tee in  bankruptcy  of  the  corporation  of  Sta- 
pleton ft  Nicholson  Ck>mpany."  The  court 
allowed  J.  R.  Stapleton  to  testify  that  he 
was  at  the  time  of  the  fire  in  possession  of 
this  storehouse  as  trustee  in  bankruptcy  of 
the  Stapleton  ft  Nicholson  Company,  which 
was  a  chartered  company.  The  court  then 
admitted  a  certificate  of  the  referee  in  bank- 
ruptcy that  Stapleton  had  been  appointed 
trustee  of  the  bankrupt  corporation,  and  also 
the  Judgment  adjudicating  that  company  a 
bankrupt,  signed  by  the  referee. 

In  cases  of  arson  the  offense  is  not  so 
much  against  the  property  interest  in  the 
house  as  it  is  against  the  security  of  the 
house,  and  an  allegation  of  ownership  in  an 
indictment  is  sustained  by  proof  of  the  oc- 
cupancy of  the  alleged  owner  under  a  claim 
of  right  Even  if  it  was  error  to  allow  the 
witness  to  testily  that  his  possession  was 
that  of  a  trustee  in  bankruptcy,  the  error 
was  cured'  by  the  subsequent  admission  of 
the  certificate  of  his  appointment  as  trustee 
by  the  ref^ ee  in  bankruptcy.  This  certifi- 
cate was  admissible  to  prove  that  fact 
Morgan  v.  State,  120  Ga.  602,  48  S.  E.  238. 
The  adjudication  of  bankruptcy  was  not 
necessary  to  establish  the  appointment  of  the 
trustee  by  the  referee;  the  regularity  of  such 
appointment  not  being  in  issue,  and  the  pre- 
sumption being  that  there  had  previously 
been  a  proper  adjudication  of  bankruptcy. 

2.  It  appears  that  one  Bill  Ellis  Sheppard 
had  been  tried  at  the  same  term  of  court 
for  the  crime  of  murder,  that  the  same  coun- 
sel   who    was    conducting    the   state's   case 


against  Harrell  was  employed  in  the  prosecu- 
tion of  Sheppard,  and  that  this  attorney,  in 
his  argument  to  the  Jury  in  the  Sheppard 
case,  appealed  to  the  Jury  to  recomm^id  a 
sentence  of  life  imprisonm^cit  in  the  event 
they  should  find  him  guilty.  The  accused  of- 
fered to  prove  these  facts  for  the  purpose 
of  showing  that  Sheppard,  who  testified  as 
a  witness  for  the  state  in  the  present  case, 
was  induced  by  the  appeal  for  leniency  made 
by  the  prosecuting  attorney  in  his  case  to 
give  testimony  favorable  to  the  state  in  its 
prosecution  of  Harrell.  The  court  very  prop- 
erly rejected  this  proffered  evidence.  While 
it  is  competent  to  show  any  relevant  fact 
Indicating  that  a  witness  is  testifying  as  1m 
does  because  of  inducements  influencing  him 
to  favor  one  of  the  parties  to  a  case,  it  is  cer- 
tainly not  competent  to  establish  that  fact 
by  the  declarations  of  a  prosecuting  attorney, 
made  during  the  trial  of  another  case,  in 
which  the  witness  was  interested.  What 
counsel  said  to  the  Jury  in  the  Sheppard 
case  did  not  amount  to  an  inducement  held 
out  to  him  to  swear  falsely  in  the  present 
case.  It  was  res  inter  alios  acta.  The  testi- 
mony rejected  was  not  such  as  would  have 
Justified  the  Jury  In  discrediting  the  testi- 
mony of  Sheppard,  on  the  theory  that,  tn 
testifying  as  he  did,  he  was  undertaking  to 
pay  a  debt  of  gratitude  which  he  thought 
he  owed  to  the  prosecuting  attorn^  for  the 
manner  in  which  he  had  conducted  the  prose- 
cution against  him  (the  witness).  He  had 
been  convicted,  and  was  paying  the  penalty 
of  his  crime;  and,  for  aught  that  appears,  hm 
had  nothing  to  gain  or  to  lose  by  swearing  to 
what  he  knew  concerning  the  commission  qt 
the  crime  then  under  investigation. 

8.  Exception  is  taken  to  the  refusal  of  th« 
court  to  rule  out  the  testimony  of  one  Jim 
Jordan  as  to  what  Morgan  did  with  refer- 
ence to  procuring  a  bottle  of  oil  from  one 
Ollie  Jordan.  The  motion  to  rule  out  this 
testimony  was  put  upon  the  ground  that 
proof  of  the  acts  of  Morgan  was  inadmis- 
sible until  after  the  alleged  conspiracy  be- 
tween him  and  the  accused  was  shown.  When 
this  testimony  was  first  brought  out,  do  (Ob- 
jection to  it  was  made,  and  the  motion  to 
rule  it  out  was  presented  after  the  state 
had  introduced  all  of  its  direct  evidence.  At 
the  time  the  motion  was  made,  there  was 
evidence  tending  to  establish  the  alleged  con- 
spiracy, and  thwefore  the  court  rightly  de- 
clined to  sustain  the  motion. 

4.  Complaint  is  made  of  the  following 
charge  of  the  court:  "Now,  in  that  respect, 
gentlemen,  I  charge  you  that  the  corroborat- 
ing circumstances  must  be  such  as  to  satis- 
fy the  Jury,  and  it  should  be  such  as,  inde- 
pendent of  the  accomplice's  testimony,  to 
lead  to  the  Inference,  that  the  defendant  is 
guilty.  It  must  be  such  as,  independently  of 
the  accomplice's  testimony,  to  lead  to  the  in- 
ference that  the  defendant  is  guilty.  And 
grave  suspicions  raised  by  the  clrcumstaDces 
would  not,  under  the  law,  be  a  sufllcient  cor> 
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roboratlon  of  the  testimony  of  the  accom- 
plice to  aathorize  a  conviction."  The  conten- 
tion Is  that  this  charge  was  misleading  and 
calculated  to  confuse  the  minds  of  the  Jury, 
and  was  an  Incorrect  statement  of  the  law. 
There  cannot  lawfully  be  a  conviction  of  a 
felony  where  the  only  witness  Is  an  accom- 
plice unless  his  testimony  is  aided  by  proof 
of  corroborating  circumstances.  Pen.  Code 
1895,  §  991.  But  "it  is  not  essential  that  the 
corroborating  testimony  shall  in  and  of  itself 
be  sufficient  to  warrant  a  verdict  of  guilty,  or 
that  the  testimony  of  the  accomplice  shall  be 
corroborated  In  every  material  particular."  i 
Dixon  V.  State,  116  Qa.  186,  42  S.  B.  357  (7).  ' 
The  charge  of  the  court  to  which  exception  Is 
taken  was  a  correct  statement  of  the  law 
with  reference  to  the  sufficiency  of  the  cot- 
roboratlon  of  an  accomplice.  If  the  aliimde 
evidence  be  such  as  to  lead  to  the  inference 
that  the  accused  is  guilty,  it  will  be  suffi- 
cient The  judge  expressly  cautioned  the 
jury  that  grave  suspicion  raised  by  the  cir- 
cumstances would  not  be  sufficient  to  corrobo- 
rate the  testimony  of  the  accomplice,  but  the 
corroborating  circumstances  should  and  must 
be  of  a  character  which,  independently  of  his 
testimony,  lead  to  the  inference  of  the  de- 
fendants guilt.  This  was  a  clear  statement 
of  the  law  on  the  subject,  and  the  charge  ls< 
not  open  to  the  objections  urged  against  it. 
5.  Twelve  written  requests  were  presented 
to  the  judge.  Invoking  Instructions  on  the 
subject  of  reasonable  doubt  and  the  probative 
force  of  circumstantial  evidence.  None  of 
these  requests  contained  a  concrete  applica- 
tion of  thp  law  to  the  particular  facts  of  the 
case  on  trial,  but  set  forth  a  mere  abstract 
statement  as  to  what  would  orwould  npt  raise 
a  reasonable  doubt  In  cases  where  the  state 
relied  for  a  conviction  on  circumstantial  evi- 
dence. The  charge  of  the  court  Is  set  forth 
In  full  in  the  record,  and  an  examination  of 
the  same  discloses  that  the  judge  gave  an  ex- 
haustive instruction  to  the  jury  as  to  the  law 
bearing  on  reasonable  doubt,  and  as  to  the 
degree  and  strength  of  the  circumstantial 
evidence  required  to  authorize  a  conviction. 
It  has  been«held  that  "In  a  close  and  doubt- 
ful case  It  is  error  for  the  judge  to  recuse  to 
give  to  the  jury,  upon  an  appropriate  written 
request  submitted  in  due  time,  a  charge  ap- 
plying to  the  facts,  as  shown  by  the  evidence* 
for  the  party  making  the  request,  the  law 
applicable  thereto,*'  and  that  in  such  a  case 
the  error  is  one  which  requires  the  grant  of 
a  new  trial,  "although  the  judge,  in  his 
charge,  states  the  abstract  principle  of  law 
applicable  to  those  facts.'*  Roberts  v.  State, 
114  Ga.  450,  40  S.  E.  297.  But  even  conced- 
ing that  each  of  the  written  requests  embod- 
ied a  correct  statement  of  the  abstract  law 
as  heretofore  announced  by  this  court,  the 
trial  judge  properly  declined  to  give  them  in 
charge,  for  to  have  done  so  would  have  been 
to  unduly  stress  this  feature  or  phase  of  the 
case.  A  defendant  Is  entitled  to  a  concrete 
application  of  the  law  to  the  peculiar  facta 
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of  the  case  If  he  presents  a  timely  written  re- 
quest to  charge,  but  he  is  not  entitled  to  an 
elaboration  of  the  abstract  law  upon  a  single 
phase  of  the  case  to  such  an  extent  as  will 
give  to  it  undue  prominence.  The  court  hav- 
ing fully  charged  the  law  upon  the  subjects 
covered  by  the  requests  to  charge,  it  was  not 
error  to  refuse  to  give  them  in  charge. 

6.  There  was  abundant  evidence  to  estab- 
lish the  fact  that  the  crime  charged  in  the 
Indictment  had  been  committed  by  some  one, 
the  fire  evidently  having  been  of  incendiary 
origin.  It  is  contended,  however,  that  the 
verdict  was  contrary  to  the  evidence,  in  that 
there  were  no  corroborating  circumstances 
shown  connecting  the  accused  with  the  per- 
petration of  that  offense.  .The  record  dis- 
closes that  Morgan,  the  alleged  accomplice, 
was  a  relative  and  boon  companion  of  Har- 
rell ;  that  for  many  months  prior  to  the  com- 
mission of  the  crime  they  had  been  on  un- 
usually intimate  terms,  had  led  a  more  or 
less  Intemperate  and  dissipated  life,  and  were 
frequently  seen  together.  One  entire  side  of 
the  town  of  Preston  was  burned.  One  of  the 
storehouses  was  owned  by  a  corporation  in 
which  a  relative  of  Harrell  had  an  interest, 
but,  whatever  this  interest  was,  It  had  been 
lost  because  of  the  Insolvency  of  the  corpora- 
tion. The  mercantile  firm  of  Ck>bb  ft  Mont- 
gomery occupied  a  store  in  the  burned  dis- 
trict This  firm,  a  short  time  before  the 
fire,  had  caused  a  levy  to  be  made  on  prop- 
erty belonging  to  the  defendant's  father,  and 
the  defendant  had  expressed  resentment 
towards  the  members  of  that  firm  for  caus- 
ing the  levy  to  be  mada  A  few  dajrs  before 
the  fire  the  accused  procured  a  warrant  U 
be  issued  against  a  nephew  of  Mr.  Nichol 
son,  a  stockholder  of  the  Stapleton  &  Nichol 
son  Company.  The  defendant  said  to  a  wit 
ness  who  was  discussing  the  proposed  prose- 
cution of  Nicholson's  nephew  that,  if  the 
witness  had  come  to  Intercede  for  the  young 
man  at  the  instance  of  Nicholson,  he  would 
not  entertain  the  idea  _of  abandoning  the 
prosecution,  because  "Nicholson  hadn't  treat- 
ed him  right"  "Harrell  seemed  to  be  fret- 
ted with"  Nicholson,  and  "used  some  rough 
language  In  connection  with"  this  statement; 
expressing  at  the  same  time  his  suspicion 
that  Nicholson  had  sent  the  witness  to  him 
in  order  to  persuade  him  to  withdraw  the 
warrant  The  defendant  "seemed  to  be  mad" 
because  of  Nicholson's  attempt  to  thus  shield 
his  nephew,  as  he  supposed,  and  told  the 
witness  about  "some  trouble  that  his  father 
and  Nicholson  had  about  some  property 
•  ^  •  that  Nicholson  had  sold  them," 
saying  ''he  wouldn't  show  him  any  favors  un- 
less he  would  whack  up  with  them  about  a 
piece  of  property  that  had  been  sold  to  them" 
in  the  town  of  Preston.  Defendant  went  so 
far  as  to  say  that,  were  it  not  for  the  witness, 
"he  would  be  glad  to  see  the  town  burned 
or  sunk,  or  something  of  that  kind."  Junt 
before  dark  on  the  night  of  the  fire,  the  de- 
fendant and  Morgan  left  the  town  of  Pri  v 
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ton  Id  the  former's  buggy,  and  drove  to  his 
house,  where  they  took  supper.  Morgan  was 
dmnk.  Defendant  left  his  house  with  Mor- 
gan Immediately  after  supper,  but  returned 
about  11  o'clock  that  night,  and  was  not 
again  seen  at  home  until  the  next  morning 
about  daylight  There  was  then  clearly  visi- 
ble on  his  forehead  a  red  mark,  such  as 
might  have  been  made  by  the  band  of  a  hat 
pulled  ;tightly  down  upon  his  head,  and  worn 
so  for  some  time,  from  which  fact  one  of 
the  witnesses  who  swore  he  was  at  the  house 
said  he  had  inferred  that  the  defendant  had 
but  recently  returned  home.  The  morning 
of  the  fire,  defendant  was  seen  about  8 
o'clock  in  Preston,  In  the  near  vicinity  of 
the  burned  district,  sitting  In  his  buggy; 
yet,  two  hours  later,  when  told  by  an  ac- 
quaintance whom  he  met  on  the  road  some 
distance  from  Preston  that  there  had  been  a 
fire  in  the  town,  the  defendant  affected  sur- 
prise at  this  Information,  and  expressed  his 
regret  that  the  town  had  been  burned.  It 
also  appeared  that  Morgan  was  arrested  the 
day  after  the  fire,  and  that  after  his  arrest 
the  defendant  said  to  Morgan's  wife:  *'I  am 
expecting  them  after  me  every  minute."  He 
further  told  her  that,  if  she  "knew  anything 
to  keep  it  to  [herself].  It  was  always  best." 
The  state  introduced  further  testimony  tend- 
ing to  establish  its  contention  that  the  ac- 
cused. In  company  with  Morgan,  went  to  the 
plantation  of  the  defendant's  father  about  11 
o'clock  on  the  morning  of  the  day  before  the 
fire  occurred,  and  that  they  sought  to  pro- 
cure a  negro  living  on  the  plantation  to  bum 
the  town,  but  he  refused  to  do  so,  whereupon 
Morgan  said,  **If  you  are  afraid  to  bum 
up  Preston,  by  Qod!  I  ain't,"  and  "Harrell 
laughed  at  that,"  and  went  off  with  Morgan 
in  his  buggy,  driving  towards  Preston.  The 
accused  admitted  having  been  away  from 
his  home  during  the  night  of  the  fire,  and 
not  returning  with  his  horse  and  buggy  un- 
til daylight,  but  attempted  to  establish  an 
alibi  by  showing  he  had  not  driven  to  Pres- 
ton, but  in  another  direction,  to  the  house  of 
a  relative,  where  he  had  stayed  until  early 
in  the  morning.  According  to  the  defend- 
ant's statement,  and  the  testimony  of  the 
witnesses  he  offered  to  establish  this  alibi, 
all  of  whom  were  relatives,  he  left  home 
after  supper  with  Morgan,  but  returned  alone 
about  11  o'clock;  then,  remembering  that  a 
relative  who  owed  him  some  money  for  cot- 
ton seed  contemplated  moving  to  another 
county,  he  drove  to  the  house  of  this  relative, 
some  six  miles  distant,  where  he  sat  up  the 
remainder  of  the  night  talking  with  his  kins- 
man in  a  room  wherein  his  relative's  wlf^ 
recently  confined,  was  lying  in  bed.  Notwith- 
standing his  express  purpose  was,  he  said, 
to  collect  a  debt,  one  of  the  witnesses  testi- 
fying In  his  behalf  swore  that  he  made  no 
demand  on  his  relative  for  the  money.  After 
sitting  up  the  remainder  of  the  night,  as 
stated,  the  defendant  declined  to  take  break- 
fast at  his  relative's  house,  and,  according 


to  his  statement,  left  in  his  buggy  shortly  be- 
fore daylight,  arriving  at  his  home  about 
sunup.  The  account  given  by  the  defend- 
ant as  to  his  movements  and  whereabouts 
after  leaving  his  home  at  11  o'clock  at  night, 
on  the  errand  stated,  was  a  most  improbable 
story,  viewed  in  the  light  of  the  circum- 
stances brought  to  light  by  the  evidence  in- 
troduced by  the  state,  viz.,  his  expression  of 
a  wish  to  see.  the  town  of  Preston  burned  or 
sunk,  were  it  not  for  a  single  person,  towards 
whom  he  felt  friendly,  and  who  he  did  not 
desire  to  injure;  his  attempt  to  procure  a 
negro  on  the  plantation  of  his  father  to  burn 
the  town  by  setting  fire  to  the  building  In 
which  the  fire  originated;  his  close  associa- 
tion with  Mdrgan,  who  had  been  Jointly  in- 
dicted with  him  for  the  crime,  and  who  had 
been  found  guilty,  and  who  testified  that  the 
defendant  was  the  actual  perpetrator  of  the 
offense  with  which  they  had  been  charged; 
the  defendant's  feigned  Ignorance  of  the  oc- 
currence after  he  had  driven  to  town  early 
in  the  morning  and  had  viewed  the  burned 
district;  his  ill  feelings  towards  at  least 
three  of  the  property  owners  who  had  suf- 
fered by  the  fire,  and  his  indifference  for 
others  for  whom  he  felt  no  friendship;  and« 
lastly,  his  cherishing  of  a  grievance  against 
•the  town  because  of  a  general  dislike  for  its 
inhabitants,  who,  he  asserted,  had  shown 
him  no  consideration  or  regard.  These  and 
other  circumstances,  such  as  the  remarks  he 
made  to  Mrs.  Morgan  indicating  that  he  had 
reason  to  apprehend  his  arrest,  were  sufil- 
cient  to  connect  him  with  the  commission  of 
the  crime,  irrespective  of  Morgan's  testi- 
mony. It  was  not  necessary  that  the  testi- 
mony of  Morgan,  his  alleged  accomplice, 
should  be  corroborated  In  every  material  par- 
ticular. The  corroboration  which  the  law  re- 
quires is  that  the  circumstances  shall,  inde- 
pendently of  the  testimony  of  an  accomplice, 
connect  the  accused  with  the  perpetration  of 
the  offense  charged.  The  testimony  relied  on 
by  the  state  met  this  requirement  of  the  law. 
The  verdict  of  the  jury  has  the  approval  of 
the  presiding  judge,  and  no  reason  is  shown 
why  it  should  be  set  aside.         « 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(Ul  Ge.  602) 

OGLESBT  V.  STATE. 
(Supreme  Court  of  Georgia.    Jan.  28,  1905.) 

INTOXICATING  LIQUOBS— TITLE  OF  ACT— CON- 
STITUTION AL  LA  W— IN  DICTMSNT  —  PBOEnSI  - 
TION— ELECTION  -—  JUOICIAL  NOTIOE— GRAND 
JUBT  —  SPECIAL  PRESENTMENT  —  CRIMINAL 
LAW— CONTINUANCE— NEW   TRIAL— EVinENCE.' 

1.  The  title  of  an  act  being  "An  act  to  pro- 
hibit the  sale  of  liquors  of  a  given  character, 
in  a  named  county,  "and  for  other  purposes 
therein  mentioned,'*  legislation  in  the  body  of 
the  act  was  authorized,  providing  that  the  pro- 
hibition against  the  sale  of  the  liquors  dioald 
not  become  effective  in  such  county  until  an 
election  was  had,  and  the  result  was  in  favor 
of  such  prohibition.  See  Mayor  of  Macon  ▼. 
Hughes,  36  S.  B.  247,  110  Ga.  795 ;    Mayor  of 
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Americas  ▼.  Perry,  40  S.  E.  1004,  114  Qa.  871» 
S7  li.  R.  A.  280. 

2,  When  an  act  makes  penal  the  sale  of  in- 
toxicating* liquors^  and  In  a  sab8e<iaent  section 
provides  that  the  prohibition  shall  not  prevent 
practicing  physicians  from  famishing  sach  Hq- 
oors  to  their  patientiL  it  is  not  necessary,  in 
an  indictment  for  a  violation  of  ths  act,  to  al- 
lege that  the  sale  was  not  by  a  practicins  phy- 
sician. Kitchens  v.  State,  43  S.  B.  256.  116 
Oa.  847;  Rnmph  v.  State,  45  S.  B.  1002,  119 
Ga.  121. 

8.  The  conrts  wiU  take  judicial  notice  of  the 
result  of  a  prohibition  election,  whether  the 
same  was  held  under  the  general  local  option 
liquor  law,  or  a  local  ac^  providing  for  such 
election.  Woodard  v.  State,  30  S.  E.  622,  103 
6a.  4d8,  and  citations. 

4.  When  in  the  progress  of  an  investigation 
of  a  case  by  the  grand  jury  it  develops  from 
the  testimony  of  a  witness  that  an  offense  has 
been  committed  altogether  disconnected  from 
the  case  under  consideration,  it  is  entirely  prop- 
er for  the  grand  jury  to  cause  a  special  present- 
ment to  be  preferred  for  such  offense,  and  re- 

anire  the  witness  to  appear  and  be  sworn  on 
tie  consideration  of  the  presentment  thus  pre- 
ferred. It  is  not  only  the  privilege,  but  the 
duty,  of  the  grand  jury  to  present  all  offenders 
where  the  offense  comes  to  their  knowledge  dur- 
ing the  time  of  their  service,  and  it  is  imma- 
terial in  what  way  the  information  is  received. 

5.  Where  a  motion  is  made  to  continue  a 
criminal  case  upon  the  ground  that  the  accused 
is  physically  unable  to  go  to  trial,  and  upon 
snch  question  the  testimony  of  medical  experts 
introduced  as  witnesses  is  conflicting,  the  dis- 
cretion of  the  trial  judge  in  overruling  the  mo- 
tion will  not  be  controlled.  McDaniel  v.  State, 
30  S.  E.  29,  108  Oa.  269. 

6.  That  a  person  accused  of  crime  was  im- 
properly brought  into  court  under  an  order  of 
the  judge  cannot  properly  be  made  a  ground  of 
a  motion  for  new  trial.  McDaniel  v.  State, 
suOTa. 

7.  When  a  criminal  case  is  called  for  trial, 
and  a  motion  for  a  continuance  is  made,  the 
judge  has  a  discretion  to  either  continue  the 
case,  or  postpone  the  same  until  a  later  day  in 
the  term;  and  this  is  true  whether  the  term 
lasts  longer  than  30  days  or  not  The  act  of 
1893  (Acts  1893.  p.  56)  now  embraced  in  Pen. 
Code  1895.  9  961,  does  not  interfere  with  the 
exercise  or  this  discretion  by  the  judge;  that 
act  merely  providing  that,  where  the  court  lasts 
more  than  30  days,  a  continuance  shall  not  be 
had  if  the  ground  upon  which  it  is  sought  can 
be  removed  before  the  end  of  the  term. 

8.  It  is  not  an  abuse  of  discretion  to  refuse 
to  postpone  a  case  to  a  later  hour  in  the  day, 
In  order  to  allow  counsel  time  to  prepare  a 
demurrer  and  plea,  when  no  reason  appears 
why  such  demurrer  and  plea  were  not  prepared 
before  the  case  was  called  for  trial ;  and  when 
it  appears  that  the  matters  upon   which  the 

Elea  was  based  conld  hare  been  ascertained 
efore  the  case  was  called,  and  that  the  court 
suspended  the  trial  in  order  to  allow  counsel 
time  to  prepare  the  demurrer  and  plea,  sudi 
refusal  will  not  be  held  erroneous. 

9.  Even  if  a  motion  to  continne  a  criminal 
ease  can  be  properly  entertained  in  the  absence 
of  the  accused,  the  judge  is  not  required  to  do 
so.  If  the  absence  is  due  to  providential  cause. 
this  will  be  a  sufficient  answer  to  a  rule  nisi 
on  a  forfeiture  of  the  bond. 

10.  The  evidence  authorized  the  verdict,  and 
no  suflScient  reason  has  been  shown  for  revers- 
ing the  judgment. 

(Syllabus  by  the  0)urt.) 

Error  from  City  Court  of  Elberton;  P.  P. 
Proffltt,  Judge. 

N.  B.  Oglesby  was  convicted  for  violatioiL 
of  the  liquor  law,  and  brings  error.  Affirm- 
ed. 


Sam  Lb  Olive,  for  plaintiff  In  error.  Thotk 
J.  Brown,  SoL,  for  the  State. 

COBB,  J.  Tbe  accused  was  arraigned  in 
tfafe  dty  court  of  Elberton  upon  a  present- 
ment charging  him  with  a  violation  of  a  local 
act  prohibiting  the  sale  of  liquor  in  Elbert 
county.  Acts  1884r-85,  p^  520.  He  filed  a 
general  and  special  demurrer  and  plea  in 
abatement  to  the  presentment,  each  of  which 
being  overruled,  he  filed  a  plea  of  not  guilty. 
After  conviction  he  made  a  motion  for  a  new 
trial,  and  assigns  error  upon  the  overruling 
of  this  motion,  and  on  the  overruling  of  the 
demurrer  and  plea  in  abatement 

The  principles  stated  in  the  headnotes  are 
controlling  upon  the  various  questions  in- 
Tolved.  While  the  record  does  disclose  some 
Irregularity  In  the  manner  in  which  the  ac- 
cused was  brought  into  court  for  trial,  this 
IrrefiTularlty  did  not  afford  any  reason  for 
granting  a  new  trial.  If  the  accused,  after 
having  been  broijght  into  court,  had  moved 
for  a  discharge  upon  the  ground  that  he  was 
In  the  custody  of  his  bail,  who  had  not  sur- 
rendered him,  and  that  the  court  could  not 
proceed  to  bring  him  into  court  by  force  until 
his  bond  had  been  forfeited,  he  might  have 
been  entitled  to  a  release.  But  if  the  Judge 
committed  any  error  in  this  respect,  it  cannot 
be  taken  advantage  of  by  a  motion  for  a  new 
trial.  A  ruling  of  the  court  in  reference  to 
the  matter  should  have  been  invoked,  and 
exceptions  pendente  lite  filed  If  the  ruling 
was  adverse  to  the  accused.  The  case  of  Mc- 
Daniel y.  State,  cited  in  the  headnotes,  seems. 
to  be  controlling,  in  principle,  upon  this 
point.  We  see  no  reason  for  reversing  the 
judgment  In  this  case. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(121  Qa.  678) 
COOPEB  V.  STATE. 
(Supreme  Court  of  Georgia.    Jan.  20,  1005.) 

WRIT    OF    EBBOB— DISMISS AI/— BILL    OW    KZCXP- 

TI0NS-H8EBVICE. 

1.  Under  the  decision  in  Bush  v.  Keaton,  65 
Ga.  296,  where  it  does  not  affirmatively  appear 
that  service  of  a  bill  of  exceptions  was  made 
or  waived  after  the  certificate  of  the  presiding 
judge  was  attached,  the  writ  of  error  most  l>e 
aismissed  upon  motion. 

(Syllabns  by  the  Court) 

Error  from  dtj  (}ourt  of  Douglas;  Levi 
O'Steen,  Judge. 

Jim  Cooper  was  convicted  of  cheating,  and 
brings  error.    Dismissed. 

R.  A.  Hendricks,  for  plaintiff  In  error.  M. 
D.  Dickerson,  Sol.,  and  W.  O.  Lankford,  for 
the  State. 

SIMMONS,  O.  J.  After  conviction  of 
cheating  and  swindling.  Cooper  sued  out  a 
bill  of  exceptions  complaining  of  the  oyer- 
ruling  of  a  demurrer  to  the  indictment,  and 
of  the  refusal  of  the  lower  court  to  grant  a 
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new  trial.  From  the  bill  of  exceptions  It 
api>ears  that  the  motion  for  new  trial  was 
overruled  on  October  22,  1904.  When  the  bill 
of  exceptions  was  certified,  does  not  appear; 
the  certificate  being  undated.  Under  date  bf 
November  2,  1904,  counsel  for  the  state  ac- 
knowledged "due  and  legal  service  of  the 
within  bill  of  exceptions,"  and  waived  "copy 
and  all  other  and  further  notice  and  service.'' 
In  this  court  a  motion  was  made  to  dismiss 
the  writ  of  error  on  the  ground  that  "it  does 
not  appear  that  the  bill  of  exceptions  was 
certified  before  the  acknowledgment  of  serv- 
ice by  the  solicitor  of  the  city  court  of  Doug- 
las." In  support  of  this  motion  several  cases 
were  cited — among  them,  that  of  Bush  v. 
Keaton,  65  Ga.  296.  There  was  no  request 
to  review  and  overrule  that  case,  and  it  is 
controlling  here..  Its  facts  were  almost  iden- 
tical with  those  of  the  present  case,  and  the 
writ  of  error  was  dismissed  because  the  ac- 
knowledgment did  not  afJrmatively  appear 
to  have  been  made  after  the  Judge  had  cer- 
tified the  bill  of  exceptions.  It  Is  true  that 
the  case  as  reported  appears  to  have  been 
put  upon  two  grounds,  and  that  both  head- 
notes  were  made  by  the  reporter;  but  an  ex- 
amination of  the  minutes  of  this  court  shows 
that  the  Judgment  of  the  court  was  put  upon 
one  ground,  which  was  that  Just  stated. 
That  case  is  therefore  controlling  here,  and 
must  be  followed.  Civ.  Ck)de  1895,  f  5566,  is 
not  applicable  here.  Under  that  section  an 
undated  certificate  will  be  presumed  to  have 
been  In  time,  but  the  section  does  not  other- 
.wise  afford  any  presumption  as  to  the  date 
of  a  certificate.  It  Is  no  authority  for  pre- 
suming that  a  dated  acknowledgment  was 
made  after  the  undated  certificate,  when  the 
contrary  might  have  been  true,  and  the  cer- 
tificate still  have  been  made  in  time.  Yick- 
ers  V.  Sanders,  106  Oa.  266,  82  S.  B.  102. 

Writ  of  error  dismissed.    All  the  Justices 
concur. 


(121  CItt.  880) 

McDUFFIB  V.  STATE. 
(Snpreme  Court  of  Qeorgla.    Jan.  26,  1905.) 

IBBEST— DB  TACTO  MARSITAI/— MT7BDBB  — HAN- 
8LAUGHTER— EXCESSIVE  POBCB— THBEATS— Ilf- 
STBUCTIONS— EVIDENCE  —  FLIOIIT  —  BEMABKS 
OP  COUBt—INSTKUCTIOWS— NEWLY  DISCOVEB- 
ED  EVIDENCE. 

1.  A  de  facto  marshal  of  a  municipal  corpora- 
don  is  authorized  to  make  an  arrest.  Robinson 
V.  State,  9  S.  E.  528,  82  Ga.  535. 

2.  In  view  of  the  evidence,  there  was  no  error 
in  refusing  to  charge  that  the  deceased  had  no 
right  to  arrest  the  defendant.  Bums  v.  State, 
7  S.  B.  88,  80  Ga.  547. 

8.  Had  the  arrest  been  lawful,  and  conducted 
in  a  lawful  manner,  the  admitted  killing  would 
have  been  murder. 

4.  The  verdict  of  manslaughter  necessarily  Im- 
plies that  the  jury  found  that  the  arrest  was  | 
either  orisrinally   unlawful   or   that  the  officer 

Kt  himself  beyond  the  cover  and  protection  of 
I  authority  by  the  use  of  undue  violence,  but 
that  such  violence  was  not  sufficient  to  arouse 
the  fears  of  a  reasonable  man,  so  as  to  make 
the  killing  justifiable. 


5.  An  officer  may  lawfully  arrest  his  bitterest 
enemy,  or  he  may  unlawfully  arrest  his  best 
friend.  The  legality  of  the  arrest,  the  right  of 
the  defendant  to  resist  the  use  of  excessive  force 
in  making  it  effectual,  and  the  extent  of  his 
right  to  resist  if  it  was  originally  unlawful, 
were  entirely  independent  of  the  motive  actua- 
ting the  marshal. 

6.  The  evidence  as  to  the  threats  by  the  de- 
ceased to  make  an  arrest  and  of  threats  by  the 
defendant  to  kill  in  resisting  arrest  warranted 
the  charge  of  the  court,  and  fully  sustained  his 
statement  as  to  the  contentions  of  the  parties. 

7.  While  the  defendant  could  show  that  the 
state's  witness  had  unkindly  feelings  toward 
him,  it  was  not  competent  to  go  into  details  of 
the  difficulty  between  the  witness*  and  the  de- 
fendant. 

8.  The  fact  that  a  witness  may  have  been  in 
a  lewd  house  was  irrelevant  to  any  issue  on 
trial,  and  it  was  not  error  for  the  court  to  re- 
fuse to  compel  him  to  answer  the  inquiry  as  to 
why  he  was  there. 

9.  The  refusal  to  permit  a  witness  to  testify 
that  five  days  after  the  homicide  he  saw  bruises 
and  contusions  on  the  defendant's  head  was  not 
harmful,  other  undisputed  evidence  as  to  the 
bruises  upon  the  head  of  defendant  immediately 
after  the  killing  having  been  submitted  by  other 
witnesses. 

10.  The  raarshars  stick  was  before  the  jury, 
who  could  determine  as  well  as  a  nonexpert 
whether  it  was  a  weapon  likely  to  produce 
death.  Moran  v.  State,  48  S.  E.  324,  120  Ga. 
840. 

11.  There  was  not  enough  to  connect  the  ab- 
sence of  the  knobs  on  the  stick  with  Uie  violent 
use  thereof  at  the  time  of  the  killing  to  warrant 
a  reversal  because  of  a  failure  to  allow  evidence 
that  the  knobs  were  on  the  stick  a  considerable 
time  before  the  homicide  and  absent  therefrom 
some  time  after  the  killing. 

12.  The  only  evidence  as  to  flight  was  offered 
by  the  defendant,  with  his  explanation  thereof. 
It  was  not,  under  the  circumstnnces  detailed  in 
the  record,  error  to  exclude  evidence  of  a  volun- 
tary surrender,  ofitered  by  a  witness  for  the  de- 
fendant before  the  conclusion  of  the  8tate*s  case 
in  rebuttal  of  a  theory  not  then  advanced. 

13.  The  introdoctonr  remark  of  the  court  as  to 
the  importance  of  the  case  because  involving  a 
matter  of  death  or  imprisonment  could  not  have 
harmed  the  defendant  The  contention  that  it 
excluded  the  idea  of  acquittal  is  not  sustained 
by  the  record,  it  appearing  that  in  immediate 
connection  therewith  the  judge  impressed  upon 
the  jury  the  fact  that  they  were  as  much  under 
obligation  to  acquit  an  innocent  man  as  to  con- 
vict one  who  was  guilty. 

14.  The  assignments  relatinji;  to  the  instruc- 
tions of  the  judge  on  the  subject  of  murder  are 
immaterial,  the  jury  not  having  found  the  de- 
fendant guilty  of  murder,  but  of  manslaughter. 

15.  The  charge  as  to  manslaughter  was  correct, 
and,  if  the  defendant  desired  more  specific  in- 
structions on  that  subject,  appropriate  requests 
therefor  should  have  been  submitted  in  writing. 

16.  So  far  as  the  requests  to  charge  were  prop- 
er, they  were  included  in  the  general  Instmc- 
tions  given  by  the  court 

17.  The  newly  discovered  evidence  was  either 
cumulative  or  impeaching  in  its  natnre.  The 
evidence  was  conflicting,  but  sufficient  to  sus- 
tain the  verdict.  No  error  of  law  requiring  the 
grant  of  a  new  trial  appears. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Wilcox  Coun- 
ty; T.  A.  Parker.  Judge. 

Ashley  McDuffie  was  convicted  of  man- 
slaughter, and  brings  error.    AflBirHied. 

Ashley  McDuffie  was  charged  with  the  mur- 
der of  John  Blue  and  found  gnllty  of  volun- 
tary manslaughter.  He  made  a  motion  for 
a  new  trial,  which  was  overruled^  and  he  ex* 
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cepted.  While  the  killing  was  admitted,  the 
evidence  was  sharply  conflicting  as  to  the 
circumstances  attending  the  homicide.  For 
the  state  there  was  evidence  tending  to  show 
that  Blue  was  marshal  of  Pineview;  that, 
hearing  firing  of  pistols  in  the  corporate  lim- 
its, he  went  towards  the  place  where  the 
shots  were  fired,  and  met  McDuffle  return- 
ing from  that  locality.  A  witness  for  the 
state  testified  that  McDuffie  fired  the  shot 
This  was  denied  hy  defendant  and  another 
witness.  When  the  marshal  met  McDuffie, 
a  conversation  took  place  between  them  as  to 
whether  McDuffie  had  fired  the  weapon,  dur- 
ing which  time  it  is  claimed  that  McDuffle 
became  boisterous,  and  cursed,  and  when 
threatened  with  arrest  stated  that  he  would 
not  submit;  that  Blue  put  his  hand  upon 
him,  telling  him  to  consider  himself  under 
arrest.  Immediately  thereafter  blows  pass- 
ed, though  who  struck  first  did  not  appear 
from  the  evidence  for  the  state.  That  for 
the  defense  was  to  the  effect  that  Blue 
struck  the  first  blow  with  his  club.  There 
was  some  evidence  as  to  a  blow  on  Blue's 
bead  and  of  blows  and  contusions  on  the 
bead  of  McDuffie.  In  the  altercation  Mc- 
Duffie fired,  killing  Blue.  There  was  also 
evidence  that  in  talking  to  a  party  who  had 
been  arrested  by  Blue,  McDuffle  said  the 
latter  could  not  arrest  him,  and  that  he  had 
procured  a  pistol  on  the  day  of  the  homicide, 
stating  that  he  was  going  to  kill  a  man  with 
it  if  he  tried  to  arrest  him  that  night;  and 
that  on  another  occasion  he  stated  if  Blue 
ever  attemped  to  arrest  him  he  was  going 
to  kill  him.  For  the  defense  this  was  denied. 
There  was  testimony  of  statements  by  Blue 
that  he  wanted  an  opportunity  to  arrest  Mc- 
Duffie, and  that  he  would  lock  him  up,  or 
do  as  Barfield  had  done  Miller.  This  was 
supplemented  by  testimony  as  to  a  difficulty 
between  Barfield  and  Miller.  The  defense 
attempted  to  go  Into  the  particulars  of  this 
trouble,  showing  the  bad  feeling  t>etween  a 
state's  witness  and  McDuffie.  The  witness 
admitted  that  his  feelings  had  been  bitter, 
but  that  they  were  not  so  at  the  time  of 
the  examination.  The  court  refused  to  al- 
low the  particulars  of  the  trouble  to  be  in- 
quired into.  The  defendant  excepts  to  this 
ruling,  and  also  to  the  refusal  of  the  coUtt  to 
allow  counsel  to  ask  a  witness  for  the  state 
why  he  was  in  a  certain  house,  the  witness 
objecting  to  make  answer,  and  it  appearing 
from  the  brief  here  that  it  was  Intended  to  be 
shown  that  It  was  a  lewd  house. 

M.  B.  Laud,  D.  B.  Nicholson,  W.  L.  ft 
Warren  Grice,  Fort  ft  Grice,  and  Arnold  ft 
Arnold,  for  plaintiff  in  error.  Hal  Lawson 
and  J.  F.  De  Lacy,  Sol.  Gen.,  for  the  State. 

LAMAR,  J.  (after  stating  the  foregoing 
facts).  1.  Pen.  Ck)de  1895,  H  885,  832,  rec- 
'^gnizes  marshals  as  peace  officers.  Under 
the  principle  embodied  in  PoL  Code  1885,  f 
223,  and  Civ.  Code  18d5,  S  5168,  it  was  held 
In  Robinson  v.  State,  82  Ga.  535,  9  S.  B.  628» 


and  in  Garrett  v.  State,  69  Qa.  446,  16  S.  E. 
533,  that  a  de  facto  marshal  stands  upon  the 
same  footing  as  to  the  right  to  make  an  ar- 
rest as  one  regularly  appointed.  In  the 
present  case^  while  his  commission  was  not 
produced,  it  appeared  from  all  the  evidence 
that  Blue  was  marshal,  was  accustomed  to 
make  arrests,  and  that  such  fact  was  well 
known  to  McDuffie. 

2,  The  defendant  strenuously  insists  that 
as  there  was  no  proof  of  the  existence  or 
terms  of  any  ordinance  prohibiting  disorder- 
ly conduct,  the  court  should  have  charged 
that  there  was  no  evidence  that  Blue  bad  a 
right  to  make  the  arrest  There  was  evi- 
dence of*  disorderly  conduct  Without  proof 
of  an  ordinance  it  was  said  in  Bums  v. 
State,  80  Ga.  546,  7  S.  E.  88,  that  a  police- 
man had  a  right  to  arrest  one  in  Savannah 
who  was  disorderly,  and  was  Justified  in 
using  such  force  as  was  necessary  to  compel 
submission.  But,  irrespective  of  the  ques- 
tion of  disorderly  conduct,  there  was  no  er- 
ror in  refusing  to  instruct  the  jury  as  re- 
quested. There  was  at  least  some  evidence 
that  McDuffie  was  carrying  a  concealed 
weapon.  Watts,  one  of  the  witnesses  for  the 
defendant  testified  that  Blue  told  McDuffie 
there  had  been  some  shooting,  and  he  be- 
lieved McDuffie  had  done  it  and  he  would 
have  to  arrest  him.  He  took  out  his  pistol 
and  showed  him  Ave  cankered  cartridges  la 
it  The  defendant  in  his  statement,  also 
claimed  to  have  "pulled  out  his  pistol  and 
showed  it  to  Blue."  There  was  evidence 
from  other  bystanders  that  they  had  not  seen 
a  pistol  While  the  issue  was  not  distinctly 
presented,  there  was  enough  evidence  of  car- 
rying a  concealed  weapon  to  warrant  a  re- 
fusal to  charge  that  there  was  no  proof  to 
show  that  Blue  had  the  right  to  arrest 

8.  If  the  arrest  had  been  lawful,  and  con- 
ducted in  a  lawful  •  manner,  the  resistance 
culmloatlng  In  homicide  would  have  amount- 
ed to  murder. 

4.  Had  the  jury  found  McDuffle  guilty  of 
murder,  any  error  of  omission  or  commis- 
sion on  the  subject  of  the  law  of  arrest  would 
have  been  more  Important  than  It  can  pos- 
sibly be  under  the  present  record.  Here  he 
was  found  guilty  of  manslaughter.  This 
necessarily  implies  that  the  Jury  found  either 
that  the  arrest  was  originally  unlawful,  or 
that  it  was  being  made  in  an  unlawful  man- 
ner, so  as  to  put  Blue  beyond  the  cover 
and  protection  which  the  law  affords  a  peace 
offlcer  when  properly  in  the  discharge  of  his 
duty.  An  examination  of  the  entire  charge, 
however,  shows  that  the  Judge  fully  and 
fairly  presented  all  the  issues  raised  by  the 
evidence.  He  instructed  the  Jury  as  to  the 
rights  of  an  officer  making  a  lawful  arrest 
and  the  extent  of  a  citizen's*  right  to  resist 
an  unlawful  arrest  and  also  fully  and  fairly 
Instructed  them  as  to  the  right  of  McDuffie 
to  resist  force  with  force  in  case  he  was  be- 
ing  unlawfully  arrested,  or  lawfully  arrested 
and  unlawfully  beaten. 
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8.  There  was  erldence  of  bad  blood  be- 
tween the  two  men,  bat  that  did  not  in  any 
way  affect  the  rights  of  either.  A  marshal 
may  lawfully  arrest  his  worst  enemy,  or  may 
unlawfully  arrest  his  best  friend.  The  mo- 
tive would  not  determine  the  legality  of  the 
tct  Whether  it  was  orginally  a  lawful  ar- 
rest properly  conducted,  or  lawful  with  im- 
proper force,  justifying  resistance  by  com- 
mensurate force,  or  assault  and  battery, 
would  be  determined  without  regard  to  the 
motive  with  which  the  arrest  was  begun  or 
attempted  to.be  made  effectual.  There  was 
no  error,  therefore,  in  refusing  to  charge,  as 
requested,  on  the  subject  of  the  motive  with 
which  Blue  made  the  arrest  If  the  arrest 
was  lawful,  it  did  not  become  the  less  so  be- 
cause of  any  ill  will  towards  McDuffle. 

7.  It  was  competent  to  show  that  a  wit- 
ness for  the  state  entertained  feelings  of  ill 
will  towards  the  defendant  Civ.  Code  18d6» 
S  5289.  But  that  did  not  warrant  an  inves- 
tigation of  the  particulars  of  the  difficulty 
or  the  cause  of  the  hostility.  To  admit  such 
testimony  would  multiply  issues  and  tend  to 
confuse  the  Jury.  Andrews  v.  State,  118  Ga. 
4,  43  S.  E.  852;  Bishop  v.  St&te,  9  Oa.  121 
(1).  Had  the  witness  replied  that  he  bad  no 
ill  will,  it  would  have  been  proper  on  further 
cross-examination  to  ask  if  he  and  the  de- 
fendant had  not  had  a  fight  Had  he  denied 
that,  the  accused  would  have  been  entitled 
to  prove  the  contrary.  Daniel  v.  State,  103 
Oa.  20e,  29  S.  D.  767.  But  this  would  not 
justify  an  investigation  of  a  mere  collateral 
issue  or  the  particulars  of  the  difficulty. 

11.  Before  the  evidence  for  the  state  was 
concluded,  the  defendant  was  allowed  to  in- 
troduce a  witness  out  of  the  regular  order. 
The  court  refused  to  allow  him  to  testify  as 
to  a  voluntary  surrender  by  the  defendant 
There  are  cases  which  hold  that  such  evi- 
dence is  Inadmissible  because  in  the  nature 
of  self-serving  declarations.  People  v.  Cleve- 
land, 107  Mich.  367,  65  N.  W.  216.  That 
question  is  not  presented,  the  assignment  be- 
ing that  the  evidence  was  in  rebuttal  and 
explanation,  of  the  flight  already  proved  by 
the  state.  The  only  evidence  on  the  subject 
of  flight  which  we  find  is  that  subsequently 
offered  by  the  defendant  himself,  and  at  the 
time  there  was  nothing  to  warrant  its  ad- 
mission in  rebuttal  or  for  the  purpose  for 
which  it  was  offered. 

The  other  grounds  of  the  motion  for  a  new 
trial  are  sufficiently  dealt  with  in  the  head- 
notes.  We  find  no  error  requiring  the  grant 
of  a  new  trial. 

Judgment  affirmed.    All  the  Justices  con- 


(in  Oil  W) 

WALBA  V.  STATE. 
(Supreme  Court  of  Georgia.    Jan.  26,  1905.) 

''EBTIORABI— ISSUANCE— TIME—DISMISSAL. 

1.  If  the  clerk  fails  to  issue  the  writ  of  cer- 
tiorari before  the  term  to  which  it  is  return- 


able, the  plaintiff  may,  if  there  has  been  no 
laches  on  his  part,  move  the  court  for  an  order 
directing  the  clerk  to  issue  the  writ 

2.  Without  such  order,  the  derk  has  no  au- 
thority to  issue  the  writ  of  certiorari  subse- 
quently to  the  term  to  whidi  it  was  originally, 
returnable. 

3.  Where  the  writ  of  certiorari  was  Issued 
subsequently  to  the  term  to  which  it  was  prop- 
erly returnable,  without  any  order  of  court,  and 
served  upon  the  judge  whose  judgment  was 
sought  to  be  reviewed,  who  answered  the  same, 
the  court  rightfully  sustained  a  motion  to  dis- 
miss the  certiorari  proceeding  on  the  ground 
that  tJie  writ  bad  not  been  issued  and  served 
as  provided  by  the  statute. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Cova^U  Emanuel  Ooun- 
ty;  A.  F.  Daley,  Judge. 

Jack  Walea  was  convicted  of  a  misde- 
meanor, and  brought  certiorari  From  an  or- 
der dlBmissIng  the  certiorari,  he  brings  er- 
ror.   Affirmed. 

Williams  ft  Moring  and  Daniel  ft  Kirkland, 
for  plaintiff  in  error.  W.  W.  Larsen,  SoL, 
and  B.  T.  Rawlings,  Sol.  Gen.,  for  the  State. 

BVANS,  J.  The  plaintiff  in  error  was  con- 
victed of  a  misdemeanor  in  the  city  court  of 
Swalnsboro.  Within  80  days  after  his  con- 
viction, he  submitted  to  the  Judge  of  the  su- 
perior court  his  petition  for  certlorait 
which  petition  was  duly  sanctioned  and  filed 
in  the  office  of  the  derk  of  the  superior 
court  on  December  29,  1903.  The  v^it  should 
have  been  issued  and  made  returnable  to  the 
April  term,  1904,  of  Bmanuel  superior  court, 
but  the  writ  was  not  issued  by  the  clerk 
until  August  of  that  year.  On  the  same  day 
the  writ  was  issued,  the  petition  and  writ 
were  served  on  the  city  court  Judge,  who 
filed  his  answer  to  the  October  term,  1904, 
of  the  superior  court  When  the  case  came 
on  to  be  heard  in  that  court,  the  certiorari 
was  dismissed  on  the  ground  that  the  Judge 
of  the  city  court  had  not  been  served  with 
the  writ  within  the  time  prescribed  by  law, 
and  had  not  answered  the  certiorari  within 
the  time  fixed  by  law,  and  proper  diligence 
had  not  been  shown  by  the  plaintiff  in  cer- 
tiorari to  have  the  service  duly  perfected. 

L  When  a  petition  for  certiorari  has  been 
sanctioned  and  filed  in  the  office  of  the  clerk, 
it  is  his  duty  to  promptly  issue  the  writ, 
retuftiable  to  the  next  term  of  the  court 
which  convenes  20  days  after  the  filing  of 
the  petition.  Civ.  Code  1895,  S  4637.  The 
clerk's  authority  to  issue  the  writ  ceases 
after  the  term  to  which  it  should  be  made 
returnable  has  passed.  If  the  clerk  fails  to 
issue  the  writ  as  provided  by  statute,  and 
the  plaintiff  in  certiorari  has  been  diligent 
he  may  move  for  the  issuance  of  the  writ  at 
a  subsequent  term.  Hopkins  v.  Suddeth,  18 
Oa.  518;  Mitchell  v.  Simmons,  58  Oa.  166; 
Zachery  v.  State,  106  Oa.  124,  32  S.  B.  22. 

2.  Without  an  order  of  court  the  clerk 
cannot  issue  the  writ  after  the  term  to 
which  it  should  have  been  made  returnable 
has  gone  by.  Being  wholly  without  authority 
to  do  so,  in  the  absence  of  an  order  of  court 
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80  directing,  his  issuance  of  tbe  writ  after 
that  term  has  expired  is  a  mere  nnllity. 

3.  The  plaintiff  in  certiorari  will  not  be 
injuriously  affected  by  the  carelessness  or 
misprision  of  the  clerk,  tf  it  be  shown  to 
the  court  that  his  failure  to  issue  the  writ 
was  not  due  to  any  laches  on  the  part  of  the 
plaintiff  in  certiorari.  On  motion  by  the 
plaintiff,  the  court  will,  in  such  a  case,  grant 
an  order  authorizing  the  issuance  of  the 
writ,  and  making  it  returnable  to  a  subse- 
quent term.  Proper  diligence,  however,  re- 
quires that  the  plaintiff  in  certiorari  shall 
make  a  timely  motion  for  the  granting  of 
such  an  order.  If  he  fails  to  do  so,  tho 
clerk  cannot  cure  his  negligent  omission  to 
issue  the  writ  within  the  time  prescribed  by 
law.  In  the  present  case  no  diligence  on 
the  part  of  the  plaintiff  in  certiorari  was 
shown,  and  it  was  not  error  for  the  court  to 
sustain  the  motion  to  dismiss.. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(121  6a.  641) 

ATLANTA  ft  W.  P.  R.  CO.  t.  WEST. 
(Supreme  Court  of  Georgia.    Jan.  26,  1905.) 

MASTKB  ANO  8EBV ANT— RELATIONSHIP— VOLUN- 
TEEB— LIABILITT  07  HASTEB— IN- 
FANCY OF  PLAINTIFF. 

1.  To  create  the  relation  of  master  and  serv- 
ant there  must  be  some  contract  or  some  act  on 
the  part  of  one  person  which  expressly  or  im- 
plie(U7  recognizes  another  as  his  servant. 

2.  One  into  whose  service  another  volunteers 
without  his  assent,  express  or  implied,  is  not 
under  the  duties  of  a  master  toward  a  servant, 
or  required  to  anticipate  or  discover  the  peril 
of  such  volunteer,  but  is  only  bound,  relatively 
to  such  volunteer,  to  use  care  not  to  injure  him 
after  notice  of  his  peril. 

3.  Where  a  defendant  has  been  guilty  of  no 
breach  of  any  duty  owing  to  the  plaintiff,  there 
can  be  no  legal  liability. 

4.  Where  a  volunteer  engages  in  work  under- 
taken in  compliance  with  an  unauthorised  re- 
quest of  an  emplov^  of  tbe  defendant,  the  latter 
owes  him  none  of  the  obligations  of  a  master 
toward  a  servant,  but  is  only  bound  to  use  care 
not  to  injure  him  after  notice  of  his  peril.  The 
fact  that  tbe  volunteer  is  of  tender  years,  and 
without  sufficient  mental  capacity  to  appreciate 
the  danger,  while  it  might  be  an  element  of  no- 
tice to  the  defendant  oi  the  peril  of  the  volun- 
teer, cannot  change  the  relations  of  the  parties, 
or  impose  upon  the  defendant  any  duty  not 
ordinarily  imposed  by  law  relatively  to  volun- 
teers. Rhodes  v.  Georgia  R.  &  Bkg.  Co.,  10  S. 
B.  922,  84  Ga.  320,  &  Am.  St  Rep.  362,  in 
part  disapproved. 

5.  If  the  defendant  had  been  negligent,  and 
relied  ui)on  tbe  concurrent  negligence  oif  the 
plaintiff  to  defeat  or  diminish  the  recovery,  then 
the  infancy  of  the  plaintiff  would  be  material 
to  the  determination  of  his  diligence ;  but  plain- 
tiff's infancy  cannot  change  the  relations  of  the 
parties,  or  supply  the  place  of  negligence  on 
the  part  of  the  defendant. 

(Syllabus  by  the  Court.) 

Error  from  City  Conrt  of  Newnan;  A.  D. 
Freeman,  Judge. 

Action    by    Willis    West,     administrator, 
against  the  Atlanta  &  West  Point  Railroad 
Company.     Judgment  for  plaintiff,  and  de-  i 
fendant  brings  error.    Reversed.  ^ 


Dorsey,  Brewster  ft  Howell,  W.  G.  Post, 
and  H.  A.  Hall,  for  plaintiff  in  en-or.  W. 
C.  Wright  and  J.  B.  S.  Davis,  for  defendant 
in  error. 

SIMMONS,  C.  J.  An  action  for  damages 
for  personal  injuries  was  brought  by  Simmle 
L.  West,  a  minor,  by  his  next  friend,  against 
the  Atlanta  ft  West  Point  Railroad  Company. 
Pending  this  action  Simmie  L.  ^  "est  died,  and 
his  duly  appointed  and  qualified  administrator 
was  made  a  party  in  his  stead.  To  the  pe- 
tition as  originally  filed  the  defendant  had 
demurred.  Subsequently  the  petition  was 
amended  in  several  particulars.  The  defend- 
ant renewed  its  grounds  of  demurrer,  and 
also  filed  other  demurrers  to  the  petition  as 
amended.  The  court  overruled  the  demur- 
rers, and  the  defendant  excepted.  The  peti- 
tion, after  amendment,  set  up  the  following 
facts:  On  the  morning  of  June  14,  1901,  a 
freight  train  of  the  defendant  became  un- 
coupled because  of  a  defective  or  broken 
coupling.  For  the  purpose  of  repairing  such 
coupling,  and  while  the  repairs  were  being 
made,  a  poi'tion  of  the  train  stood  upon  and 
obstructed  the  crossing.  One  of  the  tools 
used  by  the  train  hands  In  repairing  the 
coupling  was  an  iron  crowbar  weighing  about 
50  pounds.  While  the  repairs  were  in  prog- 
ress, young  West,  who  came  thither  on  his 
way  to  perform  an  errand  for  his  father, 
after  waiting  for  some  time  for  the  crossing 
to  be  cleared,  went  to  the  caboose  or  cab 
of  the  train  to  inquire  when  th^  crossing 
would  be  clear.  When  he  approached  the 
caboose,  one  of  the  brakemen  on  the  train 
came  up  with  a  lot  of  tools  which  had  been 
used  to  repair  the  coupling,  among  them 
the  above-mentioned  iron  crowbar,  and  re- 
quested West  to  ascend  the  platform  of  the 
caboose  and  open  the  door  bo  that  the  tools 
could  be  laid  in  the  caboose.  West,  seeing 
no  danger  to  himself  in  complying  with  this 
request,  ascended  the  platform,  and  was 
proceeding  to  unbolt  and  open  the  door, 
when  the  brakeman  handed  him  the  crowbar, 
standing  it  up  endwise,  and  letting  one  end 
rest  on  the  platform,  and  requested  West  to 
take  hold  of  it  West  took  hold  of  the  crow- 
bar, and  was  supporting  it  with  one  hand, 
the  other  being  upon  the  door  knob,  and 
West  being  in  the  act  of  opening  the  door, 
when  "suddenly  and  violently,  and  without 
warning  signal,  a]!(d  without  warning  to** 
West,  the  train  was  coupled  together,  the 
section  attached  to  the  engine  coming  in 
contact  with  the  other  section,  of  which  the 
caboose  formed  a  part,  "with  great  force, 
and  said  train  was  then  suddenly  and  quickly 
jerked  and  put  in  motion  and  with  a  sudden 
jerk,  by  reason  and  on  account  of  which  sud- 
den coupling  and  contact  and  sudden  starting 
and  jerking  of  said  train"  West  was  thrown 
back  and  down,  tbe  door  slammed  upon  his 
right  hand,  and  the  crowbar  fell  upon  and 
broke  his  right  leg.  West  suffered  great  pain 
in  his  hand  and  leg.    The  injury  to  the  leg 
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resulted  In  necrosis,  and  the  leg  had  finally 
to  be  amputated.  When  West  was  requested 
by  the  brakeman  to  ascend  the  platform  and 
open  the  door  of  the  caboose  and  take  hold 
of  the  crowbar,  both  sections  of  the  train 
were  perfectly  still,  and  he  had  no  reason  to 
suppose  or  presume  that  they  would  be  sud- 
denly coupled  together  with  great  force  and 
jar,  and  the  train  put  in  motion  with  a  jerk, 
without  notice  to  him.  The  brakeman  was 
a  man  of  long  experience,  and  apparently 
about  50  years  of  age,  while  West  was  ohly 
15  years  and  2  months  of  age,  and  '^without 
mental  capacity,  knowledge,  and  experience 
to  know  or  comprehend  that  there  was  any 
danger"  In  complying  with  the  request  of 
the  brakeman,  "and  without  sufficient  knowl- 
edge, mental  capacity,  and  experience  to 
avoid  any  danger"  to  which  so  doing  might 
subject  him.  On  account  and  by  reason  of 
West's  tender  years  and  inexperience  he  did 
not  know,  while  he  was  on  the  platform,  that 
the  train  might  \>e  coupled  together  suddenly 
and  violently,  and  without  warning,  and 
put  in  motion  with  a  sudden  jerk.  At  the 
time  of  the  injury  "West  did  not  have  the 
mental  capacity,  knowledge,  and  experience 
of  an  ordinary  boy  fourteen  years  old." 
West  was  without  fault,  and  in  the  exercise 
of  due  care,  diligence,  and  circumspection, 
and  his  Injuries  were  due  wholly  to  the 
carelessness  and  gross  negligence  of  defend- 
ant, its  officers,  agents,  and  employ^.  The 
petition  charged  that  "defendant  was  negli- 
gent on  account  of  its  said  employ^  request- 
ing [West]  to  ascend  the  platform  of  said 
cab  and  open  said  door,  and  in  handing  said 
iron  crowbar  up  to  [West]  with  the  request 
that  [West]  take  hold  of  same;  and  espe- 
cially was  defendant,  its  agents,  officers,  and 
employ^  grossly  negligent  in  suddenly,  vio- 
lently, and  with  great  force  and  jar  coupling 
said  sections  of  said  train,  and  causing  them 
to  come  in  contact  as  aforesaid,  and  then 
suddenly  putting  said  train  in  motion  with 
a  jerk  while  petitioner  occupied  the  position 
hereinbefore  described,  and  In  so  coupling 
and  starting  said  train  without  signal,  and 
without  any  notice  or  warning  to  [West]." 
Damages  were  laid  in  the  sum  of  $15,000. 

The  defendant's  demurrers  were  based  up- 
on several  grounds.  It  demurred  generally, 
and  on  the  ground  that  the  petition  failed 
to  show  that  on  the  occa^sion  when  West  was 
injured  defendant  owed  him  any  duty,  or 
that  the  acts  and  doings  of  the  defendant 
were  any  breach  of  any  duty  owing  by  the 
defendant  to  West  The  other  grounds  of 
demurrer  it  is  unnecessary  here  to  mention. 

1.  It  is  virtually  conceded  that  West  was 
a  volunteer,  and  not  a  servant  of  the  de- 
fendant There  was  no  contract  of  employ- 
ment, nor  any  act  on  the  part  of  any  au- 
thorized agent  of  the  defendant  which  ex- 
pressly or  impliedly  recognized  West  as  the 
servant  of  the  company.  Rhodes  v.  Georgia 
R.  &  Bkg.  Co.,  84  Ga.  820,  10  S.  B.  922.  20 
Am.  St  Rep.  802.    "A  person  cannot  be  sub- 


jected, without  bis  own  consent  or  tint  of 
his  agent  to  the  obligations  which  the  law 
has  attached  to  the  contract  of  hiring.*'  2 
Labatt,  Mast  &  Serv.  f  030. 

2.  One  who,  without  any  employment  what- 
ever, or  at  the  request  of  a  servant  who  has 
no  authority  to  employ  other  servants,  vol- 
untarily undertakes  to  perform  service  tor 
the  master,  is  a  mere  volunteer,  and  not  en- 
titled to  that  degree  of  diligence  on  the  part 
of  the  master  which  the  latter  is  bound  to 
exercise  with  reference  to  his  servants. 
There  are  a  great  many  cases  which  state 
that  such  a  volunteer  stands  in  the  place  of 
a  servant  but  in  each  such  case  which  we 
have  examined  this  position  was  taken  in 
order  to  defeat  the  claim«of  the  volunteer. 
In  other  words,  the  court  held  that  the  vol- 
unteer certainly  stood  in  no  better  position 
than  that  of  a  servant,  and  that  conceding 
he  stood  in  the  position  of  a  servant  he 
could  not  recover.  Such  cases  not  infre- 
quently arise  where,  If  the  volunteer  had 
been  a  servant  he  could  not  recover  because 
injured  by  the  negligence  of  a  fellow  servant 
in  the  course  of  their  common  employment 
A  number  of  such  cases  will  be  found  In  the 
note  to  section  631  of  I^batt  on  Master  and 
Servant  vol.  2.  In  Georgia  the  rule  as  to 
the  liability  of  the  master  for  the  negligence 
of  fellow  servants  had  been  abrogated  in  rail- 
road cases,  and  the  claim  of'  a  volunteer  can- 
not be  defeated  by  treating  him  as  though 
he  were  a  servant  It  is  necessary  to  as- 
sign him  to  his  true  position.  He  is  not  a 
servant,  and  cannot  charge  the  defendant 
with  the  obligations  of  a  master.  The  de- 
fendant does  not  ^^  master,  owe  the  volun- 
teer any  duty  whatever.  The  obligations  of 
master  and  servant  do  not  arise  between 
them.  The  defendant  is  only  bound  not 
to  injure  the  volunteer  willfully,  and  to  use 
care  not  to  injury  him  after  notice  of  his 
peril.  See  Church  v.  Railroad  Co.,  50  Minn. 
218,  52  N.  W.  647,  16  L.  R.  A.  861;  Everhart 
V.  Railroad  Co.,  78  Ind.  292,  41  Am.  Rep. 
667. 

8.  The  petition  clearly  does  not  make  out 
a  case  of  injuries  inflicted  willfully,  or  be- 
cause of  a  want  of  care  after  notice  of  Wesft 
peril.  There  Is  no  allegation  that  the  de- 
fendant's agents  or  employ^  who  coupled 
and  moved  the  train  knew  anjrthing  of 
West's  danger  or  of  his  position.  Even  the 
brakeman  who  requested  West  to  get  upon 
the  platform  does  not  appear  to  have  had 
any  notice  that  West's  mental  capacity  was 
less  than  that  usually  possessed  by  boys  of 
his  age.  The  train  was  at  a  public  crossing, 
but  it  does  not  appear  that  West  could  not 
get  by  it  or  that  this  had  anything  to  do 
with  his  compliance  with  the  brakeman's  re- 
quest to  assist  him.  The  brakeman  does  not 
appear  to  have  had  any  authority  to  make 
West  or  any  one  else  the  servant  of  the  de- 
fendant There  is  no  allegation  that  the 
brakeman  had  any  authority,  and  his  request 
cannot  be  imputed  to  the  defendant    The 
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brakeman  bad  no  authority  to  invite  West 
to  get  upon  the  platform,  and  the  defendant 
was  under  no  duty  to  anticipate  that  he 
would  do  80,  or  to  see  that  no  injury  resulted. 
Leaving  oat  of  consideration  the  minority  of 
West,  the  case  is  simply  that  of  a  volunteer 
who  places  himself  in  a  position  of  danger, 
and  who  is  injured  by  acts  of  the  defend- 
ant«  which,  relatively  to  a  volunteer,  do  not 
constitute  negligence.  So  far  as  appears 
from  the  petition,  the  defendant  was  guilty 
of  no  breach  of  any  duty  which  it  owed 
West,  and  therefore  cannot  be  liable.  Legal 
UabiUty  arises  only  upon  the  breach  of  some 
legal  duty. 

4.  We  think  enough  has  been  said  to  show 
that,  had  West  been  an' adult,  the  defendant 
would  not  have  been  liable.  West  volun- 
tarily engaged  in  work  undertaken  in  com- 
pliance with  the  unauthorized  request  of  the 
brakeman,  and  the  defendant  owed  West 
none  of  the  obligations  which  grow  out  of 
the  relation  of  master  and  servant.  The  de- 
fendant was  bound,  through  Its  agents  and 
employes,  to  use  care  not  to  injure  West  aft- 
er notice  of  his  peril,  and  was  bound  not  to 
injure  him  willfully;  but  no  breach  of  this 
duty  appears.  Defendant  In  error,  however, 
contended  that  the  demurrers  were  properly 
overruled  because  of  the  allegations  as  to  the 
minority  and  mental  deficiency  of  West,  ro- 
lying  upon  the  case  of  Rhodes  v.  Greorgia 
R.  &  Bkg.  Co.,  84  6a.  320,  10  S.  E.  922,  20 
Am.  St  Rep.  362.  After  examining  that  case, 
and  also  many  decisions  by  other  courts,  we 
think  this  contention  unsound.  Infancy  or 
want  of  mental  capacity  on  the  part  of  the 
plaintiff  is  often  very  material  where  the  de- 
fense calls  in  question  the  plaintiff's  own  dili- 
gence. In  other  words,  where  the  defendant 
has  been  negligent,  and  claims  that  the  plain- 
tiff could,  by  the  exercise  of  due  care,  have 
avoided  the  injury,  or  that  the  plaintiff  did 
not  use  due  diligence  to  lessen  the  damages, 
or  that  plaintiff's  negligence  contributed  to 
the  injury,  then  the  plaintiff's  Infancy  or 
mental  capacity  is  material.  Whenever  the 
I^alntlfrs  diligence  is  under  investigation, 
his  mental  capacity  is  relevant,  as  will  be 
seen  in  many  decisions  in  this  and  other 
states.  In  Investigating  the  diligence  of  the 
defendant,  the  plaintiff's  infancy  or  evident 
lack  of  mental  capacity  may  sometimes  be- 
come relevant  as  an  element  of  notice  to  de- 
fendant of  the 'plaintiff's  peril.  But  in  de- 
termining the  relations  of  the  parties  the  in- 
fancy of  the  plaintiff  is  not  material,  nor 
can  it  supply  the  place  of  negligence  on  the 
part  of  the  defendant  West  was  a  mere 
volunteer.  His  age  and  mental  capacity 
could  not  change  this.  If  young  and  men- 
tally deficient,  he  was  no  less  a  volunteer, 
relatively  to  the  defendant,  than  if-  old  and 
experienced.  The  defendant  did  not,  as 
master,  owe  him  any  duty.  The  defendant 
was  not  guilty  of  a  breach  of  any  duty  which 
It  did  owe  him.  The  infancy  of  West  could 
uot  supply  the  place  of  negligence  on  the 


part  of  the  defendant,  and  there  can  be  no 
recovery.  The  Rhodes  Case,  supra,  seems  to 
conflict  with  this  view,  though  the  headnote 
recognized  that  there  could  be  no  recovery 
unless  the  defendant  had  been  negligent 
The  decision  In  that  case  Is  by  but  two 
Judges,  and  not  binding,  and,  in  so  far  as  It 
conflicts  with  what  is  here  ruled,  will  not  be 
followed.  It  has  more  than  once  been  criti- 
cized by  able  law  writers  (3  Elliott  on  Rail- 
roads, §  1305;  2  Labatt  on  Master  and  Serv- 
ant, §  636),  and  is,  we  think,  unsound.  We 
are  clear  in  the  present  case  that  West's  lack 
of  mental  capacity  did  not  change  his  rela- 
tions toward  the  defendant  or  impose  upon  it 
any  of  the  obligations  which  ordinarily  arise 
from  the  relation  of  master  and  servant;  that 
the  petition  showed  no  breach  of  duty  toward 
West  as  a  volunteer;  that  West's  Infancy 
cannot  supply  the  place  of  negligence  on  the 
part  of  the  defendant;  -and  that  the  court 
below  erred  in  overruling  the  defendant's 
demurrer.  See,  in  relation  to  the  relevancy 
of  the  volunteer's  infancy,  Flower  v.  R.  Co., 
69  Pa.  210,  8  Am.  Rep.  251,  and  the  numerous 
cases  cited  in  the  notes  in  the  two  text- 
books last  above  cited. 

Under  the  above  view  of  the  case  It  will 
not  be  necessary  to  notice  all  of  defendant's 
special  demurrers. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


CLZL  Ga.  669) 
SCOVILLB  BROS.  v.  VARNBR  et  al. 
(Supreme  Court  of  Georgia.    Jan.  27,  1905.) 

JirSTICBS    OF   THE    PEACB—JURISDICTION  —  OB- 
dTBUCTION    IN  8TBEETS. 

l.The  act  of  December  24,  1832  (Acts 
1832,  p.  207},  conferring  jurisdiction  upon  the 
^stices  of  tne  peace  of  the  Indian  Spring  dis- 
trict of  Butts  county  to  remove  obstructions 
from  the  streets  of  the  Indian  Spring  (or  Mc- 
intosh) Reserve,  is -not  applicable  to  the  walks 
and  proraeoades  on  the  lO-acre  lot  embracing 
the  mineral  spring.  The  streets  referred  to  in 
I  this  act  were  those  laid  out  in  the  plan  of 
subdivision  of  the  original  Mcintosh  Reserve  in 
conformity  with  the  act  of  1827  (Acts  1827,  p. 

(Syllabus  by  the  Ck>urt) 

Error  from  Superior  Court,  Butts  County: 
L.  S.  Roan,  Judge. 

Action  by  Joe  and  Amanda  Vamer  against 
Levi  and  George  Scovllle.  Judgment  for 
plaintiffs  before  a  justice  was  affirmed  on 
certiorari,  and  defendants  bring  error.  Re- 
versed. 

M.  W.  Beck  and  Mills  &  Wall,  for  plain- 
tiffs in  error.  O.  M.  Duke,  Dessau,  Harris 
&  Harris,  and  Pope  S.  Hill,  for  defendants  in 
error. 


EVANS,  J.  Misses  Joe  and  Amanda  Var- 
ner  caused  a  summons  to  be  Issued  by  the 
justice  of  the  peace  of  the  Indian  Spring  dis- 
trict of  Butts  county,  directed  to  Levi  and 
George  Scovllle,  requiring  them  to  appear  at 
j  the  next  Justice*s  court  to  answer  the  com* 
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plaint  of  the  Misses  Vamer  for  the  removal 
of  an  obstruction  from  a  street  of  the  Indian 
Spring  Reserve.  Attached  to  the  summons 
was  the  complaint  of  the  plaintiffs,  which  al- 
leged, in  substance,  that  the  defendants  were 
conducting  a  hotel  business,  and  were  resi- 
dents of  said  district;  that  they  had  ob- 
structed a  street  extending  from  the  hotel  of 
the  Misses  Vamer  to  the  spring,  the  obstruc- 
tion being  immediately  In  front  of  the  Wig- 
wam Hotel,  conducted  by  the  defendants; 
that  this  street  had  been  used  by  plaintiffs 
and  the  guests  at  their  hotel  for  more  than 
20  years,  had  been  in  existence  as  far  back 
as  the  year  1817,  and  had  been  constantly 
and  unintermptedly  used  as  an  approach  to 
the  spring  by  plaintiffs  and  their  ancestors 
during  all  that  period  of  time;  and  that  the 
obstruction  was  of  such  a  character  as  to 
render  it  impossible  for  invalid  guests  of 
plaintiffs  to  reach  the  spring,  and  such  as  to 
render  it  impossible  for  any  person  to  reach 
the  spring  by  means  of  this  street  without 
climbing  over  the  obstruction.  It  was  al- 
leged that  demand  had  been  made  on  the  de- 
fendants to  remove  the  obstruction,  which 
they  failed  and  refused  to  do.  Plaintiffs 
asked  for  an  order  requiring  the  removal  of 
the  obstruction,  and  for  a  judgment  in  be- 
half of  themselves  and  the  county  school  com- 
jmlssioner  of  Butts  county  for  $2  for  each 
day  since  the  erection  of  the  obstruction. 
The  summons  was  served  on  the  defendants, 
who  appeared  and  filed  a  plea  to  the  juris- 
diction on  the  ground  that  they  were  resi- 
dents of  Fulton  county,  and  not  of  the  Indian 
Spring  district,  which  plea  was  held  insuffi- 
cient and  was  stricken  by  the  court  The 
defendants  then  interposed  a  demurrer  to  the 
complaint  on  the  grounds  that  the  court  had 
no  jurisdiction  of  the  subject-matter,  the  sur 
perior  court  of  Butts  county  alone  having 
jurisdiction  thereof,  under  the  act  of  1889 
(Acts  1889.  pp.  171,  172),  and  that  the  state 
of  Georgia  was  a  necessary  party,  and  there 
was  a  nonjoinder  of  parties.  The  magis- 
trate overruled  this  demurrer.  The  defend- 
ants thereupon  filed  their  answer,  in  wliich 
they  denied  obstructing  any  street,  and  In 
which  they  alleged  that  they  were  lessees 
from  the  state  of  Georgia  of  the  Indian 
Spring  Reserve,  and  only  amenable  to  the. 
state  under  their  lease  contract  for  any  act 
done  by  them  with  reference  to  the  improve- 
ment and  control  of  the  Indian  Spring  Re- 
serve. After  hearing  evidence,  the  magis- 
trate adjudged  that  the  structure  complained 
of  amounted  to  an  obstruction,  and  ordered 
its  removal.  The  defendants  sued  out  a 
writ  of  certiorari,  assigning  error  on  the 
judgment  of  the  magistrate  overruling  their 
demurrer,  on  the  admission  of  certain  testi- 
mony, and  on  the  final  judgment  rendered  on 
the  merits.  When  the  certiorari  came  on  to 
be  heard  in  the  superior  court.  It  was  over- 
ruled, and  the  defendants  bring  the  case 
here  tor  review. 
What  is  known  as  the  Indian  Spring  (or 


Mcintosh)  Reserve  was  acquired  by  the  state 
of  Georgia  from  the  Greek  Indians  by  the 
treaty  of  1825.  A  subdivision  of  the  reseifve 
into  lots  and  streets,  and  the  sale  of  all  the 
lots  except  one  containing  the  spring,  was 
authorized  by  the  act  of  December  22,  1827 
(Acts  1827,  p.  119).  The  plan  of  subdivision 
was  that  the  mineral  spring  should  be  in- 
cluded, as  nearly  as  possible,  in  the  center 
of  a  square  lot  of  10  acres,  and  around  this 
lot  there  were  to  be  laid  off  two  successive 
ranges  of  lots,  containing  2  acres,  intersect- 
ed by  streets  of  not  less  than  33  feet  In  width, 
running  east  and  west,  noirth  and  south,  at 
right  angles;  next  to  the  range  qf  2-acre 
lots,  there  were  to  be  laid  off  around  them 
a  range  of  4-acre  lots;  and  next  to  the  range 
of  4-acre  lots,  still  another  range  of  lots  was 
to  be  laid  off,  each  lot  to  contain  not  less 
than  20  nor  more  than  30  acres;  and  the 
balance  of  the  reserve  was  to  be  surveyed 
into  lots  of  not  less  than  SO  nor  more  than 
50  acres.  All  the  lots  were  to  be  separated 
from  each  other  by  streets.  To  prevent  en- 
croachment upon  and  obstruction  of  the 
streets  laid  out  in  conformity  with  this 
act,  the  justices  of  the  peace  of  the  Indian 
Spring  district  of  Butts  county  were  given 
jurisdiction  to  remove  any  house,  fence,  or 
other  obstruction  placed  in  such  streets,  at 
the  expense  of  the  individual  placing  the 
same  in  said  streets,  or  tising  and  occupying 
the  same.  Acts  1832,  p.  207.  The  justices 
of  the  peace  of  this  district  were  not  only 
empowered  to  remove  obstructions  from  the 
streets,  but  the  penalties  imposed  by  the  act 
were  collectible  in  the  justice's  court  of  that 
district  by  suit  at  the  instance  of  an  in- 
former. Subsequently  the  Legislature  author- 
ized the  commissioners  of  the  Indian  Spring 
Reser^'e  to  sell  such  of  the  streets  as  they 
might  deem  not  of  public  use  for  streets. 
Acts  1838,  p.  142.  The  legislative  scheme  was 
to  dedicate  to  public  use  the  10-acre  lot  con- 
taining the  mineral  spring.  This  lot  was  set 
apart  as  a  park  or  place  of  rendezvous  for 
members  of  the  general  public  attracted  to 
the  spring.  The  approach  to  the  10-acre 
lot  was  by  means  of  the  streets  intersecting 
the  surrounding  lots,  and  the  summary  pro- 
ceeding by  the  justice  of  the  peace  to  re- 
move obstructions  from  the  streets  of  the 
reserve  related  to  the  streets  laid  out  un- 
der the  act  of  1827.  It  was  nevc^  contem- 
plated in  any  of  the  statutes  or  resolutions 
of  the  General  Assembly  relating  to'  the  In- 
dian Spring  (or  Mcintosh)  Reserve  that  p^- 
manent  streets  should  be  established  with- 
in the  lot  embracing  the  spring.  Thus  In 
the  lease  acts  of  1847  and  1869  (Acts  1847, 
p.  193;  Acts  1869,  p.  174)  the  lessees  were 
empowered  to  make  roads,  prmnenades,  and 
walks,  and  to  plant  flower  gardens,  on  such 
portions  of  the  grounds  as  they  might  se- 
lect as  best  adapted  and  calculated  to  ren- 
der the  grounds  more  pleasant  and  useful, 
with  the  proviso  that  roads  or  paths  of  am- 
ple width,   admitting  an  easy  approach  to 
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and  from  the  spring,  shonld  be  at  all  times 
kept  open  for  public  use.  The  present  lease 
act  (Acts  1889,  p.  171)  imposes  on  the  lessees 
the  duty  to  'iay  out  and  maintain  walks 
upon  the  said  reserve,,  and  build  and  keep 
In  repair  all  bridges  and  approaches  to  the 
spring,"  and  declares  that  "the  public  shall 
be  permitted  to  use  said  water  at  the  spring 
and  to  carry  It  to  hotels,  boarding  houses 
and  private  residences  for  use."  The  "walks" 
which  the  lessees  in  the  various  lease  acfts 
were  empowered  to  lay  out  were  not 
"streets,"  but  promenades  or  approaches  to 
the  spring.  The  lease  act  of  1889  requires 
of  the  lessees  that  roads  of  ample  width, 
admitting  an  easy  approach  to  and  from  the 
spring,  shall  at  all  times  be  kept  open  for 
public  use.  The  fifth  section  of  that  act 
makes  the  violation  of  any  of  its  provisions 
a  cause  of  forfeiture  of  the  lease  contract, 
but  there  can  be  no  ouster  of  the  lessee  un- 
til After  final  Judgment  of  forfeiture  in  the 
superior  court  of  Butts  county.  Whether  the 
remedy  provided  by  the  act  of  1889  for  the 
obstruction  of  an  approach  to  the  spring  be 
confined  to  an  action  to  forfeit  the  lease,  it 
is  certain  that,  as  to  obstruction  of  ways 
within  the  10-acre  reservation  itself,  the 
remedy  provided  in  the  act  of  1832  is  not 
applicable.  This  latter  act  relates  solely 
to  an  obstruction  of  the  permanent  streets 
established  in  the  plan  of  subdivision  of  the 
original  reservation,  and  not  to  roads,  walks, 
and  promenades  on  the  10-acre  lot 

The  act  of  1838  did  not  authorize  the  sale 
of  all  the  streets  previously  laiid  out  by  vir- 
tue of  the  act  of  1827,  but  only  those  which 
were  unused  at  the  time,  or  which  the  com- 
missioners of  the  Indian  Spring  Reserve  did 
not  deem  of  public  advantage.  As  to  these 
unsold  streets,  the  Jurisdiction,  of  the  Jus- 
tice of  the  peace  of  the  Indian  Spring  dis- 
trict, given  by  the  act  of  1832,  may  still  ob- 
tain, but  as  to  the  particular  subject-matter 
Involved  In  the  case  under  review  the  mag- 
istrate was  without  Jurisdiction.  If,  then, 
as  affirmatively  appears  on  the  face  of  the 
pleadings,  the  court  wherein  the  case  origi- 
nated had  no  Jurisdiction  of  the  subject-mat- 
ter, the  entire  proceeding  before  the  Justice 
of  the  peace  should,  by  a  court  of  review,  be 
treated  as  an  absolute  nullity.  Blocker  v. 
Boswell,  109  Ga.  239,  84  S.  E.  289.  Direction 
is  accordingly  given  that  the  Judgment  ex- 
cepted to  be  set  aslde^  and  that  the  superior 
court  remand  the  case  to  the  Justice's  court, 
with  Instructions  to  dismiss  the  action. 

Judgment  reversed,  with  direction.  All  the 
Justices  concur. 


(121  Oa.  692) 


WHITE  V.  STATE. 


(Supreme  Court  of  Georgia.     Jan.  26,  1905.) 

OXTT   COUBTS— WRITS  OF  EBBOB— TOWNS. 

1.  The  General  Assembly  has  no  power  to 
create  a  city  court  and  provide  for  a  direct 
writ  of  error  therefrom  to  the  Supreme  Court 
in  anj'  municipality  other  than  an  incorporated  ' 


city.    Lampkin  v.  Pike,  42  S.  E.  213,  115  Ga. 
&7,  90  Am.  St.  Rep.  153,  and  cit 

2.  A  recital  in  an  act  establishing  a  city 
court  that  the  court  is  established  in  a  named 
"city,"  when  the  municipality  referred  to  is  in 
fact  not  a  city,  is  not  bmding  upon  the  courts. 
Savannah  Ry.  Co.  v.  Jordan,  89  S.  E.  511,  113 
Ga.  687 ;  Lampkin  v.  Pike,  42  S.  E.  213,  115 
Ga.  827,  831,  90  Am.  St  Rep.  153;  Mitchell 
V.  Lasseter,  40  S.  E.  287,  114  Ga.  275.  281. 

3.  The  municipality  of  Sylvester  bein^  a  town 
at  the  date  of  the  establishment  of  a  city  court 
therein,  no  writ  of  error  lies  to  the  Supreme 
Court  from  that  court. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Sylvester;  Frank 
Park,  Judge. 

Wade  White  was  convicted  of  misdemean- 
or, and  brings  error.    Dismissed. 

Claude  Payton,  for  plaintiff  In  error.  J.  H. 
Tipton,  for  the  State 

COBB,  J.  The  act  creating  the  city  couft 
of  Sylvester  was  approved  August  11,  1904. 
It  provided  that  it  should  take  effect  immedi-  ^ 
ateiy  upon  the  passage  of  an  act  abolishing 
the  county  court  of  Worth  county.  Acts  1904, 
p.  207.  The  act  abolishing  the  county  court 
was  approved  August  13,  1904.  Acts  1904,  p. 
240.  By  an  act  approved  on  the  date  last  re- 
ferred to  the  city  of  Sylvester  was  incorpo- 
rated, and  this  act  provided  that  it  should 
take  effect  immediately  upon  the  passage  and 
approval  of  an  act  abolishing  the  charter  of 
the  town  of  Sylvester,  which  latter  act  was 
approved  August  15,  1904.  Acts  1904,  pp. 
644,  645.  If  the  dates  of  the  approval  of  the 
acts  incorporating  the  city  and  establishing 
the  city  court  are  to  control,  the  city  court 
was  established  two  days  before  the  munici- 
pality was  incorporated  as  a  city,  and,  under 
the  decisions  cited  in  the  headnotes  no  writ 
of  error  would  lie  to  this  court  from  such  a 
court  If  the  dates  when  the  respective  acts 
went  into  effect  are  to  control,  a  like  result 
Is  reached,  for  the  act  incorporating  the  city 
did  not  go  into  effect  until  August  15th, 
whereas  the  act  establishing  the  city  court 
went  into  operation  on  August  13th.  The  re- 
cital in  the  city  court  act  that  the  court  was 
established  in  the  "city  of  Sylvester"  does 
not  bind  the  courts.  It  follows  that  the  city 
court  of  Sylvester  is  nbt  a  constitutional  city 
coilrt  and  that  no  writ  of  error  lies  from 
that  court  to  the  Supreme  Court. 

Writ  of  error  dismissed.  All  the  Justices 
concur. 


(121  Ga.  696) 
EQUITABLE  MORTG.  CO.  v.  MONTFORT. 
(Supreme  Court  of  Georgia.     Jan.   27,   1905.) 

EXEOtJTION— ATFIDAVIT  OP  ILLEGALITY— STAT— 
TRIAL  OF  ISSUE— PABT  PAYMENT— EVIDENCE. 

1.  Where  the  ground  of  an  affidavit  of  illegal- 
ity interposed  to  the  levy  of  a  common-law  exe- 
cution is  that  it  has  been  partially  paid,  the 
amount  admitted  to  be  due  must  be  paid^n 
order  to  stay  the  execution.  Civ.  Code  1895, 
a  5681 ;  White  v.  Mandeville,  72  Ga.  705 :  Stan- 
ford V.  Connery,  11  S.  E.  507,  84  Ga.  731-745; 
Brinson  v.  Birge,  30  S.  E.  261.  102  Ga.  802. 
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Bat  where  the  ground  of  the  illegality  is  that 
th*  ezecution  has  been  fully  paid,  then  the  sher- 
iff is  bound  to  accept  it,  and  await  the  result 
of  the  trial  of  the  issue  so  made.  If,  upon  the 
trial  of  such  issue,  it  should  be  proved  that  the 
ezecution  has  been  only  partially  paid,  the  plain- 
tiff would  be  entitled  to  a  verdict  that  the  exe- 
cution proceed  for  the  balance  shown  to  be  real- 
ly due  thereon,  and  not  for  the  amount  ap- 
parently due  from  the  ezecution  itself.  Stan- 
ford V.  Connery,  supra. 

2.  There  was  evidence  before  the  Jury  from 
which  they  could  have  found  that,  prior  to  mak- 
ing Uie  affidayit  of  illegality,  defendant  had 
made  a  payment  on  the  execution  to  the  attor- 
ney of  record  for  the  plaintiff,  for  which  he  had 
received  no  credit  The  court  erred  in  exclud- 
ing evidence  tending  to  show  that,  prior  to  mak- 
ing the  affidavit  of  illegality,  defendant  had 
made  another  payment  on  the  execution  to 
plaintiff's  attorney,  in  pursuance  of  a  i^arol 
agreement,  though  varying  a  former  written 
contract,  which  payment  had  not  been  entered 
as  a  credit  on  the  execution.  The  direction  of 
a  verdict  that  the  execution  proceed  for  the  full 
amount  apparently  due  from  the  execution  it- 
self was  error.  A  new  trial  was  properly  grant- 
ed. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Taylor  County; 
W.  B.  Butt,  Judge. 

Proceedings  on  affidavit  of  illegality  be- 
tween D.  T.  Montfort  and  the  E3qaltable 
Mortgage  Company.  From  finding  for  the 
company,  and  from  an  order  granting  new 
trial,  It  brings  error.    Affirmed. 

Payne  &  Tye  and  J.  A.  Noyes,  for  plaintiff 
In  error.  J.  J.  Bull  and  O.  M.  Colbert,  for 
defendant  in  error. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(121  Gu.  594) 

COLEMAN  ▼.  STATE. 
« Supreme  Court  of  Georgia.     Jan.  26,  1905.) 

iSAIL  —  BEOAPTUBE   OF  PRINCIPAL  —  POWER   OF 
THIRD  PERSON— ARREST  BT  PRIVATE  CITIZEN. 

1.  A  bail,  in  person  or  by  duly  authorized 
agent,  may  lawfully  recapture  his  principal. 

2.  Without  proof  of  authority  so  to  do,  the 
son  of  the  ban  cannot  empower  a  third  person 
to  make  such  arrest. 

8.  Unless  properly  deputized,  a  private  citizen 
cannot  Justify  an  arrest  merely  because  he  has 
in  his  possession  a  warrant  for  the  arrest  of  the 
person  sought  to  be  taken. 

4.  Treating  the  arrest  as  having  been  made 
without  warrant  of  law  or  authority  of  the  bail, 
the  case  is  to  be  governed  bv  the  law  of  as- 
sault, culminating  in  a  homicide  by  the  original 
wrongdoer. 

5.  So  treating  it,  if  the  defendant  began  the 
unlawful  arrest  with  an  intent  to  kill  if  neces- 
Rary  to  make  it  effective,  and  by  a  show  of  a 
deadly  weapon  put  the  deceased  in  the  fear  of 
his  life,  and  the  latter  thereupon  drew  and  fired, 
the  defendant,  having  provoked  and  created  a  , 
necessity,  could  not  meet  the  same,  but  would 
be  guilty  of  murder  if  under  such  circumstances 
he  took  the  life  of  the  party  legally  resisting  the 
illegal  arrest. 

6.  A  citizen,  being  unlawfully  arrested,  has  a 
right  to  resist  force  with  force  proportioned  to 
that  being  used  in  detaining  him. 

7.  If  the  force  used  in  repelling  the  unlawful 
arrest  was  excessive  and  disproportioned  to  that 
needed  to  avoid  detention,  such  force  is  not  to 
be  treated  as  lawful  resistance,  but  as  an  un- 
lawful attack. 


8.  If  an  unauthorized  person  seeks  to  make 
an  arrest,  but  does  nothing  to  put  the  other  in 
real  or  apparent  danger  of  life,  and  If  the  mere 
assault  la  met  by  drawing  and  firing  a  deadly 
weapon  upon  the  person  making  the  arrest,  the 
latter,  not  having  forfeited  his  right  to  live,  and 
not  having  created  a  lesal  necessity  for  such 
deadly  resistance,  may  defend  himself  against 
the  excessive  and  unjustifiable  counter  assault. 

9.  Under  the  evidence,  there  was  no  question 
of  killing  In  hot  blood.  The  real  issue  was 
whether  the  defendant  was  guilty  of  murder,  or 
justified  on  principles  of  self-defense.  It  wna 
efror  to  give  the  law  of  manslaughter  in  charge. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Emanuel  Coun- 
ty; A.  F.  Daley,  Judge. 

Elzle  Coleman  was  conrlcted  of  mnrder, 
and  brings  error.    Reversed. 

At  the  April  term,  1902,  of  Bulloch  supe- 
rior court,  John  Griffin  was  indicted  for  aid- 
ing Oglesby  to  escape  from  jail.  Qrlffin  gave 
ball,  with  Collins  as  surety.  Griffin  having 
failed  to  answer,  the  bond  was  forfeited:  R. 
B.  Collins,  the  son  of  the  surety  on  the  bond, 
called  on  the  officers  to  hare  -Griffin  arrested; 
It  appearing  that  at  the  time  he  was  In  the 
connty.  According  to  the  testimony  for  the 
defendant,  the  officer  stated  that  he  could 
not  attempt  to  make  the  arrest  just  at  that 
time,  but  advised  that  an  offer  of  a  reward  be 
made.  In  compliance  with  this  suggestlouv 
R.  £.  Collins,  the  son,  offered  a  reward  to 
Remer  Coleman  and  Elzle  Coleman  If  they 
would  arrest  Griffin.  At  the  same  time  he 
put  in  their  hands  a  warrant  Issued  by  I.  W. 
Martin,  and  addressed  to  any  sheriff,  deputy 
sheriff,  coroner,  constable,  or  marshal  of 
this  state,  commanding  them  to  arrest  the 
body -of  Griffin,  who  was  charged,  on  the 
affidavit  of  R.  E.  Collins,  with  the  offense  of 
"resisting  legal  process."  Elzle  and  Remer 
Coleman,  having  this  warrant,^  proceeded  to 
the  place  where  Griffin  lived,  and  found  him 
In  the  cotton  field.  They  inylted  him  to  go 
hunting.  Griffin  consented.  He  had  a  pistol 
In  his  pocket,  and  carried,  a  Winchester  rifle. 
The  party  drore  off;  Griffin  being  seated  in 
the  foot  of  the  buggy,  and  the  two  Colemans 
on  the  seat  There  were  no  eyewitnesses  to 
the  transaction.  The  state  offered  as  a  wit* 
aess  Lawson  Mercer,  who  testified  that  Elzle 
Coleman  ''said  they  had  started  hunting,  and 
he  said  he  didn't  even  think  he  would  hare  to 
kill  this  man.  He  said  he  thought  the  man 
would  give  up.  He  didn't  think  he  would 
have  to  kill  him.  He  said  they  were  going 
to  try  to  arrest  him;  and  he  said,  when  they 
got  down  there  a  piece,  it  seemed  like  he 
went  to  draw  his  pistol,  and  told  Grifiln  to 
consider  himself  under  arrest,  and  the  other 
gentleman,  Mr.  Grifiin,  he  drawed  his — ^just 
commenced  to  pull  his,  I  think,  as  he  took  his 
out  and  told  him  to  consider  himself  nnder 
arrest  When  he  told  him  that.  Mr.  Griffin 
made  up  in  here  [left  breast  pocket]  for  his, 
and  it  seemed  that  Mr.  Griffin  fired  at  him. 
and  he  slapped  the  pistol  down,  and  that  time 
he  said  he  had  to  fire  himself  to  save  his  life. 
And  he  said  then  Mr.  Griffin  jumped  out  of 
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the  Imggj,  and  went  to  make  around  the 
buggy,  and  dashed  off,  and  went  a  piece,  and 
fell/'  On  cross-examination  the  witness  tesr 
tlfied:  Coleman  said  "he  had  a  warrant  In 
his  pocket  and  told  Mr.  Gri£9n  to  consider 
himself  under  arrest,  and  at  the  same  time 
he  told  him  that  he  then  and  there  prepared 
himself  for  any  resistance  that  might  be 
made  by  Griffin  hy  going  for  his  gun.  He 
took  out  his  revolver,  and  before  he  got  his 
revolver  Griffin  out  with  his  and  shot  That 
Griffin  got  the  pistol  from  under  his  coat  or 
vest  and  shot  at  Coleman,  and  Mr.  Coleman 
told  me  that,  after  he  had  been  fired  upon, 
that  he  then  shot  Griffin.  I  won't  say  wheth- 
er he  was  in  the  bui^y  when  he  shot  him  or 
when  he  turned  around  the  buggy.  But  it 
was  after  Coleman  had  been  shot  He  said 
that  as  Griffin  shot  at  him,  he  slapped  the 
pistol  down  as  he  fired.  Griffin  was  known 
as  a  lawbreaking  man,  and  had  the  reputa- 
tion of  being  a  bad  man  in  the  community." 
Another  witness  testified  that  Griffin  was 
shot  in  the  left  side,  the  ball  ranging  down. 
For  the  defendant  there  was  testimony  that 
Griffin  had  been  out  of  the  county  for  some 
time,  and  that  as  to  one  warrant  he  had 
said  that  he  '"was  not  going  to  submit  but 
would  die  before  he  would  be  arrested."  His  j 
reputation  for  violence  was  bad.  Remer 
Coleman,  who  was  in  tho  buggy  at  the. time 
of  the  occurrence,  testified  that  he  heard 
Blzie  Coleman,  the  defendant,  tell  Griffin  to 
consider  liimself  under  arrest  and  the  firing 
commenced  at  once;  "that  Griffin  drew  his 
pistol  and  fired  at  Elzie;  that  about  that 
time  Elzie  shot  him."  The  defendant  in  his 
statement  to  the  Jury,  said  that  after  driv- 
ing "about  a  quarter  of  a  mile  I  told  Griffin 
to  consider  himself  under  arrest,  and  when  I 
did  so  he  drew  his  pistol  from  a  pocket  in 
his  overalls,  and  when  he  .drew  his  pistol  I 
drew  mine,  and,  just  as  he  threw  it  in  my 
face,  I  knodced  it  down  time  enough  to  save 
it  from  shooting  me  in  my  face,  and,  when 
he  fired,  I  fired.**  Coleman  exhibited  to  the 
Jury  a  place  on  his  left  leg  where  Grifiln's 
shot  took  effect 

The  judge  charged  on  the  law  of  murder, 
manslaughter,  and  justifiable  homicide;  and, 
after  the  jury  had  been  out  some  time,  they 
returned  and  asked  to  be  charged  on  the  snb- 
Ject  of  involuntary  manslaughter,  to  which 
the  court  replied,  'The  law  of  involuntary 
manslaughter  is  not  applicable  in  this  case," 
and  then  gave  instructions  as  to  murder  and 
voluntary  manslaughter  where  the  homicide 
was  in  a  heat  of  passion.  Error  is  assigned 
on  this  charge,  on  the  ground  that  there  was 
no  evidence  tending  to  show  the  deed  was 
done  in  the  heat  of  passion,  but  the  conten- 
tion being  tliat  it  was  done  on  a  sudden  im- 
palse,  when  dealing  with  a  notorious  ctkar- 
acter  for  violence,  to  protect  one's  own  life. 

Herrington  &  Lee,  L.  J.  Cowart,  and  Saf- 
fold  &  Larsen,  for  plaintiff  in  error.  B.  T. 
Rawlings,  Sol.  Gen.,  and  G.  H.  Howard,  Sol. 
pro  tern.,  for  the  State. 


LAMAR,  J.  (after  stating  the  foregoing 
facts).  1,  2.  Where  one  accused  of  crime  is 
released  on  bond,  he  is  transferred  from  the 
custody  of  the  sheriff  to  the  legal,  but  friend- 
ly, custody  of  the  ball,  whose  "dominion  is 
a  continuance  of  the  original  imprisonment," 
but  they  may  at  will  surrender  him  again  to 
the  custody  of  the  law.  If  the  accused  re- 
fuses to  surrender,  the  bail  can  seize  and 
hold  him  in  order  to  make  delivery  in  dis- 
charge of  the  bond.  But  the  surety  may  be  a 
woman,  or  a  man  physically  too  weak  to 
cope  with  the  accused,  or  the  person  charged 
with  the  crime  may  be  at  a  distant  point  and 
out  of  the  reach  of  his  bondsman.  For 
these  and  other  reasons,  the  bail  may  law- 
fully deputize  an  agent  to  seize  the  body  and 
deliver  him  to  the  custody  of  the  sheriff. 
Clark  V.  Gordon,  82  Ga.  613,  9  S.  B.  333; 
Pen,  Code  1895,  §  935;  Taylor  v.  Tain  tor.  16 
Wall.  371,  21  L.  Bd.  287.  While  this  is  true, 
a  new  trial  cannot  be  granted  here  because  of 
the  court's  refusal  to  give  the  charge  re- 
quested as  to  the  right  to  make  such  arrest 
by  an  agent  There  was  no  evidence  in  the 
present  case  to  show  that  the  bail  had  ap- 
pointed Coleman  to  recapture  Griffin,  and 
nothing  to  show  that  he  authorized  his  son, 
R.  B.  Collins,  to  make  such  arrest,  or  dele- 
gated to  him  any  power  to  appoint  agents  for 
that  purpose. 

3.  The  warrant  which  R.  B.  Collins  de- 
livered to  Coleman  was  in  usual  form,  and 
directed  as  requireu  by  the  Penal  Code.  The 
defendant,  Coleman,  was  not  himself  a  peace 
officer,  not  a  member  of  a  posse,  and  had 
not  been  deputized  to  execute  the  warrant 
The  fact  that  he  had  it  in  his  possession  con- 
ferred upon  him  no  authority  whatever.  The 
arrest,  therefore,  is  to  be  treated  as  one 
made  by  a  private  citizen.  Its  legality  would 
then  depend  upon  showing  that  it  was  made 
under  the  circumstances  set  out  in  Pen. 
Code  1895,  §  900. 

4.  There  does  not  appear  to  have  been  any 
conversation  between  Coleman  and  Griffin — 
no  demand  for  a  show  of  the  warrant  or 
statement  of  the  authority  under  which  the 
arrest  was  made.  There  was  no  reply  to 
indicate  whether  it  was  at  the  instance  of 
the  bail,  under  the  warrant  for  resisting  legal 
process,  because  of  a  felony  known  to  have 
been  committed,  or  to  prevent  an  escape 
therefor.  We  must  assume,  from  the  verdict 
that  the  jury  found  that  Coleman  did  not 
have  authority  to  make  the  arrest  If  so, 
the  remaining  questions  must  be  treated  on 
the  idea  that  the  law  of  arrest  is  out  of  the 
case,  and  that  Coleman  was  guilty  of  an 
assault 

5.  At  an  early  day  it  was  held  that  if 
the  supposed  officer  purixisely  kills  the  other 
party  for  not  submitting  himself  to  an  ille- 
gal arrest,  it  will,  generally  speaking,  be 
murder.  .East's  P.  C.  312;  Foster's  Crown 
Law,  271.  This  principle,  however,  must  be 
subject  to  many  exceptions.  If  the  cir- 
cumstances are  such  as  to  show  ttmt  there 
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was  no  malice — ^if  the  person  attempting 
sncfa  nnautiiorlzed  arrest  In  good  faith  be- 
lleTes  that  he  has  the  right  to  take  the 
person  sought  to  be  detained,  and,  in  the 
course  of  the  struggle  and  in  the  heat  engen- 
dered by  the  altercation,  he  takes  the  life 
of  the  person  sought  to  be  arrested — ^the 
modem  cases  seem  to  hold  that  he  would 
only  be  guilty  of  manslaughter.  But  if  the 
arrest  was  not  only  unauthorized,  but  was 
begun  with  the  Intent  to  kill,  there  would  be 
malice.  The  killing  at  the  end  of  a  struggle 
which  commenced  with  a  felonious  intent  to 
take  Ufe  would  be  murder.  In  the  present 
case  there  was  some  evidence  that  Cole- 
man may  hare  intended  to  do  what  he  did, 
and  began  the  arrest,  in  the  first  instance, 
by  drawing  and  presenting  a  deadly  weapon; 
thereby  putting  Griffin,  as  a  reasonable  man, 
in  fear  of  his  life.  If  the  Jury  found  from 
the  evidence  that  such  was  the  fact,  and  that 
the  shooting  was  but  a  continuation  of  an 
original  murderous  assault  with  a  deadly 
weapon,  and  that  this  created  on  the  part 
of  Qriffln  the  necessity  to  shoot  in  self-de- 
fense, Coleman  could  not  justify  himself 
in  meeting  the  same  with  a  like  shot,  since 
he  brought  the  necessity  upon  himself. 
Roach  V.  State,  84  Oa.  85.  Had  the  jury 
found  such  to  be  the  fact,  the  verdict  would 
necessarily  have  been  that  Coleman  was 
guilty  of  murder.  But  the  verdict  in  the 
present  case  was  not  for  murder,  but  man- 
slaughter; and  there  was  evidence  from 
which  the  jury  could  have  found  that  Cole- 
man did  not  begin  the  arrest  by  a  show  of 
any  force  which  warranted  Griffin  In  fearing 
that  his  life  was  In  danger,  but  was  only 
guilty  of  the  offense  of  an  assault.  In  telling 
Griffin  to  consider  himself  under  arrest, 
while  carrying  him  in  the  buggy. 

6-9.  On  that  theory,  therefore,  the  trans- 
action from  Inception  to  termination  is  to 
be  governed  by  the  law  applicable  to  assault 
culminating  in  a  homicide  by  the  person  who 
was  the  original  assailant  Thus  treating 
it,  the  unlawful  arrest — ^the  assault — would 
have  justified  Griffin  in  breaking  away,  re- 
sisting, and  repelling  force  with  force.  But 
the  force  which  Griffin  could  thus  rightfully 
use  could  only  be  proiM>rtionate  to  that  ex- 
erted by  Coleman,  and  sufficient  to  avoid 
the  detention.  If  Coleman  said,  "Consider 
yourself  under  arrest,''  and  laid  hold  of 
Griffin  with  a  view  of  making  the  arrest  ef- 
fective, it  was  a  wrong,  but  not  one  for 
which  he  forfeited  his  life,  either  at  the  hand 
of  the  law  or  at  the  hand  of  Griffin.  Such 
conduct  did  not  put  Griffin  in  bodily  danger. 
It  provoked  an  assault,  but  not  a  felony.  It 
did  not  create  a  legal  necessity  to  kill.  In 
the  eye  of  the  law,  liberty  is  very  sacred, 
but  so,  also,  is  human  life.  If  Griflln  met 
an  unlawful  assault  with  force  proportioned 
to  the  attack,  he  was  in  the  right  As  long 
as  he  remained  in  the  right,  Coleman  could 
not  justly  shoot.  But  if  Griffin  resisted  with 
disproportionate,    and    therefore    unlawful. 


violence — If;  without  being  put  in  real  or  ap- 
parent danger  of  life  or  serious  bodily  barm, 
he  fired  upon  Coleman  for  a  mere  assault— 
he  became  a  wrongdoer,  and  Coleman  became 
at  once  clothed  with  the  right  of  self-de- 
fense against  that  which  was  not  then  law- 
ful resistance,  but  an  unlawful  attack.  For 
Coleman,  under  such  drcumstances,  to  fire 
and  kill  Griffin,  would  not  be  murder  or 
manslaughter,  but  justifiable  homicide.  The 
decision  In  State  v.  Campbell,  107  N.  C.  949, 
12  S.  B.  441  (5),  la  opposed  to  this  view. 
We  find,  also,  a  number  of  cases  in  other 
jurisdictions  which  rule  that  one  who  pro- 
vokes a  dlfficully  without  felonious  purpose, 
and  during  its  progress  Is  compelled  to  take 
the  life  of  the  person  whom  he  attacks.  In 
order  to  save  his  own,  cannot  be  entirely 
justified  upon  the  grounds  of  self-defense, 
but  will  be  guilty  of  manslaughter.  State 
V.  Parker,  106  Mo.  218,  17  S.  W.  180.  See 
other  authorities  to  the  same  effect  cited  in 
Clark's  Criminal  Law,  188,  184.  These  de- 
cisions are  based  upon  the  wise  and  salu- 
tary principle,  which  Is  also  recognized  In 
this  state,  that  the  slayer  must  be  faultless. 
Haynes  v.  State,  17  Ga.  465  (5).  But  while 
the  direct  question  here  involved  has  not 
been  before  this  court  in  case  of  an  unau- 
thorized arrest  it  has  announced  a  princi- 
ple which  covers  the  i)olnt  now  under  con- 
sideration. That  principle  is  that  being  fault- 
less is  to  be  understood  as  meaning,  not  that 
the  slayer  did  nothing  to  provoke  the  diffi- 
culty, but  that  **the  provocation  must  not 
have  been  such  as  would,  in  law,  be  suffi- 
cient to  justify  the  attack  against  which  he 
was  defending  himself  when  the  homicide 
was  committed.  Anything  short  of  such  prov- 
ocation as  this  would  not  put  the  slayer  In 
any  degree  in  the  wrong  if  it  became  neces- 
sary to  kill  in  his  own  defense."  Butler  v. 
^tate,  92  Ga.  606,  19  S.  B.  51;  Boatwrlght 
V.  State,  89  Ga.  140,  15  S.  B.  21;  Foaaell  v. 
State,  94  Ga.  78,  19  S.  B.  891;  Nixon  v. 
State,  101  Ga.  575,  28  S.  B.  971.  Those  were 
cases  in  which  opprobrious  words  might  have 
justified  a  blow.  They  did  not  justify  a 
deadly  assault  The  assailant  was  not  fault- 
less in  that  he  provoked  an  attack.  But  he 
was  faultless  in  that  he  did  not  provoke 
felony.  The  same  principle  applies  here. 
The  unlawfc|l  arrest  justified  a  certain 
amount  of  resistance.  But  it  did  not  justify- 
shooting.  Coleman  had  a  right  to  defend 
himself  against  such  wrongful  counter  at- 
tack. Compare  Creighton  v.  Commonwealth, 
84  Ky.  103,  4  Am.  St  R^.  193.  It  is  also 
to  be  noted,  on  this  branch  of  the  case,  that 
the  deadly  weapon  was  Instantly  fired;  that 
there  was  no  opportunity  afforded  Coleman 
to  discontinue  the  arrest  to  withdraw,  or 
to  decline  combat  Under  the  evidence,  If 
Coleman  began  by  a  felonious  assault  he 
was  guilty  of  murder.  If  he  resisted  an  un- 
justifiable deadly  attack,  he  was  not  guilty 
of  any  offense.  There  was  no  proof  of  any 
middle  ground;    nothing  to  show  a  killing 
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in  hot  blood  or  passion,  or  because  of  a  mere 
assault;  and  nothing  In  the  record  on  whldi 
to  base  a  charge  of  manslaughter. 

We  recognize  the  dilemma  which  frequent- 
ly confronts  the  trial  Judge  in  this  class  of 
cases.  If  he  improperly  omits  to  cfiarge  on 
the  subject  of  manslaughter,  a  new  trial 
must  be  granted.  Ck>nyer8ely,  if  he  improp- 
erly includes  that  charge,  a  new  trial  will 
be  granted.  But  such  Is  the  law.  Consider- 
ing the  gravity  df  the  issue,  the  error  is  one 
which  has  been  repeatedly  held  to  entitle 
the  defendant  to  another  hearing. 

Judgment  reversed*  All  the  Justices  con- 
cur. 


(121  Ga.  687) 

SHBSDDBN  v.  STILBS. 
(Supreme  Court  of  Georgia.     Jan.  26,  1905.) 

AOnON  ON  N0T1&— BT7BDBN  OF  PBOOF— INSTBUO- 

TI0N8— ANSWEBS  TO  INTBBBOGATOBISS 

— DELIVEBT    TO    JUBY. 

1.  Where  the  issue  tried  was  whether  the  note 
sued  on  was  executed  for  the  plaintiffs  accom- 
modation, and  there  was  direct  and  positive 
testimony  submitted  by  both  parties  in  support 
of  their  respective  contentions,  and  the  court 
Instructed  the  jurv  that,  as  the  defendant  ad- 
mitted the  execution  of  the  note,  the  burden 
rested  upon  him  to  prove  his  defense  to  the 
satisfaction  of  the  jury,  the  mere  failure  to 
charge  that  the  holder  of  a  negotiable  promissory 
note  is  presumed  to  be  such  bona  fide  and  for 
value  was  not  cause  for  a  new  trial. 

2.  Refusal  to  give  an  oral  request  to  charge 
was  not  cause  for  a  new  trial,  uiough  made  m 
response  to  an  inquiry  by  the  judge  to  the  coun- 
sel, "If  there  was  anything  else,  they  desired 
charged.*' 

8.  There  was  no  material  error  in  admitting 
evidence. 

4.  Interrogatories,  though  read  in  evidence, 
should  not  be  delivered  to  the  Jury.  Where  the 
court,  over  the  objection  of  tne  party  ar:ain8t 
whom  the  verdict  was  rendered,  sent  to  the 
jury,  after  they  had  retired  to  deliberate  as  to 
their  verdict,  interrogatories  which  had  been 
read  in  evidence,  and  which  were  calculated  to 
hifluence  the  jurv  in  favor  of  the  prevailing 
party,  a  new  trial  should  have  been  granted. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Cartersville;  A. 
M.  Foute,  Judge. 

Action  by  R.  F.  Shedden  against  W.  H. 
Stiles.  Verdict  for  defendant,  and  plaintiff 
brings  error.    Reversed. 

Lumpkin,  Boykin  &  Etheridge  and  J.  M. 
Moon,  for  plaintiff  in  error.  Thoa.  W.  Mil- 
ner  ft  Son,  for  defendant  in  error. 

FISH,  P.  J.  R.  F.  Shedden  sued  W.  H. 
Stiles  on  a  promissory  note  signed  by  Stiles 
as  maker,  payable  to  his  own  order,  and  in- 
dorsed in  blank  by  himself  and  George  T. 
Hodgson.  There  was  a  verdict  for  defend- 
ant, and  plaintiff's  motion  for  a  new  trial 
having  been  overruled,  he  excepted. 

1.  The  only  defense  filed  to  the  action  was 
that  the  note  sued  on  was  executed  for  the 
accommodation  of  the  plaintiff.  Complaint 
was  made  in  the  motion  for  a  new  trial  that 
the  court  erred  in  failing  to  charge — ^though 


not  requested  in  writing  so  to  do— that  the 
holder  of  a  negotiable  promissory  note  is 
presumed  to  be  such  bona  fide  and  for  value. 
This  was  a  correct  principle  of  law,  and  ap- 
plicable to  the  case,  but  we  think  the  point 
was  sufficiently  covered  b^  what  the  judge 
did  charge.  He  instructed  the  jury  tliat,  as 
the  defendant  admitted  the  execution  of  the 
note,  the  burden  rested  upon  him  to  prove 
his  defense  to  their  satisfaction.  As  above 
stated,  the  only  defense  was  that  the  note 
was  executed  for  plaintiff's  accommodation. 
The  evidence  was  undisputed  that  Stiles  re- 
ceived no  consideration  for  making  and  in- 
dorsing it,  and  that,  as  to  him,  it  was  an  ac- 
commodation paper.  When  he  Indorsed  and 
delivered  it  to  Hodgson,  however,  it  was  a 
negotiable  paper,  payable  to  bearer;  and^  if 
Hodgson  indorsed  and  delivered  it  to  Shed- 
den for  a  consideration,  then  Shedden  could 
hold  Stiles  liable  on  it,  even  though  Shed- 
den knew  at  the  time  he  took  It  that  Stiles 
had  received  no  consideration.  Whether 
Stiles  executed  it  for  a  consideration  was 
immaterial.  The  vital  Issue  tn  the  case  was 
whether  Shedden  paid  Hodgson  a  considera- 
tion for  the  instrument.  This  point  was 
hotly  contested,  both  parties  submitting  di- 
rect and  positive  testimony  in  support  of 
their  respective  contentions  on  the  question. 
For  defendant  to  prevail,  it  was  absolutely 
necessary  for  him  to  show  by  a  preponder- 
ance of  the  evidence  that  Shedden  did  not 
pay  Hodgson  a  consideration  for  the  paper. 
When  the  court  instructed  the  jury  that  the 
burden  rested  on  the  defendant  to  prove  his 
case  to  their  satisfaction,  it  was  equivalent, 
we  think,  to  charging  them  that  defendant 
must  overcome,  to  their  satisfaction,  what- 
ever case  plaintiff  sought  to  make,  whether 
by  way  of  presumption  or  by  direct  and  posi- 
tive evidence.  The  charge  actually  given 
was  broader  and  more  favorable  to  the.  plain- 
tiff than  that  which  he  contends  should 
have  been  given. 

2.  At  the  close  of  the  judge's  charge  he 
asked  counsel  *'if  there  was  anything  else 
they  desired  charged,"  and  counsel  for  plain- 
tiff, in  reply,  orally  requested  the  court  to 
charge  that  when  the  note  was  put  in  evi- 
dence the  presumption  was  that  it  was  a 
valid  note,  and  that  plaintiff  was  a  bona  fide 
holder  of  the  same.  The  judge  refused  this 
request  Requests  to  charge  should  be  in 
writing  (Civ.  Code  1895,  §  5479),  and  there 
is  no  exception  to  the  rule  that  a  refusal  to 
give  an  oral  request  to  charge  is  not  ground 
for  a  new  trial. 

8.  Hodgson  was  permitted  to  testify  that 
he  requested  Stiles  to  sign  the  note,  and 
Stiles  that  he  signed  the  note  at  Hodgson's 
request.  This  testimony  was  allowed  over 
the  objection  of  plaintiff  that  he  was  not 
present  when  the  request  was  made,  and  did 
not  know  of  the  same.  The  objection  was 
without  merit,  as  Hodgson  also  testified  that 
he  asked  Stiles  to  execute  the  note  at  the 
instance  and  request  of  the  plaintiflL     The 
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fallowing  qnestfon  and  answer  in  the  in- 
terrogatories of  Hodgson  were  read  to  the 
Jury  hy  defendant,  over  plalntifTs  objection: 
''Q.  When  Mr.  Shedden  acquired  possession 
of  said  note,  did  he  or  did  he  not  know  of 
the  circumstances9[ander  which]  the  note  was 
signed  by  Mr.  Stiles,  and  did  he  have  full 
knowledge  of  all  the  facts  relating  to  the 
signing  of  said  note  before  It  came  into  his 
possession?  A.  I  think  so."  The  objection 
was  that  the  witness  merely  gave  his  opin- 
ion, and  not  facts.  The  witness  testified 
positively  that  the  note  was  executed  for 
plalntifTs  accommodation;  that  witness,  at 
the  instance  of  plaintiff,  requested  Stiles  to 
sign  the  Instrument;  that  neither  witness 
nor  Stiles  received  any  consideration  for 
the  same;  and  that  witness  delivered  it  to 
plaintiff  for  use  in  his  business.  We  are  un- 
able to  understand  what  other  circumstances 
and  facts  relating  to  the  signing  of  the  note, 
either  by  Stiles  or  the  witness,  the  question 
referred  to;  and,  as  the  testimony  o^  the 
witness  was  positive  as  to  these  matters,  al- 
lowing his  opinion  as  to  the  same  subjects, 
though  it  ought  not  to  have  been  admitted* 
is  not  cause  for  a  new  trial.  An  extended 
answer  of  Hodgson  to  another  interrogatory 
was  read  to  the  jury  by  defendant,  over  an 
objection  by  plaintiff  that  the  answer  was 
merely  the  witness*  supposition.  The  objec- 
tion was  to  the  whole  of  the  answer,  some 
parts  of  which  purported  to  state  facts,  and 
hence  were  clearly  admissible  over  the  ob- 
jection made.  The  objection  to  the  whole 
was  therefore  not  well  taken.  Bass  Ck>.  v. 
Granite  City  Co.,  116  Ga.  176,  42  S.  B.  415  (5). 
4.  Upon  the  trial  the  plaintiff  testified 
orally  in  his  own  behalf.  The  defendant  put 
in  evidence  the  answers  of  the  plaintiff  to 
interrogatories  which  had  been  sued  out  for 
him,  for  the  purpose  of  impeaching  him. 
After  the  jury  had  retired  to  deliberate  as 
to  their  verdict,  the  court,  upon  motion  of 
the  defendant  and  over  the  objection  of  the 
plaintiff,  sent  to  the  jury  "the  answers"  to 
such  interrogatories.  This  action  of  the 
court  was  assigned  as  error  in  the  motion 
for  a  new  trial.  The  practice  as  to  whether 
interrogatories  or  depositions  read  upon  the 
trial  should  be  delivered  to  the  jury  when 
they  retire  to  consider  as  to  their  verdict  Is 
not  the  same  in  the  different  states.  In 
some  jurisdictions  it  Is  held  to  be  a  matter 
largely  within  the  discretion  of  the  trial 
judge,  in  others  it  is  held  that  they  should 
go  to  the  jury,  and  in  still  others  that  they 
should  not,  but  it  is  generally  the  rule  that 
depositions  read  in  evidence  should  not  go 
to  the  Jury;  and  if  they  are  calculated  to 
Influence  the  jury,  and  go  to  their  room  with- 
out the  knowledge  of  the  losing  party,  it  has 
been  held  that  the  verdict  should  be  set 
aside.  17  Am.  &  Eng.  Enc.  L.  1241,  1242. 
The  reason  given  for  not  allowing  them  to  be 
delivered  to  the  Jury  is  that  the  testimony 
which  they  contain,  if  read  and  re-read  by 
the  jury,  would  have  an  unfair  advantage 


over  oral  testimony  of  the  other  side,  by 
speaking  to  the  jury  more  than  once.  Thomp. 
&  M.  Juries,  §  385  (1,  2);  Abbott's  Trial 
Brief  (Civil  Jury  Trials),  477,  478;  Thompson 
on  Trials,  S  2578.  Where  all  the  evidence 
is  in  writing,  it  has  been  held  that  deposi- 
tions read  in  evidence  may  be  taken  out  by 
the  jury  on  retiring  to  deliberate.  Id.  In 
so  far  as  our  information  goes,  it  has  ever 
been  the  practice  in  this  state  not  to  permit 
interrogatories  to  be  dellveified  to  the  jury. 
In  Andrews  v.  Tlnsley,  39  Ga.  303,  the  jury, 
after  having  retired  ^to  consult  as  to  their 
verdict,  sent  their  bailiff  to  the  clerk  for 
the  interrogatories  of  the  plaintiff,  which 
had  been  read  in  evidence  before  them. 
They  desired  to  examine  the  interrogatories 
merely  to  refresh  their  memories  as  to  cer- 
tain dates,  about  which  there  was  no  con- 
troversy between  the  parties.  This  was  held 
not  to  be  cause  for  a  new  trial.  In  Falvey 
V.  Richmond,  87  Ga.  99,  13  S.  B.  261,  inter- 
rogatories of  the  plaintiff  were  handed  to 
the  Jury  by  plaintiff's  counsel,  and  taken  by 
them  to  their  room.  Plaintiff's  counsel  made 
an  affidavit  that  he  inadvertently  gave  the 
interrogatories  to  the  jury,  and  that  there 
was  no  attempt  on  his  part  to  gain  an  un- 
fair advantage  thereby.  It  appeared  from 
the  atfidavit  of  the  foreman  of  the  jury  that 
the  Interrogatories  were  neither  read  nor 
examined  by  any  of  the  Jury,  and  that  they 
did  not  even  know  that  they  had  the  inter- 
rogatories until  after  returning  to  the  court 
room.  It  was  held  that  "under  these  affi- 
davits there  was  no  error  In  the  refusal  of 
the  court  to  grant  a  new  trial  on  this 
ground.*'  We  think  there  is  a  clear  intima- 
tion in  these  two  decisions  of  this  court  that 
interrogatories  should  not  be  delivered  to 
the  jury.  If  a  paper  calculated  to  influence 
a  jury  in  favor  of  the  prevailing  party  goes 
to  and  is  considered  by  them  while  delib- 
erating as  to  their  verdict,  it  is  cause  for  a 
new  trial.  Georgia  Pacific  Ry.  Co.  v.  Dooley, 
86  Ga.  300,  12  S.  B.  923,  12  L.  R.  A.  342,  and 
cases  cited.  The  answers  to  the  interroga- 
tories of  the  plaintiff  sent  to  the  Jury  by 
the  court  in  the  present  case  were  calculated 
to  Infiuence  them  in  favor  of  the  defendant 
in  whose  favor  the  verdict  was  rendered. 
We  therefore  think  that  a  new  trial  should 
be  granted  on  this  ground. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(121  Ga.  irn 
O'DONNBLL  ▼.  WING  &  SON. 
(Supreme  Conrt  of  Georgia.     Jan.  27,   1905.) 

BAILMENT  —  WHAT     CONSTITUTES  —  TITLE     OF 

GOODS  —  DESTRUCTION  —  ABSOLUTE      SALE  — 

ACTION  FOB  PBICB— DIBECTING  VSBDICT. 

1.  Where  goods  are  shipped  "on  atrial  order/* 
with  a  right  to  test  the  same  for  20  days,  and 
if,  at  the  expiration  of  that  ttm6|  they  are  un- 
satisfactory, the  goods  shipped  shall  be  returned 
to  the  railroad,  to  be  held  at  the  shipper's  dis- 
posal, or,  if  satisfactorj,   $230  shall  be  ^id 
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therefor,  of  which  $65  is  to  be  cash  and  the 
balance  in  monthly  payments,  the  same  is  a 
contract  of  bailment.  The  title  remains  in  the 
bailor,  and  if,  before  notification  of  satisfaction, 
the  property  is  destroyed  during  the  20  days, 
the  loss  will  fall  on  the  bailor  as  owner. 

2.  But  if  the  bailee  retains  the  property  after 
the  20  days  his  retention  will  be  equiyaient  to 
an  expression  of  satisfaction.  The  sale  becomes 
absolute,  and  the  holder  liable  to  an  action  for 
the  purchase  money. 

8.  Such  satisfaction  and  completion  of  the 
sale  may  likewise  result  where  a  person  in  pos- 
session under  a  ''trial  order'*  treats  the  property 
as  his  own,  as  by  a  sale  to  a  third  person. 

4.  Where,  therefore,  it  appears  that  in  April, 
1901,  goods  were  shipped  on  such  "a  trial  or- 
der," and,  after  being  received,  were  sold  in 
June,  1901,  the  purchaser  acquired  a  title  good 
as  a^lnst  the  original  owner. 

5.  There  was  no  evidence  as  to  the  condition 
of  the  instrument  at  the  time  it  was  received 
by  the  defendant,  and  nothing  to  show  what 
was  then  or  subsequently  a  fair  value  for  its 
use ;  and  it  was  error  to  direct  a  verdict  against 
the  defendant  for  $68  hire. 

(Syllabus  by  the  Court.) 

Brror  from  City  Oourt  of  Bainbrldge;  B. 
B.  Bower,  Judge. 

Action  by  Wing  &  Son  against 'Fannie 
O'Donnell.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Laura  L.  Wing  (doing  business  under  the 
name  of  Wing  &  Son)  brought  an  action 
against  Mrs.  O'Donnell  for  the  recovery  of  a 
piano  and  $4  a  month  rent.  It  appeared  that 
the  plaintiff  sent  to  W.  P.  Jones  at  Bellwood, 
Fla.,  on  April  1,  1901,  a  circular  containing 
instructions:  "How  to  order  a  piano  on  trial. 
Sign  and  return  trial  order.  No  advance 
payment  is  required.  We  pay  all  freight, 
and  you  will  be  under  no  more  obligations  to 
keep  the  piano  than  if  you  were  examining 
it  in  our  store  or  factory."  On  the  same 
sheet  Jones  illled  out  blank  order  as  follows: 
"Please  ship  one  Wing  Piano  as  described 
above,  in  your  own  name,  with  stool  and 
scarf,  to  Grand  Ridge,  Fla.,  with  freight 
prepaid,  and  send  me  an  order  to  get  it  from 
the  Railroad  Agent  for  trial  only.  There  is 
no  agreement  by  me  to  purchase  this  piano; 
but  I  will  allow  it  to  remain  in  my  home  on 
trial  for  twenty  days,  and  if  it  proves  satis- 
factory I  will  pay  you  $230.00,  in  the  follow- 
ing manner:  $^.00  cash,  and  $15.00  per 
month.  If  the  piano  does  not  prove  satis- 
factory, I  will  have  It  boxed  as  received  and 
return  to  the  depot  for  your  disposal!  I  am 
under  no  more  obligations  to  keep  this  piano 
than  if  I  were  examining  it  in  your  ware- 
room.  I  am  to  be  under  no  expense  for 
freights  coming  or  going.  W.  P.  Jones.  In- 
struct me  when  to  ship  you  old  instrument.'* 
The  plaintiff's  evidence  tended  to  show  that 
there  was  no  other  contract  than  that  indi- 
cated above,  and  no  agreement  to  accept  any 
old  instrument  from  Jones  until  after  he  had 
tested  the  piano,  and  it  had  proved  satis- 
factory to  him,  and  he  had  complied  with  the 
terms  of  the  order  by  paying  the  cash  pay- 
ment. No  old  instrument  was  received  from 
him.  The  piano  was  shipped  in  accordance 
with  the  contract    There  was  some  excep- 
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tion  to  the  testimony  of  the  witness  on  the 
ground  that  as  to  a  part  his  information 
was  derived  from  the  boolcB.  Mrs.  O'Don- 
nell testified  that  in  June,  1901,  she  heard 
that  there  was  a  man  in  Bainbrldge,  where 
she  lived,  who  desired  to  sell  a  piano  cheap, 
and  she  then  purchased  it  from  Mr.  Jones, 
paying  him  part  cash  and  giving  him  her 
note  for  the  balance.  The  witness  for  the 
plaintiff  testified  that  the  piano  -^as  worth 
$230  at  the  time  it  was  shipped,  and,  if  kept 
in  the  same  condition,  would  be  of  practically 
the  same  value  at  the  time  of  answering  the 
interrogatories.  He  had  not  seen  the  piano 
since  shipment,  and  did  not  know  what  its 
condition  was.  The  value  of  the  piano  for 
monthly  hire  or  rent  was  about  $4  per  month. 
The  court  directed  a  verdict  for  the  plaintiff 
for  the  piano  In  question  and  for  $4  rent  per 
month,  the  same  amounting  to  $68.  The  de- 
fendant made  a  motion  for  a  new  trial  on 
the  ground  that  the  verdict  was  contrary  to 
law  and  contrary  to  the  evidence,  and  alleged 
error  in  the  admission  of  testimony  for  the 
plaintiff  stating  that  the  title  was  in  Wing 
&  Son,  and  of  answers  which  indicated  that 
the  witness  testified  from  books  rather  than 
his  own  knowledge.  The  motion  was  over- 
ruled, and  the  defendant  excepted. 

T.  S.  Hawes,  for  plaintiff  in  error.  A.  L. 
Townsend,  for  defendant  in  error. 

LAMAR,  J.  (after  stating  the  foregoing 
facts),  ^he  piano  was  shipped  to  Jones  on  a 
"trial  order."  The  case  is  not  to  be  con- 
trolled by  the  question  as  whether  the  de- 
fendant paid  full  value,  but  by  determining 
whether  Jones,  in  June,  1901,  had  a  title,  and 
the  consequent  right  to  sell  to  Mrs.  O'Don- 
nell. On  April  1,  1901,  he  ordered  the  plain- 
tiff to  ship  the  piano,  agreeing  to  take  it  on 
trial  for  20  days,  and  if  it  proved  satisfac- 
tory, he  would  pay  $230,  of  which  $65  was 
to  be  cash  and  the  balance  in  iuonthly  pay- 
ments. If  the  piano  did  not  prove  satisfac- 
t6ry,  he  agreed  to  have  it  boxed  and  returned 
to  the  depot,  to  be  held  at  the  plaintiff's  dis- 
posal. This  amounted  to  a  bailment,  and 
not  a  sale.  But  it  is  manifest  that  time  was 
important  in  determining  the  status  of  each 
party.  If  during  the  20  days,  and  before  he 
had  expressed  his  satisfaction,  the  instru- 
ment had  been  destroyed,  the  loss  would 
have  fallen  upon  the  bailor  as  owner.  But 
if,  without  otherwise  expressing  satisfaction, 
Jones  had  retained  the  Instrument  after  20 
days  (Newburger  v.  Hoyt,  86  Ga.  508,  12  S. 
E.  925),  and  it  had  thereafter  been  destroyed, 
the  plaintiff  would  undoubtedly  have  been 
authorized  to  recover  the  purchase  price  of 
him.  If  the  title  was  in  him  as  owner  to 
bear  the  loss  (Civ.  Code  1895,  §  3543),  It  was 
in  him  for  purposes  of  sale.  The  ''trial  or- 
der" did  not  provide  for  a  mere  option.  The 
terms  of  the  agreement  were  definite.  Noth- 
ing more  was  needed  to  make  the  minds  of 
the  parties  meet  so  as  to  complete  the  sale. 
By  the  expressed  language  of  the  order  Jones 
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agreed  to  buy.  if,  after  the  2(Mays  trial,  the 
piano  was  found  to  be  satisfactory.  That 
agreement  was  assented  to  by  the  plaintiff 
when  she  shipped  the  instrument.  The  ques- 
tion, therefore,  of  sale  or  no  sale,  depended 
upon  satisfaction  or  dissatisfaction,  to  be 
determined  within  a  given  period.  And  by 
retaining  the  instrument  beyond  the  time 
limited  Jones,  by  his  conduct,  expressed  such 
satisfaction  as  made  .the  sale  absolute.  For 
a  breach  of  the  agreement  to  pay  the  cash 
and  monthly  balances  due  by  reason  of  such 
satisfaction  he  became  liable  In  an  action 
to  the  plaintiff,  who  may  yet  maintain  the 
same.  Corvalle  t.  Humphreys,  16  East,  330 
(1812). 

In  addition  to  retaining  the  piano.  It  ap- 
pears that  Jones  sold  it  to  the  defendant. 
There  are  cases  which  hold  that  under  sh]i>- 
ments  on  trial  order  the  fact  that  the  article 
so  received  is  sold  to  a  third  person  is  itself 
such  an  expression  of  satisfaction  as  to  com- 
plete the  sale.  Title  then  passes  from  the 
seller  to  him  who  has  obtained  possession 
under  a  trial  order  with  right  to  purchase  on 
given  terms  if  the  property  proves  satisfac- 
tory. Delamater  v.  Ghapell,  48  Md.  253. 
On  the  general  subject  of  trial  orders,  see  2 
Benj.  Sales  (Oorbln's  Ed.)  §  911;  1  Mechem 
on  Sales,  663  et  seq.  As  to  sales  or  return, 
see  Newburger  v.  Hoyt,  86  6a.  508,  12  S.  B. 
925;  Furst  v.  Ck>mmerclal  Bank,  117  Ga. 
472,  43  S.  E.  728. 

A  witness  for  the  plaintiff  testifltd  as  to 
the  value  of  the  piano  when  It  was  shipped. 
He  stated  that  he  had  not  seen  It  between 
that  date  and  the  time  of  trial;  that.  If  It 
was  In  the  same  condition  as  when  It  left  the 
premises,  it  was  worth  $230;  and  that  it  was 
worth  '*about  $4  for  hire.'*  There  was  no 
evidence  whatever  as  to  its  condition  at  the 
time  of  delivery  to  the  defendant,  and  no 
other  evidence  as  to  what  would  have  been 
a  reasonable  hire  fpr  its  use.  The  court 
should  have  sustained  that  ground  of  the 
motion  for  a  new  trial  based  on  the  direc- 
tion of  a  verdict  for  the  plaintiff  for  ^  a 
month  rent 

Judgment  reversed.  All  the  Justices  con- 
car« 


(121  Oa.  722) 

McCALL  et  aL  ▼.  WILKES  et  aL 

(Supreme  Court  of  Georgia.     Jan.  27,  1905.) 

PUBADING — ANSWEBr— AMENDMENT— ACTION     ON 
NOTE— €ET-OFr— BEJOINDEIfr— WARBANTT. 

1.  A  defendant  who  has  filed  his  plea  may, 
after  the  expiration  of  the  time  within  which 
he  Is  allowed  to  plead,  set  up  by  amendment  any 
new  defense  without  making  an  affidavit  that 
the  omission  of  such  defense  from  his  original 
answer  was  not  intended  for  the  purpose  of  de- 
lay, if  in  the  discretion  of  the  trial  judse  the 
circumstances  of  the  case  or  the  ends  of  justice 
require  that  such  amendment  be  allowed.  Acts 
1807,  p.  35. 

2.  Where,  in  answer  to  a  suit  on  a  note,  the 
defendants  seek  to  set  off  the  value  of  certain 
timber  on  land  conveyed  to  them  by  the  plain- 
tiff by  a  warranty  deed,  alleging  that  as  to  the 


timber  the  warranty  has  failed,  it  is  not  a  good 
rejoinder  that  the  grantee  had  knowledge  of  an 
outstanding  paramount  title  to  the  timber  prior 
to  the  execution  of  the  deed ;  nor  is  parol  evi- 
dence admissible  to  show  that  it  was  not  the 
intention  of  the  parties  that  title  to  the  timber 
should  pass,  the  deed  being  in  the  usnal  form 
of  a  conveyance  of  land  with  a  complete  war* 
ranty  of  title.    Civ.  Code  1805.  §  3615. 

3.  The  defendants  in  their  plea  of  set-off  hav- 
ing averred  that  the  timber  on  the  land  was 
worth  only  $3  per  acre,  a  verdict  allowing  $3.25 
per  acre  was  contrary  to  law ;  but,  the  defend- 
ants having  voluntarily  written  off  the  excess 
over  the  amount  claimed  by  them,  the  verdict 
will  not  be  set  aside  because  of  this  excessive 
finding. 

4.  It  appeared  beyond  dispute  that  the  plain- 
tiffs had  made  a  conveyance  of  the  timber  to 
third  persons  prior  to  the  date  of  the  note  giv- 
en by  the  defendants  for  the  value  of  the  land 
including  the  timber.  The  jury  found  that  the 
warranty  of  title  had  absolutely  failed  as  to 
the  timber,  and  that  the  defenoants  were  en- 
titled to  set  off  its  value.  The  lowest  amount 
at  which  any  of  the  witnesses  estimated  the 
value  of  the  timber  was  in  excess  of  the  prin- 
cipal of  the  note  sued  on,  and  the  jury  would 
therefore  not  have  been  authorized,  in  striking 
a  balance  between  the  parties,  to  allow  interest 
from  the  maturity  of  the  note. 

5.  There  was  no  error  assigned  requiring  the 
grant  of  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Moultrie;  W.  & 
Humphreys,  Judge. 

Action  by  J.  Q.  McCall  and  others  against 
J.  J.  Wilkes  and  others.  From  the  judg- 
ment, plaintiffs  bring  error.    Affirmed. 

J.  G.  McCall,  J.  L.  Watson,  B.  L.  Bryan, 
W.  C.  McCall,  and  Z.  D.  Harrison,  for  plain- 
tiffs In  error.  J.  A.  Wilkes  and  Shipp  ft 
Kline,  for  defendants  In  error. 

CANDLER,  J.  Judgment  afOnned.  All 
the  JuBticea  concur. 


(uaoa.  46) 
HORN  V.  PEACOCK. 

(Supreme  C!k>urt  of  Georgia.     Jan.  80,  1905.) 

PLBADnVG— BVA8IVS     ANSWK»— CONTBADIOTOBT 

TESnuONT.    ' 

1.  Where  a  petition  charges  facts  pecaliarly 
within  the  knowledge  of  the  defendant,  and  the 
answer  is  evasive,  the  averments  of  the  petition 
will  be  taken  as  true. 

2.  If  a  plaintiff  testify  in  his  own  behalf,  and 
there  are  material  confiicts  and  oontradictions 
in  his  testimony,  he  is  not  entitled  to  recover, 
unless  that  portion  of  his  testimony  which  is 
least  favorable  to  his  contention  Is  of  sudi  a 
character  as  to  authorize  a  recovery  in  his  be- 
halt 

3.  Applying  the  rule  stated  in  the  note  im- 
mediately preceding,  the  evidence  was  not  <^ 
such  a  character  as  to  authorise  a  finding  In 
favor  of  the  plaintiff  for  the  full  amount  claim- 
ed. 

(SyUabus  by  the  Court) 

Error  from  Superior  Court,  Dodge  Comity; 
D.  M.  Roberta,  Judge. 

Action  by  L.  M.  Peacock  against  8.  B. 
Horn.  Judgment  for  plaintiff,  aAd  defendant 
brings  error.    Reversed. 

J.  P.  Highsmith,  for  plaintiff  In  error.  W. 
M.  Clements,  for  defendant  in  error. 

f  i.  8m  InteroBt.  toL  29.  Cent  Dig.  {9  <8,  12*. 
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COBB,  J.  Tlie  plaintiff  bought  guano,  and 
had  it  shipped  to  the  defendant,  upon  an 
agreement  that  the  guano  was  to  be  sold  to 
planters,  notes  taken  payable  in  the  fall,  the 
notes  to  be  collected,  the  purchase  price  ot 
the  guano  to  be  paid,  and  the  surplus  to  be 
divided  equally  between  the  plaintiff  and  the 
defendant.  The  defendant,  in  his  answer, 
admitted  the  contract  as  claimed  by  the 
plaintiff,  but  averred  that  he  did  not  know 
how  much  guano  had  been  received  by  him, 
and  asked  that  the  plaintiff  be  held  to  strict 
proof  as  to  the  quantity  shipped.  He  further 
alleged  that  he  had  remitted  a  sufficient 
amount  to  pay  the  purchase  price  of  all  the 
guano  for  which  collections  had  been  made, 
but  that  there  were  two  notes  uncollected, 
for  which  he  denied  he  was  liable  to  plaintiff 
until  collection  was  made.  The  claim  of  the 
plaintiff  was  for  the  balance  due  on  the  pur- 
chase price  of  the  entire  shipment  and  his 
proportion  of  the  profits  on  the  sales.  The 
jury  returned  a  verdict  in  favor  of  the  plain- 
tiff, and  the  defendant  excepts  to  the  over- 
ruling of  his  motioD  for  a  new  trial. 

The  burden  was  upon  the  plaintiff  to  show 
the  contract,  alleged,  the  guano  shipped,  the 
collection  of  the  notes  taken  for  the  same  by 
the  defendant,  and  the  falliure  to  remit  The 
answer  admitted  the  contract  As  to  the 
quantity  of  guano  shipped  the  answer  was 
evasive.  The  defendant  knew,  or  should 
have  known,  how  much  guano  he  had  receiv- 
ed. As  it  was  shipped  directly  from  the 
manufacturer  to  him,  and  did  not  pass  at  all 
into  the  possession  of  the  plaintiff,  knowledge 
of  the  quantity  shipped  and  received  was 
more  peculiarly  within  the  knowledge  of  the 
defendant  than  It  could  have  been  within  the 
knowledge  of  the  plaintiff.  In  sucb  a  case 
the  defendant  will  not  be  permitted  to  im- 
pose upon  the  plaintiff  the  burden  of  proving 
the  quantity  <»hlpped  by  an  answer  evasive 
in  its  terms,  and  therefore  the  allegation  in 
the  petition  as  to  the  quantiy  shipped  will 
be  taken  as  true.  Civ.  Code  X895,  §  5054; 
Lester  v.  Mcintosh,  101  Ga.  675,  29  S.  E. 
7  (3);  English  v.  Grant,  102  Ga.  35  29  S.  B. 
157  (4).  The  only  issue,  therefore,  in  the 
case  was  whether  the  defendant  had  collect- 
ed and  failed  to  remit  the  amount  sued  for, 
or  any  part  thereof.  The  plaintiff  admitted 
that  some  of  the  notes  had  not  been  col- 
lected, and  the  amount  of  these  uncollected 
notes  is  stated  by  the  defendant  in  his  testi- 
mony. Under  this  state  of  facts  the  plain- 
tiff was  clearly  not  entitled  to  recover  the 
full  amount  sued  for,  which  was  due  only 
in  the  event  that  all  the  notes  taken  for  the 
guano  had  been  collected  by  him.  There  was 
evidence  authorisslng  a  finding  in  favor  of  the 
plaintiff  for  some  amount  It  is  difficult  to 
determine,  on  account  of  the  confused  char- 
acter of  the  evidence,  exactly  what  this 
amount  was;  but  the  evidence  did  not  au- 
thorize a  finding  for  the  full  amount  sued 
for.  The  evidence  for  the  plaintiff  Is  con- 
fused and  unsatisfactory,  and  must  be  taken 


most  strongly  against  him.  Atlanta  Ry.  Co. 
▼.  Owens,  119  Ga.  835,  47  S.  B.  213.  Taking 
into  consideration  the  positive  testimony  of 
the  defendant  that  at  least  two  of  the  notes 
were  uncollected,  and  the  contradictory  char- 
acter of  the  testimony  of  the  plaintiff,  we  do 
not  think  he  has  carried  the  burden  which 
the  law  imposes  upon  him,  and  a  new  trial 
should  have  been  granted. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(121  Ga.  747) 


GOULD  V.  SMALL. 


(Supreme  Court  of  Georgia.     Jan.  28,  1905.) 

ACTION    ON    NOTE— DIBECTING    VEBDICT. 

1.  This  being  a  suit  by  the  indorsee  of  a 
negotiable  promissory  note  against  one  of  the 
makers  thereof,  the  defense  heme  failure  of  con- 
sideration and  knowledge  of  such  failure  by  the 
plaintiff  at  the  time  he  took  the  note;  and  the 
aefendant  having  failed  to  carry  the  burden  of 
showing  that  the  consideration  of  the  note  had 
failed,  it  was  not  error  for  the  court  to  direct 
a  verdict  for  the  plaintiff  for  the  full  amount 
sued  for. 

(Syllabus  by  the  0>urt) 

Error  from  City  Court  of  Macon;  Robt. 
Hodges,  Judge. 

Action  by  A.  B.  Small  against  E.  W. 
Gould.  •  Judgment  for  plaiutiff,  and  defend- 
ant brings  error.    Affirmed. 

John  R.  L.  Smith,  for  plaintiff  In  error. 
Steed  &  Ryals,  for  defendant  in  error. 

CANDLER,  J.  Roush  and  Gould  executed 
to  Thompson  and  Minchew  their  promissory 
note  for  $500,  due  four  months  after  date. 
The  note  was  transferred  to  Small  for  value, 
and  before  maturity;  and  upon  default  in 
payment  Small  brought  suit  against  Roush 
and  Gould  as.  makers  and  Thompson  and 
Minchew  as  indorsers.  Grould  filed  a  sep- 
arate answer,  in  which  he  pleaded  failure  of 
consideration,  and  averred  that  Small  had 
notice  of  this  defense  when  the  note  was 
negotiated.  At  the  conclusion  of  the  evi- 
dence the  judge  directed  a  verdict  for  the 
plaintiff  for  the  full  amount  sued  for,  and 
Gould  excepted. 

The  note  sued  on  was  given  for  part  of 
the  purchase  price  of  certain  timber  situated 
on  a  tract  of  land  known  as  the  '*Redd  Min- 
chew Place."  This  land  lay  partly  in  Bibb 
and  partly  in  Twiggs  county,  but  the  evi- 
dence is  undisputed  that  it  constituted  an 
entire  tract  Roush  and  Gould  went  into 
possession,  and  began  Cutting  the  timber  on 
the  portion  of  the  land  in  Bibb  county.  The 
land  in  Twiggs  county  lay  adjacent  to  prop- 
erty owned  by  Small  and  others,  and  there 
was  evidence  tending  to  show  that  there  was 
a  dispute  as  to  the  boundary  between  the 
two  pieces  of  land.  An  agent  of  the  adja- 
cent proprietors  testified  that  he  warned 
Gould  and  Roush  not  to  cut  any  timber  from 
a  designated  piece  of  land  unless  they  could 
show  that  it  was  not  part  of  the  land  owned 
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by  his  prlndpalfl.  Other  witnesses  testified 
to  the  same  effect.  A  number  of  deeds  were 
put  in  evidence  by  Gould  for  the  purpose  of 
proving  that  at  the  time  of  the  execution  of 
the  contract  for  the  sale  of  the  timber  there 
was  outstanding  a  title  to  the  land  para- 
mount to  that  of  Thompson  and  Minchew. 
It  was  admitted,  however,  that  they  had 
never  been  ousted  of  possession,  and  that 
possession  once  shown  will  be  presumed  to 
have  continued  until  the  contrary  Is  shQwn. 
Coleman  v.  Riee,  1<^  Ga.  164,  31  S.  E.  424. 
Nor  was  there  any  effort  to  prove  fraud  on 
the  part  of  Thompson  and  Minchew,  or  that 
they  were  insolvent;  and  under  the  ruling  of 
this  court  in  Black  v.  Walker,  98  Ga.  31,  26 
S.  E.  477,  the  fact  that  there  was  an  out- 
standing title  paramount  to  that  of  their 
vendors  would  not  avail  as  a  defense  to  an 
action  on  their  notes  for  the  purchase  money 
unless  there  existed  some  additional  ground, 
of  the  nature  indicated,  to  authorize  equita- 
ble interference  with  the  carrying  out  of 
the  contract  as  made.  See,  also,  Mallard  y. 
Allred,  106  Ga.  503,  32  S.  E.  588. 

It  was  argued  by  counsel  for  the  plaintiff 
in  error  that  Gould  was  entitled  to  a  verdict 
in  the  court  below  for  the  reason  that 
Thompson  and  Minchew  had  no  deed  to  the 
land  on  record,  and  that,  therefore,  if  Gould 
should  go  on  the  land  and  cut  the  'timber, 
he  would  be  guilty  of  a  misdemeanor  under 
the  act  approved  December  20,  1899  (Acts 
1899,  p.  59).  His  brief  does  not  elaborate 
this  point,  but  we  understand  the  contention 
to  be  that,  unless  Thompson  and  Minchew 
had  a  recorded  deed,  Gould  would  have  no 
right  to  cut  the  timber,  and  that  therefore 
the  contract  would  be  contrary  to  public  pol- 
icy as  requiring  the  commission  of  an  un- 
lawful act.  A  complete  reply  to  this  argu- 
ment is  that  no  such  defense  is  set  up  in  the 
plea  filed.  It  does  not  appear  that  the  de* 
fendants  have  ever  done  anything  to  test 
their  right  to  cut  the  timber  for  the  pur- 
chase price  of  which  the  note  sued  on  was 
given.  Certain  it  is  that  they  cannot  avoid 
liability  on  that  note  merely  by  reason  of  the 
fact  that  they  heeded  the  warning  of  one 
who  notified  them  to  refrain  from  cutting 
the  timber  unless  they  could  show  their  right 
to  do  so.  The  record  clearly  discloses  that 
the  plaintiff  in  &ctot  failed  to  carry  the  bur- 
den imposed  upon  him  by  law  of  showing 
that  the  consideration  of  the  note  had  failed* 
and  it  was  therefore  not  error  for  the  court 
to  direct  a  verdict  for  the  plaintiff. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


fi2i  oa.  rm 

BUCHANAN  t.  ELLISON. 
(Supreme  Court  of  Georgia.    Jan.  28,  1905.) 

NEW  TBIAI/— INSTRUCTIONS— REVIEW. 

1.  AlthouKh  the  sections  of  the  Code  referred 
to  in  the  motion  for  a  new  trial  may  have  been 
applicable  to  the  case,  it  does  not  appear  that 
the  principles  therein  embodied  were  not  other- 


wise sufficiently  submitted  to  the  Jury,  and  it  is 
shown  that  there  was  no  written  request  to  give 
the  sections  in  charge. 

2.  There  being  an  express  denial  by  the  de- 
fendant of  the  notice  and  fraud  alleged,  the  ev- 
idence supporting  a  verdict  in  his  favor,  and  the 
finding  having  been  approved  by  the  presiding 
judge,  this  court  will  not  interfere  with  his  re- 
fusal to  grant  a  new  trial.  Freeman  v.  Menck- 
en, 42  S.  B.  369.  115  Ga.  102a 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Talbot  County; 
W.  B.  Butt,  Judge. 

Action  by  A.  B.  Buchanan  against  W.  H. 
Blllson.  Judgment  for  defendant  Plahatiff 
brings  error.    Affirmed. 

J.  J.  Bull  and  A.  G.  Powell,  for  plaintiff 
in  error.  Persons  &  McGehee,  for  defendant 
in  error. 

LAMAR,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


on  Gft.  ess) 

CITY  ELECTRIC  RY.  CO.  v.  SMITH. 
(Supreme  Court  of  Georgia.     Jan.  27,  1906.) 

TRIAL  —  SEPARATION  OF  WrTNESSSS  —  8TREET 
RAILROADS— INJURIES  TO  PA8SSNOBB —  EVI- 
DENCE—NEW  TRIAL— DAM  AGES— OPINION  EV- 
IDENCE—OREDIBILITT   OV   WITNESSES. 

1.  "Where  there  is  an  order  for  the  separation 
of  witnesses,  ezceptioDs  therefrom  as  to  wit- 
nesses not  parties  to  the  case  are  discretionary 
with  the  court.'*  Central  Railroad  Ca  v.  Phil* 
lips,  17  S.  E.  952,  91  Ga.  62a 

2.  Plaintiff  testified  that  he  had  ridden  on  de- 
fendant's cars  six  or  seven  times  daily  for  sev- 
eral years;  that  he  knew  their  usual  motions 
and  movements;  that  the  jerk  which  it  was 
claimed  caused  his  injury  **was  an  unusual  jerk, 
in  that  it  was  very  severe.  It  was  a  sudden 
jerk.  Witness  means  by  'severe  jerk'  that  it 
Berked  him  with  such  force  that  when  he  caught 
hold  of  the  railing  on  the  rear  end  of  the  car 
it  jerked  his  hold  loose.  It  waa  with  such  force 
that  witness  could  not  hold  on  to  the  bar." 
Eeldt  that  permitting  the  witness  to  testify 
that  it  '*was  an  unusual  jerk"  was  not  cause 
for  a  new  trial.    Civ.  Code  1895,  §  6285. 

3.  Where  in  an  action  for  personal  injuries 
one  of  the  items  of  the  damages  claimed  was 
the  decreased  capacity  of  the  plaintiff  to  labor 
and  earn  money,  and  the  petition  alleged  that 
at  the  time  the  injuries  were  received  plaintiff 
was  capable  of  earning  and  was  receiving  |100 
per  month,  evidence  that,  but  for  the  Injuries, 
he  could  earn  $160  per  month,  was  admissible, 
not  as  a  basis  for  a  recovery  at  that  rate,  bat 
as  tending  to  show  that  plaintiff  was  capable 
of  earning  the  amount  alleged  In  the  petition. 
See  Soutbem  Bell  Tel.  Co.  v.  Lynch,  20  S. 
B.  600,  95  Ga.  529  (2).  Where  the  defendant 
objected  to. the  admission  of  such  evidence  on 
the  ground  that  ''plaintiff  was  limited  by  his 
declaration  to  a  capacity  of  $100  per  month," 
its  admission,  without  an  instruction  by  the 
court  properly  limiting  its  consideration  bv  the 
jury,  was  not  cause  for  a  new  trial,  when  it  ap- 
peared from  the  amount  of  the  verdict,  consider- 
ed in  connection  with  the  undisputed  evidence 
in  the  case,  that  the  defendant  was  not  hurt  by 
the  failure  to  give  such  instruction. 

4.  In  such  a  case  it  was  competent  for  the 
plaintiff,  after  giving  his  reasons  therefor,  to 
testify  as  to  what,  in  his  opinion,  his  services 
would  be  worth  but  for  his  injuries.  Civ.  Code 
1895,  §  5285. 

5.  Refusing  to  allow  a  question  to  be  pro- 
pounded in  a  particular  form  to  a  witness,  even 
if  erroneous,  is  not  cause  for  a  new  trial,  when 
it  appears  that  in  response  to  other  guestions 
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by  the  same  party  all  that  the  witness  knew  on 
the  subject  was  fully  brought  out  Elliott  y. 
Banks,  42  S.  K  218,  115  Ga.  92a 

6.  Where  the  plaintiff  testified  that  when 
riding  on  one  of  the  electric  cars  of  the  defend- 
ant company  he  was  thrown  therefrom  by  a 
sudden  jerk  of  the  car,  it  was  not  error  to  allow 
a  witness  to  testify,  oyer  defendant's  abjection, 
that  the  effect  of  snddenly  turning  on  too  much 
electricity  to  such  a  car  would  be  to  cause  it 
to  start  too  quickly;  the  objection  being  that 
there  was  no  evidence  in  the  case  that  any  elec* 
tricity  was  turned  on. 

7.  Even  if  the  court  were  in  error  in  author- 
izing the  plaintiff  to  submit  eyidence  on  a 
given  subject  and  to  a  certain  extent,  if  he  in- 
troduced no  such  eyidence  the  error  was  harm- 
less. 

8.  Where,  in  an  action  against  an  electric  rail- 
way company  for  personal  injuries  to  one  of  its 
passengers,  alleged  to  have  been  caused  by  a 
sudden  and  severe  jerk  of  the  car  upon  which 
such  passenger  was  riding,  a  witness  for  the 
defendant  testified  that  he  had  made  certain 
tests  with  its  cars  to  ascertain  whether  a 
jerking  motion  could  be  imparted  to  a  moving 
car  by  suddenly  turning  on  more  electricity, 
and  gave  the  details  as  to  the  character,  extent, 
and  result  of  such  tests,  upon  which  he  gave  an 
opinion  upon  the  subject  in  favor  of  the  defend- 
ant's contention,  which  opinion  was  contrary 
to  one  which  he,  during  the  same  trial,  had  giy- 
en  when  testifying  in  behalf  of  the  plaintiff,  the 
refusal  of  the  court  to  permit  him  to  testify 
that  he  had  ample  authority  from  the  defendant 
company  to  make  thorough  tests  was  not,  after 
a  verdict  in  favor  of  the  plaintiff,  cause  for  sus- 
taining the  defendant's  motion  for  a  new  triaL 

9.  The  requests  to  chaise  as  to  the  credibility 
of  witnesses  were,  in  so  far  as  they  were  legal, 
covered  by  the  instructions  given. 

10.  There  was  evidence  to  authorize  the  verdict, 
and  the  court  did  not  abuse  its  discretion  in 
refusing  to  grant  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  by  W.  H.  Smith  against  the  City 
Electric  Railway  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Afl3rmed. 

Denny  &  Harris,  for  plaintiff  in  error. 
Dean  &  Dean  and  Halsted  Smith,  for  defend- 
ant in  error. 

FISH,  P.  J.  Judgment  alBrmed.  All  the 
Justices  concur. 


(121  Ga.  688) 

ANDERSON  y.  HILTON  &  DODGE  LUM- 
BER CO. 

(Supreme  0)i;irt  of  (Georgia.    Jan.  27,  1905.) 

ACnOR   ON  CONTBAOT  ~  PLEADINGS-HSPECXTIiA- 
TiyS   DAMAGES— PB07ITS—FAILUBB 
TO   LOAN    MONET. 

1.  Where  proceedings  are  brought  to  enforce 
rights  arising  under  a  contract  required  to  be 
in  writing,  failure  to  allege  in  the  pleadings 
that  such  contract  was  in  writing  cannot  be 
taken  advantage  of  by  demurrer.  The  silence 
raises  no  presumption  that  the  contract  exists 
onlv  in  paroL 

2.  An  allegation  that  the  plaintiff  sold  to  the 
defendant  standing  timber  to  be  sawed  into  lum- 
ber, and  diat  after  the  defendant  had  moved 
and  located  his  mill  for  the  purpose  of  cutting 
the  timber  the  plaintiff  stopped  and  prohibited 
the  defendant  from  cutting  the  timber,  whereby 
he  was  compelled  to  shut  down  his  mill  and  lose 
the  profits,  was  not  demurrable  on  the  ground 
that  the  damages  were  remote  or  speculative. 


8.  The  profits  sued  for  were  not  those  which 
were  dependent  on  some  other  business  or  enter- 
prise entered  Into  because  of  the  contract,  but 
the  defendant  was  asserting  a  right  for  dam- 
ages occasioned  by  his  being  prevented  from 
makixig  the  profits  which  would  have  been  the 
immediate  fruit  of  the  very  contract  by  which 
the  plaintiff  granted  the  right  to  the  defendant 
to  enter  upon  the  land,  operate  a  mill,  and  sell 
the  lumber.    Civ.  Code  1^5,  §  379& 

4.  Profits  being  net  earnings  after  the  pay- 
ment of  all  expenses,  the  defendant  was  not  en- 
titled to  a  recovery  of  the  profits  as  damages, 
and  likewise  for  the  expense  of  moving  and  re- 
moving his  mill. 

5.  The  allegations  in  the  plea  were  not  sufB- 
cient  to  state  a  cause  of  action  for  damages  be- 
cause of  the  plaintiff's  failure  to  comply  with 
the  promise  to  lend  money  to  the  defendant. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Lanrens  Coun- 
ty;   H.  G.  Lewis,  Judge. 

Action  by  the  Hilton  &  Dodge  Lumber 
Company  against  H.  K.  Anderson.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

The  Hilton  &  Dodge  Lumber  Company 
foreclosed  a  mortgage  dated  August  14,  1896, 
on  personal  property  In  the  manner  provided 
In  Civ.  Code  1895,.}  2753.  The  mortgagor, 
Anderson,  defended  by  the  counter  affidavit 
allowed  by  Civ.  Code  1895,  §  2756.  There 
were  several  pleas,  some  of  which  were 
stricken,  and  after  the  case  was  remanded 
(110  Ga.  263,  34  S.  E.  365)  the  affidavit  was 
so  amended  as  to  charge  that  on  August  14, 
1S9G,  the  Hilton  &  Dodge  Lumber  Company 
sold  to  Anderson  all  the  pine  timber  suitable 
for  sawmill  purposes  on  28  lots  of  land  in 
Laurens  and  Montgomery  counties  at  50 
cents  per  thousand  for  all  timber  averaging 
400  feet  and  75  cents  per  thousand  for  all 
lumber  containing  over  400  feet,  agreeing  at 
the  same  time  to  buy  from  the  defendant  the 
lumber  sawed  therefrom  at  $9.20  per  thou- 
sand feet;  that  the  Hilton  &  Dodge  Lumber 
Company  also  agreed  to  advance  him  cer- 
tain sums  of  money  with  which  to  enable 
defendant  to  locate  his  sawmill  on  the  prop- 
erty for  the  purpose  of  squaring  the  timber, 
said  loan  to  be  secured  by  an  additional 
mortgage  on  the  property  previously  con- 
veyed; that  the  defendant  agreed  to,  and 
did  in  pursuance  of  the  contract,  remove  his 
sawmill  about  14  miles  to  a  point  convenient 
to  the  timber  sold;  that  the  plaintiff  knew, 
at  the  time  of  making  the  contract,  that  it 
would  be  necessary  to  make  such  removal 
and  incur  the  expense  Incident  thereto;  that 
In  February,  1897,  the  lumber  company  pro- 
hibited the  defendant  from  cutting  op  saw- 
ing the  timber;  that  this  expense  was  a 
complete  loss  to  the  defendant,  and  the 
amount  thereof  he  prays  may  be  recouped 
or  set  off  as  against  the  plaintiff's  claim; 
that  defendant  cut  a  small  number  of  trees, 
and  delivered  them  to  Hall  &  Johnson  to 
square  the  logs  for  market,  and  thereupon 
the  plaintiff  notified  Hall  &  Johnson  not  to 
square  the  timber,  or  else  that  plaintiff  would 
hold  them  responsible,  and  thereupon  the 
said  Hall  &  Johnson  refused  to  square  the 
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logs,  to  defendant's  damage;  that  shortly 
thereafter  the  plaintiff  stopped  and  prohib- 
ited the  defendant  from  cutting  the  timber 
on  the  28  lota,  to  his  damage,  and  by  reason 
thereof  defendant  had  to  shut  down  his  mill, 
and  lost  the  profits  which  he  otherwise 
would  have  made.  He  also  sues  for  the  ex- 
pense of  moving  his  mill  to  the  timber,  and 
for  expenses  for  subsequently  being  obliged 
to  move  it  away  by  reason  of  the  conduct  of 
the  plaintiff.  He  states  how  much  timber 
was  on  the  land,  and  that  he  could  have  cut 
the  same  had  he  been  allowed  to  do  so  by 
the  plaintiff,  and  that  he  lost  the  profits  of 
the  business  between  February  1,  1897,  and 
July  1,  1897.  The  mortgage  shows  on  its 
face  that  it  was  given  to  secure  not  only  the 
amount  indicated,  but  such  future  advances 
as  might  be  made.  The  defendant,  by  his 
affidavit,  alleged  that  the  plafntiff  had  agreed 
to  advance  him  additional  sums  to  operate 
his  business,  but  failed  so  to  do,  and  refused 
to  pay  checks  drawn  by  him  on  it,  to  his 
damage.  The  court  refused  to  allow  the 
amendment.  The  defendant  excepted.  The 
original  affidavit  of  Illegality  was  filed  in 
May,  1897.  The  demurr^  filed  at  the  Janu- 
ary term,  1899,  was  sustained,  and  this  Judg- 
ment reversed.  110  Ga.  263,  S4  S.  E.  365. 
There  was  an  additional  amendment  in  July, 
1898,  to  the  effect  that  the  defendant  had 
been  enjoined  by  one  McLendon  from  cut- 
ting the  timber;  that  he  was  delayed  there- 
by for  60  days,  and  finally  permanently  en- 
Joined;  that  thereby  he  lost  the  timber 
which  the  plaintiff  had  sold  him,  to  his  dam- 
age $1,800.  The  last  amendment  was  filed 
on  July  25,  1904.  The  affidavit  of  Illegality 
and  amendment  were  demurred  to  on  22 
grounds.  The  bill  of  exceptions  recites  that 
the  court  refused  the  amendment  **Decause 
it  set  up  a  contract  for  timber  growing  on 
said  land,  and  did  not  allege  that  the  con- 
tract was  in  writing,  and  because  the  dam- 
ages sought  to  be  set  off  in  said  amendment 
against  the  debt  of  the  plaintiff  were  too 
remote  and  speculative  to  be  so  set  off."  The 
court  thereupon  sustained  the  demurrer  to 
the  original  affidavit  and  amendment,  and 
entered  Judgment  for  the  plaintiff.  The  de- 
fendant excepts  to  this  ruling,  contending, 
among  other  things,  that  the  court  could  not 
consider  the  special  grounds  of  demurrer  to 
the  affidavit  and  the  amendment,  which  had 
been  of  file  in  court  for  several  terms. 

T.  L.  Griner  and  James  K.  Hines,  for 
plaintiff  In  error.  Dessau,  Harris  &  Harris 
and  De  Lacy  &  Bishop,  for  defendant  tn  er- 
ror. 

LAMAR,  J.  (after  stating  the  foregoing 
facts).  The  objections  raised  by  the  special 
demurrer  could  have  been  cured  by  amend- 
ment The  parties  have  argued  only  the 
controlling  question.  It  would  be  unprofit- 
able to  consider  each  of  the  many  special 
grounds  of  the  demurrer.  We  shall  there- 
fore consider  only  the  points  which  the  bill 


of  exceptions  indicates  were  involved  In  the 
decision  by  the  trial  Judge.  Moss  v.  Fortson, 
99  Ga.  496,  27  S.  E.  745. 

1.  A  party  is  not  obliged  to  set  out  in  his 
pleadings  the  evidence  on  which  he  relies. 
The  failure  to  allege  that  a  contract  is  in 
writing  raises  no  presumption  that  it  exists 
only  in  parol.  It  is  now  well  settled  in  this 
state  that,  where  proceedings  are  brought  ta 
enforce  rights  arising  under  agreements  re- 
quired to  be  in  writing,  the  failure  to  allege 
that  the  contract  was  in  writing  cannot  be 
taken  advantage  of  by  demurrer.  Taliaforo 
V.  SmUey,  112  Ga.  62  (3),  66,  37  S.  B.  106; 
Draper  v.  Macon  Company,  108  Ga.  661,  30 
S.  E.  566,  68  Am.  St.  Rep.  136. 

2,  3.  The  plaintiff  agreed  to  sell  certain 
timber  to  the  defendant  at  a  certain  price. 
It  also  agreed  to  buy  from  him  lumber  cut 
therefrom  at  a  certain  price.  The  damages 
arising  from  the  breach  of  the  contract  to 
sell  or  the  breach  of  the  contract  to  buy 
were  recoverable,  and  the  measure  of  dam- 
ages  in  such  cases  is  clearly  defined.  But 
treating  the  counter  affidavit  as  pleading 
seeking  to  set  up  a  cause  of  action  for  the 
damages  resulting  from  the  plaintiff's  re- 
fusal to  permit  the  defendant  to  operate  the 
mill  and  cut  the  timber  sold  for  that  purx>ose, 
it  was  not  demurrable.  Anderson  was  not 
suing  to  recover  profits  which  were  depend- 
ent on  some  other  enterprise  entered  into 
because  he  happened  to  have  this  contract 
He  sued  for  the  profits  which  would  have 
been  the  immediate  result  of  his  operating 
a  mill  which  the  plaintiff  had  agreed  he 
might  operate  when  it  stipulated  that  he 
should  cut  the  trees  and  saw  them  into  lum- 
ber for  purposes  of  sale.  He  was  suing  for 
damages  in  contemplation  of  the  parties 
when  the  contract  was  made.  Civ.  Code 
1895,  §  3798;  Stewart  v,  Lanier  Co.,  75  Ga. 
582;  Waycross  Co.  v.  Offerman  Ca,  114  Ga. 
731,  40  S.  B.  738;  Kenny  v.  Collier,  79  Ga. 
744,  8  S.  E.  58. 

4.  Of  course,  the  defendant  is  not  entitled  to 
recover  for  the  profits  and  also  the  expenses 
in  conducting  the  business.  Moving  the  mill 
to  the  land  or  removing  the  mill  from  the 
land  were  not  expenses  incurred  in  carry- 
ing out  a  contract  between  two  parties,  such 
as  those  Included  in  Civ.  Code  1895,  §  3806. 
Nor  are  they  expenses  to  which  a  party  was 
put  by  reason  of  a  tort  referred  to  in  Civ. 
Code  1895,  S  3908.  But  the  expenses  of  mov- 
ing and  removing  the  mill  were  a  necessary 
part  of  the  cost  of  conducting  defendant's 
business,  and  by  the  expenditure  of  which 
he  expected  to  make  the  profit  for  which  he 
sued.  They  are  no  more  recoverable  tlian 
would  be  the  expenses  of  paying  his  em- 
ployes while  the  mill  was  actually  in  itera- 
tion. 

5.  The  mortgage  did  provide  that  the  prop- 
erty thereby  conveyed  should  be  security  for 
any  advances  thereafter  made  to  the  de- 
fendant by  the  plaintiff.  It  is  alleged  that 
an  agreement  to  lend  was  violated,  and  that 
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the  defendant  was  damaged  by  the  com- 
pany's failure  to  advance  money  as  agreed. 
But  the  defendant  does  not  state  enough  to 
warrant  a  recovery  on  the. ground  that  there 
had  been  damage  to  his  credit  by  failure  to 
pay  the  check.  Nor  does  he  allege  enough 
to  entitle  him  to  recover  for  a  breach  of 
the  agreement  to  lend.  There  have  been 
cases  in  which  such  suits  have  been  main- 
tained, but  they  are  extremely  rare,  and,  in 
view  of  the  nature  of  money,  must  be.  One 
dollar  in  legal  tender  is  worth  no  more  than 
another.  The  price  of  money  Is  the  princi- 
pal and  the  legal  or  contract  rate  of  interest 
Hence  the  drcum stances  must  be  peculiar  In 
which  a  person  is  entitled  to  damages  be- 
cause of  a  failure  to  lend  as  promised.  No 
Injury  will  flow  from  such  a  breach  if  the 
same  amount  can  be  borrowed  from  an- 
other on  the  same  terms.  If  there  is  a  mere 
contract  to  lend,  and  no  date  is  named  for 
the  maturity  of  the  loan,  repayment  is  due 
immediately.  Damages  for  failure  to  receive 
that  which  would  have  to  be  at  once  re- 
turned would  be  nothing,  though  the  cir- 
cumstances might  be  such  as  to  change  this 
rule  if  the  lender  knew  that  the  money  was 
intended  for  some  purpose  which  precluded 
the  idea  of  Immediate  repayment  But  it  is 
evident  that  the  nature  of  the  transaction  is 
such  as  to  afford  no  room  for  the  implica- 
tions which  so  often  supply  the  omitted 
terms  in  many  other  contracts.  There  must 
be  something  definite.  The  contract  must 
be  supported  by  a  consideration.  It  must 
be  mutual.  Swindell  v.  Bank,  121  Ga.  — ^ 
48  8.  B.  673.  And  it  must  be  made  to  ap- 
pear that  the  borrower  had  been  unable  to 
obtain  a  like  sum  upon  like  terms.  It  would 
further  be  necessary  to  show  definitely  and 
distinctly  that  the  damage  (other  than  that 
arising  from  having  to  pay  a  higher  rate  of 
interest)  was  in  contemplation  of  the  in- 
tending lender  at  the  time  he  made  the 
agreement  to  lend.  The  counter  afiidavlt  in 
the  present  case  did  not  state  a  cause  of  ac- 
tion for  the  alleged  breach  of  the  contract 
to  lend  money  or  make  advances.  Blue  v. 
Capitol  Bank,  145  Ind.  518,  48  N.  E.  655 
Goodon  T.  Moses,  09  Ala.  280,  18  South.  765 
McGee  v.  Wineholt  (Wash.)  63  Pac.  571 
Kelly  V.  Fahrney,  97  Fed.  176, 88  C.  C.  A.  108 
Equitable  Mortg.  Co.  v.  Thorn  (Tex.  Civ.  App. 
26  S.  W.  276  (2,  8);  Lowe  v.  Turpin  (Ind.  Sup. 
44  N.  E.  25,  47  N.  B.  150,  87  L.  It  A.  238. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(122  Ga.  11) 

CENTRAL  OF  GEORGIA  RT.  CO.  v.  CHI- 
CAGO PORTRAIT  CO. 

(Supreme  Court  of  Georgia.    Jan.  80,  1905.) 

ACTION    ON    CONTRACT  —  PETITION— OARBIEBS— 
CONVERSION   OF  FRBTOHT — AGREED   VALU- 
ATION—DAMAGES— ATTORNEY'S  FEES. 

L  Where  a  petition  can  be  construed  either 
as  a  suit  in  contract  or  as  an  action  for  a 


breach  of  duty  arising;  out  of  the  contract,  the 
latter  construction  will  be  adopted. 

2.  The  shipment  by  a  common  carrier  of  non- 
perishable  merchandise  from  the  point  of  des- 
tination to  another  point  on  the  line  of  its 
railway,  for  the  purpose  of  sale  as  unclaimed 
freight,  within  less  than  six  months  from  the 
time  such  goods  arrive  at  destination,  is  a  con- 
version of  the  same  in  the  county  where  the 
point  of  destination  la  located. 

3.  In  an  action  of  tort  against  a  common  car- 
rier for  the  conversion  of  goods  consigned  to 
the  i^laintiff  the  carrier  cannot  take  advantage 
of  his  own  wronp;,  nor  lessen  the  measure  of 
his  liability,  by  invoking  an  agreed  valuation 
which  the  plaintiff  may  have  made  for  the  pur- 
pose of  reanclng  the  freight  rate  or  securing 
like  collateral   advantage. 

4.  In  an  action  of  the  character  above  indicat- 
ed the  expenses  of  the  plaintiff's  agent,  incurred 
while  waiting  for  the  delivery  of  the  freight 
upon  the  statement  of  the  agent  of  the  carrier 
that  the  same  had  not  arrived,  when  in  fact  it 
was  then  in  his  possession,  is  too  remote  to  be 
the  basis  of  a  recovery  against  the  carrier. 

5.  The  allegationa  of  the  petition  were  not 
sufficient  to  authorize  the  recovery  of  attorney's 
fees. 

6.  The  evidence  authorized  a  verdict  for  the 
actual  value  of  the  goods  converted,  and  the 
judgment  is  affirmed  upon  condition  that  all  oth- 
er sums  be  written  off. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Albany;  R. 
Hobbs,  Judge. 

Action  by  the  Chicago  Portrait  Company 
against  the  Central  of  Georgia  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed  on  condition. 

The  Chicago  Portrait  Company  brought 
suit  against  the  Central  of  Georgia  Railway 
Company,  alleging  that  It  delivered  to  the 
railway  company  in  Chicago  five  boxes  of 
nonperlshable  merchandise,  to  be  transported 
by  the  defendant  and  its  connecting  carriers 
to  Albany,  Ga. ;  that  the  merchandise  was 
delivered  to  the  defendant  company,  and  by 
It  transported  to  its  destination;  that  It 
reached  Albany  in  good  order ;  and  that  the 
defendant  converted  the  same  by  causing  it 
to  be  shipped  to  Savannah,  Ga.,  as  unclaimed 
freight,  and  there  sold  at  public  outcry,  with- 
in less  than  six  months  after  the  same  had 
arrived  at  Albany.  The  defendant  filed  spe- 
cial demurrers  to  the  petition,  a  plea  to 
the  Jurisdiction,  and  an  answer.  The  trial 
resulted  In  a  verdict  for  the  plaintiff,  and  the 
defendant  assigns  error  upon  the  judgments 
overruling  its  demurrers,  plea  to  the  jurisdic- 
tion, and  motion  for  a  new  trial 

Wooten  &  Hofmayer,  for  plaintiff  in  error. 
8.  J.  Jones  and  Mayson,  Hill  &  McGlll,  for 
defendant  In  error. 

COBB,  J.  1.  We  think  the  petition  can  be 
properly  construed  as  seeing  to  recover  for 
a  tort  committed  in  converting  the  goods.  But 
even  if  the  language  of  the  petition  is  equivo- 
cal, any  doubt  as  to  its  meaning  is  to  be 
resolved  by  construing  it  as  an  action  for  a 
tort,  rather  than  as  an  action  for  a  breach 
of  the  contract  of  transportation.  It  has 
been  said  that  in  cases  where  the  plaintiff 
has  a  right  to  elect  to  sue  either  upon  a  con- 
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tract  or  for  a  tort  arising  out  of  a  breach  of 
fluty  u^der  the  contract,  the  petition,  if 
equivocal  In  Its  terms,  will  be  construed  as 
claiming  damages  for  the  tort.  Aiken  v. 
Southern  Railway  Co.,  118  6a.  120,  44  S.  E. 
828,  62  L.  R,  A.  666,  98  Am.  St  Rep.  107. 

2.  The  suit  was  toought  in  the  city  court 
of  Albany.  The  goods  were  sold  in  Savan- 
nah. The  plea  to  the  jurisdiction  set  up  that 
the  suit  was  improperly  brought  In  Dougher- 
ty county,  but  should  have  been  brought  in 
Chatham  county,  where  the  sale  took  place; 
It  being  claimed  that  there  was  no  conversion 
of  the  goods  until  the  sale  took  place.  The 
sale  was  undoubtedly  a  conversion;  but  we 
think  the  conversion  was  complete  when  the 
agent  at  Albany  shipped  the  goods  to  Savan- 
nah as  unclaimed  freight,  for  the  purpose  of 
sale,  within  less  than  six  months  after  they 
had  arrived  at  destination.  See  Civ.  Code 
1895,  §  2303.  The  plaintiff  might  have  sued 
in  Savannah,  but  it  certainly  had  a  right  to 
sue  in  Albany. 

3.  It  was  contended  that  the  contract  of 
transportation  was  an  Illinois  contract,  and 
was  therefore  to  be  governed  by  the  laws  of 
that  state,  and  that  under  such  laws  a  com- 
mon carrier  has  a  right  to  make  a  special 
contract,  upon  a  suflBcient  consideration,  lim- 
iting its  liability  for  negligence  and  fixing 
the  amount  to  be  recovered  in  the  event  of  a 
loss;  and  that  under  the  contract  made  in 
this  case  with  the  initial  carrier  in  Illinois, 
if  the  plaintiff  was  entitled  to  recover  at 
all,  it  was  entitled  to  recover  only  $5  for 
every  100  pounds  of  freight  We  do  not 
find  it  necessary  to  determine  In  this  case 
whether  the  contention  as  to  the  law  of  Illi- 
nois is  correct,  or  whether,  if  correct,  that 
law  is  applicable  to  the  contract  of  carriagie 
referred  to  in  the  petition.  This  suit  is  not 
brought  for  a  breach  of  the  contract  of  car- 
riage. The  wrong  complained  of  is  a  conver- 
sion of  the  plaintiff's  goods  after  the  contract 
of  carriage  was  completed.  As  was  well 
said  by  Mr.  Justice  Lamar  in  Georgia  South- 
ern &  Florida  Railway  Company  v.  Johnson, 
121  Ga.  — ,  48  S.  E.  808:  "In  an  action 
of  trover  or  damages  for  conversion  the  tort 
feasor  could  not  take  advantage  of  his  own 
wrong,  nor  lessen  the  measure  of  his  liabil- 
ity, by  Invoking  an  agreed  valuation  which 
the  plaintiff  may  have  made  for  the  purpose 
of  reducing  the  freight  rate  or  securing  like 
collateral  advantage." 

4.  The  plaintiff  claimed  as  a  part  of  its 
damages  the  expenses  of  its  agent  while  he 
was  waiting  at  Albany  for  the  goods  to  ar- 
rive, after  four  of  the  boxes  had  reached 
there,  and  the  agent  had  informed  him  that 
the  other  would  soon  come,  when  in  fact  it 
had  actually  arrived  at  that  time.  We  do 
not  think  damages  of  this  character  could  be 
properly  recovered.  Th^  do  not  flow  direct- 
ly from  the  wrongful  act,  and  are  too  re- 
mote to  be  the  basis  of  a  recovery.  The  court 
therefore  erred  in  not  striking  upon  d^nor- 


rer  that  portion  of  the  petition  which  claimed 
these  damages. 

5.  In  the  ninth  paragraph  of  the  petition 
appears  the  following  allegation:  "Petition- 
er insists  that,  as  it  has  made  every  effort 
for  the  past  year  and  a  half  to  get  a  settle- 
ment of  this  claim  out  of  said  railway  with- 
out success,  and  said  company's  persistent 
refusal  to  settle  or  pay  the  same  entitles  pe- 
titioner to  recover  from  said  company  its  rea- 
sonable attorney's  fees  incurred  in  bringing 
and  prosecuting  this  suit,  which  it  shows  is 
the  sum  of  one  hundred  dollars."  The  aver- 
ments Just  quoted  were  specially  demurred  to 
on  the  ground  that  they  .did  not  set  out  any 
legal  reason  why  the  defendant  should  be 
subjected  to  a  claim  for  attorney's  fees.  We 
think  this  demurrer  was  well  taken.  Attor- 
ney's fees  are  not  generally  allowed  a  liti- 
gant, but  the  Code  declares  that  they  may  be 
allowed  If  the  defendant  has  acted  in  bad 
faith,  or  has  been  stubbornly  litigious,  or  has 
caused  the  plaintiff  unnecessary  trouble  and 
expense.  Civ.  Code  1895,  §  8796.  There  was 
no  allegation  that  the  defendant  had  acted 
in  bad  faith,  or  had  been  stubbornly  litigious, 
nor  was  it  in  terms  alleged  that  it  had  caused 
the  plaintiff  unnecessary  trouble  and  expense. 
The  averment  was,  in  effect,  merely  that 
the  defendant  had  so  acted  as  to  compel  the 
plaintiff  to  bring  a  suit  to  recover  the  amount 
due  it  This  is  not  sufficient  to  tax  the  de- 
fendant with  attorney's  fees.  Pferdmenges 
V.  Butler,  117  Ga.  400,  43  S.  B.  695 ;  Traders' 
Ins.  Co.  V.  Mann,  118  Ga.  381,  45  S.  E.  426. 

6.  While  there  are  other  assignments  of  er- 
ror, none  of  them  are  of  such  a  character  as 
to  require  an  extended  discussion,  and  any 
error  that  may  have  been  committed  would 
not  be  sufficient  of  itself  to  require  a  reversal 
of  the  judgment  The  evidence  fully  author- 
ized a  Judgment  in  favor  of  the  plaintiff  for 
the  sum  of  $138.60  as  the  value  of  the  articles 
lost;  and,  as  this  exact  amount  was  sued 
for,  and  no  interest  was  claimed  in  the  peti- 
tion, the  recovery  should  have  been  limited 
to  this  sum.  Ga.  R.  Co.  ▼.  Crawley,  87  Ga. 
192,  13  S.  B.  508.  If  the  plaintiff  will  write 
off  from  the  verdict  and  Judgment  the  at- 
torney's fees  found  and  all  damages  except 
$188.60»  the  Judgment  will  be  afllrmed;  oth- 
erwise a  Judgment  of  reversal  will  be  en- 
tered. 

Judgment  affirmed  on  condition.  All  the 
Justices  concur. 


(121  Ga.  816) 
HARRISON  ▼.  MAT. 

(Supreme  Court  of  Gkorgia.    Jan.  28,  1905.) 

OKBTIOSAKI— ITLINO    AN  S  WEB— DISMISSAL. 

1.  This  case  is  controlled  by  the  decision  of 
this  court  in  the  case  of  Sutton  v.  State,  48  S. 
E.  342,  120  Ga.  865. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Berrien  (boun- 
ty;  R.  G.  Mitchell,  Judge. 


Ga.)     ^ 
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Action  between  W.  G.  Harrison  and  S.  G. 
May.  From  the  Judgment,  Harrison  brings 
error.    Reversed. 

R.  A.  Hendricks,  for  plaintiff  In  error. 
Buie  &  Knight,  for  defendant  In  error. 

CANDLBR,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(121  6a.  822) 
GEORGIA  SOUTHERN  &  F.  RY.  00.  r. 
JONES  (two  cases). 

(Supreme  Court  of  Georgia.    Jan.  28,  1905.) 

BAILBOAD»— IlVJXnfcT  TO  STOOK—DIUGKNCS  BB- 

QUIBKD. 

1.  A  railroad  company  is  liable  for  any  dam- 
age done  to  persons,  stock,  or  other  property  by 
the  running  of  its  trains,  unless  the  company 
shall  make  it  appear  that  its  agents  exercised 
all  ordinary  and  reasonable  care  and  diligence;  * 
but  a  charge  tliat,  "where  stock  is  upon  the  ' 
track  or  in  danger  of  being  killed,  ordinary  dili-  | 
gence  and  reasonable  care  would  require  the  i 
railroad  company  to  do  all  that  they  could  to  ( 
slow  up  or  stop  their  train,  rather  than  to  kill  [ 
the  stock,"  is  erroneous.  The  definition  given 
of  ordinary  care  imposed  extraordinary  diligence 
on  the  company.  W.  ft  A.  R.  R.  v.  King,  70 
Ga.  261. 

(Syllabus  by  the  Court) 

Errw  from  Superior  Oonrt,  Lowndee  Oaxm- 
ty;  R.  G.  Mitchell,  Jndge. 

Actions  by  J.  B.  Jones  against  the  Geor- 
gia Southern  &  Florida  Railway  Ck)mpan7. 
Judgments  for  plaintiff,  and  defendant 
brings  error.    Reversed.  j 

R.  G.  Jordan,  Grauford  &  Walker,  and  ) 
John  I.  Hall,  for  plaintiff  in  error.  W.  B.  | 
Thomas,  for  defendant  in  error. 

ETVANSk  J.  Judgment  in  each  case  re- 
versed.   All  the  Justices  concur. 


(121  Ga.  26) 

MOULTRIE  LUMBER  CO.  v.  DRIVER 
LUMBER  CO. 

(Supreme  Court  of  Georgia.    Jan.  80,  1905.) 

HSABSAT  EVIDENCB— DIBBOTINO  VEBDIOT. 

1.  Hearsay  evidence  has  no  probative  value. 

2.  A.  sells  to  B.  cross-ties  subject  to  inspec- 
tion and  rejection.  A  report  by  O.  to  B.,  which 
is  forwarded  to  A.,  showing  inspection  and  re* 
jections.  Is  merely  hearsay. 

3.  The  answer  not  admitting  a  prima  facie 
case  for  the  plaintiff,  and  material  allegations 
in  the  petition  not  l>eing  supported  by  compe- 
tent evidence,  it  was  error  to  direct  a  verdiet 
in  favor  of  the  plaintiff. 

(Syllabus  by  the  CourtX 

Error  from  City  Court  of  Moultrie;  W.  A. 
Covington,  Judge. 

Action  by  the  Driver  Lumber  Company 
against  the  Moultrie  Lumber  Company. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Reversed. 

The  Driver  Lumber  Company  brought  suit 
against  the  Moultrie  Lumber  Company,  al- 
leging that  the  defendant  had  accepted  an  or- 
der from  the  plaintiff  for  switch  ties,  on  con- 


dition that  the  defendant  would  guaranty 
quantity,  quality,  and  count;  that  under  the 
terms  of  the  order  the  ties  were  to  be  shipped 
to  Brunswick,  and  there  inspected,  and  the 
defendant  was  "to  stand  the  Inspection  and 
bear  the  loss  of  such  culls  and  rejections  as 
might  be  made";  that  the  tics  were  shipped, 
and  the  plaintiff  paid  to  the  defendant  the 
full  amount  demanded;  and  that  thereafter, 
when  the  ties  were  inspected,  a  number  were 
rejected,  and  these  rejections  rendered  the 
defendant  liable  to  plaintiff  in  a  stated  sum. 
The  defendant  answered,  admitting  that  ties 
had  been  shipped,  and  that  the  full  amount 
of  the  bill  had  been  paid,  but  averred  that 
it  was  unable,  from  want  of  sufficient  infor- 
mation, to  either  admit  or  deny  the  allega- 
tion in  reference  to  the  inspection  and  re- 
jection. The  defendant  further  pleaded  that 
according  to  the  terms  of  the  order,  as  well 
to  the  general  custom  of  the  business  In 
which  the  parties  were  engaged,  the  defend- 
ant was  entitled  to  notice  of  rejections  within 
a  reasonable  time,  and  that  plaintiff  had 
failed  to  report  the  rejections  for .  four 
months,  although  often  requested  to  make 
such  report  The  court  directed  a  verdict  for 
the  plaintiff,  and  error  is  assigned  upon  this 
ruling. 

W.  F.  Way,  Bryan  &  Watson,  and  Z.  D. 
Harrison,  for  plaintiff  in  error.  -  Shipp  & 
Kline,  for  defendant  in  error. 

COBB,  J.  The  answer  of  the  defendant 
did  not  admit  a  prima  facie  case,  and  there- 
fore the  burden  was  upon  the  plaintiff  to  es- 
tablish by  proof  such  material  allegations  of 
the  petition  as  were  not  expressly  admitted 
In  the  answer.  The  order  and  the  payment 
of  the  full  amount  claimed  by  the  defendant 
as  due  for  the  shipment  of  cross-ties  were 
admitted,  but  the  answer  did  not  admit  that 
rejections  had  been  made,  or  that  the  amount 
represented  by  rejections  was  the  sum  al- 
leged in  the  petition.  It  was  a  necessary 
part  of  the  plaintiff's  case  to  prove  that  these 
rejections  had  been  made  as  alleged.  The 
only  evidence  offered  to  establish  this  was  a 
report  made  by  the  Bainbridge  Lumber  Ck)m- 
pany  to  the  plaintiff,  which  had  been  for- 
warded to  the  defendant,  showing  that  re- 
jections had  been  made  as  alleged  in  the 
petition.  As  against  the  defendant,  this  re- 
port was  merely  hearsay,  and  it  is  now  set- 
tled in  this  state  that  hearsay  evidence  has 
no  probative  value.  Equitable  Mortgage  Co. 
V.  Watson,  119  Ga.  280,  283,  46  S.  B.  440, 
and  citations.  The  plaintiff  having  failed  to 
make  out  a  prima  fade  case  by  competent 
evidence.  It  was  error  to  direct  a  verdict  in 
its  favor. 

As  the  case  is  to  be  again  tried,  It  is  neces- 
sary to  allude  to  the  special  plea  of  the  de- 
fendant As  the  order  did  not,  on  its  face, 
provide  for  reports  of  inspection,  to  be  made 
within  a  reasonable  time,  the  defendant  can 
.take  nothing  under  that  averment  in  its  plea 
to  the  effect  that  such  was  the  contract    If 
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upon  another  trial  It  should  appear  by  com- 
petent evidence  that  there  was  a  custom  of 
the  business  in  which  the  parties  were  en- 
gaged that.  In  orders  of  the  character  here 
involved  rejections  should  be  reported  witliin 
a  reasonable  time,  and  that  such  custom  was 
so  universal  in  its  application  that  a  pre- 
sumption would  arise  that  both  parties  con- 
tracted in  the  light  of  it,  then  the  defendant 
would  be  entitled  to  have  the  issue  as  to 
whether  the  reports,  in  this  case  had  been 
made  within  a  reasonable  time  submitted  to 
the  jury.  There  was  some  evidence  in  refer- 
ence to  such  a  custom,  but  we  will  not  now 
determine  whether  it  was  sufficient  to  estab- 
lish a  custom  of  the  character  above  referred 
to.  But,  even  in  the  absence  of  such  a  cus- 
tom, the  sale  would  be  governed  by  prin- 
ciples similar  to  those  applicable  in  cases 
where  goods  are  delivered  "on  sale  or  rer 
turn/'  and  a  failure,  for  an  unreasonable 
time,  to  notify  the  seller  that  the  articles  de- 
livered do  not  comply  with  the  contract, 
would  authorize  the  seller  to  treat  the  sale 
as  complete;  and  certainly  this  would  be  the 
case  if,  after  the  lapse  of  a  reasonable  time, 
no  notice  of  rejections  was  piade,  and  the 
seller,  treating  the  sale  as  complete,  had  paid 
out  money  or  otherwise  acted  so  that  rejec- 
tions then  made  would  work  to  him  harm  or 
prejudice.  See  Benjamin  on  Sales  (7th  Bd.) 
S  597;  1  Mechem  on  Sales,  §§  675,  676. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(122  Oa.  38) 

ASHLEY  ▼.  HUTCHINSON  et  aL 
(Supreme  Court  of  Georgia.    Jan.  SO,  1005.) 

APPBAIi— REVIEW. 

1.  There  was  no  error  in  any  of  the  rulings 
of  which  complaint  was  made,  and  the  evidence 
was  sufficient  to  authorize  the  verdict 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Berrien  Coun- 
ty; R.  G.  Mitchell,  Judge. 

Action  between  C.  R.  Ashley  and  M.  W. 
Hutchinson  and  others.  From  the  Judgment, 
Ashley  brings  error.    Affirmed. 

R.  A.  Hendricks,  for  plaintiff  in  error.  Al- 
exander  &  Gary,  for  defendants  in  error* 

SIMMONS,  C.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


I 


(122  Oa.  4) 


WARREN  ▼.  POWELL. 


(Supreme  Court  of  Creorgla.    Jan.  80,  1005.) 

TBESPASa— PETITION— ALLEOATION  AS  TO  TIME. 

1.  There  must  be  a  time  averred  in  the  writ, 
showing  when  every  material  or  traversable 
fact  transpires.  The  demurrer  attacking  the 
petition  on  the  ground  that  no  time  was  stated 
should  have  been  sustained. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Decatur  Coun- 
ty; W.  N.  Spence,  Judge. 


Action  by  J.  B.  Powell,  against  8.  J.  War- 
ren. Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

A.  EL  Ruasell,  W.  M.  Harrell,  and  A.  6. 
Powell,  for  plaintiff  in  error.  J.  EL  Gilpin 
and  T.  S.  Hawes,  for  defendant  in  error. 

LAMAR,  J.  The  suit  was  for  damages  for 
trespass  for  cutting  timber.  The  petition 
set  forth  a  cause  of  action.  But  the  special 
demurrer  on  the  ground  that  the  date  of  the 
trespass  was  not  alleged  should  have  been 
sustained,  and  the  case  dismissed,  unless  the 
defect  were  cured.  It  is  true,  as  contended 
by  the  plaintiff,  that  the  statute  of  limita- 
tions is  a  defense  which  may  be  taken  ad- 
vantage of  by  plea.  But  where  it  appears 
on  the  face  of  the  petition  that  the  cause  of 
action  is  barred,  the  defendant  may  take  ad- 
vantage thereof  by  demurrer;  the  better 
practice  being  for  the  demurrer  itself  to  set 
forth  in  terms  this  special  objection.  Coney 
V.  Home,  93  Ga.  725,  20  S.  E.  213.  The 
rules  of  pleading  have  been  adopted  partly 
with  a  view  of  saving  both  the  parties  and 
the  public  the  trouble  and  expense  of  an 
unnecessary  trial.  A  defendant  is  not  bound 
to  avail  himself  of  the  benefit  of  the  statute 
of  limitations.  But  if  he  intends  to  do  so, 
it  would  be  a  useless  consumption  of  time 
to  enter  upon  the  hearing  and  introduce  evi- 
dence to  establish  the  existence  of  a  cause  of 
action  which  the  plaintiff  admitted  to  be 
barred.  If  by  a  special  demurrer  the  latter 
attacks  the  sufficiency  of  the  petition  on  the 
ground  that  no  date  is  alleged,  he  is  entitled 
to  an  order  requiring  the  plaintiff  to  make 
such  an  averment  not  only  to  enable  him  to 
know  the  time  of  the  transaction  referred 
to,  and  to  prepare  his  evidence  accordingly, 
but  also  that  he  may  thereafter  demur  if  it 
should  appear  that  the  cause  of  action  was 
barred,  and  thus  avoid  a  useless  hearing. 
That  time  is  usually  material  and  necessary 
to  be  averred  appears  from  the  ruling  in 
Bond  V.  Central  Bank,  2  Ga.  100,  where  the 
court  said:  "It  is  certainly  true  that  the  writ 
must  aver  a  time  when  every  material  or 
traversable  fact  transpired.  It  must  allege 
all  the  circumstances  necessaiy  for  the  sup- 
port of  the  action,  *  *  *  and  the  time 
and  place,  with  such  precision,  certainty, 
and  clearness  that  the  defendant,  knowing 
what  he  is  called  upon  to  answer,  may  be 
able  to  plead  a  direct  and  unequivocal  de- 
fense.*' Andrews  v.  Thayer,  40  Conn.  156, 
is  directly  in  point  The  action  there  was 
in  trespass.  The  only  time  laid  in  the  dec- 
laration was  the  statement  "that  heretofore 
the  defendant  took  and  carried  away  the 
personal  property"  described.  There  was  a 
special  demurrer  that  it  did  not  appear  in 
the  declaration  when  the  trespass  was  com- 
mitted. The  court  held  that  the  demurrer 
was  properly  sustained.  In  the  present  case 
the  defendant,  In  due  time  and  form,  made 
the  objection.  The  defect  was  not  cured  by 
amendment     The  demurrer  was  overruled* 
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and  the  defendant  forced  to  answer  rach  1 
defective  petition.    Under  the  rule  laid  down 
in  Western   Union  Telegraph   Gompaiiy   ▼. 
Griffith,  111  6a.  565,  36  S.  B.  859,  a  new 
trial  necessarily  results. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


an  Qa.  787) 

YOUNG  V.  FAIN,  Jailer. 
<Sapreme  Court  of  Georgia.    Jan.  28,  1905.) 

HABEAS    CORPUS— BXVXXW—SVIDENCB. 

1.  Where,  in  a  peace-warrant  proceeding,  one 
has  been  committed  to  Jail  in  default  of  a  bond 
requiring  him  to  keep  the  peace,  a  writ  of  ha- 
beas corpus  cannot  bring  into  review  alleged  ir- 
regularities or  errors  oi  procedure  in  the  trial 
before  the  committal  court,  or  ^questions  as  to 
the  sufficiency  of  the  evidence  upon  which  the 
applicant  in  the  writ  was  committed. 

(Syllabus  by  the  Court.) 

Brror  from  City  Court  of  Atlanta;  H.  M. 
Beid,  Judge. 

Application  by  J.  A.  Toung  for  a  writ  of 
habeas  corpus  to  J.  J.  Fain,  Jailer.  From  an 
order  discharging  the  petition*  relator  brings 
error.    Affirmed. 

W.  R.  Hammond,  for  plaintiff  in  error.  0. 
D.  Hill,  Sol.  Gen.,  and  Howard  &  Thompson, 
for  defendant  in  error. 

FISH,  P.  J.  A  peace-warrant  proceeding 
was  instituted  by  Fannie  May  Toung  against 
Mrs.  Julia  A.  Young  before  J.  G.  Bloodworth, 
notary  public  and  ex  officio  Justice  of  the 
peace  of  Fulton  county,  which  resulted  in 
the  magistrate  passing  an  order  trequiring 
that  the  defendant  therein  should  give  bond 
in  the  sum  of  $200  to  keep  the  peace,  and 
that  in  default  thereof  she  should  be  com- 
mitted to  the  common  Jail  of  the  county  un- 
til discharged  by  due  process  of  law.  Mrs. 
Young  refused  to  give  the  required  bond,  and 
was,  in  compliance  with  the  order  of  the 
magistrate,  confined  in  the  Jail.  For  the  pur- 
pose  of  securing  her  discharge,  she  applied 
to  Judge  Reld,  of  the  city  court  of  Atlanta, 
and  obtained  the  issuance  of  the  writ  of 
habeas  corpus,  directed  to  the  Jailer  of  the 
county.  Upon  the  hearing  of  the  writ,  the 
Judge  denied  the  relief  prayed  for,  and  re- 
manded the  applicant  to  the  Jail  In  accora- 
ance  with  the  order  of  the  Justice  of  the 
peace.  ThoTeupon  she  sued  out  a  vnrit  of 
error,  and  brought  the  case  to  this  court 

In  the  bill  of  exceptions,  error  is  assigned 
upon  the  refusal  of  Judge  Reld  to  permit  the 
applicant  to  introduce  in  evidence  before  him 
the  brief  of  the  evidence  heard  by  the  magis- 
trate upon  the  trial  of  the  peace-warrant  pro- 
ceeding, certified  to  by  him  as  being  correct, 
and  filed  by  him  in  the  office  of  the  solicitor 
general  of  the  circuit,  and  upon  the  refusal 
of  Judge  Reld  to  even  read  this  paper,  or  in 
any  wise  to  consider  it  in  the  case.  Brror 
is  also  assigned  upon  his  refusal  to  hear  cer- 
tain evidence,  the  purport  of  which  was  stat- 
ed to  him  by  counsel  for  the  applicant,  and 


also  set  forth  In  the  petition  for  the  writ, 
which  it  was  alleged,  in  the  petition  for  the 
writ,  the  magistrate,  by  an  erroneous  ruling, 
prevented  the  defendant  In  the  peace-war- 
rant proceeding  from  introducing  upon  the 
hearing  before  him.  The  rulings  complained 
of  in  the  bill  of  exceptions  were  based  upon 
the  position  taken  by  Judge  Reld,  that.  In  the 
hearing  of  the  vnrit  of  habeas  corpus,  he 
could  not  go  behind. the  Judgment  of  the 
magistrate,  either  for  the  purpose  of  correct- 
ing any  error  which  he  may  have  made  in 
his  rulings  during  the  trial  of  the  peace-war- 
rant case,  or  for  the  purpose  of  ascertaining 
and  determining  from  the  evidence  which 
the  magistrate  heard  and  reported  whether 
or  not  there  was  probable  cause  for  requiring 
Mrs.  Young  to  give  the  bond  to  keep  the- 
peace.  If  the  Judge  was  right  in  so  holding, 
then  It  necessarily  follows  that  the  rulings 
complained  of  were  not  erroneous.  In  our 
opinion,  the  question  is  settled  in  favor  of  the 
position  taken  by  the  Judge  by  Pen.  Code 
1895,  §  1224,  the  first  paragraph  of  which 
completely  covers  a  case  like  this.  That  sec- 
tion and  paragraph  provide  that  "no  person 
shall  be  discharged  upon  the  hearing  of  a 
writ  of  habeas  corpus  in  the  following  cases, 
to  wit:  (1)  Where  he  Is  imprisoned  under 
lawful  process,  Issued  from  a  court  of  com- 
petent Jurisdiction,  unless  in  cases  where 
bail  is  allowed  and  proper  bail  is  tendered/' 
The  process  und^r  which  the  plaintiff  in  er* 
ror  was  committed  to  the  Jail  of  Fulton  coun- 
ty was  Just  such  process  as  the  law  author- 
izes and  provides  for  in  cases  of  the  char- 
acter of  the  one  with  which  the  magistrate 
was  dealing  when  he  issued  it,  and  hence 
was  lawful  process,  if  he  had  Jurisdiction  to 
issue  such  process.  It  is  equally  clear  that 
it  was  issued  from  a  court  of  competent  Ju- 
risdiction. "A  court  has  Jurisdiction  of  any 
subject-matter,  if,  by  the  law  of  its  organiza- 
tion. It  has  authority  to  take  cognizance  of, 
try,  and  determine  cases  of  that  description.'* 
Cooley's  Con.  Lim.  (7th  Bd.)  675.  Jurisdic- 
tion to  issue  peace  warrants,  and  to  hear  and 
determine  the  cases  arising  thereunder,  is 
expressly  conferred  upon  Justices  of  the  peace 
by  the  statutes  of  this  state.  Pen.  Code 
1895,  §§  1235,  1238.  The  plaintiff  in  error 
was,  to  use  the  language  of  her  petition  in 
the  present  case,  '^temporarily  sojourning  in 
the  county  of  Fulton  and  city  of  Atlanta" 
when  the  warrant  against  her  was  Issued; 
and  the  fact  that  she  was  then  in  such  coun- 
ty and  duly  served  was  sufficient,  so  far  as 
the  Jurisdiction  of  the  person  was  concerned. 
The  Jurisdiction  of  the  magistrate,  then,  was 
competent.  His  Jurisdiction  in  the  peace- 
warrant  proceeding,  to  hear  the  evidence 
submitted,  and  to  determine  therefrom 
whether  there  was  probable  cause  for  requir- 
ing that  the  defendant  should  give  a  bond  to 
keep  the  peace,  or  be  committed  to  the  coun- 
ty Jail  until  discharged  therefrom  in  the 
manner  provided  by  law,  cannot  be  made  de- 
pendent upon  the  question  whether  there  was 
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sufficient  evidence  before  hlin  of  such  prob- 
able cause,  for  this  would  be  to  argue  In  a 
circle,  and  to  make  his  jurisdiction  to  decide 
upon  the  sufficiency  of  the  evidence  for  this 
purpose  dependent  upon  the  sufficiency  of  the 
evidence. 

The  cases  in  other  jurisdictions  which  the 
counsel  for  the  plaintiff  In  error  cites  in  sup- 
port of  his  contention  that  the  habeas  cor- 
pus court  could  "review  the  evidence  Intro- 
duced before  the  magistrate  on  the  peace  war- 
rant proceedings,  and  determine  therefrom 
whether  there  was  any  reasonable  or  prob- 
able cause  for  the  detention  of  the  petitioner 
In  the  habeas  corpus  proceeding/'  are  not  in 
point  hera  Still  less  applicable  are  the  cas- 
es which  he  cites  in  support  of  his  conten- 
tion that,  *'in  addition  to  examining  the  evi- 
dence produced  before  the  magistrate  on  the 
commitment  trial,  the  court  Issuing  the  writ 
of  habeas  corpus  may  hear  additional  evi- 
dence In  furtherance  of  the  ends  of  justice." 
The  prohibitory  language,  addressed  to 
courts  hearing  writs  of  habeas  corpus,  which 
we  have  quoted  from  section  1235  of  the  Pe- 
nal Code  of  1895,  clearly  shows  the  rule  In- 
this  state  to  be  that  lawful  process.  Issued 
by  a  court  of  competent  jurisdiction,  Is  a  bar 
to  any  Investigation  of  the  merits  of  the  case 
behind  such  process,  whether  such  investiga- 
tion be  confined  strictly  to  the  evidence  be- 
fore the  court  issuing  the  process,  or  be  giv- 
en a  broader  range,  and  include  evidence 
newly  introduced  before  the  habeas  corpus 
tribunal.  It  necessarily  follows  from  this 
statute  that  In  this  state  the  rule  announced 
by  the  Supreme  Court  of  .Ck>nnecticut  in  In 
re  Blon,  58  Ck>nn.  372,  20  Atl.  662,  11  L.  R. 
A.  694,  prevails.  There  It  was  held:  "A  writ 
of  habeas  corpus  cannot  operate  to  bring  In 
review  mere  irregularities  or  errors  of  pro- 
cedure, or  questions  as  to  the  sufficiency  of 
evidence.  In  the  case  upon  which  the  appli- 
cant was  committed."  In  that  case,  like  this, 
the  applicant  sought  by  the  writ  of  habeas 
corpus  to  secure  his  release  from  the  county 
jail,  where  he  was  under  commitment  for 
noncompliance  with  an  order  of  a  justice 
of  the  peace  requiring  him  to  give  bond  to 
keep  the  peace.  In  the  opinion,  Loomis,  J., 
well  said:  "Where  one  is  comniltted  to  jail 
pursuant  to  a  judgment  valid  on  its  face,  by 
a  court  having  jurisdiction,  and  by  virtue  of 
legal  process  valid  on  Its  face,  the  attack  on 
the  judgment  under  a  writ  of  habeas  corpus 
must  necessarily  be  collateral,  and  subject  to 
the  rules  restricting  collateral  attacks,  and, 
if  so,  the  validity  and  present  force  of  the 
process  are  the  only  subjects  for  investigation 
under  such  a  writ  in  such  a  case."  A  similar 
ruling  was  made  in  Ex  parte  Perdue,  58  Ark. 
285,  24  S.  W.  423,  where  it  was  held:  "On 
certiorari  to  review  the  action  of  the  circuit 
court  in  refusing  to  discharge  a  prisoner  on 
habeas  corpus,  where  It  appears  that  the 
prisoner  is  held  under  a  regular  commitment 
by  a  magistrate  in  a  cause  wherein  he  had 
jurisdiction,  the  sufficiency  of  the  evidence 


upon  which  the  commitment  was  made  will 
not  be  inquired  Into."  Chief  Justice  Bunn, 
in  delivering  the  opinion,  cited  State  v.  Neel, 
48  Ark.  289,  8  &  W.  633,  where  it  was 
held:  "If  the  person  restrained  of  his  liber- 
ty is  in  custody  under  process,  nothing  will 
be  inquired  into,  by  virtue  of  the  writ,  beyond 
the  validity  of  the  process  upon  its  face,  and 
the  jurisdiction  of  tlie  court  by  wliich  it  was 
issued." 

See,  also,  in  this  connection,  the  observa- 
tions of  Mr.  Justice  Candler  as  to  the  func- 
tion of  the  writ  of  habeas  corpus  in  Ste- 
phens V.  Henderson,  120  Ga.  218,  220,  47  S. 
E.  498;  Ex  parte  Granice.  51  Cal.  375;  Tur- 
ner V.  Conkey,  132  Ind.  248,  31  N.  E.  777,  17 
L.  R.  A.  509,  32  Am.  St  Rep.  251;  In  re 
Bldred,  46  Wis.  531,  1  N.  W.  175 ;  15  Am. 
&  Eng.  Enc.  L.  172,  175, 176. 

It  follows  that  the  judgement  of  the  court 
below  must  be  affirmed.  All  the  Justices  con- 
cur. 


(in  Qa.  6ff) 
WILLIAMS  V.  SEWBLL  et  aL 

(Supreme  Court  of  Georgia.    Jan.  27,  1905.) 

ANIICALS— BtTNNINO  AT  ULBOB— VIOLATION  OF 
OBDINANCB— WABBANT  OV  ABBESIV— AL.TEBNA- 
TIVS  8ENTSNCB— riNB— BNFOBCBICENT— HAU- 
G10U8  ABBEST—FAIJSB  IMPBISONMENT— JUDO- 
ItENT  FOB  COSTS. 

1.  An  animal  tied  to  a  stake  in  a  public  street 
for  the  purpose  of  permittins  it  to  graze  upon 
the  hermise  therein  is  an  oBstruction  of  such 
street,  ana  is  at  large,  within  the  meaning  of 
ordinances  authorizing  the  removal  of  obstruc- 
tions from  the  public  streets,  and  requiring  the 
marshal  of  the  town  to  take  up  live  stock  run- 
ning at  large  and  confine  them  in  a  pound.  It 
is  immaterial  whether  the  portion  of  the  street 
thus  occupied  by  the  animal  is  In  actual  use  by 
the  public  at  the  time,  if  it  is  subject  to  be 
used  as  a  highway. 

2.  A  munidpal  charter  which  imposes  upoif 
the  mayor  the  duty  of  seeing  that  the  ordinances 
of  the  town  are  faithfully  executed,  and  con- 
fers upon  him  jurisdiction  to  try  all  persons 
cfaanred  with  violating  such  ordinances,  au- 
thorizes the  mayor  to  issue  a  warrant  for  the 
arrest  for  trial  of  one  charged  with  the  viola- 
tion of  an  ordinance;  and  this  is  true  not- 
withstanding the  charter  does  not  in  express 
terms  authorize  the  mayor  to  iMue  a  warrant 
for  such  purpose. 

8.  A  municipal  court  authorised  by  the  char- 
ter to  impose  two  or  more  kinds  of  punishment 
for  a  violation  of  the  municipal  ordinances  may 
impose  an  alternative  sentence  (see  Pol.  Code 
1895,  I  712-  Hathcock  v.  State,  13  S.  E.  959, 
88  Ga.  91,  99;  Papworth  v.  Fitzgerald,  82  S. 
B.  8^  106  Ga.  882),  but  has  no  power,  in  the 
absence  of  express  legislative  authority,  to  im- 
pose a  fine,  and  enforce  its  collection  by  labor 
upon  the  public  streets  (Brieswick  v.  Bruns- 
wick, 51  Ga.  689,  21  Am.  St  Rep.  240  {11 :  Carr 
V.  Conyers,  10  S.  B.  680,  84  Ga.  287,  26  Am. 
St  Rep.  ^7  [2]). 

4.  A  judgment  of  a  municipal  court  imposing 
a  sentence  that  the  accused  pay  a  fine  in  a  giv- 
en amount,  **and,  in  default  of  the  payment  of 
the  same  within  ten  days,**  that  the  accused 
work  at  hard  labor  on  the  streets  of  the  mu- 
nicipality, is,  under  the  rulings  in  the  cases  last 
above  cited,  not  a  judgment  Imposing  an  alter- 
native sentence,  but  is  a  judgment  unposing  a 
fine,  with  a  provision  that  its  payment  shall  be 
enforced  by  labor  on  the  public  streets. 
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5.  A  judgment  of  the  character  aboye  indicat- 
ed, 80  far  as  it  authorized  the  enforcement  of 
the  payment  of  the  fine  by  labor  on  the  streets, 
is  void,  when  there  is  no  express  legislative  au- 
thority conferred  upon  the  municipality  to  en- 
force the  payment  of  a  fine  by  labor  upon  the 
public  streets,  and  an  arrest  under  such  a  judg- 
ment is  unlawful. 

6.  Such  a  judgment  is  in  the  nature  of  a  war- 
rant for  the  arrest  of  the  accused,  and  an  officer 
who  makes  an  arrest  thereunder  will  not  be 
liable  either  for  malicious  arrest  or  false  im- 

grisonment  if  he  acts  in  good  faith  in  attempt- 
ig  to  execute  the  judgment  Civ.  Code  1895, 
i  3852 :  Berger  v.  Sau>,  39  S.  E.  326,  113  Ga. 
869,  871:  Page  v.  Citizens'  Banking  Co.,  36 
S.  B.  418,  lll.Ga.  86.  51  L.  R.  A.  463.  78  Am. 
St.  Rep.  144. 

7.  A  judgment  for  costs^  In  which  no  amount 
is  stated,  is  not  void.  McLendon  v.  Frost,  59 
Ga.  350. 

8.  There  was  no  error  in  refusing  to  grant  a 
new  trial. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Carrollton;  W. 
C.  Hodnett,  Judge. 

Action  by  Lizzie  Williams  against  H.  H. 
Sewell  and  others.  Judgment  for  defend- 
ants.   Plaintiff  brings  error.    Affirmed. 

R.  D.  Jackson,  James  Beall,  and  Grlfflth  & 
Weatherly,  for  plaintiff  In  error.  W.  P. 
Brown,  for  defendants  in  error. 

CGBB,  J.  The  action  was  for  trespass  in 
taking  and  carrying  away  personal  property, 
for  assault  and  battery,  malicious  arrest,  and 
false  imprisonment.  The  defendants  were 
the  mayor  and  marshal  of  the  town  of  Tem- 
ple, and  two  others  who  were  called  to  the 
assistance  of  the  marshal.  The  charter  of 
the  town  of  Temple  will  be  found  in  the  Acts 
of  1901,  p.  650  et  seq.  The  legal  principles 
controlling  the  case  are  set  forth  In  the  head- 
notes.  The  evidence  demanded  a  finding 
that  the  defendants  acted  in  good  faith  and 
without  malice,  and  authorized  a  finding  in 
their  favor  on  all  other  Issues.  There  was 
no  error  of  such  a  character  as  to  require  a 
reversal  of  the  judgment 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


022  Oil  «) 

BALDWIN  FERTILIZER  CO.  v.  McAL- 

LISTER. 

(Supreme  Court  of  Georgia.    Jan.  80,  1905.) 

AFPEALf— BEVISW— OSAin?    OF    NEW   TBIAL. 

1.  The  evidence  being  sufficient  to  support 
the  verdict,  this  court  will  not  interfere  with 
the  discretion  of  the  trial  judge  in  overruling 
a  motion  for  new  trial  based  solely  upon  the 
grounds  that  the  verdict  was  contrary  to  law 
and  the  evidence,  and  without  evidence  to  sup- 
port it. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Dodge  County; 
B.  J.  Reagan,  Judge. 

Action  between  the  Baldwin  Fertilizer 
Company  and  M.  L.  McAllister.  From  an 
order  denying  a  new  trial,  the  company 
hrlngs  error.    Affirmed. 


W.  L.  Grice  &  Sons  and  W.  M.  Clements, 
for  plaintiff  in  error.  J.  H.  Martin,  for  de- 
fendant in  error,     s 

■ 

SIMMONS,  C.  J.  Judgment  affirmed.  AU 
the  Justices  concur. 


(121  Qa.  769) 

HELMS  et  al.  t.  MARSHALL. 
(Supreme  Court  of  Georgia.    Jan.  28,  1905.) 

JUDGMENT— BEVIVAIr-OOLLATEBAI.    ATTACK. 

1.  A  judgment  rendered  against  an  adminis- 
trator, purporting  to  revive  a  judgment  which 
was  dormant,  but  which,  so  far  as  the  record 
discloses,  was  barred,  there  being  no  entry  on 
the  execution  within  10  years  after  Its  issuance, 
is  not  void,  and  cannot  be  collaterally  attacked 
by  the  heirs  at  law  of  the  decedent  in  the  trial 
of  a  claim  interposed  by  them  to  the  levy  of  an 
execution  issued  on  the  revived  judgment. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Talbot  County; 
W.  B.  Butt,  Judge. 

Claim  case  between  F.  J.  Marshall,  ad- 
ministrator, and  Fannie  Helms  and  others. 
From  the  judgment.  Helms  and  others  bring 
error.    Affirmed. 

J.  J.  Boll,  for  plaintiffs  In  error.  Persons 
&  McGehee,  for  defendant  in  error. 

COBB,  J.  This  was  a  claim  case,  In  which 
Marshall,  administrator,  was  the  plaintiff  in 
execution,  the  administrators  of  (George  and 
Caroline  Boswell,  respectively,  were  the  de- 
fendants in  execution,  and  the  claimants 
were  the  heirs  at  law  of  George  and  Caro- 
line Boswell.  It  was  admitted  that  the  Bos- 
wells  were  In  possession  at  the  dates  of  the 
death  of  each.  From  the  evidence  intro- 
duced in  behalf  of  the  claimants,  it  appears 
that  judgment  was  rendered  against  George 
Boswell  in  1873  In  favor  of  the  plaintiff's 
Intestate.  This  judgment  became  dormant, 
and  was  duly  revived  in  1888,  on  a  scire 
facias  in  favor  of  Marshall,  administrator, 
against  Caroline  Boswell,  as  executrix  of 
George  Boswell.  Execution  upon  the  revived 
judgment  was  issued  October  8,  1888,  and 
there  were  no  other  entries  on  the  docket. 
In  1902,  more  than  10  years  from  the  date 
that  the  execution  was  Issued,  a  proceeding 
to  revive  the  revived  judgment  of  1888  was 
instituted  against  the  legal  representatives 
of  both  George  and  Caroline  Boswell,  and  k 
judgment  of  revival  was  rendered  against 
both  after  proper  service.  Why  the  legal 
representative  of  (Caroline  Boswell  was  made 
a  party,  does  not  appear.  The  court,  over 
objection  of  claimants,  ruled  out  all  of  the 
evidence  Introduced  by  them,  on  the  ground 
that,  being  the  heirs  of  George  and  Caroline 
Boswell,  they  could  not  attack  the  judgment 
that  had  been  rendered  against  the  adminis- 
trators of  the  Bos  wells.  A  verdict  was  then 
rendered,  finding  the  property  subject,  and 
claimants  excepted;  assigning  error  only  up- 
on the  exclusion  of  the  evidence  above  re- 
ferred to. 
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It  appears  from  the  bill  of  exceptions  only 
by  Inference  that  the  purpose  of  the  testi- 
mony introduced  by  the  claimants  was  to 
show  that  the  Judgment  rendered  in  1902 
reviving  the  judgment  of  1888  was  void,  be- 
cause the  judgment  sought  to  be  revived  was 
barred  by  the  statute  of  limitations,  and  this 
is  the  contention  of  counsel  for  the  plaintiffs 
in  error  in  his  brief.  The  judgment  of  1888, 
so  far  as  the  record  discloses,  was  barred  in 
1902,  when  the  proceeding  to  revive  it  was 
instituted.  Civ.  Code  1895,  §  3761.  A  scire 
facias  to  revive  a  dormant  judgment  is  in 
the  nature  of  a  suit,  and  the  defendant  Is 
bound  to  plead  all  matters  of  defense  that 
he  has,  just  as  he  would  in  an  ordinary  suit, 
or  else  he  will  be,  after  the  judgment,  con- 
cluded as  to  any  defense  which  could  have 
been  made  the  subject-matter  of  a  plea. 
Lewis  V.  Allen,  68  Ga.  400.  When  a  legal 
representative  is  sued  upon  a  debt  of  the  de- 
cedent, It  Is  not  his  duty  to  plead  the  stat- 
ute of  limitations,  unless  the  bar  attached 
during  the  lifetime  of  the  decedent.  Civ. 
Code  1895,  §  3433.  If,  however,  the  bar  at- 
tached during  the  lifetime  of  the  decedent, 
U  Is  his  duty  to  Interpose  the  defense  of  the 
statute.  But  if  he  allows  judgment  to  be 
rendered  against  him  In  either  case,  both 
he  and  the  heirs  of  the  estate,  who  are  his 
privies,  are  bound  by  the  judgment,  and  can- 
not thereafter  set  up  that  the  claim  was 
barred.  The  heirs,  however,  are  not  pre- 
cluded by  the  judgment  from  holding  the  ad- 
ministrator responsible  as  for  a  devastavit  In 
case  It  be  shown  that  the  claim  was  not  a 
just  claim,  or  that  the  bar  of  the  statute 
attached  during  the  lifetime  of  the  decedent. 
See  Civ.  Code  1895,  9  3433.  A  dormant 
Judgment  Is  a  debt  of  record,  and  the  rules 
above  referred  to  apply  to  a  proceeding  In- 
stitTtted  thereon,  whether  It  be  an  ordinary 
suit  on  the  Judgment,  or  a  scire  facias  to 
revive  the  same.  A  Judgment  reviving  a 
dormant  judgment  on  scire  facias  instituted 
for  that  purpose  Is  an  adjudication  between 
the  parties  and  their  privies  that  the  judg- 
ment was  a  dormant  Judgment  at  the  time 
the  proceeding  to  revive  the  same  was  in- 
stituted, and  they  will  not  be  heard  subse- 
quently to  aver  that  the  Judgment  was  not 
dormant  at  the  time  the  Judgment  of  re- 
vival was  rendered,  or  that  at  that  time  It 
"^as  barred  by  the  statute  of  limitations. 
Foster  v.  Reid,  57  Ga.  600;  Dunn  v.  Brog^ 
den,  68  Ga.  63.  It  does  not  appear  that  the 
Judgment  of  1873  became  either  dormant  or 
barred  during  the  lifetime  of  George  Bos^ 
well,  and  the  Judgment  of  1888,  of  course, 
did  not  become  barred  during  his  life,  as 
that  judgment  was  rendered  against  his  le- 
gal representative.  So  far  as  the  judgment 
of  1902  was  a  Judgment  against  the  legal 
representative  of  George  Boswell,  It  was  a 
valid  Judgment  between  the  parties  and  their 
privies,  and  was  not  subject  to  the  attack 
which  was  sought  to  be  made  on  It  In  the 
present  case.    Caroline  Boswell  was  not  a 


party  to  the  judgment  of  1873.  She  was  a 
party  to  the  Judgment  of  1888  at  the  time  K 
was  rendered,  only  In  her  representative 
capacity  as  executrix  of  George  Boswell.  If 
she  became  a  party  to  that  Judgment  In  her 
Individual  capacity,  it  was  by  reason  of 
something  that  transpired  after  the  judg- 
ment was  rendered.  She  may  have  been  a 
surety  on  a  supersedeas  or  stay  bond,  and 
have  thus  become  bound  by  the  Judgment; 
and,  if  so,  a  proceeding  to  revive  the  Judg- 
ment of  1888  would  be  properly  instituted 
against  her.  As  her  legal  representative  was 
a  party  to  the  scire  facias  and  made  no  de- 
fense, the  presumption,  after  the  judgment 
of  revival,  would  be  that  she  had  become 
in  some  lawful  way  bound  by  the  judgment 
sought  to  be  revived;  and  a  judgment  of  re- 
vival entered  against  her  legal  representa- 
tive would  be  binding  upon  him  and  her 
heirs,  whether  the  judgment  sought  to  be 
revived  became  barred  during  her  lifetime 
or  not  In  no  view  of  the  case  as  it  appears 
in  the  record  was  the  judgment  of  1902  void. 
If  it  had  been  shown  that  this  Judgment 
was  fraudulent  or  collusive,  a  different 
question  would  have  been  presented.  No 
reason  for  reversing  the  Judgment  has  been 
shown. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(121  Ga.  820) 
SALTER  V.  CITY  OF  COIiUMBUS. 
(Supreme  Court  of  Georgia.     Jan.  30,  1905.) 

MtTNIOIFAL  C0BP0BATI0N8— BUSUfESS  TAX—SO- 

LICITINO  AOENT. 

1.  Where  a  municipal  ordinance  provides  that 
each  person  engaged  in  any  business  ^'herelnbe- 
low  specified"  shall  register,  pay  a  license  tax, 
and  take  out  a  license,  and  makes  it  a  penal 
offense  for  any  person,  or  agent  of  any  persons, 
whose  duty  it  is  to  register  and  obtain  a  license, 
to  transact  or  offer  to  transact  either  of  the 
kinds  of  business  specified,  and  where  the  busi- 
ness specified  "below'*  is  that  of  persons  "deal- 
ing in  spirituous,  vinous  or  malt  liquors,"  a  per- 
son charged  under  these  ordinances  with  "doing 
business  without  license"  cannot  be  lawfully 
convicted  on  proof  that  he,  as  agent  of  another, 
solicited  orders  for  malt  liquor,  and,  after  the 
delivery  of  such  liqnor  by  other  agents  of  the 
principal,  collected  for  his  principal  the  pur^ 
chase  price.  Such  person  was  merely  a  solicit- 
ing and  collecting  agent,  and,  even  if  embraced 
within  the  ordinances,  was  not  guilty,  as  char- 
ged, of  "doing  business"  himself. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Muscogee  Coun- 
ty;  R.  B.  Russell,  Judge. 

R.  li.  Salter  was  convicted  of  doing  busi- 
ness In  the  city  of  Columbus  without  pay- 
ment of  license  tax,  and  brings  error.  Re* 
versed. 

Henry  C.  Cameron  and  Hatch^  &  Carson, 
for  plaintiff  In  error.  T.  T.  Miller,  for  de- 
fendant in  error. 

SIMMONS,  C.  J.  In  the  mayor's  court  of 
the  dty  of  Columbus,  Ga.,  Salter  was  char- 
ged with  "doing  business  in  said  dty  with- 
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out  first  paytng  the  license  tax  required.** 
He  was  snnmioned  to  appear  to  answer  con- 
cerning a  charge  jof  "doing  business  without 
license."  Upon  the  trial  he  was  conrlcted 
of  ''doing  business  without  license.*'  He 
took  the  case  by  certiorari  to  the  superior 
court,  where  the  decision  was  again  adverse 
to  him.    He  excepted. 

The  case  was  tried  upon  an  agreed  state- 
ment of  facts,  from  whlcb  It  appeared  that 
Salter  was  merely  an  agent  for  the  F.  W. 
CJook  Brewing  Company,  a  corporation  of 
Indiana.  This  company  has  a  cold  storage 
place  and  place  of  doing  business  in  Glrard, 
Ala.,  Immediately  across  the  Chattahoochee 
river  from  Columbus,  Ga.;  the  river  being 
there  spanned  by  a  bridge.  The  brewing 
company  ships  large  quantities  of  beer  to 
Glrard,  and  th^e  stores  It  Salter  resides 
tn  Columbus,  and  solicits  orders  from  the 
retail  dealers  in  liquors  in  that  city;  the 
orders  being  sometimes  solicited  at  the  places 
of  business  of  such  retail  dealers,  and  some- 
times telephoned  by  such  dealers  to  the  brew* 
Ing  company's  place  at  Glrard.  Such  orders 
are  then  filled  from  the  Glrard  cold  storage 
place  by  the  I^rewing  company  delivering  the 
beer  to  the  retail  dealers  In  Columbus.  De- 
livery is  made  by  wagons  owned  and  operat- 
ed by  the  brewing  company;  the  beer  being 
taken  in  such  wagons,  in  the  original  packages, 
from  Glrard  to  the  retail  dealers'  places  in 
Columbus.  Delivery  by  the  brewing  company 
Is  a  part  of  the  contract  of  purchase  of  the 
■beer.  After  the  delivery  of  the  beer  to  the 
purchasers,  Salter  collects  from  them  the 
purchase  price.  Neither  Salter  nor  the  brew- 
ing company,  nor  any  person  representing 
them,  has  taken  out  or  obtained  any  license 
firom  the  dty  of  Columbus  to  sell  or  deal  in 
any  kind  of  liquora  Salter  is  engaged  In  no 
business  other  than  that  here  described,  and 
has  no  ofQce  or -place  of  business  in  Colum- 
bus, but  has  his  office  and  place  of  business 
in  Glrard,  at  the  place  of  business  of  the 
brewing  company,  at  which  place  he  re- 
mains the  greater  part  of  his  time.  The  or- 
dinance under  which  Salter  was  convicted  is 
as  follows:  "It  is  further  ordained  by  the 
authority  aforesaid,  that  each  person,  firm 
or  corporation  engaged  in  any  business,  trade, 
profession  or  occupation  herelnbelow  speci- 
fied, shall  register  under  oath  [eta]  bis,  her 
or  their  business,  trade  or  occupations,  as 
herelnbelow  specified,  and  shall  pay  the  li- 
cense tax  prescribed  by  the  15th  day  of  Feb- 
ruary, 1004,  and  take  out  a  license  for  said 
business,,  trade,  profession  or  occupation. 
•  •  •  And  if  any  person,  firm  or  corpora- 
tion or  agent  ct  any  persons,  firms  or  cor- 
porations whose  duty  it  is  to  register  and 
obtain  a  license,  shall  transact  or  offer  to 
transact  in  said  dty,  either  of  the  kinds  of 
business,  trades  or  occupations  in  this  sec- 
tion specified,  without  having  first  registered 
and  obtained  said  license,  *  *  *  he,  she 
or  they  or  such  agent,  shall  on  conviction  b^ 
fore  the  recorders  be  punished  by  a  fine^"  eta 


^^elow**  appeared  an  ordinance  imposing  a 
license  tax  upon  "every  person  or  firm  deal- 
ing in  spirituous,  vinous  or  malt  liquors  with- 
in the  corporate  limits  of  the  city  of  Colum- 
Iras,  whether  as  a  wholesale  or  retail  dealer.** 

Salter,  the  present  plaintlfl  in  error,  was 
not,  within  the  meaning  of  these  ordinances, 
a  person  "dealing"  in  liquors.  He  merely 
acted  as  the  soliciting  and  collecting  agent 
of  his  principal,  the  brewing  company.  The 
^dealing"  in  malt  liquors  was  done  by  the 
principal,  acting  through  .Salter  and  the 
agents  who  effected  the  delivery  of  the  goods 
ordered  and  sold.  It  is  not  necessary  to  de- 
dde  whether  the  ordinance  embraced  Salter 
as  an  agent  of  an  unlicensed  dealer.  Con- 
ceding that  it  did  so,  still  this  was  not  the 
charge  made  against  Salter  in  the  present 
case.  He  was  himself  charged  with  "doing 
business  without  a  license."  This  cannot  be 
held  to  mean  a  charge  that  he  was  acting  as 
agent  for  a  dealer  who  should  have  register- 
ed and  taken  out  a  license,  but  had  failed  to 
do  so.  The  charge  contslns  no  intimation 
that  Salter  was  merely  soliciting  business  for 
an  unlicensed  principal.  It  is  a  charge 
against  Salter  that  he  was  himself  doing 
the  business  dealt  with  in  the  ordinances,  and 
that  he  was  doing  so  without  having  paid  the 
tax  required  of  him,  and  without  having  tak- 
en out  the  prescribed  license.  On  this  charge 
he  was  not  guilty.  Even  if  he  was  guilty 
of  a  violation  of  the  ordinances,  he  was  not 
guilty  of  having  violated  them  in  the  man- 
ner charged,  and  his  conviction  was  errone- 
ous. For  this  reason,  the  certiorari  should 
have  been  sustained. 

Judgment  reversed.  All  the  Justices  ooo* 
cur. 


(121  Oa.  80) 

HUDSON  ▼.  LAMAR,  TAYLOR  ft  RILBY 

DRUG  CO. 

(Sapreme  Court  of  Georgia.    Jan.  80,  1905.) 

ACTION   AT  LAW— WAIVER   OF  HOMESTEAD— RE- 
LIEF IN   EQUITY. 

1.  This  case  is  controlled  by  the  ruling  fn 
Bell  V.  Dawson  Grocery  Company,  48  S.  E. 
150,  120  Ga.  628.  wherein  it  was  held  that  pend- 
ing the  bankruptcy  proceedings  the  holder  of  a 
note  containing  a  waiver  of  homestead  has  no 
remedy  at  law,  but  must  enforce  his  rights  aris- 
ing from  the  waiver  in  a  court  of  equity. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Americus;  OL 
R.  Crisp,  Judge. 

Action  by  the  Lamar,  Taylor  ft  Riley  Drug 
Company  against  J.  R.  Hudson.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Lamar,  Taylor  ft  Riley  Drug  Company 
brought  suit  In  the  city  court  of  Ameri- 
cus against  J.  R.  Hudson  on  a  promissory 
note  for  $1,630,  dated  December  20,  1902, 
due  on  demand,  with  provision  for  the  pay- 
ment of  attorney's  fees,  and  waiving  for 
himself  and  family  any  and  all  homestead 
or  exemption  rights  he  may  have  by  virtue 
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of  the  Oonstltatlon  and  laws  of  the  state  ot 
Georgia  or  the  United  States.  The  defend* 
ant  pleaded  that  the  note  was  given  In  set- 
tlement of  an  acconnt  long  past  due,  and  not 
for  a  consideration  given  at  the  time  It  was 
signed,  and  that  the  homestead  waiver  <  was 
wlthont  consideration,  and  void.  For  fnrtber 
plea  he  set  np  that  the  plaintiff  ought  not  to 
have  and  recover  of  the  defendant,  hecanse 
4>n  January  7,  1903,  plaintiff  and  two  others 
Instituted  proceedings  to  have  the  defendant 
adjudged  an  Involuntary  bankrupt;  that  on 
January  21,  1903,  defendant  was  duly  ad- 
Judged  a  bankrupt;  that  In  February,  1903, 
at  a  meeting  of  the  creditors,  the  plain- 
tiff proved  Its  debt  in  the  bankrupt  court, 
and  on  March  19,  1903,  filed  before  the  ref- 
eree its  objections  to  the  homestead  assigned 
to  the  defendant  by  the  trustee  In  bankrupt- 
cy, and  on  May  — ,  1903,  the  plaintiff  filed  a 
petition  in  the  district  court,  and  obtained 
an  allowance  of  $135  as  attorney's  fees  for 
filing  the  proceedings  in  bankruptcy.  There 
was  a  demurrer  to  the  plea,  and  an  agreed 
statement  of  facts,  from  which  it  appeared 
that  the  note  was  given  for  merchandise 
purchased  of  the  plaintiff  by  the  defendant; 
that  at  a  meeting  of  the  creditors  it  was 
agreed  that  the  stock  and  assets  should  be 
sold,  and  the  claim  of  the  plaintiffs  under 
Its  homestead  waiver,  the  lien  of  a  mortgage 
creditor,  should  be  divested  from  the  goods 
and  attached  to  the  proceeds;  that  the  stock 
was  sold  for  $1,400,  and  the  sale  was  con- 
firmed April  3,  1903;  that  on  February  25, 
1903,  the  trustee  filed  his  report  setting  apart 
as  exempt  the  property  described  in  the 
bankrupt's  claim  for  exemption;  that  the 
plaintiff  objected  to  the  report  as  against  its 
debt  because  of  the  waiver  of  homestead  in 
the  note;  that  the  question  raised  by  the  ob- 
jections is  still  undetermined  in  the  bank- 
rupt court;  that  on  December  18,  1903,  the 
bankrupt  filed  his  petition  for  discharge, 
whereupon  the  plaintiff  filed  objections  to 
the  discharge  on  the  ground  that  it  held  the 
note  in  which  the  homestead  had  been  waiv- 
ed, stating  that  it  had  entered  a  suit  In  the 
city  court  of  Americus  upon  such  note  for 
the  purpose  of  subjecting  the  exemption; 
and  that  the  plaintiff  had  given  the  notice 
required  by  law  to  entitle  it  to  recover  at- 
torney's fees.  The  case  was  submitted  to 
the  court  without  the  intervention  of  a  Jury, 
and  a  judgment  was  entered  for  the  plain- 
tiff for  principal,  interest,  and  attorney's 
fees,  to  which  the  defendant  excepted  be- 
cause the  judgment  was  contrary  to  law, 
because  the  plaintiff  was  not  entitled  to  a 
judgment  for  more  than  the  value  of  the 
homestead,  nor  to  a  judgment  for  attorney's 
fees,  nor  to  a  genera]  judgment  against  the 
defendant;  because  the  right  of  the  plaintiff 
to  enforce  a  waiver  note  was  an  equitable 
right,  of  which  the  city  court  of  Americus 
had  no  Jurisdiction;  because,  in  any  event, 
the  plaintiff  could  only  be  entitled  to  a  judg- 
ment in  rem  against  the  exempt  property; 


because  the  homestead  waiver  was  without 
a  present  consideration  given  at  the  time 
that  the  note  was  signed,  .when  the  defend- 
ant was  insolvent  and  in  contemplation  of 
bankruptcy,  and  so  known  to  the  plaintiff, 
by  reason  whereof  the  waiver  was  a  pref- 
erence within  the  meaning  of  the  bankrupt 
act,  and  therefore  void. 

E.  A.  Hawkins,  for  plaintiff  in  error.    Lane 
&  Park,  for  defendant  in  error. 

LAMAR,  J.    Judgment  reversed.    All  the 
Justices  concur. 


(US  Ga.  43) 
TBRRT  V.  KEIM  et  aL 
(Supreme  Court  of  Georgia.    Jan.  80,  1905.) 

SPECIFIC  PEBVORIfAIVCE— TBNDEB  OF  PBICS. 

1.  Before  equity  will  decree  specific  perform- 
ance of  a  contract  for  the  sale  of  land,  there 
must  be  an  absolute  and  unconditional  tender 
of  the  purchase  price.  An  offer  to  pay  the  pur- 
chase price  on  delivery  of  a  properly  executed 
deed  is  not  an  unconditional  tender. 

(Syllabus  by  the  Ck)urt.) 

Error  from  Superior  Ctourt,  Irwin  Oounty; 
B.  J.  Reagan,  Judge. 

Action  by  J.  J.  Terry  against  M.  O.  Keim 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

John  W.  Haygood,  Eldrldge  Outts,  and  B. 
B.  Cheney,  for  plaintiff  in  error.  BL  W*  By- 
man,  for  defendants  in  error. 

EVANS,  J.  Terry  brought  suit  against 
John  Fry  and  Louis  and  M.  0.  Keim  to  com- 
pel the  specific  performance  of  a  contract  of 
purchase  of  certain  land.  The  defendant 
Fry  was  a  nonresident,  and  service  was  not 
made  upon  him,  and  at  the  trial  the  plaintiff 
abandoned  his  case  as  to  him.  The  plaintiff 
submitted  evidence  tending  to  establish  the 
following  facts:  John  Fry,  a  resident  of 
Charlottesville,  Ind.,  was  the  owner  of  the 
premises  described  In  the  declaration,  and 
contracted  to  sell  them  to  plaintiff  for  |150. 
The  contract  was  made  by  correspondence, 
the  beginning  of  which  was  a  letter  from 
Terry  to  Fry  offering  to  buy  the  land  for 
$150.  Fry  accepted  this  offer,  and  instructed 
Terry  to  send  check  to  a  certain  bank,  and 
that  as  soon  as  he  (Fry)  tound  out  the  draft 
was  in  the  bank  he  would  send  a  deed  in 
proper  form.  Fry  then  sent  a  deed  with 
draft  for  purchase  money  attached  to  the 
First  National  Bank  of  Fitzgerald.  Plaintiff 
declined  to  pay  the  draft  because  the  deed 
was  attested  by  only  one  witness,  and  wrote 
Fry  to  have  the  deed  executed  before  two 
witnesses,  and  to  return  it,  and  he  would 
pay  the  draft  Fry  declined  to  do  this,  and 
afterwards  sold  the  land  to  M.  G.  Keim.  At 
the  time  of  Keim's  purchase,  he  had  knowl- 
edge of  plaintiff*s  contract  of  sale.  The 
property  was  vacant,  and  the  plaintiff  took 
possession  of  it  He  has  ever  been  wiUinir  to 
pay  the  purchase  money  on  receipt  of  prop- 
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eriy  executed  deed.  On  the  trial  of  the  case, 
after  the  plaintiff  had  submitted  his  eyldence, 
he  tendered  the  full  amount  of  the  purchase 
money  to  the  defendant  Keim.  On  motion 
of  the  defendant  the  court  granted  a  nonsuit, 
and  the  bill  of  exceptions  assigns  error  on 
the  Judgment  of  nonsuit 

The  court  held  that  the  tender  of  the  pur- 
chase money  was  conditional,  in  that  it  was 
coupled  with  a  demand  for  a  deed  executed 
before  two  witnesses;  that,  to  entitle  the 
plaintiff  to  specific  performance  of  the  con- 
tract of  sale,  it  was  necessary  for  him  to 
show,  prior  to  the  institution  of  the  suit,  an 
unconditional  and  absolute  tender  of  the  pur- 
chase money.  In  thus  holding  the  trial  Judge 
followed  the  cases  wherein  this  precise  ques- 
tion has  been  adjudicated  by  this  court  In 
Cothran  t.  Scanlan,  34  Ga.  555,  it  was  held 
that  a'  bill  for  the  specific  performance  of  a 
contract  for  the  purchase  of  land  was  de- 
murrable where  there  was  no  allegation  of 
an  unconditional  and  absolute  tender  of  the 
purchase  price.  In  that  case  the  allegation 
of  tender  was  that  it  was  ''upon  condition 
that  said  Cothran  and  Black  would  then  and 
there  make  titles,"  etc.  This  case  has  been 
cited  and  the  principle  therein  announced 
has  been  approved  in  De  Graff enreid  t.  Men- 
ard, 103  Ga.  651,  30  S.  B.'560,  and  again  in 
Elder  t.  Johnson,  115  Ga.  692,  42  S.  E.  51, 
and  Morris  t.  Insurance  Co.,  116  Ga.  53,  42 
8.  E.  474.  The  principle  of  law  impelling 
the  court  to  grant  the  nonsuit  Is  clearly  de- 
fined in  the  cases  cited,  and  the  Judgment  of 
nonsuit  was  right. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(121  Gft.  801) 

GEORGIA,  F.  &  A.  RT.  CO.  t.  SIZER  &  CO. 
(Supreme  Coort  of  Georgia.    Jan.  28,  1905.) 

OBBTIOBABI— TBATSBSE   TO    ANSWEB— VEBIFIOA- 

TION. 

1.  Where  a  certiorari  has  been  sued  out,  tak- 
ing a  case  from  an  inferior  judicatory  to  the 
superior  court,  and  a  traverse  is  filed  to  the 
answer  by  the  plaintiflf  in  certiorari,  such  trav- 
erse may  be  verified  by  his  attorney  at  law. 

(Syllabus  by  the  i^urt) 

Brror  from  Superior  Court,  Decatxu:  Coun- 
ty; W.  N.  Spence,  Judge. 

The  Georgia,  Florida  ft  Alabama  Railway 
Company  levied  a  distress  warrant  on  prop- 
erty claimed  by  Sizer  ft  Co.  Judgment  for 
claimant.  Certiorari  dismissed,  and  plaintiff 
In  certiorari  brings  error.    Reversed. 

Donalson  ft  Donalson,  for  plaintiff  in  er- 
ror.   T.  S.  Hawes,  for  defendant  In  error. 

SIMMONS,  C.  J.  It  appears  from  the  rec- 
ord that  certain  lumber  was  levied  ux>on  by 
virtue  of  a  distress  warrant  in  favor  of  a 
railroad  company  and  was  claimed  by  Sizer 
ft  Co.  The  case  was  tried  in  the  city  court 
of  Balnbridge,  and  the  property  found  not 
49S.E.--47 


I  subject  Thereupon  the  railroad  company 
applied  for  and*  obtained  a  writ  of  certiorari 
from  the  superior  court.  The  Judge  of  the 
city  court  answered  the  certiorari,  and  upon 
the  coming  in  of  his  answer  a  traverse  there- 
to was  filed  by  the  plaintiff  in  certiorari. 
This  traverse  was  verified  by  the  railroad 
company's  attorney  at  law  who  had  partici- 
pated in  the  trial  in  the  city  court  The  de- 
fendant in  certiorari  moved  to  dismiss  the 
traverse  upon  the  ground  that  it  was  not 
verified  by  the  aiffidavit  of  the  party.  The 
Judge  of  the  superior  court  granted  this  mo- 
tion, and  the  plaintiff  in  certiorari  excepted. 
Section  4651  of  the  Civil  Code  of  1895  de- 
clares that  the  plaintiff  or  defendant  in  cer- 
tiorari may  traverse  the  truth  of  the  answer, 
which  traverse  must  be  in  writing  "and  veri- 
fied by  affidavit"  It  will  be  observed  that  this 
section  does  not  prescribe  who  shall  verify 
the  traverse.  The  broad  construction  would 
seem  to  authorize  any  one  to  do  so  who  knew 
the  facts.  We  know  by  experience  that  in 
many  ca^s  tried  In  the  courts  one  or  the 
other  of  the  parties  is  not  present  and  the 
party  himself  would  In  such  case  be  unable 
to  verify  the  traverse.  He  could  know  the 
facts  only  upon  the  Information  of  others. 
Our  Code  provides  that  any  act  authorized  or 
required  to  be  do^e  under  the  Code  by  any 
person  in  the  prosecution  of  his  legal  reme- 
dies may  be  done  by  his  agents,  and  for  this 
purpose  the  agent  is  authorized  to  make  an 
affidavit  or  execute  a  bond  although  his  agen- 
cy be  created  by  parol.  Civ.  Code  1885,  I 
3035.  Section  4638  expressly  authorizes  the 
attorney  at  law  of  a  party  to  make  the  affi-> 
davit  required  in  suing  out  the  certiorari, 
having  this  authority,  and  the  section  which 
requires  a  traverse  to  be  verified  not  pre- 
scribing by  whom  the  affidavit  shall  be  made, 
we  think  it  clear,  taking  all  these  sections  to- 
gether, that  the  attorney  who  tried  the  case 
may  verify  the  traverse.  There  is  good  rea- 
son for  believing  that  the  attorney  who  \b 
expressly  authorized  to  sue  out  and  verify 
the  petition  for  the  writ  of  certiorari  has  also 
authority  to  prosecute  the  proceeding,  where 

•  necessary  to  his  client's  Interests,  by  verify- 
ing the  traverse  to  the  answer.  In  the  pres- 
ent case  the  attorney  who  verified  the  tra- 
verse had  participated  in  the  trial  in  the  city 
court  It  will  be  presumed  that  he  knew  as 
much  of  the  facts  proved  on  the  trial  as  did 
any  other  person,  as  It  was  his  duty  to  at- 
tend to  them,  and  to  comment  on  them  to  the 
court  and  Jury.  He  was  probably  better  in- 
formed as  to  these  facts  than  any  one  else 
upon  his  side  of  the  case.  If  the  verification 
of  the  traverse  had  to  be  made  by  the  party 
himself.  It  would,  as  before  remarked,  often 
have  to  be  done  upon  the  Information  of  oth- 
ers. For  these  reasons  we  think  that  the 
court  erred  in  dismissing  the  traverse.  Let 
the  traverse  be  tried,  and,  when  the  record  is 
made  up  by  the  allowance  or  disallowance 
of  the  traverse  by  the  Jury,  the  Judge  below 
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will  then  pass  upon  tbe  merits  of  the  case, 
and  exercise  the  discretion  vested  In  him  In 
Such  cases. 

Judgment  reyersed.    All  the  Justices  con- 
cur. 


(122  Qa.  D 

ATLANTIC  &  B.  RY.  00.  t.  MAYOR,  ETC., 
OF  CITY  OF  MONTEZUMA. 

(Supreme  Court  of  Georgia*    Jan.  30,  1905.) 

BAILBOADS~nSE   OF  STBBST— OBDINANGB— 

VAUDITT. 

1.  Where,  by  virtue  of  Civ.  Code  1895,  $  2107, 
par.  5,  and  a  contract  with  the  city,  the  plaintiff 
had  a  right  to  construct  and  maintain  a  railroad 
track  through  Cherry  street,  in  Montezuma,  this 
would  not  authorize  the  company  to  use  the 
street   for   drilling,    switching   or    transferring 


2.  The  chancellor  did  not  err  in  refusing  to 
enjoin  the  city  from  enforcing  an  ordinance  lim- 
iting the  speed  of  trains  and  requiring  a  flag- 
man to  precede  the  trains  in  the  street,  and  pro- 
hibiting the  company  from  stopping,  drilling,  or 
in  any  manner  shifting  or  transferring  cars  be- 
tween indicated  points  on  the  street. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Macon  0>nnty ; 
Z.  A.  Littlejohn,  Judge. 

Action  by  the  Atlantic  &  Birmingham  Rail- 
way Company  against  the  mayor  and  coun- 
cil of  Montezuma.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

On  April  7,  1902,  In  consideration  of  the 
mutual  benefits  arising  to  each  party.  It  was 
agreed  that  the  mayor  and  council  of  Monte- 
zuma would  secure  for  the  Atlantic  &  Bir- 
mingham Railroad  Company  a  right  of  way 
from  the  line  of  Macon  county  to  Flint  river, 
"including  right  of  way  to  and  through  Cher- 
ry St  in  Montezuma,  Ga:,  and  would  hold 
the  railroad  company  harmless  from  any 
damages  arising  from  the  operation  of  said 
road  tlirough  Cherry  St  which  might  be 
claimed  by  the  owners  of  the  property  adja- 
cent thereto  by  reason  of  the  use  of  this 
street  for  this  purpose  having  been  allowed 
by  the  city  council."  The  city  also  provided 
for  the  right  of  way  for  the  location  of  a 
••T**  on  lands  outside  of  the  city,  the  "Y"  to 
be  used  for  turning  locomotives  and  trains, 
and  donated  a  right  of  way  1,200  feet  in 
length  running  west  of  Dooly  street  towards 
the  Flint  river.  The  railroad  company,  on 
its  part,  agreed  to  begin  and  prosecute  to 
a  finish  the  building  of  its  road  from  Cor- 
dele  to  and  through  Montezuma.  By  its  pe- 
tition the  railroad  company  alleged  that  in 
pursuance  of  this  contract  it  had  constructed 
its  line  of  railway  through  Cherry  street  to 
the  aforesaid  tract  of  land,  upon  which  it 
erected  its  depot,  and  has  continued  to  main- 
tain and  operate  its  road  to  said  point  as 
its  terminus;  that  especially  in  the  hand- 
ling of  freight  cars  at  said  point  where  con- 
nection is  made  with  the  Central  of  Georgia 
Railway,  it  is  necessary  to  switch  and  drill 
its  trains  upon  Cherry  street,  and  in  shifting 
and  transferring  cars  it  Is  compelled  to  use 


the  part  of  Cherry  street  between  the  east 
side  of  Spalding  street  and  the  old  Rosser 
storehouse  in  Montezimia;  that,  notwith- 
standing it  has  endeavored  only  to  use  Cher- 
ry  street  for  these  purposes  in  a  reasonable 
manner,  and  so  to  limit  the  use  as  not  to  In- 
terfere with  the  interests  of  the  defendant  or 
of  the  public  and  although  no  damage  has 
resulted  to  the  defendant  or  the  public,  the 
city  council,  on  March  25,  1902,  passed  an 
ordinance  prohibiting  engines  going  through 
Cherry  street  at  a  greater  rate  than  three 
miles  an  hour,  and  also  requiring  a  flagman 
to  go  ahead  of  the  train,  "and  no  train  or 
engine  will  be  permitted  to  stop,  drill,  or  in 
any  manner  shift  or  transfer  cars  between 
the  east  side  of  Spalding  street  and  the  old 
Rosser  warehouse,  except  to  prevent  accident, 
under  penalty  of  being  punished  as  provided 
in  section  13  of  the  charter" ;  that  the  city 
council  has  caused  this  ordinance  to  be  en- 
forced by  arresting  engineers,  and  preventing 
switching,  drilling,  shifting,  and  transfer- 
ring cars  between  the  points  designated,  so  as 
to  seriously  interfere  with  the  plaintiff's 
business  as  a  common  carrier,  and  it  threat- 
ens so  to  enforce  said  ordinance  as  to  pro- 
hibit the  plaintiff  from  the  use  of  that  por- 
tion of  Cherry  street,  to  its  irreparable  dam- 
age, and  to  the  aimulment  of  the  rights  and 
privileges  granted  by  the  aforesaid  contract 
Whereupon  it  prayed  for  an  injunction.  The 
city  demurred  and  answered,  claiming  that 
when  the  contract  was  made  the  plaintiff 
specially  agreed  that  Cherry  street  should 
only  be  used  by  trains  coming  and  going  on 
schedule  trips,  and  did  not  include  any  right 
to  switch  or  to  drill ;  that  the  city  of  Monte- 
zuma is  built  in  a  narrow  space  between 
Flint  river  and  Beaver  creek;  that,  while 
Cherry  street  is  the  busiest  portion  of  the 
town,  with  many  of  the  chief  houses  of  the 
place  on  each  side,  it  is  the  narrowest  street 
in  the  city,  and  at  the  point  Indicated  by  the 
ordinance  four  different  streets  and  three 
public  ways  converge  into  said  street;  that 
the  plaintiff  has  shut  up  and  practically  ex- 
cluded the  public  from  all  access  to  the  town 
west  of  Rosser  street,  and  so  obstructed 
Cherry  street  as  to  make  it  impassable  be- 
yond that  point;  that  during  > the  time  of 
switching  and  transferring  cars,  which  is  al- 
most continuous,  the  travel  and  business  of 
the  town  Is  absolutely  paralyzed  and  stop- 
ped ;  that  the  noise  of  the  engines  is  deafen- 
ing ;  and  that  it  Is  unreasonable  for  the  com- 
pany to  make  a  side  track  and  a  switchyard 
of  Cherry  street ;  and  that  the  ordinance  was 
passed  and  is  being  enforced  in  the  discharge 
of  the  city's  duty  to  the  public.  There  was 
evidence  pro  and  con.  On  the  return  of  the 
rule  to  show  cause  after  hearing  affidavits 
and  argument  on  the  demurrer,  the  court  re- 
fused, in  vacation,  to  pass  u^n  several  is- 
sues raised,  holding  that,  irrespective  of  the 
verbal  agreement,  the  municipal  authorities 
had  the  authority  to  prohibit  by  ordinance 
the  use  of  the  street  for  the  purposes  com- 
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plained  of  In  tbe  petition,  and  .tiiereupon  re- 
fused the  interlocutory  Injunction  prayed 
for.    To  this  order  tbe  plaintiff  excepted. 

J.  L.  Sweat  and  J.  M.  Du  Pree,  for  plaintiff 
in  error.  Qreer  &  Felton,  for  defendant  In 
error. 

LAMAR,  J.  There  1b  a  "marked  diffwenoe 
between  the  lawful  and  unlawful  use  of  rail- 
road property."  Austin  t.  Augosta  Terminal 
Ry.  Co.,  108  Ga.  690,  84  S.  B.  852,  47  L.  R. 
A.  755.  Both  the  contract  and  Civ.  Code 
1895,  $  2167,  par.  5,  permitting  the  longi- 
tudinal use  of  the  street,  must  be  construed 
to  authorize  only  lawful  use,  and  not  the 
creation  or  maintenance  of  a  nuisance  there- 
on. Streets  and  highways  ^e  intended  pri- 
marily for  the  purposes  of  trarel  and  trans- 
portation. When  a  railroad  company  Is  au- 
thorized to  lay  Its  trade  thereon,  there  is  a 
conclusive  presumption  that  the  use  thereun- 
der must  be  for  similar  purposes.  A  private 
citizen  would  not  be  authorized,  even  in  front 
of  his  own  premises,  to  obstruct  a  street,  or 
to  use  It  as  a  place  of  storage,  or  for  any 
purpose  which  would  Interfere  with  the 
rights  of  the  balance  of  the  public.  The  rail- 
road company  stands  upon  the  same  footing. 
While  permitted  to  use  the  street  or  the  high- 
way for  transportation,  it  must  adjust  itself 
to  the  rights  of  the  public  in  the  same  way 
that  the  public  must  adjust  itself  to  the 
rights  of  the  company.  The  railroad  compa- 
ny cannot  unreasonably  obstruct  the  street, 
or  Interfere  with  travel.  It  cannot  use  the 
street  as  a  depot,  or  a  place  for  loading  or 
unloading  cars.  And  it  has  been  repeatedly 
held  that  a  railroad  company  cannot  use  the 
street  as  a  yard,  or  for  switching  or  drilling 
purposes.  The  court  did  not  err  In  refusing 
the  Injunction.  W.  &  A.  R.  Co.  v.  Toung,  81 
Ga.  397,  7  S.  B.  912,  12  Am.  St.  Rep.  320  (3) ; 
Kavanagh  v.  R.  Co.,  78  Ga.  803,  4  S.  B.  118 ; 
27  Am.  &  Bng.  Enc.  Law  (2d  Ed.)  179  (12). 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(in  Qa.  778) 

TRAMMBLL  v.  SWIFT  FERTILIZER 

WORKS. 

(Supreme  Court  of  Georgia.    Jan.  28,  1905.) 

NOTES— SUBKTTSHIP, 

1.  If  the  fact  of  suretyship  does  not  appear 
on  the  face  of  a  note,  it  may  be  provM^  by 
parol,  and  the  relative  position  of  the  makers' 
names  is  immaterial,  if  one  is  surety  of  the 
Other.  A  charge  to  this  effect  is  not  erroneous 
because  the  court  failed  to  add  that,  as  a  pre- 
sumption of  fact,  the  first  name  was  that  of 
the  principal. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  20, 
Cent.  Dig.  Evidence,  $  1964.] 

2.  The  law  controlling  the  issues  made  by  the 
pleadings  was  fairly  charged  by  the  court,  the 
evidence  fully  warranted  the  verdict,  and  no 
reason  is  shown  for  disturbing  the  Judgment 
denying  a  new  trial. 

(Syllabus  by  the  Court) 


Error  from  Superior  Court,  Stewart  Coun- 
ty; Z.  A.  Littlejohn,  Judge. 

Action  by  the  Swift  Fertilizer  Works,  for 
the  use  of  Carter  &  Patterson,  against  H.  N. 
Bailey  and  D.  O.  Trammell.  Judgment  for 
plaintiir,  and  Tranunell  brings  error.  Af- 
firmed. 

B.  F.  Harrell  and  G.  T.  Harrell,  for  plain- 
tiff in  error.  B.  T.  Hlckey  and  J.  T.  Harri- 
son, for  defendant  in  error. 

BVANS,  J.     The  Swift  Fertilizer  Works, 
for  the  use  of  Carter  &  Patterson,  brought 
suit  against  EL  N.  Bailey  and  D.  O.  Tram- 
mell to  recover  an  amount  alleged  to  be  du» 
on  a  promissory  note,  a  copy  of  which  was 
attached  to  the  petition.    The  note  contain- 
ed a  promise  to  pay  the  Swift  Fertilizer 
Works  $162.75,  and  recited  that:    '^The  pay- 
ment of  this  note  is  secured  by  a  Lien  to 
the  extent  of  said  advance  on  all  the  crops 
which  may  be  grown  or  cultivated  on  said 
farm   or  plantation  during  the  year  1901, 
wherever  said  crops,  parts  or  part  of  them 
are  to  be  found."    It  was  signed  by  H.  N. 
Bailey  and  D.  O.  Trammell  as  makers,  and 
by  J.  B.  Ware  as  a  witness.    There  is  noth- 
ing in  the  note  indicating  other  than  that 
the  makers  were  liable  as  joint  principals. 
Bailey  filed  no  defense.    Trammell  pleaded 
that  he  signed  the  note  as  surety,  and  that 
he  had  given  notice  to  the  plaintiff  to  sue 
the  principal,  H.  N.  Bailey,  which  notice  was 
disregarded  by  the  plaintiff,  and  for  that 
reason    he   was   discharged   from    liability. 
At  the  trial  no  evidence  was  introduced  to 
sustain  this  plea,  but  his  plea  was  amended 
by  alleging  that  the  note  which  he  signed 
as  surety  embraced  a  mortgage  upon  the 
crops  of  his  principal,  Bailey;  that  the  payee 
had  failed  to  have  the  instrument  recorded, 
or  to  make  any  effort  to  collect  the  note  out 
of  Bailey  or  the  mortgaged  property;    that 
defendant's  risk  as  surety  had  thus  been  in- 
creased, and  he  was  no  longer  liable  on  the 
note.     During  the  progress  of  the  trial  no 
question  was  raised  as  to  the  sufficiency  of 
the  m<M*tgage  clause  in  the  Instrument  sued 
upon.     The  plaintiff  contended  that  Bailey 
was  the  tenant  of  Trammell;   that  the  con- 
sideration of  the  note  was  a  quantity  of 
fertilizer  which  had  been  sold  to  Trammell, 
as  landlord;    and  that  credit  had  been  ex- 
tended on  the  faith  of  his  signing  the  note 
as  principal.     The  defendant  Trammell  in- 
troduced  testimony   tending   to   show   that 
Bailey  was  his  tenant,  and  had  made  suffi- 
cient crops  to  pay  off  the  note,  but  that  the 
plaintiff  had  made  no  effort  to  collect  the 
same;   that  he  had  signed  the  note  only  as 
surety;    and   that   the   payee   had   not  re- 
corded the  instrument,  or  taken  any  steps 
to   enforce   the  mortgage  lien  on   Bailey's 
crops.    The  Jury  found  for  the  plaintiff  the 
full  amount  of  the  note.    Trammell  made  a 
motion  for  a  new  trial,  Which  was  oyer 
ruled,  and  he  excepted. 
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1.  The  main  laaae  in  the  case  was  whether 
Trammell  was  a  surety  or  a  }(^t  principaL 
Upon  this  issue  the  evidence  was  conflictins. 
The  court  fully  submitted  the  issue  to  the 
Jury;  charging  them.  In  substance,  that, 
where  the  fact  of  suretyship  does  not  appear 
on  the  face  of  a  note,  it  may  be  proved  by 
parol,  and  the  relative  positions  of  the 
makers*  names  is  immaterial,  if  one  really 
signed  as  surety  for  the  other.  Not  only  did 
the  Judge  charge  this  principle  of  law  in  the 
abstract,  but  he  also  applied  it  to  the  facts 
developed  by  the  evidence.  Exception  is 
taken  to  the  charge  on  the  ground  that  it  was 
argumentative^  and  deprived  the  defendant 
of  the  evidentiary  value  of  the  relative  loca- 
tion of  the  names  on  the  note,  he  having 
signed  last  Where  two  persons  sign  a  note, 
apparently  as  Joint  principals,  and  there  is 
nothing  in  the  note  to  indicate  that  one  was 
surety  for  the  other,  the  presumption  of  law 
is  that  both  are  liable  as  Joint  principals. 
This  is  not,  of  course,  a  conclusive  pre$ump- 
tion,  but  may  be  rebutted  by  parol.  Civ. 
Code  1895,  8  29S4.  It  is  immaterial  in  what 
order  the  names  may  appear  on  the  note,  if, 
in  point  of  fact,  one  of  the  makers  is  liable 
only  as  surety.  No  presumption  of  law  or  of 
fact  can  arise,  in  a  case  Where  both  sign 
apparently  as  Joint  principals,  that  the  per- 
son who  signed  last  was  surety  only.  The 
burden  was  on  the  defendant  Trammell  to 
overcome  by  proof  the  presumption  that,  as 
indicated  by  the  note  itself,  both  he  and 
Bailey  signed  the  note  as  a  principal,  and 
the  charge  of  the  court  was  as  favorable  to 
Trammell  as  he  had  any  right  to  expect 

2.  There  is  nothing  in  the  note  confining 
the  operation  of  the  lien  therein  referred  to, 
or  indicating  a  purpose  to  limit  it  to  the 
property  of  one  only  of  the  makers.  No 
question  was  made  before  the  court  as  to  the 
validity  of  the  lien.  The  case  was  tried  as 
though  the  instrument  was  a  note  and  mort- 
gage. One  of  the  contentions  of  the  plaintiff 
was  that  the  lien  was  as  much  upon  the  prop- 
erty of  Trammell  as  it  was  upon  the  prop- 
erty of  Bailey.  The  court  submitted  this 
contention  to  the  jury,  and  instructed  them 
that.  If  the  lien  was  intended  to  cover  Tram- 
meirs  crops,  he  would  not  be  released  be- 
cause of  the  failure  of  the  payee  to  place 
the  note  upon  record;  but,  on  the  other  hand, 
If  the  mortgage  was  upon  the  crop  of  Bailey 
only,  it  was  the  duty  of  the  payee  to  place 
the  instrument  on  record,  and,  if  the  payee 
failed  to  do  so,  and  the  jury  should  find  that 
Trammell  signed  as  surety,  such  failure 
would  operate  to  release  him.  Of  this  charge 
Trammell  has  no  just  cause  of  complaint 
The  issue  as  to  whether  or  not  he  signed  as 
surety  was  fully  and  fairly  submitted  to  the 
Jury,  and  the  jury  were  instructed  that,  if 
the  lien  was  intended  to  cover  Bailey's  crops 
only,  a  failure  to  record  the  mortgage  would 
release  Trammell  as  surety,  If  he  signed  the 
note   in    that    capacity.     The   Jury    found 


against  Trammell  on  this  issue,  and  the 
evidence  fully  warranted  their  finding. 

In  one  of  his  exceptions,  the  plaintiff  in 
error  complains  that  the  court,  in  its  'charge, 
submitted  to  the  Jury  the  question  whether 
or  not  the  clause  in  the  note  sued  on,  re- 
lating to  a  lien  on  crops  of  the  makers, 
amounted  to  a  mortgage.  In  a  note  the  Judge 
certifies  that  he  did  not  submit  that  ques- 
tion to  the  Jury,  but  only  called  on  them  to 
determine  whether  the  mortgage  operated  on 
the  crops  of  Bailey,  or  on  the  crops  of  Tram- 
mell as  well.  This  being  true,  we  cannot 
undertake  to  deal  with  the  exception  taken; 
the  statement  of  fact  on  which  it  was  based 
not  being  certified. 

Judgment  afi^rmed.  All  the  Justices  con- 
car. 


(121  Oa.  814) 
THOMPSON  V.  BROWN. 
.(Supreme  Court  of  Qeorgia.    Jan.  28,  1905.) 

HUSBANU    ANO    WIFB— OONTBACTS    OF    WIFE— 
LIABTLITT  OF  HUSBANO. 

1.  Where  a  wife  makes  a  contract  in  her  own 
name  for  the  improvement  of  her  husband's 
house,  the  husband  is  not  liable  therefor  when 
it  does  not  appear  that  the  wife  was  his  au- 
thorizsed.  agent,  or  that  he  knew  that  the  work 
was  belncr  done  on  his  property,  or  that  he 
adopted  the  contract  as  his  own.  Benjamin  v. 
Benjamin,  15  Conn.  347,  39  Am.  Dec.  384. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Husband  and  Wife,  U  142,  143.} 

2.  The  wife  having  acted  on  her  behalf,  and 
not  as  the  agent  of  her  husband,  he  cannot  be 
held  bound,  as  principal  by  ratification,  merely 
because  he  has  paid  for  part  of  the  work.  Civ. 
Code  1895,  §  2997 ;  1  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  1188 ;  Blount  v.  Dugger,  41  S.  B.  270, 
115  Qa.  109. 

(SylUbus  by  the  Court.) 

Error  from  Superior  Court,  Thomas  Coun- 
ty; R.  Q.  Mitchell,  Judge. 

Action  by  J.  H.  Brown  against  H.  E. 
Thompson.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Reversed. 

Theo  Titus,  for  plaintiff  in  error.  S.  A. 
Roddenberry  and  Roscoe  Leeke,  for  defendant 
in  error. 

SIMMONS,  C.  J.  Judgment  reversed.  All 
the  Justices  concur. 


(UlOa.  741) 
SEALS  ▼.  STATE. 
(Supreme  Court  of  Georgia.    Jan.  28,  1905.) 

SUNDAY— BUNNINO    VREIGHT    TBAINS--SVI- 
DKNCB—INSTBUCJTI0N8— INDICTMENT. 

1.  On  the  trial  of  one  indicted  for  a  violation 
of  Pen.  Code  1895,  |  420,  prohibiting  tiie  run- 
ning of  freight  trains  on  the  Sabbath  day,  it  is 
not  error  to  admit  evidence  of  any  violation  of 
the  law  prior  to  the  finding  of  the  indictmentt 
and  withm  the  statute  of  limitations. 

2.  The  word  "destination/'  as  u«ed  in  the  sec- 
ond exception  to  section  420  of  the  Penal  Cods 
of  1895,  means  the  point  at  which  the  train 
finally  stops,  and  not  the  point  at  which  it 
crosses  the  state  line. 
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8.  Where,  on  the  trial  of  the  superintendent 
of  transportation  of  a  railroad  company  for  a 
violation  of  the  Ck)de  section  referred  to  in  the 
preceding  headnotes,  it  appears  that  the  accused 
Jztew  of  and  was  responsible  for  a  schedule  of 
the  railroad  company,  the  compliance  with 
which  necessitated  a  violation  of  Uie  law,  it  is 
not  error  of  which  he  can  complain  that  the 
court  charged  the  jury  that  he  might  justify 
himself  by  proving  that  the  employes  of  the 
company  acted  in  direct  violation  of  his  orders 
and  rules,  but  that  "mere  ^neral  orders  and 
rules  would  not  be  a  justification  under  the 
statute." 

4.  Nor,  in  such  a  case,  is  it  error  to  refuse 
to  charge  (especially  in  the  absence  of  a  written 
reouest)  that  the  accused  could  not  be  found 
guilty  if  it  appeared  that  he  did  not  know  that 
the  train  haa  been  run  in  violation  of  law,  if 
such  was  the  fact,  until  after  it  was  so  run. 

9.  An  indictment  for  a  violation  of  Pen.  Code 
1895,  §  420,  need  not  allege  that  the  train  for 

"  the  running  of  which  the  accused  is  charged  to 
be  responsible  was  not  within  any  of  the  statu- 
tory exceptions  to  thctt  section.  Allegations  to 
that  effect  are  mere  surplusage,  and  need  not  be 

Sroven  to  warrant  the  conviction  of  the  accused, 
ackson  v.   State,  15  S.  E.  905,  88  6a.  787, 
approved  and  reaffirmed. 

6.  Upon  a  review  of  the  case  of  Jackson  v. 
State,  15  S.  E.  905,  88  Ga.  787,  the  same  is 
reaffirmed. 

(Syllabus  by  the  Court) 

Error  from  Superior  Gonrt,  Habersham 
County;  J.  J.  Kimsey,  Judge. 

J.  N.  Seale  was  convicted  of  a  violation  of 
the  Sunday  law,  and  brings  error.    Affirmed. 

John  J.  Strickland,  for  plaintiff  In  error. 
W.  A.  Charters,  Sol.  Gren.,  for  the  State. 

CANDLER,  J.  The  accused  was  superin- 
tendent of  transportation  of  the  Southern 
Railway  Ck>mpany;  and  the  indictment  char- 
ges that  on  the  14tb  day  of  June,  1903,  which 
was  Sunday,  he  caused  a  freight  train  of  that 
company  to  be  run  in  the  county  of  Haber- 
sham, "the  said  freight  train  being  then  and 
there  drawn  and  pulled  by  an  engine  number- 
ed 289;  the  said  freight  train  not  having  one 
or  more  cars  loaded  with  live  stock  and  de- 
layed beyond  the  schedule  time,  and  said 
freight  train  not  running  over  said  road  on 
Saturday  night  on  a  schedule  fixing  Its  time 
of  arrival  at  destination  according  to  said 
schedule  by  which  it  started  not  later  than 
eight  o'clock  Sunday  morning;  and  said 
freight  train  not  being  a  special  fruit,  melon 
or  vegetable  train,  the  cars  of  which  contain- 
ed no  other  freight  except  perishable  fruits, 
melons,  vegetables,  fresh  fish,  oysters,  fresh 
meats,  live  stock  and  other  perishable  goods 
of  a  like  nature;  and  the  said  freight  train 
not  being  a  train  on  a  road  having  Its  ter- 
minal in  another  state  and  not  running  over 
30  miles  in  the  state  of  Georgia."  It  was  un- 
disputed that  the  train  for  running  which 
the  accused  was  Indicted  left  Atlanta  on  Sat- 
urday night,  the  schedule  time  of  its  depar- 
ture being  11:40  p.  m.;  that  it  was  bound  for 
Greenville,  S.  C,  at  which  point  it  was  due 
to  arrive,  under  its  schedule,  at  10:50  a.  m. 
Sunday.  It  was  due  to  reach  Toccoa,  in  Hab- 
ersham county,  at  5:55  a.  m.  Sunday,  but  on 
the  occasion  under  investigation  It  arrived  at 


I  that  point  behind  time.  Whether  its  arrival 
in  Toccoa  was  before  or  after  8  o'clock  Sun- 
day morning  is  a  question  as  to  which  the 
evidence  is  in  conflict,  but,  under  the  view  we 
take  of  the  case,  this  point  is  immaterial. 
Upon  arriving  at  Toccoa  the  train  was  put  on 
a  side  track,  and  was  not  moved  again  until 
after  12  o'clock  Sunday  night  The  accused 
was  found  guilty.  He  moved  for  a  new  trial, 
which  was  refused,  and  he  excepted. 

\,  Error  is  assigned  upon  the  admission  by 
the  court  below  of  evidence  to  the  effect  that 
the  railroad  company  of  which  the  accused 
was  superintendent  of  transportation  had  run 
other  trains  on  Sunday  in  Habersham  county 
during  the  year  1903.  The  objection  made 
to  this  evidence  at  the  time  it  was  offered 
was  that  it  "would  have  the  tendency  to  prej- 
udice the  Jury  against  the  defendant  in  the 
case  on  trial."  We  are  clear  that  this  was 
not  a  good  objection,  and  that  for  no  reason 
urged  on  the  trial  in  the  court  below  should 
the  evidence  have  been  excluded.  It  is  well 
settled  as  a  general  principle  that,  in  the  trial 
of  indictments  for  violations  of  Sunday  laws, 
"the  proof  of  any  Sunday,  before  the  finding 
of  the  bill  and  within  the  statute  of  limita- 
tions, Is  sufllcient"  Whart  Cr.  Er.  (9th  Ed.) 
%  106,  and  authorities  there  cited.  It  was  not 
denied  that  the  accused  had  been  superinten- 
dent of  transportation  of  the  Southern  Rail- 
way Ck>mpany  during  the  year  1903,  and  no 
objection  was  made  that  the  evidence  admit- 
ted referred  as  well  to  the  period  of  the  year 
after  the  indictment  was  found  as  before. 
In  the  able  brief  of  counsel  for  the  accused 
it  is  urged  that,  as  the  indictment  specified 
the  number  of  the  engine  which  drew  the 
train,  the  state  was  confined  to  proof  as  to 
that  particular  engine,  and  that  evidence  as 
to  other  offenses  in  which  that  engine  was  not 
concerned  was  inadmissible.  No  such  point, 
however,  appears  to  have  been  made  on  the 
trial  in  the  court  below,  and  hence  it  will 
not  be  considered  here. 

2.  It  is  contended  by  counsel  for  the  ac- 
*cused  that  the  word  "destination,"  as  used  in 
Pen.  Code  1895,  8  420  (2),  which  provides  that 
the  prohibition  of  the  statute  shall  not  ex- 
tend to  ""a  freight-train  running  over  a  road 
on  Saturday  night,  if  the  time  of  its  arrival 
at  destination  according  to  the  schedule  by 
Which  it  started  on  the  trip,  be  not  later  than 
eight  o'clock  Sunday  morning,"  means  the 
state  line,  and  not  the  ultimate  stopping  place 
of  the  train;  and  the  motion  for  a  new  trial 
complains  of  certain  charges  of  the  court  at 
variance  with  this  view.  It  is  urged  with 
considerable  plausibility  that  it  could  not 
have  been  the  intention  of  the  Legislature  to 
undertake  to  deal  with  the  operation  of  a 
train  after  it  had  passed  beyond  the  state's 
borders;  that  the  statute  is  only  applicable 
to  trains  in  Georgia;  and  that,  when  a  train 
has  passed  the  Georgia  line .  it  has  reached 
its  "destination,"  so  far  as  the  Georgia  law  is 
concerned.  A  brief  examination  of  the  his- 
tory of  the  present  legislation  against  Sunday 
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freight  trains  in  this  state  will,  however, 
suffice  to  show  that  this  argument  is  with- 
out substantial  foundation.  The  first  enact- 
ment on  the  subject  was  in  1850,  when  the 
prohibition  against  running  freight  trains  on 
the  Sabbath  day  was  made  absolute.  Subse- 
quently an  exception  was  made  in  order  to 
permit  trains  loaded  with  live  stock,  which 
should  not  have  reached  their  destination  be- 
fore the  beginning  of  Sunday,  to  run  on  to  a 
stock  pen  where  the  animals  could  be  fed 
and  watered,  but  beyond  that  they  could  not 
be  run  on  Sunday.  Acts  1873,  p.  63.  The  ex- 
ception now  under  consideration  was  enacted 
into  a  statute  on  February  28,  1874.  (Acts 
1874,  p.  97),  and  recited,  as  a  preamble,  that, 
"under  the  existing  laws  of  this  state,  many 
freight-trains  have  to  lie  over  during  the 
Sabbath  day  at  wayside  stations,  remote 
from  the  families  and  the  churches  of  em- 
ployees.'' It  was  therefore  enacted  that  "it 
shall  and  may  be  lawful  for  all  freight-trains 
on  the  different  railroads  in  this  state,  run- 
ning over  said  roads  on  Saturday  night,  to 
run  through  to  destination:  provided,  that 
the  time  of  arrival,  according  to  the  sched- 
ule by  which  the  train  or  trains  started  on 
the  trip,  shall  not  be  later  than  8  o'clock  on 
Sunday  morning."  We  have,  then,  clearly 
expressed,  the  reason  of  the  law — ^to  enable 
employes  of  the  railroad  company  to  reach 
their  homes  in  time  to  spend  Sunday  with 
their  families  and  attend  religious  services. 
Bearing  in  mind  this  evident  object  of  the 
law,  we  hold  that  "destination"  means  desti- 
nation, not  the  state  line — ^the  place  where* 
abide  the  families,  where  are  located  the 
churches,  of  the  railroad  employes. 

3.  The  court  charged  that  the  accused 
might  Justify  himself  by  proving  that  the 
employes  of  the  railroad  company  acted  in 
direct  violation  of  his  orders  and  rules,  but 
that  **mere  general  orders  and  rules  would 
not  be  a  Justification  under  the  statute." 
The  portion  of  the  charge  which  we  have 
quoted  is  assigned  as  error.  In  the  view^ 
that  we  take  of  the  law  under  which  the  ac- 
cused was  tried,  and  of  the  admitted  facts, 
this  charge  was  harmless,  even  if  ^roneous. 
The  schedule  of  the  train  placed  it  at  its  des- 
tination after  8  o'clock  on  Sunday  morning, 
and  hence  it  could  not,  under  the  law,  move 
a  wheel  in  Georgia  after  12  o'clock  Saturday 
night,  unless  it  came  within  one  of  the  ex- 
ceptions of  the  statute.  This  schedule  was 
well  known  to  the  accused — indeed,  he  was 
responsible  for  it  Therefore,  regardless  of 
whether  the  train  reached  Toccoa  at  7:45,  as 
claimed  by  the  accused,  or  at  9,  as  claimed 
by  the  prosecutor,  the  train  had  been  run- 
ning in  violation  of  law  every  moment  after 
12  o'clock;  and  it  was  not  claimed  that  its 
running  and  operation  after  that  time  were 
in  violation  of  the  orders  of  the  accused. 

4.  The.  only  remaining  ground  of  the 
amendment  to  the  motion  for  a  new  trial  com- 
plains that  the  court  failed  to  charge  that 
the  accused  could  not  be  found  guilty  if  it  ap- 


peared that  he  did  not  know  that  the  train 
had  been  run  in  violation  of  law,  if  such  was 
the  fact,  until  after  it  was  so  run.  It  does 
not  appear  that  any  written  request  was 
made  to  give  this  charge;  but,  independent- 
ly of  that  fact,  as  we  have  already  shown, 
it  was  undenied  that  the  accused  knew  of  the 
existence  of  the  schedule,  which  In  itself 
called  for  the  illegal  operation  of  the  train 
after  midnight  on  Saturday  night,  and  con- 
sequently he  was  not  entitled  to  the  benefit 
of  such  a  charge  as  the  one  under  considera- 
tion. 

5.  The  sole  question  remaining  for  decision 
is  whether  or  not  the  verdict  was  contrary 
to  the  evidence,  and  without  evidence  to  sup- 
port it,  in  that  the  state  failed  to  show,  as 
was  alleged  in  the  indictment,  that  the  train 
In  question  was  not  within  any  one  of  the 
exceptions  to  the  prohibitory  statute.  It  is 
contended  by  counsel  for  the  accused  that  it 
was  essential  to  the  validity  of  the  indict- 
ment that  it  allege  that  the  train  did  not 
come  within  any  of  these  exceptions,  and 
consequently  that  it  was  necessary  to  the 
conviction  of  the  accused  that  the  allegations 
be  supported  by  proof.  In  the  case  of  Her- 
ring V.  State,  114  Ga.  96,  39  S.  E.  866,  Mr. 
Justice  Little,  In  an  exhaustive  and  elab- 
orate opinion,  has  dealt  fully  with  the  ques- 
tion as  to  when  it  is  necessary  to  allege  and 
prove  that  one  accused  of  crime  Is  not  one 
of  a  class  excepted  by  law  from  the  opera- 
tion of  the  penal  statute ;  and  In  the  course 
of  the  opinion  (page  101,  114  Ga.,  page  868, 
39  S.  B.)  he  quotes  with  approval  from  Whar- 
ton on  Criminal  Practice  &  Procedure,  $  241, 
where  it  is  declared  that  the  test  is  practi- 
cally this:  "Is  it  the  scope  of  the  statute  to 
create  a  general  offense,  or  an  offense  lim- 
ited to  a  particular  class  of  persons  or  condi- 
tions? In  other  words,  is  it  intended  to  im- 
pose the  stamp  of  criminality  on  an  entire 
class  of  actions,  or  upon  only  such  actions  of 
that  class  as  are  committed  by  particular 
persons  or  in  a  particular  way?  In  the  lat- 
ter case  the  defendant  must  be  declared  to 
be  within  the  class ;  in  the  former  case  this 
is  not  necessary.''  Judge  Little  adds:  "This 
reasoning  seems  to  be  sound,  affording  a 
practical  and  reasonable  conclusion,  namely: 
If,  by  the  words  of  a  statute,  particular  acts 
done  are  declared  to  be  a  crime  for  which 
punishment  is  provided,  the  offense  created 
is  general  and  applicable  to  all ;  and  an  in- 
dictment which  sets  out  the  offense  in  the 
language  of  the  statute  is  sufficient,  notwith- 
standing there  may  be  matters  found  in  the 
body  of  the  statute  elsewhere  which  provide 
that  a  given  class  of  persons,  or  persons  with 
certain  qualifications,  shall  not  be  convicted 
of  that  offense,  or  that  certain  existing  con- 
ditions may  be  a  Justification  for  doing  the 
act  set  out  in  the  statute.  In  such  a  case 
the  offense  is  a  complete  one  as  it  stands 
stated,  and  it  is  not  necessary.  In  framing 
the  indictment,  to  negative  tiie  conditions 
under  which  the  force  of  the  statute  may  be 
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avoided.  Tbese  are  matters  of  plea  and  de- 
fense to  a  general  statutory  crime."  As  we 
have  already  seen,  the  act  of  1850  prohibited 
in  the  broadest  terms  the  ronning  of  freight 
trains  In  Georgia  on  Sunday.  This  act  then 
became  a  general  statutory  crime,  and  the 
subsequent  enactments  on  the  subject  merely 
excepted  from  the  operation  of  the  statute 
particular  classes  of  trains,  or  trains  run 
under  particular  conditions.  Applying  the 
principle  ruled  in  the  Herring  Case  to  the 
facts  of  the  case  at  bar,  we  are  clear  that  it 
was  not  necessary  for  the  indictment  to  al- 
lege that  the  train  was  not  within  the  ex- 
ceptions to  the  statute;  that  these  allega- 
tions, when  sCiade,  were  mere  surplusage; 
and  that  the  failure  to  support  them  by  proof 
did  not  render  the  conviction  of  the  accused 
unlawful.  See,  also,  the  case  of  Kitchens  v. 
State,  116  Ga.  847,  43  8.  B.  256,  where  the 
Herring  Case  was  followed  and  approved. 
Tlgner  v.  State,  119  Ga.  114,  45  S.  B.  1001; 
1  Blsh.  New  Grim.  Proc.  fi  640. 

6.  Upon  a  review  of  the  .decision  of  this 
coiurt  in  the  case  of  Jackson  v.  State,  88  Ga. 
787,  15  S.  E.  905,  we  reaffirm  the  same. 

Judgment  afftrmed.  All  the  Justices  con- 
cur. 


(121  Qa.  836) 

OLIVER  T.  HENDERSON  et  al. 
(Supreme  Court  of  Georgia.     Jan.  SO,  1905.) 

WIUr-DESCBIPTION   OF  PROPEBTT— PAROL  EVI- 
DENCE. 

1.  A  testator  devised  to  A.  a  part  of  his  prop- 
erty, described  as  "lot  of  land  (78)  in  the  Second 
District  of  Dooly  county."  Testator  did  not 
own  lot  78,  but  did  own  68,  in  tfae  district 
named.  It  did  not  appear  whether  he  owned 
other  lots  in  that  district  The  testator  said 
during  his  lifetime  that  he  intended  to  give  lot 
68  to  A.,  and  often  referred  to  it  as  the  prop- 
erty of  A.  Held,  that  a  petition  alleging  these 
facts,  and  praying  that  the  averments  as  to  the 
intention  of  the  testator  might  be  shown  by 
parol  evidence,  was  properly  dismissed  on  de- 
murrer. 

(Syllabus  by  the  (3ourt) 

Brror  from  Superior  Oourt,  Dooly  County; 
Z.  A.  Littlejohn,  Judge. 

Action  by  Henry  Oliver  against  D.  L.  Hen- 
derson, guardian,  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

Henry  Oliver,  in  his  will,  gave  to  his  wife 
a  life  estate  in  all  of  his  property,  the  lan- 
guage of  the  will  descriptive  of  the  property 
being  as  follows:  "All  my  property,  both 
personalty  and  realty."  To  the  heirs  of  his 
son  L  O.  Oliver  the  testator  bequeathed  "the 
said  personalty  and  realty"  after  the  death 
of  his  wife,  except  that  Henry  Oliver,  Jr., 
was  to  have  "lot  of  land  (78)  in  the  Second 
District  of  Dooly  county  more  than  the  rest 
of  the  hehrs  of  the  said  I.  O.  Oliver."  Henry 
Oliver,  Jr.,  fll^  a  petition  alleging  that  the 
life  tenant  was  dead;  that  the  testator  never 
at  any  time  in  his  life  owned  lot  78  in  the 
Second  District  of  Dooly  county;    that  he 


did  own  at  the  time  of  his  death  lot  68  in 
that  county  and  district,  "and  other  lands 
adjoining**;  that  he  intended  to  devise  to 
plaintiff  lot  68,  and  the  insertion  of  lot  "78" 
was  a  mistake;  that  the  testator  often  told 
plaintiff  that  he  intended  to  give  him  lot 
68;  that  the  testator  was  illiterate,  and  told 
the  scrivener  who  wrote  the  will  that  he 
wanted  to  give  plaintiff  lot  68,  and  the 
scrivener  by  mistake  or  oversight  wrote  "78" 
Instead.  The  plaintiff  prayed  originally  for 
a  reformation  of  the  will,  but  by  amend- 
ment struck  this  prayer,  and  prayed  for  a 
recovery  of  lot  68  from  the  possession  of  the 
defendant,  and  that  he  be  allowed  to  show 
by  parol  evidence  the  facts  set  forth  in  re- 
lation to  the  mistake  in  writing  lot  78  in  the 
will  instead  of  lot  68.  The  court  dismissed 
the  petition  on  demurrer,  and  the  plaintiff 
excepted. 

O.  L.  De  Vaughn,  J.  A.  Hickson,  M.  P. 
Hall,  and  W.  F.  George,  for  plaintiff  in  errwr. 
Whipple  &  McKenzie,  J.  W.  Haygood,  and 
Grum  &  Jones,  for  defendants  In  error. 

COBB,  J.  The  testator  gave  to  his  wife 
a  life  estate  in  all  of  his  property.  He 
then  undertook  to  dispose  of  the  remainder 
interest  therein,  giving  to  the  heirs  of  I.  O. 
Oliver  the  fee  in  all  of  the  property,  oiie 
of  such  heirs  being  given,  in  addition  to  an 
equal  share,  a  lot  of  land  which  is  described 
as  "lot  of  land  (78)  in  the  Second  District 
of  Dooly  county."  It  appears  that  the  tes- 
tator did  not  own  lot  78.  The  description 
"lot  78"  is  therefore  false,  and,  under  the 
maxim,  "Falsa  demonstratio  non  nocet," 
may  be  reiJected,  provided  after  so  doing 
there  is  a  sufficient  description  left  to  iden- 
tify the  property  intended  to  be  devised. 
Thus  the  "Zachariah  Emerson  Place,"  de- 
scribed in  a  deed  as  being  In  lot  125  of  a 
given  district,  may  be  shown  by  parol  to  be 
located  in  some  other  lot.  Johnson  v.  Mc- 
Kay, 119  Ga.  196,  45  S.  E.  992.  And  so  a 
description  in  a  will  of  "the  land  contained 
in  eighty-one,  west  side  of  the  old  run  of 
Flat  creek,"  may  be  shown  by  parol  to  refer 
to  a  lot  of  another  number,  the  latter  lot 
answering  the  true  description  "west  side 
of  the  old  run  of  Flat  creek."  Rogers  v. 
Rogers,  78  Ga.  688,  8  S.  E.  451.  See,  also, 
Tyler  v.  Justice,  120  Ga.  879,  48  S.  E.  328; 
Doe  V.  Roe,  1  Wend.  541;  Whitcomb  v.  Rod- 
man, 156  111.  116,  40  N.  E.  553,  28  L.  R.  A. 
149,  47  Am.  St.  Rep.  181;  Merrick  v.  Mer- 
rick, 37  Ohio  St.  126,  41  Am.  Rep.  493;  cases 
In  note  to  Chappell  v.  Missionary  Society, 
50  Am.  St  Rep.  289.  Likewise  ambiguities 
in  a  will,  both  latent  and  patent,  may  be  ex- 
plained by  parol.  Oiv.  Code  1895,  $  3325.  A 
latent  ambiguity,  says  Lord  Bacon,  is  "that 
which  seems  certain  and  without  ambiguity 
for  anything  that  appeareth  upon  the  deed 
or  instrument,  but  there  is  some  collateral 
matter,  outside  of  the  deed,  that  breedeth 
the  ambiguity."  See  1  Jarm.  Wills  (Am. 
Notes)  top  page  743.    This  defimClon  was  ap- 
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plied  In  Walker  r.  Wells,  25  Ga.  141,  71 
Am.  Dec.  164,  where  it  was  held  that  a 
grant  to  "Berry  Stephens,  an  orphan,"  might 
be  shown  by  parol  evidence  to  have  been 
Intended  to  be  a  grant  to  the  orphan  of  Ber- 
ry Stephens,  there  being  such  a  person  in 
life,  and  there,  being  no  person  answering 
the  first  description. 

But,  while  parol  evidence  is  admissible  to 
raise  a  latent  ambiguity  in  a  description, 
and  then  explain  it,  in  every  case  the  inten- 
tion of  the  maker  of  the  instrument  must  be 
gathered  from  the  Instrument  itself,  read  in 
the  light  of  the  parol  evidence.  Of  course,  it 
Is  not  permissible  to  create  a  devise  or  be- 
quest by  parol,  but  the  parol  evidence  must 
show  what  the  testator's  real  intention  was 
from  the  language  used.  Thus  language 
which  is  susceptible  of  two  meanings  must 
have  been  intended  to  mean  only  one,  and  the 
question  to  be  decided  in  each  case  is,  which 
of  the  two  meanings  did  the  testator  intend 
should  be  given  it?  If  this  double  meaning 
is  apparent  on  the  face  of  the  instrument, 
then  the  ambiguity  is  a  patent  one.  If  the 
language  Is  apparently  not  of  double  mean- 
ing, but  is  shown  to  be  so  only  by  the  aid  of 
collateral  or  extrinsic  facts,  the  ambiguity  is 
latent  While  the  general  rule  is  that  only 
latent  ambiguities  are  explainable  by  parol 
evidence,  under  our  Code  either  a  patent  or 
a  latent  ambiguity  may  be  so  explained. 
Oiv.  Code  1895,  §  8325.  But  equity  has  no 
Jurisdiction  to  reform  a  will.  Willis  v.  Jen- 
kins, 30  Ga.  167;  BIngel  v.  Volz  (111.)  31  N. 
B.  13,  16  L.  R.  A.  321,  34  Am.  St  Rep.  t}4. 
Wills  must  be  taken  to  mean  Just  what  the 
language,  considered  in  the  light  of  the  cir- 
cumstances and  the  situation  of  the  testator, 
was  Intended  by  him  to  mean.  Parol  evi- 
dence is  not  admissible  to  show  that  the  tes- 
tator meant  one  thing  when  he  said  another. 
See  Smith  v.  Usher,  108  Ga.  233,  33  S.  B.  876. 
This  rule  seems  to  be  without  exception,  and 
those  decisions  which  appear  to  depart  from 
It  will  generally  be  found  to  be  only  errone- 
ous applications  of  the  rule. 

There  are  many  decisions  dealing  with 
questions  similar  to  that  raised  by  the  pres- 
ent record.  In  Judy  v.  Gilbert  77  Ind.  96,  40 
Am.  Rep.  289,  a  will  described  property  as 
the  '^northeast  quarter  of  the  southwest 
quarter"  of  a  section  of  land.  It  was  held 
that  parol  evidence  was  not  admissible  to 
show  that  the  "northeast  quarter  of  the 
southeast  quarter*'  was  intended,  even  though 
It  appeared  that  the  testator  owned  no  such 
land  as  that  described,  and  no  other  land 
than  that  which  It  was  claimed  he  Intended 
to  devise.  In  the  opinion  it  was  said:  **There 
is  no  mistake  here  upon  the  face  of  the  will 
which  is  here  subject  to  investigation.  There 
Is  no  latent  ambiguity.  The  property  de- 
vised is  accurately  described.  The  claim  is 
not  that  there  is  an  inaccurate  description 
apparent  upon  the  face  of  the  will,  but  that 
the  testator  ought  to  have  described  some 
other  property.    The  court  is  asked  to  admit 


parol  evidence  to  show  that,  although  the 
testator  described  with  perfect  accuracy  one 
parcel  of  land,  he  meant  another.  The  bare 
statement  of  the  appellant's  position  exposes 
its  hostility  to  fundamental  and  salutary 
principles  of  Jurisprudence."  To  the  same 
effect  are  Bingel  v.  V0I2  (Jll.)  31  N.  B.  13,  16 
L.  R.  A.  321,  34^m.  St  Rep.  64;  Fitzpatrick 
V.  Fitzpatrick,  36  Iowa,  674,  14  Am.  Rep.  538; 
Kurtz  V.  Hlbner,  55  111.  514,  8  Am.  Rep.  6G5; 
Ehrman  t.  Hoskins,  67  Miss.  192,  6  South. 
776,  19  Am.  St  Rep.  297;  Sherwood  ▼.  Sher- 
wood, 45  Wis.  357,  30  Am.  Rep.  757.  See, 
also,  In  this  connection,  Venable  v.  Burton, 
118  Ga.  156,  45  S.  B.  29.  There  are,  however, 
decisions  wlilch  are  not  in  all  respects  In 
accord  with  those  Just  dted.  Some  of  them 
will  be  found,  upon  a  close  inspection  of 
their  facts,  to  be  distinguishable,  while  oth- 
ers are  wholly  irreconcilable  wltii  the  cases 
Just  above  referred  to.  AH  of  them  purport 
to  be  based  upon  the  Intention  of  the  testa- 
tor as  expressed  in  the  vtHI,  when  the  lan- 
guage of  the  wl]l  Is  considered  in  the  light  of 
the  pai^l  evidence.  The  case  of  Patch  ▼. 
White,  117  U.  S.  210,  6  Sup.  Ct  617,  29  U 
Ed.  860,  is  a  leading  one;  There  a  testator 
devised  a  lot,  'together  v^rith  the  improve- 
ments thereon  erected,"  but  erroneously  stat- 
ed the  number  of  a  lot  which  had  no  improve- 
ments. It  was  held  that  parol  evidence 
might  be  introduced  to  show  that  the  testa-, 
tor  had  another  lot  which  had  Improvements 
on  it,  and  that  this  lot  would  be  held  to  be 
the  land  Intended  to  be  devised.  So,  where 
a  testator  owned  only  three  city  lots  in  a 
certain  block,  and  undertook  to  devise  these 
three  lots,  but  erroneously  gave  the  number 
of  one  of  them,  describing  them  all  as  being 
in  the  specified  block,  it  was  held  that  the 
three  lots  owned  by  the  testator  In  that  block 
•would  pass,  notwithstanding  the  erroneous 
description.  Seebrock  v.^Fedawa,  33  Neb. 
413,  50  N.  W.  270,  29  Am.  St  Rep.  488.  A 
similar  conclusion  was  reached  In  Eckford  v. 
Eckford,  91  Iowa,  54,  58  N.  W.  1093,  26  L. 
R.  A.  370.  See,  also,  Zirkle  v.  Leonard  (Kan. 
Sup.)  60  Pac.  318;  Priest  v.  Lackey,  140  Ind. 
399,  39  N.  E.  54;  Stewart  v.  Stewart  (Iowa) 
65  N.  W.  976.  In  every  one  of  the  cases 
where  the  parol  evidence  was  admitted  there 
was  some  general  description,  other  than  the 
false  description,  sufficient  to  identify  the 
property  Intended  to  pass.  In  every  one  of 
the  cases  it  distinctly  appeared  that  in  the 
district  or  block  or  other  area  mentioned  the 
testator  ovnied  no  other  property  than  that 
which  it  was  claimed  he  intended  to  devise, 
and  that  he  did  not  own  property  answering 
to  the  description  claimed  to  be  false. 

In  the  present  case  it  Is  distinctly  alleged 
that  the  testator  did  not  own  lot  78  in  the 
Second  District  of  Dooly  county.  But  to 
have  made  the  evidence  admissible.  It  should 
have  been  alleged  also  that  the  testator 
owned  only  one  lot  in  the  Second  District  of 
Dooly  county,  which  lot  was  No.  68.  If  this 
had  been  alleged,  the  court  might  well  have 
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said,  as  against  the  demurrer,  that,  inasmuch 
as  it  is  manifest  that  the  testator  Intended 
to  devise  a  lot  in  the  Second  District  of 
Dooly  county,  he  mu9t  have  intended  lot  68 
to  pass,  because  that  was  the  only  lot  in  that 
district  and  county  which  he  owned.  But 
the  petition  not  only  fails  to  allege  that  lot 
68  was  the  only  lot  owned  by  the  testator  in 
that  district  and  county,  but  it  avers  that  he 
owned  lot  68  In  the  Second  District  of  Dooly 
county  "and  other  lands  adjoining."  This  is 
an  ambiguous  averment.  The  adjoining 
lands  may  or  may  not  lie  in  the  Second  Dis- 
trict of  Dooly  county.  Probably,  under  the 
rule  requiring  pleadings  to  be  construed  most 
strongly  against  the  pleader,  the  averment 
should  be  taken  to  mean  that  the  adjoining 
lands  do  lie  in  that  district  and  county.  But, 
in  any  event,  it  was  incumbent  on  the  plain- 
tiff to  allege  distinctly  that  they  did  not 
There  is  nothing  in  the  will  to  indicate  that 
the  testator  intended  lot  68  in  the  Second 
District  of  Dooly  county  to  pass,  rather  than 
some  other  lot  in  that  district  and  county,  if 
he  owned  such  other  lots.  He  may  have 
owned  88  or  54,  and,  If  so,  how  can  the 
courts  say  that  he  meant  68,  rather  than  88 
or  54?  There  is  no  legal  method  by  which 
the  intention  of  the  testator  can  be  ascertain- 
ed. The  court  did  not  err  in  sustaining  the 
demurrer. 

Judgment  afilrmed.    All  the  Justices  con- 
cur. 


(122  Ga.  6) 

FLINT   RIVBR   LUMBER   CO.    v.    SMITH 

et  al. 

(Supreme  Court  of  Georgia.     Jan.  80,  1905.) 

POWIB  OF  ATTOBNET— BECOBDING— BVIDENCE. 

1.  A  power  of  attorney,  executed  in  the  same 
manner  as  deeds  subject  to  registry  are  required 
to  be  executed,  may  be  recorded  at  any  time 
after  its  execution,  although  no  conveyance  has 
been  executed  in  pursuance  of  the  power;  and, 
upon  the  registry  of  a  conveyance  executed  un- 
der the  prior  recorded  power  of  attorney,  the 
latter  becomes  a  part  of  the  registered  convey- 
ance, and  admissible  in  evidence  under  the  same 
rules  and  regulations  as  the  conveyance  would 
be. 

(Syllabus  by  the  Court.) 

Error  from  Superior  CJourt,  Decatur  Coun- 
ty; W.  N.  Spence,  Judge. 

Action  by  the  Flint  River  Lumber  (Com- 
pany against  George  O.  Smith  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Reversed. 

The  Flint  River  Lumber  Company  sued  the 
Smith  Lumber  Company  and  George  O.  Smith 
to  recover  a  described  tract  of  land,  for  in- 
junction, and  damages  for  trespasses  com- 
mitted on  the  land.  One  of  the  links  in  the 
plaintiff's  chain  of  title  was  a  deed'  from 
James  U.  Home  to  Maston  O'Neal,  dated 
October  28,  1883,  and  recorded  on  December 
7,  1883,  in  Book  AA,  p.  153,  in  Decatur  coun- 
ty. This  deed  was  executed  by  M.  A.  Bell 
under  a  power  of  attorpey  from  James  U. 


Home,  which  power  of  attorney  was  execut- 
ed in  1882,  and  recorded  on  April  14,  1883, 
in  Book  Z;  p.  464,  in  Decatur  county.  The 
defendanits  objected  to  the  introduction  in 
evidence  of  the  deed  and  power  of  attorney 
on  the  ground  that  they  were  not  recorded 
"along  together,**  and  that  their  record  was 
illegal.  The  court  sustained  the  objection, 
and  the  plaintiff  excepted. 

Donalson  &  Donaison,  for  plaintiff  in  er- 
ror. A.  H.  Russell  and  T.  &  Hawee,  for  de- 
fendants In  error. 

OOBB,  J.  Powers  of  attorney  are  not 
mentioned  In  the  registry  laws  of  this  state. 
The  law  which  imposes  tlie  duties  of  a  regis- 
tration officer  upon  the  clerk  of  the  superior, 
court  requires  him  to  keep  **books  for  record- 
ing all  deeds,  mortgages  and  other  liens,  and 
bills  of  jsale  separately."  Unless  the  power 
of  attorney  is  considered  a  part  of  the  in- 
strument executed  under  its  authority,  there 
is  nothing  in  our  law  which  would  make  its 
registry  constructive  notice.  In  Tenant  ▼. 
Blacker,  27  Ga.  418^  it  was  held  that  powers 
of  attorney  may  be  recorded  under  the  same 
rules  as  the  deeds  made  under  them,  and, 
when  thus  recorded,  may  be  read  in  evi- 
dence in  the  same  way  as  registered  deeds. 
Judge  Benning,  in  the  opinion,  stated  that 
the  practice  of  recording  powers  of  attor- 
ney, **along  with  the  deeds  made  under 
them,*'  and  admitting  them  in  evidence,  with- 
out further  proof,  "along  with  their  deeds," 
was  a  practice  of  so  long  standing  that  the 
court  did  not  feel  prepared  to  disturb  it.  In 
Anderson  v.  Dugas,  29  Ga.  440,  it  was  held 
that,  when  a  deed  executed  under  a  power 
of  attorney  is  duly  recorded,  the  record  of 
it  is  constructive  notice,  though  the  power  of 
attorney  be  not  recorded.  Judge  Stephens, 
in  the  opinion,  says:  "We  do  not  think  that 
the  recording  of  the  power  of  attorney  was 
necessary  to  make  the  record  of  the  deed 
serve  as  notice.  The  power  of  attorney  is 
a  muniment  of  title,  and  may  therefore  be 
properly  recorded  along  with  the  deed.'*  See, 
in  this  connection,  Jackson  v.  Neely,  10 
Johns.  874.  In  Graham  v.  Campbell,  56  Ga. 
258,  it  was  ruled  that  the  existence  of  a 
power  of  attorney  which  was  "recorded  with 
the  conveyance'*  could  be  shown  by  a  copy 
from  the  records.  In  Dodge  v.  American 
Freehold  Land  Mortg.  Co.,  109  Ga.  396,  34 
S.  B.  673,  Mr.  Chief  Justice  Simmons  says: 
^'This  power  of  attorney,  under  our  law,  must 
be  recorded  with  the  deed  made  by  the  at- 
torney in  fact"  There  are  a  number  of  cas- 
es where  reference  is  made  to  the  recording 
of  powers  of  attorney,  and  the  expressions 
"along  with  the  deed,"  or  **with  the  con- 
veyance," or  similar  expressions,  have  been 
used;  but  in  none  of  the  cases  dted,  nor  in 
any  other  case,  so  far  as  we  have  been  able 
to  ascertain,  is  there  a  distinct  mling  de- 
claring what  is  the  meaning  of  such  expres- 
sions. Do  they  mean  that  the  power  of  at- 
torney must  be  recorded  at  the  same  time, 
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in  the  same  book,  and  in  physical  connection 
with  the  deed  executed  under  it?  ^Or  do  they 
mean  that  the  power  of  attorney,  must  be 
recorded  at  the  same  place  that  deeds  are 
recorded;  that  is,  in  a  particular  book  in 
the  office  of  the  registrar  of  deeds,  without 
reference  to  whether  the  deed  executed  under 
it  is  recorded  in  the  same  book,  or  in  imme- 
diate .connection  with  the  power?  In  Mary- 
land there  was  a  statute  which  declared  that 
a  power  of  attorney  to  seU  real  estate  should 
be  "recorded  with  the  deed"  executed  under 
the  power.  In  Rosenthal  y.  Ruffln,  60  Md. 
324,  it  was  held  that  the  power  of  attorney 
might  be  recorded  either  at  or  before  the 
recording  of  the  deed;  that  the  statute  did 
not  require  it  to  be  recorded  eo  instante  w«lth 
the  deed,  the  term  "with  the  deed"  meaning 
"upon  the  proper  records  of  the  city  or  coun- 
ty  where  the  deed  is  recorded.**  In  that  case 
the  power  of  attorney  was  recorded  before 
the  deed  was  executed  thereunder.  In  Mix  ▼. 
Hotchklss,  14  Conn.  82,  Church,  J.,  said  that 
the  power  of  attorney  "was  recorded  with 
the  deed,'*  although  it  did  not  appear  upon 
the  same  page  or  leaf  of  the  book  of  records 
as  the  deed,  but  at  a  distance  of  80  pages 
from  it,  and  was  recorded  after  the  record 
of  the  deed.  There  was,  however,  no  dis- 
tinct ruling  by  the  court  on  this  question, 
as  the  case  was  decided  on  another  point 
The  power  of  attorney  is  for  some  ifnportant 
purposes  an  essential  part  of  the  deed,  and 
is  complete  in  itself;  and  we  see  no  good 
reason  why  a  power  of  attorney  executed 
in  the  same  manner  that  a  deed  subject  to 
registry  would  be  executed  might  not  be  en- 
tered upon  the  record  immediately  upon  its 
execution,  and  that,  whenever  a  conveyance 
subsequently  made  under  the  authority  of 
the  power  of  attorney  is  thereafter  duly  re- 
corded, the  power  of  attorney  and  the  deed 
should  not  be  considered  as  recorded  with 
each  other,  both  being  found  upon  the  rec- 
ords where  those  interested  are  bound  to  go 
to  obtain  information  in  reference  to  muni- 
ments of  title.  The  order  in  which  the  deed 
and  the  power  are  recorded  is  immaterial. 
Of  course,  the  naked  power  of  attorney,  al- 
though recorded,  would  not  be  constructive 
notice  imtil  the  deed  executed  thereunder 
is  also  placed  upon  record;  but,  whenever 
both  are  recorded,  the  power  of  attorney,  as 
a  part  thereof,  will  become  notice  from  that 
date.  The  deed  showed  upon  its  face  that 
it  was  executed  under  a  power  of  attorney, 
and  this  would  be  sufficient  to  put  a  purchas- 
er upon  inquiry  as  to  the  existence  and  gen- 
uineness of  the  power  of  attorney,  and  would 
naturally  lead  to  a  search  of  the  records,  to 
ascertain  whether  the  same  had  been  re- 
corded, although,  as  held  in  Anderson  v. 
Dugas,  supra,  and  in  the  New  York  case  cit- 
ed above,  the  record  of  the  power  of  attor- 
ney was  not  essential  to  make  the  deed  con- 
structive notice  of  the  conveyance. 

Judgment  reversed*    All  the  Justices  con- 
car. 


(122  Oa.  29) 
PONDER  r.  QUITMAN  GINNERX. 
(Supreme  Court  of  Georgia.    Jan.  80,  1905.) 

AFPKA.I/— BBCOBD  —  BIIX  OF  EXCKPTIONB — DB- 

HUBSEB—NUISANCB— ACTION  FOB 

DAMAGES. 

1.  An  amendment  offered  to  a  petition,  but 
disallowed  by  the' trial  judge,  becomes  no  part 
of  the  record,  and  consequently  cannot  be  con- 
sidered by  this  court  unless  set  forth  in  the  bill 
of  exceptions  or  annexed  thereto  as  an  exhibit 
and  duly  authenticated. 

2.  When  a  petition  is  demurred  to  on  both 
general  and  special  prounds,  and  dismissed  upon 
the  former  only,  this  court  cannot,  upon  a  bill 
of  exceptions  sued  out  by  the  plaintiff,  in  which 
he  assigns  error  upon  the  ruling  adverse  to  him, 
undertake  to  pass  upon  the  sufficiency  of  the 
special  grounds  of  demurrer. 

8.  The  employment,  by  the  owner  of  a  gin- 
ning plant,  of  machinery  which  separates  dust 
and  sand  from  cotton  and  expels  the  particles 
of  dust  and  sand  into  the  air  in  large  volumes, 
causing  the  same  to  be  blown  into  the  dwelling 
house  of  an  adjacent  proprietor,  to  his  great 
discomfort  and  injury,  in  an  invasion  of  his 
property  rights,  for  which  an  action  for  dam- 
ages will  lie. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Brooks  Coun- 
ty; R.  G.  Mitchell,  Judge. 

Action  by  F.  V.  Ponder  against  the  Quit- 
man Ginnery.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

J.  W.  Edmondson,  for  plaintiff  in  error. 
Bennet  &  Bennet,  for  defendant  in  error. 

EVANS,  J.  The  plaintiff  in  error  filed  a 
petition  in  which  she  named  the  Quitman 
Ginnei7  as  defendant,  and  wherein  she  set 
forth  the  following  complaint:  Plaintiff  la 
the  owner  of  a  dwelling  house  in  the  town 
of  Quitman  of  the  value  of  |8,000.  The  de- 
fendant, a  corporation,  has  erected  and  is 
now  operating  an  extensive  ginning  plant 
just  across  a  narrow  street  from  her  dwell- 
ing, which  plant  is  run  continuously  for 
about  five  months  of  each  year,  and  has  been 
in  operation  for  the  past  five  years.  The  gins 
Installed  in  this  plant  have  flues  attached 
for  the  purpose  of  taking  the  dust  and  dirt 
out  of  the  cotton  as  it  passes  through  the 
gins,  and  this  dust  and  dirt  is  continuously 
being  blown  into,  her  residence,  greatly  to 
the  hurt,  vexation,  and  injury  of  plaintiff, 
causing  her  to  do  a  great  amount  of  extra 
work  in  sweeping  and  dusting  and  trying  to 
keep  her  house  clean  and  in  order,  and  en- 
damaging her  in  the  sum  of  $50  per  year. 
By  reason  of  the  blowing  of  the  dust,  dirt, 
and  lint  from  defendant's  plant  into  her 
dwelling  house  the  health  of  herself  and  fam- 
ily has  been  very  much  impaired,  her  hus- 
band having  been  unable  to  perform  scarcely 
any  labor  for  several  months  in  consequence 
thereof.  Being  poor,  and  advanced  In  years, 
she  Is  dependent  in  a  great  measure  upon 
his  labor  for  a  support  In  order  to  get 
away  from  such  a  nuisance,  she  has  offered 
to  sell  or  rent  her  place  and  move  away  to 
the  country;  but,  owing  to  the  proximity  of 
defendant's  plant,  she  can  neither  get  a  pur- 
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chaser  nor  tenant  Becanse  of  the  noise  and 
confusion  made  by  the  running  of  the  ma- 
chinery in  said  plant  she  is  unable  to  get  as 
much  sleep  and  rest  as  is  necessary  for  the 
enjoyment  of  good  health,  the  machinery 
often  being  run  far  into  the  night,  and  being 
always  started  before  day  in  the  morning. 
By  reason  of  detriment  to  her  health  and 
the  mental  worry  so  caused  she  has  been 
damaged  In  the  sum  of  $50  per  year,  and 
because  of  the  impairment  of  her  husband's 
health  she  has  suffered  damages  to  the 
amount  of  |100.  Her  furniture,  bedding, 
window  curtains,  and  wearing  apparel  have 
been  Injured  by  the  dust,  dirt,  and  lint 
blown  into  her  house  from  the  defendant's 
plant,  entailing  upon  her  a  loss  of  $100.  In 
consequence  of  the  erection,  operation,  and 
maintenance  of  the  nuisance  aforesaid  in 
such  close  proximity  to  the  residence  of 
plaintiff  her  house  and  lot  have  become  al- 
most, if  not  totally,  valueless,  to  her  injury 
and  damage  in  the  sum  of  $2,500.  Waste 
cotton  seed  are  allowed  tO'  accumulate  un- 
der and  around  said  plant  and  there  rot,  the 
stench  from  which  Is  almost  unbearable,  and 
contributes  largely  to  her  .damages,  which  In 
the  aggregate  amount  to  $3,000. 

At  the  hearing  of  the  case,  the  plaintiff 
asked  leave  of  the  court  to  amend  her  peti- 
tion In  certain  particulars,  but  the  defendant 
objected  to  the  allowance  of  the  proposed 
amendment,  and  the  court  declined  to  allow 
the  same.  The  defendant  then  pressed  a 
demurrer,  which  it  had  filed  to  the  plaintiff's 
petition,  which  demurrer  embraced  both  gen- 
eral and  special  grounds.  Without  under- 
taking to  pass  upon  any  of  the  special 
grounds  of  the  demurrer,  the  court  granted 
an  order  sustaining  it  generally,  and  dis- 
missed the  plaintiff's  action.  To  both  of  the 
adverse  rulings  above  mentioned  she  ex- 
cepted. The  proposed  amendment  to  the  pe- 
tition is  not  set  out  In  her  bill  of  exceptions, 
nor  annexed  thereto  as  an  exhibit,  but  ap- 
pears in  the  transcript  of  the  record  sent  up 
to  this  court,  having  been  improperly  incor- 
porated therein  by  the  clerk  of  tne  trial 
court. 

1.  2.  The  question  of  practice  dealt  with 
m  the  first  headnote  has  heretofore  been 
definitely  settled  by  this  court.  Moore  v. 
Town  of  Guyton,  110  Ga.  330,  35  S.  B.  339; 
Taylor  v.  McLaughlin,  120  Ga.  703,  48  S. 
B.  203,  and  cases  cited.  The  ruling  an- 
nounced in  the  second  headnote  Is  in  accord 
with  the  decision  rendered  in  Llnder  r. 
Whitehead,  116  Ga.  206,  42  S.  B.  358. 

3.  The  action  is  one  for  damages  accruing 
from  the  erection  and  maintenance  of  a  pri- 
vate nuisance.  The  tortious  act  complained 
of  Is  the  operation  of  a  ginnery  situated  in 
?lose  proximity  to  the  plaintiff's  premises  in 
*nch  a  manner  as  to  seriously  interfere  with 
her  enjoyment  thereof  as  a  home.  "A  nui- 
sance Is  anything  that  worketh  hurt,  incon- 
venience, or  damage,  to  another;  and  the 
fact  that  the  act  done  may  otherwise  be  law- 


ful, does  not  keep  it  from  being  a  nmaance. 
The  inconvenience  complained  of  must  not 
be  fanciful,  or  such  as  would  affect  only  one 
of  fastidious  taste,  but  it  must  be  such  as 
would  affect  an  ordinarily  reasonable  man." 
Civ.  Code  1895,  S  3861.  The  plaintiff  has  a 
natural  right  to  the  enjoyment  of  the  un- 
polluted air;  and  If  the  defendant  corpora- 
tion, by  contaminating  the  air  with  dust, 
dirt,  and  lint,  thrown  Into  the  air  by  arti- 
ficial means,  and  blown  into  her  dwelling, 
to  her  hurt  and  discomfort,  has  interfered 
with  her  enjoyment  of  the  premises,  the  de- 
fendant must  respond  to  her  in  damages. 
Swift  V.  Broyles,  115  Ga.  885,  42  S.  E.  277, 
68  L.  R.  A.  390;  Farley  v.  Gate  City  Gas 
Light  Co.,  105  Ga.  331,  31  S.  B.  193.  With 
respect  to  this  alleged  unlawful  Interference 
with  her  rights  of  property,  at  least,  the 
petition  set  forth  a  cause  of  action.  The  de- 
fendant may  have  been  engaged  in  an  occu- 
pation which  could  be  lawfully  conducted, 
but  it  had  no  right  to  so  conduct  its  busi- 
ness as  to  Inflict  Injuiy  to  owners  of  adja- 
cent property.  The  employment  of  machin- 
ery which  separates  dust  and  sand  from  cot- 
ton by  means  of  a  blast  which  drives  the 
particles  of  dust  and  sand  into  the  air,  and 
causes  them  to  be  blown  into  the  plaintiff's 
dwelling,  Is  an  Invasion  of  her  right  to  enjoy 
her  home  in  its  natural  state  under  ordinary 
surroundings.  Nothing  decided  in  Austin  v. 
Augusta  Terminal  Co.,  108  Ga.  671,  34  S.  E. 
852,  47  L.  R.  A.  755,  is  in  conflict  with  what 
is  here  held,  as  In  that  case  the  acts  com- 
plained of  did  not  amount  to  a  nuisance. 

As  the  demurrer  was  sustained  generally, 
we  have  confined  our  inquiry  to  the  question 
whether  or  not  the  petition  set  forth  a  cause 
of  action.  As  the  court  below  held  it  did 
not,  the  plaintiff  was  cut  off  from  curing  by 
way  of  amendment  such  defects  In  her 
pleading  (if  any)  as  were  subject  to  special 
demurrer.  When  the  case  "comes  up  for 
another  hearing,  the  court  below  may  yet  do 
what  It  has  not  heretofore  done,  viz.,  pass 
upon  the  special  grounds  of  the  demurrer." 
Linder  v.  Whitehead,  116  Ga.  210,  42  3.  E. 
358. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(122  Ga.  28) 
FAULKNER  v.  SNBAD. 

(Supreme  Court  of  Georgia.    Jan.  30,  1905.) 

GEBTIOBABI— GBANT   OF    NEW    TBIALr-BBVIEW— 
JUBT--CHAi:.LENOE8. 

1.  Even  where  there  have  been  t^'o  verdicts 
in  a  justice's  court  in  favor  of  the  plaintiff,  this 
court  will  not  interfere  with  a  second  grant  of 
a  new  trial  on  certiorari  where  it  appears  that 
there  were  errors  which  in  a  close  case  may 
have  been  injurious  to  the  losing  party.  Texas 
V.  R.  &  Banking  Co.,  5  S.  E.  114,  79  Ga.  330; 
Turner  v.  R.  Co..  6  S.  E.  690.  81  Ga.  336. 

2.  Even  though  the  defendant  were  ignorant 
of  the  fact  that  the  names  of  two  jurors  did 
not  appear  upon  the  jury  list,  he  cannot  take 
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advantage    thereof   after    verdict      Jordan    r. 
State,  46  S.  B.  079,  119  Ga.  443  (5). 

8.  It  was  error  to  overrule  the  challenge  to 
the  juror  whose  name  did  not  appear  upon  tHe 
regular  jury  list  Mitchell  y.  Bradberry,  76 
Oa.  15. 

4.  It  appearing  that  the  defendant  was  forced 
to  strike  the  incompetent  juror  thus  put  npon 
him,  the  answer  of  the  justice  as  to  the  juror's 
being  finally  **accepted"  may  well  have  been  con- 
strued by  the  judge  of  the  superior  court  to  re- 
late to  the  other  talesmen  who  seem  to  have 
been  ^elected  from  the  list  of  voters,  and  who  ac- 
tually served  on  the  jury,  and  as  to  whom  there 
was  an  ass'ignment  of  error  in  the  petition  for 
oertiorari.  though  the  assignment  did  not  itself 
show  cause  for  the  grant  of  a  new  trial. 

5.  Statements  of  fact  contained  in  the  brief 
of  counsel  an4  the  attached  affidavit  of  the  jus- 
tice, explaining  what  he  meant  by  his  answer, 
cannot  oe  considered  in  reviewing  the  order  of 
the  judge  of  the  superior  court  in  sustaining  the 
certiorari  and  in  directing  a  new  trial. 

(Syllabus  by  the  Ck>urt.) 

Error  from  Superior  Court,  Berrien  Ck>im- 
ty;   R.  O.  Mitchell,  Judge. 

Action  by  Z.  Faulkner  against  W.  M. 
Snead.  From  a  Judgment  on  certiorari  set- 
ting aside  a  judgment  for  plaintiff,  he  brings 
error.    Affirmed. 

R.  A.  Hendricks,  for  plaintiff  In  error. 
Buie  &  Knight,  for  defendant  in  error. 

liAMAR,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(122  Ga.  IS) 

AVERBACK  v.  8PIVBT. 

(Supreme  Court  of  Georgia.    Jan.  80,  1905.) 

JUDGMENT— OA.BNISHMBNT—ANSWBB—DXFA1JLT. 

1.  While  the  act  establishing  the  city  court  of 
Moultrie  (Acts  1901,  p.  143,  S  35)  provides  for 
appearance  and  trial  terms,  and  declares  that 
in  cases  in  which  there  is  no  plea  or  defense  fil- 
ed on  the  call  of  the  appearance  dodcet  a  judg- 
ment may  be  rendered  by  the  court  at  said  ap- 
pearance term,  yet  section  19  (page  141)  enacts 
'^that  the  garnishment  proceeding  in  the  city 
court  shall  be  conformable  to  the  laws  on  the 
subject  applicable  in  the  superior  court." 

2.  In  the  superior  court,  under  Civ.  Ck>de  1895, 
§§  4551,  4709,  the  garnishee  in  all  cases  has 
until  the  first  day  of  the  second  term  after  the 
service  of  the  summons  of  garnishment  in  which 
to  answer. 

3.  Where,  therefore,  a  garnishee  failed  to  an- 
swer at  the  term  of  such  city  court  to  which  he 
had  been  summoned,  a  Judgment  by  default 
should  not  have  been  entered,  and  the  judge,  on 
a  motion  filed  on  the  first  day  of  the  succeed- 
ing term,  properly  set  the  judgment  aside  and 
allowed  the  garnishee  to  answer. 

4.  The  garnishee  was  not  In  default  for  fail- 
ins  to  answer  while  the  motion  was  under  con- 
sideration by  the  judge.  The  answer  filed  im- 
mediately upon  the  grant  of  the  order  vacating 
the  previous  judgment  was  not  too  late. 

(Syllabus  by  the  Gonrt) 

Error  from  City  Court  of  Moultrie;  W.  A. 
Covington,  Judge. 

Action  by  M.  J.  Averback  against  J.  F. 
Spivey.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

T.  W.  Mattox,  for  plaintiff  in  error.  J.  D. 
McKenzle,  for  defendant  in  error. 


LAMAR,  J.  In  this  case  a  garnishment 
was  sued  out  on  a  judgment  as  provided  in 
Civ.  Code  1895,  S  4705.  By  the  last  clause  of 
section  4709  proceedings  subsequent  to  the 
affidavit  and  summons  '*shall  be  the  same  as 
prescribed  in  cases  of  attachments."  By 
Civ.  Code  1895,  S  4551,  the  answer  in  all  cases 
Is  In  time  if  made  on  the  first  day  of  the 
second  term  of  the  superior  court  after  serv- 
ice of  the  summons.  Sanders  r.  Miller,  60 
Ga.  554;  Jarrell  v.  Guann,  106  Ga.  141,  81 
S.  E.  149;  Atlanta  Journal  r.  Bnmswlcic  Pub. 
Co.,  Ill  Ga.  722,  3d  S.  B.  929.  Under  these 
decisions  and  sections  of  the  Code  ^he  gar- 
nishee therefore  had  until  the  first  day  of 
the  February  term,  1903,  in  which  to  answer, 
and  the  default  judgment  entered  during  the 
November  term,  1902,  was  void  (Liverpool  v. 
Savannah  Grocery  Company,  97  Ga.  747,  25 
8.  E.  828),  unless  the  act  establishing  the 
city  court  of  Moultrie  has  modified  the  gen- 
eral law  contained  in  the  Clode.  Section  35 
of  that  act  (Acts  1901,  p.  143)  provides  for 
an  appearance  and  a  trial  term,  and  declares 
that  "in  all  cases  in  which  there  is  no  plea 
or  defense  filed  on  the  call  of  the  appearance 
docket  ♦  ♦  •  a  judgment  may  he  render- 
ed by  the  court  at  said  appearance  term.** 
Section  15  provides  that  the  laws  governing 
pleading  and  practice  in  the  superior  court 
shall  be  applicable  to  said  court  unless  other- 
wise provided  In  the  act;  section  18,  that  all 
laws  upon  the  subject  of  attachments  and 
garnishments  in  the  superior  court  shall  ap- 
ply to  said  dty  court  so  far  as  the  nature  of 
said  city  court  will  admit  By  section  19  it 
is  further  enacted  ''that  the  garnishment  pro- 
ceedings in  the  city  court  shall  be  conform- 
able to  the  laws  on  the  subject  applicable  in 
the  superior  court^  It  is  claimed  that  un- 
der this  statute  a  failure  of  the  garnishee  to 
answer  on  or  before  the  call  of  the  appear- 
ance docket  at  the  first  term  after  service  of 
the  siunmons  authorizes  a  judgment  against 
him.  There  is  language  in  the  act  which 
might  admit  of  such  a  construction.  But 
considering  the  hature  of  the  garnishment 
proceeding,  and  the  relation  of  the  garnishee 
to  the  case,  and  giving  full  effect  to  the  pro- 
vision of  section  19,  which  expressly  declares 
that  the  "garnishment  proceedings  in  the  city 
court  shall  be  conformable  to  the  laws  on  the 
subject  applicable  to  the  superior  court,**  It 
appears  that,  whatever  might  be  the  rule  as 
to  other  classes  of  cases  or  in  other  city 
courts  (Dodson  Supply  Co.  y.  Harris,  114  Ga. 
968,  41  S.  E.  64;  Matthews  t.  Bishop,  106 
Ga.  564,  82  S.  E.  631),  the  General  Assembly 
Intended  here  to  give  to  the  garnishee  all  of 
the  rights  which  he  had  under  the  Ck>de. 
Among  these  was  the  privilege  to  have  the 
case  continued  until  the  first  day  of  the  sec- 
ond term,  where  there  had  been  a  failure  to 
answer  at  the  first  term.  Having  promptly 
made  application  for  this  privilege,  the  gar- 
nishee could  not  be  prejudiced  by  reason  of 
the  failure  to  answer  during  the  time  the  ap- 
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plication  was  under  consideration  by  the 
conrt.  The  Judge  did  not  err  in  vacating  this 
judgment  This  conclusion  renders  It  un- 
necessary to  consider  whether  the  sickness  of 
a  member  of  the  garnishee's  family  consti- 
tuted such  providential  cause  or  excusable 
neglect  as  would  authorize  the  court  in  a 
proper  proceeding  to  set  aside  the  judgments 
See  Phillips  v«  Taber»  83  Ga.  566,  10  8.  B. 
270  (4);  Leaming  v.  McMillan,  59  Axk.  16% 
26  S.  W.  820. 
Judgment  affirmed.    All  the  Justices  con- 


cmckL  ss) 

GASSBLS  et  aL  V.  FINN. 

(Supreme  Oonrt  of  Georgia.    Jan.  80,  1905.) 

TBUSTEI  EZ  MALEFICIO. 

1.  The  failure  to  perform  an  oral  promlssi 
made  by  the  sole  heir  at  law  of  one  desiring  to 
dispose  of  her  estate  by  will  to  third  persons, 
that  he  will  dispose  of  her  estate  as  she  desires, 
cannot  make  the  heir  at  law,  in  case  of  an  in- 
testacy, a  trustee  ex  maleficio  as  to  the  property 
inherited  by  him,  in  the  absence  of  actual  fraud 

(Syllabus  l^  the  Court) 

Error  from  Superior  Court,  Thomas  Ooun- 
ty;  B.  J.  Reagan,  Judge. 

Action  by  C.  S.  Cassels  and  others  against 
li.  B.  Finn.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

In  1875  John  L.  Finn  married  Miss  Susie 
Smith,  and  they  lived  together  as  man  and 
wife  until  she  died  on  July  25,  1894.  At  the 
time  of  her,  death  she  was  seised  and  pos^ 
sessed  of  a  separate  estate,  which  in  part 
consisted  of  certain  lands  acquired  by  In- 
heritance from  her  father.  She  had  tor  some 
time  previously  been  In  bad  health,  and  for 
about  six  weeks  prior  to  her  death  had  been 
confined  to  her  bed,  but  she  was  at  the  time 
of  sound  and  disposing  mind  and  memory. 
On  the  night  of  June  17,  1894,  Mrs.  Finn 
repeatedly,  in  the  presence  of  Mrs.  Cora  S. 
Cassels,  her  sister,  and  another,  expressed 
a  desire  to  make  a  will  providing  for  the 
payment  of  certain  small  legacies,  disposing 
of  one-half  of  the  residue  of  her  property  to 
Mrs.  Cassels  and  her  children,  and  providing 
that  her  husband  should  have  a  life  estate 
in  the  other  half,  charged  with  the  expense 
of  educating  one  of  the  sons  of  Mrs.  Cassels, 
with  remainder  over  to  this  son.  Mrs.  Cas- 
sels, in  order  to  quiet  her  sister  and  enable 
her  to  rest  during  the  night,  prevailed  upon 
Mrs.  Finn  to  postpone  the  making  of  a  will 
until  the  following  morning,  when  she  could 
send  for  some  one  to  come  and  see  her  and 
prepare  the  necessary  papers.  The  next 
morning  Mrs.  Finn  sent  for  her  husband,  and 
told  him  what  disposition  she  wished  to 
make  of  her  property,  and  upon  his  assur- 
ance that  he  would  carry  out  her  wishes  in 
the  matter,  she  abandoned  her  intention  of 
making  a  will.  During  the  period  of  her 
illness  be  frequently  requested  Mrs.  Cassels 


not  to  encourage  his  wife  to  make  a  will, 
saying  he  would  treat  Mrs.  Cassels  right 
touching  the  distribution  of  his  wife's  estate. 
Upon  his  wife's  death,  h^  as  her  sole  heir 
at  law,  took  possession  of  her  estate.  In 
1896  Finn  intermarried  with  Mrs.  Lillian  B. 
Winn,  and  in  January,  1898,  died,  leaving  her 
as  his  sole  heir  at  law.  He  died  without 
carrying  out,  save  in  minor  particulars,  the 
wishes  of  his  former  wife  respecting  the 
division  to  be  made  of  her  separate  estate. 
After  the  death  of  Finn,  his  second  wife, 
Mrs.  Lillian  B.  Finn,  took  possession  of  and 
assumed  control  over  all  of  the  property  of 
which-  he  died  seised,  including  much  of  the 
property  inherited  from  his  former  wife 
The  present  action  was  brought  against  Mrs. 
Lillian  B.  Finn  by  liCrs.  Cassels  and  her  chil- 
dren to  compel  an  accounting,  and  to  re- 
cover of  the  defendant  all  of  the  property 
in  her  possession  which  had  formed  a,  part  of 
the  separate  estate  of  Mrs.  Susie  8.  Finn  at 
the  time  of  her  death.  The  theory  on  which 
the  petition  was  framed  was  that,  Inasmuch 
as  Finn's  former  wife  had  been  induced  by 
his  fraudulent  conduct  to  abandon  her  in- 
tention of  executing  a  will,  and  as  he  had 
thus  been  enabled  to  acquire  her  estate  by 
inheritance,  the  property  helonglng  thereto 
became  impressed  with  an  implied  or  con- 
structive trust  in  favor  of  the  plaintiffs^  and 
that  Finn  held  the  same  merely  in  the  ca- 
pacity of  a  trustee  for  them.  Upon  a  de- 
murrer to  the  petition  Interposed  by  the 
defendant,  the  court  below  held  that  no 
cause  of  action  was  set  forth  in  the  petition, 
and  the  action  was  accordingly  dismissed. 
To  this  ruling  the  'Plaintiffs  except 

Denmark,  Ashley  &  Smith  and  S.  A.  Rod- 
denberry,  for  plaintiffs  In  error.  W.  M. 
Hammond  and  Fondreu  Mitchell,  for  defend- 
ant in  error. 

BVANS,  J.  (after  stating  the  facts).  Un- 
less the  allegations  of  the  petition  respecting 
the  conduct  of  the  husband  of  the  defendant 
relating  to  the  Intestacy  of  Mrs.  Susie  Finn 
will  imply  a  trust  which  can  be  established 
by  parol  proof,  the  demurrer  was  rightfully 
sustained.  Bxpress  trusts  must  be  created 
or  declared  in  writing.  Civ.  Code  1895,  9 
3153.  Hence  the  parol  promise  alleged  to 
have  been  made  by  John  Finn  to  his  first 
wife  cannot  be  upheld  as  an  express  trust 
But  if,  from  the  nature  of  the  transaction,  it 
be  manifest  that  it  was  the  intention  of 
Mrs.  Susie  Finn  to  make  a  will  devising  her 
property  to  plaintiffs,  as  alleged  in  the  peti- 
tion, and  she  was  prevented  from  so  doing 
by  the  fraud  of  her  husband,  whereby  upon 
her  decease  he  became  vested  with  the  ab- 
solute title  to  all  her  property  as  heir  at  law, 
equity  will  imply  a  trust  Civ.  Code  1895, 
S  3159.  "There  is  no  law  which  requires  a 
fraudulent  undertaking  to  be  manifested  by 
writing.     Those  who  use  promises,   which 
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they  make  deceitfully,  for  the  purpose  of 
accomplishing  fraudulent  designs,  are  gen- 
erally careful  not  to  furnish  written  evi- 
dence of  their  turpitude.  Such  promises, 
whatever  may  be  their  terms,  do  not,  unless 
reduced  to  writing,  raise  express  trusts;  but 
the  law,  acting  upon  them  according  to  their 
nature,  makes  them  a  basis  upon  which  to 
build  up  in  favor  of  the  defrauded  party  an 
implied  or  constructive  trust."  Brown  v. 
Doane,  86  6a.  38,  12  S.  E.  179,  11  L.  R.  A. 
381.  The  learned  judge  who  delivered  the 
opinion  in  that  case  quoted  approvingly  from 
2  Pom.  Bq.  Jur.  9  1666:  "In  order  that  the 
doctrine  of  trusts  ex  maleficio  with  respect 
to  land  may  be  enforced  under  any  circum- 
stances, there  must  be  something  more  than 
a  mere  verbal  promise,  however  unequivocal; 
otherwise  the  statute  of  frauds  would  be 
virtually  abrogated.  There  must  be  an  ele- 
ment of  positive  fraud  accompanying  the 
promise,  and  by  means  of  which  the  acqui- 
sition of  the  legal  title  Is  wrongfully  con- 
summated." There  is  a  great  difference  be- 
tween the  breach  of  a  promise  made  with 
no  Intention  of  performing  it  and  the  breach 
of  a  promise  not  fraudulent  of  itself.  In 
discussing  this  distinction,  Lumpkin,  J.,  in 
Robson  T.  Harwell,  6  6a.  615,  said:  ''The 
rule  I  am  contending  for  is  not  only  the  rule 
of  the  books,  but  it  is  the  dictate  of  sound 
reason.  Let  the  doctrine  be  once  established 
that  a  failure  to  comply  with  a  parol  prom- 
ise made  cotemporaneous  with  a  deed  is  Ipso 
facto  a  fraud,  and  can  be  proved,  and  the 
promise  decreed  to  be  performed  in  equity 
on  the  ground  of  fraud,  and  you  do  what  the 
Master  of  Rolls  in  Portmore  v.  Morris  [2 
Bro.  G.  0.  219]  refused  to  do — demolish  one 
of  the  foremost  rules  of  law." 

Do  the  allegations  of  the  petition  show 
any  fraudulent  conduct  on  the  part  of  John 
Finn?  It  is  charged  that  Mrs.  Susie  Finn 
sent  for  her  husband,  and  "repeated  to  him 
several  times  what  disposition  she  wanted 
made  of  her  property";  it  being  the  same 
described  in  the  petition.  "Thereupon  the 
said  John  L.  Finn  said  to  his  wife,  'I  promise 
and  swear  to  do  everything  just  as  you  wish 
and  as  you  have  stated.'  His  wife  then  re- 
plied to  him,  'John  Finn,  your  word  is  as 
good  as  a  will.'  The  said  Mrs.  Susie  S.  Finn 
then,  relying  on  his  promise,  and  believing 
that  he  would  in  good  faith  carry  out  her 
wishes,  decided  not  to  have  a  will  prepared." 
This  conversation  is  said  to  have  occurred 
on  June  18,  1894,  and  Mrs.  Finn  died  on  the 
25th  of  July  following.  The  petition  further 
states  that  for  some  time  after  her  death  her 
husband  seemed  disposed  to  carry  out  and 
perform  in  good  faith  his  promise  to  his  de- 
ceased wife,  even  going  so  far  as  to  make 
remittances  to  Mrs.  Cassels  of  moneys  re- 
ceived by  him  in  part  from  the  collection  of 
rents  and  from  the  sale  of  a  vacant  lot  in 
Thomasville,  and  repeatedly  assuring  Mrs. 
Cassels  of  his  intention  to  carry  out  every 


pledge  made  to  his  deceased  wife.  John 
Finn,  up  to  the  time  of  his  death,  also  paid 
the  school  expenses  of  Alexander  Cassels. 
According  to  the  petition,  Finn  never  denied 
his  parol  promise  to  his  deceased  wife,  but 
died  without  executing  it.  No  act  of  mala 
fides  is  alleged,  and,  so  far  as  we  can  learn 
.from  the  petition,  it  was  Finn's  intention  to 
perform  his  promise.  His  promise  to  his 
wife  does  not  appear  to  have  been  made  with 
contemporaneous  fraudulent  intent  The 
failure  to  perform  a  verbal  promise,  made  by 
the  sole  heir  at  law  of  one  desiring  to  dis- 
pose of  her  estate  by  vrill  to  third  persons, 
that  he  will  dispose  of  her  estate  as  she  de- 
sires, cannot  make  the  heir  at  law,  in  case 
of  an  intestacy,  a  trustee  ex  maleficio  as  to 
the  property  inherited  by  him.  In  the  absence 
of  actual  fraud.  There  is  a  line  of  authori- 
ties, both  English  and  American,  holding 
that,  if  a  testator  be  induced  to  make  a  de- 
vise by  the  promise  of  the  devisee  that  It 
shall  be  applied  to  the  benefit  of  another,  a 
trust  Is  thereby  created  which  may  be  estab- 
lished by  parol  evidence.  Oldham  v.  Litch- 
field, 2  Vem.  506;  Thynn  v.  Thynn,  1  Vem. 
296;  Williams  v.  Vreeland,  29  N,  J.  Bq.  417; 
Williams  v.  Fitch,  18  N.  T.  546;  Church  v. 
Ruland,  64  Pa.  432;  6ilpatrick  y.  61idden 
(Me.)  16  Atl.  464,  2  L.  R.  A.  662,  10  Am.  St 
Rep.  245.  The  reasoning  of  this  line  of  de- 
cisions is  strongly  put  by  6ib8on,  C.  J.,  in 
Hoge  v.  Hoge,  1  Watts,  163,  26  Am.  Dec.  52: 
^It  is  contended  that  parol  evidence  of  a  trust 
is  contrary  to  our  statute  of  wills,  which  cor- 
responds, as  far  as  regards  the  point  in  dis- 
pute, with  the  British  statute  of  frauds.  Un- 
doubtedly every  part  of  a  will  must  be  in 
writing,  and  a  naked  declaration  of  trust  in 
respect  of  land  devised  is  void.  The  trust 
insisted  on  here,  however,  owes  its  validity, 
not  to  the  will  or  the  declaration  of  the  tes- 
tator, but  to  the  fraud  of  the  devisee.  ^  It  be- 
longs to  a  class  in  which  the  trust  arises  ex 
maleficio,  and  in  which  equity  turns  the 
fraudulent  procurer  of  the  legal  title  into  a 
trustee  to  get  at  him;  and  there  is  nothing 
in  reason  or  authority  to  forbid  the  raising 
of  such  a  trust  from  the  surreptitious  pro- 
curement of  a  devise."  So,  in  the  case  of 
Dixon  V.  Olmius,  1  Cox,  Ch.  414,  the  will  of 
Lord  Waltham  had  been  revoked  by  suffer- 
ing a  fine  and  recovery,  and  Lord  Waltham 
desired  to  republish  it,  but  was  fraudulently 
prevented  by  acts  of  fraud  and  violence  of 
Mr.  Olmius,  the  husband  of  the  testator's 
daughter,  who  was  tenant  in  tall,  and  en- 
titled to  the  estate  in  case  the  recovery  was 
defeated.  Lord  Thurlow  held  that  the  ten- 
ant in  tail  could  not  take  advantage  of  her 
husband's  fraud,  and  that  the  estate  would 
be  treated  as  if  the  will  had  been  republish- 
ed. The  case  of  Bedilian  v.  Seaton,  3  Wall. 
Jr.  279,  3  Fed.  Cas.  38,  differentiates  between 
a  transaction  whereby  the  absolute  title  Is 
acquired  by  will  by  means  of  a  fraudulent 
promise,  and  one  whereby  the  title  is  aoqoir- 
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M  by  Inheritance  by  means  of  a  fraud  prac- 
ticed by  the  heir  at  law  to  prevent  his  an- 
cestor from  making  a  will  otherwise  dispos- 
ing of  his  estate.  The  facts  of  this  case  are 
Yery  similar  to  those  of  the  case  at  bar,  and 
the  distinctioji  sought  to  be  pointed  out  is 
that  in  case  of  the  procurer  of  the  title  by 
will  by  fraudulent  promise  of  the  devisee  a 
trust  arises,  which  adheres  to  the  land  thus 
fraudulently  obtained,  whereas,  when  the  ti- 
tle is  cast  upon  the  heir  by  the  law,  such  a 
trust  cannot  be  implied,  for  in  the  latter 
case  the  promise  would  be  a  mere  parol  con- 
tract, and  not  a  trust  descending  with  the 
land.  In  principle  I  am  unable  to  perceive 
any  rational  distinction  between  the  two 
classes  of  cases.  In  each  the  title  is  pro- 
cured by  means  of  fraud,  and  it  is  the  fraud 
which  creates  the  trust,  and  not  the  par- 
ticular manner  by  which  the  result  Is  ac- 
complished. 

Pervading  all  the  cases  cited  the  dominant 
note  is  fraud,  and  not  the  mere  breach  of  a 
parol  promise.  The  Illinois  Supreme  Court 
clearly  brings  out  this  distinction  in  Lantry 
r.  Lantry,  51  111.  458,  2  Am.  Rep.  310,  where- 
in it*  is  ruled:  'If  A.  voluntarily  conveys 
lands  to  B.,  the  latter  having  taken  no  meas- 
ures to  procure  the  conveyance,  but  accept- 
ing it  and  verbally  promising  to  hold  the 
property  in  trust  for  0.,  the  case  falls  within 
the  statute,  and  chancery  will  not  enforce 
the  parol  promise.  But  if  A.  was  Intending 
to  convey  the  land  directly  to  C,  and  B.  in- 
terfered, and  advised  A.  not  to  convey  direct- 
ly to  C,  but  to  convey  to  him,  promising,  if 
A.  would  do  so  he,  B.,  would  hold  the  land 
in  trust  for  C,  chancery  will  lend  its  aid  to 
enforce  the  trust,  upon  the  ground  that  B. 
obtained  the  title  by  fraud  and  imposition 
upon  A."  To  the  same  effect,  see  Fischbeck 
V.  Gross,  112  111.  208.  Before  one  can  be- 
come a  trustee  ex  maleflclo,  he  must  obtain 
another's  property  from  him  by  fraud. 

We  have  endeavored  to  demonstrate  that 
the  plaintiffs'  cause  of  action  is  'dependent 
•upon  the  determination  of  the  conduct  of  the 
defendant's  husband  as  fraudulent  That  it 
was  not  fraudulent  is  clear  from  the  allega- 
tions of  the  petition.  His  parol  promise  ai>- 
pears  to  have  been  made  in  good  faith,  and 
the  breach  thereof  was  occasioned  by  his 
death  before  fulfillment  Mrs.  Susie  Finn 
lived  five  weeks  after  her  husband  made  tbe 
promise.  During  this  period  the  husband  is 
not  charged  to  have  done  any  act  to  prevent 
the  execution  of  a  wlU.  His  wife  simply  re- 
lied on  a  promise  not  binding  in  Jaw,  but  only 
in  conscience.  The  failure  to  perform  such 
verbal  promise  was  not  per  se  fraudulent; 
and,  as  no  act  of  fraud  is  alleged  to  have 
been  committed  by  John  Finn  whereby  he 
became  the  owner  of  the  property  upon  the 
decease  of  big  wife,  he  was  not  a  trustee  ex 
malefltdo.  The  demurrer  was  properly  sus- 
tained. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


C122'Oa.  89) 

THOMPSON  V.   AMERICAN   MORTQ.   00. 
OF  SCOTLAND,  Limited- 

(Sapiema  Court  of  Georgia.    Jan.  80,  1903.) 

JTTDOMBIVT— AMSRDMSmr. 

1.  Where  a  petition  was  filed  and  process  is- 
sued against  A.«  and  the  retarn  of  the  sheriiE 
shows  that  he  served  "the  defendant,"  and 
where,  in  entire  conformity  to  the  pleadings, 
judgment  by  default  was  entered  against  A., 
such  judgment  cannot,  on  the  ground  that  its 
rendition  against  A.  was  the  result  of  a  clerical 
error,  be  so  amended  as  to  make  it  a  valid 
judgment  against  B. ;  there  being  apparent  on 
the  face  of  the  record  no  evidence  of  any  clerical 
error  or  inadvertence^  This  is  so,  though  B. 
admits  that  he  was  the  party. who  owed  the  debt 
sued  for,  and  should  have  been  made  the  defend- 
ant in  the  suit,  and  informally  consents  thai  the 
Judgment  be  so  amended  as  to  apply  against 
him. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Pulaski  Coun- 
ty;  B.  D.  Evans,  Judge. 

Claim  case  between  the  American  Mort- 
gage Company  of  Scotland,  Limited^  and  A. 
J.  Thompson.  Judgment  for  the  company, 
and  the  claimant  brings  error.    Affirmed. 

A.  C.  Pate  and  J.  H.  Martin,  for  plalntiflP 
in  error.  W.  E.  Simmons  and  W.  L.  Grice  & 
Sons,  for  defendant  in  error. 

CANDLER,  J.  On  March  26,  1884,  Caro- 
line Coley  conveyed  to  J.  K,  O.  Sherwood  the 
land  which  is  the  snbject-matter  of  the  pres- 
ent controversy,  to  secure  a  loan  of  $800, 
and  took  from  Sherwood  a  bond  to  reconvey 
upon  payment  of  the  loan.  On  the  same  day 
Sherwood  conveyed  the  land  to  the  American 
Mortgage  Company  of  Scotland,  Limited,  sub- 
ject to  Mrs.  Coley's  rights  under  her  bond  to 
reconvey,  and  also  Indorsed  to  it  Mrs.  Coley's 
note,  to  secure  which  the  deed  was  made. 
The  deed  from  Caroline  Coley  to  Sherwood 
and  that  from  Sherwood  to  the  mortgage 
company  were  both  duly  recorded  April  26, 
1884.  On  November  19, 1890,  a  judgment  was 
rendered  against  Lancaster,  as  administrator 
of  Caroline  Coley,  in  favo^  of  the  mortgage 
company,  upon  the  note  to  secure  which  the 
deed  was  given,  and  execution  issued  there- 
on November  20, 1890.  A  deed  from  the  mort- 
gage company  to  Lancaster,  as  administrator 
for  the  purpose  of  levy  and  sale,  was  duly 
filed  in  the  office  of  the  clerk  of  the  superior 
court;  the  execution  was  levied  on  the  land 
on  April  28,  1891;  and  on  May  2,  1891,  a 
claim  was  interposed  by  the  plaintiff  In  er- 
ror. At  the  February  term,  1904,  of  Pulaski 
superior  court,  the  issue  thus  made  came  on 
for  a  hearing,  and  was  by  agreement  tried 
by  the  judge  without  a  jury.  An  agreed 
statement  of  facts  was  submitted,  which  em- 
braced what  has  already  been  set  out;  and, 
in  addition,  it  appeared  that  In  1880  Nettie 
Westcott  brought  suit  against  Mrs.  Mary  Co- 
ley  in  the  county  court  of  Pulaski  county. 
Process  issued  against  Mary  Coley,  and  the 
return  of  service  thereon  was  as  follows: 
''Served  a  copy  of  this  summons  on  the  de- 
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fendant  by  leaving  at  her  house.  Sept  11, 
*80.  W.  D.  Martin,  Deputy-sheriff."  On  Jan- 
uary 24,  1881,  judgment  was  rendered  in  this 
suit  against  Mary  Coley,  and  on  April  11, 
1881,  execution  thereon  issued  against  her. 
On  January  28,  1884,  the  Judge  of  the  county 
court  of  Pulaski  county  passed  an  order,  ol 
which  the  following  is  an  exact  copy:  "Pu- 
laski County  Court,  January  term,  1884.  It 
appearing  to  the  court  in  the  case  of  Mrs. 
Nettie  Westcott  ▼&  Caroline  Coley,  upon 
which  a  Judgment  was  rendered  at  the  Janu- 
ary term,  1881,  of  said  court,  has  been  by  a 
clerical  error  entered  up  against  Mrs.  Mary 
Coley;  and  it  further  appearing  that  the 
pleading  and  all  the  papers  show  that  said 
suit  was  against  said  Caroline  Coley,  who 
had  due  and  legal  service  perfected  upon  her, 
and  with  no  defense  filed,  that  Judgment  was 
rendered  properly.  Ordered,  that  the  min- 
utes of  the  court  be  amended  'nunc  pro  tunc* 
so  as  to  speak  the  truth  in  said  case,  and 
that  being  so  amended  a  fi.  fa.  do  Issue 
against  said  Mrs.  Caroline  Coley.  Ordered 
also  that  the  clerk  of  this  court  place  the 
same  on  record.  This  January  28th,  1884. 
H.  H.  Whitfield,  J.  P.  C.  C."  In  accordance 
with  this  order,  on  September  3, 1884,  an  exe- 
cution issued  from  the  county  court  of  Pu- 
laski county  in  favor  of  Mrs.  Nettie  Westcott 
against  Mrs.  Caroline  Coley,  and  on  Septem- 
ber 29,  1884,  this  execution  was  levied  on 
the  land  in  controversy.  On  December  29, 
1884,  a  deed  to  the  land  was  made  by  the 
sheriff  of  Pulaski  county  to  John  Pusser ;  on 
February  26,  1886,  Pusser  sought  to  convey 
it  to  Mrs.  Mary  T.  Mims;  and  on  January 
17,  1884,  Mary  T.  Mims  made  a  deed  to  the 
land  to  A.  J.  Thompson  &  Co.  All  these 
deeds,  it  was  agreed«  covered  the  land  in 
dispute.  Mrs.  C.  W.  Mims  testified  that  her 
given  name  was  Mary;  that  she  was  a 
daughter  of  Mrs.  Caroline  Coley;  that  she 
knew  the  land  levied  on,  and  was  familiar 
with  the  circumstances  under  which  her 
mother  conveyed  it  to  Sherwood;  that  her 
mother  was  in  possession  of  It  at  the  time 
the  conveyance  was  made^  had  been  for 
some  15  or  16  years  prior  to  that  time, 
and  continued  so  for  2  or  8  years  after- 
wards ;  that  her  mother  was  served  in  a  suit 
brought  in  the  county  court  by.  Mrs.  Nettle 
Westcott;  that  she  remembered  that  her 
mother  was  served  twice  with  Westcott  pa- 
pers, but  that  she  read  over  none  of  the  pa- 
pers that  were  served  on  her  mother,  and  did 
not  know  what  was  in  them.  It  was  agreed 
that  C.  W.  Mims,  the  husband  of  Mary  T. 
Mims,  would  testify  that  Caroline  Coley  got 
a  summons  left  at  her  house  by  the  deputy 
sheriff,  and  that  she  and  said  Mims  came  to 
Hawklnsville  to  confer  with  an  attorney 
about  the  Westcott  suit  She  came  once  aft- 
er a  judgment  had  been  rendered  against 
Mrs.  Mary  Coley,  and  agreed  with  Judge 
Kibbee  that  there  was  a  mistake  In  the 
name  ot  the  defendant,  that  she  (Mrs.  Caro- 
line Coley)  owed  the  debt,  and  that  the  Judg-  J 


ment  rendered  in  the  suit  against  Mrs.  Mary 
Coley  might  be  corrected  so  as  to  be  against 
her.  So  far  as  known,  however,  she  did  not 
go  to  the  courthouse,  and  did  not  see  the 
Judge  of  the  court  about  it  It  was  also 
agreed  that  Mims  would  testify  that  Caroline 
Coley  died  November  15,  1887 ;  that  Mary  T. 
Mims  was  in  possession  at  the  time  she 
made  the  deed  to  Thompson  &  Co.;  that 
Thompson  &  Co.  went  into  possession  Janu- 
ary 1,  1888,  and  have  remained  in  possession 
since  that  time.  To  the  original  petition  of 
Mrs.  Westcott  in  the  suit  refored  to  was 
attached  an  itemized  account  against  ''Mrs. 
Coley."  On  the  evidence  and  the  agreed 
facts  above  stated,  the  Judge  of  the  superior 
court  found  the  property  subject'  Thompson, 
surviving  partner,  excepted. 

In  the  argument  both  here  and  In  the 
court  below,  it  was  agreed  by  counsel  that 
the  sole  question  for  determination  was  as 
to  the  legality  of  the  order  amending  the 
judgment  against  Mary  Coley  so  as  to  make 
it  a  Judgment  against  Caroline  Coley.  Civ. 
Code  1895,  S  4047  (6),  empowers  a  court  'to 
amend  and  control  its  process  and  orders,  so 
as  to  make  them  conformable  to  law.  and 
Justice,  and  to  amend  its  own  records,  so  as 
to  make  them  conform  to  the  truth."  The 
oz^der  in  this  case  by  which  it  was  sought 
to  amend  the  Judgment  against  Mary  Coley 
so  as  to  make  it  a  valid  Judgment  against 
Caroline  Coley  recited  that  the  Judgment  as 
originally  rendered  was  the  result  of  a  cleri- 
cal mistake.  It  further  recited  "that  the 
pleadings  and  all  the  papers  show  that  said 
suit  was  against  said  Caroline  Coley."  The 
facts  as  disclosed  by  the  record  show  that 
this  amendatory  Judgment  did  not  itself 
speak  the  truth.  The  petition  was  against 
Mary  Coley,  the  process  was  against  Mary 
Coley,  and  the  return  of  the  sheriff  showed 
that  the  defendant  was  served.  If  the  dec- 
laration and  process  had  been  against  Caro- 
line Coley,  and  the  judgment  against  Mary, 
then  the  error  would  have  been  amendable^ 
if  made  in  the  proper  manner.  Or,  if  the 
suit  had  been  against  Caroline,  and  the  pro-* 
cess  and  Judgment  against  Mary,  the  error 
could  have  been  cured  by  amendment  But 
the  declaration,  process,  and  Judgment  were 
all  against  Mary  Coley,  and  execution  issued 
against  Mary  Coley.  There  could  have  been 
no  clerical  error  or  inadvertence  on  the  part 
of  any  officer  of  court.  Everything  done, 
both  by  the  clerk  and  the  sheriff,  was  in 
conformity  to  the  plaintiff's  pleadings,  and 
the  Judgment  rendered  was  also  in  conform- 
ity thereto.  The  subsequent  order  of  the 
court  did  not  seek  to  amend  anything  except 
the  Judgment  rendered,  and  its  effect  was  to 
destroy  the  conformity  between  the  judg- 
ment and  the  pleadings  and  process.  In  oth- 
er words,  taking  the  recof d  as  now  presented 
to  us,  we  have  a  petition  and  process  against 
Mary  Coley,  service  on  the  defendant  named, 
and  a  Judgment  against  Caroline  Coiey. 
There  is  no  question  that  a  Judgment  may  be 
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amended,  even  after  execution  has  iBsned 
thereon;  but  it  is  clear  that  the  amendment 
must  harmonize  with  the  pleadings,  and  un- 
less it  does  so,  it  will  be  void— especially  as 
to  third  persons  whose  rights  are  affected 
thereby.  Caroline  Coley  was  not  a  party  to 
the  suit,  and  was  nowhere  named  in  the 
petition,  nor  even  in  the  bill  of  particulars. 
While  it  appears  that  she  consented  to  the 
amendment  of  the  Judgment,  we  know  of  no 
law  which  will  authorise  a  party  who  has 
not  been  sued  to  come  into  court  in  an  en« 
tirely  informal  manner  and  substitute  him- 
self as  the  defendant  in  a  Judgment  against 
a  party  who  has  been  sued.  To  hold  such 
an  amendment  good  as  against  the  rights  of 
the  plaintiff  in  execution  in  the  present  case 
would  be  to  open  wide  the  door  to  unlimited 
possibilities  of  fraud. 

It  follows  from  what  has  been  said  that 
the  sheriff's  deed  to  Pusser,  and  the  subse- 
quent deeds  under  which  the  claimant  re* 
lied,  conveyed  no  title,  and  that  the  court 
below  properly  found  the  property  subject 

Judgment  affirmed.  All  the  Justices  eon- 
cm*,  except  BVANS,  J.,  disqualified. 


(121  Ga.  T72) 

CBNTRAIi  OF  GEORGIA  BY.  GO.  y.  GAS- 

TBLLOW. 

(Supreme  Court  of  Georgia.    Jan.  28,  1905.) 

AFPKAI/— NEW  TBIAIr-INffrBUCriONB. 

1.  The  requests  to  charge,  so  far  as  lecfal  and 
pertinent,  were  in  substance  covered  by  the  gen- 
eral charge.  The  evidence  was  sufficient  to  raise 
a  presumption  of  negligence  against  the  com- 
pany, ana  a  finding  that  the  presumption  had 
not  been  rebutted  was  authorized.  Tne  discre- 
tion of  the  trial  judge  in  refusing  to  grant  a  new 
trial  will  not  be  interfered  with. 

(Syllabus  by  the  Court) 

Error  from  Superior  Com-t,  Quitman  Coun- 
ty;  H.  C.  Sheffield,  Judge. 

Action  by  J.  J.  Castellow  against  the  (Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Affirmed. 

Wm.  D.  Kiddoo,  for  plaintiff  in  error.  A. 
M.  Raines  and  li/L  J.  Yeomans,  for  defendant 
in  error. 

(X>BB,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(122  Oa,  15) 

B.  SWINDELL  ft  CO.  v.  SADDLER. 
(Supreme  Court  of  Georgia.    Jan.  80,  1905.) 

INJUFCnOW— OUTTIFO    TIMBBB— PETITIOF— 

SALB. 

1.  Where  a  plaintiff  seeks  to  enjoin  the  cut- 
tine  of  timber  under  Civ.  Code  1895,  %  4927. 
and  the  abstract  attached  to  his  petition  shows 
that  he  has  not  the  perfect  paper  title  prescrib- 
ed by  that  section,  ne  may  amend  by  alleging 
that  the  defendant  is  insolvent,  and  that  the 
damages  threatened  will  be  irreparable. 

2.  Where,  in  such  an  action,  it  appears  that 
the  plaintiff  has  signed  an  nnambisruoas  con- 
tract for  the  sale  of  the  timber  in  dispute,  and 
no  effort  is  made  to  reform  the  instrument  on 
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the  ground  that  it  does  not  speak  the  real 
agreement  between  the  parties,  It  is  error  to 

grant  the  injunction  prayed. 

(Syllabus  by  the  Ck>urt) 

Error  from  Superior  Court,  Decatur  Coun- 
ty; W.  N.  Spence,  Judge. 

Action  by  Moses  Saddler  against  B.  Swin- 
dell ft  O).  Judgment  for  plaintiff.  Defend- 
ants bring  errmr.    Reversed. 

Saddler  sought  to  ^oin  Swindell  ft  0>. 
from  cutting  timber  on  a  tract  of  land  alleged 
to  be  his  property.  He  did  not  allege  that 
the  defendants  were  insolvent,  or  that  the 
damages  would  be  irreparable,  but  apparently 
relied  upon  the  perfect  paper  title  prescribed 
by  Civ.  (3ode  1895,  S  4927,  as  the  basis  of  an 
action  to  enjoin  the  cutting  of  timber.  The 
abstract  of  title  attached  to  his  petition  was, 
in  so  far  as  the  purposes  of  this  suit  are 
concerned,  defective,  in  that  parol  evidence 
was  necessary  to  show  that  one  of  the  gran- 
tors therein  named  was  the  heir  at  law  of  his 
predecessor  in  title.  See  Powell  v.  Brinson, 
120  Ga.  86,  and  cases  cited  on  page  88,  47  S. 
E.  499,  600.  A  temporary  injunction  was 
granted,  and  the  defendants  filed  a  motion  in 
the  nature  of  a  demurrer  to  the  petition, 
praying  that  this  injunction  be  dissolved. 
Two  amendments  to  the  petition  were  then 
allowed  over  the  objection  of  the  defendants. 
In  one  of  these  amendments  it  was  alleged 
that  the  defendants  do  not  claim  title  to  the 
timber  in  dispute,  "except  under  and  through 
a  certain  receipt,  which  plaintifiF  gave  defend- 
ants for  the  sum  of  ten  dollars,  which  was 
part  payment  of  a  contract  price  of  thirty 
dollars,  which  said  defendants  were  to  give 
plaintiff  for  certain  trees  of  a  certain  charac- 
ter" on  the  land  involved  in  this  suit;  that 
the  plaintiff  did  not  read  the  paper  so  signed 
by  him,  for  the  reason  that  he  could  not  read, 
but  relied  entirely  upon  the  statement  of  the 
defendants'  agent  with  whom  the  transac- 
tion was  had  as  to  its  contents;  that  the 
agreement  between  the  parties  was  that  only 
the  •*big  yellow-hearted  trees'*  were  to  be 
sold,  the  rail  timber  being  expressly  excepted 
from  its  operation ;  that  the  defendants  went 
upon  the  land  and  proceeded  to  cut  all  the 
timber  of  every  description — ^"In  fact,  more 
timber  than  the  agreement  called  for";  and 
that  the  defendants  are  hopelessly  insolvent 
and  unable  to  respond  in  damages.  In  the 
other  amendment  it  was  alleged  that  the 
damage  to  the  plaintiff  would  be  irreparable. 
The  defendants  filed  answers  to  the  petition 
and  to  the  amendments.  They  admitted  that 
they  claimed  the  timber  under  a  contract 
with  the  plaintiff,  but  denied  that  that  con- 
tract embraced  only  the  timber  of  a  certain 
character  on  the  land.  They  also  denied 
all  the  material  portions  of  the  petition  and 
the  amendments.  Attached  to  the  answer  as 
an  exhibit  was  a  copy  of  the  contract  in  ques- 
tion, which  was  as  follows:  •'Feby.  21st, 
1899.  State  of  Georgia,  County  of  Decatur. 
Received  of  E.  Swindell  &  Co.  the  sum  of 
$10.00  dollars,  the  same  being  part  of  the 
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purchase-money  for  the  timber  on  lot  of 
land  No.  805,  the  east  side,  110  acres  timber 
in  the  16th  district  of  said  county,  and  also 
for  the  right  to  construct  and  build  upon  the 
said  lands,  at  any  time,  tram-roads,  rail- 
roads and  wagon-roads,  and  such  other  de- 
vices as  they  may  see  fit  The  deed  to  the 
said  timber  and  said  privileges  to  be  deliver- 
ed as  soon  as  the  title  to  said  land  can  be 
examined  and  perfected,  and  the  balance  of 
said  purchase-money  to  be  paid  when  the 
deed  is  so  made  and  delivered  by. Moses  Sad- 
dler to  the  said  B.  Swindell  &  Co.,  as  follows: 
Balance  ^.00  to  be  paid  at  the  commence- 
ment of  cutting  timber.  In  the  event  no  deed 
is  made  I  agree  to  refund  the  said  part  of  the 

purchase  money  so  paid  by  the  said  

on  demand;  it  being  understood  and  agreed 
that  it  is  optional  with  the  said  E.  Swindell 
&  Co.  to  accept  the  said  title  to  the  said 
property  and  pay  the  purchase-money  there- 
for." This  writing  was  signed  by  Saddler 
by  his  mark,  and  was  attested  by  two  wit- 
nesses— one  a  justice  of  the  peace;  and  it 
was  in  evidence  on  the  hearing,  and  its  exe- 
cution admitted  by  the  plalAtiir.  The  court 
granted  an  order  enjoining  the  defendants  as 
prayed  until  the  final  hearing.  The  defend- 
ants except  to  this  order,  the  allowance  of 
the  amendments  to  the  petition  over  their 
objection,  and  the  refusal  of  the  court  to  dis- 
solve the  injunction  as  prayed. 

Albert  H.  Russell  and  Townsend  &  Dick- 
enson, for  plaintiffs  in  error.  W.  D.  Shef- 
field, for  defendant  in  error. 

CANDLER,  J.  (after  stating  the  foregoing 
facts).  1.  Under  the  liberal  law  now  of  force 
in  this  state  in  regard  to  the  allowance  of 
amendments,  and  the  liberal  construction  of 
■that  law  by  this  court,  we  are  not  prepared 
to  hold  tl^it  the  amendments  to  the  petition 
which  were  allowed  over  the  objection  of 
the  defendants  set  up  a  new  and  distinct 
cause  of  action.  ''Relatively  to  the  law  of 
pleading,  a  cause  of  action  is  some  particu- 
lar right  of  the  plaintiff  against  the  defend- 
ant, together  with  some  definite  violation  of 
that  right"  City  of  Columbus  v.  Anglin,  120 
Ga.  785,  48  S.  E.  318  (4).  In  the  present  case 
the  particular  right  declared  on  by  the  plain- 
tiff was  the  right  to  the  unmolested  posses- 
sion and  enjoyment  of  the  timber  on  his  land, 
and  the  definite  violation  of  that  right  the 
cutting  of  the  timber  by  the  defendants.  It 
is  true  that  the  original  petition  sought  re- 
lief under  a  particular  act  of  the  General 
Assembly,  on  the  theory  that  the  plaintiff 
had  a  perfect  paper  title  to  the  land  on 
which  the  timber  was  located,  while  the 
amendments  sought  relief  on  the  ground  that 
the  defendants  were  insolvent,  and  that  the 
damages  sustained  or  about  to  be  sustained 
would  be  Irreparable.  This,  however,  was 
a  matter  which  went  to  the  form  of  the  as- 
sertion of  the  plaintiff's  right,  rather  than 
.to  the  substance  of  the  right  itself.    No  new 


cause  of  action  was  set  up  by  the  amend- 
ments, and  their  allowance  was  not  error. 

2.  We  are  clear,  however,  that,  upon  the 
face  of  the  pleadings  as  they  appear  In  the 
record,  the  plaintiff  is  not  entitled  to  the 
relief  sought.  It  was  not  denied  that  the 
plaintiff  signed  a  contract  for  the  sale  of  the 
timber,  the  cutting  of  which  he  now  seeks  to 
enjoin.  On  its  face  this  paper  stipulates  for 
the  sale  of  all  the  timber  on  the  plaintiff's 
land.  If  it  does  not  speak  the  true  agree- 
ment between  the  parties,  it  must  be  reform- 
ed before  equity  will  interf »e  to  restrain  the 
apparent  rights  of  the  defendants  thereun- 
der. A  case  directly  in  point  Is  P^klns 
Lumber  Co.  v.  Wilkinson,  117  Qa.  394^  43 
S.  B.  696;  and  further  discussion  is  unneces- 
sary, other  than  to  say  that,  under  the  deci- 
sion in  the  case  cited,  the  grant  of  an  in- 
junction was  clearly  error. 

Judgment  reversed.  All  the  Justices  oon- 
cur. 


(121  Ga.  601) 
BAKBR.v.  STATB. 
(Supreme  Court  of  Georgia.    Jan.  26,  IQOBi) 

CBIKINAI.  LAW— XVIDKNCE— BSVIEW  ON  AP- 
PEAL. 

1.  The  evidence  and  the  legitimate  inferences 
which  the  jury  could  draw  therefrom  were  suf- 
ficient to  sustain  the  charge  made  in  the  acca- 
sation.    See  Turner  v.  State,  57  Ga.  1()7. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

William  Baker  was  convicted  of  crime,  and 
brings  error.    Affirmed.    - 

GlawBon  &  Fowler,  for  plaintlfl  in  error. 
Wm.  Bennson,  Sol.  Gen.,  for  the  State. 

SIMMONS,  C.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


cm  Ga.  7£^) 
MILLER  et  al.  v.  BUTLER. 
(Supreme  Court  of  Georgia.    Jan.  28,  1905.) 

TBTTSTEB— ACTIONS  BT  AND  AGAINST  —  PAS- 
TIES—RIGHTS  OF  BENEFICIABIES— DEinmBBB 
—ADMISSIONS— FBAUD—ICISJOINDBB  OV  PAR- 
TIES. 

1.  It  being  the  duty  and  within  the  power  of 
the  trustee  to  defend  the  estate  committed  to 
his  care,  he  may  institute  or  defend  actions  re- 
lating thereto  without  joining  the  cestuis  que 
trust  as  parties,  and  in  the  absence  of  fraud 
they  are  bound  by  the  judgment  rendered  there- 
in. 

2.  If  the  cestnis  que  trust  suffer  loss  by  rea- 
son of  the  conduct  of  the  trustee,  the  remedy  is 
not  to  undo  what  has  lawfully  been  done,  but 
to  proceed  against  the  trustee,  whose  solvency 
and  capacitv  was  passed  upon  by  the  settlor  in 
appointing  him  to  represent  the  estate  when  it 
became  necessary  to  deal  with  third  persons. 

3.  While  a  demurrer  admits  facts  properly 
pleaded,  it  does  not  admit  a  fraud  diarged,  ex- 
cept as  the  facts  establish  or  constitute  fraud. 

4.  The  petition  in  the  present  case  stated  no 
facts  constituting  fraud,  nor  did  the  subsequent 
breach  of  the  contract  under  which  the  decree 
was  taken  amount  to  fraud  which  would  relate 
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back  aad  rltlate  a  decree  which  was  otherwise 
free  therefrom. 

5.  The  right  of  the  plaintiffs  to  unite  in  a  snit 
grew  out  of  the  unity  of  their  interest  under 
the  trust  deed. 

6.  The  ,  trustee  and  beneficiaries  thereunder 
were  not  the  promisees  in  the  express  contract 
sued  on,  and  therefore  had  no  right  to  maintain 
an  action  thereon  in  their  own  names. 

7.  The  parties  sued  in  one  capacity  under  the 
trust  deed.  But  the  right  to  recover  for  the 
breach  of  the  express  contract  was  only  in  two 
of  the  parties,  and  in  a  capacity  different  from 
that  in  which  they  sued. 

8.  The  causes  of  action  and  prayers  for  relief 
were  dissimilar  and  antagonistic. 

9.  If,  by  virtue  of  the  interest  created  by  the 
trust  deed,  the  beneficiaries  hate  any  cause  of 
action  against  the  defendant  alone,  or  against 
the  defendant  and  the  trustee,  or  the  right  to 
recover  from  the  defendant  an  amount  equal 
to  the  consideration  alleged  to  have  been  given 
fbr  the  consent  verdict,  the  same  must  be  as- 
serted in  a  separate  and  distinct  suit 

(Syllabus  by  the  Oourt) 

Error  from  Superior  Court,  Troup  County; 
R.  W.  Freeman,  Judge. 

Suit  by  Willis  MUler  and  H.  W.  Miller 
against  H.  C.  Butler.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.    Afi^rmed. 

WUlis  Miller,  for  the  benefit  of  himself, 
and  also  for  the  benefit  of  his  daugbter-ln- 
law  and  grandchildren,  conveyed  certain  land 
to  his  son  H.  W.  Miller,  trustee.  There  was 
no  power  to  sell  conferred  upon  the  trustee. 
The  land  described  In  the  trust  deed  was 
claimed  by  Butler  under  a  sheriff's  deed.  He 
was  also  prosecuting  a  suit  against  Willis 
Miller  on  a  debt  antedating  the  trust  deed, 
with  a  view  of  enforcing  the  judgment  en- 
tered thereon.  Thereupon  Willis  Miller  and 
H.  W.  Miller,  trustee,  filed  a  bill  against  But- 
ler  to  enjoin  this  common-law  suit,  and  to  re- 
move the  cloud  on  the  title  created  by  the 
sberifTs  deed  held  by  Butler.  He  answered, 
attacking  the  trust  deed  on  several  grounds — 
among  others,  that  it  was  void  because  Wil- 
lis Miller,  the  grantor,  had  therein  reserved 
a  benefit  to  himself.  Pending  the  suit,  Wil- 
lis Miller  died,  and  his  administrator  was 
made  a  party  plaintiff.  In  May,  1895,  a  ver- 
dict was  rendered  in  favor  of  the  defendant, 
establishing  the  validity  of  his  title  to  the 
land,  and  also  entering  a  decree  in  his  favor 
for  $2,590.  Several  years  thereafter  (March, 
1900)  H.  W.  Miller  as  trustee,  and  the  cestuis 
que  trust  under  the  trust  deed  above  recited, 
brought  an  equitable  petition  against  Butler, 
alleging  that  the  verdict  above  referred  to 
had  been  taken  by  consent  under  an  agree- 
ment by  which  Butler  undertook  to  levy 
the  execution  to  be  issued  thereunder  on  cer- 
tain land  belonging  to  Willis  Miller;  agree- 
ing also  that  at  the  sale  he  would  buy  in  such 
land,  and  convey  the  same  by  absolute  deed 
to  H.  W.  Miller  and  his  wife.  The  petition 
alleged  that  within  the  last  few  months  he, 
on  demand,  had  failed  to  carry  out  this  agree- 
ment It  was  claimed  that  the  children  were 
not  parties  to  the  original  suit.  There  was 
a  prayer  that  Butler  should  be  forced  to  car- 
ry out  his  agreement  as  to  H.  W.  Miller  and 
Mary   Miller.    It  was  charged  that  Butler 


had  failed  to  carry  out  the  agreement,  and 
that  such  was  fraudulent  conduct,  and  It  was 
prayed  that  the  decree  should  be  set  aside 
for  fraud.  Butler  demurred,  and  subsequent- 
ly the  petition  was  amended,  by  which  the 
complainants  prayed  that.  If  they  were  not 
entitled  to  specific  performance  of  the  con- 
tract made  by  Butler,  they  be  awarded  dam- 
ages for  its  breach.  The  court  sustained  the 
demurrer,  and  the  trustee  and  beneficiaries 
under  the  trust  deed  excepted. 

D.  J.  Gaffney  and  W.  C.  Wright,  for  plain- 
tiffs in  error.  F.  M.  Longley;  for  defendant 
In  error. 

LAMAR,  J.  (after  stating  the  foregoing 
facts).  Where  the  title  to  property  is  put  In 
one  person  for  the  benefit  of  others,  the  lat- 
ter take  cum  onere.  The  skill,  ability,  and 
aolvency  of  the  trustee  operate  to  their  ad- 
vantage. But  as  to  acts  within  the  scope  of 
his  express  or  Implied  powers,  they  must 
suffer  the  consequences  when  they  ultimately 
prove  detrimental  to  the  beneficiaries.  The 
remedy  in  such  a  case  is  not  to  undo  what 
has  lawfully  been  done,  but  to  proceed 
against  the  trustee  (Clark  t.  Flannery,  99 
6a.  239,  25  S.  B.  312),  whose  personal  and 
flnauclal  fitness  were  passed  upon  by  the 
grantor  when  giving  the  land.  The  very  In- 
strument which  created  the  estate  put  for- 
ward the  trustee  as  the  person  who  was  to 
represent  those  Interested  therein  when  it  be- 
came necessary  to  deal  vrlth  third  persons. 
On  this  principle,  cestuis  que  trust  are  bound 
by  his  nonaction  for  a  time  long  enough  for 
hiui  to  be  barred  by  the  statute  (Civ.  Code 
1805,  §  3773);  they  are  bound  by  his  loss  of  a 
loan  made  In  good  faith  to  a  person  then 
solvent  (Walker  v.  Walker,  42  Ga.  135);  by 
his  receipt  of  funds  which  other  prudent  men 
then  took  as  currency  (Campbell  v.  Miller, 
38  Ga.  304,  95  Am.  Dec.  389);  by  a  com- 
promise honestly  and  in  good  faith  made  by 
him  (Maynard  v.  Cleveland,  76  Ga.  53  [6]). 
They  are  likewise  bound  by  the  results  of 
suits  Instituted  or  defended  by  him  for  the 
benefit  of  the  estate.  Gunn  v.  James,  120 
Ga.  482,  48  S.  E.  148.  And  this  is  so  even  If 
the  Judgment  Is  rendered  by  default  San- 
ders V.  Houston,  107  Ga.  59,  32  S.  E.  610 
(4).  See  Ferris  v.  Van  Ingen.  110  Ga.  102,  35 
B:  B.  347  (6,  7),  where  the  minor  was  held 
bound  by  the  conduct  of  the  mother,  to  whom 
a  year's  support  for  herself  and  child  had 
been  set  apart 

In  proceedings  by  a  trustee  to  get  a  benefit 
personal  to  himself,  or  to  secure  the  right  to 
exercise  a  power  not  granted  by  the  trust 
deed  or  not  implied  by  law,  the  cestuis  que 
trust  must  be  made  parties.  Meyer  v.  Butt, 
44  Ga.  468;  Snelling  v.  American  Freehold 
Co.,  107  Ga.  854,  33  S.  B.  634,  73  Am.  St 
Rep.  160.  But  it  required  neither  express 
power  in  the  deed,  nor  an  order  from  the 
chancellor,  to  authorize  or  require  the  trustee 
to  defend  and  preserve  the  estate  committed 
to  his  care.    That  was  a  prime  duty  imposed 
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by  his  appointment  Schley  v.  Lyon,  6  Ga. 
535;  Bourquln  y.  Bonrquln,  120  6a.  115,  47 
S.  B.  639.  The  beneficiaries  under  this  deed 
were  therefore  not  necessary  parties  to  the 
suit  brought  by  the  trustee  to  preserve  the 
corpus  as  against  the  claim  asserted  by  But- 
ler. In  the  absence  of  fraud  or  collusion, 
they  were  bound  by  the  decree  that  the  title 
of  Butler  was  superior  to  that  created  for 
them  by  the  deed  of  settlement  Sanders  t. 
Houston  Co.,  107  Ga.  65,  56,  32  S.  B.  610; 
SnelUng  ▼.  American  Freehold  Co.,  107  Ga. 
854,  33  S.  B.  634,  73  Am.  St  Rep.  160;  Knorr 
y.  Raymond,  73  Ga.  750  (10a);  Smith  v.  Ck)Ok, 
71  Ga.  705. 

But  the  plalnUff  In  error  contends  that, 
even  If  the  decree  In  the  former  suit  would 
ordinarily  have  bound  them.  It  has  no  such 
effect  here,  because  of  the  allegation  In  the 
bin  that  it  was  the  result  of  fraud  on  the 
part  of  Butler.  Where  litigation  is  pending, 
and  by  the  fraud  of  one  party  the  other  is 
prevented  from  making  his  defense,  or  in- 
duced to  withdraw  his  plea,  appeal,  or  motion 
for  a  new  trial,  or  where  by  reason  of  fraud 
a  Judgment  apparently  conclusive  is  render- 
ed, relief  therefrom  may  be  had  by  appro- 
priate proceedings.  Everett  v.  Tabor,  119 
Ga.  130,  46  S.  B.  72.  If  a  consent  Judgment 
is  talEen  under  an  agreement  that  it  is  to  be 
used  only  in  a  particular  way  after  a  certain 
time,  or  only  against  designated  property, 
the  party  will  be  held  to  his  contract,  and 
equity  will  enjoin  against  another  or  differ- 
ent use  being  made  of  the  Judgment  Mark- 
ham  V.  Angler,  57  Ga.  43.  But  it  will  be 
noticed  that  in  these  classes  of  cases  the 
Judgment  was  either  originally  void  because 
fraudulently  obtained,  or  Its  enforcement 
was  enjoined  because  it  was  being  used  con- 
trary to  the  terms  of  the  very  agreement  on 
which  it  had  been  entered.  In  the  present 
case  the  contract  calls  for  exactly  the  form 
of  decree  which  was  taken,  as  well  as  for 
the  exact  use  which  was  to  be  made  undar  it 
There  is  no  allegation  that  at  the  time  of 
making  the  contract  Butler  fraudulently  in- 
tended not  to  pay  the  price  for  the  decree 
operating  as  a  quasi  conveyance  to  the  land 
already  held  by  him  under  the  sheriff's  deed. 
There  is  therefore  nothing  even  within  the 
analogy  of  the  principle  of  Civ.  Code  1895,  S 
3531. 

In  pleadings,  epithets  and  hard  words  are 
not  sufficient  to  make  out  a  case  of  fraud 
when  relief  Is  asked  because  of  its  exist- 
ence. While  a  demurrer  admits  facts  prop- 
erly pleaded,  it  "does  not  admit  a  fraud 
charged,  except  as  the  facts  establish  or  con- 
stitute a  fraud.  A  merely  pro  forma  state- 
ment will  not  do.  The  facts  must  be  stated, 
that  the  court  may  Judge  whether  they 
amount  to  fraud  or  not"  Bellamy  v.  Wood- 
son, 4  Ga.  175,  48  Am.  Dec  221;  Schaifer  v. 
Bacon,  88  Ga.  135;  Kilgo  v.  Castleberry,  88 


Ga.  512,  05  Am.  Dec.  406  (3);  Powell  v. 
Parker,  38  Ga.  644  (1).  Fraud  is  subtle,  and 
slight  drcumstances  may  be  sufficient  to  es- 
tablish its  existence.  But  the  pleadings 
should  at  least  indicate  some  of  the  slight 
circumstances  intended  to  be  proved.  Some 
issuable  and  specific  fact  should  be  stated  so 
as  to  put  the  defendant  on  notice,  even  if  it 
be  only  a  charge  that  he  fraudulently  in- 
tended, while  insolvent  not  to  pay.  In  the 
present  case  there  Is  an  utter  absence  of 
such  allegation,  and  the  only  fact  relied  chi 
to  constitute  fraud  in  1895,  when  the  Judg- 
ment was  taken,  is  Butler's  failure,  on  der 
mand,  in  1900,  to  comply  with  the  former 
promise.  But  while  a  subsequent  breach  of 
a  contract  affords  ground  for  relief,  it  does 
not  constitute  fraud  Infecting  and  vitiating 
the  validity  of  the  original  agreement  This 
is  particularly  so  in  the  present  case,  where 
the  very  contract  required  that  the  execution 
under  the  decree  now  attacked  for  fraud  was 
to  be  levied  on  certain  land,  which  was 
thereupon  to  be  bought  in  by  Butler,  and  the 
property  should  then  be  conveyed  by  him 
by  absolute  deed  to  H.  W.  Miller  and  his 
wife.  The  original  petition  therefore  set  out 
no  cause  of  action  based  upon  the  allega- 
tions of  fraud. 

Nor  did  the  amendment  save  the  case.  It 
may  be  that,  as  Indicated  in  the  opeaklng 
demurrer,  the  land  passing  under  the  trust 
deed  is  now  in  the  hands  of  bona  fide  pur- 
chasers; that  either  for  this  reason,  or  be- 
cause the  plaintiffs  apprehending  that  the 
deed  from  Willis  Miller  to  H.  W.  Millelr,  trus- 
tee, might  be  successfully  attacked  by  But- 
ler, they  ask,  in  the  alternative,  for  damages 
for  the  breach  of  the  contract  under  which 
the  consent  verdict  was  taken.  The  amend- 
ment does  not  attack  the  contract  as  void 
because  the  consideration  moved  to  H.  W. 
Miller  instead  of  to  H.  W.  Miller,  trustee. 
Instead  of  treating  it  as  void,  the  amend- 
ment treats  the  contract  as  valid.  But  if  so, 
the  cause  of  action  thereon  was  not  In  the 
cestuis  que  trust  They  were  not  promisees. 
Hawkins  v.  Central  R.  Co.,  119  Ga.  159,  46 
S.  B.  82.  The  right  to  enforce  the  contract 
was  not  in  the  trustee  or  the  beneflciarle8» 
but  in  H.  W.  Miller  and  wife.  The  demur- 
rer to  the  petition  as  amended  was  therefoce 
properly  sustained.  If  a  part  of  the  plain- 
tiffs have  one  cause  of  action,  and  the  rest 
another,  they  must  assert  the  same  in  sep- 
arate suits.  If  all  or  a  part  of  the  bene- 
ficiaries have  a  cause  of  action  against  But- 
ler alone,  or  against  Butler  and  the  trustee, 
they  must  institute  a  different  form  of  ac- 
tion. 

Whatever  may  be  the  rights  of  the  parties 
in  another  suit  there  was  no  «rror  in  sus- 
taining the  demurrer  to  the  present  proceed- 
ing, and  the  Judgment  Is  affirmed.  All  the 
Justices  concur. 
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JOHNSON  ▼.  McKAY. 
(Supreme  Court  of  Georgia.    Jan.  28,  190S.) 

I4M  ^BROENS— DE8GBIFTTON  OV  PEOPEBTT— FA- 

BOL  XVIDENOE— BBS  JT7DI0ATA— 

FBAUI>~nBW  TBIAL. 

In  March,  1895,  A.  filed  a  petition  to  recover 
from  B.  a  tract  of  1.143  acres  of  land  (describ- 
ed by  naming  coterminous  owners),  alleging  that 
the  same  descended  to  her  aa  the  sole  heir  of 
her  husband,  who  was  the  brother  of  the  de- 
fendant B.,  but  that  said  land  was  then  held  and 
claimed  by  B.  under  an  improper  construction  of 
a  contract  made  in  1856,  relating  to  the  diyision 
of  land  between  her  husband,  his  mother,  and 
B.  In  April,  1895.  B.  filed  his  answer,  admit- 
ting possession,  ana  claiming  title  by  yirtue  of 
such  contract,  the  terms  of  bis  father  s  will,  and 
the  death  of  his  brother  without  Children. 
Pending  the  suit,  the  plaintiff  A.,  in  October, 
1895,  mortgaged  to  J.  two  tracts  which  went  to 
form  a  part  of  the  1,143  acres.  Thereafter  a 
decree  was  entered  that  the  land  referred  to  in 
the  petition,  described  by  reference  to  then  co- 
terminous owners,  was  the  property  of  B.  Held: 

1.  That  the  description  of  the  property  as  set 
out  in  the  pleadings  was  sufficient  to  operate  as 
lis  pendens. 

2.  That  parol  evidence  war  admissible  to  show 
that  the  property  mortgaged  formed  a  part  of 
the  land  referred  to  in  the  pending  suit.  - 

8.  That,  in  the  absence  of  fraud  or  collusion, 
J.,  the  mortgagee,  was  bound  by  the  decree  sub- 
sequently entered  in  the  cause,  finding  against 
the  mortgagor  and  in  favor  of  B.,  even  though 
he  had  no  actual  notice  of  the  pendency  of  the 
suit  when  he  took  the  mortgage. 

4.  The  fact  that  costs  were  taxed  against  B. 
In  the  equity  cause  was  not  sufficient  to  estab- 
lish the  existence  of  fraud  so  as  t)  relieve  J. 
from  being  bound  by  the  decree. 

5.  Even  if  the  plaintiff's  evidence  aa  to  pos- 
session b^  the  mortgagor  was  sufficient  to  make 
out  a  prima  facie  case,  there  was  like  evidence 
sufficient  to  rebut  the  same. 

6.  Oonsidering  the  want  of  certainty  as  U>  the 
description  of  the  land  mortgaged,  the  dispute 
as  to  possession,  and  the  effect  of  the  decree, 
there  was  nothing  in  the  rulings  as  to  admis- 
sion or  exclusion  of  evidence  or  in  the  diarge 
of  the  court  which  required  the  grant  of  a  new 
triaL 

(Syllabus  by  the  Oourt) 

Error  from  Superior  Ck>i]rt,  Jonea  County ; 
H.  G.  Lewla,  Judge. 

Claim  case  between  J.  C.  Johnsoa  and  H. 
A.  McKay.  Judgment  for  defendant  and 
plaintiff  brings  error.    Affirmed. 

On  October  1, 1895,  Mrs.  Julia  McKay  exe- 
cuted a  moTtg&ge  to  J.  C.  Johnson  on  several 
tracts  of  land  in  Jones  comity.  Among  the 
property  thus  mortgaged  was  "all  that  tract 
of  land  in  Jones  county,  Georgia,  containing 
153  acres,  known  as  the  'Zachariah  Emerson 
Place,'  part  of  lots  No.  125  In  the  11th  Dis- 
trict, and  part  of  Na  not  known."  Also 
^the  Thomas  Bazemore  place,  containing  196 
acres,  more  or  less,  joining  the  land  of  Sarah 
Emerson,  Elisha  Owens,  Madison  T.  Baze- 
more, and  H.  D.  McKay."  The  execution  and 
levy  followed  the  description  in  the  mort- 
gage. H.  A.  McKay,  executor  of  G.  W.  F. 
McKay,  filed  a  claim.  At  the  trial  the  plain- 
tiff introduced  a  deed  from  Hammock,  admin- 
istrator of  Zachariah  Emerson,  to  Hugh  Mc- 
Kay, dated  September  5,  1854,  describing 
the  158-acre  tract  as  in  the  mortgage.    Also 


a  deed  from  Thomas  J.  Bazemore  to  Hugh 
McKay,  dated  S^tember  28,  1848,  describ- 
ing the  196-acre  tract  exactly  as  it  was  de- 
scribed in  the  mortgage.  It  was  admitted 
that  the  mortgagor,  Mrs.  Julia  McKay,  was 
the  sole  heir  at  law  of  Hugh  McKay.  Plain- 
tiff testified  that  Hugh  McKay  was  In  pos- 
session of  these  two  places  at  the  time  of 
his  death,  and  that  after  his  death  Ids  widow 
went  into  possession  thereof,  and  remained 
in  possession  until  she  settled  the  suit  be- 
tween herself  and  George  McKay.  These  two 
places  adjoined  and  lay  broadside  of  each 
other.  She  was  in  possession  of  these  lands 
at  the  date  of  the  execution  of  the  mort- 
gage to  the  plaintiff.  On  cross-examination 
he  testified  that  he  knew  she  was  in  posses- 
sion from  going  on  the  land  with  her  and  in 
assisting  in  collecting  the  rent  Did  not  re- 
member what  was  the  year.  "I  may  have 
stated  in  the  former  trial  that  what  I  knew 
about  her  possession  I  got  from  her."  Do 
not  know  when  the  husband  died.  "My  rec- 
ollection is  that  she  was  in  possession  in 
1894.  What  I  know  about  her  possession  Is 
what  she  told  me,  and  from  going  upon  the 
place  with  her  to  collect  the  rent  The  mort- 
gage is  dated  October  1,  1895.  She  was  col- 
lecting rents  for  that  place  at  that  time.  I 
got  the  description  of  the  land  from  the  deeds 
placed  in  my  possession."  There  was  much 
evidence  seeking  to  establish  the  boundaries 
of  the  Bkaerson  and  Bazemore  places  describ- 
ed in  the  mortgage,  and  a  plat  thereof,  made 
by  Childs,  a  surveyor,  who  ran  the  lines  ac- 
cording to  information  derived  from  persons 
who  pointed  out  a  hedge  row  which  forms  a 
part  of  one  of  the  lines,  and  Indicated  what 
they  thought  were  the  lines.  MaJ.  Jones, 
who  pointed  out  some  of  the  lines  and  assist- 
ed the  surveyor,  testified:  ''I  do  not  think 
I  could  go  around  any  of  these  places  now 
and  show  the  lines.  I  do  not  know  anybody 
that  could."  The  surveyor  who  made  the 
map  testified  that  It  was  "correct,  according 
to  the  information  obtained  from  Major 
Jones.  Lot  125  in  the  11th  District  is  from 
five  to  seven  miles  away  from  these  lands." 
Other  witnesses  for  the  plalntUf  testified  as 
to  what  they  knew  concerning  the  bound- 
aries of  the  two  tracts,  stating  also  that  what 
they  knew  as  the  Bazemore  and  Emerson 
places  would  be  contained  in  a  tract  of  1,143 
acres  as  the  same  was  described  in  the  peti- 
tion resulting  In  the  decree  on  which  claim- 
ant relied.  The  evidence  for  the  claimant 
tended  to  show  that  it  was  impossible  to 
identify  the  lines  of  the  Bazemore  and  Emer- 
son places  on  which  the  plaintiff  claimed  to 
have  a  mortgage.  The  claimant  also  Intro- 
duced the  record  of  a  suit  between  Mrs.  Julia 
McKay  and  George  W.  McKay.  In  it  she  set 
out  a  contract  made  In  1856  between  Sarah 
McKay  and  her  two  sons,  Hugh  and  €^rge. 
It  recited  that  Sarah  McKay  was  the  owner 
of  certain  property  for  life,  that  she  had 
theretofore  given  to  her  two  sons  certain 
property,  and  that  they  had  divided  it  among 
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themselves.  Under  this  division  1,143  acres 
therein  described  had  been  assigned  as  the 
portion  belonging  to  Hugh  McKay.  **Thi8 
agreement  is  only  to  affect  property  that  has 
come  into  possession  of  the  said  George  and 
Hugh  from  the  said  Sarah,  and  not  what  may 
have  come  into  their  possession  from  other 
sources,  there  having  been  land  and  rail- 
road stock  heretofore  sold  and  the  proceeds 
of  the  same  have  been  equally  divided  be- 
tween the  two  sons.  They  are  hereby  prohib- 
ited from  calling  on  each  other  to  respond  for 
any  part  of  the  proceeds  thereof,  further 
than  has  already  been  done."  There  was 
also  attached  a  copy  of  the  will  of  Hugh  Mc- 
Kay, the  husband  and  father  of  the  parties 
to  this  agreement,  in  which  the  devise  of  his 
estate  was  to  his  wife  for  life,  and  after  her 
death  the  property  was  to  be  equally  divided 
between  the  two  sons,  or  the  whole  to  go  to 
the  survivor  of  them,  should  they  not  then 
not  be  both  in  life,  to  them  and  their  heirs 
forever.  The  theory  of  her  petition  was  that 
under  the  contract  of  1856  the  1,143  acres  of 
land  became  the  absolute  property  of  the 
mortgagor,  Julia  McKay's  husband,  Hugh, 
but  that  when  the  latter  died  in  1891  Greorge 
McKay  improperly  entered  and  took  posses- 
sion of  the  land  claiming  the  same  as  his 
own.  The  petition  alleged  that  George  had 
possession  of  the  papers,  and  petitioner  was 
not  able  accurately  to  describe  the  property. 
She  did,  however,  describe  the  1,143-acre 
tract  as  adjoining  M.  T.  Bazemore  on  the 
east,  William  Paulk  on  the  north,  Gordon 
on  the  northeast,  Finney  on  the  southwest, 
George  McKay  on  the  southeast;  said  lands 
lying  on  the  waters  of  Town  creek,  in  Jones 
county.  This  petition  alleged  that  these 
lands  were  acquired  by  Sarah  McKay  by 
purchase  from  various  persons  with  the  pro- 
ceeds of  property  bequeathed  for  life  by  her 
husband;  that  Sarah  McKay  died  in  186- ; 
and  that  petitioner's  husband,  Hugh  McKay, 
died  in  1891.  This  petition  was  filed  on 
March  25,  1895.  George  McKay's  answer  to 
this  suit  was  filed  on  April  16,  1895,  several 
months  before  the  execution  of  the  mortgage 
from  Julia  McKay  to  Johnson,  the  plaintiff 
in  fl.  fa.  In  his  answer  he  admitted  pos- 
session of  the  1,143  acres,  claiming  that  right 
of  possession  and  title  vested  in  him  under 
the  contract  of  1856  and  the  will  of  his  father 
on  the  death  of  Hugh  McKay,  petitioner's 
husband,  without  cliildren.  On  October  19, 
1896,  there  was  a  verdict  finding  "for  the 
defendant  the  premises  In  dispute  covered 
by  the  declaration."  A  decree  was  entered 
accordingly,  but  the  land  was  described  as 
1,123  acres,  more  or  less;  and,  instead  of 
following  the  petition  and  contract,  naming 
the  coterminous  proprietors  as  they-  existed 
in  1856,  the  decree  gave  the  names  of  the  co- 
terminous proprietors  as  they  existed  at  the 
time  it  was  entered.  This  appears  firom  the 
testimony  of  a  witness  (Tom  Gordon)  who 
shows  that  the  adjoining  landowners  as  de- 
scribed in  the  decree  would  have  been  a  good 


description  of  the  entire  tract  of  which  Hugh 
McKay  died  in  possession.  And  by  other  evi- 
dence in  the  case  it  appears  that  the  Baze* 
more  and  Emerson  places  were  included  in 
the  land  of  which  he  died  possessed.  In  the 
decree  there  was  an  order  that  the  defendant 
pay  costs.  The  claimant  relied  on  the  de- 
cree, the  contract  of  1856,  the  will  of  Hugh 
McKay,  Sr.,  and  offered  evidence  to  show 
that  George  McKay,  the  claimant's  testator, 
was  in  possession  of  the  1,143  acres  containing 
the  Bazemore  and  Emerson  places  at  the  time 
of  the  execution  of  the  mortgage.  He  offer- 
ed evidence  that  one  of  the  places  was  not 
cleared,  that  the  other  one  was  rented,  and 
that  George  McKay  collected  the  rent  for 
1895. 

There  have  been  three  trials  in  the  case. 
The  plaintiff  in  fi.  fa.  made  a  motion  for  a 
new  trial  on  the  ground  that  the  verdict  was 
contrary  to  law  and  to  the  evidence,  and  be- 
cause the  court  erred:  (1)  In  the  charge  on 
the  subject  of  lis  pendens  and  the  notice  by 
the  suit  between  Julia  McKay  and  George 
McKay.  (2)  In  allowing  parol  evidence  to 
be  considered  to  show  that  the  Bazemore  aitd 
Emerson  places  were  included  in  the  proper- 
ty thereinr  referred  to,  movant  contending 
that  the  suit  would  only  be  notice  affecting 
him  if  it  on  its  face  showed  that  the  Baze- 
more and  Emerson  places  formed  a  part  of 
the  subject  of  the  controversy.  (3)  In  re- 
fusing to  permit  Johnson  to  testify  that  he 
had  no  actual  notice  of  the  suit  (4)  In  ex- 
cluding the  evidence  of  Johnson  that  he  knew 
where  the  lines  of  the  home  place  were ;  that 
Hugh  McKay  showed  him  the  lines.  (5)  In 
admitting  the  evidence  of  MaJ.  Jones  (on 
cross-examination):  "I  only  know  what 
Childs  surveyed  from  what  Henry  McKay 
told  me.  According  to  what  Henry  showed 
me,  he  was  not  on  the  Emerson  line."  This 
was  objected  to  as  hearsay.  The  motion  was 
overruled,  and  the  plaintiff  excepted. 

Hardeman  ft  Moore  and  R.  N.  Hardeman, 
for  plaintiff  in  error.  Johnson  &  Johnson, 
for  defendant  in  error. 

LAMAR,  J.  (after  stating  the  foregoing 
facts).  The  mortgage  of  1895  described  the 
property  as  in  the  deeds  of  1848  and  1854. 
Neither  of  these  deeds  gave  comers,  courses, 
lines,  or  distances.  One  did  not  name  the 
adjoining  landowners,  and  the  other  gave 
the  coterminous  proprietors  as  they  existed  in 
1848.  Naturally,  in  half  a  century  there  had 
been  great  and  radical  changes  in  this  re- 
gard. And  while  the  descriptions  in  neither 
the  deeds  nor  the  mortgage  were  void,  as 
ruled  when  the  case  was  here  before  (119 
Ga.  196,  45  S.  E.  992),  yet  it  was  necessary 
to  resort  to  extrinsic  evidmce  to  show  that 
the  land  levied  on  was  that  described  in  the 
fi.  fa.  Whether  this  burden  was  carried  in 
the  first  instance  by  the  plaintiff,  or  whether 
it  was  rebutted  by  the  claimant's  testimony, 
was  a  question  for  the  Jury.  The  inherent 
difficulties  of  the  plaintiff's  case  in  this  r*^ 
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gard,  the  change  of  coterminous  proprietors, 
the  destruction  of  buildings  and  fences,  the 
obliteration  of  old  lines .  resulting  from  the 
lapse  of  time  were  increased  by  the  special 
obliteration  due  to  the  fact  that  these  two 
lots  were  included  in  a  still  larger  tract  of 
1,143  acres,  ^  held  by  the  same  person  for 
more  than  40  years.  While  there  was  some 
evidence  that  the  Bazemore  and  Emerson 
places  were  in  possession  of  the  mortgagor  In 
1895,  that  fact  really  added  little  to  the  de- 
scription, because  there  was  no  evidence  as 
to  the  extent  of  these  places.  The  plaintiff 
in  fi.  ta,,  contends  that  the  petition  filed  In 
March,  1895,  did  not  operate  as  notice  by 
way  of  Us  pendens  when  he  took  the  mort- 
gage in  October,  1895,  because  of  the  insuffi- 
cient description  of  the  land  therein  sued  for, 
and  because  the  contract  of  1866  recited  that 
the  division  therein  alluded  to  did  not  af- 
fect lands  previously  acquired  by  either  of 
the  sons.  He  claims  that  it  could  not  apply 
to  the  Bazemore  and  Emerson  places,  be- 
cause the  deeds  to  those  two  tracts  had  been 
made  to  Hugh  McKay  in  1848  and  1854. 
The  fact  that  Hugh  McKay  had  acquired 
these  two  places  before  1856  necessarily  led 
to  the  conclusion  that  they  were  excepted 
out  of  the  agreement  For  the  petition  dis- 
tinctly alleges  that  the  1,143  acres  had  been 
acquired  by  Sarah  McKay  by  purchase  from 
various  persons  with  the  proceeds  of  prop- 
erty bequeathed  to  her  for  life  by  her  hus- 
band. It  is  entirely  possible  that  she  could 
with  these  proceeds  have  bought  these  Very 
lots  from  her  son  Hugh. 

Nor  was  there  any  error  in  excluding  the 
testimony  of  the  plaintiff  that  he  had  no 
actual  knowledge  of  the  suit  when  he  took 
the  mortgage.  The  very  purpose  of  the  rule 
of  lis  pendens  Is  to  charge  with  notice  in 
law  when  there  is  no  notice  In  fact  Civ. 
Code  1895,  S  3936.  There  was  evidence  from 
which  the  jury  could  have  found  that  George 
McKay  was  in  possession  of  the  mortgaged 
property.  That  itself  was  notice.  The 
mortgagee  therefore  took  subject  to  that  no- 
tice, as  well  as  to  the  notice  imparted  by  the 
suit  There  is  no  contention  that  the  decree 
rendered  in  that  suit  was  not  binding  on  the 
mortgagor  and  the  mortgagee,  unless  it  was 
void  for  collusion.  There  was  no  evidence 
tending  to  show  the  existence  of  any  fraud, 
except  that  the  plaintiff  contends  that  the 
decree  putting  the  cost  on  the  defendant  in- 
dicates that  there  had  been  a  settlement 
But  the  verdict  was  generally  for  the  defend- 
ant It  was  an  equity  case.  The  costs  could 
therefore  be  taxed  against  either  party.  Civ. 
Code  1895,  9  4850.  Even  if  it  was  improper, 
only  George  McKay  could  complain.  Cer- 
tainly the  fact  that  he  was  required  to  pay 
the  costs  is  not  sufficient  to  avoid  a  decree 
otherwise  in  his  favor. 

The  charge  that  the  description  of  the  land 
mentioned  in  the  pleadings  must  have  been 
sufficient  to  put  Johnson  npon  inquiry  as  to 
whether  it  included  the  Bazemore  and  Emer- 


son places  was  not  error  against  the  plaintiff. 
The  petition  gave  the  outside  boundaries  of 
the  1,143  acres,  and  was  sufficient  to  identify 
.the  whole  tract  so  as  to  operate  as  lis  pen- 
dens. It  was  obviously  necessary  to  resort 
to  parol  testimony  to  show  that  a  part  was 
included  in  a  properly  described  whole. 
Barely,  if  ever,  does  a  description  of  an  en- 
tire tract  contain  a  proper  description  of  a 
portion  in  the  center  of  the  tract. 

There  was  nothing  requiring  the  grant  of  a 
new  trial  in  the  exclusion  of  evidence  as  to 
what  others  had  stated  to  the  witness  about 
the  line.  It  is  extren^ely  doubtful  whether 
any  of  the  land  mortgaged  could,  under  the 
evidence,  have  been  so  marked  and  identl- 
fled  as  to  enable  it  to  be  properly  described 
by  the  levying  officer  in  making  conveyance 
as  a  result  of  the  sherifTs  sale.  Certainly, 
the  mortgage  itself  contained  no  such  de- 
scription. But  at  last  the  case  is  controlled 
by  the  fact  that  the  petition  of  the  mortga- 
gor showed  that  the  1,143  acres  were  in  pos- 
session of  George  McKay,  claiming  title  by 
reason  of  a  certain  contract  and  will;  that 
George  McKay  filed  his  answer  admitting 
the  possession  and  asserting  the  title;  and 
that  this  petition  and  answer  were  filed 
months  before  the  plaintiff  took  his  mort- 
gage. It  further  appears  that  the  mortgaged 
property  was  a  part  of  the  1,143  acres. 
There  is  no  proof  that  tile  judgment  finding 
that  the  land  belonged  to  George  McKay  was 
the  result  of  fraud  or  collusion.  This  judg- 
ment bound  the  mortgagor  and  the  plaintiff, 
who  was  in  privity  with  her.  Considering 
the  case  as  a  whole,  and  Irrespective  of  the 
other  assignments  of  error  which  could  not 
be  controlling,  the  judgment  is  affirmed.  All 
the  Justices  concur. 


(121  Ga.  803) 
POWELL  V.  GEORGIA,  F.  ft  A.  BY.  00. 

(Supreme  Court  of  Georgia.    Jan.  28,  1905.) 

APPBAI/— REVIEW— BULINGS  OF  EVIDEFCB— OOW- 

TBACT— CONSIDERATION— ACTION    FOB 

SERVICES— INSTRUCTIONS. 

1.  In  order  to  properly  present  for  decision 
by  the  Supreme  Cx>urt  the  question  whether  or 
not  error  was  committed  in  admitting  given  evi- 
dence, the  complaining  party  must  make  it  ap- 
pear not  only  that  the  evidence  was  admitted 
over  his  objection,  but  also  what  grounds  of  ob- 
jection he  urged  before  the  trial  court  at  the 
time  the  evidence  was  offered. 

2.  Where  the  promoters  of  a  railroad  mutual- 
ly agree  to  render  without  compensi^tion  their 
personal,  services  in  furthering  the  enterprise, 
one  of  them  who  performs  services  in  pursuance 
of  the  agreement  cannot  exact  payment  there- 
for from  the  railway  corporation  receiving  the 
benefit  of  the  same.  Such  an  agreement  does 
not  lack  a  good  and  valuable  consideration ;  and, 
though  the  corporation  be  not  a  party  thereto, 
it  may,  as  matter  of  defense,  negative  any  im- 
plied promise  on  its  part  to  pay  for  the  serv- 
ices so  rendered  by  showing  that  they  were  per- 
formed for  its  benefit  under  that  agreement. 
If  one  of  the  parties  to  it  is  a  partnership,  the 
members'  of  wnich  assent  to  its  terms  and  un- 
dertake to  comply  therewith,  services  perform- 
ed by   one  of  the  partners  are  legally  to  be 
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regarded  as  having  been  rendered  by  the  part- 
nership,  and  not  by  him  aa  an  individual. 

8.  Tlie  coort  fnlly,  fairly,  and  correctly  Bub- 
mitted  to  the  Jnry-  the  contention  of  the  plain- 
tiff that  the  services  performed  by  him  were 
rendered,  not  In  pnrsnance  of  any  such  agree- 
ment, but  under  circumstances  from  which  the 
law  would  imply  a  promise  by  the  defendant 
company  to  pay  therefor  what  they  were  rea- 
sonably worth. 

4.  A  charge  to  the  effect  that  it  is  incumbent 
on  a  plaintiff  to  make  out  his  case,  in  every 
essential  element,  "to  the  satisfaction  of  the 
jury,"  is  not  calculated  to  so  operate  to  his  prej- 
udice as  to  afford  cause  for  a  new  trial,  when  it 
appears  that  he  made  no  request  to  charge  as 
to  how  the  burden  of  proof  resting  upon  him 
could  be  successfully  carried. 

5.  In  charging  upon  the  contentions  of  the  de- 
fendant, the  court  did  not  express  any  opinion 
as  to  what  had  been  proved ;  the  evidence  fully 
warranted  the  finding  of  the  jurv;  and  for  no 
reason  assigned  should  the  verdict  be  set  aside. 

(Syllabus  by  the  Court.) 

Error  from  Oity  Gonrt  of  Bainbridge;  B. 
B.  Bower,  Judge. 

Action  by  M.  D.  Powell  against  the  Geor- 
gia, Florida  &  Alabama  Railway  Company. 
Judgment  for  defendant  Plaintiff  brings 
error.    Affirmed. 

T.  S.  Hawes  and  Toomer  &  Reynolds,  for 
plaintiff  in  error.  Donalson  &  Donalson,  for 
defendant  in  error. 

EVANS,  J.  The  plaintiff  below,  M.  D. 
Powell,  brought  sfllt  against  the  Georgia, 
Florida  &  Alabama  Railway  Company,  for- 
merly the  Georgia  Pine  Railway  Company, 
for  16,000,  In  which  amount  the  plaintiff  al- 
leged the  defendant  company  was  indebted 
to  him  for  Bervices  rendered  by  him  in  pro- 
curing its  right  of  way,  superintending  the 
construction  of  its  roadbed,  etc.  The  de- 
fendant filed  an  answer  denying  all  liability 
in  the  premises.  On  the  trial  the  plaintlir 
introduced  evidence  tending  to  show  he  had 
pTerformed  services  in  behalf  of  the  company 
as  alleged,  which  services  he  had  been  in- 
duced to  perform  under  an  implied,  if  not  an 
express,  promise  Wk  the  part  of  the  com- 
pany's officials  to  pay  therefor.  The  defend- 
ant, on  the  other  hand,  introduced  evidence 
in  support  of  its  contention  that  such  serv- 
ices as  were  rendered  by  the  plaintiff  were 
performed  by  him  in  compliance  with  an 
understanding  between  the  promoters  of  the 
enterprise,  of  whom  he  was  one,  that  they 
were  to  receive  no  compensation  for  their 
services  in  building  the  road,  as  they,  in 
their  capacity  of  stockholders,  would  be  mu- 
tually benefited  by  the  construction  of  the 
road,  which  they  contemplated  selling  at  a 
profit  after  it  was  completed  between  two 
designated  points.  The  jury  returned  a  ver- 
dict in  favor. of  the  defendant,  whereupon 
the  plaintiff  made  a  motion  for  a  new  trial, 
which  was  overruled  by  the  court,  and  he 
excepted. 

1.  It  appears  that  Powell  Bros.,  a  partner- 
ship composed  of  the  plaintiff  and  his  broth- 
er E.  R.  Powell,  subscribed  to  stock,  and 
Kas  largely  interested  in  the  success  of  the 


project  of  building  the  road,  as  were  Henry 
Bruton.  and  J.  P.  Williams,  other  promoters 
of  the  enterprise.  ,  The  defendant  offered 
witnesses  who  testified  that  both  of  the 
members  of  the  firm  of  Powell  Bros,  agreed 
that  they  would,  in  order  to  subserve  the  in- 
terests of  that  firm,  contribute  their  per- 
sonal services  in  securing  a  right  of  way 
and  superintending  the  construction  oC  the 
road,  provided  Bruton  and  Williams  would 
likewise,  without  compensation,  lend  their 
aid  in  promoting  the  project,  and  that  it  was 
under  this  arrangement,  which  was  assented 
to  and  carried  out  by  all  parties  at  interest, 
that  the  plaintiff  rendered  the  services  per- 
formed by  him.  The  defendant  al&o  tender- 
ed in  evidence  a  letter  dated  July  27,  1888» 
of  which  the  following  is  a  copy:  "Mr.  J.  P. 
Williams,  Prest,  Savannah  Ga. — Dear  Sir: 
Tour  favor  of  the  9th  inst  just  received. 
As  I  have  been  away  from  home  for  two 
wedcs  or  would  have  replied  to  you  earli^. 
I  don't  think  Mr.  Henry  Bruton  will  attempt 
to  put  in  any  account  for  services  rendered 
the  G.  P.  Ry.  Co.  as  he  very  well  under- 
stands the  agreement  in  regards  to  salaries, 
before  the  commencement  of  the  construc- 
tion of  the  road,  and  I  will  certainly  oppose 
paying  Mr.  Bruton  for  any  services  he  has 
rendered  to  the  G.  P.  Ry.  Co.,  as  I  did  tiard 
work  and  for  a  long  time,  but  did  not  expect 
one  cent  for  it,  as  it  was  my  understanding 
tliat  we  was  to  attend  to  the  work  without 
any  salaries  for  services.  Tours  truly,  E.  R. 
Powell."  Complaint  is  made  in  the  motion 
for  a  new  trial  that  the  court  ei^ed  in  ad- 
mitting this  letter  "over  plaintiff's  objec- 
tion," but  what  objection  he  urged  against 
its  admission  is  not  stated.  Such  an  assign- 
ment of  error  cannot  be  considered  by  this 
court,  for  the  reason  that  it  is  incumbent  on 
a  plaintiff  in  error  to  make  it  appear  what 
were  the  grounds  of  objection  stated  to  the 
trial  court  at  the  time  the  evidence  objected 
to  was  offered  by  the  opposite  party.  Tilley 
y.  McJunkin,  116  Ga.  426,  42  S.  B.  741; 
Butts  r.  States  118  Ga.  760,  46  S.  B.  693.  It 
is  true  in  the  present  case,  as  the  Chief  Jus- 
tice remarked  was  true  in  the  case  of  Frey 
r.  Macon  Sash  Co.,  112  Ga.  244,  87  S.  E.  376, 
that,  "In  making  the  motion  for  a  new  trial, 
reasons  were  assigned  why  the  evidence  was 
inadmissible;  but,  as  has  been  frequently 
held,  this  court  cannot  consider  such  reasons 
where  it  does  not  appear  that  the^  were  pre- 
sented to  the  trial  judge  at  the  time  the  evi- 
dence was  offered." 

2.  In  view  of  the  evidence  summarised  in 
the  preceding  division  of  this  opinion,  it  is 
obvious  that  there  is  no  merit  in  the  further 
complaint  of  the  plaintiff  that  the  evidence 
did  not  warrant  the  court  in  submitting  to 
the  Jury  the  contention  of  the  defendant  that 
the  services  for  which  the  plaintiff  sought 
compensation  were  really  rendered  to  the 
company  by  the  firm  of  Powell  Bros.,  and  not 
by  M.  D.  Powell,  the  plaintiff,  as  an  individu- 
al   The  court  further  instructed  the  jury,. 
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In  effect,  that  If  tbe  plaintiff  performed  the 
services  rendered  under  an  agreement  to 
which  Bruton,  WUliams,  and  Powell  Bros, 
were  parties,  whereby  none  of  these  parties 
was  to  receive  compensation  for  services  ren- 
dered In  furthering  the  enterprise,  then  the 
plaintiff  could  not  legally  call ^  on  the  defend- 
ant company  for  payment  for  the  services 
performed  by  him  of  which  it  received  the 
benefit  Exception  is  taken  to  this  portion 
of  the  charge  on  the  grounds  (1)  that  it  pre- 
cluded the  Jury  from  finding  that  the  com- 
pany had  made  an  implied  promise  to  pay 
the  plaintiff  for  his  services ;  (22)  that  the  al- 
leged agreement  was  without  consideration; 
and  (3)  the  company,  not  being  a  party  there- 
to, could  take  no  advantage  thereof,  even  if 
it  was  operative  and  binding  on  the  persons 
who  entered  into  it  Evidently  these  conten- 
tions grow  out  of  a  misapprehension  Of  the 
law.  The  mutual  promises  of  the  parties  to 
the  agreement  to  perform  services  withoat 
compensation  constituted  a  valid  considera- 
tion for  the  obligations  each  assumed  under 
that  agreement  By  express  covenant  the  de 
fendant  company  was  to  receive  the  benefits 
of  this  agreement;  and  it  follows,  necessa- 
rily, that  in  accepting  the  fruits  thereof  the 
company  in  no  wise  impliedly  promised  to 
pay  the  plaintiff  anything  for  services  per- 
formed by  him  in  compliance  with  this  agree- 
ment 

3.  The  court  fully  and  fairly  submitted  to 
tbe  jury  tbe  contention  of  the  plaintiff  that 
he  had  never  been  a  party  to  any  such  agree- 
ment, but  had  performed  services  for  the 
company  under  circumstances  from  which 
the  law  would  imply  a  promise  on  the  part 
of  the  company  to  pay  him  therefor  what 
they  were  reasonably  worth.  On  the  other 
hand,  the  court  instructed  thci  Jury  that  the 
plaintiff  was  bound  to  show  he  performed 
the  alleged  services  "under  some  contract  ei- 
ther express  or  implied."  This  charge  is  ex- 
cepted to  on  the  ground  that  it  excluded  from 
the  consideration  of  the  jury  "any  services 
which  may  have  been  rendered  to  defend- 
ant, by  plaintiff  and  accepted  by  it"  for 
which  services  the  law  would  imply  a  prom- 
ise to  pay,  "though  not  performed  under  any 
express  or  implied  contract'*  We  infer  that 
the  criticism  thus  sought  to  be  made  on  the 
charge  is  that  the  jury  may  have  understood 
tbe  court  to  mean  that  the  plaintiff  was 
bound  to  show  that  there  was  an  express  or 
Implied  contract  made  before  he  performed 
any  services.  The  jury  could  not  have  receiv- 
ed this  impression,  for  in  the  same  connec- 
tion the  court  stated  to  the  jury  that  "an 
implied  contract  would  be  any  action"  by  the 
defendant  company,  or  conduct  on  its  part 
such  "as  induced  Powell  to  perform  the  serv- 
ices," acceptance  by  the  company  of  his  serv- 
ices, and  ratification  of  their  performance. 
The  court  further  charged:  "If  there  is  no 
express  contract  then  it  might  be  under  some 
implied  contract;  some  contract  that  arose 
frouj  the  action  and  conduct  of  the  parties; 


r  arose  from  the  fact  that  he  went  forth  and 
performed  the  services,  and  the  defendant  ac- 
cepted the  services,  and  encouraged  him  in 
performing  them,  and  ratified  or  enjoyed  by 
taking  the  benefit  of  the  services."  The 
plaintiff  insists  that  this  instruction  was  er- 
roneous, in  that  it  cut  off  all  right  to  a  re- 
covery, save  in  the  event  the  jury  should 
"find  that  the  services  rendered  by  the  plain- 
tiff to  defendant  had  been  noticed  or  en- 
couraged by  the  defendant"  The  pohjt  is 
not  well  taken.  The  court  merely  informed 
the  jury  that  xmder  such  circumstances  as 
were  detailed,  the  law  would  imply  a  prom- 
ise to  pay.  The  term  •Noticed"  was  not  em- 
ployed; nor  did  the  court  by  this  charge 
make  it  incumbent  on  the  plaintiff  to  show, 
as  a  condition  precedent  to  a  recovery,  that 
the  company  "encouraged"  him  in  perform- 
ing services  in  Its  behalf.  The  charge  was  in 
accord  with  the  evidence  on  which  the  plain- 
tiff relied  as  disclosing  that  the  officials  of 
the  company  knew  that  the  plaintiff  was  as- 
sisting in  constructing  its  road,  encouraged 
him  to  continue  his  services,  and  ratified  his 
action  by  accepting  the  fruits  of  his  toil,  and 
enjoying  the  benefits  fiowing  therefrom.  If 
the  plaintiff  desired  any  further  instructions 
to  the  jury  on  this  line,  he  should  have  pre- 
sented a  timely  request  in  writing. 

4.  In  another  ground  of  the  motion  for  a 
new  trial,  exception  is  taken  to  the  follow- 
ing charge:  •*When  the  plaintiff  brings  a  suit 
Into  court,  the  burden  of  proof  is  on  him  to 
make  out  his  case  to  the  jury  to  the  satis- 
faction of  the  Jury  in  every  essential  ele- 
ment" The  assignment  of  error  on  this 
charge  is  that  "it  imposed  upon  the  plaintiff 
a  greater  burden  than  is  imposed  by  law," 
and  "incorrectly  stated  to  the  jury  the  rule 
of  law  as  to  the  weight  and  preponderance 
of  evidence."  The  court  was  not  undertak- 
ing to  instruct  the  jury  as  to  the  law  relating 
to  the  weight  and  preponderance  of  evi- 
dence, but  merely  to  Inform  them  that  under 
the  law  (Oiv.  Oode  1895,  $  5160)  the  burden 
of  proof  rested  on  the  plaintiff,  not  upon  the 
defendant  and  it  was  necessary  that  the 
plaintiff  should  prove  every  fact  essential  to 
making  out  his  case.  The  court  added:  "The 
burden  would  be  on  Mid  Powell  to  show  that 
he  performed  this  service,  and  that  the  serv- 
ices were  worth  the  amount  that  he  charged 
for  them,  or  such  other  amount  he  claims 
for  them  under  the  proof."  We  fail  to  see 
how  the  plaintiff  was  prejudiced  by  the  court 
telling  the  jury  that  the  burden  was  on  the 
plaintiff  to  establish  these  facts  by  proof 
which  was  to  them  satisfactory,  for  it  left 
them  free  to  find  In  his  favor  If  they  cred- 
ited the  testimony  submitted  In  his  behalf, 
Irrespective  of  the  question  whether  he  had 
established  his  contentions  by  a  preponder- 
ance of  the  evidence.  The  jury  could  not 
have  understood  the  court  to  mean  that  they 
were  at  liberty  to  act  arbitrarily  In  the  mat- 
ter, and  to  capriciously  expect  him  to  pro- 
duce more  or  better  proof  than  was  sulfi- 
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dent  to  satisfy  tbe  minds  of  reasonable  men 
honestly  endeavoring  to  arrive  at  the  real 
truth  of  the  controversy.  If  either  of  the 
parties  desired  the  court  to  specially  charge 
how  the  plaintilf  could  successfully  carry  the 
burden  resting  upon  him,  or  to  charge  on 
the  subject  of  the  weight  or  preponderance 
of  evidence,  a  request  to  so  charge  should 
have  been  presented.  Gunn  v.  Harris,  88 
Ga.  439,  14  S.  E.  593  (5).  In  the  case  cited 
the  losing  party  was  the  defendant,  and  he 
insisted  that  a  charge  on  the  burden  of  proof 
similar  to  that  excepted  to  in  the  present 
case  was  more  favorable  to  the  prevailing 
party  than  the  law  Justified. 

5.  There  was  considerable  difference  of 
opinion  on  the  part  of  the  witnesses  as  to  the 
extent  and  value  of  the  plaintiff*8  services. 
He  complains  that  the  court  charged:  "They 
first  contend  that  the  services  were  perform- 
ed, and  put  further  proof  of  how  each  was 
performed."  The  exception  to  this  charge  Is 
that  'It  contained  an  expression  by  the  court 
that  a  material  fact  in  controversy,  to  wit, 
the  extent  of  the  services  rendered  by  the 
plaintiff  to  defendant,  had  been  proved." 
By  referring  to  the  entire  charge  of  the 
court,  which  is  a  part  of  the  record,  we  find 
that,  in  using  the  pronoun  '*they,"  the  trial 
Judge  referred  to  the  defendant  company. 
But  his  statement  that  it  had  "put  further 
proof  of  how"  the  services  of  the  plaintiff 
had  been  performed  did  not  amount  to  an 
expression  of  opinion  as  to  the  extent  of 
such  services,  or  to  anything  more  than  a 
statement  that  the  defendant  had  introduced 
evidence  as  to  how  they  were  performed. 
The  play  is  apparently  upon  the  use  of  the 
term  **proof,"  rather  than  of  the  word  "evi- 
dence." As  Is  conclusively  evidenced  by  the 
verdict,  the  Jury  either  did  not  dream  that 
the  court  had  expressed  an  opinion  that  the 
extent  of  the  plaintilTs  services  was  shown 
by  the  defendant's  evidence,  or  else  wholly 
disregarded  what  the  court  said  in  this  con- 
nection, and  found  for  the  defendant  on  the 
issue  whether  or  not  the  plaintiff  was  a 
party  to  an  agreement  under  which  he  wat 
to  perform  these  services  without  compen- 
sation. In  other  words,  the  Jury  found  that, 
irrespective  of  the  extent  and  value  of  the 
services  rendered,  he  could  recover  nothing 
from  the  company,  because  he  had  bound 
himself  to  perform  such  services  free  of 
charge  to  it  The  evidence  fully  warranted 
this  finding,  and  for  no  reason  assigned  in 
the  plaintiff's  motion  for  a  new  trial  should 
the  verdict  be  set  aside. 

Judgment  affirmed.  All  the  Justices  cod- 
cur. 
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KBNDRICK  T.  SEABOARD  AIR  LINE  RT. 
(Supreme  Court  of  Georgia.    Jan.  28,  1905.) 

BAHAOADS— III JUBT  TO  TBB8PA88BB— NONSUIT. 

1.  A  railroad  company  owes  to  a  trespasser 
walking  apon  its  tracks  the  duty  not  to  hurt 
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him  willfully  or  negligently  after  his  presence 
becomes  known  to  its  servants  in  charge  of  one 
of  its  trains. 

(a)  In  view  of  the  preaumption  of  negligenoe 
raised  by  law  against  the  oefendant  company, 
the  evidence  introduced  in  bel^alf  of  the  plaintiff 
was  such  as,  if  not  overcome  by  evidence  show- 
ing due  diligence  on  the  part  of  the  company, 
would  authorize  a  recovery  by  the  plalntiflC,  and 
accordingly  it  was  error  to  grant  a  nonsuit 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Amerlcus;  C.  R. 
Crisp,  Judge. 

Action  by  Mamie  Kendrlck  against  the  Sea- 
board Air  Line  Railway.  Judgment  for  de- 
fendant.   Plaintiff  brings   error.    Reversed. 

Williams  &  Harper,  for  plaintiff  in  error. 
B.  A.  Hawkins,  for  defendant  in  error. 

EVANS,  J.  Hozie  Kendrlck  was  killed  by 
the  runnlDg  of  the  cars  of  the  defendant  rail- 
way company,  and  his  widow  sued  for  the 
value  of  his  life.  On  the  trial  the  plaintiff 
offered  evidence  tending  to  show  that  the 
homicide  occurred  under  the  following  cir- 
cumstances: The  deceased  lived  near  the 
city  of  Amerlcus,  and  was  going  from  his 
home  to  Amerlcus,  walking  upon  the  railroad 
track.  When  he  had  reached  a  point  within 
the  yards  of  the  railway  company  near  the 
coal  chute,  he  was  standing  near  the  rail  of 
the  main  line,  watching  a  freight  train,  which 
was  moving  in  his  direction  with  consider- 
able noise.  While  thus  engaged  he  was 
struck  by  an  engine  running  backwards  on 
the  main  line,  and  knocked  about  10  feet  in 
advance  of  the  engine,  and  then  run  over  by 
it  The  switchman  testified  he  was  riding 
on  the  footboard  of  the  engine  which  killed 
the  plaintiff's  husband;  that  the  engine  was 
running  backwards  at  a  speed  of  7  or  8  miles 
per  hour,  and  that  within  about  76  yards  of 
the  place  of  the  catastrophe  he  observed 
something  on  the  track,  and  when  the  en- 
gine approached  to  40  yards  of  the  place  he 
recognized  the  object  to  be  a  man.  He  im- 
mediately gave  a  signal  to  stop,  but,  as  he 
was  standing  on  the  footboard  of  the  tender 
on  the  fireman's  side,  the  signal  was  not  seen 
by  the  engineer.  The  deceased  was  looking 
at  the  freight  train,  which  was  coming  from 
the  east  on  a  parallel  track.  When  the  en- 
gine was  about  three  feet  from  the  deceased, 
he  turned  his  head,  and  apparently  observed 
his  danger,  and  attempted  to  get  off  the 
track.  Just  at  this  time  the  freight  train, 
which  was  going  in  an  opposite  direction 
with  the  engine,  was  passing  the  place  where 
the  deceased  was  standing.  As  soon  as  the 
deceased  was  struck  by  the  engine,  the 
switchman  gave  a  signal  of  distress,  which 
was  answered  by  the  engineer  with  a  blast 
of  the  whistle,  and  the  engine  was  stopped. 
The  engine  was  equipped  with  steam  brake, 
but  no  brake  was  applied  until  after  the 
engine  struck  deceased.  By  applying  the 
brakes  the  engine  could  have  been  stopped 
in  about  10  yards  at  the  rate  of  speed  it  was 
running.    The  homicide  occurred  about  half 
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past  6  o'clock  In  the  month  of  December. 
At  the  time  and  prior  to  striking  plaintiff's 
husband  the  bell  on  the  engine  was  ringing. 
Another  witness  testified  that  he  had  fre- 
quently used  the  railroad  track  through  the 
yard  In  walking  to  and  from  Amerlcus,  and 
had  seen  other  people  "going  backwards  and 
forwards  there  sometime."  Upon  the  con- 
clusion of  the  plaintiff's  evidence  she  was 
nonsuited,  and  the  bill  of  exceptions  com- 
plains of  the  grant  of  the  nonsuit 

The  plaintiff's  husband  was  walking  down 
the'  track  of  the  railway  company  at  the  time 
he  was  killed  by 'the  running  of  the  cars. 
The  proof  that  one  pedestrian  may  have  fre- 
quentiy,  and  others  occasionally,  used  the 
railroad  track  in  the  company's  yards  as  a 
footpath,  is  Insufficient  to  establish  an  im- 
plied license  to  pedestrians  to  use  the  track. 
See  Grady  v.  Railroad  Co.,  112  Ga.  668,  37 
S.  E.  861.  The  plaintiff's  husband  at  the 
time  of  his  death  was  therefore  a  trespasser. 
The  general  rule  Is  that  "as  to  a  tresptisser 
walking  upon  the  track  of  a  railroad  the  duty 
of  observing  ordinary  care  and  diligence  for 
his  protection  does  not  devolve  upon  the 
company's  servants  in  charge  of  a  train  until 
his  presence  upon  the  track  becomes  known 
to  them."  Hambright  v.  Railroad  Co..  112 
Ga.  36,  87  S.  B.  99.  When  the  plaintiff  prov- 
ed that  the  switchman  knew  her  husband 
was  upon  the  track,  then  the  burden  was  on 
the  railway  company  to  show  that  the  death 
could  not  have  been  averted  by  the  exercise 
of  proper  care.  The  company  owed  the  de- 
ceased no  duty  except  not  to  hurt  him  will- 
fully or  negligentiy  after  his  presence  be- 
came known  to  its  servants  in  the  operation 
of  the  locomotive.  Grady  y.  Railroad  Co., 
supra.  But  when  the  company  was  charged 
with  knowledge  of  the  presence  of  a  trespass- 
er on  its  track  it  immediately  owed  the  tres- 
passer the  duty  of  exercising  ordinary  care 
and  diligence  to  prevent  any  injury  to  him. 
The  signal  of  the  switchman  was  not  heeded. 
The  conclusion  of  the  switchman  was  that 
the  signal  could  not  have  been  observed  by 
the  engineer  because  of  his  location  on  the 
footboard  of  the  tender.  Let  this  be  grant- 
ed. The  record  does  not  disclose  whether  or 
not  there  was  a  fireman  on  the  engine.  If 
there  was  a  fireman,  and  he  bad  been  on  his 
box,  he  probably  would  have  observed  the 
signal;  and,  if  he  did  observe  it,  his  duty 
would  have  been  to  have  acted  with  reference 
thereto./  Assuming  there  was  a  fireman,  the 
evidence  is  silent  as  to  his  position,  or  his 
knowledge  of  the  signal.  He  may  have  been 
engaged  in  other  duties  which  would  have 
prevented  him  from  seeing  the  signal,  but 
this  did  not  appear  from  the  evidence.  If 
there  was  no  fireman,  then  it  would  become 
a  question  as  to  whether  the  svritchman  ex- 
ercised due  care  in  placing  himself  on  the 
footboard  of  the  engine  so  that  his  signals 
could  not  be  seen  by  the  engineer.  The 
plaintiffs  evidence  establishing  a  duty  on 
the  part  of  the  railroad's  servants  to  exer- 


cise ordinary  diligence  In  avoiding  any  in- 
Jury  to  the  person  of  the  plaintiffs  husband, 
and  the  factum  of  the  injury  by  the  operation 
of  the  engine,  waa  sufilclent  to  raise  the  pre- 
sumption of  negligence  against  the  company. 
Civ.  Code  1895,  §  2321.  Of  course,  the  de- 
fendant might  show  that  due  care  was  ex- 
ercised BO  as  to  rebut  the  presumption,  but 
until  that  was  done  the  plalntifTs  right  to  re- 
cover existed.  The  court  should  have  sub- 
mitted the  case  to  the  Jury  for  them  to  deter- 
mine whether  the  defendant's  servants  exer- 
cised ordinary  care  after  the  presence  of  the 
deceased  on  the  track  became  known  to  its 
servants,  or  whether,  under  all  the  circum- 
stances, of  the  case,  the  killing  of  the  plain- 
tllTs  husband  was  wanton  or  willful. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(121  Ga.  817) 

BUTLER  et  al.  v.  TIFTON,  T.  ft  G.  RY.  CO. 

(Supreme  Court  of  Georgia.     Jan.  28,  1905.) 

BAILBOADS  —  LOCATION      OF     STATION  —  8PUB 
TRACK— CONTRACT  TO  BUILD — DISMIS- 
SAL OF  SUIT— RES  JUDICATA. 

1.  The  right  of  a  railroad  company  to  con- 
tract for  the.  location  and  maintenance  of  sta- 
tions may  be  restricted  by  the  fact  that  the  pub- 
lic has  an  interest  in  the  times  and  places  for 
Stoppage  of  trains  to  receive  and  discharge 
freight  and  passengers. 

2.  There  is  no  such  restriction  on  the  com- 
pany's power  to  contract  to  build  a  spur  track 
from  its  main  line  to  a  sawmill  or  other  private 
enterprise. 

3.  The  validity  of  such  contract  was-  recogniz- 
ed in  Tifton  Co.  v.  Bedgood  ft  Co..  43  S.  B. 
257,  116  Ga.  949.  951,  and  it  was  not  error  to 
overrule  the  demurrer. 

4.  Instead  of  reducinir  an  agreement  to  writ- 
ing, the  parties,  by  reference,  ma^  adopt  the 
terms  of  a  contract  already  in  writmg. 

5.  A  pariy  must  be  held  bound  by  a  ruling 
which  he  invoked,  and  by  a  judgment  in  his 
favor  which  he  procured. 

6.  If,  in  a  pending  suit,  the  plaintiff  offeis  an 
amendment,  and  the  defendant  demurs  thereto 
on  the  ground  that  *'it  sets  up  a  new  and  dis- 
tinct cause  of  action,"  and  such  demurrer  is 
sustained,  the  judgment  dismissing  such  suit 
will  not  bar  the  plaintiff  from  suing  on  the 
cause  of  action  set  out  in  the  amendment  offer- 
ed, but  disallowed  for  the  reason  that  it  was  a 
new  and  distinct  cause  of  action. 

7.  Such  ruling  on  the  demurrer  further  shows 
that  the  merits  of  the  matter  set  out  in  the 
amendment  were  not  and  could  not  have  been 
determined  in  the  first  suit. 

8.  It  was  error  to  sustain  the  plea  of  res 
adjudicata. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Moultrie;  W.  8. 
Humphreys,  Judge. 

Action  hy  J.  L.  Butler  and  others  against 
the  Tifton,  ThomasvlUe  &  Gulf  Railway  Com- 
pany. From  a  judgment  both  parties  bring 
error.    Reversed, 

Many  of  the  facts  involved  in  the  present 
case  are  stated  In  116  Ga.  945,  43  S.  E.  257. 
While  the  record  Is  voluminous,  the  follow- 
ing Is  a  synopsis  of  what  is  material  to  an 
understanding  of  the  points  Involved  In  the 
decision:    The  Union  Lumber  ComppTiy  own- 
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ed  1,617  acres  of  land  In  Colquitt  county,  the 
timber  priyileges  on  which  It  sold  to  Huber 
&. Stokes.     On  October  24,  1899,  this  firm 
entered   Into   a   contract  with   the   Tifton, 
ThomasTllle  &  Gulf  Railway  Gompanyf  by 
which.  In  consideration  that  they  would  lo- 
cate their  sawmill  on  the  premises,  and  ship 
all  the  lumber  cut  ftom  this  land  over  the 
railway   company's   line,  the   latter   agreed 
to  build  a  side  trac^  to  the  sawmill,  and  to 
haul  the  timber  therefrom  at  a  rate  as  low 
as  that  charged  other  shippers.    On  Novem- 
ber 8,  1899,  Huber  &  Stokes  sold  the  timber 
and  assigned  this  contract  to  Bedgood  &  Co. 
The  latter,  on  April  21,  1902,  brought  an  ac- 
tion against  the  railway  company  for  dam- 
ages for  breach  of  the  contract  to  build  the 
side  track.    The  company's  demurrer  to  this 
petition  was  sustained  by  this  court  (116  Ga. 
945,  43  8.  B.  257)  on  the  ground  that  the  con- 
tract sued  on  was  not  assignable.    On  the  re- 
turn of  the  remittitur  Bedgood  &  Co.  offered 
an  amendment  to  the  petition  setting  up  that 
a  competitor  of  the  defendant  had  a  line  of 
road  near  the  timber  described;   that  it  was 
to  the  advantage  of  the  defendant  to  enter 
Into  an  agreement  by  which  it  would  secure 
the  freight  from  the  sawmill,  Instead  of  al- 
lowing it  to  go  over  the  other  road;    that 
for  this  reason  the  contract  in  reference  to  the 
side  track  was  made;  that  prior  to  the  pur- 
chase by  Bedgood  &  Co.  of  the  timber  from 
Huber  &  Stokes,  and  before  the  payment  of 
any   purchase  money   therefor,   Bedgood  & 
Co.  Informed  the  officers  of  the  railway  com- 
pany that  they  were  negotiating  to  acquire, 
the  timber,  and  desired  to  know  if  the  rail- 
way company  would  carry  out  the  contract 
and  put  in  the  spur  track  if  the  plaintiffs 
should  purchase  the  timber  and  have  trans- 
ferred to  them  the  contract  aforesaid;'  that 
the  railway  officials  notified  Bedgood  &  Co. 
that  the  railway  company  would  carry  out 
the  contract  with  plaintiffs  should  plaintiffs 
purchase,  and  did  then  and  there  assent  to 
the  transfer  of  said  contract  to  plaintiffs,  and 
on  this  assent  being  given  plaintiffs  parted 
with  $7,550  in  the  acquisition  of  the  timber 
rights  aforesaid;    that   in  addition  to  the 
above-mentioned      consideration,      plaintiffs 
agreed,  as  a  part  of  the  trade,  to  assume  and 
carry  out  the  obligations  of  Huber  &  Stokes 
under  the  contract  aforesaid ;   that  plaintiffs 
were  financially  responsible,  and  the  railway 
company  agreed  for  the  contract  to  be  trans- 
ferred to  plaintiffs,   and  agreed  and   fully 
bound  Itself  to  carry  out  for  plaintiffs  all 
the   terms    of    the  contract    as    they   had 
bound  themselves  to  do  with  Huber  &  Stokes, 
and  never  denied  its  obligation  until  about 
the  time  of  the  filing  of  this  suit ;  that  about 
March  1,  1900,  the  railway  company  insisted 
under  the  contract  upon  plaintiffs  giving  to 
it  the  output  of  the  mill,  and  again  stated 
to  plaintiffs  that,  if  plaintiffs  would  haul  the 
cut  of  the  mill  to  the  main  line,  then  the  rail- 
«i'ay  company  would  hasten  the  construction 
of  the  spur  track,  and  put  it  in  at  once, 


and  to  this  end  had  their  engineer  mark  out 
the  line;  that,  though  plaintiffs  were  not 
bound  to  ship  said  lumber  over  defendant's 
line  until  the  completion  of  the  spur  track, 
yet,  relying  on  the  obligation  aforesaid,  they 
did,  as  requested  by  the  railway  company, 
ship  the  output  of  their  mill  over  the  road. 
To  this  amendment  the  defendant  demurred 
upon  several  grounds;  among  others,  that 
the  amendment  sought  to  add  a  new  and 
distinct  cause  of  action.  After  argument  it 
was  ordered  and  adjudged  *'that  the  amend- 
ment offered  by  plaintiffs  to  said  declaration 
be  disallowed  on  the  ground  that  the  same 
sets  up  a  new  and  distinct  cause  of  action.'^ 
Thereupon,  on  July  21,  1903,  Bedgood  &  Ca 
brought  a  new  suit,  containing,  among  other 
things,  all  the  allegations  set  forth  in  the 
foregoing  amendment,  and  alleging  the  items 
of  damage,  the  extra  expense  of  hauling 
lumber  to  the  main  line,  aggregating  $6,511.- 
91.  To  this  second  suit  the  railway  company 
filed  both  a  demurrer  and  a  plea  of  res  ad- 
Judlcata.  The  demurrer  was  both  general 
and  special,  and  attacked  the  petition  on 
many  grounds;  among  others,  that  the  con- 
tract was  vague  and  indefinite,  not  assign- 
able, without  consideration,  void  under  the 
statute  of  frauds,  involved  the  title  to  land, 
of  which  the  city  court  had  no  Jurisdiction, 
contrary  to  public  policy,  being  an  undertak- 
ing by  a  quasi  public  corporation  to  perform 
an  unlimited  amount  of  work  during  an  un- 
limited time.  There  were  also  many  other 
grounds  of  special  demurrer,  which  it  la  un- 
necessary to  state  in  detail.  The  court  over- 
ruled the  demurrer,  to  which  Judgment  the 
railway  company,  by  cross-bill,  excepted. 
The  court  sustained  the  plea  of  rea  adjudi- 
cata,  to  which  was  attached  as  an  exhibit 
the  original  suit  with  the  amendment  and  the 
Judgment  disallowing  the  lamendment  on  the 
ground  that  It  set  up  a  new  cause  of  action. 
To  this  Judgment  sustaining  the  plea  of  res 
adjudlcata  the  plaintiffs  excepted. 

Shipp  &  Kline,  for  Butler  and  others.  J. 
L.  Sweat,  J.  H.  Merrill,  and  J.  A.  Wilkes, 
for  railway  company. 

LAMAR,  J.  (after  stating  the  foregoing 
facts).  1-^  The  public  has  an  interest  in  the 
location  of  depots  and  the  time  and  place 
at  which  trains  must  stop  for  the  reception 
of  freight  and  passengers.  A  railroad  com- 
pany's power  to  contract  in  reference  there- 
to is  therefore  not  unrestricted,  but  public 
policy  must  be  considered  in  determining  the 
legality  of  such  agreementa  See  the  cases 
cited  in  7  Rap.  &  Max,  Bd.  Dig.  201-204. 
But  such  limitation  on  its  power  to  contract 
does  not  apply  to  a  'case  where  the  railroad 
company  covenants  to  build  a  spur  track 
from  its  main  line  to  a  sawmill  or  other  pri- 
vate enterprise.  The  Interest  of  the  public 
cannot  In  any  way  be  seriously  affected  by 
the  construction  and  maintenance  of  such 
track.  Austin  v.  Augusta  Oa,  108  Ga.  692, 
693,  34  S.  BL  862,  47  L.  a  A.  755?   Graham 
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▼.  R.  Co^  120  Ga.  767,  49  8.  B,  76  (8).  In- 
deed, the  validity  of  Bud\  contract  waa  racos- 
nlzed  in  Tifton  Ry.  Go.  ▼.  Bedgood,  116  Ga. 
949,  961,  43  S.  B.  257.  The  allegations  of  the 
petition  then  under  review  were  so  nearly 
identical  with  those  in  the  present  case  that 
it  is  unnecessary  further  to  consider  the 
question  raised  by  the  demurrer,  which  the 
court  properly  overruled. 

4-e.  In  the  case  last  cited  this  court  held 
that,  while  the  contract  bound  the  railroad 
company  to  build  a  spur  track  for  Huber  & 
Stokes,  it  could  not  be  assigned  to  Bedgood  & 
Co.,  so  as  to  give  the  latter  a  right  of  action 
for  its  breach.  On  the  return  of  the  remit- 
titur the  plaintiffs  offered  to  amend  the  pe- 
tition by  alleging  that  they  not  only  had  an 
assignment  from  Huber  &  Stokes,  but  that 
the  railway  company  assented  to  the  assign- 
ment, and  agreed  that,  if  Bedgood  &  Co. 
would  buy  the  land,  build  the  mill,  and  ship 
the  lumber  over  .its  lines,  it  would  build  the 
spur  track.  In  other  words,  the  amendment 
averred  that  there  was  an  independent  agree- 
ment between  Bedgood  &  Co.  and  the  rail- 
way company  in  reference  to  the  building  of 
the  fipur  track.  Instead  of  reducing  this 
agreement  to  writing,  however,  the  parties 
adopted  terms  which  were  already  In  writing, 
and  by  reference  or  otherwise  parties  can 
adopt  the  terms  of  a  contract  between  oth- 
ers. American  Cq.  t.  Continental  Co.,  183 
U.  S.  107,  23  Sup.  Ct  265.  47  L.  Ed.  404; 
International  Co.  v.  Hardy,  118  Ga.  512,  45 
8.  B.  311.  Compare  Town  of  DouglasviUe  v. 
Johns,  62  Ga.  427  (3).  The  amendment  there- 
fore set  out  a  cause  of  action.  But  the  court 
held  that  it  "set  up  a  new  and  distinct 
cause  of  action" ;  that  the  original  suit  was 
on  a  contract  between  Huber  &  Stokes  and 
the  railway  company,  while  the  amendment 
sought  to  recover  for  an  entirely  different 
cause  of  action  arising  out  of  a  contract  be- 
tween different  parties.  Yielding  to  that  de- 
cision, Bedgood  &  Co.  thereupon  brought  the 
present  action,  making  therein  most  of  the 
allegations  contained  in  the  amendment 
which  had  been  thus  disallowed  by  the  court 
To  this  the  railway  company  filed  a  plea 
of  res  adjudicata,  and  upon  the  production 
of  the  record  in  the  former  suit  the  plea  was 
sustained. 

It  is  evident  that  Bedgood  &  Co.  have  not 
had  a  hearing  on  the  merits,  and  that  the 
matters  set  up  in  the  present  suit  were  not 
passed  on  in  the  former.  Civ.  Code  1895,  §§ 
5095,  3744.  It  is  further  evident  that  the 
facts  set  out  In  the  present  case  could  not 
"have  been  put  In  issue  in  the  cause  where 
the  judgment  was  rendered."  Civ.  Code  1895, 
I  3742.  For  when  Bedgood  &  Co.  endeavored 
to  secure  a  hearing  on  the  new  matter,  they 
were  prevented  from  so  doing  by  the  order 
sustaining  the  company's  demurrer.  Having 
secured  a  Judgment  sustaining  their  position, 
the  railway  company  must  be  held'  bound  by 
the  ruling  which  it  invoked,  and  by  the 
judgment  in    its    favor   which    it   secured. 


Brown  r.  State,  109  Ga.  571,  84  S.  B.  1031 , 
Papworth  v.  City.  Ill  Ga.  55,  36  S.  B.  811; 
Neal  Co.  v.  Chastain,  121  Ga.  — ,  49  S.  E. 
618.  The  very  terms  of  the  record  offered  in 
support  of  the  plea  of  res  adjudicata  show 
that  "the  new  cause"  could  not  be  barred*  by 
a  judgment  in  an  "old"  and  "different  cause," 
one  so  different  that  the  new  could  not  be 
added  to  it  by  way  of  amendment.  This  is 
not  a  second  suit  for  the  same  cause  of  ac- 
tion, but  a  new  suit  for  a  distinct  cause  of 
action.  That  it  Is  new  and  distinct  from  that 
formerly  brought  appears  from  the  record 
attached  to  the  plea.  The  case  should  not 
have  been  dismissed. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(121  Ga.  728) 
HBWIN  et  al.  v.  CITY  OF  ATLANTA. 

(Supreme  Court  of  Georgia.    Jan.  27,  1906.) 

MUNICIPAL  OOBPORATIONS  —  BUSINXSS  TAX  — 
0I«ASSIFICATION--TBADINO  8TA]fP»— INJUITO- 
TION— IXXBOAL  TAX— PASTIES. 

* 

1.  An  agreement  between  a  number  of  mer- 
chants and  a  corporation  provided  that  the  lat- 
ter should  print  the  names  of  the  former  in  its 
sub^ribers  directory,  and  circa  late  a  number  of 
copies  of  the  book  in  a  named  city,  and  that  the 
merchants  should  purchase  of  the  corporation  a 
number  of  so-called  trading  stamps,  to  be  de- 
livered to  customers  with  their  purchases  (and 
not  to  be  otherwise  disposed  of),  and  by  them 
preserved  and  pasted  in  the  books  furnished  by 
the  corporation  until  a  certain  number  had  been 
secured,  when  they  should  be  presented  to  the 
corporation  in  exchange  for  the  customers' 
choice  of  certain  articles  kept  in  stock  by  the 
corporation. 

Held:  (1)  That  the  furnishing  of  the  trading 
stamps  by  a  merchant  to  his  customers  did  not 
constitute  a  business  separate  and  distinct  from 
that  of  selling  merchandise,  but  was  merely  an  in- 
strumentality in  or  an  incident  to  that  business, 
being  in  its  nature  incapable  of  such  sepai*ate  ex- 
istence as  to  constitute  of  itself  a  business  in  ei- 
ther a  commercial  or  a  legal  sense.  (2)  That  au- 
thority in  a  municipal  charter  '*to  make  Just  anu 
proper  classification  of  business  for  taxation," 
and  *'to  classify  business,  and  arrange  the  va- 
rioas  business,  trades,  and  professions  carried 
on  in  said  city  into  such  classes  of  subjects 
for  taxation  as  may  be  just  and  proper,"  did 
not  authorize  the  passage  of  an  ordinance  separat- 
ing from  the  business  of  selling  merchandise  the 
incident  of  furnishing  trading  stamps  for  the 
purpose  of  increasing  the  sale  of  merchandise, 
and  classifying  the  furnishing  of  such  stamps 
as  a  separate  business,  subject  to  taxation.  (3) 
That  whether  the  famishing  of  the  trading 
stamps  be  treated  as  a  gift,  or  as  a  part  of  the 
contract  of  sale  of  the  merchandise,  which  is 
delivered  at  the  time  the  stamps  are  furnished, 
the  furnishing  of  the  stamps  does  not  consti- 
tute a  business  subject  to  be  taxed  under  char- 
ter authority  to  classify  and.  tax  business.  (4) 
That  the  word  '^business,"  in  a  commercial  or 
legal  sense,  means  something  done  or  carried  on 
for  a  livelihood,  profit,  or  the  like.  (5)  That, 
even  if  the  General  Assembly  is  aathorized  to 
impose  a  tax  upon  one  who  gives  away  his 
property,  the  giving  away  of  property  is  not 
a  business,  within  the  meaning  of  a  charter 
provision  authorizing  the  taxation  of  business. 

2.  An  application  for  an  injunction,  filed 
Jointly  by  the  trading  stam])  company  and  one 
or  more  merchants  who  are  its  customers,  seek- 
ing to  enjoin  the  collection  of  a  tax  imposed 
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under  an  ordinance  of  the  character  above  re- 
ferred to,  is  not  bad  for  misjoinder  of  gartieft. 

3.  Persons  against  whom  an  nnlawtal  exac- 
tion in  the  form  of  a  tax  is  sought  to  be  made 
may  unite  in  an  application  for  an  injunction 
to  restrain  the  collection  of  the  tax,  and  are 
not  compelled  to  pay  the  same,  and  bring  sep- 
arate suits  against  the  tax  officer  for  damages. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Action  by  S.  W.  Hewln  and  the  Atlanta 
Trading  Stamp  Company  against  the  city  of 
Atlanta.  W.  D.  Payne  and  the  Atlanta  Mill- 
ing Company  filed  Interventions.  From  an 
order  denying  an  injunction,  Hewln,  Payne, 
and  the  Atlanta  Trading  Stamp  Company 
bring  error.    Reversed. 

8.  W.  Hewln  and  the,  Atlanta  Trading 
Stamp  Company,  a  corporation,  filed  a  peti- 
tion against  the  city  of  Atlanta,  In  which 
an  Injunction  was  prayed  to  restrain  the  city 
from  enforcing  an  ordinance  under  which  a 
business  tax  had  been  levied  upon  all  per- 
sons furnishing  "trading  stamps  to  their  cus- 
tomers." W.  D.  Payne  filed  an  Intervention, 
and  was  duly  made  a  party.  The  Atlanta 
Milling  Company,  a  corporation,  also  filed  an 
Interventior,  and  was  made  a  party,  but  its 
name  was  subsequently  stricken  from 'the 
case.  The  defendant  filed  both  a  demurrer 
and  an  answer.  At  the  hearing  the  judge  re- 
fused the  injunction  prayed  for,  and  Hewln, 
Payne,  and  the  Atlanta  Trading  Stamp  Com- 
pany excepted. 

The  trading  stamp  company  entered  Into 
an  agreement  with  Its  coplaln tiffs  and  other 
merchants  in  the  city  of  Atlanta,  the  ma- 
terial parts  of  which  are  as  follows:  The 
trading  stamp  company  agrees  *'to  print  In 
the  directory  of  their  subscribers'  book  the 
name,  business  and  address  of  the  party  of 
the  second  part.    To  deliver  to  the  people  of 

said  books,  soliciting  the  trade  of  such 

persons  and  explaining  to  them  how  to  use 
the  same.  To  advertise,  and  In  every  way 
to  use  their  best  endeavor  to  promote  the 
business  interest  and  trade  of  the  party  of 
the  second  part"  The  merchant  agrees: 
"(1)  To  receive  of  the  party  of  the  first  part 
a  sufficient  number  of  trading  stamps  to  be 
supplied  as  discounts  for  cash  trade  to  all 
persons  who  may  call  for  them,  and  the  party 
of  the  second  part  also  agrees  to  give  out 
such  stamps  as  follows:  One  stamp  to  be 
given  for  each  and  every  ten  cents  represent- 
ed In  a  purchase;  ten  stamps  for  one  dollar, 
etc.  Said  party  of  the  second  part  also 
agrees  not  to  sell  said  stamps  or  dispose  of 
them  In  any  other  way.  <2)  To  pay  the 
party  of  the  first  part  60  cents  per  hundred 
for  all  stamps  disposed  of;  and  fb  make 
weekly  settlements  with  the  party  of  the 
first  part  for  each  full  page  of  stamps  used. 
(3)  To  co-operate  In  every  way  possible  with 
the  party  of  the  first  part  in  promoting  the 
best  interests  of  all  merchants  named  In 
said  subscribers'  book."  The  nature  of  the 
trading  stamp   business,  and  the  elements 


which  compose  it,  are  fully  set  forth  in  the 
record,  and  it  appears  that  three  distinct  fac- 
tors co-operate  to  produce  the  business:  (1) 
The  trading  stamp  company;  (2)  the  retail 
merchant;  and  (3)  the  stamp  collector. 

The  stamp  company  maintains  a  store  In 
which  Is  kept  a  large  number  of  articles  com- 
monly used  as  necessaries  and  adornments 
for  the  house  and  kitchen.  These  articles 
are  matters  of  general  commerce.  Their  sale 
Is  not  prohibited  by  the  state,  nor  do  they  af- 
fect the  public  health  or  safety.  They  are 
not  sold  by  the  stamp  company.  The  stamp 
company  Issues  small  books,  which  contain  a 
directory  of  the  merchants  who  give  Its 
stamps,  with  the  address  of.  the  merchant 
and  the  character  of  his  stock.  These  books 
contain  a  sufficient  number  of  blank  pages  In 
which  are  pasted  the  stamps  as  collected  by 
the  retail  purchaser.  A  book  is  completed 
when  It. contains  090  of  the  stamps.  Can- 
vassers are  sent  out  into  the  city  by  the 
stamp  company,  who  Invite  the  proposed  re- 
tall  purchaser  to  visit  the  store  and  Inspect 
the  stock  of  goods  carried  by.  the  company. 
When  he  does  this.  It  Is  explained  to  him 
that,  by  paying  cash  for  his  purchases  from 
any  of  the  merchants  whose  names  are  in 
the  book,  he  will  be  given  a  stamp  for  each 
10  cents,  10  stamps  for  $1,  and  so  on.  He  is 
Informed  that  In  order  to  obtain  the  stamps 
he  will  pay  no  more  for  the  article  actually 
purchased  than  he  would  pay  if  he  purchased 
either  on  credit,  or  the  same  article  from  a 
merchant  who  did  not  give  the  stamp;  the 
cash  pmrchase,  with  a  request  for  the  stamp, 
does  not  Increase  the  price  paid  for  the  ar^ 
tide  which  is  the  subject-matter  of  the  sale. 
He  is  told  to  paste  his  stamps  In  the  book 
glTen  him,  and  when  he  has  accumulated  990 
stamps  he  will  then  be  free  to  select  any 
article  he  may  desire  In  the  store  of  the 
company.  The  company  explains  to  the  mer- 
chant that  It  will  sell  him  the  pad  of  stamps 
for  $5;  that  by  using  the  stamps  he  will  In- 
crease his  cash  trade;  bis  business  will  be 
advertised  by  the  stamp  company  through  Its 
canvassers,  by  its  books,  and  by  it  In  the 
newspapers.  He  contracts  to  give  the 
stamps  at  the  ratio  of  one  for  each  10  cents 
only  upon  cash  purchases.  He  stipulates 
that  he  will  not  give  the  stamps  for  credit 
purchases*  nor  will  he  sell  the  stamp  by  It- 
self. 

Briefiy  stated,  the  company  sells  to  tbe 
merchant  a  pad  of  stamps,  and.  In  return, 
advertises  his  business.  The  merchant  gives 
the  stamps  to  his  customers  for  cash  pur- 
chases. The  customer,  when  he  obtains  a 
book,  presents  it  to  the  trading  stamp  com- 
pany, and  takes  away  the  article  selected  by 
him.  There  are  advantages  derived  by  each 
of  the  three  parties  to  this  transaction.  The 
pad  of  stamps  cost  the  company  but  little 
for  the  printing.  They  are  upon  common 
paper,  with  mucilage  applied  to  the  back. 
From  a  mere  sale  of  the  stamp  It  derives 
a  large  gross  profit.    Its  expenses  consist  of 
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taxes,  license  fee^  clerk  hire,  canvassers,  sal- 
aries, Insurance,  and  the  price  paid  for  the 
articles  with  which  it  redeems  the  book. 
The  merchant,  by  getting  cash,  is  enabled  to 
discount  his  own  bills  by  the  payment  of 
cash.  He  is  saved  the  losses  which  are  in- 
cident to  a  credit  business,  such  as  failure, 
expense  of  litigation  incurred  in  the  attempt 
to  collect  accounts,  bookkeeper's  hire,  sta- 
tionery, and  so  on.  But  the  chief  benefit  de^ 
rived  by  the  merchant  is  the  novel  way  in 
which  his  business  is  advertised.  In  place 
of  paying  a  high  price  for  an  advertisement 
in  the  newspaper,  which  Is  read  by  but  a 
few  of  the  total  subscribers,  and  followed 
up  by  a  still  less  number,  he  pays,  by  using 
the  trading  stamps,  only  for  an  advertise- 
ment which  actually  produces  a  customer 
with  cash.  It  is  a  system  of  advertising 
which  1b  claimed  to  involve  no  waste,  and 
to  be  direct,  effective,  and  immediate  in  pro- 
ducing material  results.  The  consumer  pays 
no  more  for  the  article  purchased  when  the 
stamp  accompanies  it  than  he  does  by  pur- 
chasing the  article  either  for  credit,  or  from 
a  merchant  who  does  not  give'  the  stamp. 
By  paying  cash  he  avoids,  to  a  large  extent, 
the  evils  which  are  incident  to  credit  pur- 
chases. By  merely  preserving  the  stamps 
imtil  his  book  is  completed,  he  ultimately 
obtains  an  article  of  considerable  value. 
When  the  cost  of  conducting  the  business 
is  deducted,  the  trading  stamp  company  real- 
izes whatever  profit  is  derived  from  the  sale 
of  the  stamps  to  the  merchant.  The  business 
is  one  into  which  the  element  of  chance  does 
not  enter  in  any  of  Its  various  steps.  The 
price  paid  by  the  merchant  to  the  company 
is  uniform.  It  is  $5  for  a  book  of  stamps. 
The  stamps  are  all  alike.  None  of  them  pos- 
sess any  inherent  value.  One  is  the  exact 
equivalent  in  every  respect  of  all  the  others. 
No  chance  is  injected  between  the  merchant 
and  the  collector.  The  merchant  is  required 
to  give  at  the  ratio  of  one  stamp  for  every 
10  cents.  One  hundred  dollars  spent  at  sep- 
arate times  in  dime  purchases  will  produce 
exactly  the  same  number  as  $100  spent  in 
one  purchase.  No  chance  appears  in  the 
transaction  between  the  collector  and  the 
company.  When  the  book  is  produced  and 
marked  "Canceled,"  the  one  producing  it 
wanders  at  will  throughout  the  store  of  the 
company,  and,  when  he  has  determined 
which  article  he  will  take,  it  is  pointed  out 
by  him,  his  address  taken,  and  the  article 
delivered.  The  article  desired  by  the  pur- 
chaser is  not  selected  by  any  turn  of  dice 
or  cards.  His  right  to  any  article  which  he 
may  desire  is  determined  alone  by  the  physi- 
cal fact  of  producing  a  book  containing  990 
stamps. 

The  Atianta  Trading  Stamp  Company 
opened  its  store  in  Atianta,  and  a  number 
of  merchants  bought  stamps,  and  were  using 
the  same  in  their  business  according  to  the 
method  outlined  in  the  foregoing  summary. 
In  March,  1904^  the  mayor  and  general  coun- 


cil of  Atlanta  adopted  an  ordinance,  those 
portions  of  which  are  material  to  the  present 
case  being  as  follows: 

"Section  1.  Be  it  ordained  by  the  mayor 
and  general  council  that  any  person,  firm  or 
corporation  who  furnish  trading  stamps,  cou- 
pons, gift  schemes,  rebate  checks  or  punch 
cards  or  similar  stamps  or  cards,  as  a  part  of 
or  premium  upon  the  sales  of  goods,  wares 
or  merchandise,  shall  pay  an  annual  license 
therefor  of  one  hundred  ($100)  dollars,  no 
license  to  be  issued  for  less  than  the  sum 
named  for  one  year. 

"Sec  2.  Be  it  further  ordained  that  the 
furnishing  of  the  stamps,  coupons,  etc., 
named  in  section  one  (1)  of  this  ordinance  is 
hereby  classified  as  a  separate  business,  and 
the  above  license  is  fixed  thereon  for  the  fur- 
nishing of  said  articles,  alone  or  in  connec- 
tion with  another  business  and  provided  fur- 
ther that  this  ordinance  shall  not  be  enforced 
until  on  and  after  Ji^y  1,  1904." 

This  ordinance  was  attacked  In  the  peti- 
tion upon  numerous  grounds,  and  the  bill 
of  exceptions  assigns  errot  upon  the  refusal 
of  the  Judge  to  grant  an  injunction  upon 
each  of  the  grounds  upon  which  the  ordi- 
nance is  attacked.  The  assignments  of  error 
which  are  referred  to  ili  the  opinion  are  as 
follows: 

"Because  the  mere  gift  of  the  stamp  was 
not  a  business,  trade,  calling,  avocation,  or 
profession,  and  could  not  be  classified  as  such 
by  the  dty  of  Atianta,  nor  could  said  city, 
under  its  diarter,  require  the  license  in  ques- 
tion, or  any  other  license,  for  the  furnishing 
of  such  stamps  by  the  merchant" 

"Because  the  furnishing  of  stamps  by  the 
merchant  was  a  mere  incident  or  method  of 
conducting  the  business,  and  no  power  w^ls 
conferred  upon  the  city  of  Atianta  to  require 
a  license  for  the  incidents  of  a  business,  or 
the  methods  or  means  by  which  it  was  car^ 
ried  on." 

"Because,  under  the  charter  of  said  dty, 
the  power  of  the  dty  to  require  a  license  for 
a  business  which  paid  an  ad  valorem  tax  was 
limited  to  $50." 

"Because  the  attempted  classification  by 
said  ordinance  was  purely  arbitrary  and  fan- 
ciful, and  neither  Just  nor  proper." 

Rosser  &  Brandon  and  John  L.  Hopkins  ft 
Sons,  for  plaintiffs  in  error.  J.  L.  Mayson 
and  Wr  P.  Hill,  for  defendant  in  error. 

COBB,  J.  The  legality  of  the  trading 
stamp  business  has  been  the  subject  of  nu- 
merous decisions.  It  has  been  held  in  a  num- 
ber of  cases  that  there  is  nothing  in  the  busi- 
ness which  subjects  it  to  the  control  of  the 
state  or  its  subordinate  public  corporations 
under  the  police  power.  While  the  question 
has  never  been  before  this  court,  rulings  in 
other  states  seem  with  practical,  even  if  not 
entire,  unanimity  to  concur  in  the  conclu- 
sion not  only  that  the  business  is  legitimate, 
but  that  the  right  to  engage  in  it  without 
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undne  interference  from  states  and  munic- 
ipalities is  guarantied  by  the  Oonstitntion  of 
the  United  States  to  the  same  extent,  and 
subject  only  to  the  same  restrictions,  that 
can  be  placed  around  a  person  engaged  in  any 
lawful  business  not  within  the  range  of  the 
police  power.  Among  the  numerous  cases 
that  might  be  dted  on  this  question,  We  call 
attention  to  the  following:  City  of  Winston 
y.  Beeson  (N.  G.)  47  S.  E.  457,  65  L.  R.  A. 
167;  State  v.  Dodge  (Vt)  56  Atl.  083;  State 
▼.  Ramseyer  (N.  H.)  58  Atl.  058;  State  ▼. 
Shugart  (Ala.)  35  South.  28;  Long  t.  State 
(Md.)  22  Atl.  4,  12  L.  R.  A.  425,  28  Am.  St 
Rep.  268;  Com.  v.  Sisson  (Mass.)  60  N.  B. 
385;  People  v.  Gillson  (N.  Y.)  17  N.  B.  343. 
4  Am.  St  Rep.  465;  Young  v.  Ck)m.  (Va.)  45 
S.  B.  327.  See,  also,  57  Gent  Law  J.  421. 
But  the  legality  of  the  trading  stamp  busi- 
ness is  not  inyolTed  in  this  case.  The  city 
of  Atlanta  has  not  proceeded  under  the  police 
power.  It  has  by  Its  ordinance  treated  the 
furnishing  of  stamps  by  merchants  as  a  busi- 
ness, and  attempted  to  tax  It  as  such;  the 
ordinance  attempting  to  place  it  as  a  busi- 
ness upon  exactly  the  same  footing  with 
other  classes  of  business  not  within  the  range 
of  legislation  under  the  police  power  delegat- 
ed to  the  city.  While  the  tax  levied  is  refer- 
red to  in  the  ordinance  as  a  license,  the  ordi- 
nance, taken  as  a  whole,  shows  that  it  is  not 
to  be  treated  as  a  license.  In  the  strict  sense 
of  that  term,  but  simply  as  a  business  tax 
imposed  upon  the  merchants,  Just  as  similar 
taxes  are  imposed  upon  others  engaged  in 
pursuits  and  avocations  which  are  not  regu- 
lated by  the  city  under  its  police  power. 

The  dty  of  Atlanta  has  authority  under 
its  charter  to  impose  a  tax  upon  any  person 
carrying  on  **any  trade,  business,  calling,  or 
avocation,  or  profession"  within  the  city,  not 
to  exceed  $200  in  any  case,  and  not  exceed- 
ing $50  where  the  person  also  pays  an  ad 
valorem  tax  on  merchandise  or  materials. 
It  has  also  power  **to  classify  business,  and 
arrange  the  various  business,  trades,  and  pro- 
fessions carried  on  in  said  dty  into  such 
classes  of  subjects  for  taxation  as  may  be 
Just  and  proper,"  and  also  "to  make  a  Just 
and  proper  classification  of  busipess  for  taxa- 
tion." See  Anderson's  Gode  of  Atlanta  (1809) 
§S  64,  65,  250.  The  ordinance  treats  the  fur- 
nishing of  trading  stamps  by  a  seller  of  mec- 
chandise  to  his  customers  as  a  business,  and 
taxes  it  as  such.  It  Is  therefore  unnecessary 
to  determine  whether  one  thus  engaged  in 
furnishing  trading  stamps  is  carrying  on  a 
"trade,  calling,  or  avocation,  or  profession"; 
the  authorities  seeking  to  proceed  against  the 
merchants  under  their  power  to  tax  business, 
and  not  having  sought  to  classify  the  fur- 
nishing of  stamps  under  any  of  the  other 
occupations  referred  to.  The  questions  to  be 
determined,  as  the  case  is  now  presented,  are 
whether  the  retail  merchant,  who  furnishes 
trading  stamps  to  his  customers  under  a 
contract  with  the  trading  stamp  company, 
us  set  forth  In  the  statement  of  facts,  is  en- 


gaged in  a  business,  within  the  meaning  of 
the  charter  of  the  dty  authorizing  a  tax  to 
be  imposed  upon  persons  engaged  in  business, 
and  whether  the  business  is  of  such  a  ctiarac- 
ter  that  it  can  be  disconnected  and  isolated 
from  the  other  business  of  the  retail  mer- 
chant in  such  a  way  as  to  make  the  retail 
modiant  a  member  of  two  classes  for  the 
purposes  of  taxation;  that,  is,  a  merchant 
and  a  furnisher  of  trading  stamps.  It  is  con- 
ceded that  the  trading  stamp  company  is  en- 
gaged in  a  business,  and  the  record  dis- 
doses  that  It  has  been  taxed,  and  has  paid 
the  tax  Imposed  upon  it  But  is  a  merchant 
who  simply  furnishes  the  stamps^  purchased 
by  him  from  the  trading  stamp  company,  and 
delivers  them  according  to  the  contract  into 
which  he  has  entered  (that  is,  to  cash  cus- 
tomers), in  so  doing,  engaged  in  a  business  at 
all;  and,  if  so,  is  that  business  one  actually 
separate  and  distinct,  and  legally  sevwable 
from  his  business  as  a  merchant,  within  the 
meaning  of  the  charter  of  Atlanta,  confer- 
ring power  and  authority  to  dassifly  busi- 
nesses for  taxation?  If  the  delivery  of  the 
trading  stamps  to  a  cash  customer  is  purely 
voluntary  as  between  the  merchant  and  his 
customer,  the  transaction  being  without  con- 
sideration— ^a  mere  gift — ^tben  we  suppose  no 
one  would  contend  that,  in  delivering  the 
stamps  under  such  circumstances,  the  mer- 
chant was  engaged  in  a  business  at  alL 
While  the  word  "business,"  as  used  colloqui- 
ally, carries  with  it  a  very  broad  meaning, 
still,  as  used  In  its  legal  and  oonunerdal 
sense,  it  applies  only  to  that  in  which  one 
engages  for  the  purpose  of  livelihood,  profit, 
or  the  like.  This  idea  of  business  runs 
through  all  of  the  definitions  contained  in  the 
dictionaries.  Tl^is  interpretation  of  the  word 
^'business"  was  recognized  In  the  case  of 
Brush  Blectric  Light  Company  v.  Wells,  110 
6a.  108,  85  S.  B.  865.  If  the  furnishing  of 
stamps  by  a  retail  merchant  to  his  customers 
is  therefore  a  mere  gift,  it  cannot  be  a  busi- 
ness, within  the  ordinary  and  usual  meaning 
of  that  term  as  used  in  the  commercial  world. 
Laws  and  ordinances  imposing  taxes  are 
strictly  construed,  and  authority  to  tax  a 
business  will  not.  In  such  legislation,  be  con- 
strued to  authorize  the  taxing  of  one  oi- 
gaged  in  transactions  from  which  he  cannot 
possibly  derive  any  profit,  which  cannot  be 
the  means  of  a  livelihood,  and  which  cannot 
be  carried  on  without  inevitable  loss;  per- 
sons BO  engaged  not  being  engaged  in  any 
business,  v^thin  the  ordinary  meaning  of 
that  term,  nor  within  the  meaning  in  which 
it  must  have  been  used  in  laws  authorizing 
or  imposing  taxes.  But  it  is  said  that  the 
furnishing  of  the  trading  stamps  is  not  a 
gift;  that,  when  the  merchant  holds  out  to 
the  world  that  he  will  furnish  trading  stamps 
to  cash  customers,  such  purchasers  are  enti- 
tled to  demand  the  delivery  of  the  stamps, 
and  therefore  a  cash  transaction  involves 
both  a  sale  of  the  article  of  merchandise  as 
well  as  of  the  stamp;  that,  while  the  stamp 
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baa  oo  intrlBSlc  value,  It  is  a  symbol  of  that 
whlcb  has  Talne;  that  the  title  to  the  article 
finally  delivered  by  the  stamp  company  to  the 
stamp  collector  Is  really  sold  by  the  mer- 
chant when  the  stamp  is  deliyered;  and  that 
the  merchant  wonld  then  be  practically  en- 
gaged In  selling  every  character  of  article 
which  It  Is  possible  for  the  stamp  collector 
to  obtain  from  the  stamp  company  upon  the 
presentation  of  the  stampbook.  If  the  stamp 
Is  sold  with  the  article  with  which  it  is  de- 
livered, of  coarse  the  title  to  the  stamp  pass- 
es immediately  upon  delivery,  and  this  would 
also  be  true  if  the  furnishing  of  the  stamp 
were  a  mere  gift  The  cash  purchaser  owns 
the  stamp  from  the  time  It  is  delivered  into 
his  possession.  But  can  it  be  properly  said 
that  the  title  to  that  which  is  finally  purchas- 
ed with  the  stamps  passes  to  the  customer 
of  the  retail  merchant  at  the  time  the  stamp 
is  delivered?  Suppose  100  stamps  represent 
100  dififerent  transactions  with  100  different 
merchants,  none  of  whom  are  engaged  In  the 
furniture  business,  and  upon  presentation  of 
the  stamps  to  the  stamp  company  a  chair  is 
delivered.  Could  it  be  contended  that  each 
of  these  JLOO  merchants  is  subject  to  classifi- 
cation as  a  dealer  in  furniture  on  account  of 
the  delivery  of  this  chair;  and.  If  not,  would 
they  all  be  taxable  as  Joint  sellers  of  some 
character?  We  do  not  think  the  contention 
Is  sound  that  the  title  to  the  article  finally 
selected  by  the  stamp  collector  passes  at  the 
time  of  the  dellveiy  of  the  stamp,  though  the 
title  to  the  stamp  does  pass,  and  whatever 
that  is  worth — ^whatever  its  purchasing  pow- 
er— ^is  the  property  of  the  stamp  collector. 
The  stamp. simply  represents  the  contract  of 
the  stamp  company  that,  when  a  given  num- 
ber are  presented,  the  holder  of  the  stamps 
can  select  an  article  from  the  stock  of  the 
company  in  exchange  for  the  stamps.  The 
stamps,  in  certain  quantities,  have  a  pur- 
chasing power  with  the  trading  stamp  com- 
pany, and  their  value  is  simply  the  result  of 
this  purchasing  power;  and,  if  the  merchant 
is  to  be  treated  as  the  seller  of  the  stamps 
at  all,  he  simply  sells  the  right  to  demand  of 
the  stamp  company  what  It  has  agreed  to 
furnish,  and  does  not  sell  the  article  which 
the  trading  stamp  company  actually  furnish- 
es to  the  collector  when  the  book  is  delivered. 
The  transaction  does  not  differ  In  essential 
particulars  from  one  where  a  merchant,  in 
consideration  of  a  |100  purchase,  returns  to 
the  purchaser  $5  in  gold.  The  title  to  the  $5 
vests  in  the  purchaser  upon  delivery,  with 
the  right  to  use  It  to  purchase  any  article 
that  it  will  buy;  but  certainly  the  title  to 
the  article  subsequently  purchased  was  never 
in  the,  merchant,  and  cannot  pass  with  the 
delivery  to  th6  customer  of  the  $5.  The  re- 
sult would  be  the  same  if,  instead  of  giving 
|5,  the  merchant  gave  the  purchaser  an  order 
on  another  merchant  for  an  article  worth  $5. 
And  this  would  be  the  same  as  if  the  purchas- 
er were  given  50  different  orders  at  different 
times.  We  do  not  think  that,  even  treating 
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the  furnishing  of  the  trading  stamps  as  i\ 
sale,  it  is  a  sale  of  the  article  finally  pro- 
cured from  the  stamp  company,  so  as  to 
make  the  merchant  furnishing  the  stamp  one 
engaged  in  the  business  of  selling  that  par- 
ticular article,  whatever  It  may  be.  If  the 
transaction  partakes  of  the  nature  of  a  sale 
at  all,  it  is  simply  a  sale  of  the  stamp. 

Treating  the  furnishing  of  the  trading 
stamps  as  a  sale  and  a  sale  of  the  trading 
stamps,  is  it  a  business  which  can  be  carried 
on  for  a  livelihood,  profit,  or  the  like,  when 
disconnected  from  ^  every  other  business? 
When  coupled  with  another  business,  it  may 
result  in  profit  fiowing  to  the  owner  of  thai 
business.  Standing  alone,  it  cannot  be  made 
the  subject  of  profit,  even  if  it  can  be  car- 
ried on  at  all.  Under  the  contract  between 
the  stamp  company  and  the  merchant,  and 
under  the  plan,  scheme,  or  device — whatever 
it  may  be  properly  characterized — such  a 
thing  as  a  person  engaged  in  the  furnishing 
of  trading  stamps,  and  doing  nothing  else,  does 
not  come  within  the  remotest  range  of  the 
contract,  or  the  scheme  therein  provided  for. 
Attached  to  a  business,  the  furnishing  of 
stamps  thrives,  and  profits  result  Detached 
from  the  business,  it  instantly  dies;  and  it 
dies,  not  by  withering  gradually  away,  but 
its  death  is  instantaneous.  The  business  of 
the  merchant  can  live  without  the  sale  of 
trading  stamps,*  but  the  furnishing  of  trading 
stamps  cannot  live  unless  there  is  a  business 
to  which  It  can  fasten,  and  from  which  it  can 
draw  its  life  blood.  What  has  been  said  is 
applicable,  no  matter  what  the  business  to 
which  the  furnishing  of  trading  stamps  is  at- 
tached— whether  it  be  that  of  a  merchant  or 
of  one  who  follows  a  trade  or  profession. 

If  an  occupation  is  so  made  up  as  to  in- 
clude two  or  more  separate  and  distinct  class- 
es of  business,  each  of  which  could  be  main- 
tained as  a  separate  business— that  Is,  a 
business  in  the  sense  in  which  that  term  is 
above  used — then,  under  the  power  to  class- 
ify subjects  of  business  for  taxation,  the  mu- 
nicipal authorities  might  be  empowered  to 
impose  a  separate  tax  upon  each  class  of 
business  embraced  within  this  occupation. 
The. department  store  is  a  familiar  illustra- 
tion of  different  classes  of  business  going  to 
make  up  one  occupation.  So  It  is  with  the 
hotel  keeper,  who.  In  addition  to  furnishing 
lodging  and  meals,  sells  cigars,  liquors,  news- 
papers, operates  a  barber  shop,  eta  So 
where  a  merchant  undertakes  himself  to  de- 
liver his  goods  to  his  customers,  and  oper- 
ates in  connection  therewith  the  business  of 
delivering  goods  by  wagon.  See  Johnson  v. 
Macon,  114  Ga.  426,  40  S.  B.  322  (2).  In  Ma- 
con Sash  Co.  V.  Macon,  96  Ga.  23,  23  S.  Q. 
120,  a  tax  was  imposed  upon  a  wagon  which 
was  used  by  one  engaged  in  the  business  of 
contracting  and  selling  builders'  supplies; 
and  it  was  held  that  the  owner  of  the  wagon 
was  liable  to  the  tax,  notwithstanding  he 
also  paid  a  tax  imposed  upon  him  as  a  con- 
tractor or  builder.    In  Mayor  of  Saviuinah 
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v.  Dehoney,  55  Ga.  33,  It  was  held  that  where 
the  city  of  Savannah  had  imposed  a  tax  up- 
on the  owners  or  lessees  of  public  stables, 
and  in  the  same  ordinance  there  was  a  pro- 
vision imposing  a  tax  upon  every  person  en-, 
gaged  in  the  business  of  transporting  passen- 
gers by  omnibuses,  it  was  a  question  of  fact 
whether  the .  use  of  omnibuses  was  an  inci- 
dent to  the  business  of  one  who'  was  the 
owner  of  a  public  stable,  and,  if  so,  such 
owner  would  not  be  liable  to  a  second  tax  be- 
cause he  used  an  omnibus  in  connection  with 
the  business  in  which  he  had  been  taxed. 
See,  also.  Mayor  of  Savannah  v.  Feeley,  66 
Ga.  34.  But  where  the  business  is  made  up 
of  different  elements,  and  there  is  only  one 
business,  a  municipal  corporation,  under  a 
power  to  classifly  businesses,  cannot  separate 
this  business  into  its  different  elements,  and 
call  that  a  business,  for  taxation  which  from 
its  nature  is  dependent  for  its  existence  not 
upon  anything  inherent  in  itself,  but  upon 
its  connection  with  the  business  which  is  it- 
self subject  to  taxation.  In  other  words,  the 
power  of  a  municipal  corporation  to  tax  mere 
incidents  of  business  is  not  conferred  by  a 
charter  which  authorizes  it  to  tax  a  business. 
In  Rogers  v.  Sandersville,  120  Ga.'  192,  47  S. 
E.  657,  it  was  held  that,  where  one  engaged 
in  the  sale  of  soda  posted  bills  advertising 
the  sale  of  his  goods,  he  was  not  engaged  in 
business  as  a  billposter,  but.  was  simply  en- 
gaged in  performing  what  was  an  incident 
to  his  business  as  a  seller  of  soda,  and  was 
not  liable  to  a  tax  under  an  ordinance  im- 
posing a  tax  upon  all  persons  engaged  in  the 
business  of  a  billposter.  In  the  opinion  Mr. 
Justice  Lamar  used  the  following  language, 
which  iB  appropriate  to  the  present  case: 
"What  he  did  was  for  the  purpose  of  making 
or  Increasing  sales,  and  the  various  steps 
leading  to  that  end  were  part  and  parcel  of 
the  business  of  selling."  It  may  be  that  the 
General  Assembly  would  have  authority  to 
divide  an  occupation  into  its  various  ele- 
ments, and  to  tax  each,  and  also  tax  every 
incident  of  every  business;  but  certain  it  Is 
that  a  municipal  corporation  which  is  sim- 
ply given  the  right  to  tax  a  business  and 
classify  business  has  not  had  conferred  upon 
it  authority  either  to  divide  a  business  into 
^ts  elements  for  the  taxation  of  each,  or  to 
tax  that  which  is  merely  an  incident  of  a 
business,  and  which  could  not  alone,  from 
its  very  nature,  constitute  a  separate  and 
distinct  business. 

In  the  cases  above  cited  the  furnishing  of 
trading  stamps  by  a  merchant  to  Ills  custom- 
ers is  sometimes  referred  to  as  a  business, 
but  a  careful  reading  of  the  opinions  will 
show  that  this  term  is  used  by  the  writers  in 
its  broad  and  colloquial  sense,  and  that  no 
question  similar  to  the  one  now  before  xm 
was  under  consideration  in  any  of  the  cases. 
There  are  a  few  cases  where  the  question  of 
taxing  the  use  of  trading  stamps  by  mer- 
chants has  been  the  subject  of  decision.  In 
Humes  v.  Ft  Smith  (C.  C.)  93  Fed.  857,  an 


ordinance  which  had  the  effect  to  impose  a 
tax  upon  the  use  of  trading  stamps  by  mer- 
chants was  upheld;  but  this  tax  was  levied 
under  an  act  of  the  Legislature  of  Arkansas 
authorizing  cities  of  certain  classes  to  license, 
tax,  and  regulate  gift  enterprises,  and  the 
act  defined  the  term  "gift  enterprises"  so  as 
to  include  the  use  of  trading  stamps  by  mer- 
chants. This  was  also  true  of  Lansburgh  v. 
District  of  Columbia,' 56  Alb.  Law  J.  488, 
where  the  tax  was  imposed  upon  gift  enter- 
prises under  an  act  of  Congress  which  de- 
fined this  expression  in  such  a  way  as  to 
include  the  use  of  trading  stamps  by  mer- 
chants. In  Fleetwood  v.  Read  (Wash.)  58 
Pac.  665,  47  L.  R.  A.  206,  the  Supreme  Court 
of  Washington  held  that,  under  an  act  which 
authorized  a  city  to  grant  licenses  for  any 
"lawful  purpose,"  a  license  tax  for  the  pur- 
pose of  revenue  could  be  imposed  upon  mer- 
chants who  used  trading  stamps.  The  ques- 
tion as  to  whether  the  furnishing  of  trading 
stamps  by  merchants  was  in  itself  a  busi- 
ness, so  as  to  be  thus  classified  for  the  pur- 
poses of  taxation,  was  not  involved  ii^  that 
case.  In  Ex  parte  McKenna,  126  Cal.  429, 
58  Pac.  916,  the  Supreme  Court  of  OalifomiM 
held  that  a  tax  on  merchants  using  trading 
stamps  could  not  be  Justified  as  a  tax  on  a 
lottery,  since  k  lottery  was  unlawful  and 
could  not  be  licensed,  and  that  the  mere  use 
by  one  merchant  of  trading  stamps,  when 
other  merchants  did  not  engage  in  their  use, 
was  not  a  sufficient  reason  for  passing  an 
ordinance  imposing  a  tax  burdensome  in 
amount,  if  not  prohibitory,  on  all  merchants 
issuing  trading  stamps,  and  that  such  an  or- 
dinance was  discriminating  In  its.  nature,  un- 
reasonable, and  void,  as  in  restraint  of  trade. 
Mr.  McQuiUin,  in  Ills  treatise  on  Municipal 
Ordinances  (page  659),  In  enumerating  the 
cases  in  which  a  tax  upon  trades,  occupa- 
tions, avocations,  etc.,  had  been  sustained, 
mentions  gift  enterprises,  and  in  a  note  says 
the  term  "gift  enterprise*'  includes  trading 
stamps  and  similar  schemes;  the  authorities 
cited  by  him  to  sustain  this  being  the  Humes 
and  Fleetwood  Cases,  supra;  and  these  cases, 
as  has  been  shown,  dealt  with  legislative 
acts  defining  gift  enterprises.  In  its  ulti- 
mate analysis,  the  use  of  trading  stamps  by 
a  merchant  is  simply  a  unique  and  attractive 
form  of  advertising,  resorted  to  for  the  pur- 
pose of  increasing  trade.  In  the  strict  com- 
mercial sense  of  the  term  "business,**  it  is 
not  a  business  at  all.  It  is  simply  a  mode  or 
manner  of  business — an  instrumentality  or 
incident  of  a  business.  When  resorted  to 
for  the  purpose  of  increasing  the  business  to 
which  it  is  annexed.  It  occupies  the  same  re- 
lation to  that  business  as  newspaper  adver- 
tising, circulars,  dodgers,  and  the  like;  and, 
if  the  city  of  Atlanta  can  classify  as  a  busi- 
ness advertising  through  the  medium  of  the 
trading  stamp,  it  can  also  classify  as  a  busi- 
ness advertising  through  the  Journals  of  the 
city,  or  through  the  medium  of  a  person  em- 
ployed to  walk  the  streets  with  the  sand- 


€a.) 


COLLINS  V.  COCHRAN. 


771 


wich  upon  which  the  goods,  wares,  and  mer- 
chandise of  a  merchant  are  advertised,  or 
the  employment  of  a  dwarf  who  carries  upon 
his  shoulder  a  barrel  upon  which  the  wares  of 
a  merchant  are  advertised,  and  who  stops  at 
every  street  comer  and  seats  himself  upon 
it  These  and  other  methods  equally  unique 
have  been  resorted  to,  but  no  one  has  ever 
pretended  that  the  merchant,  in  thus  at- 
tempting to  increase  his  profits  from  the  sale 
of  his  goods,  was  engaging  in  a  new  business, 
and  not  simply  carrying  on  the  business  of 
selling  goods.  In  the  case  of  Keely  v.  Atlan- 
ta, 60  Ga.  583,  in  which  the  provisions  of  the 
charter  of  Atlanta  above  referred  to  were 
under  consideration.  It  was  held  that  these 
provisions  conferred  power  upon  the  munic- 
ipal authorities  to  divide  a  general  merchan- 
dise business  Into  specific  classes,  such  as 
dry  goods,  boots  and  shoes,  and  the  like,  and 
to  levy  a  tax  upon  each  of  such  classes. 
There  Is  nothing  In  that  decision  which 
would  authorize  the  taxing  of  the  mere  inci- 
dents of  a  business,  which  in  themselves 
could  not  exist  without  the  business  to 
which  they  were  annexed.  We  think  that 
the  classification  In  the  ordinance  under  con- 
sideration was  unreasonable  and  arbitrary, 
and  could  In  no  sense  be  declared  Just  and 
proper,  as  the  General  Assembly  has  deter- 
mined must  be  the  case  with  all  classifica- 
tions for  taxation  made  by  the  city  of  At- 
lanta. 

2.  It  Is  contended,  though,  that,  even  if  the 
judge  erred  in  his  conclusion  as  to  the  valid- 
ity of  the  ordinance,  the  demurrer  was  prop- 
erly sustained,  for  the  reason  that  there  was 
'a  misjoinder  of  parties;  that  the  application 
for  injunction  could  not  properly  be  made 
Jointly  by  the  trading  stamp  company  and 
one  or  more  merchants  who  were  its  custom- 
ers. The  trading  stamp  company  was  not  a 
necessary  party,  but  it  seems  to  us  that  It 
was  a  proper  party.  While  it  had  paid  its 
tax,  and  was  not  affected  by  the  ordinance 
so  far  as  further  taxation  upon  its  business 
was  concerned,  the  effect  of  the  ordinance 
was  to  embarrass  and  hamper  those  who 
dealt  with  it,  and  diminish  its  business,  even 
if  it  did  not  have  the  effect  to  entirely  de- 
stroy It  If  the  city  of  Atlanta  were  to  Im- 
pose a  business  tax  upon  a  merchant,  and 
then  Impose  a  tax  upon  every  customer  who 
entered  his  door.  It  would  be  at  once  appar- 
ent that  the  merchant  was  vitally  and  pe- 
cuniarily Interested  In  the  question  as  to 
whether  his  customers  should  be  burdened 
with  this  tax.  In  such  a  case  It  would  seem 
that  the  court  would  entertain  a  Joint  appli- 
cation by  the  merchant  and  his  customers  to 
restrain  the  enforcement  of  the  tax  attempt- 
ed to  be  collected  without  authority  of  law 
upon  the  customers,  when  the  effect  of  the 
collection  would  be  to  interfere  with  the 
customer  by  Imposing  a  burden  upon  his 
right  to  buy,  and  to  interfere  with  the  mer- 
chant by  impairing  or  destroying  his  right 
tx>  lelL 


8.  It  Is  also  contended  that  injunction  was 
not  the  remedy;  that  the  parties  should  have 
paid  the  tax  under  protest,  and  then  have 
brought  suit  against  the  tax  ofiScer  for  dam- 
ages. If  a  lawful  tax  had  been  levied,  and 
the  question  was  whether  the  Individual 
came  within  the  description  of  persons  sub- 
ject to  the  tax,  a  question  of  fact  would 
have  been  raised,  and  equity  would  not  inter- 
fere, but  would  remit  the  party  to  his  action 
at  law.  But  where  there  is  no  law  authoriz- 
ing the  collection  of  the  tax,  it  Is  no  tax,  and 
equity  will  enjoin  the  attempt  to  collect  It 
by  any  one  at  the  Instance  of  the  person  who 
is  about  to  be  mi^de  the  subject  of  the  Ulegal 
exaction.  Decker  y.  McGowan,  69  Ga.  8p5; 
Vanover  v.  Davis,  27  Ga.  354.  The  ordinance 
was  void.  There  was  hence  no  law  author- 
izing the  Imposition  of  the  tax.  It  was  no 
tax;  It  was  nothing;  and  the  one  attempting 
to  enforce  Its  collection  was  a  wrongdoer; 
and  those  against  whom  the  exaction  was 
sought  to  be  made  could  properly  unite  In  an 
application  to  a  court  of  equity  to  enjoin  the 
enforcement  of  the  ordinance,  and  would  not 
be  driven  to  their  separate  actions  of  tres- 
pass against  the  wrongdoer,  who,  under  the 
guise  of  a  tax  ofiScer,  was  attempting  to  col- 
lect that  for  which  there  was  no  authority. 

Judgment  reversed.  All  the  Justices  con- 
cur. 
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COLLINS  V.  COCHRAN. 
(Supreme  Court  of  Georgia.    Jan.  28,  ^905.) 

PARTITION  FENCES— AGBEEMENT  TO  MAINTAIN^ 
TRESPASSING   ANIMALS— ARBITRATION. 

1.  Coterminous  landowners  may  by  agreement 
assume  an  obligation  to  maintain  a  partition 
fence,  each  agreeing  to  keep  op  a  designated 
part ;  and,  if  the  hogs  of  one  enter  the  land  of 
the  other  through  a  defect  negligently  left  in 
that  part  of  the  fence  which  the  first  was  bound 
to  repair,  he  is  liable  for  the  damages  done  bj 
such  hogs. 

2.  The  validity  of  the  obligation  of  the  coter- 
minous owners  to  maintain  a  sufficient  fence 
against  their  stock  is  not  affected  by  the  fact 
that  they  do  not  contemplate  maintaining,  and 
do  not  in  fact  maintain,  a  fence  of  such  char- 
acter and  height  as  to  constitute  a  lawful  fence, 
under  the  statute.  By  agreement  they  can  take 
their  fence,  relatively  to  the  rights  of  each 
against  the  other,  from  under  the  operation  of 
the  statute. 

3.  Where  in  such  case  the  owner  of  the  hogs* 
agreed  that  the  amount  of  the  damages  should 
be  submitted  to  arbitration,  and  that  certain  of 
the  hogs  should  be  retained  by  the  party  injured 
as  pledge  for  the  payment  of  the  damages  as- 
sessed, and  subsequently  the  owner  of  the  hogs 
refused  to  make  a  submission  to  arbitration,  the 
pledgee  could  recover  the  reasonable  expense  in 
the  meantime  incurred  by  him  in  feeding  such 
hogs. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Mitchell  Coun- 
ty; I.  A.  Bush,  Judge  pro  hac. 

Action  by  J.  A.  Cochran  against  D.  B.  B. 
Collins.  Judgment  for  plaintifC  Defendant 
brings  error.    Affirmed.  • 
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Jesse  W.  Walters  and  R.  J.  Bacon,  Jr.,  for 
plaintiff  in  error.  Sam  S.  Bennett,  for  de- 
fendant in  error. 

SIMMONS,  G.  J.  Suit  was  brought  by 
Cochran  against  Collins.  From  the  petition 
and  the  evidence  of  the  plaintiff,  It  appeared 
that  the  plaintiff  and  defendant  owned  and 
occupied  adjoining  farms.  For  more  than  20 
years  there  had  been  between  these  farms  a 
line  fence,  which,  though  not  built  and  main- 
tained in  such  way  as  to  make  it  a  lawful 
fence  under  the  statute,  was  sufficient  to 
keep  stock  from  passing  from  one  farm  to 
the  other.  The  occupants  of  the  farm  now 
owned  by  plaintiff  had  kept  up  the  north 
end  of  the  fence;  the  occupants  of  the  other 
farm,  the  south  end.  After  the  plaintiff  and 
defendant  had  become  the  owners  of  the 
farms,  they  entered  into  an  agreement  to 
keep  up  and  repair  the  line  fence;  the  plain- 
tiff undertaking  to  maintain  the  north  end, 
and  the  defendant  undertaking  to  maintain 
the  south  end  as  his  predecessors  in  title 
had  done.  The  defendant  neglected  to  keep 
up  the  south  end  of  the  fence,  and  suffered 
it  to  get  out  of  repair,  by  reason  of  which 
a  large  drove  of  his  hogs  broke  through  into 
plaintiff's  land  and  destroyed  a  portion  of  his 
crop&  The  plaintiff  drove  them  out,  and 
gave  defendant  notice  that  they  had  broken 
through.  Still  defendant  neglected  to  re* 
pair  the  fence,  and  his  hogs  twice  again, 
within  the  next  two  days,  went  upon  plain- 
tiff's farm,  through  the  defective  south  end 
of  the  fence,  and  destroyed  a  part  of  plain- 
tiff's crops.  The  plaintiff  impounded  some 
of  the  hogs,  afterward  releasing  all  except  a 
few.  These  he  retained,  under  an  agreement 
with  the  defendant,  as  a  pledge,  until  the 
amount  of  the  damage  could  be  determined 
by  arbitration.  Subsequently  defendant  re- 
fused to  submit  the  matter  to  arbitration, 
and  plaintiff  then  brought  Suit  for  damages 
for  the  breach  ic^f  the  contract  as  to  the  main- 
tenance of  the  fence.  He  prayed  damages 
for  the  value  of  the  property  destroyed  by 
the  defendant's  hogs,  and  also  prayed  judg- 
ment for  the  cost  of  feeding  the  hogs  pend- 
ing the  effort  to  arbitrate.  There  was  a  ver- 
dict for  the  plaintiff,  and  the  defendant  mov- 
ed for  a  new  trial.  The  motion  was  over- 
ruled by  the  trial  Judge,  and  the  movant  ex- 
cepted. 

1, 2.  Coterminous  landowners  may  by  agree- 
ment or  by  prescription  assume  an  obliga- 
tion to  maintain  a  partition  or  line  fence, 
each  agreeing  to  keep  up  a  designated  part. 
12  A.  &  B.  Enc.  Law  (2d  Ed.)  1047.  The 
validity  of  this  obligation  is  not  affected  by 
the  fact  that  they  did  not  contemplate  main- 
taining and  do  not  in  fact  maintain  a  fence 
of  such  character  as  to  constitute  a  lawful 
fence  under  our  statutes  on  the  subject  of 


fences.  Albright  v.  Bruner,  14  HI.  App.  818. 
By  agreement  they  can  take  their  fence,  rel- 
atively to  the  rights  of  each  against  the 
other,  from  under  the  operation  of  the  stat- 
ute. D'Arcy  v.  Miller,  86  IlL  102,  29  Am. 
Rep.  11.  As  to  the  other,  each  party  was 
bound  to  maintain  his  portion  of  the  f^nce 
agreed  upon,  without  regard  to  the  character 
of  fence  prescribed  by  the  statute.  When  the 
defendant  violated  his  contract  by  falling  to 
repair  the  portion  of  the  fence  which  he  had 
agreed  to  maintain,  and  his  stock,  because 
of  such  failure  to  repair,  entered  through 
this  portion  of  the  fence  into  the  farm  of  the 
plaintiff,  and  damaged  the  crops,  the  defend- 
ant was  liable  for  the  damage  so  done.  The 
provisions  of  our  Code  which  relate. to  fences 
have  no  application  to  the  present  case.  This 
is  not  an  action  for  the  statutory  penalty 
for  failing  to  maintain  a  statutory  fence, 
but  is  a  suit  for  a  failure  to  keep  up  and 
maintain  a  fence  under  a  private  contract 
which,  relatively  to  the  parties,  took  the 
fence  entirely  out  of  the  statutory  provisions. 
For  this  reason  the  authorities  cited  by  the 
plaintiff  in  error  have  no  application.  Nor 
does  it  matter  tliat  the  plaintiff  below  was 
not  shown  to  have  so  maintained  his  portion 
of  the  fence  as  to  make  it  comply  with  the 
statutory  requirements  as  to  statutory  fen- 
ce's. It  was  enough  that  he  kept  up  his  por- 
tion of  the  fence  in  accordance  with  his 
agreement,  and  in  such  manner  that  8to(^k 
could  not  get  through  it.  The  defendant 
made  a  valid  and  binding  contract  with 
plaintiff.  He  violated  this  contract,  and,  as 
a  direct  consequence  of  this  violation,  the 
plaintiff's  property  was  injured.  Defendant* 
was  therefore  liable  to  respond  in  damages 
for  the  injuries  so  inflicted. 

8.  Under  the  facts  in  the  present  case,  the 
plaintiff  could  recover  not  only  the  value  of 
the  crops  destroyed,  but  also  the  cost  of 
feeding  those  of  the  hogs  which  he  kept 
while  endeavoring  to  arrange  a  submission 
of  the  matter  to  arbitration.  The  defendant 
had  agreed  that  the  amount  of  the  damage 
should  be  submitted  to  arbitration,  and  that 
the  plaintiff  should  in  the  meantime  keep 
these  hogs  as  a  pledge  for  the  payment  of 
the  amount  >  assessed  as  damages.  Defend- 
ant subsequently  refused  to  make  the  sub- 
mission, and  should  be  held  liable  for  the 
expense  of  feeding  his  hogs  from  the  time 
of  his  agreement  to  arbitrate  to  the  time 
when  he  finally  refused  to  make  the  sub- 
mission. 

The  motion  for  new  trial  complained  that 
the  verdict  was  without  evidence  to  support 
it  and  also  that  the  court  erred  in  charging 
substantially  in  accord  with  what  is  laid 
down  herein.  There  was  no  error  in  overrul- 
ing this  motion  and  refusing  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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(121  Go.  647) 

NEIL  V.  HARRIS. 

(SnprenM  Court  of  Georgia.    Jan.  27,  1905.) 

EZECUTOBS  AND  ADMTNISTEATOB&— CBEDIT&— 

REPAIRS. 

1.  The  rulings,  instructions,'  and  judgment 
brought  under  review  by  this  writ  of  error  were 
not  in  accordance  with  the  judgment  and  di- 
rection of  this  court  when  the  case  was  for- 
merly here  (45  S.  B.  887,  .117  Ga.  733);  the  di- 
rection then  given  having  been  miaconstmed  by 
the  trial  judge. 

(Syllabus  by  the  Ck>urt) 

Error  from  Superior  Court,  Houston  Coun- 
ty; W.  H.  Felton,  Jr.,  Jndgd. 

Action  by  Z.  H.  Nell  against  W.  H.  Harris, 
executor.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

John  P.  Ross,  for  plaintiff  In  error.  A.  L. 
Miller  and  L.  L.  Brown,  for  defendant  in 
error, 

FISH,  P.  J.  Mrs.  Neil  brought  an  action 
against  W.  H.  Harris,  hs  executor  of  the  will 
of  her  father,  H.  C.  Harris,  and  Mrs.  Walker, 
in  which  she  prayed*  as  against  the  executor, 
the  specific  performance  of  a  parol  gift  of  a 
house  and  lot  in  the  town  of  Ft.  Valley, 
which  she  alleged 'had  been  given  to  her  by 
her  father  during  his  lifetime.  She  further 
alleged  that,  in  pursuance  of  the  gift,  she 
had  gone  into  possession  of  the  property 
during  her  father's  life,  and  had  ever  since 
held  it  adversely,  and,  upon  the  faith  of  the 
gift,  had  made  ImiJrovements  thereon  of  a 
permanent  nature,  both  during  her  father's 
lifetime  and  since.  The  executor,  in  his 
answer,  denied  the  gift,  and  that  Mrs.  Neil 
had  ever  been  in  adverse  possession  of  the 
property,  but  alleged  that  she  had  never  held 
it  otherwise  than  permissibly.  He  further 
set  up  in  his  answer  that  since  the  death  of 
bis  testator  he,  at  the  request  of  Mrs. 
Neil,  and  believing  that  the  prc^erty  be- 
longed to  the  estate  of  the  testator,  had  paid 
out  for  repairs  and  improvements  on  the 
premises  in  dispute  a  given  sum  from  the 
estate  of  his  testator;  and  he  prayed  that, 
if  it  should  be  determined  that  the  title 
to  the  property  was  in  Mrs.  Nell,  It  should 
be  made  subject  to  the  amount  which  he  had 
so  paid,  and  that  a  special  lien  or  charge 
against  It  for  such  sum  should  be  declared 
In  his  favor,  as  executor.  Mrs.  Nell,  by  way 
of  replication  to  the  answer  of  the  executor, 
alleged  that  the  executor  paid  for  the  re- 
pairs and  Improvements  be  claimed  to  have 
made  on  the  premises  out  of  her  distributive 
share  in  her  father's  estate,  in  accordance 
with  an  agreement  between  her  and  the  ex- 
ecutor at  the  time.  Upon  the  trial,  evidence 
was  submitted  in  behalf  of  both  Mrs.  Nell 
and  the  executor  upon  this  issue.  The  trial 
resulted  in  a  verdict  for  Mrs.  Neil.  The  ex- 
ecutor moved  for  a  new  trial  on  many 
grounds,  in  one  of  which  it  was  alleged 
that  the  court  erred  In  refusing  to  instruct 
the  jury,  as  requested  by  him,  that  if  the 


jury  should  find  in  favor  of  the  gift,  and  "if 
it  be  shown  that  the  executor,  acting  in  the 
belief  tliat  the  property  in  question  was  the 
property  of  the  estate,  at  the  request  of  the 
plaintiff,  or  with  her  knowledge  and  consent, 
put  improvements  on  the  property  to  pre- 
serve it  as  an  asset  of  the  estate,  then  [the 
jury]  should  direct  -that  the  value  of  such 
Improvements,  with  seven  per  cent  Interest 
thereon  since  they  were  made,  be  set  up  as 
a  charge  against  the  property  superior  to  the 
claim  of  the  plaintiff."  In  another  ground 
of  the  motion  it  was  alleged  that  the  court 
erred  in  falling  to  submit  to  the  jury  the 
question  as  to  the  amount  expended  by  the 
executor  for  repairs  and  Improvements  on 
the  property.  A  new  trial  was  refused,  and 
the  case  was  brought  to  this  court,  and  Is 
reported  in  117  Ga.  733-749,  45  S.  E.  387. 
This  court  there  held  that  the  request  to 
charge  in  reference  to  the  executor's  right 
to  recover  the  amount  which  be,  at  the  re- 
quest of  the  plaintiff,  had  spent  In  Improving 
the  property,  if  it  had  stood  alone,  would 
have  been  a  proper  and  pertinent  charge; 
but  as  it  was  made  in  connection  with  and  as 
a  part  of  another  request,  which  was  not 
legal  and  appropriate,  it  was  not  incumbent 
upon  the  court  to  separate  the  good  from 
the  bad,  and  therefore  there  was  no  error 
in  refusing  to  give  the  charge  as  requested. 
It  is  obvious  that  when  this  court  there  held 
that  a  charge  that  if  the  jury  found  for  the 
plaintiff,  and  further  found  "that  the  execu- 
tor, acting  in  the  belief  that  the  property  in 
question  was  the  property  of' the  estate,  at 
the  request  of  the  plaintiff,  or  with  her 
knowledge  and  consent,  put  improvements  on 
the  property  to  preserve  It  as  an  asset  of  the 
estate,  then  [the  jury]  should  direct  that  the 
value  of  such  Improvements,  with  seven  per 
cent  interest  tiiereon  since  they  were  made, 
be  set  up  as  a  charge  against  the  property 
superior  to  the  claim  of  the  plaintiff,"  would 
have. been  a  proper  and  pertinent  charge,  it, 
of  course,  held  that  the  right  of  the  executor 
to  recover  for  money  expended  in  improving 
property  belonging  to  the  plaintiff  depended 
upon  the  existence  of  such  a  state  of  facts. 
Clearly,  then,  the  executor  could  not  law- 
fully reimburse  himself  out  of  the  plaintiff's 
property  for  money  expended  by  him  for 
Improvements  thereon,  If  her  contention  was 
true — that  he  had  paid  for  Improvements 
upon  property  which  he  recognized  to  be 
hers,  as  an  advance  payment  to  her  upon  her 
distributive  share  in  the  estate  of  her  fa- 
ther. In  other  words,  if  the  legal  effect  of 
the  transaction  was  that  she,  through  him, 
paid  for  the  repairs  and  improvements  upon 
the  property  with  money  which  he  merely  ad- 
vanced to  her  upon  and  against  her  distribu- 
tive share  in  the  estate  of  her  father,  he 
could  not  recover  the  money  from  her.  But 
if  she  did  not  thus,  through  him,  pay  for  the 
repairs  and  improvements,  but  he,  at  her 
request  or  with  her  knowledge  and  consent, 
paid  for  them,  not  for  her,  but  for  the  estate, 
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belie  flng  that  the  property  belonged  to  the  | 
estate,  he  could  reimburse  himself,  as  ex- 
ecutor, from  the  proi)erty  for  the  money  so 
.  paid  by  him.  Such  was  the  intention  of  this 
court  when  it  further  held,  In  ruling  upon 
another  ground  of  the  motion  for  a  new  trial, 
that,  "under  the  pleadings  and  the  evidence^ 
the  court  did  err  In  failing  to  Instruct  the 
jury  to  find  the  amount  which  the  executor 
had  expended  for  repairs  and  improvements 
on  the  property,  as  he  was  under  no  obliga- 
tion to  repair  or  Improve  the  premises  for  the 
plaintiff,  and,  if  he  did  so,  he  was  entitled 
to  be  reimbursed  for  the  money  so  paid  out 
by  him."  While  this  language,  standing 
alone,  may  not  have  been  sufficiently  guard- 
ed and  qualified  to  clearly  express  the  court's 
intention  and  meaning,  yet,  construed  in  the 
light  of  the  Issue  made  by  the  contentions 
of  the  parties  in  reference  to  the  claim  of  the 
executor  for  money  expended  for  repairs  and 
Improvements  upon  the  property,  and  of  the 
ruling  of  this  court  upon  the  executor's  re- 
,  quest  to  charge,  Its  meaning  was  and  is  that 
the  trial  court,  in  framing  and  submitting 
to  the  jury  questions  of  fact  to  be  determined 
by  them  as  a  basis  for  the  court's  decree, 
should  have  Instructed  the  Jury  to  find  the 
amount,  if  any,  which  the  executor  had  ex- 
pended for  repairs  and  improvements  upon 
the  propertir  in  the  belief  that  it  belonged  to 
the  estate  of  his  testator.  Such,  too,  was  the 
meaning  of  the  language  with  which  the 
present  writer,  speaking  for  the  court,  con- 
cluded the  opinion,  and  gave  direction  for  the 
new  trial  which  was  granted,  when  it  was 
said:  "As  the  Judgment  of  the  court  below 
is  reversed  solely  upon  the  ground  that  the 
court  erred  in  falling  to  Instruct  the  Jury  to 
find  what  amount,  if  any,  the  executor  had, 
at  the  request  or  with  the  consent  of  the 
plaintiff,  expended  for  repairs  and  improve- 
ments upon  the  premises  in  dispute,  a  new 
trial  is  ordered  upon  this  question  alone,  with 
direction  that  in  all  other  respects  the  de- 
cree rendered  in  favor  of  the  plaintiff  be  al- 
lowed to  stand;  and,  if  there  should  be  a 
finding  in  favor  of  the  executor  upon  the 
question  indicated,  then  the  said  decree 
shall  be  so  amended  as  to  provide  that  the 
land  recovered  by  the  plaintiff  be  subjected 
to  the  repayment  to  the  executor  of  the 
amount  so  expended  by  him,  v^th  lawful  in- 
terest thereon."  The  sole  question  here,  re- 
ferred to,  upon  which  the  new  trial  was  or- 
dered, was  necessarily  a  question  made  by 
the  pleadings  in  the  case;  and  that  question, 
as  made  by  the  pleadings,  was  what  amount, 
if  any,  the  executor  had,  at  the  request  or 
with  the  consent  of  Mrs.  Neil,  expended  for 
the  estate  in  repairing  and  improving  the 
property  in  controversy,  and  not  what 
amount  he  had  so  spent  for  her  in  part  pay- 
ment of  her  distributive  share  in  the  estate 
of  her  father.  The  parties  were  not  at  issue 
as  to  whether  the  executor  had  paid  for  any 
repairs  and  improvements  upon  the  property, 


but  they  were  at  issue  upon  the  question 
whether  he  paid  for  them  for  the  estate,  be- 
lieving the  property  belonged  to  it,  or  paid 
for  them  for  Mrs.  Neil,  knowing  the  prop- 
erty belonged  to  her,  as  an  advance  to  her 
upon  her  dlstxibutlve  interest  in  the  estate. 
By  her  pleadings  she  admitted  that  the  ex- 
ecutor had  paid  for  them,  but  alleged  that 
"they  were  made  by,  said  executor  upon  the 
distinct  agreement  that  they  were  to  be 
charged  against  the  distributive  share  of 
petitioner,"  and  averred,  "upon  information 
furnished  her  by  said  executor  himself,  that 
they  were  in  fact  so  charged."  When  the 
case  came  on  for  another  trial  in  the  su- 
perior court,  the  Judge  construed  the  direc- 
tion given  by  this  court  as  a  "mandate"  that 
the  single  issue  to  be  tried  by  the  jury  should 
be  "what  amount,  if  any,  the  executor,  W.  BL 
Harris,  had,  at  the  request  or  with  the  con- 
sent of  the  plaintiff,  expended  for  repairs 
and  improvements  on  the  premises  in  dis- 
pute," and  so  instructed  the  jury.  Mrs.  Neil 
offered  evidence  tending  to  show  that  the 
executor,  at  the  time  that  he  paid  for  the 
repairs  and  Improvements  made  on  the  prem- 
ises in  dispute,  knew  that  the  property  be- 
longed to  her,  and  that  he,^  as  executor,  made 
such  payments  out  of  funds  belonging  to  the 
estate  of  his  testator  as  a  part  of  her  dis- 
tributive share. in  such  estate.  The  executor 
admitted  that  the  estate  had  always  been 
solvent.  The  court  rejected  this  evidence  of- 
fered by  Mrs.  Neil.  The  former  decision  of 
this  court  and  the  direction  therein  given 
were  misconstrued  by  the  learned  triai  judge, 
and  he  therefore  erred  in  refusing  to  permit 
Mrs.  Neil  to  Introduce  evidence  in  support 
of  her  contention  as  to  the  payments  made 
by  the  executor  for  repairs  and  improve- 
ments, and  also  erred  In  his  instructions  to 
the  Jury  limiting  the  issue  to  be  tried  as 
above  indicated.  It  certainly  was  not  the 
intention  bf  this  court.  In  the  decision  hereto- 
fore rendered  and  the  direction  then  given, 
to  eliminate  from  the  case  the  Issue  made 
by  the  pleadings  as  to  the  payments  made  by 
the  executor  for  repairs  and  improvements 
on  the  property  in  controversy;  and,  in  view 
of  the  pleadings  then,  and  what  was  said  in 
the  opinion  rendered  by  this  court,  we  do  not 
think  the  construction  placed  by  our  learned 
Brother  of  the  superior  court  upon  the  di- 
rection given  by  this  court  was  required, 
though  the  language  used  by  the  writer  may 
not  have  been  as  clear  and  unambiguous  as 
It  should  have  been.  In  justice  to  him,  how- 
ever, it  may  be  said  that,  while  he  was 
clearly  of  the  opinion  that  the  construction 
which  he  placed  upon  the  language  of  this 
court  was  correct  and  required,  his  charge 
clearly  indicates  that  he  thought  the  instruc- 
tion given  by  this  court,  as  he  interpreted  It, 
was  too  limited  as  to  the  Issue  to  be  sub- 
mitted to  the  jury  upon  the  new  trial,  and 
that  he  ruled  upon  the  admission  of  evidence 
and  instructed  the  Jury  as  he  did  simply  be- 
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cause  he  felt  that  the  ruling  of  tbl?  court 
compelled  him  to  do  so. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


azi  Ga.  798) 

SHARPB  &  DRAKE  v.  HODGES. 
(Supreme  Court  of  Georgia.    Jan.  28,  1905.) 

ADHIMIBTBATOS  —  ACTION    BT—ByiDSNCK— COL- 
LATERAL ATTACK. 

1.  There  was  no  error  In  admitting  in  evi- 
dence a  paper  pnrportiog  to  be  letters  of  ad- 
ministration issued  to  the  plaintiff,  over  the 
objection  of  the  defendants  that  the  paper  on 
its  face  did  not  show  whether  it  was  an  original 
or  a  copy. 

2.  A  judgment  of  a  court  of  ordinary  appoint* 
ing  an  administrator  cannot  be  collaterally  at- 
tacked by  testimony  contradicting  the  recitals 
contained  in  the  letters  of  administration  issued 
upon  such  judgment. 

3.  Irrespective  of  the  right  of  the  defendants 
to  collaterally  attack  such  judgment  on  the 
ground  of  fraud  in  its  procurement,  the  court 

Sroperly  instructed  the  jury  to  find  against  the 
efendants  on  this  issue,  as  there  was  no  evi- 
dence of  fraud. 

(Syllabus  by  the  Gourt.) 

Error  from  Superior  Court,  Decatur  Coun- 
ty; A,  G.  Powell,  Judge  pro  hac. 

Action  by  0.  S.  Hodges,  administrator  of 
Alley  Huguley,  against  Sharp  &  Drake. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

Donalson  &  Donalson  and  T.  S.  Hawes, 
for  plaintiffs  in  error.  Albert  H.  Russell  and 
B.  B.  Bower,  for  defendant  In  error. 

EVANS,  J.  This  was  a  proceeding  brought 
by  C.  S.  Hodges,  as  administrator  de  bonis 
non  cum  testamento  annexo  of  Alley  Hugu- 
ley, against  Sharpe  &  Drake,  a  partnership, 
to  recover  possession  of  a  certain  tract  of 
land  and  damages  for  trespasses  already  com- 
mitted thereon,  and  to  obtain  an  injunction 
to  restrain  further  trespasses.  The  defend- 
ants denied  the  title  of  the  plaintiff,  and 
averred  that  they  had  a  prima  facie  title  to 
the  land,  and  that  the  appointment  of  the 
plaintiff  as  administrator  amounted  to  a 
legal  fraud  upon  them,  he  having  procured 
the  appointment  for  the  sole  purpose  of  re- 
covering possession  of  the  land  for  his  pwn 
private  benefit  and  profit,  and  not  for  the 
benefit  of  any  heir  or  creditor  of  the  estate 
of  Alley  Huguley.  On  the  trial  the  plaintiff 
showed  the  loss  of  the  original  grant  from 
the  state  to  Alley  Huguley,  and  introduced 
a  certified  copy  thereof.  He  also  introduced 
a  paper  purporting  to  be  letters  of  adminis- 
tration de  bonis  non  cum  .testamento  annexo 
granted  to  him  on  the  estate  of  Alley  Hugu- 
ley, and  proved  damages  to  the  freehold  com- 
mitted by  the  defendants.  The  defendants 
offered  no  evidence,  and  the  jury,  following 
the  instructions  given  them  by  the  court,  re- 
turned a  verdict  in  favor  of  the  plaintiff  for 
the  premises  in  dispute  and  $500  damages. 
The  defendants,  by  direct  bill  of  exceptions, 


complain   of  various  rulings  made  by   the 
trial  court 

1.  Objection  was  made  to  the  Introduction 
of  the  paper  purporting  to  be  letters  of  ad- 
ministration on  the  ground  that  it  did  not  ap- 
pear on  Its  face  whether  It  was  an  original 
or  a  copy.  There  is  nothing  In  the  record 
indicating  that  the  paper  was  a  copy.  It 
was  submitted  to  the  presiding  judge,  and 
he  inspected  it,  and  allowed  it  in  evidence. 
The  paper  was  regular  on  its  face,  and  the 
court  evidently  assumed  it  to  be  the  orig- 
inal letters  of  administration  granted  by  the 
ordinary.  If  the  paper  was  not  In  fact  a 
genuine  document,  as  it  purported  on  its  face 
to  be,  the  defendants  were  at  liberty  to  so 
show  by  evidence.  There  was  no  merit  In 
the  objection  made  to  Its  introduction. 

2.  The  appointment  of  an  administrator 
by  the  court  of  ordinary  is  a  judgment  by  a 
court  of  general  jurisdiction  with  respect  to 
this  subject-matter.  Its  judgments  Import 
verity,  and  are  not  open  to  attack  in  any 
other  forum.  The  letters  of  administration 
recited  every  essential  jurisdictional  fact, 
and  it  Is  to  be  presumed,  until  they  are  set 
aside  In  the  proper  court,  that  the  recitals 
are  true.  The  defendants  undertook  to  col- 
laterally assail  the  letters  of  administration 
by  showing,  on  the  cross-esamination  of  the 
plaintiff,  that  he  had  not  taken  oath  as  ad- 
ministrator before  the  ordinary  who  bad  is- 
sued the  letters  of  administration.  So  far 
as  the  record  discloses,  the  defendants  were 
trespassers,  and  were  in  no  wise  interested 
In  the  Huguley  estate.  A  person  not  inter- 
ested in  the  assets  of  an  estate  has  no  right 
to  raise  any  question  as  to  the  legality  of  a 
judgment,  regular  on  Its  face,  appointing  an 
administrator.  Jones  v.  Smith,  120  Ga.  642, 
48  S.  E.  134.  His  only  concern  is  that,  if  the 
plaintiff  shows  such  title  in  the  estate  as  will 
authorize  a  recovery  against  him,  he  will 
not  be  subjected  to  suits  by  any  other  person 
as  heir  at  law  or  as  administrator  of  the 
same  estate.  If  the  administrator  relies  for 
his  authority  to  bring  the  suit  upon  letters  of 
administration  issued  by  the  proper  court, 
and  regular  on  their  face,  a  judgment  In  that 
suit  would  protect  the  defendants  against 
further  suit  by  any  other  representative  of 
the  estate,  or  any  person  claiming  an  interest 
therein.  It  follows,  therefore,  that  the  court 
properly  overruled  the  motion  of  the  defend- 
ants to  rule  out  the  letters  of  administration 
on  the  ground  that  It  appeared  from  the  tes- 
timony of  the  plaintiff  that  the  letters  of 
administration  were  Illegally  issued,  In  that 
he  did  not  take  oath  or  execute  bond  before 
the  ordinary  who  had  Issued  them. 

8.  It  appeared  from  the  testimony  of  the 
plaintiff  that  at  one  time  Hodges  &  Powell, 
a  firm  of  which  the  administrator  was  a 
member,  claimed  title  to  the  land  by  virtue 
of  a  purchase  from  some  person  holding  ad- 
versely to  the  Huguley  estate,  and  bad 
brought  suit  against  Sharp  ft  Drake  to  re- 
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strain  a  trespass  npon  tbe  Identical  land  now 
in  controversy,  which  suit  was  still  pending. 
The  plalntiif  admitted  that  his  original  pur- 
pose was  to  get  the  land,  but  he  discovered 
that  the  title  was  In  the  Huguley  estate,  had 
opened  up  correspondence  with  the  heirs  of 
that  estate,  and  as  a  result  of  the  correspond- 
ence had  procured  the  appointment  as  admin- 
istrator, and  sought  to  recover  the  land  for 
the  purposes  of  administration.  He  denied 
that  the  suit  was  for  his  private  benefit,  but 
stated  that  in  the  event  of  a  recovery  he 
would  like,  if  able  to  make  a  satisfactory 
trade  with  the  persons  entitled  to  the  land, 
to  buy  it  from  them.  He  insisted,  however, 
that  the  suit  was  for  the  benefit  of  the  es- 
tate. The  court  held  that  this  testimony  was 
insufficient  to  show  any  fraudulent  purpose 
on  the  part  of  the  plalntiif,  and  refused  to 
submit  the  Issue  of  fraud  to  the  Jury.  As 
has  already  been  pointed  out,  the  appoint- 
ment of  the  administrator  and  his  letters 
were  regular  on  their  face,  and  were  not  open 
to  collateral  attack,  and  the  evidence  could 
very  properly  have  been  excluded  by  the  court. 
However,  no  objection  seems  to  have  been 
made  to  the  introduction  of  this  evidence,  and 
the  court  merely  held,  as  matter  of  law,  that 
the  Issue  of  fraud  set  up  In  the  defendants* 
answer  was  not  sustained,  and  directed  the 
Jury  not  to  consider  this  issue,  but  to  con- 
fine their  investigation  to  the  question  of  title 
and  to  the  amount  of  damages  sustained  by 
the  plaintiff.  The  court  committed  no  error 
in  so  doing.  The  evidence  relied  on  to  es- 
tablish the  plea  of  fraud,  even  if  that  plea 
could  properly  be  set  up  In  defense  to  the 
action,  was  insufficient  to  establish  the  al- 
leged fraudulent  purpose  of  the  plaintiff,  and 
a  finding  in  favor  of  the  defendants  on  that 
issue  would  have  been  unwarranted  either 
by  law  or  the  evidence. 

Judgment  affirmed.     All  the  Justices  con- 
cur. 


(121  Ga.  659) 

MORGAN  COUNTY  v.  WALTON  CX)UNTT 

et  al. 

(Supreme  Court  of  Georgia.     Jan.  27,  1905.) 

TAXATION— PERSON  AX  PBOPERTY— SITUS— MAN- 
UFACTURING PROPERTY. 

1.  Under  the  undisputed  evidence,  it  was  prop- 
er for  the  court  to  direct  a  verdict.  The  ver- 
dict directed,  while  in  the  main  correct,  was 
not  BO  in  every  particular.  The  judgment  will 
therefore  be  affirmed,  with  direction  that  the 
court  below  bo  amend  the  verdict  and  judgment 
as  to  make  them  conform  to  the  principles  of 
law  announced  in  the  accompanying  opinion* 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Walton  Coun- 
ty; R.  B.  Russell,  Judge. 

Action  by  the  county  of  Morgan  against  the 
county  of  Walton  and  others.  From  the 
judgment,  both  parties  bring  error.  Judg- 
ment on  bill  of  exceptions  of  the  county  of 
Morgan  affirmed,  with  directions.  The  other 
appeal  affirmed. 


B.  H.  George  and  Saml.  H.  Sibley,  for  Mor- 
gan county.  Henry  D.  McDanlel  and  J.  W. 
Arnold,  Sr.,  for  Walton  county,  et  aL 

CANDLER,  J.  This  case  was  before  this 
court  at  the  March  term,  1904,  and  a  foil 
statement  of  the  facts  out  of  which  it  arose 
will  be  found  in  the  opinion  rendered  by  Mr. 
Justice  LAMAR  in  Walton  County  v.  Mor- 
gan County,  120  Oa.  548»  48  S.  B.  243.  See, 
also,  Morgan  County  ▼.  Walton  County,  120 
Ga.  1028,  48  S.  E.  400.  Neither  of  the  par- 
ties was  satisfied  with  tbe  result  of  the  last 
trial,  at  the  conclusion  of  which  a  verdict 
was  directed  by  the  court,  and  both  the  plain- 
tiff and  the  defendants  filed  bills  of  excep- 
tions. On  the  return  of  the  remittitur  from 
this  court  in  the  case  of  County  of  Walton 
V.  County  of  Morgan,  120  Ga.  648,  48  S.  B. 
243,  the  defendants  amended  their  answer, 
and  for  the  first  time  claimed  that  If  the 
part  of  the  tax  act  of  1902,  under  the  terms 
of  which  tbe  tax  in  question  was  sought  to 
be  recovered  from  the  county  of  Walton  by 
the  county  of  Morgan,  was  constitutional,  it 
was  not  applicable  to  the  machinery  and 
other  personal  property  used  in  connection 
with  the  manufacturing  plant  On  the  for- 
mer hearing  the  county  of  Walton  insisted 
that  the  act,  if  constitutional,  only  applied 
to  the  real  estate  and  to  the  personal  prop- 
erty that  might  be  in  or  connected  with  the 
buildings  containing  the  machinery,  and  not 
to  personal  property  outside  and  not  con- 
nected with  said  buildings,  or  the  machinery 
in  the  buildings.  On  the  return  of  the  re- 
mittitur this  position  was  changed,  and  It 
offered  an  amendment  <!lalmlng  that  the  per- 
sonal property  and  the  machinery  In  the  mill 
were  not  taxable.  The  following,  taken  from 
the  amendment  offered,  clearly  states  the 
contention:  'The  defendant  avers  that  the 
machinery  in  the  mill  buildings  *  *  *  is 
personal  property,  and  not  part  of  the  realty, 
and  was  returned  as  such  personalty,  as  pro- 
vided by  law.  The  various  machines,  attach- 
ments, appliances,  implements,  and  tools  for 
preparing,  picking;  carding,  spinning,  warp- 
ing, dyeing,  weaving,  finishing,  and  baling, 
which  comprise  the  machinery  employed  to 
convert  cotton  into  thread  and  cloth  in  the 
High  Shoals  manufacturing  plant,  can  be 
removed  from  the  mill  buildings  without  es- 
sential injury  thereto  or  to  the  freehold,  or  to 
such  machines  and  other  articles  in  question: 
not  being  actually  attached  to  the  realty,  but 
movable  at  pleasure.  The  return  of  the  com- 
pany for  1903  embraced,  in  the  item,  'Ma* 
chinery,  $67,000.00/  all  the  numerous  small 
articles,  attachments,  appliances,  implements, 
tools,  furnishings,  and  supplies  used  In  run- 
ning the  machinery,  not  being  parts  of  the 
machines  and  not  permanently  attached 
thereto,  as  well  as  supplies,  such  as  bobbins, 
spools,  shuttles,  harness,  roving  cans,  and 
other  findings,  but  not  including  such  sup 
plies  as  dyestuffs,  oil,  sizing,  and  similar  arti- 
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cles  whicli  are  consumed  In  the  manufactur- 
ing process,  and  whicli  were  returned  in  the 
item,  'Raw  material,  $84,000.00';  the  valne 
of  the  articles  so  embraced  in  the  item,  'Ma- 
chinery, $67,000.00,'  relatively  to  the  whole 
valuation,  being  $3,000  to  $4,000,  or  approxi- 
mately five  per  cent  of  $67,000."  On  the 
trial  it  appeared  that  some  of  the  machinery 
located  in  the  main  building,  which  was 
clearly  shown  to  have  been  in  Morgan  coun- 
ty, was  not  permanently  attached  to  the 
building,  and  that  all  of  it  could  be  removed 
without  detriment  to  the  building;  that 
some  of  the  appliances  were  not  only  mov- 
able in  fact,  but  were  actually  moved  from 
one  place  to  another  In  the  mill;'  that  the 
machines  not  screwed  down  were  worth 
about  $4,000;  that  the  dyestuffs  and  things 
actually  used  in  the  making  of  the  goods 
were  worth  from  $4,000  to  $6,000;  and  that, 
without  Imowlng  exactly  how  much  cotton 
was  in  the  mill  on  the  15th  of  March,  some 
of  it  was  actually  in  the  mill,  being  manufac- 
tured. The  witness  would  say  that  perhaps 
$20,000  worth  of  it  was  actually  in  the  mill, 
in  the  process  of  manufacture.  He  thought 
as  much  a,s  a  half  of  it  was  at  High  Shoals 
the  day  the  return  was  made.  The  court  held 
that  the  Item  of  machinery  was  all  taxable 
in  Morgan  county,  except  the  machines  not 
screwed  down,  and  that  the  personalty  used 
with  the  machinery,  such  as  roving  cans, 
bobbins,  shuttles,  etc.,  worth  $4,000,  was  not 
liable  for  taxation  in  Morgan  county;  thus 
reducing  the  amount  returned  under  the  head 
of  machinery  from  $G7,000  to  $59,000.  The 
remainder  of  the  property  embraced  in  the 
return  was  held  to  be  taxable  in  Walton 
county.  Morgan  county  excepted,  and  as- 
signs error  especially  upon  the  ruling  depriv- 
ing it  of  the  tax  on  $4,000  worth  of  machin- 
ery not  screwed  down;,  $4,000  of  cans  and 
machinery  necessary  to  the  operation  of  the 
plant,  and  actually  used  therein;  $1,000  for 
horses  and  wagons  used  in  the  operation  of 
the  plant;  $4,000  to  $6,000  worth  of  dyestuffs 
actually  used  in  the  operation  of  the  plant: 
the  cotton  actually  in  the  mill,  and  used  in 
the  operation  of  the  mill,  estimated  at  one- 
half  of  the  return  under  the  head  of  ''mate- 
rial on  hand."  Walton  county  and  the  High 
Shoals  Manufacturing  Company  excepted  to 
the  refusal  of  the  court  to  give  certain 
charges  requested  in  writing,  and  also  to  the 
direction  of  a  verdict  against  them ;  claiming 
that  there  were  issues  of  fact  in  the  case 
which  should  have  been  passed  upon  by  a 
Jury. 

In  view  of  the  able  opinion  of  Mr.  Justice 
LAMAR,  delivered  when  this  case  was  for- 
merly before  this  court,  it  is  entirely  unnec- 
essary to  discuss  many  of  the  questions 
made  by  the  records  now  before  us.  Under 
the  undisputed  evidence  in  the  case,  the  court 
below  should  have  directed  a  verdict,  and, 
in  the  main,  the  verdict  directed  was  prop- 
er. Prima  facie,  personal  property  is  re- 
turnable where  the  owner  resides.     Under 


the  Constitution,  the  Legislature  may  fix  a 
different  situs  for  all  personal  property. 
It  may  likewise  make  a  classification  which 
Is  not  arbitrary,  and  provide  that  certain 
classes  of  personal  property,  because  of  their 
relation  to  real  estate,  and  the  uses  made 
thereof  on  the  real  estate,  may  be  taxed 
therewith,  and  treated  as  a  part  thereof  for 
purposes  of  taxation.  This  Is  wholly  inde- 
pendent of  the  question  as  to  whether  the 
persona]  property  has  lost  its  character  as 
personalty,  and,  by  becoming  a  fixture,  is  to 
be  treated  as  a  part  of  the  realty.  Where 
the  classification  is  general,  and  based  upon 
the  fact  that  the  personalty  is  used  in  con- 
nection with  the  operation  of  the  realty,  the 
Legislature,  by  general  law,  may,  under  the 
Constitution,  require  such  property  to  be 
returned  along  with  and  as  a  part  of  the 
real  estate  with  which  It  is  thus  intimately 
associated  by  use.  It  was  therefore  ruled 
when  the  case  was  here  before  that  "the 
General  Assembly  may  provide  that  fixtures, 
machinery,  or  improvements  in  manufac- 
turing plants,  or  personal  property  attach- 
ed thereto  or  in  actual  use  therein,  shall  be 
returned  and  taxed  with  the  real  estate." 
In  the  opinion  rendered  at  that  time  (Walton 
County  V.  Morgan  County,  120  Ga.  557,  48 
S.  E.  247)  it  was  said:  "But  in  view  of  the 
provision  of  the  Constitution  that  taxes  must 
be  collected  under  a  general  law,  [the  Gen- 
eral Assembly]  could  not  provide  that  cotton 
or  merchandise,  or  other  personal  property 
dissevered  from  real  estate,  belonging  to  in- 
dividuals, should  be  taxed  in  one  county,  and 
the  same  class  of  property  belonging  to  a 
corporation  should  be  taxed  in  another  coun- 
ty. ••  •  Nor  was  the  question  as  to 
where  such  personalty  should  be  returned  in 
any  way  affected  by  the  fact  that  the  goods 
had  been  manufactured  by  the  company, 
nor  by  the  use  to  which  the  cotton  might  be 
put  after  March  15,  1903.  The  source  and 
intended  uses  of  the  property  did  not  put  it 
into  a  class  by  itself,  but  left  it  to  be  re- 
turned in  the  same  way  as  similar  property 
would  be  returned  by  other  taxpayers."  Con- 
sequently it  was  decided  that  merchandise 
In  the  store,  cotton,  vehicles,  and  live  stock 
were  to  be  returned  in  Walton  county,  where 
the  manufacturing  company  had  its  corpo- 
rate residence.  The  record  in  the  case  now 
before  the  court  raises  the  question,  however, 
as  to  where  cotton  and  raw  material  in 
process  of  manufacture  should  be  returned. 
Confessedly,  it  is  on  the  dividing  line.  It  is 
not  machinery:  it  Is  not  a  part  of  the  plant: 
and  yet  it  was  actually  in  the  mill  on  the 
day  of  the  assessment  of  taxes.  But  clearly 
it  was  not  taxable  in  Morgan  county  as  cot- 
ton. After  it  was  manufactured  it  was  not 
taxable  in  Morgan  county  as  goods.  During 
the  transition  period  it  did  not,  however, 
come  within  the  letter  or  the  spirit  of  the 
rule  under  which  the  machinery  and  the  ap- 
purtenances could  be  classified  as  fixtures 
physically  attached  to  the  land,  or  appurte- 
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nances  which  were  either  parts  of  the  ma- 
chine or  necessarily  used  in  connection  there- 
with. The  raw  material  was  dissevered 
from  the  plant  It  was  only  temporarily  in 
the  mill,  and  was  as  much  taxahle  in  Wal- 
ton county  as  though  the  company  had  ship- 
ped it  to  a  distant  state,  there  to  he  con- 
verted into  cloth.  We  think  the  court  prop- 
erly held  that  material,  raw,  manufactured, 
and  in  process  of  manufacture,  was  taxahle 
in  Walton  county;  that  the  live  stock  and 
vehicles  were  likewise  there  taxable;  but 
that  all  the  machinery,  whether  attached  to 
the  building,  or  consisting  of  appliances  used 
in  connection  with  the  machinery,  were, 
when  properly  classified,  a  part  of  the  plant, 
and  taxable  in  Morgan  county. 

In  view  of  the  fact  that  the  conclusion 
reached  by  the  court  below  was,  in  the  main, 
correct,  and  as  It  is  desirable  to  put  an  end 
to  this  protracted  litigation,  we  affirm  the 
judgment  on  the  bill  of  exceptions  brought 
by  Morgan  county,  but  direct  that  the  court 
below  so  amend  the  verdict  directed  on  the 
trial  as  to  require  the  county  of  Walton  to 
pay  to  the  county  of  Morgan  the  tax  on  all 
the  machinery,  whether  attached  to  the 
building  or  not,  and  upon  all  the  appliances 
used  in  connection  with  the  machinery;  the 
whole  amounting,  in  value,  according  to  the 
return,  to  $8,000.  The  Judgment  on  the  bill 
of  exceptions  brought  by  the  county  of  Wal- 
ton and  the  High  Shoals  Manufacturing  Com- 
pany is  affirmed. 

Judgment  on  bill  of  exceptions  filed  by  the 
county  of  Morgan  affirmed,  with  directions; 
on  the  other  bill,  affirmed.  All  the  Justices 
concur. 


(121  Qa.  831) 

WALL  v.  MOUNT. 

(Supreme  Oourt  of  Georgia.     Jan.  90,  1905.) 

STATUTOBT     BOND  —  ESTOPPEL  —  EXECUTION  — 

claimant's    bond— pleading — AMENDMENT 

—APPEAL— JUBISDICTIONAL   AMOUNT. 

1.  An  instrument  void  as  a  statutory  bond 
may  yet  be  good  as  a  common-law  obligation. 

2.  Where  the  obligors  have  secured  an  ad- 
vantage arising  from  the  instrument  being  treat- 
ed as  valid,  they  are  not  entitled  to  the  ad- 
ditional advantage  of  having  it  treated  as  in- 
valid. 

3.  Where,  therefore,  instead  of  making  the  in- 
strument payable  to  the  levying  officer,  as  re- 
quired by  statute,  the  claimant  made  the  same 
payable  to  the  plaintiff  in  fi.  fa.,  and  agreed  to 
produce  the  property  in  the  event  it  was  found 
subject  on  a  tilial  of  the  claim  case,  the  obligors 
would  be  liable  to  the  plaintiff  on  proof  that 
the  officer  had  surrendered  the  property  to  the 
claimant  by  virtue  of  the  bond,  and  that  there- 
after the  same  had  been  found  subject  on  the 
trial  of  the  claim  case. 

4.  The  plaintiff  was  entitled  to  the  allowance 
of  the  amendment  setting  up  the  facts  entitling 
him  to  recover  on  the  instrument  as  a  voluntary 
bond. 

5.  The  right  to  appeal  is  governed  by  the 
pleadings,  and  in  a  suit  on  a  bond  in  the  penal 
sum  of  $100,  with  no  allegation  that  the  dam- 
ages were  $50  or  less,  the  court  properly  re- 
fused to  sustain  the  motion  to  dismiss  the  ap- 
peal on  the  ground  **that  the  original  summons 


and  cause   of  action  did   not  show  that   the 
amount  involved  exceeded  $50. 

(Syllabus  by  the  Court) 

Error  from  Superior  Oourt.  Terrell  County; 
H.  C.  Sheffield,  Judge. 

Action  by  A.  T.  Wall  against  William 
Mount  and  another.  Judgment  for  defend- 
ant Mount,  and  plaintiff  brings  error.  Re- 
versed. 

Wall  obtained  a  Judgment  against  Huck- 
aby.  The  execution  was  placed  in  tbe  hands 
of  Watson,  special  constable,  who  it  is  alleg- 
ed was  not  familiar  with  the  duties  of  the 
office.  He  levied  the  fl.  fa.  on  certain  cotton 
which  was  claimed  by  HlUsman.  The  latter, 
with  Mount  as  security,  gave  a  bond  in  the 
sum  of  $100,  payable  to  Andrew  Wall,  plain- 
tiff in  fl.  fa.,  reciting  the  levy,  and  condi- 
tioned that,  "if  the  principal  shall  well  and 
truly  deliver  said  property  to  said  bfflcer 
[Watson]  on  the  day  and  place  of  sale,  pro- 
vided such  said  property  shall  be  found  sub- 
ject to  said  fl.  fa.,  this  bond  to  be  void." 
On  this  instrument  was  indorsed,  "Bond  ap- 
proved. J.  W.  Simmons,  N.  P.  &  Ex.  J.  P." 
There  were  several  trials  of  the  claim  case, 
and  it  appears  that  during  the  .lltigatlou 
Hlllsman  left  the  county,  and  the  property 
was  afterwlards  found  subject  Thereupon 
Wall  brought  suit  in  the  Justice's  court 
against  Hlllsman,  principal,  and  Mount,  se- 
curity. The  summons  required  the  defend- 
ants "to  answer  the  complaint  of  A  T.  Wall 
in  an  action  upon  a  bond,  a  copy  of  which 
said  bond  Is  annexed  to  this  summons.'* 
There  was  a  return  of  "non  est"  as  to  Hills- 
man.  Mount  alone  was  served,  and  he  alone 
defended.  He  denied  any  indebtedness,  and 
alleged  that  the  bond  was  void;  that  it  was 
not  a  forthcoming  bond;  that  it  had  never 
been  delivered  to  or  accepted  by  the  levying 
officer,  nor  had  it  been  properly  approved. 
In  the  Justice's  court  the  Judgment  was  in 
favor  of  the  plaintiff.  Mount  appealed. 
Wall  moved  to  dismiss  the  appeal  because 
the  original  summons  and  cause  of  action  did 
not  show  that  the  amount  involved  exceeded 
$50.  He  excepted  to  the  court's  refusal  to 
sustain  bis  motion.  During  the  trial  It  ap- 
peared that  the  bale  of  cotton  weighed  575 
pounds,  that  at  the  time  of  the  levy  it  was 
worth  10%  cents  per  pound,  and  that  at  the 
time  the  bond  was  given  it  was  worth  9%. 
The  plaintiior  offered  interrogatories  of  a  Jus- 
tice of  the  peace  who  presided  in  one  of  the 
trials  of  the  claim  case.  He  testified  that 
on  the  trial  there  was  in  court  a  forthcoming 
bond  for  the  cotton;  that  after  the  trial 
Hlllsman,  the  claimant,  took  the  case  by  cer- 
tiorari to  the  superior  court;  and  that  in  an- 
swering the  certiorari  the  Justice  returned 
the  forthcoming  bond,  with  all  the  other  pa- 
pers, to  the  clerk  of  the  superior  court  It 
was  admitted  that  the  bond  sued  on  was  the 
same  as  that  returned  by  the  Justice  to  the 
clerk.  Wall,  the  plaintiff,  testified  that  in 
one  of  the  trials  in  which  the  cotton  was  in- 
volved Mount  swore  **that  he  gave  bond  for 
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the  bale  of  cotton,  took  possession  of  it,  sold 
It,  and  kept  the  money,  and  was  holding  the 
proceeds  to  await  the  result  of  the  litiga* 
tlon."  The  court  refused  to- allow  the  plain- 
tiff to  introduce  in  eridence  the  bond  sued 
on,  holding  that  both  the  evidence  and  the 
face  of  the  bond  failed  to  show  that  it  had 
been  accepted  and  approved  by  the  levying 
officer,  to  which  ruling  Wall  excepted.  Wall 
then  offered  what  was  called  an  "equitable 
amendment,"  setting  up,  among  other  things, 
the  fact  that  the  defendant,  by  reason  of 
the  invalid  bond,  had  got  possession  of  the 
property  levied  on,  sold  the  cotton,  and  was 
now  in  possession  of  the  p^roceeds;  and  that 
therefore  the  plaintiff  was  entitled  to  a  judg- 
ment against  the  defendant  for  its  value. 
This  amendment  was  disallowed,  and  the 
plaintitf  excepted.  The  bond  having  been 
excluded  from  the  evidence,  the  court,  at  the 
conclusion  of  the  plaintifTs  case,  directed  a 
verdict  for  the  defendant 

W.  H.  Gurr,  for  plaintiff  in  error.  H.  A. 
Wilkinson,  for  defendant  In  error. 

LAMAR,  J.  (after  stating  the  foregoing 
facts).  1-8.  The  cotton  was  under  levy.  Pre- 
sumptively it  would  have  been  sold,  and  the 
proceeds  turned  over  to  the  plaintiff  in  fl. 
fa.  The  sale  was  prevented  by  the  claimant 
giving  .a  bond,  in  which  he  bound  himself 
to  return  the  property  in  the  event  it  was 
found  subject  to  the  execution  on  the  trial 
of  the  claim'  case.  This  bond  was  improp- 
erly made  payable  to  Wall,  the  plaintiff  in 
fi.  fa..  Instead  of  to  Watson,  the  levying  offi- 
cer, as  required  by  Civ.  CJode  1895,  §  4615. 
It  was  therefore  defective  as  a  forthcoming 
bond.  But  if  it  was  the  means  by  which 
the  possession  was  changed  from  the  consta* 
ble  to  the  claimant,  if  it  served  the  purpose 
for  which  it  was  given,  if  it  injured  .the  plain- 
tiff and  benefited  the  principal.  It  was  not 
void,  but  effective  as  a  common-law  bond. 
The  obligors,  having  secured  the  advantage 
arising  from  the  instrument  treated  as  valid, 
ought  not  to  be  relieved  from  liability  by  se- 
curing the  additional  advantage  of  having 
it  treated  as  invalid.  And  there  are  many 
cases  in  our  Reports  where,  though  bonds 
failed  to  comply  with  the  order  or  statute 
under  which  they  were  given,  the  principals 
and  their  sureties  were  held  liable  hereon 
by  virtue  of  a  common-law  liability.  The 
benefit  secured  was  sufficient  consideration 
to  support  the  cause  of  action  thereon,  irre- 
spective of  any  question  depending  upon  the 
fact  that  the  instrument  bad  a  seal.  It  was 
error  to  exclude  the  bond  when  it  was  of- 
fered in  evidence.  Farmers'  Co.  v.  Middle 
Georgia  Co.,  94  Ga.  673,  20  S.  B.  117;  Ware 
V.  Laird.  93  Ga.  342,  20  S.  B.  635;  White  v. 
Spillers,  85  Ga.  555,  11  S.  B.  616;  Bverett  v. 
Westmoreland,  92  Ga.  671,  19  S.  B.  37  (4); 
Anderson  v.  Blair,  118  Ga.  212,  45  S.  B.  28; 
Stephens  v.  Crawford,  l  Ga.  574,  44  Am.  Dec. 
680;  Justices  v.  Sloan,  7  Ga.  34;  Stephens 
V.  Crawford,  8  Ga.  499;   Dennard  v,  State^ 


2  Ga.  137;  Park  v.  State,  4  Ga.  329;  Jones 
▼.  Gordon,  82  Ga.  570,  9  S.  B.  782;  Justices 
T.  Bnnis,  5  Ga.  571;  Colley  v.  Morgan,  5  Ga. 
178;  Faurcloth  v.  Freeman,  10  Ga.  251;  Bow- 
den  V.  Taylor,  81  Ga.  199,  6  S.  B.  277  (2). 

5.  Bven  if  the  contention  of  plaintiff  in 
correct,  this  was  not  a  suit  upon  a  forth- 
coming bond,  and  there  was  no  presumption 
that  it  was  given  for  exactly  twice  the  value 
of  the  property  levied  on,  and  nothing  to  in- 
dicate that  the  recovery  could  be  limited  to 
$50.  Besides,  the  right  to  appeal  is  fixed  by 
the  pleadings.  This  being  an  action  on  a 
bond  in  the  penal  sum  of  $100,  the  court 
properly  refused  to  dismiss  the  appeal  on  the 
ground  ''that  the  original  summons  and  cause 
of  action  did  not  show  that  the  amount  in- 
volved exceeded  $50."  But,  for  the  reasons 
stated  on  the  oth^  branch  of  the  case,  there 
should  be  a  new  trial 

Judgment  reversed.  All  the  Justices  con- 
cur. 


.     (121  Ga.  749) 

CITY  OP  BLBBRTON  et  aL  v.  HOBBS. 
(Supreme  Court  of  Georgia.     Jan.  28,  1905.) 

WATEBS  AND   WATER  COURSES— BIPABIAN 

BIGHTS— CONDEMNATION  OF 

WATER— INJUNCTION. 

1.  A  municipality  which  buys  a  piece  of  land 
on  a  nonnavigable  stream  several  miles  distant 
from  its  corporate  limits  does  not  thereby  be- 
come entitled  as  riparian  owner  to  take  from 
the  stream  a  supply  of  water  for  the  inhabitants 
of  the  city.  Stein  v.  Burden,  24  Ala.  130,  60 
Am.  Dec.  453;  City  of  Emporia  v.  Soden,  25 
Kan.  588,  605,  37  Am.  Rep.  265 ;  Sparks  Mfg. 
Co.  V.  Newton.  41  Atl.  385,  57  N.  J.  Eq.  867 ; 
Id.,  45  Atl.  596,  60  N.  J.  Eq.  399;  1  Famham, 
Waters  and  Water  Rights,  §  137. 

2.  The  right  of  the  owner  of  land  through 
which  a  nonnavigable  stream  flows  to  have  its 
waters  come  to  his  land  In  the  natural  and 
usual  flow  is  inseparably  annexed  to  the  soil, 
and  is  parcel  of  the  land  itself,  and  comes  with- 
in the  protection  of  the  constitutional  provision 
which  forbids  the  taking  of  private  property  for 
public  purposes  without  just  and  adequate  com- 
pensation being  first  paid.  Persons  v.  Hill,  33 
Ga.  Supp.  141;  Hougn  v.  Doylestown,  4  Brewst. 
333. 

3.  Equity  will  enjoin  a  municipal  corporation 
from  taking  a  water  supply  from  a  stream  in 
violation  of  the  rights  of  a  riparian  owner, 
though  he  may  not  at  once  be  seriously  injured 
thereby.  Persons  v.  Hill,  supra:  Ohestatee 
Pyrites  Co.  v.  Cavenders  Creek  Gold  Mining 
Co.,  45  S.  B.  267,  118  Ga.  255;  Burden  v. 
Stein,  27  Ala.  104,  62  Am.  Dec.  758;  Higgins 
V.  Flemington  Water  Co.,  36  N.  J.  Eq.  538: 
Pine  V.  New  York  (C.  C.)  103  Fed.  3.S7:  1 
Famham,  Waters  and  Water  Rights,  p.  616. 

4.  Applying' the  principles  above  announced  to 
the  facts  of  the  present  case,  the  court  did  not 
err  in  granting  an  interlocutory  Injunction. 

(Syllabus  by  the  Court.) 

E}rror  from  Superior  Court,  Elbert  County; 
H.  M.  Holden,  Judge. 

Action  by  L.  G.  Hobbs  against  the  city  of 
Elberton  and  others.  Judgment  for  plaintiff. 
Defendants  bring  error.    Affirmed. 

Jos.  N.  Worley,  for  plaintiffs  in  error. 
Dean  ft  Hobbs,  for  defendant  in  error. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 
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crnr  of  BLBBRTON  et  al.  ▼.  hobbs. 

(Supreme  Court  of  Georgia.     Jan.  28,  1905.) 

EiaRElfT   OOICAIN— BIGHT   TO    PBOCSBD. 

1.  Failure  to  secure  the  property  by  contract, 
by  reason  of  the  inability  of  the  parties  to  agree 
upon  the  compensation  to  be  paid  therefor,^  is 
an  essential  prerequisite  to  the  condemnation 
of  private  property  for  public  uses.  Civ.  Code 
1895,  88  4658.  46^ 

2.  The  grant  of  an  interlocutory  injunction 
was  not  erroneous. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Elbert  County; 
H.  M.  Holden,  Judge. 

Action  by  L.  G.  Hobbs  against  the  city  of 
Elberton  and  otbers.  Judgment  for  plalntiir, 
and  defendants  bring  error.    Affirmed. 

Jos.  N.  Worley,  for  plaintiffs  in  error. 
Dean  ft  Hobbs,  for  defendant  In  error. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(121  0&.  781) 

CENTRAL  OF  GEORGIA  RT.  CO.  ▼.  BAG- 
LB  Y  et.al. 

(Supreme  Court  of  €reorgia,    Jan.  28,  1905.) 

SAILBOADS— KILLING  STOCK— PETITION  —  OWN- 

EBSHIP— NEGLIGENCE— EVIDBNCB 

— INSTBUCTIONS. 

1.  An  allegation  in  a  petition  by  two  plain- 
tiffs that  certain  personalty  therein  described  is 
"the  property  of  petitioners"  is,  in  effect,  an 
averment  that  they  are  joint  owners  thereof; 
there  being  nothing  in  the  petition  to  indicate 
several  ownership  by  one  or  the  other  in  any 
portion  of  the  property. 

2.  That  portion  of  the  petition  which  contain- 
ed the  averment  of  negligence  was  sufficient  as 
against  the  demurrer  filed  thereto. 

3.  The  assignments  of  error  on  the  admission 
of  evidence  were  not  well  taken. 

4.  The  fact  that  a  witness  is  an  employ^  of 
one  of  the  parties  is  a  proper  matter  to  be  con- 
sidered by  the  jury  in  passing  upon  his  credi- 
bility. 

5.  The  extracts  from  the  charge  which  were 
assigned  as  error  were  not  subject  to  the  ob- 
jections made  thereto.  The  evidence  warranted 
the  verdict,  and  there  was  no  error  in  refusing 
to  grant  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  froip  City  Court  of  Americus;  C.  R. 
Oisp,  Judge. 

Action  by  S.  E.  Bagley  and  others  against 
the  Central  of  Georgia  Railway  Company. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Affirmed. 

See  48  S.  E.  179. 

The  plaintiffs  brought  suit  against  the  de- 
fendant for  damages  alleged  to  liave  arisen 
from  the  killing  of  two  mules  and  a  horse 
by  one  of  the  defendant's  trains,  the  petition 
alleging  that  the  animals  were  "the  property 
of  petitioners."  The  allegations  of  negli- 
gence set  out  were  as  follows:  ''Petitioners 
show  that  the  negligence  in  running  said 
train  consisted  of  the  facts,  that  the  engine 
palling  said  trahi  was  not  properly  sounded, 
and  the  engineer  did  not  keep  a  proper  look- 
out Ahead  of  the  engine,  and  did  not  blow 
the  whistle  and  ring  the  bell,  and  did  not 


try  to  stop  the  train  when  petitlonera*  mules 
were  discovered  on  the  track  in  front  of  the 
train,  but  ran  the  train  in  a  very  fast  and 
reckless  manner,  thereby  injuring  and  dam- 
aging petitioners  as  aforesaid."  The  defend- 
ant demurred  on  the  ground  that  the  petition 
did  not  allege  whether  the  plaintiffs  owned 
the  animals  jointly  or  as  partners,  or  wheth- 
er each  owned  one  or  more  of  the  animals, 
and  that  the  allegations  of  negligence  were 
insufficient,  in  that  it  was  not  alleged  that 
after  the  mules  came  on  the  track  the  engi- 
neer had  any  time  to  do  any  of  the  acts  the 
failure  to  do  which  is  alleged  to  be  negli- 
gence, or  that  he  had  any  time  to  do  these 
acts  after  the  mules  were  discovered  on 
the  track.  The  demurrer  was  overmled,  and 
the  defendant  excepted  pendente  lite.  The 
trial  resulted  in  a  yerdlct  for  the  plaintiffs, 
and  the  defendant's  motion  for  a  new  trial 
was  overruled.  It  complains  of  the  judg- 
ments overruling  the  demurrer  and  the  mo- 
tion for  a  new  trial.         ^ 

Wm.  D.  Klddoo,  for  plaintiff  In  error. 
Shipp  &  Sheppard,  for  defendants  in  error. 

COBB,  J.  1.  It  Is  well  settled  that  alle- 
gations that  the  plaintiff  ''is  owner  of"  the 
property  involved,  or  that  it  "belongs"  to 
him,  or  he  is  "seised,"  and  tlie  like,  are  alle- 
gations of  an  ultimate  fact,  and  npt  of  a 
mere  conclusion  of  law.  See  21  Enc  P.  &  P. 
718^  and  citations.  The  demurrer  seems  to 
concede  this,  and  avers  that  an  allegation 
that  the  animals  were  "the  property  of  pe- 
titioners" does  not  sufficiently  show  the 
character  of  ownership.  The  necessary  in- 
ference to  be  drawn  from  this  averment  is 
Joint  ownership  in  each  of  the  animals  re- 
ferred to  in  the  petition.  It  is  certainly  not 
to  be  inferred  that  one  of  the  plaintiff? 
owned  one  animal,  and  the  other  two. 

2.  The  allegations  of  negligence  in  the 
petition  were  sufficient  The  plaintiffs  re- 
lied on  certain  omissions  of  duty  which  they 
claimed  constituted  negligence.  These  omis- 
sions were  subject  to  explanation  by  the  de- 
fendant. .  It  could  show  that,  relatively  to 
the  plaintiffs'  property,  the  omissions  did 
not  constitute  negligence,  because  the  ani- 
mals could  not  have. been  seen  earlier,  and 
that  after  they  were  seen  the  engineer  did 
not  have  time  to  stop  the  train  before  strik- 
ing the  animals.  These  were,  however,  mat- 
ters of  defense,  and  need  not  have  been  al- 
leged in  the  petition. 

8.  It  Is  complained  in  the  motion  for  a 
new  trial  that  the  court  refused  to  allow  the 
engineer  to  answer  the  following  question: 
"Now,  then,  was  it  possible  for  you  to  do 
anything  else  besides  what  you  did  to  pre^ 
vent  the  injury?"  The  court  allowed  the 
witness  to  testify  that  after  seeing  the  ani- 
mals he  did  everything  In  his  power  to  stop 
the  train.  In  two  other  grounds  of  the  mo- 
tion, complaint  Is  made  of  the  court's  re^ 
fusal  to  allow  similar  questions  to  be  an* 
swered  by  the  engineer.    We  think  the  court 
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went  quite  far  enough  In  allowing  the  wit- 
ness to  testify  that  he  did  everything  In  hlB 
power  to  stop  the  train.  The  evidence 
sought  was  a  conclusion  of  the  witness,  rest- 
ing largely  upon  his  mere  opinion.  This 
kind  of  evidence  Is  usually  Inadmissible.  In 
a  case  like  the  present  it  is  better  for  the 
engineer  to  state  what  he  did,  and  leave  to 
the  jury  the  determination  of  the  question 
whether,  in  doing  the  things  detailed,  he  did 
everything-  to  prevent  the  injury  which  he 
ought  to  have  done.  The  engineer  not  only 
could  hut  did  actually  state  what  he  did. 
See  Mayor  of  MilledgeviUe  v.  Wood,  114  Ga. 
870.  40  S.  E.  239  (2);  So.  Mut.  Ins.  Co.  ▼. 
Hudson,  115  Qa.  639,  42  8.  E.  60  (2). 

4.  It  is  also  complained  that  the  courts 
after  charging  the  jury  that  the  fact  that  wit^ 
nesses  were  employes  of  the  defendant  was 
no  reason  for  disBelieving  their  testimony, 
added,  "except  in  determining  what  weight 
and, credit  you  will  give  to  the  testimony  of 
the  witnesses.**  The  court  stated  the  rule 
with  absolute  correctness.  The  fact  that  a 
witness  is  an  employ^  of  a  party  to  a  case 
Is  a  matter  bearing  upon  the  interest  of  the 
witness,  which  the  jury  may  consider  in 
passing  upon  his  credibility,  and  it  was  not 
error  to  instruct  the  jury  to  this  effect 

5.  Error  was  assigned  upon  the  following 
charge:  "Now,  I  charge  you,  gentlenien,  that 
when  stock  has  been  shown  to  have  been 
killed  by  the  locomotive,  cars,  or  other  ma- 
chinery, that  the  law  presumes  negligence 
on  the  part  of  the  railroad;  that  that  makes 
out  a  prima  fade  case  for  the  plain tUf;  that 
is,  nothing  else  appearing,  the  plaintiff  would 
be  entitled  to  recover.  I  charge  you  that  the 
defendant  may  come  in  and  overcome  that 
presumption.  That,  Uke  all  presumption,  is 
a  matter  that  can  be  overcome  by  proof.  I 
charge  you  that  presumption  may  be  over- 
come by  showing  that  the  defendant  used  all 
ordinary  diligence  and  care  to  prevent  the 
accident;  to  prevent  the  killing."  The  ob- 
jection to  this  charge  was  that  It  should 
have  been  qualified  **so  as  to  apply  only  to 
the  peculiar  facts  of  negligence  alleged  in 
the  petition."  The  argument  upop  this  as- 
signment of  error  was  that,  as  the  plaintiffs 
could  not  recover  except  upon  the  negligence 
alleged,  the  court  should  have  qualified  the 
charge  by  saying  that  the  presumption  sim- 
ply went  to  this  extent.  It  is  now  settled 
that  the  presumption  arising  upon  proof  of 
the  Injury  establishes  only  the  negligence 
alleged,  and,  if  it  is  shown  by  uncontradicted 
evidence  that  there  was  no  negligence  as 
alleged,  the  presumption  Is  overcome,  and 
the  plaintiff  is  not  entitled  to  recover,  al- 
though the  proof  may  show  other  acts  of 
negligence.  Central  of  Georgia  Ry.  Co.  v. 
Weathers,  120  Ga.  475,  47  S.  E.  956.  The 
portion  of  the  charge  complained  of  is  ab- 
solutely correct  in  every  particular.  It  sim- 
ply says  that,  upon  proof  of  the  injury  al- 
leged, there  Is  a  presumption  of  negligence. 
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and  that,  nothing  else  appearing,  the  plain- 
tiff would  be  entitled  to  recover,  but  that  this 
presumption  may  be  overcome  by  proof 
showing  that  the  defendant  exercised  all  or- 
dinary and  reasonable  care  and  diligence. 
These  are  simply  the  general  principles  of 
law  applicable  to  such  a  case,  and  giving 
them  without  qualification  was  not  of  itself 
error.  As  to  the  propositions  of  law  con- 
tained In  the  charge,  they  require  no  qualifi- 
cation to  make  them  sound,  and  the  assign- 
ment of  error  is  subject  to  the  criticism  that 
complaint  is  made  of  a  correct  instruction 
because  some  other  sound  proposition  was 
not  given  in  the  same  connection.  See  Atlan- 
tic Coast  Line  Rd.  Co.  v.  Williams,  120  Ga. 
1042,  48  S.  E.  404  (1). 

It  was  further  complained  that  the  judge 
erred  in  stating  the  contentions  of  the  par- 
ties, this  assignment  of  error  being  an  effort 
to  raise  the  same  question  as  was  sought  to 
be  raised  by  that  which  has  just  been  con- 
sidered. The  judge,  in  a  general  way,  stated 
the  contentions  of  both  parties;  and,  if  a 
nu>re  elaborate  statement  of  the  contentions 
had  been  desired,  an  appropriate  written  re- 
quest should  have  been  made  in  due  time.  ^ 

The  charge  was  not  as  full  as  it  might  have 
been,  but  it  contained  the  general  principles 
of  law  applicable  to  the  case,  and,  if  ampli- 
fication had  been  desired,  appropriate  re- 
quests should  have  been  made.  See,  in  this 
connection.  Smith  v.  Mfg.  Co.,  112  Ga.  680, 
37  S.  E.  861  (2). 

The  evidence  was  conflicting,  but  there  was 
evidence  from  which  the  jury  could  find  that 
the  presumption  against  the  company  had 
not  been  rebutted,  and  the  discretion  of  the 
trial  judge  in  refusing  to  grant  a  new  trial 
will  not  be  interfered  with. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


cm  Ga.  591) 
SUTHERLAND  v.  STATE. 
(Supreme  Court  of  Georgia.    Jan.  26,  1905.) 

HUB  DEB— INDICTMENT— ABBEST    OF    JUDGMENT. 

1.  An  indictment  for  murder  need  not  specifi- 
cally allege  that  the  deceased  was  a  human  be- 
ing. -That  such  was  the  fact  is  sufficiently  im- 

¥\ieA  from  setting  out  the  name  of  the  deceased. 
1  Ena  PI.  A  Pr.  146,  and  cases  cited. 

2.  An  indictment  found  in  July,  1904,  char- 
ged that  the  accused  on  June  4,  1904,  with 
malice  aforethought,  "did  kill  and  murder  [one 
JamM  Broner]  oy  shooting  the  said  James 
Broner  with  a  certain  pistol  which  [the  accused] 
then  and  there  held,  and  giving  to  the  said 
James  Broner  then  and  there  a  mortal  wound, 
of  which  mortal  wound  the  said  James  Broner 
died."  From  such  allegations  it  mifficiently  ap- 
peared that  James  Broner  was  icilled  by  the  ae- 
cufied  prior  to  the  finding  of  the  indictment. 

3.  The  motion  in  arrest  of  judgment  was  prop- 
erly denied. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Floyd  County; 
W.  M.  Henry,  Judge. 

1  L  Bee  Homicide^  voL  26,  Gent.  Dig.  |  KM. 
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Bob  Sutherland  was  convicted  of  murder, 
and  brings  error.    Affirmed. 
See  48  S.  B.  915. 

M.  B.  Bubanks,  for  plaintiff  in  error.    Jdm 
O.  Hart,  Atty.  Qen.,  and  Moses  Wright  and  - 
W.  H.  Bnnla,  Sols.  Gen^  for  the  State. 


FISH,  P.  J.    Judgment  affirmed.    All  the 
Justices  concur. 


.  (121  Ga.  692) 

BAKER  ▼.  STATE. 
(Supreme  Court  of  Georgia.    Jan.  26,  1905.) 

MUBDEB— INDICTMEnr— ABBEST    OF    JUDGKERT. 

1.  This  case  is  controlled  by  the  decision  this 
day  announced  in  Sutherland  t.  State,  49  S. 
B.  781. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court*  Floyd  Coonty; 
W.  M.  Henry,  Judge. 

Courtney  Baker  was  convicted  of  murder* 
and  brings  error.    Affirmed. 

See  48  S.  B.  967. 

F.  W.  Copeland,  for  plaintiff  In  error. 
John  C.  Hart,  Atty.  Gen.,  and  Moses  Wright 
and  W.  H.  Bnnis,  Sola.  Gen.,  for  defendant 
in  error. 

EVANS,  J.  Judgment  affirmed.  All  the 
Justices  concor. 


W.  F.  Way,  for  plaintiffs  in  error.    Shlpp 
A  Kline,  for  defendant  in  error. 

SIMMONS,  a  J.    Judgment  affirmed.    All 
the  Justices  concur. 


(1X1  Oa.  818) 

NORMAN  ft  HARRELL  ▼.  GREAT  WEST- 
ERN TAILORING  CO.  . 

(Supreme  Court  of  Georgia.    Jan.  28,  1905.) 

4PPKAIr-BBVIBW  —  BZCBFTIONB  —  PLBAniNO  -- 
▲HENDiaNT— ;niJNO  ANSWEB— AC- 
TION   ON    ACCOUNT. 

1.  Without  exceptions  pendente  Ute  and  an 
assignment  of  error  thereon,  a  ruling  made  on 
AufTust  10th  cannot  be  brought  under  review  by 
a  bill  of  exceptions  tendered  February  27th  fol- 
lowing. 

2.  Where  a  demurrer  Is  filed  to  a  suit  upon 
an  account  on  the  ground  that  no  sufficient  bill 
of  particulars  is  attached,  and  the  judge  gives 
plaintiff  10  days  within  which  to  amend  to  meet 
this  objection,  and  the  plaintiff  does  so  amend, 
there  is  no  error  in  subsequently  refusing  to  dis- 
miss the  action  (m  the  ground  that  the  defend- 
ant was  not  served  with  a  copy  of  the  amend- 
ment 

8.  Where,  after  the  first  term  the  defendant 
offers  to  file  his  answer,  and  the  same  is  refused 
by  the  court  on  the  ground  that  the  case  is  in 
default,  and  the  record  is  silent  as  to  whether 
the  case  had  been  marked  in  default  on  the 
docket,  this  court  will  presume,  in  favor  of  the 
ruling  of  the  court  below,  that  such  entry  had 
been  made. 

4.  Where  the  defendant  In  a  suit  upon  an  ac- 
count is  in  default,  it  is  unnecessary,  under 
Civ.  Code  1895.  %  5078,  for  the  plaintiff  to  make 
out  his  case  by  proof. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Moultrie;  W.  A. 
Covington,  Judge. 

Action  by  the  Great  Western  Tailoring 
yJompany  against  Norman  ft  Harrell.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Afiirmed. 


(in  Gft.  713) 
ALLEN  r.  CONFEDEBATB  PUB.  CO. 

(Supreme  Court  of  Georgia.    Jan.  28,  19(KS.) 

CONTRACT  —  CONSIDEBAf  ION— CnA.IM8     AGAINST 
■STATE— nBFBNSES—AUTHOBITT  OF  AOBNT. 

1.  A  contract  which  contains  a  promise  by 
one  party  to  publish  and  deliver  books  of  a 
certam  character,  and  a  promise  by  another  to 

Say  for  the  same  9X  a  stipulated  price  when 
efivered,  while  executory  in  its  nature,  is  not 
unilateral.  Each  promise  is  a  sufficient  con- 
sideration to  support  the  other.  The  death  of 
the  latter  promisor  does  not  terminate  the  con- 
tract 

2.  A  plea  of  plene  administravit  which  fails 
to  allege  that  the  legal  representative,  at  the 
time  the  assets  were  administered,  did  not  know 
of  the  existence  of  the  claim  of  the  plaintiff  as' 
a  creditor,  is  insufficient. 

8.  An  agent  to  collect  and  settle  a  claim  ha? 
I  no  implied  authority  to  submit  the  matter  to 
arbitration. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  40, 
Cent  Dig.  Prhicipal  and  Agent,  f  832.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Americus;  C.  R. 
Crisp,  Judge. 

Action  by  the  Ck)nfederate  Publishing 
Company  against  H.  E.  Allen,  executor  of  J. 
H.  Allen.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

The  Confederate  Publishing  Company,  a 
corporation,  brought  suit  against  H.  E.  Al- 
len, as  executor  of  the  will  of  .J.  H.  Allen, 
upon  a  written  contract,  of  which  the  fol- 
lowing is  a  copy:  *' Americus,  Ga.,  Dee.  8th, 
1900.  (Confederate  Publishing  Ck).  Please  de- 
liver to  me  the  12  volumes  of  your  (Jonfed- 
erate  History,  for  which  I  will  pay  you  or 
order  on  demand,  the  sum  of  $60.00,  and  the 
books  shall  be  shipped  to  me  or  left  at  my 
residence  or  place  of  business.  I  understand 
no  definite  time  can  be  promised  for  delivery. 
I  waive  all  right  to  countermand  this  order, 
basing  my  subscription  solely  on  the  repre- 
sentations on  the  back  hereof.  [Signed]  H. 
J.  H.  Allen."  On  the  back  of  this  contract 
appeared  a  statement,  signed  by  the  Confed- 
erate Publishing  Company;  setting  forth  the 
character,  scope,  and  design  of  the  work, 
which  statement,  taken  as  a  whole,  consti- 
tuted an  undertaking  on  the  part  of  the 
plaintiff  to  publish  and  deliver  the  books  re- 
ferred to  in  the  foregoing  order.  It  was  al- 
leged that  the  books  were  delivered  to  the  de- 
fendant, and  that  he  refused  to  pay  for  the 
same.  The  defendant  filed  an  answer  in 
which  he  alleged  that,  for  want  of  snfflcient 
information,  he  could  neither  admit  nor  deny 
the  allegations  In  reference  to  the  making  of 
the  contract,  but  denied  that  the  books  were 
ever  delivered  to  him.  He  specially  pleaded 
that  no  attempt  was  made  to  fUfill  the  coo- 
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tract  nntll  after  the  death  of  the  testator; 
that  the  books  were  of  peculiar  value  to  the 
testator,  but  of  no  yalue  to'  his  heirs;  and 
that  therefore  his  death  terminated  the  con- 
tract The  defendant  further  pleaded  that 
the  estate  of  J.  H.  Allen  had  been  duly  ad- 
ministered, and  that  plaintiff  had  not  filed 
with  the  defendant  a  notice  of  its  claim 
within  12  months  from  the  date  of  his  quali- 
fication, 'as  required  by  law.  These  special 
pleas  were  stricken  on  demurrer,  and  error 
is  assigned  on  this  judgment  By  amend- 
ment the  defendant  pleaded  that  the  contract 
had  been  rescinded,  and  that  the  question  of 
the  liability  of  the  estate  on  the  contract 
was,  by  agreement  with  an  agent  of  the 
plaintiff,  submitted  to  the  decision  of  an  at- 
torney at  law — such  agent  agreeing  that  the 
attorney's  decision  should  be  final — and  that 
the  decision  of  such  attorney  was  that  there 
was  no  liability,  and  that  the  defendant  had 
never  accepted  the  books,  and,  while  they 
were  in  his  possession,  they  had  ever  been 
subject  to  the  plaintiffs  order.  At  the  con- 
clusion of  the  evidence,  the  judge  directed  a 
verdict  for  the  plaintifT,  and  error  is  assigned 
upon  this  judgment 

Lane  A  Maynard  and  W.  P.  Wallis,  for 
plaintiff  in  error.  J.  A.  Ansley  and  Shlpp  & 
Sheppard,  for  def aidant  In  error. 

•  COBB,  J.  1.  The  contract  was  executory, 
but  it  was  not  unilateral.  J.  H.  Allen  agreed 
to  pay  for  the  books  when  delivered,  and  the 
writing  upon  the  back  of  the  contract  which 
was  signed  by  the  plaintiff  was,  in  effect,  an 
agreement  on  its  part  to  deliver  the  books 
therein  described  in  accordance  with  the 
terms  of  the  contract  There  was  a  promise 
on  the  part  of  the  plaintiff  to  publish  and 
deliver  the  books,  and  a  promise  on  the  part 
of  the  deceased  to  pay  for  the  same  when 
delivered.  Each  promise  was  a  sufficient 
consideration  for  the  other.  But  even  if  the 
contract  be  treated  as  unilateral,  it  was  bind- 
ing upon  J.  H.  Allen  during  his  lifetime,  and 
his  legal  representative  after  his  death,  until 
there  was  a  withdrawal  communicated  to  the 
plaintiff  before  its  promise  was  executed 
either  in  whole  or  in  part  Allen  did  not  at- 
tempt to  withdraw  during  his  lifetime,  and 
his  executor  made  no  effort  to  withdraw  un- 
til after  the  books  were  published  and  offered 
to  him  in  compliance  with  the  undertaking 
of  the  plaintiff.  The  death  of  J.  H.  Allen  did 
not  terminate  the  contract  Civ.  Code  1895, 
I  3438.  A  mere  notice  to  the  plaintiff  that 
Allen  had  died  would  not  amount  to  a  with- 
drawal on  the  part  of  the  executor,  even  if 
he  was  at  liberty  to  withdraw  at  the  time 
this  notice  was  given.  Under  either  view  of 
the  case,  the  executor  was  bound  to  comply 
with  the  undertaking  of  his  testator  as  set 
forth  in  the  writing  sued  on.  See,  in  this 
connection,  Brown  v.  Bowman,  119  6a.  153, 
46  S.  E.  410,  and  citations. 

2.  The  plea  of  plene  administravit  did  not 
allege  that  the  estate  had  been  fully  admin- 


istered without  notice  of  the  plaintiffs 
claim,  and  was  therefore  defective  and  prop- 
erly stricken  on  demurrer.  Mcintosh  ▼. 
Hambelton,  35  Ga.  95,  89  Am.  Dec.  276  (3). 
While  it  is  alleged  that  the  plaintiff  had  not 
filed  its  claim  within  12  months  from  the 
date  of  administration,  it  did  not  allege  that 
the  defendant  did  not  know  of  the  existence 
of  this  claim  when  he  administered  the  es- 
tate. 

3.  The  evidence,  at  most,  showed  the  agent 
with  whom  the  defendant  dealt  to  be  ah 
agent  to  collect  and  settle.  While  an  agent 
of  this  character  is  allowed  some  discretion 
in  the  matter  of  settlements,  the  discretion 
allowed  is  personal,  and  cannot  be  delegated 
to  another;  and  hence  a  submission  to  arbi- 
tration is  not  within  the  scope  of  his  author- 
ity. 1  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1031 ; 
Mechem  on  Agency,  8  405. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(122  Oa.  ao) 

MINNESOTA  LUMBER  CO.  t.   HOBBS  ft 

LIVINGSTON. 

(Supreme  Court  of  Creorgia.    Jan.  80,  1905.) 

FETITION  —  MOTION  TO  DISMISS— flPECIAI.  DS- 
MUBBEB— BES  JUDICATA  ~  PLEADING  —  COB- 
POBATIONS—CONTB ACTS— PO WEBS  OF  BUPEB- 
INTENDBNT— BEST  AND  SECOND  ART  BTIDENCB. 

1.  Defects  in  a  petition,  such  as  may  be  cured 
by  appropriate  amendment,  cannot  properly  1)^ 
made  the  subject-matter  of  a  motion  to  dismiss 
made  at  the  trial  term  of  a  case,  but  can  only 
be  taken  advantage  of  by  way  of  special  demur- 
rer to  the  petition  filed  at  the  appearance  term. 
A  petition  capable  of  withstanding  a  general 
demurrer,  as  was  the  petition  filed  in  the  pres- 
ent case,  should  not  be  dismissed  on  motion  made 
at  the  trial  term. 

2.  That  a  plaintiff  cannot  maintain  a  pend- 
ing action  beeaose  of  a  recovery  in  a  former  suit 
is  a  defense  which  must  be  set  up  by  a  special 
plea,  unless  the  facts  on  which  it  is  based  ap- 
pear on  the  face  of  Ihe  petition,  and  cannot  be 
urged  by  way  of  a  motion  to  dismiss  predicated 
on  evidence  admitted  without  objection,  or  on 
an  admission  by  the  plaintiff  as  to  such  former 
recovery. 

8.  To  enter  Into  a  contract  in  behalf  of  a  cor- 
poration chartered  for  the  purpose  of  manufac- 
turing lumber,  under  which  the  other  party  is 
to  haul  logs  to  be  sawn  into  lumber  by  the  com- 
pany, is  within  the  apparent  scope  of  the  au- 
thority of  its  superintendent  or.  other  managing 
official ;  and  In  the  absence  of  any  charter  lim- 
itation on  their  powers  it  is  to  be  presumed  that 
they  likewise  have  authority  to  act  for  the  com- 
pany in  the  matter  of  determining  whether  or 
not  it  will  live  up  to  the  terms  of  the  contract 
or  repudiate  the  same  in  whole  or  in  part. 

4.  The  best  evidence  of  the  contents  of  a  writ- 
ing is  the  writing  itself  when  the  contents  there- 
of are  sought  to  be  proved ;  but  the  writing  it- 
self is  not  the  best  evidence  of  what  a  given 
individual  told  another  were  its  contents. 

5.  Save  as  to  the  finding  of  attorney's  fees,  the 
verdict  of  the  jury  was  warranted  by  the  evi- 
dence, and  should  be  upheld  if  the  plaintiff  will 
voluntarily  write  off  the  amount  recovered  aa 
attorney's  fees. 

(Syllabus  by  the  Oonrt) 

Error  from  City  Court  of  Moultrie;  W.  A. 
Covington,  Jndga 
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Action  hj  Hobbs  A  Livingston  against  the 
Minnesota  Lumber  Company.  Judgment  for 
plalntilT,  and  defendant  brings  error.  Af- 
firmed on  condition. 

W.  8.  Humphreys,  John  Murrow,  and  J. 
A.  Humphreys,  for  plaintiff  in  error.  Shlpp 
&  Kline,  for  defendants  In  error. 

EVANS,  J.  The  firm  of  Hobbs  &  Ldvlng- 
^on,  In  a  petition  filed  In  the  city  court. of 
Moultrie,  complained  that  it  had  been  en- 
damaged by  the  Minnesota  Lumber  Company 
because  of  the  breach  of  a  contract  set  forth 
in  the  petition.  The  defendant  corporation 
filed  a  demurrer,  and  also  a  plea  denying  all 
substantial  averments  of  the  petition.  The 
case  was  submitted  to  a  jury,  who  returned 
A  verdict  In  favor  of  the  plaintiffs  for  1 1,820, 
together  with  $180  attorney's  fees.  A  motion 
for  a  new  trial  was  made  by  the  defendant, 
but  was  overruled  by  the  court  Within  30 
days  of  the  trial  the  defendant  sued  out  a 
bill  of  exceptions,  therein  complaining  of 
certain  rulings  made  during  the  progress  of 
the  case,  and  assigning  error  on  the  judg- 
ment overruling  the  motion  for  a  new  trial. 

1.  Upon  the  call  of  the  case  the  defendant 
moved  to  dismiss  the  suit  on  the  ground 
that  no  cause  of  action  was  set  forth  In  the 
petition,  because  the  plaintiffs  failed  to  al- 
lege .any  steps  taken  to  make  the  loss  of  the 
defendant  as  little  as  possible,  and  because 
the  petition  did  not  allege  what  the  actual 
loss  to  the  plaintiffs  was,  or  what  amount 
of  actual  profits  the  plaintiffs  would  have 
realized  in  the  event  the  contract  had  been 
performed.  So  far  as  these  special  objec- 
tions  to  the  petition  are  concerned,  the  court 
was  clearly  right  In  refusing  to  sustain  the 
motion  to  dismiss.  If  the  defendant  desired 
to  specially  demur  to  any  portion  of  the  plain- 
tiffs* petition,  a  proper  special  demurrer 
should  have  been  filed  at  the  appearance 
term  of  the  case.  A  motion  to  dismiss  is  the 
equivalent  of  a  general  demurrer,  and  may 
be  made  at  the  trial  term,  if  the  petition  is 
fatally  defective;  but  such  a  motion  cannot 
reach  mere  defects  in  pleading  such  as  may 
be  cured,  by  appropriate  amendment  As 
against  a  general  demurlrer,  the  petition  In 
the  present  case  stated  a  cause  of  action, 
and  accordingly  the  motion  to  dismiss  was 
properly  overruled. 

The  defendant  also  urged  the  court  to  re- 
quire the  plaintiffs  to  elect  "which  they 
would  sue  for — ^the  profits  that  they  were 
entitled  to  on  the  business  under  the  con- 
tract, or  for  damages  sustained  on  account 
of  the  breach*'  thereof  alleged  in  the  peti- 
tion. The  court  declined  so  to  do.  If  the 
petition  was  open  to  attack  on  the  ground 
of  vagueness  or  duplicity,  the  point  should 
have  been  made  by  special  demurrer  filed  at 
the  appearance  term.  The  petition  set  forth 
a  contract,  and  alleged  a  breach  thereof,  and 
a  recovery  was  asked  for  damages  arising 
from  such  breach,  to  be  measured,  in  part, 
by  the  loss  of  profits  which  the  plaintiffs  bad 


sustained.  There  was  nothing  In  the  peti- 
tion which  justified  the  defendant  in  calling 
on  the  court  to  compel  the  plaintiffs  to  elect 
between  two  remedies,  or  to  pursue  one 
course  rather  than  another  in  making  out 
the  case. 

2.  Before  the  Introduction  of  any  evidence 
it  was  admitted  that  a  suit  between  the  same 
parties,  based  on  the  same  contract,  for  an 
amount  claimed  as  due  upon  a  part  per- 
formance thereof  by  the  plaintiffs,  had  been 
tried  at  the  same  term  of  the  court  and  had 
resulted  in  a  verdict  and  judgment  for  the 
plaintiffs.  Upon  this  admission  the  defend- 
ant moved  to  dismiss  the  pending  suit  on  the 
ground  that  the  judgment  In  the  former  suit 
was  a  bar  to  any  subsequent  action  for  any 
breach  of  the  contract  occurring  prior  to  the 
commencement  of  such  initial  suit  The 
court  overruled  the  motion,  and  error  Is  as- 
signed on  this  ruling,  both  in  the  bill  of  ex- 
ceptions and  In  the  motion  for  a  new  trial. 
There  was  no  plea  of  former  recovery  filed 
by  the  defendant  The  only  defense  relied 
on  was  a  general  denial  of  the  various  para- 
graphs of  the  plaintiffs'  petition.  The  de- 
fendant corporation,  If  desirous  of  availing 
itself  of  the  defense  that  the  contract  for  a 
breach  of  which  damages  were  claimed  was 
an  ^itlre  and  indivisible  one,  and  that  the 
former  suit  was  exhaustive  of  the  plaintiffs' 
right  to  sue,  should  have  filed  an  appropriate 
plea  specially  urging  this  defense.  Williams 
V.  Rawlins,  33  Ga.  117  (10);  Tommey  v.  Fin- 
ney, 45  Ga.  158;  Central  Raih'oad  t.  Cole- 
man, 88  Ga.  294,  14  8.  E.  382,  and  cases 
cited.  As  the  pleadings  stood,  the  admis- 
sion was  wholly  Irrelevant  to  any  Issue  In 
the  case,  and  afforded  no  cause  for  dismiss- 
ing the  plaintiffs'  action.  The  pleadings  set 
forth  the  mutual  altercations  between  the 
parties,  and  evidence  which  neither  tends  to 
establish  or  disprove  any  allegation  made 
therein  Is  Inadmissible.  If  Irrelevant  evi- 
dence be  admitted  without  objection.  It  can 
have  no  probative  value  in  the  determination 
of  the  easel  which  the  court  and  jury  are 
called  on  to  decide  upon  the  issues  raised  by 
the  pleadings  of  the  respective  parties.  It 
was  not  the  right  of  the  defendant  at  the 
trial  term  of  the  case,  to  Interpose  any  such 
defense  without  making  affidavit  that  "at  the 
time  of  filing  the  original  plea  or  answer 
[the  defendant]  did  not  omit  the  new  facts 
or  defense  •  •  ♦  for  the  purpose  of  de- 
lay, and  that"  such  defense  was  not  then 
"offered  for  delay,"  unless.  In  the  discretion 
of  the  court  the  circumstances  of  the  case 
or  substantial  justice  between  the  parties 
required  that  the  defendant  should  be  per- 
mitted to  amend  without  attaching  such 
affidavit  No  offer  to  amend  the  defendant's 
answer  was  made,  or  affidavit  presented,  nor 
was  the  court  called  on  to  exercise  any  dis- 
cretion in  the  premises.  The  requirements 
of  the  act  of  December  21,  1897,  with  regard 
to  tardily  presenting  a  new  and  distinct  de- 
fense, were  wholly  disregarded  by  the  de- 
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fendant,  and  tb^  cpurt  was  asked  to  dispense 
witb  proper  pleadings.  Ignore  that  act  (Acts 
1897,  p.  S5),  and  dismiss  the  action  on  m»e 
motion  of  the  defendant  based  on  an  admis* 
sion  of  the  plaintiirs  which  the  defendant 
regarded  as  fatal  to  a  recovery  in  the  pend- 
ing suit  The  qnestion  of  law  involyed  was 
not  one  which  could  he  properly  presented 
hy  a  motion  to  dismiss « the  petition,  which, 
on  Its  face,  disclosed  nothing  of  which  the 
defendant  could  take  advantage  as  matter  of 
defense.  Killen  v.  Gompton,  57  Ga.  68;  Ken- 
non  V.  Petty,  59  Ga.  175.  Accordingly,  the 
court  rightly  declined  to  grant  the  motion 
to  dismiss. 

8.  The  contract  alleged  by  the  plaintiff  was 
that  the  defendant  corporation  employed  the 
plaintiffs  to  haul  logs  firom  a  certain  lot  of 
land  to  defendant's  tramroad,  about  a  mile 
and  a  quarter  distant,  at  $4.50  per  thousand 
feet,  the  dimension  of  the  logs  to  be  computed 
by  their  mean  diameter.  It  was  alleged  that 
the  contract  was  to  continue  of  force  till  the 
7th  day  of  April,  1903,  and  that,  after  plain- 
tiffs had  entered'  upon  a  performance  of  the 
contract,  the  officers  and  agents  of  the  de- 
fendant corporation  notified  philntiffs  that 
they  would  not  pay  for  the  hauling  of  the 
logs  in  accordance  with  the  terms  of  the  con- 
tract, whereupon  plaintiffs  were  forced  to 
suspend  operations,  and  sustained  the  dam- 
ages alleged  in  the  petition.  The  defendant 
denied  entering  into  any  such  contract,  or 
committing  any  breach  thereof.  On  the  trial 
one  of  the  members  of  the  plaintiff  firm  testi- 
fied that  the  contract  alleged  was  made  by 
him  with  two  named  persons  who  were  the 
president  and  superintendent,  respectively,  of 
the  defendant  corporation.  Objection  was 
made  to  this  testimony  on  the  ground  that  it 
did  not  appear  that  these  officers  of  the  cor- 
poration had  authority  to  make  in  its  behalf 
such  a  contract.  The  defendant  was  a  cor- 
poration duly  chartered  and  engaged  in  the 
business  of  manufacturing  lumber.  A  neces- 
sary incident  of  the  business  was  to  provide 
the  logs  which  were  to  be  sawn  into  lumber. 
In  an  enterprise  of  this  character  the  super- 
intendent of  the  corporation  has  power  to 
contract  in  behalf  of  the  corporation  with 
^reference  to  matters  proper  and  usual  in  the 
ordinary  conduct  of  the  corporate  business. 
He  may  employ  labor,  contract  for  the  haul- 
ing of  logs,  and  do  any  act  relating  to  the 
actual  operation  of  the  mill.  As  a  general 
rule,  a  president  has  no  inherent  power  to 
contract  for  the  corporation;  and,  unless 
his  powers  are  enlarged  by  the  charter  or 
by-laws,  his  duties  are  confined  to  presiding 
and  voting  as  a  director.  2  Cook,  Corp.  § 
716l  The  contract  was  alleged  to  have  been 
made  with  both  the  president  and  the  su- 
perintendent of  the  corporation.  The  plain- 
tiff had  the  right  to  assume,  in  the  absence 
of  any  limitation  in  the  charter  or  by-laws, 
that  the.  superintendent  had  authority  to  con- 
tract in  behalf  of  the  corporation  with  regard 
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to  the  carrying  on  of  the  business  for  which 
it  was  chartered. 

What  is  said  above  also  applies  to  the  con- 
tention of  the  defendant  that  the  court  erred 
in  admitting  over  a  sln:iilar  objection  evi- 
dence to  the  effect  that  the  person  whom 
the  witness  just  referred  to  had  testified  was 
the  superintendent  of  the  defendant  said  to 
a  member  of  the  plaintiff  firm  that  unless  he 
consented  to  a  different  basis  of  measure- 
ment than  that  which  had  been  agreed  on 
he  could  take  the  plaintiffs*  teams  out  of 
the  woods.  Whether  or  not  this  person  was 
the  superintendent  of  the  defendant  corpora- 
tion was,  under  the  evidence  submitted,  a 
question  of  fact  for  the  jury.  If  he  was  so 
in  fact,  then  he  was  acting  within  the  ap- 
parent scope  of  his  authority  in  notil^ring  the 
plaintiffs  that  the  corporation  he  represented 
would  no  longer  live  up  to  its  agreement  with 
respect  to  the  manner  in  which  the  logs  were 
to  be  measured,  and  the  plaintiffs  had  a  right 
to  treat  this  declaration  as  a  breach  of  the 
contract,  and  to  act  accordingly. 

4.  In  the  course  of  the  trial  testimony  was 
admitted  tending  to  show  that  pending  the 
negotiations  which  led  up  to  the  making  of 
the  contract  the  president  of  the  defendant 
corporation  stated  that  it  held  a  lease  cov- 
ering the  land  from  which  he  desired  the  tim- 
ber cut  and  hauled,  which  lease  would  expire 
on  April  7, 1903.  Objection  was  made  to  this 
testimony  on  the  ground  that  the  written 
lease  was  the  highest  and  best  evidence.  The 
plaintiffs  were  not  undertaking  to  prove  that 
there  was,  in  point  of  fact  a  lease,  but  only 
to  prove  that  the  defendant's  president  had 
said  there  was,  and  had  stated,  as  a  reason 
for  wanting  the  logs  hauled  before  April  7th, 
that  the  lease  expired  on  that  date.  Nor  was 
it  necessary  to  a  recovery  by  the  plaintiffs 
that  it  be  shown  that  any  such  lease  had  ever 
been  executed.  The  plaintiffs  did  allege 
and  prove  that  the  contract  was  not  to  re- 
main ^f  force  longer  than  a  given  period, 
which  expired  on  April  7th.  The  best  evidence 
of  what  the  defendant's  president  stated  was 
his  reason  for  wanting  the  contract  perform- 
ed by  that  date  was  proof  of  what  he  said 
was  his  reason.  The  plaintiffs  proposed  to 
show  nothing  more.  The  testimony  object- 
ed to  might  have  been  wholly  irrelevant,  but 
it  was  not  inadmissible  for  the  reason  as- 
signed by  the  defendant 

5.  No  exception  is  taken  to  the  amount  of 
the  verdict  other  than  a  general  assignment 
that  the  verdict  was  without  evidence  to  sup- 
port It.  The  plaintiffs'  evidence  tended  to 
show  that  they  were  to  be  compensated  for 
hauling  the  logs  at  the  rate  of  $4.50  per  thou- 
sand feet,  the  logs  to  be  measured  In  ac- 
cordance with  a  certain  rule  prescribed  in 
Scrlbner's  Lumber  and  Log  Book  for  ascer- 
taining the  mean  diameter ;  that  within  the 
contract  period  the  plaintiffs  could  have 
hauled  a  certain  number  of  logs,  if  permitted 
to  do  so,  which,  at  the  contract  price,  would 
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have  entftled  them  to  payment  of  a  sum  in 
excess  of  the  amount  of  damages  assessed  by 
the  Jury ;  and  that  by  reason  of  the  defend- 
ant's repudiation  of  the  contract  the  plain- 
tiffs had  been  endamaged  in  that  snm.  We 
cannot,  thei*efore,  say  that  the  verdict  was 
without  evidence  to  support  it,  so  far  as  this 
item  of  damages  is  concerned.  The  Jury  in- 
cluded in  their  verdict  $180  as  attorney's 
fees.  There  was  no  evidence  before  them  au- 
thorizing the  recovery  of  any  amount  as  at- 
torney's fees,  80  this  part  of  their  finding  can- 
not be  upheld.  Accordingly,  we  have  given 
direction  that  if,  within  10  days  after  the 
filing  of  the  remittitur  in  the  court  below,  the 
plaintiffs  will  voluntarily  write  off  the  re- 
covery of  attorney's  fees,  the  judgment  over- 
ruling the  motion  for  a  new  trial  shall  stand 
afilrmed ;  otherwise  a  new  trial  be  had. 

Judgment  affirmed  on  condition.     All  the 
Justices  concur. 


(121  Oa.  751) 

MORRIS  V.  GLOVER  et  al. 

(Supreme  Oonrt  of  (Georgia.    Jan.  28,  1905.) 

OONSTTTUnONAI.  LAW  —  COUNTY  TBEASUBER— 
ABOLITION  OF  OFFICB— CONTEST  OV  BLBCTIOR 
^MANDAMUS— BEGAN V ASS    OF   VOTES. 

1.  The  local  act  approved  February  29,  1876 
(Acta  1876.  p.  322),  providing  for  the  consoli- 
dation of  the  office  of  county  treasurer  of  Ck>bb 
county  with  the  office  of  clerk  of  the  superior 
court  of  that  county,  making  the  clerk  ez  officio 
treasurer  and  fixing  his  fees,  is  unconstitutional 
and  wholly  inoperative,  in  that,  under  the  Con- 
stitution of  1868,  the  General  Assembly  was 
without  power  to  expressly  abolish  the  office  of 
county  treasurer,  or  to  accomplish  the  same  re- 
sult by  indirection,  by  depriving  the  treasurer 
of  the  emoluments  of  that  office,  and  transfer- 
ring the  duties  thereof  to  the  clerk  of  the  su- 
perior court.  Decision  in  Massenberg  v.  Com- 
missioners, 23  S.  E.  998,  96  Ga.  614,  approved 
and  followed.  Dictum  in  Hall  v.  Burks,  24  S. 
E.  349,  96  Ga.  622,  disapproved. 

2.  Mandamus,  and  not  a  proceeding  to  con- 
test an  election,  is  the  remedy  of  one  who  was 
the  sole  candidate  for  a  particular  office,  but 
who  was  ignored  by  the  board  of  canvassed,  the 
members  of  which  refused  to  consolidate  the 
votes  cast  in  his  favor,  or  to  declare  any  re- 
sult, so  far  as  that  office  was  concerned. 

3.  Where  a  board  of  canvassers  has  dissolved 
before  properly  performing  its  functions,  its 
members  may,  by  mandamus,  be  compelled  to 
reconvene  and  recanvass  the  votes  in  accord- 
ance with  the  direction  of  a  court  having  juris- 
diction of  the  subject-matter. 

[Ed.  Kote. — For  cases  in  point,  see  voL  83, 
Cent.  Dig.  Mandamus,  f  154.J 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Cobb  County; 
J.  H.  Lumpkin,  Judge. 

Application  by  J.  G.  Morris  for  a  writ  of 
mandamus  to  J.  B.  Glover  and  others.  From 
an  order  denying  the  writ,  plaintiff  brings 
error.    Reversed. 

This  was  a  mandamus  proceeding  institut- 
ed by  J.  Gid  Morris,  who  claims  to  have  been 
duly  elected  treasurer  of  the  county  of  Cobb 
at  an  election  for  county  officers  held  in  that 
county  on  October  6,  1904.  The  purpose  of 
the  proceeding  was  to  compel  the  superiA> 


tendents  of  that  election,  who  were  named 
in  the  plaintUTs  petition  as  defendants,  to 
consolidate  the  votes  cast  in  his  favor  as 
county  treasurer,  for  which  office  he  was  the 
only  candidate,  and  to  certify  the  result,  and 
make  proper  return  thereof.  The  defendants 
filed  a  demurrer  to  the  petition,  in  which 
they  set  forth  their  contention  that  'there  is 
no  such  office  as  treasurer  of  Cobb  county, 
separate,  apart,  and  distinct  from  the  office 
of  the  clerk  of  the  superior  court  of  said 
county";  the  office  of  treasurer  having  been 
consolidated  with  that  of  clerk  of  the  su-  - 
perior  court  by  an  act  of  the  Legislature  ap- 
proved February  29,  1876,  "whereby  all  the 
duties  required  to  be  performed  by  the  treas- 
urer of  said  county  were  devolved  upon  the 
clerk  of  the  superior  court  of  said  county, 
and  whereby  said  clerk  became  ez  officio 
treasurer  of  said  county."  On  the  hearing  of 
the  demurrer,  the  court  sustained  this  con- 
tention of  the  defendants;  holding  that  the 
local  act  relied  on  by  them  was  not,  for  any 
of  the  reasons  urged  by  the  plaintiff,  inop- 
erative and  of  no  effect.  To  the  judgment 
dismissing  his  petition  on  demurrer,  the 
plaintiff  duly  excepted.  The  main  attack 
made  on  this  local  act  is  that  it  is  unconsti- 
tutional, in  that  tbe  Legislature  sought  by 
indirection  to  abolish  one  of  the  county  of- 
fices recognized  by  the  Constitution  of  1868, 
by  devolving  the  duties  of  the  office  of  treas- 
urer upon  the  clerk  of  the  superior  court,  and 
styling  him  ex  officio  treasurer,  which  it  was 
not  within  the  power  of  the  General  Assem- 
bly to  do. 

N.  A.  Morris  and  Rosser  &  Brandon,  for 
plaintiff  in  error.  J.  Z.  Foster,  for  defend- 
ants in  error. 

EVANS,  J.  (after  stating  the  facts).  L 
The  controlling  question  is  the  constitution- 
ality of  the  act  approved  February  29,  1876 
(Acts  1876,  p.  322),  consolidating  the  office 
of  county  treasurer  of  the  county  of  Ck>bb 
with  the  office  of  clerk  of  the  superior  couirt 
of  that  county,  making  the  clerk  ex  officio 
treasurer,  and  fixing  his  fees.  The  act  is 
alleged  to  be  violative  of  article  9,  f  1,  of  the 
Constitution  of  1868,  in  force  at  the  time  of 
its  passage.  This  article  and  section  of  the  • 
Constitution  provides  that:  ''The  county  of- 
ficers recognized  as  existing  by  the  laws  of 
this  state,  and  not  abolished  by  this  Consti- 
tution, shall,  where  not  otherwise  provided 
for  in  this  Constitution,  be  elected  by  the 
qualified  voters  of  their  respective  counties 
or  districts,  and  shall  hold  their  offices  for 
two  years.  They  shall  be  removable,  on  con- 
viction, for  malpractice  in  office,  or  on  the  ad- 
dress of  two-thirds  of  the  Senate."  This 
clause  of  the  Constitution  was  construed  in 
Massenburg  v.  Commissioners  of  Bibb  Coun- 
ty, 96  Ga.  614,  23  S.  B.  998,  and  it  was  there 
ruled  that:  **The  office  of  county  treasurer 
having  been,  under  the  law  existing  previous 
to  the  adoption  of  the  Constitution  of  1868, 
recognized  as  a  county  office,  and  that  office 
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not  having  been  abolished,  bat,  on  the  con- 
trary, recognized,  by  tliat  Constitution,  it  be- 
came and  was  thereby  established  as  a  con- 
stitutional office,  and  could  not  thereafter, 
-while  that  Constitution  was  of  force,  be 
abolished  by  an  act  of  the  Legislature."  The 
contention  of  the  plaintiff  in  error  is  that  the 
local  act  (Acts  1876,  p.  322)  consojidatlng  the 
office  of  county  treasurer  with  tiie  office  of 
clerk  of  the  superior  court  is,  in  effect,  the 
abolition  of  the  office  of  county  treasurer,  and 
is  therefore  void. 

It  was  expressly  held  in  Massenberg  r. 
Commissioners,  supra,  that  it  is  incompetent 
for  the  Legislature  to  directly  abolish  a  con- 
stitutional office.  .  Can  the  Legislature  by  in- 
direction accomplish  what  it  is  restrained 
from  doing  by  the  organic  law  of  the  land? 
Among  the  incidents  of  public  office  are  the 
discharge  of  its  duties  and  the  enjoyment  of 
its  emoluments  by  the  individual  entitled  to 
the  office.  At  the  time  of  the  ratification  of 
the  Constitution,  the  duties  of  the  office  of 
county  treasurer  were  discharged  by  an  in- 
dividual elected  by  the  people  for  a  definite 
term,  invested  by  law  with  all  the  rights  and 
duties  .appertaining  to  this  office.  He  was 
styled  the  county  treasurer,  and  was  includ- 
ed among  the  county  officers  embraced  in  the 
section  of  the  Constitution  which  provided 
for  the  future  election  and  prescribed  the 
tenure  of  service  of  certain  county  officials* 
whose  offices  had  theretofore  been  lawfully 
created.  The  county  treasurer  held  a  sepa- 
rate and  distinct  office,  expressly  recognized 
by  the  Constitution.  He  was  an  officer  de- 
clared by  that  instrument  to  be  a  county  of- 
ficial who  was  to  be  elected  by  the  people 
for  a  term  of  two  years.  If  the  duties  and 
emoluments  of  his  office  be  transferred  to  an- 
other officer,  then  there  would  exist  the  an- 
omalous condition  of  an  officer  recognized  by 
the  Constitution,  without  duties  or  emolu- 
ments. The  duties  and  emoluments  are  of 
the  substance  of  the  office;  its  name,  but  the 
semblance.  If  the  Legislature  may  consoli- 
date the  office  of  treasurer  with  that  of  the 
clerk  of  the  court,  why  should  not  the  au- 
thority be  extended  to  consolidating  the  oth- 
er county  offices,  so  that  the  clerk  might,  ex 
officio,  discharge  the  duties  of  all  county  of- 
ficers? There  is  no  more  reason  why  the 
clerk,  with  legislative  sanction,  should  be  ex 
officio  treasurer,  than  there  is  that  he  should 
also  be,' at  the  will  of  the  General  Assembly, 
ex  officio  tax  receiver,  tax  collector,  and  sher- 
iff. It  cannot  be  seriously  contended  that 
the  framers  of  the  Constitution,  by  express 
recognition  of  separate  and  distinct  offices, 
with  separate  and  distinct  functions,  contem- 
plated that  the  Legislature  might  devolve  the 
duties  of  two  or  more  offices  upon  one  func- 
tionary. In  those  governments  where  the 
lawmaking  power  is  not  fettered  by  a  writ- 
ten Constitution  limiting  its  authority,  offices 
may  be  created,  consolidated,  or  abolished  at 
legislative  will.  Likewise,  an  office  created 
by  statute,  but  not  defined  in  or  recognized 


by  the  Constitution,  may  be  abrogated,  by 
statute.  But  where  an  office  is  created  or 
guarded  by  express  constitutional  provision, 
its  scope  cannot  be  enlarged  or  lessened  by 
Btatfite,  nor  can  the  office  be  filled  in  any 
manner  other  than  that  prescribed  by  the 
Constitution.  People  v.  BoIIam  (111.)  54  N. 
B.  1032.  When  the  Legislature  assumed  to 
transfer  to  the  clerk  of  the  superior  court 
all  the  duties  and  emoluments  which  be- 
longed to  the  office  of  treasurer,  it  practically 
abolished  the  office  of  treasurer.  There  is  no 
recognition  in  the  statute  of  such  an  official 
as  a  county  treasurer.  The  functions  of  his 
office  are  to  be  discharged  by  the  clerk,  vir- 
tute  officii.  It  has  been  held  that  the  taking 
away  of  the  salary  amounts  to  the  abolition 
of  the  office.  Reid  v.  Smoulter  (Pa.)  18  Atl. 
445,  5  L.  R.  A.  517.  If  the  withdrawal  6t  the 
emoluments  will  accomplish  this  result,  a 
fortiori  the  transfer  of  both  compensation 
and  duties  to  another  official  would  have  the 
same  effect.    See  Tbroop  on  Pub.  Off.  §  20. 

The  clerk  of  the  court,  by  this  local  act, 
is  either  treasurer  of  the  county  of  Cobb,  or 
the  office  of  treasurer  is  extinct  If  the  clerk 
is  the  treasurer,  and  should  be  guilty  of  mal- 
practice in  the  administration  of  the  func- 
tions pertaining  to  the  office  of  treasurer, 
could  he  be  removed  from  the  office  of  clerk 
of  the  superior  court  for  such  malpractice? 
Would  It  not  be  a  good  reply  for  the  clerk 
to  say,  ''I  have  faithfully  discharged  my 
duties  as  clerk,  and  my  malfeasance  as  treas- 
urer cannot  forfeit  my  office  as  clerk"?  The 
act  declares  that  the  clerk  is  ex  officio  treas-' 
urer.  If  this  means  that  his  office  is  that 
of  "clerk,"  and  that  his  dutie^  comprehend 
both  the  duties  of  clerk  and  those  of  county 
treasurer,  then  he  Is  not  the  treasurer,  and 
no  such  office  as  county  treasurer  longer 
exists*  If  he  is  both  clerk  and  treasurer,  a 
malfeasance  in  the  office  of  treasurer  would 
not  justify  his  expulsion  from  the  office  of 
clerk.  Yet  the  Constitution  declares  that- a 
county  officer  is  "removable,  on  conviction, 
for  malpractice  in  office."  Therefore,  should 
the  clerk  embezzle  funds  received  as  county 
treasurer,  he  might  escape  the  constitutional 
penalty  of  removal  from  office. 

The  Constitution  of  1868  bears  Internal 
evidence  of  the  construction  that  each  con- 
stitutional office  should  be  filled  by  a  separate 
individual.  Article  3,  9  1,  par.  4,  provides 
that  no  person  holding  a  military  commis- 
sion, or  other  appointment  or  office  having 
any  emolument  or  compensation  annexed 
thereto,  under  this  state  or  the  United  States, 
or  either  of  them,  except  justices  of  the  peace 
and  officers  of  the  militia,  shall  have  a  seat 
in  either  house  of  the  General  Assembly. 
The  office  of  justice  of  the  peace  is  a  con- 
stitutional office,  and,  to  entitle  the  holder 
of  that  office  to  a  seat  in  the  General  As- 
sembly, the  framers  of  the  Constitution 
deemed  It  necessary  to  make  an  express  ex- 
ception. 

The  case  of  Hall  v.  Burks,  96  Ga.  622,  24 
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&  B.  849,  l8  apparently  antagonistic  to  the 
conclusion  we  bave  reached  in  this  case.  In 
that  case  it  was  said  tliat  it  '*was,  under  the 
Ck)nstitution  of  1868,  competent  and  consti- 
tutional for  the  General  Assembly  to  pasift  an 
act  'consolidating'  the  offices  of  clerk  of  the 
superior  court  and  treasurer  of  a  given  coun- 
ty, to  the  extent  of  deyolYlng  the  duties  of 
the  treasurer  upon  the  clerk,  and  making  the 
latter  ex  officio  treasurer."  This  dictum  of 
the  court  was  clearly  obiter,  as  will  be  seen 
from  an  examination  of  the  report  of  the 
case,  as  well  as^  from  the  transcript  of  the 
record  on  ffie  in  the  office  of  the  clerk  of  this 
court.  The  assignment  of  error  was  that 
the  trial  Judge  erred  in  not  sustaining  the 
contention  of  the  plaintiff  that  the  act  of 
February  28,  1876  (Acts  1876,  p.  325),  "abol- 
ishing the  office  of  county  treasurer,  and 
vesting  the  clerk  of  the  superior  court  with 
the  duties  of  treasurer,  was  and  Is  unconsti- 
tutional and  lliegalt  and  cannot  have  the 
effect  of  depriving  him  of  said  office,  because 
both  the  Constitution  of  1868  and  1877  pro- 
vides for  the  uniformity  of  the  laws  and 
offices  of  the  state,  and  this  local  act  de* 
stroys  that  uniformity  by  abolishing  the  of- 
fice of  treasurer  In  Dougherty  county,  and 
not  in  the  whole  state,  and  because,  at  the 
time  of  the  passage  of  said  local  act,  and 
now,  the  general  law  of  the  state  provided 
that  no  other  officer  should  be  county  treas- 
urer, and  this  local  act  Is  in  vai^ance  with 
said  general  law,  and  Is  therefore  unconsti- 
tutional and  illegal.  Sections  5027,  5228, 
Const  1877,  and  Code  1882,  §§  542,  546; 
Const.  1868,  §J  5018.  5140;  and  Code  1873, 
$S  542,  546."  The  attack  made  on  this  local 
act  was  that  it  was  violative  of  a  constitu- 
tional provision  requiring  that  all  laws  af* 
fecting  public  office  should  have  uniform 
operation  throughout  the  state,  and  that  It 
was  special  legislation  upon  a  subject-mat- 
ter for  which  provision  had  been  made  by 
an  existing  general  law.  Such  was  the 
meaning  placed  on  the  assignment  of  error 
by  this  court  at  the  time,  as  will  appear 
from  the  statement  of  the  case  in  the  official 
report,  and  this  interpretation  of  the  as- 
signment of  error  was  correct.  The  local  act 
was  not  unconstitutional  for  the  reasons  as- 
signed, because  the  Constitution  of  1868  con- 
tained no  inhibition  against  special  legisla- 
tion in  given  cases,  as  does  the  Constitution 
now  of  force.  Civ.  Code  1895,  ft  5732.  The 
court  very  properly  held  that  the  local  law 
was  not  unconstitutional  because  of  the  ob- 
jections then  urged  against  it,  but  the  un- 
guarded statement  that  it  was,  under  the 
Constitution  of  1868,  competent  for  the  Gen- 
eral Assembly  to  pass  an  act  of  this  kind, 
consolidating  two  county  offices,  was  alto- 
gether too  broad.  "This  court  has  no  au- 
thority to  decide  any  question  on  any  writ  of 
error,  unless  there  are  in  the  bill  of  excep- 
tions 'plainly  and  specifically  set  forth  the 
errors  alleged  to  have  been  committed,*  and 
a  'special  assignment  of  error*  raising  the 


question."  Kelly  t.  fitrouse,  116  Qa.  874,  43 
S.  B.  280  (9).  The  ruling  announced  In  Hall 
V.  Burks  cannot  be  extended  beyond  the  ad- 
judication of  the  questions  made  by  the 
above-quoted  assignment  of  error,  and  the 
proposition  stated  in  the  first  headnite  to 
that  case  is,  so  far  as  It  concerns  the  ques- 
tion now  presented  for  decision,  mere  obiter 
dictum,  and  not  a  binding  adjudication 
thereof. 

2.  The  plaintiff's  petition  was  demurred  to 
on  the  further  ground  that;  if  be  had  sus- 
tained any  wrong,  he  had  *^a  complete  and 
adequate  remedy  by  a  proceeding  to  contest 
said  election."  The  allegations  of  the  peti- 
tion disclose  that  the  plaintiff  was  the  only 
candidate  for  the  office  of  treasurer,  and 
that  he  received  193  rotes.  While  some  of 
the  votes  cast  for  tiie  candidate  who  was 
running  for  the  office  of  clerk  read,  **For 
clerk  and  county  treasurer,"  no  ballots  wore 
cast  for  him  "as  treasurer,"  and  he  was  not 
a  candidate  for  the  office  of  treasurer. 
Clearly,  therefore,  a  contest  was  out  of  the 
question.  The  plaintiff  sought  by  mandamus 
merely  to  require  the  managers  of  the  elec- 
tion to  properly  consolidate  the  returns  and 
declare  the  result.  This  was  the  remedy  to 
be  pursued.  Tanner  t.  Deen,  108  Ga.  95,  33 
&  E.  832. 

3.  The  defendants  also  made  the  point 
that  as  disclosed  by  the  petition,  the  man- 
agers of  the  election  had  met,  consolidated 
the  returns,  and  adjourned  sine  die,  long 
before  the  bringing  of  the  present  proceed- 
ing, and  could  not  be  reassembled  at  the 
instance  of  petitioner  for  the  purpose  of  con- 
solidating the  returns  in  accordance  with 
any  order  which  the  court  might  pass. 
Though  the  power  of  a  court  to  compel  by 
mandamus  a  board  of  canvassers  to  recon- 
vene and  recanvass  the  votes  in  accordance 
with  its  directions  has  been  <;^lled  into  ques- 
tion, the  weight  of  authority  is  that  this  may 
be  done.  See  10  Am.  &  Eng.  Bnc  L.  (2d  Ed.) 
808,  and  cases  cited.  This  court.  In  Tanner 
V.  Deen,  supra,  held  that  the  remedy  of 
mandamus  could  not  be  defeated  simply 
because  the  returning  board  had  dissolved 
before  properly  performing  its  functions. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(121  Oa.  787) 
SOUTHERN  COTTON  OIL  00.  ▼.  DUKES. 

(Supreme  Ck>urt  of  Georgia.    Jan.  28,  1905.) 

INJITBT  TO  EMPLOYft— PETITION— AMENDMENT- 
APPLIANCES— INSPECTION  BY  SEBVANT— CON- 
TRACT OF  INFANT— RATIFICATION— CLAIM  FOB 
DAMAGES— INSTRUCTIONS. 

1.  When,  in  an  action  for  personal  injuries, 
the  original  petition  alleges  certain  acts  of  neg- 
ligence, and  by  amendment  additional  acts  of 
negligence  are  alleged,  and  the  plaintiff,  in  open 
court,  abandons  all  right  to  recover  on  the  acts 
of  negligence  alleged  in  the  original  petition,  it 
is  not  error  to  submit  the  case  to  the  jury  en- 
tirely upon  the  issues  made  by  the  amendment; 


<3a.) 


SOUTHERN  COTTON  OIL  CO.  ▼.  DUKES. 


789 


making  no  reference  to  the  issues  of  neslU^ce 
raised  oy  the  original  petition. 

2.  As  a  general  rule,  a  servant  is  onder  no 
obligation  to  inspect  the  appliances  about 
which  he  works,  or  that  part  of  the  plant  by 
which  his  safety  may  be  affected,  for  the  pur- 
pose of  discovering  concealed  dangers  wnich 
would  not  be  disclosed  by  superficial  observa- 
tion. 

-3.  When  machinery,  though  not  perfect  in  all 
respects,  can  be  and  has  been  used  with  safety 
under  given  circumstances,  a  servant  using  such 
machinery  is  warranted  in  acting  upon  the  as- 
sumption that  the  master  has  fulfilled  and  will 
continue  to  fulfill  his  duty  to  see  that  the  cir- 
cumstances are  such  that  the  machinery  can 
be  used  with  safety,  unless  it  is  apparent  to  the 
servant  that  the  master  has  failed  to  fulfill  his 
duty  in  this  respect,  or  such  failure  can  be  as- 
certained by  the  servant's  using  that  degree  of 
care  which  the  law  imposes  upon  him. 

4.  One  seeking  to  hold  an  infant  bound  upon 
a  contract,  for  the  reason  that  die  considera- 
tion of  the  contract  was  retained  after  arrival 
of  the  infant  at  majority,  has  imposed  upon  him 
the  burden  of  showing  possession  of  the  consid- 
eration after  majority,  and  retention  for  a  suffi- 
cient length  of  time  that  a  ratification  of  the 
contract  is  to  be  inferred. 

5.  If  the  infant  "has  lost,  expended,  or  squan- 
dered the  consideration  during  his  minority, 
this  is  nothing  more  than  the  law  anticipates 
of  him,  and  he  cannot  be  required  to  purchase 
the  right  of  reclaiming  his  own  by  still  further 
abstractions  from  his  estate.** 

6.  A  *Minter"  in  an  oilmiU.  who  Is  an  infant, 
Is  not  engaged  in  .a  profession,  trade,  or  busi- 
ness, within  the  meaning  of  Oiv.  Code  1895, 
I  36o0.  so  as  to  make  him  bound  by  a  contract 
made  with  his  employer  in  reference  to  a  claim 
for  damages  for  personal  injuries  sustained  in 
the  course  of  his  employment. 

7.  The  fact  that  an  infant  is  receiving  the 
proceeds  of  his  own  labor  is  not  alone  sufficient 
to  establish  that  permission  on  the  part  of  his 

Earent  has  been  given  to  engage  in  the  business 
1  which  the  amounts  secured  by  him  are  earned. 

8.  The  charge  was  not  subject  to  any  of  the 
criticisms  made  in  the  assignments  of  error. 
The  evidence  authorized  the  verdict,  and  no  rea- 
son appears  for  reversing  tiie  judgment 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Calhoun  Coun- 
ty;  W.  N.  Spence,  Judge. 

Action  by  A.  P.  Dukes  against  the  South- 
ern Cotton  Oil  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. , 

Dukes  bronght  suit  against  the  Southern 
Cotton  Oil  Company  for  personal  injuries 
sustained  while  working  as  an  employ 6  of 
the  defendant  in  an  oilmill.  The  negligence 
alleged  in  the  original  petition  was  the  fail- 
ure of  the  defendant  to  furnish  machinery 
equal  In  kind  to  that  In  general  use,  and 
ordinarily  safe  for  those  who  operate  It  with 
proper  care ;  the  spedflc  act  of  negligence  al- 
leged being  that  the  defendant  furnished  a 
seed  shaker  which  was  connected  by  a  belt 
with  the  main  shafting  in  a  building  In 
which  the  seed  shaker  was  so  arranged  that 
it  became  choked  up,  and  would  not  run; 
that  the  belt  connecting  the  shaker  with  the 
main  shafting  was  pieced,  spliced,  and  oth^- 
wlse  defective,  so  that  when  the  plaintiff, 
in  the  performance  of  his  duty,  went  to  place 
in  position  the  belt  connecting  the  seed  shak- 
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tf  with  the  main  shafting,  additional  ten- 
sion was  put  on  the  belt  on  account  of  the 
choked  condition  of  the  shaker,  and  the  belt 
broke,  throwing  the  plaintiff  into  a  pulley, 
and  thereby  injuring  him  seriously  and  per- 
manently. By  amendment  the  plaintiff  al- 
leged that  the  defendant  was  negligent  in 
falling  to  furnish  a  reasonably  safe  place  for 
the  plaintiff  to  work,  of  which  fact  the  de- 
fendant had  knowledge,  or  had  reasonable 
opportunity  \o  have  had  knowledge,  and  of 
which  the  plaintiff  had  no  knowledge,  and 
could  not  have  known  by  ordinary  care;  that 
the  place  in  which  plaintiff  was  ordered  to 
work  by  the  superintendent  in  charge  of  the 
mill  was  especially  dangerous  at  the  particu- 
lar time  of  the  injury,  by  reason  of  the  fact 
that  the  seed  shaker  mentioned  above,  which, 
with  the  other  machinery  and  belting  to 
which  it  was  attached,  was  ordinarily  and 
reasonably  safe  at  other  times,  had,  upon  the 
Saturday  night  before  (the  plalnUfTs  Inju- 
ries having  been  sustained  on  Monday),  be- 
come unsafe  and  dangerous  by  reafton  of  the 
fact  that  it  had  become  choked  with  cotton 
seed  and  other  obstructions,  which  fact  the 
defendant  knew,  or  could  by  the  exercise 
of  ordinary  care  have  known,  and  the  plain- 
tiff did  not  know,  and  could  not,  by  the  exer- 
cise of  reasonable  care,  have  informed  him- 
self;  and  that  by  reason  of  these  facts  the 
risk  of  his  employment  was  unusually  and  un- 
reasonably Increased.  The  defendant,  in  Its 
answer,  admitted  that  the  plaintiff  was  as 
employd,  and  was  Injured  while  attempting 
to  place  the  belt  upon  the  shafting,  but,  upon 
various- grounds,  denied  any  liability.  It  was 
alleged  that  the  plaintiff  was  employed  as  a 
*'llnterman/'  and  not  as  a  seed-shaker  man, 
and  that,  when  he  'was  engaged  In  putting 
the  belt  upon  the  shafting,  he  was  outside 
the  line  of  his  duty;  that  he  did  not  exer- 
cise ordinary  care  while  engaged  in  placing 
the  belt  upon  the  shafting;  that  the  machin- 
ery was  of  good  quality,  not  defective,  rea- 
sonably adapted  to  the  use  intended,  and 
could  be,  had  been,  and  was  being  used  with 
safety  to  the  employes ;  that  it  was  inspect- 
ed and  tested,  and  always  kept  in  a  safe 
condition  for  use  In  a  proper  manner;  that 
the  seed  shaker  was  not  choked;  that  the 
belt  was  not  unserviceable,  and  that  the  in- 
jury was  caused  solely  by  the  plaintlfTs  un- 
skillfulness  and  careless  handling  of  the  belt ; 
that  the  defendant  had  settled  with  the  plain- 
tiff for  all  wages  and  damages  sustained, 
and  that  he  had  executed  and  delivered  to  it, 
under  his  own  hand,  a  written  release  from 
all  claims  resulting  from  the  occurrence  al- 
leged in  the  petition;  that  he  had  been  in- 
structed  and  Informed  as  to  the  dangers  in. 
ddent  to  the  work  In  which  he  was  engaged ; 
that  he  well  knew  the  dangers,  and  had  taken 
the  risk  incident  thereto.  The  trial  resulted 
in  a  verdict  for  the  plaintiff  for  $3,500.  The 
defendant  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  it  excepted. 
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J.  J.  Beck  and  King,  Spalding  &  Little,  for 
plaintiff  in  error.  W.  D.  Sheffield  and  A.  G. 
Powell,  for  defendant  in  error. 

COBB,  J.  1.  It  appeared  from  the  plain- 
tiff's evidence  that  the  belt  was  in  a  defective 
condition,  and  that  its  condition  was  well 
known  to  him ;  and  thereupon.  In  open  court, 
plaintifTs  counsel  announced  that  he  would 
not  contend  for  a  recovery  upon  the  allega- 
tions of  negligence  alleged  In  the  original  pe- 
tition, which  related  to  the  defective  charac- 
ter of  the  machinery  furnished,  but  would 
rely  entirely  upon  the  averments  of  negli- 
gence contained  In  the  amendment.  The 
court.  In  its  charge  to  the  Jury,  did  not  sub- 
mit any  issue  growing  out  of  tie  acts  of 
negligence  alleged  in  the  original  petition, 
but  submitted  the  case  upon  the  issues  made 
by  the  amendment  and  the  answer.  Error 
is  assigned  upon  the  failure  of  the  judge  to 
submit  the  issues  involved  in  the  original  pe- 
tition and  answer.  We  do  not  think  there 
was  any  'error  in  this  action  of  the  court 
The  effect  of  the  announcement  in  open  court 
was  the  same  as  if  the  plaintiff  had  stricken 
from  his  petition  the  allegations  of  negligence 
contained  in  the  original  petition.  They  were 
thereafter  not  necessary  to  be  considered* 
and  the  court  did  not  err  in  not  submitting 
to  the  jury  the  issues  made  by  the  original 
petition. 

'  2,  3.  When  a  master  furnishes  for  the  use 
of  a  servant  machinery  which  is  defective, 
or  not  properly  adapted  to  the  work  which 
the  servant  is  employed  to  perform,  and  the 
use  of  such  machinery  subjects  the  fiervant 
to  dangers  which  may  result  in  injury,  and 
the  servant  either  knows,  or  could  by  the  ex- 
ercise of  reasonable  dllligence  discover,  that 
the  machinery  is  defective  and  not  adapted 
to  the  work  In  which  he  Is  engaged,  the  mas- 
ter is  not  generally  responsible  to  the  servant 
for  an  injury  received  as  the  result  of  the 
use  of  such  machinery.  But  the  mere  fact 
that  machinery  is  not  perfect  and  not  adapt- 
ed to  use  under  all  circumstances  will  not 
necessarily  prevent  a  recovery  by  the  serv- 
ant, resulting  from  the  use  of  such  machin- 
ery. If  the  machinery,  though  defective,  can 
be  safely  used  for  certain  purposes  and  un- 
der certain  circumstances,  and  the  servant 
has  reason  to  believe  that  it  will  not  be  used 
except  for  such  purposes  and  under  such  cir- 
cumstances, he  has  a  right  to  recover  for  in- 
juries which  he  might  sustain  as  the  result 
of  the  master  permitting  the  use  of  the  ma- 
chinery for  other  purposes  and  under  other 
circumstances;  such  purposes  and  circum- 
stances not  being  brought  to  the  knowledge 
of  the  servant,  and  he  not  being  able  to  in- 
form himself  of  them  by  the  use  of  ordinaiy 
care.  It.  was  admitted  that  the  belt  was  not 
perfect.  It  was  therefore  defective  in  that 
sense.  It  was,  however,  not  a  belt  that  was 
so  defective  as  not  to  be  proper  for  use  under 
any  circumstances.  See  Eagle  A  Phenlx 
MUls  ▼.  Herron,  119  Ga.  389,  46  S.  B.  405. 


The  seed  shaker  and  sand  screens,  which 
were  in  a  room  other  than  the  one  in  which 
the  plaintiff  was  hurt,  were  not  perfect  in  all 
respects.  The  seed  shaker  would  become 
choked,  and  the  evidence  shows  that  it  had 
become  choked  on  previous  occasions.  When 
not  in  a  choked  condition,  it  could  be  safely 
used;  and  the  belt,  though  defective  in  some 
particulars,  could  be  used  with  safety  when 
the  seed  shaker  was  not  in  a  choked  condi- 
tion. So  long  as  the  seed  shaker  was  not 
choked,  it  was  proper  for  the  master  to  al- 
low the  belt  to  be  used  in  connection  there- 
with, and  the  servant  would  not  be  at  fault 
in  using  the  machinery  conaisting  in  part  of 
the  defective  belt  and  the  Imperfect  seed 
shaker.  Whether  the  shaker  was  in  a  condi- 
tion to  be  properly  used  with  the  belt  fiu-- 
nished  was  a  matter  that  could  be  ascertain- 
ed, and  it  was  the  duty  of  the  master  to  cause 
inspections  to  be  made  for  this  purpose  at 
proper  times,  and  the  fallmre  to  make  proper 
inspections  at  proper  times  would  be  negli- 
gence on  his  part  If  the  servant  was  also 
bound  to  inspect  the  shaker  before  using  the 
belt,  then  he  would  be  negligent  if  he  used 
the  .belt  without  making  such  inspection. 
But  was  he  bound  to  make  such  inspection? 
When  he  reported  for  work  at  the  proper 
time  and  at  the  proper  place,  did  not  the 
servant  have  a  right  to  assume  thkt  the  mas- 
ter had  performed  his  duty  by  making  the  in- 
spection necessary,  and  that  the  machinery 
was  in  such  condition  that  it  was  safe  for 
operation;  the  choked  condition  of  the  seed 
shaker  not  being  apparent  to  the  servant  at 
the  time?  The  condition  of  the  shaker  be- 
ing discoverable  only  by  inspection,  and  the 
duty  of  Inspection  not  being  within  the  scope 
of  the  work  for  which  he  was  employed,  he 
had  a  right  to  rest  upon  the  assumption  that 
the  master  had  performed  his  duty  to  see 
that  the  machinery  was  in  proper  condition 
for  work;  th^t  is,  that  the  seed  shaker  was 
not  choked.  See  Duke  v.  Bibb  Mfg.  Co.,  120 
Ga.  1074,  48  S.  E.  408.  In  McDonneirs  Case. 
118  Ga.  86,  92,  44  S.  E.  840,  it  was  held  that 
a  machldlst  who  was  employed  to  repair  the 
pop  valve  upon  an  engine  was  not  l)ound  to 
inspect  the  boiler  of  the  locomotive  upon 
which  he  was  at  work,  and  that  therefore  bis 
widow  was  entitled  to  recover  from  his  em- 
ployer for  his  homicide,-  resulting  from  an 
explosion  of  the  boiler,  notwithstanding  the 
boiler  was  in  a  dangerous  and  defective  con- 
dition at  the  time  he  was  at  work,  and  that 
this  fact  could  have  been  easily  ascertaihed 
by  an  inspection  of  the  boiler.  See,  also. 
Austin  T.  Appling,  88  Ga.  54,  13  S.  E.  955  (21. 
The  defect  in  the  seed  shaker  not  being  pat- 
ent and  apparent  to  the  servant  at  the  time 
he  attempted  to  place  the  belt  In  position, 
and  there  being  no  duty  imposed  upon  him 
to  make  an  Inspection  for  defects  which  were 
not  apparent  he  was  not  at  fault  in  attempt- 
ing to  do  that  which,  under  ordinary  circum- 
stances, could  have  been  done  with  safety* 
See  1  La  Batt  on  Master  &  Servant  I  408. 
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4,  5.  The  plalntiif  was  a  minor  at  the  time 
of  the  injury,  as  well  as  at  the  time  of  the 
alleged  settlement  relied  upon  by  the  de- 
fendant as  an  accord  and  satisfaction.  It 
does  not  appear  from  the  evidence  that  the 
plaintiff  had  in  his  possession  at  the  time  he 
arrived  at  majority  any  of  the  money  which 
was  paid  to  him  under  the  settlement  If 
when  he  arrived  at  majority  he  had  in  his 
possession  the  whole  amount  paid  to  him,  or 
possibly  if  he  had  any  substantial  part  there- 
of, the  retention  of  the  same  by  him  after 
arrival  at  majority  might  have  amounted  to 
a  ratification.  See  McKamy  v.  Cooper,  81 
Cku  679;  8  S.  E.  812.  But  there  is  nothing  in 
the  evidence  to  bring  the  case  within  this 
rule,  and  the  burden  was  on  the  defendant  to 
show  a  ratification  resulting  from  possession 
and  retention  of  the  proceeds  by  the  plaintiff 
after  his  arrival  at  majority.  If  an  infant 
has  *108t,  expended,  or  squandered  the  con- 
sideration during  his  minority,  this  is  noth- 
ing more  than  the  law  anticipates  of  him, 
and  he  cannot  be  required  to  purchase  the 
right  of  reclaiming  his  own  by  still  further 
abstractions  from,  his  estate.  Otherwise  the 
rule  would  practically  strike  down  the  shield 
which  the  law,  by  reason  of  his  inexperience 
and  youth,  throws  around  him."  Field  on 
Infants,  8  15.  See,  also,  Clark  on  Contracts 
<2d  Ed.)  p.  173.  In  Shuford  v.  Alexander, 
74  Ga.  293,  which  was  an  action  at  law,  it 
was  held  that  one  who  entered  into  a  con- 
tract during  infancy  might,  upon  arriving  at 
majority,  dlsaflJrm  the  contract,  and  re- 
cover property  parted  with  by  him,  or  its 
value,  or/ damages  for  fraud  practiced  upon 
him  in  such  transaction,  without  offering  to 
rescind  the  contract  or  to  return  the  consid- 
eration. The  rule  might  be  different  If  the 
infant  was  compelled  to  resort  to  a  court  of 
equity.  See  Thomason  v.  Phillips,  73  Ga. 
140. 

6,  7.  An  infant  who,  by  permission  of  his 
parent  or  guardian,  or  by  permission  of  the 
law,  practices  a  profession  or  trade,  or  en- 
gages in  any  business  as  an  adult  Is  bound 
by  all  contracts  connected  with  the  occupa- 
tion in  which  he  is  engaged.  Civ.  Code  1895, 
8  3650.  One  engaged  as  a  "linter"  in  an  oil- 
mill  is  not  engaged  in  a  profession  or  trade, 
within  the  meaning  of  this  section.  In  How- 
ard V.  Simpkins,  70  Ga.  322,  325,  a  mere 
clerk  was  held  not  to  be  engaged  in  a  pro- 
fession or  trade,  and  the  same  reasoning 
would  exclude  from  the  operation  of  this  sec- 
tion one  occupying  the  position  of  a  llnter  in 
an  oilmlll.  While  such  a  person  is,  in  a 
sense,  engaged  in  a  business,  he  is  not  en- 
gaged in  a  business  within  the  meaning  of 
this  section  of  the  Code,  which  applies  only 
where  the  infant  is  carrying  on  a  business 
of  his  own.  But  even  if  the  plaintiff  could 
be  properly  considered  as  carrying  on  a  busi- 
ness, there  is  no  evidence  that  he  was  doing 
so  with  the  permission  of  his  parent  The 
mere  fact  that  an  infant  is  working  and  col- 
lecting the  proceeds  of  his  labor  does  not 


show  permission  by  his  parent  ,for  him  to 
receive  for  his  own  that  which,  in  law,  be- 
longs to  the  parent  Evidence  that  the  pa- 
rent knew  that  he  was  receiving  the  proceeds 
of  his  own  labor  might  be  sufficient  to  lau- 
thorize  an  inference  that  permission  had 
been  granted  for  him  to  engage  in  the  occu- 
pation, and  receive  for  his  own  use  the  pro- 
ceeds of  his  labor. 

8.  The  motion  for  a  new  trial  contains 
numerous  grounds  assigning  error  upon  the 
failure  of  the  judge  to  charge  certain  propo- 
sitions of  law  claimed  to  be  relevant  to  the 
case;  the  assignments  of  error  In  some  cases 
being  upon  specific  extracts  from  the  charge, 
and  a  complaint  that  other  propositions  were 
not  charged  In  connection  therewith.  Such 
assignments  cannot  be  considered.*  See  Rob- 
erts V.  State,  114  Ga.  450,  40  &  E.  297. 
Many,  If  not  all,  of  these  assignments  seek, 
however,  to  raise  questions  that  are  fully 
covered  by  the  foregoing  discussion,  and 
which  was  rendered  necessary  under  the  gen- 
eral grounds  of  the  motion.  The  evidence 
was  conflicting  on  many  material  points,  but 
there  was  evidence  authorizing  a  finding  that 
the  master  had  failed  in  his  duty  to  furnish 
the  servant  a  safe  place  to  work — that  is, 
the  place  at  which  he  was  working  was  not 
safe  when  the  seed  shaker,  which  was  a 
part  of  the  machinery,  and  In  another  room, 
was  allowed  to  become  choked — and  a  re- 
covery was  therefore  authorized  under  the 
amendment  to  the  petition.  There  was  no 
error  in  falling  to  submit  to  the  jury  the 
question  as  to  whether  the  plaintiff  was  a 
volunteer  in  attempting  to  place  the  belt  up- 
on the  shafting.  He  testified  positively  that 
he  did  this  under  the  Instruction  of  Graves, 
the  defendant's  superintendent;  and  Graves 
admitted  that  he  had  authority  to  order  the 
plaintiff  to  do  this  woi'k,  if  he  had  seen  fit 
to  exercise  it,  but  testified  that  he  did  not 
remember  whether  he  gave  this  order.  A 
careful  examination  of  his  evidence  shows 
that  there  is  nothing  in  it  which  could  be 
construed  as  a  denial  of  what  plaintiff  tes- 
tified. The  charge,  as  a  whole,  appears  to 
have  fairly  submitted  to  the  jury  all  of 
the  controlling  Issues  in  the  case;  and,  If 
any  amplification  had  been  desired  on  any 
of  the  points  Involved,  they  should  have  been 
made  the  subject  of  timely  written  requests. 
We  see  no  reason  for  reversing  the  judgment. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


cm  Ga.  666) 
MACON  &  B.  RY.  CO.  v.  ANDERSON. 
(Supreme  Court  of  €korgia.    Jan.  27,  1905.) 

NEW   TBIAIr-INSTBUCTIONS— CARBIEBS— INJUEY 
TO  PASSENGER—CONTINUANCE. 

1.  The  ruling  annonnced  in  Americus  R.  Co. 
V.  Luckie,  13  S.  E.  105,  87  Ga.  6,  does  not  re- 
quire the  grant  of  a  new  trial  because  the  court 
read  to  the  jury  Civ.  Code  1895,  §  2322,  as  a 
whole,  thus  giving  in  immediate  connection  each 
principle  contained  therein. 
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2.  Though  the  negligence  charged  was  the  pre- 
mature announcement  of  the  station,  it  was 
proper  for  the  jury  to  consider  whether  the 
plaintiff  knew,  wnen  he  went  on  the  lower  step, 
that  the  point  for  alighting  had  not  been  reach- 
ed.^ 

3.  It  was  therefore  proper  to  instruct  the 
Jury  that,  along  with  the  other  circumstances 
of  the  transaction,  they  might  consider  whether 
there  was  any  light  at  the  place. 

4.  Where  it  appears  that  the  absent  witness 
is  the  only  disinterested  person  by  whom  the 
material  fact  can  be  proved,  the  motion  for  a 
continuance  is  not  defective  because  of  the  fail- 
ure to  allege  that  such  material  fact  cannot  be 
proved  bv  any  one  else. 

5.  In  the  present  case,  however,  the  showing 
was  defective  under  Civ.  Code  1805,  §  5129 
(Cobb  V.  State,  35  S.  E.  178,  110  Ga.  314),  and 
also  because  It  appeared  that  the  movant  did 
not  Imow  what  the  witness  would  testify,  and 
there  was  no  affidavit  from  the  informant  or 
other  shoeing  that  the  witness  did  have  knowl- 
edge of  any  ract  material  to  the  issue. 

(Syllabus  by  the  C^urt.) 

Error*  from  Superior  Court,  Monroe  Coun- 
ty; L.  S.  Roan,  Judge. 

Action  by  W.  H.  Anderson  against  the  Ma- 
con &  Birmingham  Railway  (Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Anderson  brought  suit  against  the  plain- 
tiff In  error  for  ^damages  occasioned  by  a 
sudden  start  of  the  train  while  he  was  stand- 
ing on  the  bottom  step  of  the  platform,  claim- 
ing that  he  had  been  induced  to  put  himself 
in  this  position  by  reason  of  the  negligent 
and  improper  announcement  of  the  station 
before  the  train  reached  the  usual  stopping 
place.  The  verdict  was  for  the  plaintiff. 
There  was  a  motion  for  a  new  trial  on  sev- 
eral grounds,  and,  among  others,  that  the 
court  refused  to  grant  a  continuance  on  ac- 
count of  the  absence  of  a  witness  who  was 
on  the  train  at  the  time  of  the  occurrence, 
and  who,  the  movant  was  informed,  would 
testify  as  to  certain  facts  material  to  the 
company's  defense  stated  in  the  motion.  It 
was  stated  that  the  only  other  witnesses  by 
whom  these  facts  could  be  proved  were  offi- 
cers and  employes,  who  were  therefore  in  a 
position  where  it  might  be  contended  that 
they  were  not  disinterested.  The  motion  was 
overruled,  and  the  defendant  excepted. 

Cabaniss  &  Willingham,  for  plaintiff  in  er- 
ror. Persons  &  Persons,  for  defendant  in  er- 
ror. 

LAMAR,  J.  (after  stating  the  foregoing 
facts).  1.  While  it  may  be  necessary  in  the 
same  case  to  give  in  charge  the  principle  con- 
tained in  Civ.  Code  1895,  §  2322,  and  that  set 
forth  in  section  3830,  it  would  be  because  of 
the  different  theories  raised  by  the  evi- 
dence, and  not  because  the  defenses  under  the 
two  sections  are  identical.  Section  2322 
treats  of  an  active  plaintiff  who  himself  caus- 
ed the  injury.  Section  3S30  deals  with  a 
plaintiff  who  may  have  been  passive,  and 
may  therefore  not  have  cauf^ed,  but  might 
have  avoided,  the  injury.    Neither  section  is 


exhaustive  of  defenses  which  may  be  made. 
But  relating,  as  they  do,  to  different  condi- 
tions, the  two  sections  should  not  be  charged 
in  immediate  connection  one  with  the  other, 
but  separate  and  apart  The  instructions  on 
each  should  be  adjusted  to  the  particular  is- 
sue arising  from  the  testimony.  While  there 
is  no  conflict  between  them,  to  read  them 
together  is  misleading,  though  to  jurors  who 
have  not  the  opportunity  to  analyze  and  com- 
pare they  appear  to  be  contradictory.  To  say 
that  the  plaintiff  cannot  recover  if  he  caus- 
ed the  injury  (section  2322)  is  very  clear. 
But  to  connect  that  with  the  immediate  state- 
ment that  the  plaintiff  could  not  recover  if 
he  could  have  avoided  the  injury,  ''but  in 
other  cases  the  defendant  is  not  relieved,  al- 
though the  plaintiff  may  have  in  some  way 
contributed  to  the  injury"  (section  8830),  is 
calculated  to  make  the  jury  think  that  "caus- 
ing the  injury*'  (section  2322)  might  be  one 
of  the  "other  cases"  (section  3830)  against 
which  the  ^fendant  is  not  absolutely  reliev- 
ed if  it  appeared  that,  though  he  originally 
caused  the  injury,  he  might  at  the  same  time» 
by  the  exercise  of  ordinary  care,  have  avoid- 
ed the  consequences.  Again,  to  tell  the  jury 
that,  if  the  plaintiff  could  have  avoided  the 
injury,  he  cannot  recover  (section  8830).  and 
in  the  same  breath  to  say  that,  if  "both  parr 
ties  were  at  fault  (section  2322),  plaintiff^s 
damages  may  be  diminished,"  is  likewise  mis- 
leading. Ry.  Co.  V.  Hatcher,  118  6a.  273,  45 
S.  B.  239.  The  rule  to  this  effect  announced 
in  Americns  R.  Co.  v.  Luckie,  87  Ga.  6,  18 
S.  B.  106,  has  several  times  required  the 
grant  of  a  new  trial,  where  the  two  sections 
were  read  to  the  jury  in  immediate  connec- 
tion, and  without  proper  explanation.  But 
no  case  has  ruled  that  to  read  the  whole  of 
either  section  by  Itself  was  improper.  Nor. 
on  principle,  is  there  any  reason  for  such 
a  holding.  Section  2322  states  a  principle, 
and  then  furnishes  its  own  qualification  or 
exception.  If  the  charge  does  not  cover  the 
issues  involved  in  the  case,  that  is  ground 
for  other  and  specific  assignment  of  error, 
setting  out  what  it  improperly  omitted.  But 
the  assignment  that  "he  read  section  2322  as 
a  whole,  and  stated  in  immediate  connection 
with  each  other,  without  proper  explanation, 
two  distinct  rules  of  law,  thus  qualifying 
the  former  by  the  latter,"  furnishes  no  rea- 
son for  the  grant  of  a  new  trial. 

2, 8.  The  announcement  of  the  station  was 
at  night.  The  only  negligence  assigned  was 
that  it  was  made  before  the  regular  stopping 
place  had  been  reached.  The  motion  alleges 
that,  while  the  charge  was  abstractly  correct, 
it  was  error  for  the  court,  in  enumerating 
the  circumstances  to  be  weighed  by  the  jury, 
to  instruct  them  to  consider  whether  there 
were  any  lights  at  the  place.  If  the  theory 
of  the  plaintiff  was  correct,  it  was  proper  for 
the  jury  to  consider  whether  he  knew  of  that 
fact  when  he  put  himself  on  the  bottom  step, 
and  in  a  position  where  he  might  be  injured 
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if  there  was  any  sndden  motion  of  the  train.  | 
On  this  issue  the  question  of  light  or  no  light 
was  Important 

4.  The  motion  for  a  continuance  may  not 
have  been  defective  because  it  failed  to  show 
that  the  defendant  had  no  witness  other  than 
the  one  served  with  a  subpoena,  by  whom  the 
material  facts  stated  in  the  motion  for  con- 
tinuance could  be  established.  It  did  ap- 
pear that  he  was  the  only  disinterested  wit- 
ness by  whom  it  could  prove  these  facts  vital- 
ly essential  to  its  defense.  This  was  an  im- 
portant element  in  passing  upon  the  suffi- 
ciency of  the  showing.  Ck)mpare  Maynard  v. 
Cleveland,  76  Ga.  53  (3);  Compton  v.  State, 
108  Oa.  747,  82  S.  E.  843 ;  Salmons  t.  State, 
118  Ga.  763,  45  S.  B.  611. 

5.  In  the  motion  for  a  continuance  it  was 
stated  that,  while  the  counsel  for  the  defend- 
ant had  not  talked  with  the  witness,  they  had 
bad  other  parties  to  do  so,  and  had  been 
informed  that  the  witness  would  swear  to 
the  material  facts  stated  in  the  motion.  In 
order  to  make  a  legal  showing  under  these 
circumstances,  it  was  ruled  in  Thompson  t. 
State,  24  Ga.  TSfJ,  that  it  must  appear  that 
the  absent  person  is  in  fact  a  witness  to 
some  matter  necessary  to  be  shown,  and  if 
the  movant  knows  of  this  from  information 
only  he  ought  to  submit  the  affidavit  of  his 
informant  The  motion  was  defective  also 
in  failing  to  meet  the  requirement  in  Civ. 
Code  1895,  I  5129,  it  not  being  alleged  that 
the  application  was  not  made  for  the  pur- 
pose of  delay.  Cobb  v.  State,  110  Ga.  314,  35 
S.  E.  178. 

The  evidence  was  conflicting,  but  was  suffi- 
cient to  support  the  finding  for  the  plaintiff. 
No  error  of  law  appears.  The  verdict  was 
approved  by  the  presiding  Judge,  and  this 
court  will  not  interfere  with  his  refusal  to 
grant  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(121  Ga.  567) 

FITTS  V.  CITY  OF  ATLANTA. 
(Supreme  Court  of  Georgia.    Jan.  26,  1905.) 

CONSTITUTIONAL  UkW  —  PUBLIC  MEETINGS  — 
BEOULATION— TITLE  OF  ACT— CRIMINAL  LAW— 
OONTINUANCE—CEBTIOBABI— ANSWER  — •  SEN- 
TENCE. 

1.  The  ordinance  of  the  city  of  Atlanta  (Ma- 
nicipal  Code,  §  1841),  declaring  it  unlawful  to 
hold  public  meetings  in  the  streets  of  that  cit^ 
without  the  consent  of  the  municipal  authori- 
ties, is  not  unconstitutional,  either  because  it 
curtails  or  restricts  the  liberty  of  speech,  or 
makes  an  arbitrary  discrimination  in  favor  of 
some  persons  against  others,  or  because  the  city 
had  no  legal  power  to  enact  it ;  nor  is  such  or- 
dinance void  upon  the  ground  that  It  is  an  un- 
reasonable and  oppressive  exercise  of  police 
power. 

2.  The  act  approved  December  19,  1893  (Acts 
1893,  p.  173),  entitled  "An  act  to  amend  the 
charter  of  the  city  of  Atlanta,  to  wit:  The  act 
incorporating  the  dty  of  Atlanta,  approved  Feb- 
ruary 28th.  1874.**  etc.,  and  empowering  the 
mayor  and  general  council  of  such  city  to  pro- 
Tide  by  ordinance  for  the  regulation  of  public 


meetings  and  public  speaklnx  In  Its  streets  by 
preventing  the  obstruction  of  the  same  or  the 
gathering  of  disorderly  crowds  thereon,  is  not 
violative  of  that  provision  of  the  Constitution 
which  prohibits  the  passage  of  any  statute  con- 
taining matter  different  from  that  which  is  ex- 
pressed in  the  title  thereof.  Sayer  v.  Brown, 
46  S.  E.  649,  119  Ga.  539,  and  cases  cited. 

3.  Where  it  appeared  that  Uie  accused  violat- 
ed a  municipal  ordinance  for  the  previously  an- 
nounced purpose  of  testing  its  constitutionality, 
it  was  not  error  to  refuse  to  continue  the  case 
made  against  bim  merely  to  give  his  counsel  time 
to  investigate  the  constitutional  questions  claim- 
ed to  be  involved  therein. 

4.  The  allegations  in  the  petition  for  cer- 
tiorari as  to  the  circumstances  which  it  was 
claimed  disq:ualified  the  mayor*  as  acting  re- 
corder, to  try  the  petitioner,  were  not  only  not 
verified  by  the  answer,  but  were  expressly  de- 
nied therein.  Neither  did  the  answer  verify  tiie 
statements  made  in  the  petition  in  reference  to 
the  petitioner  being  required^  under  the  sen- 
tence imposed,  to  work  upon  the  public  worki*. 
"Points  made  in  a  i>etition  for  certiorari,  not 
verified  by  the  answer  of  the  trial  judge,  present 
nothing  for  determination  either  by  the  superior 
or  the  supreme  court" 

5.  When  the  penalty  is  left  by  the  statute  to 
the  discretion  of  the  trial  Judge,  within  certain 
fixed  limits,  his  judgment  will  not  be  disturbed 
upon  the  ground  that  the  sentence  was  excessive, 
if  the  penalty  imposed  does  not  exceed  the  limit 
provided. 

6.  Where  complaint  was  made  in  a  petition 
for  certiorari  that  the  trial  court  overruled  ob- 
jections to  the  testimony  of  named  witnesses 
upon  designated  subjects,  without  setting  fortli, 
either  literally  or  in  substance,  the  testimony 
to  which  the  objections  were  made,  an  assign- 
ment of  error  that  the  court  erred  in  overruling 
such  objections  was  not  well  taken. 

7.  The  certiorari  was  properly  overruled. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

J.  L.  Fltts  was  convicted  of  violating  a 
city  ordinance.  From  an  order  of  the  su- 
perior court  overruling  certiorari,  he  brings 
error.    Affirmed. 

Alonzo  Field  and  A.  M.  Brand,  for  plain- 
tiff in  error.  James  L.  Mayson  and  W.  P. 
Hill,  for  defendant  in  error.      ' 

FISH,  P.  J.  J.  li.  Fitts  was  adjudged 
guilty,  in  the  recorder's  court  of  the  city  of 
Atlanta,  of  violating  a  certain  municipal  or- 
dinance, and  sentence  imposed  on  him  there- 
for. He  took  the  case  by  certiorari  to  the 
superior  court,  where,  upon  the  hearing,  the 
certiorari  was  overruled.  Thereupon  he  sued 
out  a  writ  of  error  to  this  court.  Our  learned 
Brother  Lumpkin,  who  presided  In  the  su- 
perior court,  rendered  an  opinion  in  the  case, 
wliich  comes  up  in  the  record,  and  which  is 
as  follows: 

"This  case  presents  a  contest  of  strength 
between  'Prof.*  Fitts  and  a  municipal  ordi- 
nance of  the  city  of  Atlanta.  The  two  are 
diametrically  opposed  to  each  other,  and  one 
must  yield.  There  is  no  halfway  ground. 
If  the  ordinance  was  a  legal  and  valid  ordi- 
nance. Prof.  Fitts'  conduct  was  illegal.  If 
the  professor  is  right,  the  ordinance  is  illegal. 
The  ordinance  is  contained  in  the  Municipal 
Code  of  1899,  and  reads  as  follows:  'See. 
1S41.  The  president,  chairman,  or  other  offl- 
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cer,  or  committee  of  men,  or  any  persons  who 
desire  or  intend  to  call  a  public  meeting  of 
tbe  citizens  of  Atlanta,  for  political  purposes, 
shall  notify  the  mayor,  or  chief  of  police,  of 
such  desire  or  Intent,  and  of  the  time  and 
place  of  meeting,  before  said  meeting  la  call- 
ed, and  upon  failure  to  do  80»  upon  convic- 
tion thereof  shall  be  fined  not  exceeding 
fifty  dollars  and  cost,  or  be  imprisoned  in  the 
calaboose  of  the  city  not  exceeding  thirty 
days,  in  the  discretion  of  the  recorder's 
court;  and  upon  receiving  such  notice  It 
shall  be  the  duty  of  the  mayor  or  chief  of 
police  to  attend  such  meeting  with  a  suffi- 
cient police  force  to  preserve  peace  and  or- 
der: provided.  It  shall  not  be  lawful  to  hold 
any  such  meeting  in  any  of  the  public  streets 
of  the  city  of  Atlanta  without  the  consent  of 
the  mayor  and  council,  or  the  mayor  and 
chairman  of  the  board  of  police  commission- 
ers of  the  city  of  Atlanta;  and  any  person 
calling  or  holding  any  public  meeting,  in  any 
of  the  streets  of  the  city  of  Atlanta,  with- 
out such  consent,  shall,  upon  conviction 
thereof  in  the  recorder's  court  of  said  city, 
be  fined  in  a  sum  not  exceeding  one  hundred 
dollars,  or  imprisoned  not  exceeding  thirty 
days,  in  the  discretion  of  the  court.'  The 
plaintiff  in  certiorari  appears  to  have  made 
two  or  three  speeches  on  the  streets  of  At- 
lanta under  permit  or  consent  from  the  may- 
or and  chairman  of  the  board  of  police  com- 
missioners, but  his  permit  was  withdrawn. 
Afterwards  he  determined,  to  speak  on  the 
streets  either  with  or  without  a  permit  ot 
consent,  and,  failing  to  obtain  one,  he  pro- 
ceeded in  defiance  of  the  ordinance  and  in 
spite  of  it  Handbills  were  issued  and  scat- 
tered, of  which  the  following  is  a  copy: 
'Great  Sensation!  Testing  a  City  Ordinance. 
Free  Street  Lecture  on  Socialism  by  Prof. 
J.  L.  Fitts  of  South  Oarolina.  Monday,  Au- 
gust 17th,  8  p.  m.,  comer  of  Broad  and  Mari- 
etta streets.  ^Prof.  Fitts  has  been  refused  a 
permit  He  will  speak  under  the  right  guar- 
anteed by  the  1st  Amendment  to  the  United 
States  Constitution,  which  was  proposed  by 
Jefferson  and  approved  by  Washington.  If 
interrupted,  the  case  will  be  carried  to  the 
United  States  Supreme  Court.  Shall  we,  who 
built  the  streets,  be  deprived  of  their  use 
for  lawfully  assembling  to  discuss  our  con- 
dition and  needs?  Come  and  see.  Be  early 
and  get  a  good  place.  Don't  Block  Side- 
walks or  Streets.  The  Committee.'  The 
petition  states  that  this  was  admitted  in 
evidence  over  objection,  on  the  ground  that 
there  was  no  evidence  that  said  Fitts  had 
it  printed  or  circulated,  and  it  was  irrele- 
vant; but  there  is  no  assignment  of  error 
on  any  such  grounds,  nor  does  the  mayor 
verify  this  statement  in  his  answer  to  the 
writ  of  certiorari.  The  answer  states  that, 
'as  part  of  its  evidence,  the  city  Introduced 
the  poster  which  Fitts  scattered  over  the 
city,  as  set  forth  in  paragraph  10  of  the  writ 
of  certiorari.'  Having  gathered  his  crowd 
In  a  public  street  in  the  very  heart  of  the 


business  portion  of  the  city*  he  proceeded  to 
make  his  test  of  the  ordinance,  and  speak 
without  any  permit  or  consent  At  the  ap- 
pointed time,  among  those  who  answered  his 
invitation  were  members  of  the  police  force; 
and,  as  he  had  announced  a  desire  to  make 
a  test  of  the  law,  they  accommodated  him  by 
arresting  him  when  he  refused  to  desist  from 
speaking  on  the  street;  and  on  his  trial  in 
the  recorder's  court,  the  mayor,  presiding, 
adjudged  him  guilty.  He  brings  the  case  to 
this  court  by  writ  of  certlorarL  The  assign- 
ments of  error  are  numerous,  but  the  lead- 
ing ground  of  his  attack  upon  the  ordinance 
is,  in  substance,  that  the  Constitution  of  the 
United  States  and  of  the  state  guaranty 
freedom  of  speech,  and  that  under  this  guar- 
anty he  had  a  constitutional  right  to  hold 
meetings  and  make  speeches  in  the  streets  of 
Atlanta,  and  the  ordinance  which  prevented 
his  doing  so  without  a  permit  or  consent  of 
the  municipal  oflicers  was  invalid.  In  sev- 
eral respects  the  answer  of  the  mayor  to  the 
writ  of  certiorari  does  not  agree  with  the 
petition,  and,  not  being  traversed,  it  must 
control.  The  petition  is  only  taken  as  cor- 
rect where  verified  by  the  aniswer.  Chllds  v. 
Moran,  114  Ga.  320,  40  S.  EL  271.  For  in- 
stance, the  answer  contains  the  following: 
*On  the  night  of  the  arrest  of  Fitts  the  per- 
mit had  been  withdrawn,  but  Fitts  spoke  in 
defiance  of  the  authorities  of  the  city,  and 
went  out  into  Marietta  street  gathered  a 
crowd  around  him,  and  began  his  speech. 
The  sidewalk  was  not  blocked,  but  the  crowd 
gathered  around  Fitts  In  the  street.  The 
language  used  by  Fitts  was  not  obscene  or 
vulgar,  but  on  the  night  of  his  arrest  he  had 
no  permit  to  speak,  issued  either  from  the 
mayor  or  any  one  else.  He  took  a  box,  and 
placed  same  out  upon  the  roadway,  and, 
standing  thereon,  undertook  to  gather  a 
crowd  around  him,  and  undertook  to  make 
a  speech.'  In.  the  evidence  of  the  cliief  of 
police  occurred  the  following:  'The  side- 
walk was  not  blocked,  but  people  had  gath- 
ered around  Fitts  out  In  the  street  The  peo- 
ple in  the  street,  of  course,  obstructed  the 
street  where  they  stood.'  Another  witness 
states  that:  'The  language  of  Fitts  was  not 
obscene,  but  was  that  calculated  to  arouse 
strife  and  discord  and  cause  revolution.  He 
represented  the  socialists,  and  seemed  to  be 
trying  to  convert  the  people  to  his  way  of 
thinking  by  a  text  [attacks]  upon  the  gov- 
ernment legislature,  capital,  etc'  Further 
on  in  the  answer  it  is  stated  that:  'The  peo- 
ple gathered  around  him  out  in  the  street 
and  when  they  undertook  to  arrest  Fitts  a 
number  of  his  sympathizers  became  very 
much  excited,  and  it  was  necessary  to  arrest 
them  in  order  to  disperse  the  assembly.' 

"The  primary  object  of  streets  is  for  public 
passage.  They  should  be  k^t  open  and  un- 
obstructed for  that  purpose.  If  damage  ac^ 
crues  to  passers  by  reason  of  improperly  al- 
lowing them  to  be  used  for  other  purposes, 
the  city  may  become  liable.    The  streets  of 
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the  city  are  peculiarly  within  the  police  con- 
trol for  the  purpose  of  preserving  and  pro- 
tecting their  uae  by  the  public  as  thorough- 
fares. A  man  has  many  constitutional  and 
legal  rights  which  he  cannot  lawfully  exer- 
cise in  the  streets  of  a  dty.  Thus,  every  citi- 
zen has  a  right  to  lawfully  acquire  and  hold 
personal  property;  but  be  has  no  right, 
■constitutional  or  otherwise,  to  insist  on  stor- 
ing his  possessions  in  the  street  Every  man 
lias  the  inalienable  right  to  sleep  and  eat 
(if  he  has  the  edibles),  but  he  has  no  con- 
stitutional right  to  make  his  bed  or  set  his 
table  in  the  street  Every  man  has  not  only 
the  right  to,  but  he  should,  bathe  and  cleanse 
himself,  and  change  his  raiment,  if  he  has  a 
change.  This  is  a  duty  imposed  by  his  In- 
dividual constitution,  if  not  by  that  of  his 
country.  But  there  is  no  constitutional  right 
on  his  part  to  perform  his  ablutions  or  exer- 
cise the  most  necessary  demands  of  his  na- 
ture in  the  public  streets.  At  proper  times 
and  in  proper  places  one  may  make  loud 
noises,  or  shoot  a  gun,  or  test  his  luug  power 
vocally  to  a  considerable  extent,  without  of- 
fending against  any  law;  but  there  is  no 
right,  inherent  or  constitutional,  to  make 
vociferous  outcries*  or  practice  gunnery  In  the 
street  If  Prof.  Fltts'  idea  of  constitutional 
law  were  correct,  I  see  no  reason  why  every 
citizen  should  not  claim  a  right  to  use  the 
public  streets  for  the  exercise  of  his  trade, 
calling,  or  profession,  which  may  be  much 
more  essential  to  his  welfare  and  that  of 
the  public  than  speechmaking  by  the  plain- 
tiff in  certiorari,  however  eloquent  and  re- 
gardless of  the  soundness  or  unsoundness  of 
his  argument 

•*If  the  Constitution,  state  or  federal,  guar- 
anties to  Prof.  Fitts  the  right  to  make  public 
speeches  on  the  streets  of  Atlanta,  why  does 
it  not  also  guaranty  the  same  right  to  every 
lecturer  who  may  not  desire  to  hire  a  hall, 
and  to  every  showman  who  wishes  to  exhibit 
on  the  highway,  or  to  every  mechanic,  arti- 
san, merchant  or  other  citizen  the  right  to 
ply  his  lawful  vocation  in  the  public  thor- 
oughfare? The  constitutional  right  to  ex- 
ercise one's  lawful  vocation  is  quite  as  sa- 
cred, and  often  more  important,  than  the 
right  to  make  speeches;  but  the  exercise  of 
either  right  must  yield  to  the  municipal  pow- 
er properly  exercised  over  the  streets  for  the 
primary  objects  for  which  they  were  estab- 
lished. If  every  one  who  has  some  consti- 
tutional right  has  also  the  constitutional 
right  to  exercise  it  in  the  streets  of  a  city 
regardless  of  municipal  regulations,  these 
thoroughfares  may  soon  become  a  gathering 
place  of  a  numerous  clan  rivaling  those  ad- 
juncts of  modem  exhibitions  which,  since  the 
term  ,was  used  during  the  Columbian  Expo- 
sition at  Chicago  in  1893,  have  come  to  be 
distinguished  by  the  name  of  'Midway  Plal- 
sance.*  The  right  of  the  public  in  regard  to 
the  streets  is  to  use  them  for  passage  as  pub- 
lic highways,  provided  they  are  used  lawful- 
ly for  that  purpose.    But  even  the  right  of 


passage  is  subject  to  reasonable  legislative 
regulations  for  the  general  good.  Thus, 
Idling  and  loitering  in  the  public  streets  has 
generally  been  prohibited,  and  no  one  has 
yet  doubted  the  constitutionality  of  such  leg- 
islation. 

"In  the  handbill  above  referred  to,  the 
question  is  asked,  'Shall  we,  who  built  the 
streets,  be  deprived  of  their  use  for  lawfully 
assembling  to  discuss  our  conditions  and 
needs?'  Who  comprise  the  'committee'  sign- 
ing this  handbill,  or  whether  Prof.  Fitts  was 
a  part  of  it  or  all  of  it  does  not  appear.  But 
as  it  is  shown  that  he  was  ftom  another 
state,  and,  so  far  as  disclosed,  neither  a  citi- 
zen, taxpayer,  property  owner,  nor  resident 
of  Atlanta,  it  is  not  quite  clear  how  this  ques- 
tion has  any  relevancy,  or  how  he  was  one 
of  the  'we'  who  built  the  streets  of  the  dty 
or  how  he  derived  any  peculiar  right  to  use 
them  as  a  forum  or  lecture  hall  because  they 
have  cost  the  municipality  or  the  taxpayers  or 
the  abutting  property  owners  money  to  pave 
or  repair  or  keep  in  order  for  public  travel. 
I  fear  that  Prof.  Fitts  has  confused  In  his 
mind  the  constitutional  right  of  freedom  of 
speech  with  an  Imaginary,  though  nonexlst- 
ing,  right  to  hold  public  meetings  and  make 
speeches  in  the  public  streets  regardless  of 
munidpal  law  or  regulations.  It  is  true  that 
under  an  ordinance  prohibiting  speaking  on 
the  streets  without  a  permit  and  a  charge 
that  he  violated  such  ordinance,  the  defend- 
ant could  not  be  convicted  of  the  offense  of 
obstructing  the  streets  arising  under  anoth- 
er ordinance,  although  he  might  be  guilty  of 
both  offenses ;  but  in  considering  the  reason- 
ableness or  propriety  of  the  ordinance  on  the 
subject  of  speaking  on  the  public  streets,  and 
the  necessity  of  police  regulation  and  control 
of  that  subject  the  liability  to  cause  obstruc- 
tions In  the  streets  interfering  vrtth  public 
passage  and  causing  disorder  is  a  matter  for 
consideration.  Neither  the  prohibition  pla- 
ced on  Congress  by  the  first  amendment  of 
the  Constitution  of  the  United  States,  where- 
by it  was  declared  that  'Congress  shall  make 
no  law  abridging  the  freedom  of  speech,'  nor 
the  provision  of  the  Constitution  of  this 
state  which  declares  that  no  law  shall  be 
passed  curtailing  or  restraining  the  liberty  of 
speech,  confers  any  constitutional  right  to 
gather  crowds  and  make  public  orations  In 
the  streets  of  a  dty  regardless  of  the  munic- 
ipal control  over  them. 

"If,  then,  the  plaintiff  In  certiorari  (the 
defendant  in  the  recorder's  court)  had  no  ab- 
solute or  constitutional  right  to  use  the  pub- 
lic streets  of  Atlanta  as  a  place  to  gather  an 
audience  and  speak,  is  the  ordinance  void 
on  the  ground  that  it  makes  an  arbitrary 
discrimination  in  favor  of  some  against  oth- 
ers, because  it  requires  a  permit  or  consent 
to  be  obtained,  and  prohibits  holding  public 
meetings  on  the  streets  without  one?  Under 
the  general  powers  usually  conferred  on  cit- 
ies, or  what  Is  sometimes  spoken  of  as  the 
'general  welfare  clause'  in  municipal  char- 
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ten,  tbe  corporate  anthorltlefi  could  pass  rea- 
sonable regulations  for  the  preservation  and 
keeping  of  their  streets  open  and  unobstruct- 
ed for  travel  and  preventing  disorder  upon 
them.  Not  content  with  this  general  power, 
the  city  of  Atlanta  obtained  an  amendment 
to  its  charter  in  1893,  which  contains  the  fol- 
lowing language:  'The  mayor  and  general 
council  of  said  city  of  Atlanta  is  empowered 
to  provide  by  ordinance,  for  the  regulation 
of  public  meetings  and  public  speaking  in 
the  streets  of  said  city  of  Atlanta  by  pre- 
veAting  the  obstruction  of  the  streets  of  said 
city  or  the  gathering  of  disorderly  crowds 
in  said  streets/  City  Code  of  1899,  48.  The 
ordinance  quoted  above  does  not,  on  its  face, 
make  any  discrimination,  or  say  that  certain 
persona,  or  persona  of  certain  classes,  might 
speak  on  the  streets  and  certain  others  should 
not  do  so.  It  says  that  none  shall  do  so  with- 
out a  permit  or  consent  from  certain  officers. 
By  its  own  terms  it  is  not  discriminative.  la 
it  Invalid  because  it  requires  a  permit  or 
consent  before  any  person  shall  be  allowed 
to  speak  on  the  streets,  or  because  it  provides 
for  the  granting  of  such  permit  by  the  mayor 
and  chairman  of  the  board  of  police  commis- 
sioners? Counsel  for  plaintiff  in  certiorari 
have  cited  but  one  case  on  this  subject — ^that 
of  Yick  Wo  V.  Hopkins,  118  U.  S.  356^374,  6 
Sup.  Ct  1064,  1065,  30  li.  Ed.  220.  In  that 
case  an  ordinance  was  passed  which  contain- 
ed the  following  provision:  'Section  1.  It 
shall  be  unlawful,  from  and  after  the  pas- 
sage of  this  ordinance,  for  any  person  or 
persons  to  establish,  maintain  or  carry  on  a 
laundry  within  the  corporate  limits  of  the 
city  or  county  of  San  Francisco,  without  hav- 
ing first  obtained  the  consent  of  the  board  of 
supervisors,  except  the  same  be  located  in  a 
building  constructed  either  of  brick  or  stone.* 
Other  sections  of  the  ordinance  prohibited 
the  erection  or  maintaining  of  any  scaffolding 
on  any  building  without  obtaining  written 
permission  of  the  board  of  supervisors,  and 
provided  punishment  for  a  violation  of  the 
ordinance.  Tick  Wo  an^  others  were  im- 
prisoned for  violating  this  ordinance.  The 
case  arose  on  the  application  for  a  writ  of 
habeas  corpus.  On  the  return  of  the  writ 
and  the  bearing  then  had  the  evidence  plain- 
ly showed  that  the  great  majority  of  the 
laundries  In  the  city  were  operated  by  China- 
men in  wooden  buildings;  that  the  board  of 
supervisors  arbitrarily  refused  to  consent  for 
them  to  continue  to  do  business  in  these 
wooden  buildings,  although  a  similar  right 
was  granted  to  Caucasians.  Yick  Wo  showed 
that  he  had  a  city  license  which  had  not  ex- 
pired ;  that  he  had  been  engaged  in  the  laun- 
dry business  in  the  same  premises  and  build- 
ing for  twenty-two  years  previously ;  that  he 
had  a  license  from  the  board  of  fire  wardens, 
which  showed  that  they  had  inspected  the 
premises,  and  found  all  proper  arrangements 
for  carrying  on  the  business ;  that  the  stove^ 
washing  and  drying  apparatus,  etc.,  were  in 
good  condition^  and  their  use  not  dangerous 


to  the  surrounding  property  from  Are;  and 
that  all  proper  precautions  had  been  take? 
to  comply  with  the  provisions  of  the  ordi- 
nance in  respect  to  the  fire  limits  and  making 
regulations  concerning  the  erecting  and  use 
of  buildings  in  the  city;  and  also  that  he 
had  a  certificate  from  the  health  officer  show- 
ing that  the  premises  had  been  inspected  by 
him,  and  found  to  be  sufficiently  and  properly 
drained,  and  that  all  proper  arrangements 
for  carrying  on  the  business  of  a  laundry 
without  injury  to  the  sanitary  conditions  of 
tne  neighborhood  had  been  complied  with. 
Under  the  facts  disclosed,  the  Supreme  Court 
of  the  United  States  held  that  the  ordinance 
and  its  administration  were  evidently  intend- 
ed to  discriminate  against  the  Chinese  on  ac- 
count of  their  race,  and  that  it  was  an  ar- 
bitrary effort  to  drive  them  out  of  business 
in  favor  of  their  Caucasian  rivals.  The  fol- 
lowing extract  from  the  opinion  of  Mr.  Jus- 
tice Matthews  will  serve  to  indicate  the  real 
basis  of  the  decision:  'It  appears  that  both 
petitioners  have  complied  with  every  requi- 
site deemed  by  the  law  or  the  public  officers 
charged  with  its  administration  necessary 
for  the  protection  of  neighboring  property 
from  fire,  or  as  a  precaution  agftinst  injury 
to  the  public  health.  No  reason  whatever,  ex- 
cept the  will  of  the  supervisors,  is  assigned 
why  they  should  not  be  permitted  to  carry 
on,  in  the  accustomed  manner,  their  harmless 
and  useful  occupation,  on  which  they  depend 
for  a  livelihood.  And  while  this  consent  of 
the  supervisors  is  withheld  from  them  and 
from  two  hundred  others,  who  have  also  pe- 
titioned, all  of  whom  happen  to  be  Chinese 
subjects,  eighty  others,  not  Chinese  subjects, 
are  permitted  to  carry  on  the  same  business 
under  similar  conditions.  The  fact  of  this 
discrimination  is  admitted.  No  reason  for 
it  is  shown,  and  the  conclusion  cannot  be  re- 
sisted that  no  reason  for  it  exists  except  hos- 
tility to  the  race  and  nationality  to  which 
petitioners  belonged,  and  which,  in  the  eye 
of  the  law.  Is  not  Justified.'  That  imprison- 
ment under  an  ordinance,  the  object  of  which 
was  to  drive  out  of  business  and  prevent 
from  exercising  a  legitimate  and  useful  call- 
ing a  number  of  persons,  merely  because  they 
were  Chinese,  in  the  interest  of  competitors 
of  another  race,  was  illegal,  presents  a  very 
different  question  from  that  involved  in  the 
present  case;  nor  does  the  ruling  that,  al- 
though the  ordinance  involved  may  have  been 
fair  and  impartial  in  appearance,  yet,  if  it 
was  administered  by  public  authority  with  an 
evil  eye  and  an  unequal  hand,  so  as  prac- 
tically to  make  illegal*  discriminations  be- 
tween persons  in  similar  circumstances  ma- 
terial to  their  '  rights,  imprisonment  so 
brought  about  was  illegal,  control  the  present 
case.  Here  no  business  or  useful  occup^ation, 
established  or  to  be  establisned,  was  involv- 
ed. The  right  of  a  man  to  ply  his  trade 
or  business  occupying  property  owned  or  rent- 
ed by  him,  by  which  he  serves  the  public  and 
earns  an  honest  livelihood,  i»  very  different 
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from  the  alleged  right  contended  for  in  this 
case  to  hold  meetings  and  make  public 
speeches  In  the  pnbtlc  streets  of  the  city. 
The  mnnlcipal  authorities  did  not  prohibit 
Prof.  Fltts  from  speaking  altogether,  but  pro- 
hibited him  from  holding  public  meetings  and 
speaking  in  the  streets  without  a  permit  or 
consent,  and  he  was  convicted  when  he  did 
Bo  with  the  express  purpose  of  violating  the 
municipal  ordinance  and  asserting  an  al- 
leged right  which  he  did  not  have.  One  who 
gathers  a  crowd  in  a  public  street  under  the 
invitation  expressed  in  a  handbill,  announces 
an  intention  to  violate  and  test  a  police  regu- 
lation, mounts  a  box,  and  insists  on  speaking, 
though  requested  to  desist  by  the  authorities, 
can  hardly  claim  to  be  in  the  same  category 
with  those  who  pursue  lawful  and  useful 
occupations,  and  who  desire  to  use  property 
owned  or  rented  by  them  in  the  conduct  of 
their  legitimate  business. 

"In  Massachusetts  v.  Plalsted,  148  Mass. 
875,  19  N.  E.  224,  2  U  R.  A.  142,  12  Am.  St 
Rep.  566,  a  rule  was  passed  by  the  board  of 
police  forbidding  singing  or  playing  or  per- 
forming on  instruments  In  the  streets  without 
the  license  of  the  board  of  police.  A  mem- 
ber of  the  Salvation  Army,  playing  on  a  musi- 
cal Instrument,  contested  the  rule,  and  the 
case  was  carried  to  the  Supreme  Court,  In 
the  decision  it  was  held  that  it  is  not  an 
unconstitutional  delegation  of  power  for  the 
Legislature  to  authorize  a  city  council  to  em- 
power the  city  board  of  police  to  make  rules 
and  regulations  with  reference  to  itinerant 
musicians';  and  that  the  constitutional  right 
of  freedom  of  worship  did  not  prevent  the 
adoption  of  reasonable  rules  for  the  use  of 
the  streets.  In  the  case  of  City  of  Cen- 
tralla  v.  Smith,  77  S.  W.  488  (Court  of  Ap- 
peals of  Kansas  City),  it  was  held  that  a  city 
ordinance  prohibiting  the  explosion  of  fire- 
crackers without  the  written  consent  of  the 
mayor  is  within  the  police  powejr  of  the  city. 
'A  city  ordinance  prohibiting  the  explosion 
of  firecrackers  without  the  written  consent 
of  the  mayor  is  not  void  as.  a  delegation  of 
legislative  power  to  the  mayor.'  •  •  • 
Without  discussing  this  fully,  it  may  be  said 
that,  of  course.  If  the  fetatute  Itself  were 
unconstitutional,  or  the  administration  of  the 
law  were  in  excess  of  the  authority,  or  in  vio- 
lation of  the  Constitution,  the  ruling  might 
be  otherwise.  See,  also,  Kansas  City  v.  Mas- 
tin  (Mo.  Sup.)  9  Mun,  Corp.  Cas.  882,  68  S. 
W.  1987;  Kennedy  v.  Mayor  (R.  I.)  9  Mun. 
Corp.  Cas.  871,  53  Atl.  317;  Brobdine  v. 
Revere  (Mass.)  10  Mun.  Corp.  Cas.  452,  66 
N.  B.  607. 

'•There  was  nothing  on  the  face  of  this 
ordinance  to  stamp  It  as  unconstitutional. 
When  a  case  of  capricious,  malicious,  or  ar- 
bitrary action  arises,  the  courts  will  deal 
with  it  as  the  law  requires;  but  I  do  not 
think  that  this  is  one  of  them.  The  answer 
of  the  mayor  to  the  writ  of  certiorari  shows 
that  there  was  ample  room  for  the  legitimate 
exercise  of  discretion  in  refusing  a  permit  to 


the  plaintiff  in  certiorari;  and  tht>  manner  in 
which  he  proceeded  to  get  up  his  crowd  in 
the  street,  and  the  disorder  which  the  an- 
swer of  the  mayor  shows  followed  when  the 
police  sought  to  cause  him  to  desist,  Indicate 
that  there  may  have  been  good  grounds  for 
the  way  in  which  the  discretion  was  exercis- 
ed. While  he  may  have  been  guilty  of  no 
actual  acts,  of  disorder  himself,  yet  the  gath- 
ering of  the  crowd  in  the  street  for  the  ex- 
press purpose  of  violating  the  municipal  or- 
dinance, the  practical  dare  to  the  municipal 
authorities  to  interfere  with  blm,  and  the 
disorder  occurring  when  they  did  so,  as  well 
as  the  other  evidence  in  the  case,  indicate 
that  the  exercise  of  the  discretion  on  the 
part  of  the  mayor  and  chairman  of  the  board 
in  refusing  the  permit  was  not  so  arbitrary 
or  capricious  as  to  warrant  a  finding  that 
either  the  ordinance  or  the  administration  of 
it  was  unconstitutional.  In  Montross  v. 
State,  72  Ga.  261  (5),  53  Am.  Rep.  840,  it  is 
said:  *Every  person  is  presumed  to  intend 
the  natural  and  legal  consequence  of  his  con- 
duct; and  where  the  agent  of  a  newspaper, 
knowing  of  the  law  of  this  state  against  cir- 
culating obscene  literature,  violated  it  for 
the  express  purpose  of  making  a  test  case  or 
of  vindicating  the  character  of  his  paper,  and 
to  Insure  a  prosecution  sought  the  chief  of 
police,  and  gave  him  copies  of  the  paper,  he 
cannot  complain  that  he  succeeded  in  ob- 
taining a  prosecution,  or  that  the  court;  in 
its  charge,  did  him  injustice  as  to  the  Intent 
with  which  he  committed  the  act,  although 
the  result  of  his  experiment  was  difiFerent 
from  that  which  he  anticipated.'  In  the 
present  case  not  only  were  the  handbills  re- 
ferred to  scattered,  but  the  plaintiff  in  cer^ 
tiorari  gave  written  notice  to  the  mayor  of 
his  intention  to  speak  on  the  streets  of  At- 
lanta, in  spite  of  the  fact  that  he  had  no  per- 
mit or  consent.  I  hold  that  no  constitutional 
right  of  the  plaintiff  in  certiorari  has  been 
violated. 

**There  was  no  error  in  refusing  the  mo- 
tion for  a  continuance  under  the  facts  set 
out  in  the  mayor's  answer.  Nor  was  there 
any  error  on  the  part  of  the  mayor  in  holding 
that  he  was  not  disqualified  to  preside,  under 
the  statements  in  the  answer.  The  ordi- 
nance was  not  void  for  any  of  the,  reasons  as- 
signed, nor  was  the  sentence  so  excessive  as 
to  be  illegal  under  the  facts  of  the  case. 
Whltten  V.  State,  47  Ga.  207.  Nor  does  the 
answer  of  the  mayor  verify  the  statements 
of  the  plaintiff  as  to  the  sentence.  Chllds  v. 
Moran,  114  Ga.  320  (2),  40  S.  B.  271. 

"The  assignment  of  error  in  regard  to  the 
admission  of  evidence  concerning  the  former 
speeches  and  conduct  of  the  plaintiff  in  cer- 
tiorari might  be  disregarded  on  the  ground 
that  it  Is  too  vague  and  general,  and  lacking 
in  specification.  But  if  it  be  considered  that 
he  sought  to  attack  the  conduct  of  the  mayor 
and  the  chairman  of  the  board  of  police  com- 
missioners on  the  ground  that  in  denying 
him  a  permit  they  acted  arbitrarily  and  ca- 
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priciouslyi  It  was  legitimate  to  show  his  pre- 
Yious  conduct  and  language,  and  the  circum- 
stances under  which  the  municipal  authori- 
ties exercised  the  authority  vested  in  them. 

'*Upon  the  whole  case  I  am  of  opinion  that 
the  certiorari  should  be  oyerruled,  and  the 
Judgment  of  the  mayor  allowed  to  stand;  and 
an  order  will  be  entered  accordingly.*' 

Id  our  opinion,  the  reasoning  and  authori- 
ties dted  in  the  foregoing  opinion  clearly  es- 
tablish the  conclusions  therein  stated,  and 
the  certiorari  was  properly  overruled. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


(122  Oa.  80) 

McEARCHERN  &  CO.  v.  BDMONDSON  et  aL 

(Supreme  Court  of  Georgia.     Feb.  1,  1905.) 

PABTIES— ACTION     BY    TJ8K1&— NONSUIT— ACTION 
FOR  DAIIAOES— AKBNDMENT. 

1.  The  rale  in  actions  ex  contractu  by  which 
the  name  of  the  original  plaintiff  may  be  strick- 
en, and  the  cause  allowed  to  proceed  in  the  name 
of  the  usee,  if  the  latter  has  a  legal  right  to 
maintain  the  suit  (Wilson  v.  (IHiurch,  56  Oa. 
554),  does  not  apply  to  actions  ex  delicto.  Wil- 
lis V.  Burch.  42  s:  B.  718,  116  Ga.  375. 

2.  This  being  an  action  in  tort  by  M.  &  Co., 
for  the  use  of  E.  &  M.,  and  there  bemg  no  proof 
that  the  original  plaintiffs  had  been  damaged, 
the  court  properly  granted  a  nonsuit. 

3.  T%ere  was  no  error  in  refusing  to  permit 
an  amendment  striking  the  name  or  M.  &  Co., 
and  substituting  the  names  of  E.  &  M.  as  plain- 
tiffs. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Brooks  County; 
R.  O.  Mitchell,  Judge. 

Action  by  McEarchern  &  Co.,  for  use,  etc, 
against  W.  A.  Edmondson  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Affirmed. 

L.  W.  Branch,  for  plaintiff  in  error.  8.  S. 
Bennet  and  W.  8.  Humphreys,  for  defend- 
ants in  error. 

LAMAR,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(121  Ga.  794) 

CITY  OF  ALBANY  v.  CAMERON  &  BARK- 
LEY  CO. 

(Supreme  Court  of  Georgia.    Jan.  28,  1905.) 

PLCADINO— AMEN  DHENT— NEW     CAUSE    OT    AC- 
TION—MUNICIPAL    CORPORATIONS— 
CONTRACT   OF  GUARANTY. 

1.  The  character  of  an  action  is  determined 
by  the  facts  recited  in  the  petition,  and  the  na- 
ture of  the  relief  prated,  and  not  by  the  particu- 
lar phraseology  employed  by  the  pleader;  and, 
where  a  p^itlon  sets  out  substantially  a  cause 
of  action  of  a  given  kind,  a  new  and  distinct 
cause  of  action  is  not  added  by  an  amendment 
striking  out  words  which  inaccurately  describe 
the  transaction  declared  on. 

2.  A  contractor  was  under  contract  with  the 
city  of  Albany  to  bore  for  it  an  artesian  well. 
In  order  to  obtain  materials  necessary  to  the 
completion  of  his  contract,  he  requested  the 
municipal  authorities  to  pay  to  a  dealer  in 
such  materials  a  portion  of  the  amount  that 
would  be  due  him  on  the  completion  of  his  con- 
tract, up  to  a  certain  amount.    This  sum  was 


in  payment  for  materials  already  bought,  but 
not  paid  for,  as  well  as  for  materials  subsequent- 
ly to  be  purchased.  The  city  agreed  to  do  this, 
and  so  notified  the  dealer,  who  furnished  the 
materials  on  the  faith  of  this  agreement.  There 
was  no  obligation  on  the  part  of  the  dty  to 
pay  any  money  unless  the  contract  was  fulfill- 
ed, and  it  was  distinctly  understood  that  the 
ihoney  to  be  paid  was  only  a  part  of  that  which 
would  be  due  to  the  contractor.  Held,  that  the 
agreement  of  the  city  was  not  a  contract  of 
guaranty  or  suretyship,  and  was  not  in  con- 
travention of  article  7,  %  6,  par.  1,  of  the  Consti- 
tution of  Georgia  (Civ.  Code  1895,  §  5891),  and 
that  a  demurrer  to  a  petition  containing  such  al- 
legations was  properly  overruled. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Dougherty 
County;  W.  N.  Spence,  Judge. 

Action  by  the  Cameron  &  Barkley  Com- 
pany against  the  city  of  Albany.  From  an 
order  overrulixig  the  demurrer  to  the  petition, 
defendant  brings  error.    Afllrmed. 

D.  F.  Crossland,  for  plaintiff  in  error. 
Wooten  &  Hofmayer,  for  defendant  In  error. 

CANDLER,  J.  This  case  comes  up  on  ex- 
ceptions to  the  overruling  of  a  demurrer  tc 
the  plaintiff's  petition,  and  to  the  allowance 
of  an  amendment  over  the  objection  of  the 
defendant  that  it  set  up  a  new  and  distinct 
cause  of  action.  The  petition  makes  substan- 
tially the  following  case:  Joyce  had  con- 
tracted to  bore  an  artesian  well  for  the  city 
of  Albany,  and,  as  an  incident  to  the  fulfill- 
ment of  his  contract,  had  become  indebted  to 
the  Cameron  &  Barkley  Company,  a  South 
Carolina  corporation,  on  account  of  material 
used  in  the  well.  After  having  bored  several 
hundred  feet  without  obtaining  a  flow  of  wa- 
ter, it  became  necessary  to  change  the  casing, 
as  that  being  used  was  too  large  to  permit 
of  further  penetration  of  the  soil,  and  the 
contract  between  the  city  and  Joyce  was 
amended  accordingly.  Joyce  then  sought  to 
obtain  further  supplies  from  the  Cameron  & 
Barkley  Company,  but  that  company  refused 
to  furnish  him  any  more  material  unless  the 
city  of  Albany  would  agree  to  protect  it 
against  loss  on  the  material  that  it  had  al- 
ready furnish^  Joyce,  as  well  as  on  what- 
ever other  material  he  might  obtain  from  It 
to  be  used  in  the  construction  of  the  well. 
Joyce  then  communicated  with  the  city  au- 
thorities in  writing  as  follows:  "The  Came- 
ron &  Barkley  Company,  of  Charleston,  S.  C, 
furnished  me  with  a  lot  of  10"  drive  pipe 
now  in  the  well  in  your  city;  and  as  I  am 
negotiating  vrith  them  for  the  purchase  of  7% 
well  casing  necessary  to  complete  the  well, 
and  in  order  to  secure  them  for  a  balance 
still  due  them  on  the  10"  pipe,  as  well  as  for 
the  7%  casing  I  now  need,  I  wish  to  make 
the  following  arrangement  with  you  in  refer- 
ence to  payments  which  you  have  for  [me] 
in  the  future.  The  amount  that  I  will  owe 
them,  including  this  old  balance,  as  well  aa 
for  the  casing  to  be  ordered,  will  not  be 
less  than  $1,500;  and  I  desire  that  on  all  fu- 
ture payments  that  you  have  for  me  on  ac- 
count of  this  well,  that  you  wlU  make  over 
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to  them  half  of  said  amounts;  for  instance, 
when  the  next  payment  becomes  due,  you 
may  settle  with  me  for  65%,  whatever  that 
amounts  to,  and  send  them  half  of  it.  In 
ether  words,  you  are  to  protect  them  to  the 
extent  of  $1,500  for  material  they  are  to  fur- 
nish, provided,  of  cpurse,  that  I  fulfill  my 
agreement  with  you,  and  that  said  amounts 
are  coming  to  me.  Please  write  them  to  the 
above  extent  and  under  the  above  condition.'* 
This  communication  was  submitted  to  the 
city  council,  and,  from  a  certlfled  copy  of  an 
extract  from  the  minutes  of  that  body  at- 
tached to  the  petition,  it  appears  that  on  mo- 
tion it  was  ''agreed  to,  provided  the  pipe 
weighed  not  less  than  20  lbs.  to  foot,  and  the 
clerk  instructed  to  notify  the  Cameron  & 
Barkley  Co.'*  The  plaintiff  was  duly  notified 
of  the  action  of  the  city  authorities,  and;  up- 
on the  faith  of  that  action,  furnished  Joyce 
with  materials  as  ordered,  until  he  became 
indebted  to  It  in  a  sum  stated  in  the  petition. 
Joyce  has  completed  his  contract,  having  ob- 
tained a  flowing  well,  and  the  city  has  paid 
him  ^,806.74,  leaving  a  balance  due  of  $1,- 
443.26— more  than  enough  to  pay  the  amount 
due  the  plaintiff.  Joyce  is  insolvent,  a  bank- 
rupt, and  a  nonresident;  and  the  plaintiff 
sues  the  dty  to  recover  the  purchase  price 
of  the  materials  ordered  by  him,  and  used  in 
the  construction  of  the  well. 

In  one  paragraph  of  the  petition  it  was  al- 
leged that  the  city,  "wishing  to  have  the 
aforesaid  well  completed,  and  knowing  that 
said  Joyce  was  unable  to  purchase  the  afore- 
said material  without  its  guaranty,  agreed  to 
the  terms  of  the  communication  from  said 
Joyce,"  etc.  The  amendment,  the  allowance 
of  which  is  assigned  as  error,  substituted  for 
the  word  "guaranty"  the  words  "agreement 
hereinafter  stated";  the  objection  being  that 
the  amendment  changed  the  suit  from  one  on 
a  guaranty  to  one  based  on  an  undertaking 
by  the  city  to  be  bound  by  an  assignment  to 
the  plaintiff  by  Joyce  of  certain  amounts 
thereafter  to  become  due  him.  The  demur- 
rer was  upon  the  grounds  (1)  that  the  peti- 
tion set  forth  no  cause  of  action;  and  (2,  3) 
that  the  suit  was  one  upon  a  contract  of 
guaranty,  which  was  illegal,  void,  ultra  vires, 
and  in  contravention  of  article  7,  S  6,  par.  1, 
of  the  Constitution  of  Georgia  (Civ.  Code 
1895,  §  5891). 

If,  in  reality,  the  agreement  relied  upon  by 
the  plaintiff  as  the  basis  of  a  recovery  was 
not  a  contract  of  guaranty,  the  mere  inci- 
dental use  of  that  word  in  describing  the 
transaction  would  not  make  the  petition  a 
suit  upon  such  a  contract,  and  the  allowance 
of  the  amendment  was  not  erroneoua  In 
other  words,  the  transaction  speaks  for  it- 
self, regardless  of  the  terminology  employed 
by  the  pleader;  and  as  he  is  not  bound  in 
his  petition  to  classify  his  action  (McNorriU 
▼.  Daniel,  121  Ga.  — ,  48  S.  B.  681),  he  will 
be  allowed  to  amend  his  pleading  in  order 
to  correct  any  looseness  of  phraseology  that 
tt  may  contain.    And  we  are  decidedly  of 


the  opinion  that  the  contract  declared  on  was 
not  one  of  suretyship  or  guaranty,  but  was 
merely  an  agreement  on  the  part  of  the  city 
to  be  bound  by  an  assignment  by  Joyce  of 
money  that  might  afterwards  become  due 
him. .  A  guaranty  is  an  obligation  to  pay  the 
debt  of  another  on  consideration  of  a  benefit 
flowing  to  the  guarantor.  6  Enc.  Dig.  811, 
citing  Civ.  Code  1895,  §  2966;  Manry  v.  Wax- 
elbaum,  108  Ga.  17,  33  S.  B.  701.  Except 
incidentally,  there  was  no  obligation  on  the 
part  of  the  city  In  this  case  to  pay  the  plain- 
tiff any  debt  due  it  by  Joyce.  Until  Joyce 
fulfilled  his  contract,  and  the  city  became  in- 
debted to  him,  it  could  under  no  circumstan- 
ces become  liable  to  the  plaintiff.  It  under- 
took to  pay  not  a  dollar  in  addition  to  the 
sum  for  which  it  would  be  bound  in  any 
event.  It  merely  agreed,  with  the  consent  of 
the  contractor,  and  at  his  request,  to  divert 
a  part  of  the  amount  which  it  would  be  due 
him  upon  the  fulfillment  of  his  contract,  and 
pay  It  to  the  plaintiff.  We  cannot  see  that 
it  makes  any  difference  that  the  sum  sued 
for  was  made  up  partly  of  money  that  Joyce 
already  owed  the  plaintiff  at  the  time  the 
agreement  was  made  by  the  city,  and  partly 
of  an  Indebtedness  that  arose  subsequently 
thereto.  We  know  of  no  legal  obstacle  to 
prevent  a  municipal  corporation  from  con- 
senting to  an  assignment  by  a  contractor 
with  whom .  it  lias  business  relations  of 
money  that  will  eventually  be  due  him  by 
the  city;  and  when,  on  the  faith  of  such  con- 
sent, money  is  advanced  or  property  fur- 
nished to  the  contractor,  the  city  is,  in  law 
and  good  conscience,  bound  to  see  that  the 
money  is  returned,  or  the  property  paid  for, 
within  the  amount  assigned.  The  demurrer 
to  the  petition  was  properly  overruled. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(121  Ga.  841) 
ALLEN  V.  TAYLOR. 

(Supreme  Court  of  Georgia.    Jan.  SO,  1905.) 

COVENANT   OF   WABEANTT— CONSTBUCTION— DK- 
MUBRKB  TO   PETITtON— NEW   TRIAL. 

1.  In  an  action  on  a  warranty  contained  in  a 
deed,  it  is  not  a  good  ground  of  demurrer  that 
"it  appears  affirmatively  in  plaintiff's  said  peti- 
tion that  the  title  to  the  property  embraced  in 
the  deed  from  defendant  to  plaintiff's  grantor 
has  been  adjudicated  adversely  to  plaintiff  upon 
the  ground  and  theory  that  it  was  conveyed  by 
the  wife  of  [a  brother  of  defendant]  to  this  de- 
fendant, and  by  defendant  to  plaintiff's  grantor, 
in  payment  of  a  debt  due  by  said  [brother  of  de- 
fendant] to  plaintiff's  grantor,  •  •  •  and 
was  therefore  void  in  law  as  against  said  wife" ; 
the  defendant  claiming  that  by  reason  of  these 
facts  the  plaintiff  is  estopped  to  sue  on  the  war- 
ranty in  the  deed. 

Z  A  general  warranty  of  title  In  a  deed  "in- 
cludes in  itself  covenants  of  a  right  to  sell,**  and 
**cover8  defects  in  the  title,  though  known  to 
the  purcha.<ier  at  the  time  of  taking  the  deed." 
Civ.  Code  1895,  $§  3614,  8615;  Miller  v.  Des- 
verges.  75  Ga.  407;  Godwin  v.  Maxwell,  106 
Ga.  194,  32  S.  B.  114;  Foute  v.  Elder,  309 
Ga.  713,  35  S.  E.  318;  McCall  v.  Wilkes,  121 
Qa.  — ^.  49  a  B.  722. 
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8.  The  first  grant  of  a  new  trial  will  not  be 
disturbed,  nnless  the  verdict  was  demanded  by 
the  evidence,  or  there  has  been  an  abuse  of  dis- 
cretion by  tne  trial  jadge.  The  record  in  this 
case  discloses  neither  alternative. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Sumter  Coun- 
ty; Z.  A«  Littlejohn,  Judge. 

Action  by  M.  J.  Taylor,  executrix,  against 
Lee  Allen.  From  an  order  granting  a  new 
trial,  defendant  brings  error.    Affirmed. 

Shepp  &  Sheppard,  for  plaintiff  in  error. 
Lane  &  Blaynard  and  W.  P.  Wallis,  for  de- 
fendant in  error. 

CANDLER,  J.  Judgment  affirmed.  All 
the  Justicea  concur. 


(122  Ga.  32) 

STAFFORD  t.  WILSON. 
(Supreme  Oouit  of  Georgia.    Jan.  30,  1905.) 

JUVnCK   OF  THB   PSAOB— PATMBNT   OF  C08TB^ 

DISMISaAIi--CEBTIOBABI—- UNSWOBlf 

PUEA— FINAL  JUDOUSNT. 

1.  Where  a  case  is  appealed  to  a  Jury  in  a 
justice's  court  the  payment  of  the  costs  which 
accrued  on  the  first  trial  is  a  matter  between  the 
magistrate  and  the  appellant,  and  does  not  con- 
cern the  opposite  party.  Where  the  magistrate 
refuses  to  dismiss  the  appeal  because  such  costs 
have  not  been  paid,  this  amounts  to  a  waiver 
of  his  right  to  have  the  costs  paid  in  advance, 
and  the  appellee  has  no  right  to  complain  of 
the  refusal  to  dismiss  the  appeaL  Gibson  ▼• 
CJook,  43  S.  E.  72.  116  Ga.  817. 

2.  Where,  in  a  suit  in  a  justice's  court  upon 
an  open  account,  which  was  proved  by  the  affi- 
davit of  the  plaintiff,  the  defendants  answer 
had  not  been  verified  by  affidavit,  the  judge  of 
the  superior  court  properly  held  upon  certiorari 
that  it  was  error  for  the  magistrate,  over  the 
objection  of  the  plaintiff,  to  allow  the  defend- 
ant to  introduce  evidence  in  support  of  such 
unsworn  plea.    Civ.  0>de  1895.  §  4130. 

8.  Inasmuch,  however,  as  such  plea  may  be 
amended  by  swearing  to  it  (Barnes  v.  (!k>ker,  37 
S.  E.  104,  112  Ga.  187),  it  was  error  for  the 
judge  of  the  superior  court  upon  certiorari  to 
enter  up  final  judgment  for  the  plaintiff.  The 
case  should  have  been  remanded  for  retrial  in 
the  justice's  court. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Lowndes  Coun- 
ty;   R.  G.  Mitchell,  Judge. 

Action  by  J.  O.  Wilson  against  L  8.  Staf- 
ford. From  a  judgment  for  plaintiff  on  cer- 
tlorarl,  defendant  brings  error.    Reversed. 

Wilcox  &  Johnson,  for  plaintiff  In  error. 
J.  R.  Walker,  for  defendant  in  error. 

SIMMONS,  C.  J.  Judgment  reversed*  All 
the  Justices  concur. 


'  (122  0«L  88) 

FRANK  &  CO.  T.  HORKAN. 
(Supreme  Court  of  Georgia.    Jan.  80.  190B.) 

COUBTS—ADJOURNICSR'T— DEATH    OF    ▲TTOBNST 
—PLKADING— FILING  ANSWEIt— 
APPEAL— REVIEW. 

l.The  death  of  a  prominent  member  of  the 
bar  shortly  before  the  time  for  convening  a  term 
of  a  court  governed  by  the  same  laws  and  rules 
of  pleading,  practice,  and  procedure  as  the  su-  | 
perior  court  is  not  such  cause  as  will  legally  au-  I 
thoriae  the  judge  in  vacation  to  adjourn  the  ' 


term  of  the  court.    Civ.  Code  1895,  H  4342- 

4344 ;   Hoye  v.  State,  39  Ga.  718. 

Z  Where  a  judge  m  vacation  passes  an  ille- 
gal order  adjourning  the  next  term  of  court, 
and,  in  accordance  with  such  order,  that  term 
was  not  held  at  the  regular  time,  in  a  case  in 
which  such  term  was  the  appearance  term  the 
defendant  ma^  file  his  plea  or  answer  as  late 
as  the  followmg  term  of  the  court,  or  at  any 
time  prior  thereto.  Bowden  v.  Hatcher,  9  &, 
B.  724,  83  Ga.  78. 

3.  Where  the  Mav  term  of  the  court  was  the 
appearance  term  of  the  case,  but  was  illegally 
adjourned  until  June,  at  which  time  the  de- 
fendant filed  his  answer,  the  next  regular  term 
of  the  court  being  in  August,  such  answer  is  in 
time.  It  was  therefore  erroneous  for  the  court, 
several  terms  later,  to  strike  such  answer  as 
having  been  filed  too  late,  and  the  court  proL«r> 
ly  corrected  this  error  when,  on  the  same  day, 
defendant  was  allowed  to  refile  his  answer. 

4.  Questions  not  referred  to  in  the  brief  for 
the  plaintiff  in  error  will  be  treated  as  aban- 
doned. 

(Syllabus  by  the  Court) 

Error  ftom  City  Court  of  Moultrie;  W.  H. 
Griflln,  Judge. 

Action  by  Frank  &  Co.  against  G.  A.  Hor- 
kan.  From  the  judgment  both  parties  bring 
error.  Afl!irmed  on  main  bill  of  exceptions. 
Crosa-bill  dismissed. 

Dessau,  Harris  &  Harris,  for  plaintiffs. 
John  O.  Pope  and  Shipp  &  Kline,  for  defend- 
ant. 

SIMMONS,  C.  J.  Judgment  on  main  bill 
of  exceptions  affirmed;  cross-bili  dismissed. 
All  the  Justices  concur. 


(122  Oa.  28) 
McDERMID  T.  JUDGB. 
(Supreme  Ckiurt  of  Georgia.    Jan.  80,  1903.) 

AFFBAI.  VBOM   COUNTT  COUBT— BOND— DSFEGTB 

— ▲MENDU£NT. 

1.  A  bond  given  for  the  purpose  of  appealing 
a  case  from  the  county  court  to  the  superior 
court  recited  that  the  appellant  "brings  G.  D. 
Lovett,  and  tenders  him  as  security,  and  they, 
the  said  [appellant]  as  principal,  and  Gk)rdon 
Alderman  as  security,  hereby  acknowledge  them- 
selves bound  to  the  plaintiff  *  *  *  for  the 
eventual  condemnation  money  in  said  case.** 
The  bond  was  signed  by  the  appellant  as  prin* 
cipal  and  by  Lovett  as  security,  but  was  not 
signed  by  Alderman.  Held,  that  this  was  a  good 
appeal  bond,  and  Lovett  was  bound  thereon  as 
security,  although  the  name  of  Alderman  ap- 

E eared  in  the  face  of  the  bond  as  acknowledging 
imself  bound  as  security,  and  was  not  sif^ied 
to  the  bond.  Even  if  this  'were  not  so,  the  bond 
was  amendable,  the  defect  being  a  mere  irreg- 
ularity. It  was  therefore  error  to  dismiss  tiie 
appeal.  Kimbrough  v.  Pitts.  63  Ga.  496;  Hen- 
dnx  V.  Mason,  70  Ga.  523;  Anthanisaen  t. 
Brunswick  Co.,  17  S.  E.  951,  92  Ga.  409. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Berrien  Coun- 
ty;  R.  G.  Mitchell,  Judge, 

Action  by  T.  A.  Judge,  Jr.,  by  bis  next 
friend,  against  E.  J.  McDermid.  Judgment 
for  plaintiff.  Defendant  brings  error.  Re- 
versed. 

Alexander  &  Gary,  for  plaintiff  in  erro& 
Buie  &  Knight,  for  defendant  in  error. 

CANDLER,  J.  Judgment  reversed.  AU 
the  Justices  concur. 
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(122  Ga.  19) 

QUILLIAN  T.  JOHNSON  et  aL 

(Supreme  Court  of  Georgia.     Feb.  1,  1905.) 

■ZECUTORS  AND  ADMINI8TBATOB8  —  ACTIONS — 
PARTIES— ABATEMENT— AMENDMENT  OF  FLEA 
—LIFE   INSUBANCE— WAOEBINO  CONTRACT. 

1.  Though  a  suit  may  have  been  brought  by 
one  of  two  executors  against  his  coezecutor  and 
another  alleged  to  be  jointly  interested  with  him 
in  defeating  a  valid  demand  of  the  estate  repre- 
sented by  the  plaintiff,  yet,  if  it  appears  from 
the  facts  brought  out  at  the  trial  that  the  ex- 
ecutor named  as  a  defendant  really  has  no  per- 
sonal interest  in  the  outcome  of  the  litigation, 
he  may,  upon  the  death  of  the  plaintiff  after 
the  case  has  come  to  this  court  tor  review,  be 
substituted  in  his  stead  as  the  party  entitled  to 
represent  the  interests  of  his  testator's  estate. 

2.  Where  such  a  suit  \b  brought,  the  executor 
alleged  to  have  personal  interests  inimical  to 
those  of  the  estate  should  be  named  as  a  party 
defendant  in  his  individual  capacity,  as  he  can- 
not properly  be  joined  as  a  party  plaintiff  in 
his  representative  capacity. 

3.  Notwithstanding  a  defendant  may  file  a 
plea  in  abatement  at  the  first  term,  he  cannot, 
by  way  of  amendment  to  the  plea  at  the  trial 
term,  set  up  new  and  distinct  grounds  why  the 
action  should  abate,  unless  the  plaintiff  has  so 
amended  bis  pleadings  as  for  the  first  time  to 
make  available  the  matters  of  defense  sought 
to  be  urged  by  an  amendment  to  the  defendant's 
plea. 

4.  A  mistake  made  In  alleging  the  date  on 
which  an  instrument  was  executed  may  ordi- 
narily be  cured  by  appropriate  amendment. 

5.  Irrespective  of  whether  the  holder  of  a  pol- 
icy of  insurance  on  his  own  life  may  legally 
sell  and  assign  the  policy  to  one  having  no  in- 
surable interest  in  his  life,  the  policy  holder  is 
certainly  not  at  liberty  to  make  the  policy  the 
subject-matter  of  a  purely  wagering  and  specu- 
lative contract  between  himself  and  a  person 
having  no  interest  therein. 

6.  By  express  statute  in  this  state,  money 
paid  or  property  delivered  up  in  pursuance  of 
a  gaming  contract  may  be  recovered  from  the 
winner  by  the  loser,  if  suit  therefor  be  insti- 
tuted within  six  months  after  the  loss. 

7.  The  verdict  which  the  court  directed  the 
jury  to  return  was  demanded  under  the  law  and 
the  undisputed  evidence,  regardless  of  testimony 
admitted  over  the  objection  of  the  complaining 
party ;  and  the  testimony  which  he  offered,  but 
which  was  rejected  by  the  court,  was  not  such 
as  would  have  authorized  any  other  result 

(Syllabus  by  the  Court) 

Error  from  Superior  (Donrt,  Clarke  County; 
W.  M.  Henry,  Judge. 

Action  by  one  Toll  and  others  against  D. 
D.  Quillian.  Judgment  for  plaintiff,  and 
both  parties  bring  error.  On  the  death  of 
Toll,  L.  M.  Johnson  was  substituted.  Aflirm- 
ed  on  main  bill  of  exceptions,  and  reyersed  on 
cross-bill. 

Lumpkin  &  Burnett  and  F.  A.  Quillian,  for 
Quillian.  S.  H.  Sibley,  Jno.  0.  Hart,  and  G. 
C.  Thomas,  for  Johnson. 

EVANS,  J.  On  April  16,  1902,  the  Mutual 
Benefit  Life  Insurance  Company  Issued  to 
Grigsby  B.  Thomas,  Jr.,  a  policy  on  his  life 
for  $10,000,  payable  at  his  death  to  his  execu- 
tors, administrators,  or  assigns.  On  Febru- 
ary 11,  1003,  Thomas  executed  a  written  as- 
signment of  the  policy,  reciting  that  for  value 
received  he  assigned  all  his  Interest  therein 
to  D.  D.  Quillian,  subject  to  any  indebtedness 
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thereon  to  the  company;  and  on  April  27th 
the  secretary  of  the  company  indorsed  upon 
this  instrument  the  company's  recognition 
of  this  assignment  of  the  policy.  Thomas 
died  on  the  date  last  mentioned,  and  Quillian 
subsequently  prepared  and  submitted  to  the 
insurance  company  proofs  of  death.  Neither 
the  policy  nor  the  written  assignment  there- 
of was  delivered  by  Thomas  to  Quillian,  but 
both  were  placed  in  the  hands  of  L.  M.  John- 
son, a  local  agent  of  the  company,  in  pursu- 
ance of  the  terms  of  a  cotemporaneous  writ- 
ing executed  by  Quillian,  of  which  the  fol- 
lowing is  a  copy:  "Athens,  Ga.,  February 
11th,  1903.  Know  all  men  by  these  presents 
that  whereas  Grigsby  B.  Thomas,  Jr.,  has  a 
policy  of  insurance  on  his  life,  No.  326,547  In 
the  Mutual  Benefit  Life  Insurance  Company 
of  Newark,  New  Jersey,  and  a  quarterly  pre- 
mium thereon,  amounting  to  $151.52,  due 
January  15th,  with  30  days  grace  allowed  by 
the  Company,  and  whereas  the  said  Thomas 
has  requested  Dr.  D.  D.  Quillian  to  pay  said 
premium  for  him,  in  case  he  does  not  do  sa 
by  February  15,  1903,  and  for  valuable  con- 
siderations has  assigned  said  policy  to  said 
Quillian:  Now  this  agreement  witnesseth 
that  I,  the  said  Quillian,  in  the  considerations 
aforesaid,  agree  to  pay  said  premium  on  said 
policy  on  or  before  February  15th,  1903,  and 
agree  that  L.  M.  Johnson  shall  hold  said  as- 
signment for  90  days,  and  that  said  Thomas 
has  the  privilege  of  repaying  said  premium 
within  said  specified  time;  then  the  assign- 
ment is  to  be  returned  to  him.  In  the  event 
he  fails  to  pay  the  said  premium  within  the 
90  days,  then  the  policy  and  the  assignment 
is  left  to  said  Quillian,  to  do  as  he  deems 
best  with  it  Should  the  said  Thomas  die 
within  the  ninety  days  specified,  the  said 
Quillian  agrees  to  pay  the  minor  children  of 
the  said  Thomas,  to-wit:  Grigsby  B.  Thom- 
as, lY,  and  Marie  Virginia  Thomas:  the  sum 
of  $1,000.00  each  out  of  the  proceeds  of  said 
policy,  and  further  figrees  to  pay  L.  M.  John- 
son the  amount  due  him  by  said  Thomas. 
Promissory  notes  given  therefor  by  said 
Thomas.  [Signed]  D.  D.  Quillian.  Witness: 
L.  M.  Johnson."  There  was,  m  point  of  fact, 
no  consideration  for  the  assignment  of  the 
policy  other  than  the  promise  of  Quillian  to 
pay  the  past-due  quarterly  premium,  which 
he  afterwards  fulfilled,  and  his  agreement 
to  pay  out  of  the  proceeds  of  the  policy,  in 
the  event  of  the  death  of  Thomas  within  the 
90-day  period,  $1,000  each  to  the  children 
named,  and  his  outstanding  indebtedness  to 
Johnson,  evidenced  by  promissory  notes, 
amounting  to  something  like  $1,300.  After 
Thomas  died,  Quillian  did,  on  May  7,  1903, 
pay  to  Johnson  the  amount  due  on  these 
notes.  During  the  last  illness  of  Thomas  a 
futile  attempt  was  made  by  some  of  his 
friends  to  see  Quillian  and  redeem  the  poli- 
cy; and  after  his  death,  but  still  within 
the  ninety-day  period  named  in  the  above- 
quoted  writing,  an  eflfort  was  made  by  I.  H. 
Toll,  as  executor  of  Thomas,  to  procure  a 
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surrender  of  the  policy  by  paying  Quillian  the 
amount  of  the  quarterly  premium  he  had 
adyanced  and  such  other  demands  as  he 
might  haye  against  the  estate  of  Thomas. 
Quillian  declined  to  treat  with  Toll,  saying 
he  had  purchased  the  policy  from  Thomas, 
and,  under  the  terms  of  sale  agreed  on  be- 
tween them,  the  policy  belonged  to  him 
(Quillian),  and  the  estate  of  Thomas  had 
no  interest  therein. 

On  May  8,  1903,  the  widow  of  Thomas,  in 
behalf  of  herself  and  as  next  friend  for  two 
minor  children,  Joined  with  Toll,  his  execu- 
tor, in  a  petition  to  the  superior  court  of 
Clark  county,  the  purpose  of  which  was  to 
prevent  Quillian  from  collecting  the  pro- 
ceeds of  the  policy  from  the  insurance  com- 
pany, and  to  invoke  a  decision  of  the  court 
as  to  what  interest,  if  any,  Quillian  had  in 
the  policy  or  its  proceeds.  The  company  and 
two  of  its  agents.  Angler  and  Johnson,  were 
made  co-parties  defendant  with  Quillian,  the 
plaintiffs  alleging  that  the  company  was  about 
to  pay  the  proceeds  of  the  policy  to  Quillian 
through  these  agents,  and  praying  that  it 
and  its  agents  be  enjoined  from  carrying  this 
purpose  into  effect.  The  insurance  company, 
after  the  court  had  granted  the  restraining 
order  prayed  for,  filed  an  answer  in  which 
it  offered  to  pay  the  amount  due  on  the  poli- 
cy Into  the  registry  of  the  court,  to  be  paid 
out  under  its  direction  to  the  party  entitled 
thereto,  and  in  which  it  asked  to  be  dischar- 
ged upon  so  doing.  By  consent  of  the  parties 
at  interest,  the  insurance  company  paid  this 
amount  over  to  a  banking  institution,  to  be 
held  by  It  to  await  the  final  decree  of  the 
court,  and  an  order  was  taken  dismissing 
the  company  and  its  agents  as  parties  de- 
fendant. Later,  L.  M.  Johnson  was  made 
a  party  defendant  in  his  individual  capacity, 
and  the  names  of  Mrs.  Thomas  and  her 
children  were  stricken  from  the  petition,  so 
that  the  action  proceeded  In  the  name  of 
Toll,  executor,  as  sole  pUiintiff,  against  Quil- 
lian and  Johnson.  Quillian  alone  filed  plead- 
ings in  resistance  of  the  action.  A  trial  was 
had  on  the  merits,  and  after  the  conclusion 
of  the  evidence  the  court  directed  a  verdict 
as  to  what  disposition  should  be  made  of  the 
fund  in  controversy  as  between  the  plain- 
tiff and  Quillian,  and  a  Judgment  In  accord- 
ance with  this  verdict  was  duly  entered. 
Quillian  thereupon  sued  out  a  bill  of  excep- 
tions to  this  court,  wherein  he  complains  of 
the  direction  of  this  verdict,  and  assigns  er- 
ror upon  various  rulings  made  by  the  court 
during  the  progress  of  the  trial.  The  plain- 
tiff below  then  sued  out  a  cross-bill  of  ex- 
ceptions, making  complaint  of  a  ruling  ad- 
verse to  him.  On  the  call  of  the  case  in  this 
court,  his  death  was  suggested  of  record,  and 
counsel  for  Quillian  asked  that  an  order  be 
passed  making  the  coexecutor  of  Toll  a 
party  in  his  stead,  his  coexecutor  being  L. 
M.  Johnson,  who  was  named  as  such  In  the 
will  of  Thomas  and  who  had  duly  qualified. 
Counsel  representing  Mn.  Thomas  and  her 


minor  children  appeared  and  objected  to 
this  substitution,  on  the  ground  that  Johnson 
was  an  adverse  party  In  the  court  below, 
and  his  Interests  were  inimical  to  those  of 
the  estate  of  Thomas,  and  tar  this  reason 
counsel  asked  that  Mrs.  Thomas,  in  her  own 
behalf  and  as  next  friend  of  her  minor  chil- 
dren, be  made  a  party  in  lieu  of  Toll,  the  de- 
ceased executor.  Upon  the  question  thus 
presented  this  court  reserved  its  decision, 
and  counsel  for  the  parties  at  Interest  were 
permitted  to  argue  the  case  on  its  merits. 

1.  The  logical  party  to  represent  the  estate 
of  Thomas  in  this  court  is  his  surviving  exec- 
utor, L.  M.  Johnson,  provided  he  is  In  a 
position  where  he  can,  In  Justice  to  himself 
and  to  that  estate,  undertake  to  do  so.  Up- 
on examination  of  the  brief  of  the  evidence, 
we  find  that,  before  this  suit  was  instituted, 
Quillian  had  paid  to  Johnson  the  entire 
amount  due  on  the  promissory  notes  he  held 
against  Thomas,  and  that  Johnson  Is  not 
liable  thereon  as  an  Indorser,  having  merely 
marked  the  notes  ''Paid,"  and  surrendered 
the  same  to  Quillian.  Indeed,  Quillian  testi- 
fied that  there  had  been  a  final  settlement 
between  himself  and  Johnson  touching  the  lat- 
ter's  interest  in  the  proceeds  of  the  policy,  and 
that  he  no  longer  had  any  Interest  whatever 
In  the  policy  or  in  the  result  of  this  litigation. 
Johnson  did  not  defend  the  action,  nor,  so  far 
as  appears,  take  any  active  part  In  the  pro- 
ceedings, other  than  to  appear  as  a  witness. 
He  suffers  no  personal   liability  under  the 

Judgment  rendered,  gets  no  benefit  therefrom, 
nor  would  he  be  benefited  were  it  to  be  set 
aside.  The  Interest  of  the  estate  is  that  this 
Judgment  be  affirmed;  and.  In  the  event  of 
its  afilrmance,  the  litigation  will  be  at  an 
end,  and  Johnson,  in  his  capacity  as  surviv- 
ing executor,  will  be  entitled  to  receive  the 
fund  which,  under  that  Judgment,  was  award- 
ed to  Toll,  his  deceased  coexecutor,  who  was 
the  plaintiff  below.  Such  being  the  truth  of 
the  matter,  as  disclosed  by  the  record  before 
us,  we  see  no  reason  why  Johnson  is  dis- 
qualified from  performing  his  full  duty  as 
executor,  relatively  to  this  litigation,  and  we 
have  accordingly  passed  an  order  making 
him,  in  that  capacity,  a  party  defendant  to 
the  main  bill  of  exceptions  and  a  party  plain- 
tiff to  the  cross-bill,  in  lieu  of  Toll,  who  oc- 
cupied a  similar  relation  to  the  case  at  the 
time  it  reached  this  court 

2.  At  the  appearance  term  of  the  case, 
Quillian  filed  a  plea  In  abatement,  therein  al- 
leging that  L.  M.  Johnson  was  a  coexecutor 
of  the  plaintiff  Toll,  and,  as  such,  a  necessary 
party  plaintiff  to  the  case.  This  plea  was 
stricken  on  demurrer,  after  an  amendment 
had  been  allowed  to  the  plalntifrB  petition. 
In  which  amendment  the  plaintiff  charged 
that  Johnson  was  Jointly  interested  with 
Quillian,  and  was  acting  in  concert  with  him. 
In  claiming  the  proceeds  of  the  policy  under 
the  assignment  thereof  made  by  Thomas  to 
Quillian.  In  view  of  this  contention  the 
trial  Judge  rightly  ruled  that,  because  of  per- 
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sonal  Interest,  Johnson  was  not  a  proper 
plaintiff  as  a  coexecutor,  but  was  properly 
made  a  codefendant  in  his  indiyidual  capac- 
ity. See  McLendon  y.  Woodward,  25  Ga.  252; 
Sheehan  t.  Eennelly,  32  6a.  145;*  Lamar  v. 
Lamar,  118  Ga.  691,  45  S.  E.  408. 

3.  At  the  trial  term  Quillian  offered  an 
amendment  to  his  plea  in  abatement,  whereby 
he  sought  for  the  first  time  to  attack  the 
judgment  of  the  court  of  ordinary  appoint- 
ing Toll  one  of  the  executors  of  the  Thomas 
estate;  the  contention  being  that  Toll,  was  a 
nonresident  of  Georgia,  that  he  had  no  such 
interest  in  the  estate  as  would  authorize  his 
appointment  as  executor,  and  that  these  facts 
appeared  on  the  face  of  the  record  in  the 
ordinary's  court,  and  its  judgment  was  there- 
fore a  mere  nullity.  The  plaintiff  urged  the 
objection  that  this  amendment  came  too  late, 
being  offered  at  the  second  term  of  the  case. 
The  court  overruled  this  objection,  but,  on 
demurrer,  dismissed  the  amended  plea  on 
the  ground  that  the  proceedings  in  the  court 
of  ordinary  were  regular  on  their  face,  and 
that  its  judgment  was  not  open  to  collateral 
attack.  A  plea  in  abatement  is  essentially  a 
dilatory  plea,  and  must  therefore  be  filed,  if 
at  all,  at  the  first  term.  Civ.  Code  1895,  8 
5058.  Entirely  new  and  distinct  grounds  for 
abating  an  action  cannot,  of  course  be  set  up 
at  the  trial  term  under  the  guise  of  an 
amendment  to  a  plea  in  abatement  filed  in 
due  time;  a  party  cannot  accomplish  by  in- 
direction what  the  law  declares  it  is  not  his 
privilege  to  do  at  all.  But  counsel  for  Quil- 
lian insist  that,  as  the  plaintiff  was  allowed 
to  amend  his  petition  at  the  trial  term,  the 
petition  was  thereby  opened  to  either  demur- 
rer or  plea  at  that  term.  Civ.  Code  1895,  { 
5068.  This  position  is  not  well  taken,  how- 
ever, as  that  section  declares  that  an  **imma- 
terial  amendment  does  not  so  open  the  peti-. 
tion"  to  new  and  distinct  defenses,  and  this 
court  has  held  that  an  amendment  wliich  does 
not  80  change  a  plaintiff's  petition  as  for 
the  first  time  to  make  a  particular  defense 
available  is  not  to  be  regarded  ^'material," 
within  the  meaning  of  the  section  just  cited. 
O'Connor  v.  Brucker,  117  Ga.  451,  43  S.  B. 
731;  So.  Bell  Tel.  Ca  v.  Parker,  119  Ga.  721 
<4),  47  S.  B.  194.  It  is  true  that  Quillian  de- 
murred to  the  original  petition  on  the  ground 
that  it  did  not  distinctly  allege  in  what  ca- 
pacity Toll  brought  suit,  and  the  plaintiff 
without  invoking  any  ruling  of  the  court  as 
to  this  point,  voluntarily  amended  his  peti- 
tion so  us  to  relieve  the  matter  of  all  doubt 
But  this  amendment  was  really  needless  and 
useless,  for  the  petition,  as  originally  fram- 
ed, in  terms  alleged  that  Toll  was  "a  duly 
qualified  executor  of  the  vdll  of  Crlgsby  B, 
Thomas,  Jr.,**  lately  deceased.  It  follows 
that  the  amendment  to  the  plea  in  abate- 
ment was  improperly  allowed.  Error  is  as- 
signed in  the  cross-bill  of  exceptions  upon 
its  allowance,  while  in  the  main  bill  com- 
plaint is  made  that  the  court  subsequently 
struck  the  plea  on  demurrer.    The  decision 


made  on  the  question  presented  by  the  cross- 
bill necessarily  controls  the  question  raised 
by  the  main  bill,  so  that  the  latter  question 
need  not  be  specifically  dealt  with.  Monroe 
y.  Lippman  Bros.,  115  Ga.  164,  41  S.  B.  717. 

4.  In  describing  the  policy  of  insurance 
which  was  the  subject-matter  of  controversy, 
the  plaintiff  alleged  that  it  was  issued  to 
Thomas  in  1901.  In  point  of  fact,  the  policy 
was  dated  April  15,  1902.  When  it  was  of- 
fered in  evidence  by  the  plaintiff  (it  having 
theretofore  been  in  the  custody  of  the  de- 
fendants), counsel  for  Quillian  objected  to  its 
admission  on  the  ground  that  it  was  not  the 
paper  referred  to  in  plaintifTs  petition.  The 
plaintiff  thereupon  offered  to  amend  his 
pleadings  by  alleging  the  correct  date  on 
which  the  policy  was  issued,  but  Quillian  ob- 
jected to  the  proposed  amendment  on  the 
ground  that  the  policy  offered  in  evidence 
"was  a  different  contract  of  insurance  from 
that  originally  sued  on,**  and  on  the  further 
ground  that  the  plaintiff  *'was  seeking  to  set 
forth  a  new  and  distinct  cause  of  action." 
The  presiding  judge  very  properly  treated 
these  objections  as  trivial,  and  permitted  the 
plaintiff  to  amend  his  petition  and  then  in- 
troduce the  policy.  The  policy  being  other- 
wise sufficiently  described  in  the  original 
petition,  it  was  not  necessary  that  the  plain- 
tiff should  allege  the  date  on  which  it  was 
issued;  and  any  mistake  which  he  may  have 
made  In  setting  forth  its  date  could  be  cured 
by  appropriate  amendment,  either  by  way  of 
striking  from  his  petition  an  incorrect  state- 
ment as  to  the  time  when  Thomas  procured 
the  policy,  or  by  inserting  the  correct  date 
in  lieu  of  that  stated.  The  policy  was  not 
"declared  on,*'  but  its  retention  by  the  de- 
fendants imder  a  pretended  claim  of  right 
was  alleged  by  way  of  Inducement  to  show 
the  plaintifTs  right  to  the  relief  for  which 
he  prayed. 

5.  The  case  turns  upon  the  interpretation 
to  be  given  the  written  agreement,  set  out  in 
full  in  the  foregoing  statement  of  facts, 
whereby  Quillian  undertook,  upon  the  condi- 
tions therein  stated,  to  advance  to  Thomas 
the  money  with  which  to  pay  a  past-due 
quarterly  premium  on  the  policy.  This  agree- 
ment and  the  assignment  of  the  policy  were 
executed  cotemporaneously,  and  are  to  be 
regarded  as  evidencing  the  contract  between 
the  respective  parties,  inasmuch  as  the  writ- 
ten agreement,  signed  by  Quillian,  discloses 
upon  what  terms  the  assignment  of  the  pol- 
icy, signed  by  Thomas,  was  executed  and 
delivered  to  Johnson.  It  is  conceded  that 
Quillian  had  no  insurable  interest  in  the 
life  of  Thomas  at  the  time  this  contract  was 
entered  into.  The  former,  however,  insists 
that  as  the  policy  was  taken  out  by  Thomas 
on  his  own  life,  in  which  he  undoubtedly  had 
an  insurable  interest,  the  policy  itself  did 
not  evidence  any  wagering  contract,  and  that 
Thomas  had  a  right  to  assign  It  to  whom- 
soever he  saw  fit,  by  way  of  gift  or  in  pur- 
suance of  a  contract  of  sale  or  pledge.    In 
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sopport  of  this  positioii,  the  cases  of  Union 
Fraternal  League  y.  Walton,  109  €^a.  1,  34 
&  E.  317,  46  L.  R.  A.  424,  77  Am.  St  Rep. 
350,  and  Ancient  Order  United  Workmen  v. 
Brown,  112  Ga.  545,  37  8.  E.  890,  are  dted 
and  relied  on.     The  decision  in  neither  of 
these  cases  was  rendered  by  a  full  bench. 
As  to  the  correctness  of  the  doctrine  on 
which  these  decisions  were  based,  the  writer 
is  not  committed,  nor  does  he  wish  to  be 
understood  as  now  expressing  any  opinion 
on  the  subject    Suffice  It  to  say  that  it  does 
not  follow,  from  the  recognition  given  of 
that  doctrine,  that  one  who  holds  a  policy  of 
insurance  on  his  own  life  has  any  legal  right 
to  make  it  the  subject-matter  of  a  wagering 
contract  with  another  person,  whether  such 
person  has  or  has  not  an  insurable  interest  in 
his  life.     See  Exchange  Bank  y.  Loh,  104 
6a.  446,  81  S.  E.  459,  44  L.  R.  A.  372;   Mor- 
ris y.  Georgia  Co.,  109  Ga.  12,  34  S.  E.  378, 
46  L.  R.  A.  506.    The  court  below  held  that 
the  agreement  between  Qullllan  and  Thomas 
was  a  wagering  or  speculatiye  contract,  pure 
and  simple,  and  could  not  for  that  reason  be 
enforced  at  the  instance  of  the  former.    This 
was,  we  think,  the  correct  yiew  of  the  mat- 
ter, whether  the  writing  be  construed  by  it- 
self or  in  connection  with  the  oral  eyidenoe 
submitted  at  the  trial,  which  left  the  inten- 
tion of  the  parties  free  from  all  doubt    If 
Thomas  did  not  die  within  the  90-day  period, 
he  could,  but  was  not  bound,  to  redeem  or 
repurchase  the  policy  by  paying  to  Qullllan 
the  amount  advanced  to  pay  the  quarterljr 
premium.    If  Thomas  elected  to  redeem  on 
these  terms,  and  actually  did  so,  Qullllan 
would  make  nothing,  but  would  lose  interest 
on  the  money  advanced  by  him.    If  Thomas 
lived,  but  declined  to  redeem,  Qullllan  would 
lose  the  amount  advanced  and  Interest  there- 
on, while  Thomas  would  forfeit  all  interest 
in  the  policy,  if  the  premiums  thereafter  fall- 
ing due  were  not  paid.    The  "stake"  which 
Thomas  put  up  was  the  policy;  the  ''stake" 
put   up   by   Qullllan   was   $151.52   in  cash. 
These  stakes  were  placed  In  the  hands  of 
Johnson;  he  was,  in  gambling  parlance,  the 
"stakeholder."    The  uncertain  event  was  the 
death  of  Thomas.     He  bet  he  would  live, 
while  Qullllan  bet  he  would  die  within  the 
time  limited  without  redeeming  the  policy. 
Each  day  which  passed  lessened  the  chances 
of  Qullllan  to  win.     So  long  as  Thomas  de- 
layed taking  steps  to  redeem  his  stake,  he 
from  day  to  day  deliberately  took  the  chance 
of  losing  it  forever.    This  stake  was  of  value 
at  the  time  it  was  placed  in  the  hands  of  the 
stakeholder.    It  Is  true  that  the  policy  had 
to  be  kept  in  life  by  the  payment  of  a  past- 
due  premium,  but  it  was  not  for  that  reason 
valueless.     Had   the  subject-matter  of  the 
game  of  chance  been  a  horse  owned  by  Thom- 
as, it  also  would  have  had  to  be  fed;   and  if 
Qullllan  had  agreed  to  feed  it  for  90  days,  on 
condition  that  the  animal  was  to  be  his  if 
Thomas  died  within  that  period  without  re- 
deeming it  by  paying  its  board,  the  transac- 


tion would  be  neither  more  nor  less  than  a 
wager,  if  the  value  of  the  horse  was  out  of 
all  proportion  to  its  feed  bilL  The  game 
actually  played  was  for  high  stakes.  By 
risking  1151.52,  Qullllan  "stood  to  win"  an 
amount  in  the  neighborhood  of  ^,700,  after 
settling  with  Johnson  and  paying  |1,000  each 
to  two  of  Thomas'  children.  By  accepting 
and  getting  the  benefit  of  this  stake  of  $151.52 
in  ready  cash,  Thomas  "stood  to  win"  for  his 
estate  more  than  $9,800,  if  he  played  the 
game  well,  and,  anticipating  his  death  in 
time,  redeemed  the  policy  before  he  died 
within  the  90-day  period.  On  the  other 
hand,  both  "stood  to  lose."- 

We  cannot  differentiate  the  agreement  Into 
which  they  entered  from  an  ordinary  elec- 
tion bet,  which  certainly  comes  under  the 
definition  of  a  wagering  contract  McLen- 
nan v.  Whiddon,  120  Ga.  666«  48  S.  E.  201. 
Election  bets  are  often  ingeniously  contrived, 
and  more  or  less  cloaked  under  written 
agreements  touching  some  perfectly  legiti- 
mate subject-matter  of  contract,  the  real  de- 
sign of  them  being  to  make  the  reciprocal 
obligations  of  the  contracting  parties  de- 
pendent on  the  uncertain  event  of  the  suc- 
cess or  defeat  of  some  popular  candidate  for 
office.  See  collation  of  cases  under  the  head 
"Gaming"  In  Century  Eldition  of  American 
Digest,  vol.  24,  pp.  1538,  1539,  1543,  1544.  In 
other  instances  the  contract  is  made  depend- 
ent on  the  uncertainty  of  one  of  the  contract- 
ing parties  marrying  on  or  before  a  specified 
date.  Id.  3538,  citing  Chalfant  y.  Pay  ton, 
91  Ind.  202,  46  Am.  Rep.  586,  and  James  v. 
Jellison,  94  Ind.  292,  48  Am.  Rep.  151.  Such 
agreements  have  uniformly  been  held  to  be 
mere  wagers.  In  the  present  case  the  un- 
certain event  was  the  death  of  one  of  'the 
contracting  parties;  and  the  agreement  was 
in  no  sense  a  legitimate  contract  of  insur- 
ance, but  a  purely  speculative  and  wagering 
contract 

6.  On  the  argument  here^  counsel  for  the 
plaintiff  in  error  (Quilllan)  insisted  that  even 
were  this  true,  the  verdict  returned  under  the 
direction  of  the  court  should  not  be  permitted 
to  stand.  Inasmuch  as  the  parties  to  this  il- 
legal contract  were  in  pari  delicto;  Toll,  the 
complaining  executor,  stood  in  the  shoes  of 
Thomas,  and  therefore  the  court  could  not 
lend  its  aid  to  either  of  the  parties  really 
interested  in  the  distribution  of  the  proceeds 
of  the  policy,  but  should  have  left  them  as 
it  found  them.  We  recognize  the  correct- 
ness of  the  proposition  that,  as  a  general 
rule,  neither  a  court  of  law  nor  a  court  of 
equity  can  lend  its  aid  in  enforcing  an  il- 
legal contract  or  in  distributing  the  fruits 
thereof.  Garrison  y.  Burns,  98  Ga.  762,  26 
S.  E.  471;  Exchange  Bank  v.  Loh,  104  Ga. 
446  (3),  31  S.  E.  459.  44  L.  R.  A.  372.  How- 
ever, by  express  statute  in  this  state  (Civ. 
Oode  1895,  8  3671),  "money  paid  or  property 
delivered  up"  in  pursuance  of  a  gaming  con- 
tract "may  be  recovered  back  from  the  win- 
ner by  the  Ioser«  if  he  shall  sue  for  the  same 
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In  six  months  after  the  loss."  Thus,  money 
or  property  lost  In  betting  on  a  horse  race 
may  be  recovered,  it  suit  therefor  be  In- 
stituted  within  the  statutory  period.  Dyer 
V.  Benson^  69  Ga.  609;  Doyle  ▼.  Mclntyre, 
71  Ga.  673.  And  money  posted  as  a  wager 
on  the  result  of  an  election  may  be  recovered 
from  the  stakeholder  if,  after  notice  that  the 
bet  has  been  withdrawn,  he  nevertheless 
pays  It  over  to  the  winner  without  the  as- 
sent of  the  retracting  party.  McLennan  t. 
Whiddon,  120  Ga.  666,  48  S.  B.  201.  So, 
also,  may  money  be  recovered  from  an  agent 
by  a  principal  who  placed  the  money  in  the 
agent's  hands  for  the  Illegal  purpose  of  play- 
ing the  game  of  "futures."  Clarke  v.  Brown, 
77  Ga.  606,  4  Am.  8t.  Rep.  98.  In  the  case 
now  under  consideration  it  is  apparent  that 
Thomas,  had  he  lived,  could,  by  proper  legal 
proceedings,  have  compelled  Johnson,  the 
stakeholder,  to  surrender  to  him  the  insur- 
ance policy  posted  In  his  hands  as  a  stake, 
or,  In  the  event  Johnson  had  delivered  the 
policy  to  Quillian,  the  policy  could  have  beer 
recovered  from  him.  And  It  is  equally  ap- 
parent that,  had  Quillian  collected  the  ln9m-' 
ance  money  after  the  death  of  Thomas,  his 
executor.  Toll,  could  have  compelled  Quillian 
to  account  to  him  therefor,  in  an  action  at 
law  brought  within  six  months  after  Thomas 
died.  Instead  of  Instituting  such  an  ^ction. 
Toll,  as  executor,  at  once  brought  an  equi- 
table proceeding  to  prevent  Quillian  from 
collecting  the  Insurance  money,  alleging  that, 
if  he  were  permitted  to  collect  the  money, 
he  might  make  way  with  it,  and  It  could  not 
be  recovered  from  him.  Tbll  asserted  claim 
to  the  policy  itself,  as  the  property  which 
had  been  staked  by  Thomas,  and  resorted  to 
a  court  having  equity  Jurisdiction  In  order , 
that  this  claim  might  not  be  defeated  by  a 
payment  of  the  proceeds  of  the  policy  by  the 
insurance  company  to  the  winner,  Quillian. 
In  other  words,  Toll  relied  on  his  statutory 
right  to  recover  the  property  posted  and  lost 
by  Thomas  on  the  bet  he  made  that  he  would 
not  die  before  redeeming  his  policy,  and  the 
suit  brought  was  essentially  of  statutory 
parentage,  though  clothed  with  the  frills  of 
equitable  pleadings. 

7.  It  only  remains  to  Inquire  whether  or 
not  the  trial  court  did,  as  contended  by  coun- 
sel for  Quillian,  undertake  to  enforce  the 
terms  of  the  Illegal  contract  and  distribute 
the  fruits  thereof.  The  fund  in  controversy 
did  not  arise  from  the  illegal  agreement,  but 
was  the  proceeds  of  a  valid  policy  of  insur- 
ance on  the  life  of  Thomas.  It  was  kept  in 
life  by  the  payment,  in  behalf  of  Thomas,  of 
the  past-due  quarterly  premium;  Quillian 
paid  over  to  Johnson,  as  the  agent  of 
Thomas,  the  money  with  which  to  pay  this 
premium;  and  the  money  so  advanced  by 
Quillian  was  parted  with  by  him  under  the 
terms  of  the  illegal  agreement  between  him 
and  Thomas.  But  the  money  was  received 
by  the  Insurance  company  as  the  money  of 
Thomas,  which  it  in  fact  was  at  the  time  the 


premium  was  paid;  and,  though  it  came 
from  an  illegal  source,  this  fact  did  not  op- 
erate to  vitiate  the  policy.  The  insurance 
company  could  not  successfully  so  contend, 
nor  can  Quillian.  He  can  only  insist  that 
he  paid  over  the  money  on  a  wager,  and  has 
a  statutory  right  to  sue  and  reco^r  the 
same  from  Thomas'  executor.  The  court 
gave  him  credit  for  this  amount,  as  though 
he  had  brought  suit  and  established  bis  stat- 
utory right  to  recover  it.  The  court  also 
credited  him  with  the  aggregate  amount  he  • 
had  paid  to  Johnson  on  the  promissory  notes 
he  held  against  Thomas,  the  consideration 
of  which  was  money  which  Johnson  had  ad- 
vanced to  Thomas  to  enable  him  to  keep  up 
with  the  recurring  premiums  falling  due  on 
the  insurance  policy.  Quilllan's  purpose  in 
paying  off  these  notes  was  to  comply  with 
the  terms  of  his  illegal  contract  The  court, 
however,  did  not  allow  him  credit  therefor 
on  the  idea  that  he  had  to  this  extent  per- 
formed his  obligations  under  that  contract, 
but  upon  the  purely  equitable  theory  that 
these  notes  represented  a  valid  desnand 
against  the  estate  of  Thomas  which  Quillian 
had  discharged,  and  though  the  notes  had 
not  been  indorsed  to  him,  still  he  was  the 
equitable  owner  of  them,  and  was  subrogated 
to  all  the  rights  of  the  payee,  Johnson. 
Thus,  Quillian  received  out  of  the  proceeds 
of  the  policy  payment  of  every  legal  demand 
he  had  against  the  estate  represented  by  the 
plaintiff.  That  the  court  did  not  undertake 
to  enforce  the  terms  of  the  Illegal  contract 
is  evidenced  by  the  further  fact  that  two 
of  the  nominated  beneficiaries  thereunder  . 
("Grigsby  H.  Thomas,  IV,  and  Marie  Vir- 
ginia Thomas,*'  the  minor  children  of  the 
plaintiff's  testator)  were  entirely  ignored, 
and  Quillian  was  not  called  on  to  pay  either 
of  them  anything.  In  fact,  the  court  direct- 
ed the  Jury  to  find  that  the  entire  fund  re- 
maining after  the  credits  to  Quillian  were 
allowed  should  "be  paid  over  to  the  petition- 
er, as  the  executor  of  the  estate  of  G.  E. 
Thomas,  Jr."  To  this  estate  it  belongs,  and 
is  subject  to  the  claims  of  its  creditors  and 
to  those  of  the  beneficiaries  under  the  will  of 
the  plaintiff's  testator.  The  verdict  directed 
by  the  court  was  strictly  in  accord  with  the 
written  law,  with  equity,  and  with  good  con- 
science. 

We  have  not  overlooked  certain  assign- 
ments of  error  touching  the  admission. and 
rejection  of  testimony.  That  admitted  over 
the  objection  of  Quillian  related  to  a  conver- 
sation between  a  witness  and  Thomas,  be- 
fore his  death,  with  respect  to  his  right  to 
redeem  the  policy;  while  that  rejected  was 
offered  by  Quillian  for  the  purpose  of  show- 
ing that  he  did  not  make  a  loan  to  Thomas 
of  the  money  advanced  to  pay  the  overdue 
premium,  but  that  Thomas  sold  the  policy 
to  him  on  the  conditions  named  in  the  writ- 
ten agreement  between  them.  Irrespective 
of  the  testimony  admitted  over  the  objection 
of  Quillian,  a  verdict  such  as  that  directed 
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by  the  court  was  demanded,  and  the  admis- 
aion  of  the  testimony  rejected  could  not  have 
altered  the  inevitable  result  reached.  In- 
deed, as  has  already  been  stated,  the  case 
turned  on  the  construction  to  be  given  the 
written  agreement  evidencing  the  transac- 
tion.   • 

Judgment  on  main  bill  of  exceptions*  af- 
firmed;  on  cross-bill,  reversed. 


(122  Qa.  80) 

PATRICK  T.  COBB. 
(Sapreme  Court  of  Georgia.     Feb.  1,  1905.) 

LANDLORD  AND  TENANT— PBOCKKDINO  TO  EJECT 
—AMENDMENT— COUNTER    AFFIDAVIT. 

1.  An  issue  made  by  the  filing  of  a  counter 
affidavit  to  a  summary  proceeding  to  eject  a 
tenant,  under  Civ.  Code  1805,  S  4813  et  seg.,  is 
tenancy  or  no  tenancy,  and  the  question  of  the 
plaintiff's  title  is  not  involved. 

2.  While  an  equitable  amendment  might  be 
allowed  in  such  a  proceeding,  it  must  relate  to 
matters  which  are  germane  to  this  issue. 

3.  It  follows  that  a  counter  affidavit  setting 
up  that  the  deed  under  which  the  plaintiff  claims 
to.  derive  title  from  the  defendant  is  void,  and 
praying  for  a  cancellation  of  the  same,  is  not 
allowable. 

4.  Agency  cannot  be  established  by  the  decla- 
rations of  the  alleged  agent. 

[Bid.  Note. — For  cases  in  point,  see  voL  40, 
Cent  Dig.  Principal  and  Agent,  S  40.] 

5.  The  evidence  not  being  sufficient  to  estab- 
lish the  relation  of  landlord  and  tenant  between 
the  plaintiff  and  the  defendant,  it  was  error  to 
refuse  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Lowndes  Conn- 
.  ty;  R.  G.  Mitchell,  Judge. 

Action -by  M.  H.  Cobb  against  Margaret 
Patrick.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

W.  B.  Thomas  and  C.  L.  Smith,  for  plain- 
tiff in  error.  Wilcox  &  Johnson,  for  defend- 
ant in  error. 

COBB,  J.  This  was  a  proceeding,  under 
Civ.  Code  1895,  S  4813  et  seq.,  to  eject  a  ten- 
ant The  defendant  filed  a  counter  affldaTit^ 
and  offered  an  amendment  alleging  that  the 
plaintiff  claimed  title  under  a  sheriff's  deed 
purporting  to  sell  the  defendant's  property, 
and  that  the  same  was  void,  and  praying 
for  a  cancellation  of  the  deed.  This  amend- 
ment was  disallowed,  and  the  defendant  ex- 
cepted pendente  lite.  The  jury  returned  a 
verdict  in  favor  of  the  plaintiff,  and  the  de- 
fendant assigns  error  upon  the  refusal  to 
allow  the  amendment  to  her  counter  affidavit 
and  upon  the  refusal  to  grant  her  motion  for 
a  new  trial. 

The  issue  in  a  proceeding  of  the  character 
here  involved  is  tenancy  or  no  tenancy,  and 
under  our  system  equitable  amendments  may 
be  allowed  to  the  pleadings  of  either  party 
if  such  amendments  set  forth  facts  proper 
to  be  considered  in  the  determination  of  this 
issue.  But«  the  proceeding  being  statutory, 
the  defendant  cannot  by  counter  affidavit  in- 
ject into  the  case  an  issue  which  is  not  ger- 


mane to  that  involved  in  the  proceeding. 
Johnson  y.  Stancliff,  113  6a.  886,  39  S.  SL 
296.  The  cases  of  Ford  v.  HoUoway,  112  Ga. 
851,  38  S.  £.  373,  and  Wilkins  v.  Gibs<Hi,  113 
Ga.  31,  58,  38  S.  E.  374,  84  Am.  St  Rep.  20i, 
were  claim  cases,  and  the  equitable  amend- 
ments related  to  matters  which  were  ger- 
mane to  the  issue  of  subject  or  not  subject, 
which  is  the  only  issue  in  a^  statutory  claim 
proceeding.  There  was  no  error  in  disallow- 
ing the  amendment 

The  burden  was  upon  the  plaintiff  to  estab- 
lish the  existence  of  the  tenancy.  Unless 
this  was  done,  he  was  not  entitled  to  pursue 
the  remedy  which  he  was  seeking.  Henry  v. 
Perry,  110  Qa.  630,  36  S.  B.  87,  and  citations. 
The  only  evidence  offered  to  establish  the  re- 
lation of  landlord  and  tenant  between  the 
parties  was  the  declaration  of  a  son  of  the 
defendant  who  it  Is  claimed  was  her  agent, 
and  the  only  evidence  of  his  agency  con- 
sisted of  his  own  declarations.  The  court  err- 
ed in  admitting  evidence  of  these  declara- 
tions, and  should  have  granted  a  new  trial 
on  this  ground  as  well  as  on  the  ground  that 
the,  verdict  was  without  competent  evidence 
to  support  it 

Judgment  reversed.  All  the  Justices  oon- 
cnr. 


*  (122  Gku  61) 

COUNCIL  V.  TEAL. 
(Supreme  Court  of  Georgia.     Feb.  1,  190Sl) 

CONTRAOT—PEBFOBMANCE — ACTION  FOB  BBSACH 

— ^EVIDENCE— EXCLUSION — OFFEB  TO 

SHOW— INSTBUCTIONS. 

1.  In  the  absence  of  a  stipulation  to  the  con- 
trary, one  who  obligates  himself  by  written  con- 
tract to  bore  an  artesian  well  for  another  is  at 
liberty  to  fulfill  his  engagement  through  work- 

'  men  over  whom  he  places  a  superintendent  to 
direct  how  the  work  shall  be  done,  and  is  under 
no  obligation  to  himself  perform  any  of  the 
labor  or  to  give  his  personal  attention  to  the 
work. 

2.  Where  the  contractor  signs  the  contract  in 
his  own  name  as  an  individual,  he  may  prop- 
erly bring  suit  thereon  against  the  other  party 
to  compel  payment  for  the  work  done,  notwith- 
standing the  contractor  may  have  been  in  part- 
nership with  a  third  person  who  superintended 
the  boring  of  the  well,  and  who,  under  a  private 
understanding  between  them,  was  to  share  In 
the  profits  realized  from  the  undertaking. 

(Ed.  Note. — For  cases  in  point,  see  voL  88, 
Cent  Dig.  Partnership,  §  363.] 

3.  Though  the  boring  of  the  well  was  eon- 
tinued  after  water  had  been  reached*  the  party 
for  whom  it  was  being  drilled  cannot  complain 
that  work  was  not  then  stopped  at  his  request 
and  the  water  tested,  when  he  deferred  to  the 
opinion  of  the  supermtendent  that  the  supply 
was  insufficient,  and  permitted  him,  without  tar- 
ther  objection,  to  carry  on  the  work;  and  this 
is  true  notwithstanding  a  sufficient  supply  of 
water  was  subsequently  obtained  at  the  same 
depth  by  boring  another  well  at  a  point  but  a 
short  distance  away. 

4.  When  error  is  assigned  on  the  refusal  of  a 
trial  court  to  allow  a  witness  to  be  interrogated 
torching  a  given  subject  it  is  incumbent  on  the 
excepting  party  to  disclose  what  facts  be  sought 
to  elicit  from  the  witness,  in  order  that  it  may 
appear  whether  the  testimony  rejected  was  rele- 
vant to  the  issue  and  would  have  been  beneficial 
to  the  party  offering  the  same. 
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5.  When  a  Jury  fafla  to  reacb  a  yerdict  be- 
canae  one  of  the  jnrors  is  wedded  to  his  own 
opinion  concerning  the  law  of  the  case  and  re- 
fuses to  apply  to  the  facts  thereof  the  law  as 
given  in  charge  by  the  court,  it  is  proper  for 
the  trial  judge,  on  being  advised  as  to  why  the 
jury  are  unable  to  agree,  to  instruct  the  jury 
that  they  are  bound  by  their  oaths  as  jurors 
to  take  the  law  from  the  court  and  from  no 
other  source. 

(a)  For  no  reason  assigned  by  the  plaintiff  in 
error  did  the  court  err  in  the  instructions  given 
the  jury  upon  this  subject. 

6.  The  evidence  warranted  the  finding  In  fa- 
vor of  the  prevailing  party. 

(Syllabus  by  the  Court.) 

Brror  from  City  Court  of  Amerlcua;  C  R. 
Crisp.  Judge. 

Action  by  H.  R.  Teal  against  M.  B.  Council. 
Judgment  for  plaintiff,  and  both  parties 
bring  error.  Judgment  on  main  bill  of  ex- 
ceptions affirmed,  and  cross-bill  of  exceptions 
dismissed. 

Williams  &  Harper  and  Allen  Fort  &  Son, 
for  M.  B.  QpuncU.  B.  A.  Hawkins,  for  H.  B. 
Teal. 

EIVANS,  J.  On  August  SO,  1900,  H.  R.  Teal 
and  M.  B.  Council  entered  into  a  written  con- 
tract under  the  terms  of  which  the  former 
was  to  drill  an  artesian  well  on  the  farm  of 
the  latter,  commencing  with  casing  4^4  inch- 
es in  diameter,  and  finishing  with  casing  aa 
large  as  practicable,  the  work  to  be  com- 
menced as  near  the  1st  of  October  as  prac- 
ticable, and  to  be  pushed  to  completion  as 
fast  aa  practical.  It  was  stipulated  in  this 
contract  that  Teal  did  not  guaranty  the  well 
"to  flow  above  the  surface,"  but  was  to  be 
paid  *'one  dollar  per  foot  for  all  the  depth  of 
well  drilled,'*  and  that  Council  was  to  fur- 
nish the  necessary  casing,  and  was  to  board 
three  men  while  doing  the  work.  The  well 
was  commenced  and  partially  completed  un- 
der this  contract  On  July  3,  1901,  Teal  in- 
stituted an  action  against  Council,  alleging 
that,  after  the  well  had  been  drilled  to  a 
depth  of  461  feet,  the  defendant  declined  to 
furnish  any  more  casing,  and  plaintiff  was  in 
consequence  compelled  to  abandon  the  work; 
that  defendant  was  indebted  to  him  in  the 
sum  of  $451  under  the  contract  rate  of  $1 
per  foot  for  all  the  depth  of  well  drilled,  and 
also  in  the  sum  of  $5.80  for  certain  material 
furnished  at  defendant's  request,  which 
amounts  the  defendant  refused  to  pay.  An 
answer  was  filed  by  Council,  in  which  he  ad- 
mitted the  execution  of  the  written  contract, 
a  copy  of  which  was  attached  to  the  plain- 
tiff's petition,  but  asserted  that  the  writing 
did  not  set  forth  the  entire  contract,  and  that 
he  had  not  committed  the  alleged  breach 
thereof,  nor  was  he  indebted  to  the  plaintiff 
in  any  amount  save  as  to  the  item  of  $5.80 
for  material  furnished.  The  defendant  also 
filed  a  special  plea,  wherein  he  averred  that 
the  plaintiff  had  himself  in  various  particu- 
lars violated  the  contract,  that  the  well  had 
not  been  drilled  in  a  skillful  or  workmanlike 
manner,  waa  totally  worthless,  and  that  the 


plaintiff's  failure  to  perform  his  obligations 
under  the  contract  had  endamaged  him  (the 
defendant)  in  the  sum  of  $1,000.  A  portion 
of  this  plea  was,  on  demurrer  by  the  plain- 
tiff, stricken  by  the  court,  and  the  defendant 
filed  exceptions  pendente  lite  to  its  judg- 
ment. Like  exceptions  were  filed  by  the 
plaintiff  to  the  refusal  of  the  court  to  strike 
other  portions  of  the  defendant's  plea.  The 
case  was  then  tried  on  its  merits,  and  result- 
ed in  a  verdict  for  the  plaintiff,  whereupon 
the  defendant  made  a  motion  for  a  new  trial, 
which  was  overruled.  He  sued  out  a  bill 
of  exceptions,  in  which  he  assigns  error  on 
striking  part  of  his  special  plea,  as  well  as 
upon  the  judgment  overruling  his  motion  for 
a  new  trial.  The  plaintiff,  in  a  cross-bill  of 
exceptions,  complains  of  the  refusal  of  the 
court  to  strike  other  portions  of  this  plea. 

1.  The  defendant  stated  in  his  plea  that 
he  "expected  and  understood"  that  the  plain- 
tiff would  give  his  personal  attention  to  the 
boring  of  the  well,  and  that  one  inducement 
for  making  the  contract  was  the  reputation 
of  the  plaintiff  in  regard  to  boring  artesian 
wells;  but  the  plaintiff,  instead  of  giving 
personal  attention  to  the  matter,  turned  the 
same  over  to  one  Brewer,  who  was  of  a  dis- 
agreeable and  arbitrary  disposition,  and  from 
whom  defendant  could  get  no  satisfaction  in 
regard  to  the  progress  of  the  work.  The 
court  very  properly  struck  this  allegation. 
The  defendant  did  not  undertake  to  aver  that 
the  plaintiff  had  agreed  to  give  personal  at- 
tention to  the  work,  nor  to  have  it  done  by 
an  agent  whose  disposition  was  irreproach- 
able, and  from  whom  the  defendant  "could 
get  satisfaction"  as  to  the  progress  made. 
The  written  contract  sued  on  certainly  does 
not  so  stipulate.  The  present  case  does  not 
fall  within  the  rule  stated  in  Tifton,  etc.,  Ry. 
go.  V.  Bedgood,  116  Ga.  945,  43  S.  E.  257,  that 
"contract  rights  coupled  with  liabilities,  or 
involving  a  relation  of  personal  confidence 
between  the  parties,  cannot  be  transferred  to 
a  third  person  by  one  of  the  parties  to  the 
contract  without  the  assent  of  the  other." 
Our  Code  provides  that  "whatever  one  may 
do  himself  may  be  done  by  an  agent,  except 
such  personal  trusts  in  which  special  con- 
fidence is  placed  on  the  skill,  discretion,  or 
judgment  of  the  person  called  in  to  act" 
Civ.  Code  1895,  §  2999.  To  contract  to  drill 
an  artesian  well  does  not  involve  any  per- 
sonal trust,  any  more  than  to  contract  to 
dig  a  ditch  or  to  erect  a  building;  and,  in 
the  absence  of  a  stipulation  to  the  contrary, 
the  contractor  may  perform  his  contract  ob- 
ligations through  agents,  being  accountable, 
of  course,  for  the  manner  in  which  they 
prosecute  the  work.  The  "personal  trusts" 
referred  to  in  the  above-cited  section  of  our 
Code  are  those  arising  out  of  a  fiduciary  re- 
lation, such  as  the  relation  between  princi- 
pal and  agent,  and  the  like;  and  that  section 
has  no  application  to  the  contractual  relation 
existing  between  the  parties  to  an  agree- 
ment under  the  terma  of  wMch  one  of  thorn 
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obligates  blmself  to  accomplish  a  given  task, 
not  alone  or  in  person,  but  through  workmen 
in  his  employ.  The  written  contract  declared 
on  in  the  present  case  on  its  face  negatives 
the  idea  that  Teal  was  to  himself  perform 
the  labor  incident  to  the  boring  of  the  well, 
,  and  contains  no  stipulation  that  he  was  to 
personally  superintend  the  work.  This  be- 
ing true,  Council  had  no  ground  on  which  to 
base  his  expectation  and  understanding  that 
Teal  would  give  his  personal  attention  to 
the  boring  of  the  well.  Civ.  Code  1896.  { 
3724. 

Other  allegations  in  the  defendant's  plea 
were  stricken  by  the  court,  and  exception 
was  taken  to  its  action  in  so  doing;  but,  in 
the  brief  and  argument  filed  in  behalf  of  the 
plaintiff  in  error,  no  insistence  Is  made  that 
the  court  committed  error  in  striking  these 
allegations,  and  the  assignments  of  error 
touching  them  are  therefore  to  be  treated  as 
having  been  abandoned. 

2.  After  the  plaintiff  had  announced  clos- 
ed, the  defendant  made  a  motion  for  a  non- 
suit on  the  ground  that,  "if  a  case  was  made 
out  at  all  and  any  one  was  entitled  to  re- 
cover, it  was  the  firm  of  H.  R.  Teal,  com- 
posed of  H.  R.  Teal  and  M.  N.  Brewer,  and 
not  H.  R.  Teal  in  his  individual  capacity.*' 
The  contention  of  the  defendant  was  that 
the  testimony  disclosed  that,  at  the  time 
the  written  contract  was  executed,  Teal  and 
Brewer  were  partners,  and  that  Brewer  was 
Jointly  interested  with  Teal  In  the  fruits  of 
that  contract  There  was  no  assignment  to 
Brewer  of  any  interest  in  the  contract,  and, 
it  having  been  executed  in  the  name  of  Teal 
as  an  individual,  the  suit  thereon  was  prop- 
erly brought  in  his  name.  Relatively  to 
Council,  the  firm  of  which  Brewer  and  Teal 
were  members  was  an  entire  stranger  to  the 
contract,  and  in  undertaking  to  carry  oat 
its  terms  Brewer  acted  merely  as  the  agent 
df  Teal,  notwithstanding  any  private  under- 
standing between  him  and  Teal  that  they, 
as  partners,  should  share  the  profits  realized. 
The  trial  Judge  rightly  declined  to  grant  a 
nonsuit,  and  very  properly  instructed  the 
Jury  as  to  the  relation  Brewer  bore  to  Coun- 
cil and  Teal  while  engaged  in  carrying  on 
the  work  as  the  representative  of  Teal. 

3.  Complaint  is  made  in  the  motion  for  a 
new  trial  of  the  refusal  of  the  court  to  per- 
mit the  defendant  to  testify  that  *'Bince 
Brewer  had  left  defendant's  place  he  had 
another  well  bored  near  and  in  close  prox- 
imity to  the  hole  bored  by  Brewer,  and  that 
he  had  an  abundant  supply  of  water  at  the 
same  depth  at  which  he  told  Brewer  to 
stop."  This  testimony  was  offered  in  sup- 
port of  the  defendant's  plea  of  "unskillful 
management  on  the  part  of  plaintiff."  The 
evidence  discloses  that,  when  '*the  hole  bored 
by  Brewer"  had  reached  a  depth  of  some 

\  200  feet,  water  had  been  struck,  and  the 
defendant  had  requested  him  **to  stop  and 
test  it,"  saying  he  was  satisfied  that  was 
tho  water  he  wanted,  but  that  Brewer  had 


peremptorily  replied  that  defendant  **dldn*t 
know  anything  about  It,"  while  he  (Brewer) 
"knew  all  about  It."  The  evidence  further 
shows,  however,  that  the  defendant  waived 
the  point  by  deferring  to  Brewer's  Judgment 
In  the  matter,  furnishing  additional  casing 
called  for  by  him,  and  permitting  him  to 
continue  the  boring.  This  being  so,  the  de- 
fendant can  take  no  advantage  from  the 
fact  that  he  "tried  to  get  Brewer  to  stop 
and  test"  the  water  reached.  Furthermore, 
the  defendant  did  not  offer  to  show  that  this 
water  came  from  the  same  stream  which 
had  been  struck  when  the  well  subsequently 
bored  reached  a  depth  of  200  feet  The  testi- 
money  rejected  would  not  have  warranted 
the  Inference  that  such  was  the  truth  of 
the  matter,  for  it  is  a  fact  quite  univer- 
sally known  that  underground  streams  of 
water,  varying  in  volume  and  wholly  inde- 
pendent of  each  other,  may  exist  in  close 
proximity  to  one  another  at  a  given  depth 
beneath  the  surface. 

4.  Error  is  also  assigned  on  the  refusal 
of  the'  court  to  "allow  defendant  to  show 
by"  certain  named  witnesses  "what  a  weU 
was."  The  motion  for  a  new 'trial  does  not 
disclose  what  facts  the  defendant  expected 
to  elicit  from  these  witnesses,  so  we  are 
unable  to  determine  the  relevancy  of  the 
testimony  rejected,  or  whether  it  would  have 
been  beneficial  or  otherwise  to  the  defendant 
Such  an  indefinite  assignment  of  error  can- 
not be  considered.  Allen  y.  Kesaler,  120  6a. 
319,  47  8.  E.  900. 

6.  After  the  Jury  had  retired  to  make  a 
verdict  and  had  deliberated  over  the  case 
for  about  four  hours,  they  sent  a  request 
to  the  court  to  be  recharged  as  to  certain 
questions  of  law,  with  which  request  the 
court  complied.  One  of  the  Jurors,  who  had 
at  one  time  practiced,  law,  "attempted  to 
argue  the  matter  with  the  court,"  saying  he 
knew  something  of  the  law.  He  was  sup- 
pressed. The  Jury  again  retired,  but  were 
unable  during  the  ensuing  night  to  agree  on 
a  verdict  On  the  following  morning  the 
court  sent  for  the  Jury,  and  was  advised 
by  the  foreman  that  they  stood  11  to  1,  and 
that  it  was  still  a  questl<Hi  of  law  that  was 
troubling  the  Jury.  On  Inquiry,  the  court 
ascertained  that  the  trouble  related  to  the 
same  matters  as  to  which  the  Jury  had  been 
recharged  on  the  night  preceding,  and«  be- 
lieving one  of  the  Jurors  was  still  applying 
his  own  legal  opinion  instead  of  accepting 
the  law  from  the  court,  the  presiding  Judge 
in  positive  terms  informed  the  Jury  that 
they  were  bound  by  their  oaths  to  get  the 
law  from  the  court  and  from  no  other 
source  whatever,  as  they  were  merely  Judges 
of  the  facts  and  had  nothing  to  do  with  the 
law.  Complaint  Is  made  that  the  court  so 
instructed  the  Jury  of  Its  own  motion,  with- 
out any  request  from  the  Jury  or  from  coun- 
sel on  either  side.  This  complaint  te  de- 
void of  merit. 

It  further  appears  that,  after  the  Jury  bad 
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been  Instructed  as  above  stated,  the  fore- 
man asked  if  the  jury  had  "anything  to  do 
with  the  equity  of  the  case,"  and  that  the 
trial  judge  replied:  ^I  have  charged  you  as 
plainly  as  I  know  hog^,  as  the  English  words 
will  make  it,  that  you  hare  nothing  to  do 
whatever  with  the  law  except  what  I  tell 
you  l8  the  law.*'  In  the  motion  for  a  new 
trial  it  Is  asserted  that  the  court  erred  In 
the  part  it  took  in  so  replying  to  the  fore- 
man, "same  being  contrary  to  law."  This 
general  complaint  presents  no  question  on 
which  we  can  Intelligently  pass,  no  reason 
being  assigned  by  the  complaining  party  as 
to  why  he  characterlEep  the  action  taken  by 
the  court  as  being  contrary  to  law.  Roberts 
T.  Keeler,  111  Oa.  181,  36  S.  E.  617;  Turner 
T.  Alexander,  112  Oa.  820,  38  S.  E.  35.  We 
can  only  in  like  general  terms  reply  that  for 
no  reason  pointed  out  and  insisted  on  by 
the  plaintiff  in  error  did  the  court  commit 
any  error  prejudicial  to  him. 

6.  As  to  the  general  grounds  of  the  mo- 
tion, in  which  the  verdict  is  assailed  as  be- 
ing contrary  to  the  evidence  and  without 
evidence  to  support  it,  suffice  it  to  say  that 
the  finding  of  the  jury  was  fully  warranted. 

Judgment  on  main  bill  of  exceptions  af- 
firmed; cross-bill  of  exceptions  dismissed. 
All  the  Justices  concur. 


022  Ga.  70) 

SAUSST  &  HUXFORD  ▼.  WEBKa 
(Supreme  Court  of  Oeorgia.     Feb.  1,  190&) 

RONNSOOnABUI    NOTE>— ACTION— IND0B8XB— 
OUABANTOft— VENUS. 

1.  A.,  the  payee  of  a  nonnegotiable  promis- 
sory note,  sued  B.  and  C,  who  resided  in  dif- 
ferent coanties,  in  the  county  of  the  residence 
of  B.  The  petition  alleged  that  B.  was  maker, 
and  G.  indorser.  On  the  back  of  the  note  the 
name  of  C.  was  signed  in  blank.  A  demurrer 
was  filed,  averring  that  C.  was  not  an  indorser, 
but  a  guarantor,  and  could  not  be  sued  on  the 
note  in  the  countv  of  B.'8  residence.  Held  that, 
under  the  allegations  of  the  petition,  O.  was  an 
indorser,  and  suable  in  the  same  action  with  B. 
in  the  county  of  the  latter 's  residence,  but  that 
the  averment  in  the  petition  would  not  preclude 
G.  from  pleading  ana  proving  that,  according  to 
the  intention  and  agreement  of  the  parties,  his 
relation  to  the  paper  was  not  that  of  indorser. 

(Syllabus  by  the  Gourt) 

Brror  from  Gity  Ck>urt  of  Moultrie;  W.  8. 
Humphreys,  Judge. 

Action  by  J.  S.  Weeks  against  Saussy  & 
Huxford.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

Saussy  &  Saussy,  for  plaintifTs  in  error. 
Shlpp  &  Kline,  for  defendant  in  error. 

GOBB,  J.  Weeks,  the  payee  in  a  nonne- 
gotiable note  payable  at  the  Gltizens'  Bank, 
brought  a  petition  In  the  dty  court  of  Moul- 
trie, alleging  that  Davis  &  Hatchett,  a  part- 
nership composed  of  persons  residing  in  Gol- 
qnltt  county,  as  makers,  and  Saussy  &  Hux- 
ford,  a  partnership  composed  of  persons  not 
residing  In  Golquitt  county,  as  Indorsers, 


were  indebted  to  him  in  a  stated  sum.  Da- 
vis &  Hatchett  appear  as  makers  on  the 
note,  and  the  name  of  the  partnership,  Saus- 
sy &  Huxford,  appears  in  blank  upon  the 
back  of  the  paper.  A  demurrer  to  the  peti- 
tion was  filed,  averring  that  the  relation  of 
Saussy  &  Huxford  to  the  paper,  on  the  face 
thereof,  was  that  of  guarantors,  and  that 
as  such,  they  were  not  suable  in  the  same 
action  with  the  makers,  in  the  county  of  the 
residence  of  the  latter.  The  demurrer  was 
overruled,  and  Saussy  &  Huxford  excepted. 
Where  one  who  is  neither  maker  nor  pay- 
ee of-  a  nonnegotiable  promissory  note  writes 
his  name  on  the  back  of  the  note,  either  be- 
fore or  after  delivery  to  the  payee,  he  be- 
comes liable  as  indorser,  guarantor,  auker, 
or  surety,  according  to  the  intention  and 
agreement  of  the  parties  at  the  time  he  signs 
the  paper.  See  7  Gyc.  673,  674.  The  deci- 
sions are  by  ho  means  uniform,  and  some 
draw  a  distinction  between  cases  where  the 
signature  is  placed  on  the  note  before  and 
after  delivery,  but  we  think  the  rule  above 
stated  the  correct  one.  It  seems  to  grow 
out  of  the  principle  of  the  decision  in  Josey 
V.  BushJn,  109  Ga.  319,  84  S.  E.  558,  77  Am. 
St  Rep.  377,  where  It  was  held  that  the 
payee  of  a  nonnegotiable  promissory  note 
does  not  become  liable  as  Indorser  merely 
by  writing  his  name  on  the  back  of  it  but 
that  proof  may  be  made  of  the  actual  agree- 
ment under  which  the  signature  was  placed 
on  the  note.  See,  also,  In  this  connection, 
National  Bank  v.  Leonard,  91  Oa.  805,  18 
S.  E.  82.  The  decision  in  Gochran  v.  Strong, 
44  Ga.  636,  has  been  dted  by  some  of  the 
law  writers  as  authority  for  the  proposition 
that,  where  the  payee  In  a  nonnegotiable 
contract  signs  a  written  assignment  on  the 
back  of  the  note,  he  becomes  liable  neither 
as  Indorser  nor  guarantor,  and  cannot  be 
sued  in  the  same  action  with  the  maker. 
That  was  a  decision  by  two  Judges,  and  the 
proposition  Just  stated  was  announced  in 
the  syllabus;  but  bi  the  opinion  subse<]|^uent- 
ly  written,  Judge  Montgomery  ex^fresses 
doubt  as  to  the  correctness  of  the  proposition 
announced  in  the  syllabus,  and  cites  author- 
ities as  supporting  a  contrary  view.  The 
rule  as  above  announced  does  not  differ  ma- 
terially from  the  rule  which  prevails  in  cas- 
es of  negotiable  instruments.  In  both  the 
real  relation  of  the  person  whose  signature 
is  placed  in  blank  on  the  back  of  the  instru- 
ment is  governed  by  the  intention  and  agree- 
ment of  the  parties.  See  Benson  v.  Ware- 
house Go.,  99  Ga.  $08,  25  S.  B.  645;  Booth 
V.  Huff,  116  Ga.  8,  42  S.  E.  881,  94  Am.  St 
Rep.  98;  Atkinson  v.  Bennett  103  Ga.  508, 
80  S.  B.  599.  In  the  present  case  the  peti- 
tion alleges  distinctly  that  Saussy  &  Hux- 
ford were  indorsers,  and  this  is,. in  effect 
an  allegation  that  they  placed  their  names 
upon  the  back  of  the  note  under  an  agree- 
ment and  with  the  intention  to  become 
bound  in  that  capacity.  If  they  are  indors 
era,  they  can  be  sued  Jointly  with  the  mak- 


SIO 


49  SOUTHEASTERN  RBPORTBB. 


(6& 


era  In  the  county  of  the  latter^s  residence. 
It  Is  Immaterial  whether  the  note  was  pay- 
able at  a  chartered  hank  or  not,  for  no 
qnestion  Is  raised  by  the  demurrer  as  to  pro- 
test and  notice.  If  the  true  relation  of  the 
plaintiffs  in  error  is  not  as  alleged  in  the 
petition,  they  can  plead  and  prove  it  at  the 
trial. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(122  Ga.  8) 

BRINSON  ▼.  EXLBY. 
(Supreme  Court  of  Oeorgia.    Jan.  30,  1905.) 

AQBNCY—IN8TBUCTI0NS— ACTION    FOB    DECErT. 

1.  Under  the  peculiar  facts  of  the  present 
case  the  charge  to  the  effect  that  in  determining 
the  question  of  agency  the  jury  should  look  to 
all  the  past  conduct  of  the  defendant  was  mis- 
leading and  confusing  in  its  tendency. 

2.  The  fact  that  the  defendant  assumed  to  act 
as  the  agent  of  the  plaintiff,  if  in  fact  there 
was  no  agency,  would  not  entitle  the  plaintiff 
to  recover  in  an  action  of  deceit. 

S.  In  an  action  of  deceit  based  entirely  upon 
the  contention  that  the  relation  of  principal 
and  agent  existed  between  the  plaintiff  and  the 
defendant,  it  was  error  to  charge  the  jury  that, 
if  there  were  confidential  relations  between  the 
parties  other  than  that  of  principal  and  agent, 
and  the  defendant  violated  the  confidence  re- 
posed in  him  to  the  damage  of  the  plaintiff,  the 
latter  would  be  entitled  to  recover. 

4.  While  we  are  not  prepared  to  hold  that  it 
was  erroneous,  as  an  expression  of  opinion,  for 
the  court,  in  stating  the  contentions  of  the  par- 
ties, to  charge  that  "the  plaintiff  *  *  *  has 
sued  ♦  •  *  to  recover  dama^pes  on  account 
of  loss  he  sustained  by  the  deceitful  conduct  of 
his  agent,  the  defendant,''  the  language  used 
was  not  as  guarded  as  it  should  have  been. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Bainbridge;  B. 
B.  Bower,  Judge. 

Action  by  F.  A.  Exley  against  Simeon 
Brinson.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

T.  S.  Hawes  and  A.  Q.  Powell*  for  plaintiff 
in  error.  Donalson  &  Donalson,  for  defend- 
ant ^n  error. 

CANDLER,  J.  Bzley  lived  in  Effingham 
county,  and  owned  a  lot  of  land  in  Decatur 
county.  Brinson  had  formerly  been  his 
agent  to  look  after  the  land  and  return  it  for 
taxes,  and  according  to  the  allegations  of  the 
petition  his  agency  continued  until  the  time 
of  the  transaction  out  of  which  this  suit 
arose.  Exley  alleges  that  Brinson,  as  his 
agent,  was  offered  $500  for  the  land;  that 
he  concealed  the  fact  of.  this  offer  from  him, 
and  by  false  and  deceitful  representations  as 
to  the  value  of  the  land  persuaded  him  to 
sell  it  to  one  Smith  for  $200;  and  that  Smith 
immediately  afterwards  sold  it  for  $750,  di- 
viding with  Brinson  the  profit  thereby  de- 
rived. He  further  alleges  that  the  sale  to 
Smith,  which  was  induced  by  Brinson,  was 
part  of  a  fraudulent  scheme  to  persuade  him 
to  sell  the  land  at  far  less  than  its  real  value, 
so  that  it  might  be  resold  at  a  large  profit; 
and  be  raes  Brinson  as  his  agent  for  $560, 


the  difference  between  tlie  amount  Smith  re- 
ceived for  the  land  and  what  he  paid  for  it 
In  his  answer  Brinson  denies  that  he  was 
ever  the  agent  of  Exley,  except  to  return  the 
land  for  taxes,  and  avers  that  this  was  done 
merely  as  a  matter  of  accommodation.  He 
avers  that  he  wrote  to  Exley,  and  asked  him 
what  he  would  take  for  the  land,  and  that 
Exley  replied  that  he  would  sell  it  to  him  or 
anybody  else  for  $200;  that,  acting  upon 
this  letter,  he  bargained  the  lot  of  land  to 
Smith  for  $200,  subject  to  the  approval  of 
Exley;  and  that  thereupon  Exley  voluntar- 
ily made  a  deed  to  the  land  to  Smith.  He 
denies  that  he  made  any  false  representa- 
tions to  Exley,  or  that  he  received  any  bene- 
fit whatever  from  the  transaction.  On  the 
vital  question  of  agency  the  evidence  at  the 
trial  was  somewhat  in  conflict,  as  was  also 
the  case  in  regard  to  other  issues  involved. 
The  Jury  found  for  the  plaintiff  the  full 
amount  sued  for.  The  defendant  moved  for 
a  new  trial,  which  was  refused,  and  he  ex- 
cepted. 

1.  Error  is  assigned  upon  the  following 
charge  of  the  court:  "In  determining  the 
question  as  to  whether  he  was  the  agent, 
look  to  the  testimony,  to  all  of  his  past  con- 
duct of  the  defendant  Mr.  Brinson,  as  to 
what  communications  passed  between  them 
— ^between  the  plaintiff  and  the  defendant — 
that  has  been  put  in  evidence  here  before 
you."  In  view  of  the  evidence  introduced  on 
the  trial,  and  of  the  peculiar  circumstances 
of  this  case,  we  are  of  the  opinion  that  this 
charge,  if  not  erroneous,  was  at  least  con- 
fusing in  its  tendency.  Brinson  admitted 
having  formerly  acted  as  agent  for  EiXley, 
but  contended  that  whatever  agency  once  ex- 
isted had  terminated  several  years  before 
the  sale  of  this  land,  and  that  in  this  par- 
ticular transaction  he  was  in  no  sense  E<x- 
ley's  agent  If  this  evidence  was  to  be  be- 
lieved, it  is  clear  that  the  Jury  would  not  be 
authorized  to  consider  "all  of  the  past  con- 
duct of  the  defendant"  in  determining  wheth- 
er he  was  at  the  time  under  investigation  the 
agent  of  the  plaintiff. 

2.  Complaint  is  likewise  made  of  the  fol- 
lowing charge:  "He  should  act  in  the  mat- 
ter in  perfect  good  faith  towards  that  prin- 
cipal, if  he  was  his  agent;  and  it  would 
make  no  difference  whether  he  was  the 
general  agent  of  Exley  for  a  long  time  ago, 
or  whether  he  assumed  at  the  time  of  the 
sale  this  relation.  If  he  assumed  to  act  as 
his  agent  at  the  time  the  sale  was  gotten  up, 
he  would  be  Just  as  much  his  agent  as  If  he 
had  been  his  agent  all  the  time."  The  gist 
of  an  action  like  the  present  is  the  confi- 
dential relation  of  j)rincipal  and  agent  The 
right  of  action  rests  upon  the  confidence 
which  a  principal  is  bound  to  repose  in  his 
agent  in  regard  to  matters  peculiarly  within 
the  knowledge  of  the  agent,  and  not  known 
to  the  principal.  If,  therefore,  one  assumes 
to  act  as  the  agent  of  another  when  he  is  not 
in  fact  his  agent,  the  other  cannot  hold  him 


Ga.) 


WHIDBY  ▼.  STATE. 


811 


liable  in  an  action  of  deceit,  for  there  Is  ab-  | 
sent  tbat  essential   element   of   confidence 
abused.     For  this  reason  the  charge  just 
quoted  is  also  error. 

3.  The  court  further  erroneously  charged 
the  Jury  that  they  might  look  to  the  evidence 
to  see  if,  regardless  of  the  question  of  agency, 
such  confidential  relations  had  been  estab- 
lished between  the  parties  as  led  Exley  to 
trust  Brinson  In  regard  to  the  land,  and 
Brinson  had  violated  tbat  confidence  to  the 
damage  of  Bxley,  and  that,  if  they  so  found, 
their  verdict  should  be  for  the  plaintlflf.'  The 
plaintiff's  petition  was  grounded  upon  the 
theory  that  Brinson  was  his  agent,  and  ipso 
facto  bound  to  divulge  any  information  that 
he  might  possess  in  regard  to  the  subject- 
matter  of  the  agency.  There  were  no  alle- 
gations that  any  confidential  relations  ex- 
isted between  the  parties  other  than  was 
brought  about  by  the  alleged  agency,  and  it 
was  error  to  give  to  the  jury  a  charge  not 
warranted  by  the,  pleadings. 

4.  The  court  charged  the  jury  as  follows: 
"Gentlemen  of  the  jury,  the  plaintiff,  Mr. 
Exley,  has  sued  Mr.  Brinson  to  recover  dam* 
ages  on  account  of  loss  he  sustained  by  the 
deceitful  conduct  of  his  agent,  the  defend- 
ant, S.  Brinson.**  It  is  alleged  that  this 
charge  was  erroneous,  as  containing  an  ex- 
pression of  opinion  as  to  the  two  vital  ques- 
tions at  issue,  viz.,  agency  and*  deceit  It 
is  apparent  that  the  judge  was  merely  stat- 
ing the  contentions  of  the  parties  in  giving 
this  charge;  and,  while  this  statement  was 
somewhat  unhappily  expressed,  we  are  not 
prepared  to  say  that  it  was  sufllciently  so  to 
require  the  grant  of  a  new  trial. 

The  remaining  grounds  of  the  motion  for 
a  new  trial  complain  of  various  charges  of 
the  court,  and  of  the  failure  to  charge  cer- 
tain legal  principles  which  it  is  contended 
were  pertinent  While  some  of  the  language 
used  in  the  charges  complained  of  was  not 
altogether  apt,  we  are  not  prepared  to  say 
that  any  of  the  grounds  except  those  already 
noted  disclose  error  of  sufficient  importance 
to  require  the  grant  of  a  new  trial.  There 
does  not  appear  to  have  been  any  written 
request  to  charge,  the  failure  to  give  which  is 
alleged  to  have  been  error,  and  therefore 
such  '^failure"  will  not  be  held  error. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(121  Oa.  688) 

WHIDBX  T.  STATB. 

(Supreme  Court  of  Georgia.    Jan.  26,  1905.) 

IITCEfirr— AOOOHPLICE— INSTBUCTIONS— 
COERCION— EVIDENCE. 

1.  A  woman  wko  consents  to  an  act  of  sexnal 
intercourse  which  is  incestuous  Is  an  accomplice 
of  the  man.  This  rule  is  not  varied  where  some 
coercion  is  used  by  the  man,  but  not  of  a  char- 
acter to  make  the  case  one  of  rape. 

2.  Accordingly,  on  the  trial  of  one  indicted 
for  Incestuous  adultery,  it  was  error 'to  charge 
as  follows:  "If  you  should  find  that  the  will 
of  the  party  was  coerced  to  tbat  extent  where 


she  did  not  consent,  if  it  did  not  amount  to  suf- 
ficient force  to  make  it  rape,  then  it  is  for  you 
to  say  whether  or  not  she  was  an  accomplice." 
This  charge  is  also  confusing  in  its  tendency, 
for.  if  the  will  of  the  woman  was  "coerced  to 
that  extent  where  she  did  not  consent,"  the  case 
is  necessarily  one  of  rape. 

3.  It  is  also  error,  on  the  trial  of  such  a  case, 
to  admit  evidence  that  the  accused  had  frequent- 
ly administered  to  the  daughter  with  whom  he 
is  charged  to  have  committed  incestuous  adultery 
severe  whippings  with  a  cowhide,  there  being 
nothing  in  tne  evidence  to  connect  these  whip- 
pings with  the  offense  for  which  the  accused  Is 
being  tried,  and  their  natural  tendency  being 
to  prejudice  the  jury  against  him. 

(Syllabus  by  the  Court) 

EJrror  from  Superior  Court,  Irwin  County; 
D.  M.  Rbberts,  Judge. 

J.  B.  Whidby  was  convicted  of  incestuous 
adultery,  and  brings  error.    Reversed. 

Z.  Bass,  J.  H.  Martin,  and  Warren  Grice, 
for  plaintiff  in  error.  J.  F.  De  Lacy  and 
B.  D.  Graham,  Sols.  Gen.,  for  the  State. 

CANDLBB,  J.  The  accused  was  tried  up- 
on an  indictment  charging  him  with  incest- 
uous adultery  with  his  daughter,  and  was 
convicted.  He  moved  for  a  new  trial,  which 
was  refused,  and  he  excepted. 

1,  2.  An  act  of  sexual  intercourse  must 
necessarily  be  either  with  or  vrithout  the 
consent  of  the  female.  If  it  is  accomplished 
forcibly,  and  without  her  consent,  the  act  is 
rape.  If  it  be  with  her  consent,  even  though 
some  coercion  be  used  to  procure  that  con- 
sent, and  the  intercourse  is  illegal,  the  crime 
is  adultery  or  fornication,  as  the  case  may 
be.  Mathews  v.  State,  101  Ga.  547,  29  S. 
B.  424;  Taylor  y.  State,  110  Ga.  151,  35  8. 
B.  161  (6).  If  the  latter,  and  it  is  incestuous 
in  character,  the  woman  is  an  accomplice 
of  the  man.  Solomon  v.  State,  113  Ga.  192, 
38  S.  B.  332;  Yother  v.  State,  120  Ga.  204, 
47  S.  K  555.  The  law  recognizes  no  inter- 
mediate degree  of  force  in  the  accomplish- 
ment of  an  illegal  act  of  sexual  intercourse 
which  is  suflScient  to  accomplish  the  act 
contrary  to  the  consent  of  the  female,  and 
yet  not  constitute  the  crime  of  rape.  For 
these  reasons  the  charge  referred  to  in  the 
second  headnote^  was  erroneous.  The  pe- 
culiar vice  of  the  charge  lay  in  the  fact  that 
in  this  case  there  was  considerable  doubt 
as  to  whether  the  case  made  by  the  state 
was  one  of  incestuous  adultery  or  of  rape. 
One  of  the  witnesses,  a  sister  of  the  woman 
who  it  was  claimed  was  a  party  to  the  va- 
rious acts  of  incestuous  adultery,  gave  evi- 
dence which  would  warrant  a  conviction  of 
that  crime;  but,  if  the  woman  herself  is  to 
be  believed,  she  was  the  victim  of  a  series 
of  acts  of  rape  covering  a  period  of  several 
years,  and  the  accused  should  have  been  ac- 
quitted of  the  offense  with  which  he  was 
charged. 

3.  It  was  also  error  to  admit  evidence 
that  the  accused  had  repeatedly  administered 
severe  whippings  to  his  daughter  with  a  cow- 
hide. The  witness  who  gave  this  testimony 
testified  that  she   did  not  know  why  the 
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whippings  were  given,  and  there  was  nothing 
to  connect  them  in  any  way  with  the  acts 
of  sexual  Intercourse  with  which  the  accused 
is  charged.  Such  evidence  could  only  have  a 
tendency  to  prejudice  the  Jury  against  the 
accused  as  an  Inhuman  father,  regardless  of 
the  facts  as  to  the  crime  with  which  he  was 
charged. 

The  motion  for  a  new  trial  contains  nu- 
merous other  grounds.  Some  of  them  dis- 
close inaccuracies  in  the  charge  and  in  the 
rulings  of  the  trial  Judge,  but  no  error  re- 
quiring the  grant  of  a  new  trial. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(122  Ga.  72) 

ARNOLD  et  al.  v.  LIMEBURGER. 
(Supreme  Court  of  Georgia.    Feb.  1,  1905.) 

aUSBAND  AND  WIFS— HUSBAND'S  BIGHTS  IN 
wife's  PBOPEBTT— reduction  to  POSSESSION 
—PRESCBIPTION  —  DISABILITY  TO  SUE— BUB- 
DEN  OF  PBOOF. 

1.  Prior  to  the  Code  of  1863  the  marital  rights 
el  a  husband  did  not  attach  to  real  estate  either 
owned  by  the  wife  at  the  time  of  the  marriage, 
or  acquired  by  her  daring  coverture,  unless  she 
was  in  possession  of  the  same,  or  it  was  reduced 
to  possession  by  the  husband  during  coverture. 

2.  Even  if  the  Code  of  1863  changed  the  rule 
as  to  property  owned  at  the  time  of  the  mar- 
riage, it  was  still  necessary,  under  that  Code, 
before  his  marital  rights  would  attach,  for  the 
husband  to  reduce  to  possession  property  ac- 
quired by  the  wife  durmg.  coverture. 

8.  The  wife's  possession  during  coverture  was 
the  possession  of  the  husband. 

4.  The  right  acquired  by  a  husband  under  a 
marriage  solemnized  before  the  passage  of  the 
married  woman's  act  of  1866  (Laws  1866,  p. 
146)  to  reduce  to  possession  property  of  the 
wife  owned  at  the  time  of  the  marriage,  or  ac- 
quired during  coverture  prior  to  the  passage  of 
tnat  act,  was  not  affected  thereby. 

5.  The  interest  of  an  heir  at  law  in  an  un- 
distributed estate  was  a  mere  chose  in  action, 
and  the  fact  that  a  woman  who  was  an  heir 
at  law  lived  with  other  heirs  upon  lands  of  the 
estate  both  before  and  after  her  marriage  did 
not  constitute  such  possession  of  any  interest 
In  the  lands,  as  that  the  marital  rights  of  the 
husband  would  attach  thereto. 

6.  A  female  who  held  a  reversionary  interest 
in  land,  subject  to  an  estate  in  dower,  and  who, 
both  before  and  after  her  marriage,  lived  upon 
the  land  with  the  dowress,  was  not  so  in  pos- 
session of  the  land  as  that  the  marital  rights 
of  her  husband  attached  thereto  during  the  ex- 
istence of  the  dower  estate,  nor  after  the  ter- 
mination of  that  estate,  when  the  reversionary 
interest  was  not  reduced  to  possession  bv  him. 

7.  A  deed  by  a  husband,  executed  after  the 
passage  of  the  married  woman's  act  of  1866 
(Laws  1866,  p.  146),  which  purported  to  con- 
vey land  to  which  he  claimed  nis  marital  rights 
had  attached  before  the  passage  of  that  act,  is 
good,  as  color  of  title,  notwithstanding  that  at 
the  time  of  the  conveyance  he  had  not  reduced 
the  property  to  possession. 

8.  The  fraud  necessary  to  defeat  prescription 
m  moral  fraud. 

(Bid  Note. — For  cases  In  point  see  vol.  1, 
Gent  Dig.  Adverse  Possession,  S  491.] 

9.  Where  one  purchased  property  in  which 
dower  had  been  assigned,  and  obtained  a  con- 
veyance signed  by  the  dowress,  by  one  of  the 
heu-8  at  law,  and  by  the  husbands  of  two  heirs 
at  law,  who  claimed  the  right  to  dispose  of  the 
land  in  the  exercise  of  their  marital  rights,  the 


conveyance  purporting  to  convey  the  fee  in  the 

S'roperty,  and  the  purchaser  resided  with  the 
owress  upon  the  land  at  the  date  of  the  deed, 
and  continued  to  reside  thereupon  after  the  ter- 
mination of  the  dower  estate,  and  the  wives  had 
notice  before  the  termination  of  the  dower  es- 
tate of  the  existence  of  the  conveyance  by  their 
husbands,  and  that  the  purchaser,  after  the 
death  of  the  dowress,  was  claiming  the  exclu- 
sive ownership  of  the  property,  prescription  be- 
San  to  run  in  favor  of  the  purcnaser  from  the 
ate  of  the  death  of  the  dowress  against  what- 
ever rights  the  wives  may  have  had  in  die  land, 
growing  out  of  the  failure  of  the  husbands  to 
reduce  the  same  to  possession  during  coverture ; 
and,  if  such  possession  continued  for  seven  or 
more  years,  the  purchaser  bad  a  good  prescrip- 
tive title  against  the  wives  and  persons  claiming 
under  them^  if  they  were  laboring  under  no  dis- 
ability durmg  that  period. 

10.  The  burden  of  proving  disability  to  sue 
rests  upon  the  person  who  alleges  it,  and,  in 
the  absence  of  evidence  to  the  contrary,  it  will 
be  presumed  that  the  person  was  laboring  under 
no  disability. 

11.  When,  in  an  action  to  recover  land,  the 
plaintiff's  evidence  shows  a  prima  facie  right  to 
recover,  and  the  evidence  of  the  defendant  shows 
seven  years'  adverse  possession  under  color  of 
title,  prior  to  the  beginning  of  the  suit,  the  bur- 
den of  proving  the  existence  of  a  disability  to 
sue,  ana  its  continuance  for  such  a  length  of 
time  as  to  defeat  prescription,  rests  upon  the 
plaintiff. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Lowndes  Coun- 
ty;  R.  G.  Mitchell,  Judge. 

Action  by  W.  F.  Arnold  and  others  against 
W.  J.  Llmeburger.  There  was  a  judgment 
for  defendant,  and  plaintiffs  bring  error. 
Affirmed. 

On  May  18,  1903,  W.  P;  Arnold,  F.  M.  Par- 
rlsh,  and  Barney  Arnold  filed  a  petition  for 
partition  against  W.  J.  Llmeburger.  The 
property  described  was  two  lots  of  land.  It 
was  alleged  that  W.  F.  Arnold  was  the  own- 
er of  a  seven-eighths  of  one-fourth  undivided 
Interest,  F.  M.  Parrlsh  the  owner  of  a  one- 
fourth  undivided  interest,  and  Barney  Ar> 
nold  the  owner  of  a  one-eighth  of  one- 
fourth  undivided  Interest,  and  that  the  de- 
fendant was  the  owner  of  the  remaining  one- 
half  undivided  Interest  Notice  of  Intention 
to  apply  for  partition  had  been  served  on 
the  25th  day  of  April.  The  defendant  filed 
an  answer,  in  which  he  denied  that  the 
plaintiffs  had  any  interest  in  the  land,  and 
alleged  that  he  was  the  sole  owner  of  the 
same.  The  answer  did  not  set  forth  upon 
what  this  claim  of  sole  ownership  was  based, 
but  there  was  no  demurrer.  At  the  trial 
the  undisputed  facts  were  as  follows: 
Joshua  Llmeburger  died  in  possession  of  the 
land  in  controversy  May  13,  1848.  He  left 
surviving  him  a  widow,  Salomy  Llmeburger, 
and  seven  children,  to  wit,  Washington,  the 
defendant,  Woodbury,  Louvinla  Seletie,  Mar- 
lon, Jasper,  and  Newton.  The  land  was  as- 
signed to  the  widow  about*  1850  as  dower.- 
the  record  not  disclosing  the  exact  date 
Louvinla  married  Arnold  in  1849,  but  it  does 
not  appear  distinctly  whether  the  marriage 
took  place  before  or  after  dower  was  as- 
signed. Seletie  married  Parrish  in  1857.  At 
the  date  of  these  marriages  these  two  daugh- 
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ten  were  llylng  with  their  mother  on  the 
land  in  controversy.  Mrs.  Arnold,  after  her 
marriage,  moved  away  from  the  place,  In 
1850  or  1851,  and  never  afterwards  lived 
on  the  land.  Mrs.  Parrish  moved  away  from 
the  place  in  1858,  bnt  returned  and  lived 
with  her  mother  from  1802  to  1865;  her 
husband,  after  his  return  from  the  army,  liv- 
ing on  the  place  with  her  during  the  latter 
part  of  the  year  last  mentioned.  Jasper, 
Newton,  and  Marlon  died  during  the  Civil 
War,  in  1862,  1863,  and  1864,  respectively, 
without  issue.  On  April  1,  1871,  C.  W.  Ar- 
nold the  husband  of  Louvinia,  and  Wiley 
Parrish,  the  husband  of  Seletie,  Woodbury 
Llmeburger,  and  Salomy,  widow  of  Joshua 
Limeburger,  joined  In  a  deed  conveying  the 
land  in  fee  simple  to  W.  J.  Llmeburger,  the 
defendant,  for  an  expressed  consideration  of 
$1,800.  At  the  time  this  deed  was  executed 
the  defendant  was  living  upon  the  land  with 
his  mother,  the  tenant  in  dower,  and  he  has 
continuously  lived  upon  the  land  from  that 
date  until  the  present  time.  Mrs.  Arnold 
and  Mrs.  Parrish  were  not  parties  to  this 
deed,  but  It  appears  that  they  knew  of  the 
execution  of  the  deed  either  at  the  time  or 
shortly  thereafter.  The  widow  of  Joshua 
Limeburger  died  on  December  31, 1886.  Mrs. 
Arnold  died  September  1,  1888,  and  Mrs.  Par- 
rish is  still  living.  Arnold  Is  dead,  but  the 
record  does  not  disclose  the  date  of  his 
death.  The  case  was  presented  upon  the 
theory  that  he  died  before  his  wife.  Mrs. 
Arnold  left,  surviving  her,  eight  children, 
and  seven  are  still  in  life;  the  plaintiffs  W. 
F.  and  Barney  Arnold  being  among  that 
number.  Barney  Arnold  claims  a  one-eighth 
interest  In  the  property  as  an  heir  of  his 
mpther.  W.  F.  Arnold  claims  a  seven- 
eighths  interest— one-eighth  as  an  heir  of 
his  mother,  five-eighths  under  conveyances 
from  other  children,  and  one-eighth  under 
a  conveyance  from  James  M.  Dees  and  oth- 
ers, who  are  the  children  of  a  deceased 
daughter  of  Mrs.  Arnold.  It  appears  that 
Mrs.  Dees  was  the  oldest  child,  but  It  does 
not  appear  when  she  was  born  or  when  she 
died.  One  of  the  Dees  children  is  about  22, 
another  about  24,  and  the  third  about  26; 
one  witness  stating  that  each  of  the  three 
children  has  been  21  some  time.  F.  M.  Par- 
rish claims  under  a  deed  from  Mrs.  Parrish. 
The  deeds  under  which  W.  F.  Arnold  and  F. 
M.  Parrish  claim  were  all  executed  in  1903. 
The  court  directed  a  verdict  for  the  defend- 
ant, and  the  plaintiffs  excepted. 

6.  A.  Whitaker,  for  plaintiffs  in  error. 
W.  H.  Griffin  and  Wilcox  &  Johnson^  for 
defendant  in  error. 

COBB,  J.  1-6.  The  land  in  controversy 
was  a  part  of  the  estate  of  the  father  of 
Mrs.  Arnold  and  Mrs.  Parrish.  Their  hus- 
bands had  no  interest  therein  except  such 
as  they  acquired  by  virtue  of  their  marital 
rights.  The  contest  Is  between  those  claim- 
ing under  the  husbands  and  those  claiming 


under  the  wlvea  The  death  of  the  father 
and  the  consummation  of  the  marriages  oc- 
curred before  the  Oode  was  adopted.  Upon 
the  death  of  the  father,  each  of  the  daugh- 
ters became  entitled  to  a  one-seventh  inter- 
est in  his  estate.  Upon  the  death  of  the 
three  brothers,  each  of  them  became  entitled 
to  a  further  interest  in  the  property  as  heirs 
of  their  brothers.  As  one  of  the  brothers 
died  before  the  Code  was  adopted,  and  the 
other  two  after,  the  case,  so  far  as  it  re- 
lates to  the  interest  acquired  from  the  father 
and  one  of  the  brothers,  is  to  be  determined 
by  the  law  as  it  existed  prior  to  the  adop- 
tion of  the  Code,  and  as  to  the  interest  ac- 
quired from  the  other  two  brothers,  as  laid 
down  in  the  Code.  Prior  to  the  adoption  of 
the  Code,  the  law  of  Georgia  was  that,  so 
far  as  the  marital  rights  of  a  husband  were 
concemedt  realty  and  personalty  were  upon 
the  same  footing,  and  that  title  to  property 
of  either  class  which  was  in  possession  of 
the  wife  at  the  time  of  the  marriage  Im- 
mediately vested  in  the  husband;  but  if  the 
wife  was  not  in  possession,  the  marital  rights 
of  the  husband  did  not  attach,  as  against 
the  wife's  right  of  survivorship,  and  as 
against  her  heirs  in  case  of  her  death,  un- 
less the  husband  had  reduced  the  property 
to  possession  during  his  lifetime  if  she  sur- 
vived him,  and  during  her  lifetime  if  he 
survived  her. 

Under  the  Code  of  1863  It  seems  that  real 
estate  owned  by  the  wife  at  the  time  of  the 
marriage  vested  immediately  in  the  hus- 
band, without  reference  to  possession,  but 
property  acquired  by  the  wife  during  cover- 
ture did  not  vest  in  the  husband  until  re- 
duced to  possession  by  him.  Code  1863,  i| 
1701,  1702.  It  has  been  held  that  the  hus- 
band's right  to  reduce  to  possession  the  prop- 
erty of  the  wife  which  had  been  acquired 
by  her  prior  to  1866  was  not  affected  by  the 
passage  of  the  married  woman's  act  of  that 
year,  and  that  this  right  might  be  exercised 
thereafter.  Archer  v.  Guill,  67  Ga.  195; 
Grote  V.  Pace,  71  Ga.  231  (2);  De  Vaughn 
V.  McLeroy,  82  Ga.  687,  10  8.  B.  211  (5). 
It  will  therefore  be  seen  that,  to  determine 
the  question  whether  the  husbands  had  a 
right  to  convey  the  property  in  1871,  de- 
pended upon  whether  they  had  reduced  to 
possession  the  interests  of  their  wives  in 
the  property  which  they  attempted  to  con- 
vey; the  old  law  in  nsference  to  real  estate 
owned  by  the  wife  at  the  time  of  the  mar- 
riage, and  the  Code  in  reference  to  property 
acquired  during  coverture,  eadi  providing 
that  the  husband's  right  to  convey  the  wife*s 
property  was  dependent  upon  whether  he 
had  reduced  It  to  possession.  If  the  wife 
was  at  the  time  of  the  marriage  in  posses- 
sion  of  the  property,  or  if  she  acquired  pos- 
session at  any  time  during  coverture,  or  if 
property  which  was  acquired  during  cover- 
ture came  into  her  possession,  or  property  of 
either  class  came  during  coverture  into  the 
possession  of  the  husband,  then  the  same 
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was  reduced  to  possession,  within  the  mean- 
ing of  the  law,  hnd  the  husband  had  a  right 
to  convey  It  Both  Mrs.  Arnold  and  Mrs. 
Parrish  were  prior  to  their  marriages  actual- 
ly upon  the  land,  Jiving  with  their  mother, 
between  the  time  of  the  death  of  their  father 
and  the  time  that  dower  was  set  apart;  but 
this  did  not,  in  iaw,  place  them  in  posses- 
sion of  any  Interest  In  the  land,  their  in- 
terest being  simply  a  share  in  an  undistrib- 
uted estate.  Hooper  v.  Howell,  50  Ga.  165; 
Sterling  v.  Sims,  72  Ga.  51.  After  the  dow- 
er was  set  apart  they  were  also  upon  the 
land*  living  with  their  mother;  but  they 
were  not  then  in  possession  of  any  interest 
in  the  land,  because  the  possession  was  in 
the  mother  as  tenant  in  dower,  and  their 
actual  presence  upon  the  land  would  not 
put  them  in  possession  of  the  reversion, 
which  could  be  reduced  to  possession  only 
after  the  termination  of  the  dower  estate. 
So  that  under  no  view  of  the  case  could 
their  presence  upon  the  land,  either  before 
or  after  dower  was  set  apart,  be  treated,  in 
law,  as  a  possession  of  any  interest  in  the 
land.  If  the  reversion  had  been  sold  during 
the  existence  of  the  dower  estate,  the  right 
to  the  proceeds  of  the  sale  would  have  been 
a  chose  in  action  surviving  to  the  wife,  in 
the  event  her  husband  died  before  reducing 
the  proceeds  to  possession.  Sterling  v.  Sims, 
72  Ga.  51.  The  widow  of  Joshua  Lime- 
burger  did  not  die  until  1886,  and  the  right 
of  the  daughters  to  take  possession  of  their 
interests  in  the  land  did  not  accrue  until 
that  date.  The  record  not  disclosing  any- 
thing which  would  establish  a  possession  by 
the  wives  at  the  time  of  their  marriages,  or 
a  possession  acquired  during  coverture,  the 
husbands  had  no  right  to  convey  the  land 
in  right  of  their  wives  in  1871,  when  the 
deed  relied  upon  by  the  defendant  was  ex- 
ecuted. Hudgins  v.  Ghupp,  103  Ga.  484,  30 
S.  E.  301.  In  the  elaborate  opinion  by  Mr. 
Justice  Little  in  the  case  Just  cited  there  will 
be  found  many  of  the  cases  decided  by  this 
court  relating  to  this  subject  In  addition 
to  those  cases,  see  Sayre  v.  Floumoy,  3  Ga. 
541;  Rogers  v.  Cunningham,  51  Ga.  40.  In 
Smith  T.  Atwood,  14  Ga.  402  (7),  the  court 
seems  to  have  overlooked  the  act  of  1785 
which  declared  that  the  husband's  marital 
rights  should  attach  to  land  only  under  the 
same  circumstances  as  they  would  attach 
to  personal  property;  '  that  is,  only  in  the 
event  the  husband  reduced  the  land  to  pos- 
session. 

7-9.  The  defendant  claims  that  even  if  he 
acquired  no  title  under  the  deed  of  1871« 
that  deed  is  good  as  color  of  title,  and  that, 
having  been  in  possession  for  seven  years 
thereunder,  he  has  a  perfect  prescriptive  ti- 
tle. While  the  deed  was  executed  in  1871, 
the  prescription  would  not  commence  to  run 
until  December  31,  1886,  when  the  tenant  in 
dower  died.  See  Buswell  on  Lim.  &  Adv. 
Pos.  S  273.  The  defendant  was  in  possession 
with  his  mother  at  the  time  the  deed  was 


made.  He  acquired  under  that  deed  the  dow- 
er estate,  and,  having  remained  in  possession 
after  the  death  of  his  mother,  claiming  un- 
der the  deed  of  1871,  of  which  Mrs.  Parrish 
and  Mrs.  Arnold  had  notice,  this  was  suffi- 
cient to  put  them  on  notice  that  he  was  as- 
serting an  adverse  claim  against  them;  and, 
although  they  were  co-tenants  from  the  date 
of  their  mother's  death,  he  was  in  adverse 
possession  of  the  land.  There  Is  nothing  in 
the  record,  to  authorize  an  inference  that 
there  was  any  fraud  connected  with  the 
transaction  resulting  in  the  deed  of  1871. 
The  fraud  required  to  defeat  prescription  is 
moral  fraud.  Street  v.  Collier,  118  Ga.  4T0, 
45  S.  R  294  (5).  And  there  is  no  sugges- 
tion in  the  record  of  fraud  of  this  character. 
At  the  date  the  suit  was  brought  the  de- 
fendant had  been  In  possession  for  more  than 
seven  years  after  the  death  of  his  mother, 
and  therefore  prescription  had  ripened  in  his 
favor  f^ainst  all  persons  claiming  under  his 
two  sisters  who  were  not  laboring  under  a 
disability  to  sue.  It  is  clear,  therefore,  that 
the  defendant  has  a  good  prescriptive  title 
as  against  all  the  interests  in  the  land  claim- 
ed by  the  plaintifFs,  unless  the  interest  of 
the  Dees  children  is  saved  by  their  disabil- 
ity. 

10-11.  The  widow  of  Joshua  Llmeburger 
died  in  1886,  and  Mrs.  Arnold  died  in  1888. 
Consequently  at  the  time  of  Mrs.  Arnold's 
death  prescription  had  run  against  her  for 
about  two  years.  Civ.  Code  1895,  S  3780,  pro- 
vides that  if  disability  to  sue  arises  after 
the  right  of  action  accrues,  and  is  not  volun- 
tary on  the  part  of  the  person  claiming  it 
the  limitation  shall  cease  to  operate  during 
its  continuance.  While  this  section  is  in  the 
ar1;^cle  relating  to  limitations  of  actions  on 
contracts,  it  has  been  applied  to  an  action 
for  land;  and  it  has  been  held  that  after 
prescription  began  to  run  against  a  feme  sole. 
her  voluntary  marriage  would  not  exempt 
her  from  the  operation  of  the  statute.  Sparks 
V.  Roberts,  65  Ga.  571. 

The  general  rule  seems  to  be  that  when 
prescription  once  begins  to  run  against  a  per- 
son, his  subsequent  disability  will  not  sua- 
pend  or  defeat  the  prescription.  19  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  224  et  seq.  There 
are  some  rulings  that  where  prescription  has 
once  begun  to  run,  and  before  the  period  of 
prescription  is  complete  the  estate  is  cast  up- 
on an  infant  the  disability  of  the  infant  will 
suspend  the  prescription,  but  the  weight  of 
authority  seems  to  be  against  this  view.  See 
Buswell  on  Lim.  &  Adv.  Pos.  S  108^  note  2. 
Mrs.  Ajmold  at  no  time  labored  under  a  dis- 
ability, and  the  prescription  began  to  run 
against  her.  If  the  minority  of  her  heirs  did 
not  suspend  or  defeat  the  prescription,  then 
the  prescriptive  title  of  the  defendant  became 
perfect  upon  the  expiration  of  seven  years 
from  the  date  of  the  death  of  the  tenant  in 
dower.  If  the  general  rule  above  referred  to 
is  still  the  law  of  this  state,  then  the  only 
change  made  by  the  section  of  the  Code 
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above  cited  1b  to  suspend  the  prescription  In 
favor  of  one  whose  disability  Is  not  "volun- 
tarily caused  or  undertaken."  and  It  would 
seem  that  the  disability  referred  to  In  this 
section  would  be  the  disability  of  a  person 
against  whom  prescription  has  once  begun 
to  run,  and  not  the  disability  of  a  successor. 
However,  upon  this  question  we  now  make 
no  authoritative  ruling,  as,  under  the  view 
of  the  case  which  will  now  be  presented,  the 
direction  of  a  verdict  for  the  defendant  was 
proper.  It  does  not  appear  when  Mrs.  Dees 
was  bom,  or  when  she  died.  The  two  years 
which  elapsed  between  Mrs.  Llmeburger's 
death  and  that  of  Mrs.  Arnold  would,  in  any 
event,  count  against  Mrs.  Dees  and  those 
claiming  under  her.  Hence,  if  Mrs.  Dees,  be- 
fore her  death,  was  sul  juris  for  a  time 
which,  added  to  the  period  Just  above  men- 
tlonedt  would  make  the  seven-years  prescrip- 
tion, then  her  children  would  be  barred  of  a 
recovery,  and  the  defendant  would  acquire  a 
good  title  as  against  them  and  those  claiming 
under  them.  Or  If  the  Dees  children  were 
laboring  under  no  disability  for  a  time  which, 
added  to  the  two  years  and  whatever  time 
elapsed  between  Mrs.  Arnold's  death  and 
that  of  Mrs.  Dees  (assuming  the  latter  to 
have  been  sul  Juris),  would  make  the  seven- 
years  prescription,  then  the  children  would 
also  be  barred. 

There  is  no  evidence  in  the  record  from 
which  this  idatter  can  be  definitely  determin- 
ed. The  case  therefore  turns  on  the  question 
upon  whom  the  burden  of  proof  rested.  It 
has  been  held,  that,  where  a  party  relies  on 
prescription,  he  must  show  that  the  land  was 
owned  for  the  requisite  period  by  persons 
free  ftom  legal  disability.  City  of  Austin 
V.  Hall,  03  Tex.  591,  57  S.  W.  563.  See,  also, 
Saunders  v.  Simpson,  97  Tenn.  382,  87  S. 
W.  195.  On  the  other  hand,  it  has  been  held 
that  the  burden  Is  on  the  party  relying  upon 
disability  to  prove  it,  and  that,  where  there 
is  no  evidence  on  the  subject,  absence  of  dis- 
ability will  be  presumed.  Palmer  v.  Wright, 
58  Ind.  486;  Pankboner  v.  Oorder,  127  Ind. 
164,  26  N.  B.  766.  See,  also,  22  Am.  &  Bug. 
Bnc.  Law  (2d  Bd.)  1212. 

Proof  of  paper  title  to  land  makes  out  a 
prima  fade  case  for  the  plaintiff.  Proof  by 
the  defendant  of  adverse  possession  for  sev- 
en years  in  good  faith  under  color  of  titie 
rebuts  this  prima  facie  case.  If  the  plaintiff 
belongs. to  a  class  against  which  prescription 
would  not  run  for  the  time  In  question.  It  Is 
incumbent  upon  him  to  prove  it  The  gen- 
eral rule  Is  that  seven  years'  adverse  pos- 
session under  color  perfects  the  titie.  The 
exception  Is  as  to  persons  laboring  under  a 
dl.sabl]lty  for  some  reason  to  sue  for  and  re- 
cover the  land  during  the  seven  years.  The 
defendant  makes  out  his  defense  by  proving 
the  general  rule,  and  the  burden  is  upofl  the 
plaintiff  to  prove  that  he  is  within  the  ex- 
ception. No  exception  Is  to  be  presumed, 
it  must  be  shown  by  affirmative  proof.  This 
Is,  In  our  opinion,  the  correct  rule.    Applying 


It  to  the  present  case,  it  will  be  presumed 
that  Mrs.  Dees  was  laboring  under  no  dis- 
ability in  her  lifetime.  But  there  is  no  pre- 
sumption as  to  how  long  she  lived,  or  that 
she  lived  a  sufficient  l^igrth  of  time  after  her 
mother's  death  for  prescription  to  rlpeu 
against  her.  The  plaintiffs  relied  on  disabil- 
ity. They  should  therefore  have  shown  ei- 
ther that  Mrs.  Dees  was  within  some  of  the 
exceptions,  or  that  she  died  before  prescrip- 
tion ripened,  and  that  her  children  have  not 
been  of  age  a  sufficient  length  of  time  since 
her  death  for  prescription  to  ripen  against 
them.  Having  ftiiled  to  offer  such  proof, 
their  case  falls  as  to  the  Interest  of  the  Dees 
children,  as  well  as  to  the  Interests  of  Mrs. 
Parrlsh  and  the  children  of  Mrs.  Arnold  who 
conveyed  their  Interests  to  the  plaintiff  W. 
F.  Arnold.  The  plaintiffs'  right  to  recover 
depended  on  the  strength  of  their  own  titie, 
and,  having  failed  to  introduce  sufficient  evi- 
dence to  overcome  the  case  made  out  by  the 
defendant,  there  was  no  error  In  directing  a 
verdict  in  favor  of  the  defendant 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(122  Ga.  47) 

SBABOARD  A  R.  R.  CO.  et  al.  v.  AM6R0SB. 
(Supreme  Court  of  Oeorgla.    Feb.  1,  1905.) 

BAILBOADS— BMBANKMSNTS— NXnSA  NOX  —  UA.- 
BILITT  OF  LESSEB— NOTICE  TO  ABATE. 

1.  Where  one  railroad  company  erected  a  dam 
amounting  to  a  nuisance  on  the  land  of  another, 
and  sabsequenUy  leased  the  railroad  to  other 
companies,  and  the  evidence  is  conflicting  as  to 
whether  the  lessees  increased  the  height  of  the 
dam.  It  was  error  to  charge,  in  a  suit  against 
the  lessees,  that  if  the  lessees  maintained  the 
dam  they  would  be  liable  for  damages,  and  "they 
were  not  required  to  have  notice  to  abate  be- 
fore action  for  damages"  was  brought  against 
them. 

2.  When  this  case  was  here  before,  the  judg- 
ment granting  a  nonsuit  was  reversed,  not  on 
the  ground  that  notice  was  not  essential  to  make 
the  lessees  liable,  but  on  the  ground  that  there 
was  evidence  from  which  the  jury  could  have 
found  that  the  defendants  had  originally  built 
the  dam  and  had  subsequently  increased  its 
height,  and  could  under  these  circumstances  be 
found  liable  even  without  notice. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Gwinnett  Coun- 
ty; R.  B.  Russell,  Judge. 

Action  by  T.  L.  Ambrose  against  the  Sea- 
board &  Roanoke  Railroad  Company  and 
others.  Judgment  for  plaintiff^  and  defend- 
ants bring  error.    Reversed. 

See  41  S.  B.  566. 

Erwin  &  Erwln,  T.  M.  Peeples,  and  N.  L. 
Hutchins,  Jr.,  for  plaintiffs  in  error.  N.  L. 
Hutchins,  O.  Brown,  and  0.  H.  Brand,  for 
defendant  in  error. 

SIMMONS,  C.  J.  Suit  for  damages  was 
brought  by  Ambrose  against  the  Seaboard  & 
Roanoke  Railroad  Company  and  the  Raleigh 
&  Gaston  Railway  Company,  lessees  of  the 
Georgia,  Carolina  &  Northern  Railway  Com- 
pany.   Petitioner  claimed  that  the  defend- 
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ants  had  erected  a  dam  across  a  stream  on 
his  land  without  his  consent,  and  that  by 
reason  of  the  n^alntenance  of  this  dam  his 
land  was  Injured  and  his  crops  destroyed. 
He  prayed  damages  for  the  Injury  to  the 
land  and  for  the  destruction  of  the  crops. 
On  the  trial  of  the  case  the  petitioner's  evi- 
dence tended  to  show  that  the  dam  had  been 
erected  by  the  defendants,  or  that,  even  If 
originally  erected  by  their  lessor,  it  had  been 
increased  in  height  by  defendants  since  the 
date  of  the  lease,  Increasing  the  damage  to 
petitioner's  property.  The  evidence  of  the 
defendants  tended  to  show  that  the  dam  had 
been  erected  by  the  lessor  company  before 
defendants  went  in  under  the  lease,  and  had 
not  been  raised  or  increased  in  height  since 
that  time. 

1.  The  trial  Judge  charged  the  Jury  as  fol- 
lows: "I  charge  you  further,  if  you  believe 
from  the  evidence  that  the  Georgia,  Carolina 
&  Northern  Railway  Company  placed  a  dam 
in  a  creek  at  a  point  on  plaintiffs  land  (not 
<Hi  the*  right  of  way)  without  the  permission 
of  the  plaintiff,  that  the  company  committed 
a  trespass  for  which  It  would  be  liable  to 
the  plaintiff  in  damages.  If  you  further  be- 
lieve that  the  defendants,  the  Seaboard  & 
Roanoke  Railw;ay  Company  and  others, 
lessees  of  the  Georgia,  Carollnk  &  Northern 
Railroad,  after  taking  possession  of  said  rail- 
road, used  said  dam  and  maintained  it  with- 
out the  consent  of  the  plaintiff,  they  would 
be  likewise  liable  for  any  damages  commit- 
ted«  and  they  were  not  required  to  have  no- 
tice to  abate  before  action  for  damages  oc- 
casioned by  such  trespass  is  brought  against 
them."  In  the  motion  for  new  trial  the  de- 
fendants complained  of  this  charge.  The 
complaint  is,  we  think,  well  founded.  Where 
the  alienee  of  property  on  which  is  situated 
a  nuisance  does  anything  to  increase  the 
niilsance,  he  may  be  sued  without  notice  to 
abate.  This  the  Judge  charged  the  Jury  was 
the  law.  The  further  instruction  above  set 
forth  is  not  sound.  If  the  alienee  of  such 
property  has  done  nothing  to  increase  the 
nuisance  which  was  erected  by  his  alienor, 
then  he  is  not  liable  to  suit  until  after  he 
has  received  notice  to  abate  and  has  failed 
to  comply  with  the  same.  Middlebrooks  v. 
Mayne,  96  Ga.  449,  23  a  B.  39a  The  evi- 
dence in  this  case  was  conflicting  upon  the 
vital  question  as  to  whether  the  defendants 
had  merely  maintained  the  dam  as  they  re- 
ceived it  from  their  lessws,  or  had  them- 
selves built  or  increased  it  The  erroneous 
charge  of  the  court  was  therefore  calculated 
to  hurt  them.  Counsel  for  the  defendant  In 
error  contended  that  the  charge  was  harm- 
less, because  the  record  showed  that  the  de- 
fendants had  been  given  notice  to  abate  the 
nuisance  and  had  failed  to  comply.  The  only 
evidence  of  notice  to  the  defendants  is  found 
in  the  plaintiff's  evidence  to  the  effect  that 
he  told  an  employ^  of  the  company  that  he 
ought  not  to  maintain  the  dam;  that  the  em- 
ploy6  replied  that  he  had  to  do  it;  that  from 


this  employ^  plaintiff  got  the  name  of  St. 
John,  and  wrote  him.  It  does  not  appear 
that  "St.  John"  ever  received  the  letter,  or 
that  it  was  sent  by  mail.  Nor  does  the  rec- 
ord show  who  St  John  was,  or  what  connec- 
tion he  had  with  the  defendants — whether 
he  was  president  or  director,  or  not  con- 
nected with  them  at  all.  The  employ^  to 
whom  plaintiff  made  his  objection  was  the 
person  who  was  in  charge  of  the  water  tank 
at  the  dam,  but  it  does  not  definitely  appear 
at  what  time  the  objection  was  made  to  him. 
Whether  notice  to  an  employ^  whose  busi- 
ness it  is  to  attend  to  a  pumping  station 
would  be  a  sufficient  notice  is  a  question  not 
made  by  the  present  record. 

2.  The  trial  Judge,  in  his  order  refusing 
a  new  trials  stated  that  he  did  so  because  of 
the  former  decision  of  this  court  in  the  same 
case  (115  Ga.  475,  41  S.  E.  566),  stating  that 
a  Judgment  granting  a  nonsuit  on  the  ground 
that  there  had  been  no  notice  given  had  been 
reversed.  The  reversal  of  the  Judgment 
when  the  case  was  here  before  was  not  be- 
cause this  court  deemed  notice  unnecessary 
where  the  lessees  had  merely  maintained  the 
nuisance  as  it  had  been  turned  over  to  them, 
but  because  there  was  evidence  from  which 
the  Jury  could  have  found  that  the  defend- 
ants had  originally  built  the  dam,  or  that 
they  had  increased  its  height  after  taking 
possession  under  the  lease^  and  that  these  is- 
sues ought  to  have  been  submitted  to  the 
Jury.  No  express  ruling  was  made  upon  any 
general  question  of  law,  and  there  was  cer- 
tainly no  intention  to  change  a  well-estab- 
lished legal  principle,  one  which  appears  in 
our  Civil  Code  of  1895  (section  3862). 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(123  Ga.  ST) 

FARMERS'  ft  TRADERS'  NAT.  BANE  OF 

COVINGTON,  KY.,  v.  ALLBN- 

HOLMES  CO. 

(Supreme  Court  of  Georgia.    Feb.  1,  190S.) 

WBONOFUI.  ATTAOHHENT— AGTIOIV  TOB  TB8S* 
PASS— DAMAOE8.- 

1.  One  is  liable  In  an  action  of  trespass  for 
causing  an  attachment  against  a  debtor  to  be 
levied  on  a  consignment  of  goods  in  the  custody 
of  a  common  carrier,  the  title  to  which  was  in 
a  third  person,  to  whom  a  bill  of  ladlns  cover- 
ing the  shipment  had  previously  been  duly  as- 
signed by  sach  debtor;  and,  if  the  property  so 
levied  on  was  brought  to  sale  under  the  attach- 
ment proceedings,  such  third  person  would  be 
entitled  to  recover  damages  for  such  onlawfol 
seizure  and  sale. 

(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Moultrie;  W.  & 
Humphreys,  Judge. 

Action  by  the  Farmers'  ft  Traders'  Na- 
tional Bank  of  Covington,  Ky.,  against  the 
Allen-Holmes  Company.  Judgment  for  de 
fendant    Plaintiff  brings  error.    Reversed. 

The  Farmers*  ft  Traders*  National  Bank  of 
Covington,  Ky.,  brought  an  action  against 
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the  Anen-Holmes  Company,  a  partnerthip, 
alleging  that  firm  was  Indebted  to  It  in  the 
gum  of  $686.66,  principal,  and  Interest  there- 
on, because  of  the  following  facts.  On  or 
about  the  Ist  of  January,  1902,  ^e  Allen- 
Holmes  Company  ordered  a  car  load  of  corn 
from  Henry  Helle  &  Sons,  to  be  paid  for  on 
delivery;  and,  in  compliance  with  the  order, 
Henry  Heile  &  Sons  shipped  to  the  Allen- 
Holmes  Company  a  car  load  of  corn,  retain- 
ing the  bill  of  lading  issued  therefor,  which 
was  attached  to  a  sight  draft  drawn  In  favor 
of  plaintiff  for  the  value  of  the  com.  In  due 
course  of  trade  the  plaintiff  discounted  this 
draft  drawn  on  the  Allen-Holmes  Company 
by  Henry  Heile  &  Sons,  and  acquired  pos- 
session of  the  bin  of  lading  attached  there- 
to, which  was  pledged  as  security  for  the 
sum  advanced.  When  the  car  of  corn  ar- 
rived at  Moultrie,  its  destination,  the  Allen- 
Holmes  Company  declined  to  accept  the 
same,  and  on  or  about  April  2,  1902,  had 
Issued  from  the  city  court  of  Moultrie  an  at- 
tachment against  Henry  Heile  &  Sons  for 
an  alleged  indebtedness  of  $545.15,  and  had 
the  attachment  levied  by  the  sheriff  on  the 
car  of  corn,  which  was  subsequently  sold  by 
him  by  virtue  of  said  attachment  By  rea- 
son of  the  transfer  and  assignment  of  the 
bill  of  lading  as  aforesaid,  the  com  was 
the  property  of  plaintiff.  It  was,  on  the 
date  it  was  ordered,  of  the  value  of  $686.66, 
which  amount  plaintiff  would  have  received, 
had  the  defendant  accepted  the  shipment, 
and  not  have  levied  said  attachment  Any 
Judgment  that  may  have  been  entered  in  the 
attachment  proceeding  was  illegal  and  void, 
because  (1)  the  car  load  of  corn  levied  on 
was  not  the  property  of  the  defendant  in 
attachment  but  was  the  property  of  plain- 
tiff; and  (2)  the  defendant  in  attachment 
had  no  legal  notice  or  service  of  the  pend- 
ing attachment  did  not  enter  an  appearance 
in  that  proceeding,  and  made  no  waiver  of 
notice  thereof.  The  defendant  demurred 
generally  to  the  plalntifiTs  petition,  and  it 
was  dismissed  by  the  trial  court  To  the 
Judgment  sustaining  the  defendant's  demur- 
rer, exception  was  taken  by  the  plaintiff. 

J.  D.  McKenzie  and  Shipp  &  Kline,  for 
plaintiff  in  error.  W.  F.  Way,  for  defendant 
in  error. 

EVANS,  J.  (after  stating  the  facts).  The 
refined  niceties  of  technical  pleading  do  not 
obtain  in  Georgia.  The  pleader  ia  only  re- 
quired to  plainly,  fully,  and  distinctly  set 
forth  in  the  plaintifTs  petition  his  "charge, 
ground  of  complaint  and  demand,  and  the 
names  of  the  persons  against  whom  process 
is  prayed."  Civ.  Code  1895,  §  4960.  The 
sufficiency  of  the  facts  alleged  to  constitute 
a  cause  of  action  may  be  challenged  by  de- 
murrer, and,  when  so  challenged^  it  Ih  the 
duty  of  the  court  to  analyze  the  petition, 
and  to  ascertain  if  the  plaintiff  ta  legally 
entitled  to  any  of  the  relief  prayed  for  un- 
der the  facts  alleged. 
49  S.B.— 62 


It  is  clear  that  the  pleader  who  framed 
the  petition  filed  in  the  present  case  did  not 
undertake  to  set  forth  any  cause  of  action 
based  on  a  breach  of  the  contract  made  for 
the  sale  of  the  corn,  for  that  contract  is  al- 
leged to  have  been  between  the  defendant 
and  Henry  Heile  &  Sons,  and  no  privity  of 
contract  between  the  defendant  and  the 
plaintiff  is  aveired  or  appears  from  the  facts 
recited.  Nor  is  the  petition  drafted  on  the 
theory  that  there  had  been  a  wrongful  con- 
version of  the  plaintifTs  property.  The  suit 
sounds  in  trespass,  and  is  for  an  unlawful 
invasion  of  the  property  rights  of  the  plain- 
tiff. 

The  facts  alleged  in  the  petition  amounted 
to  an  actionable  trespass.  An  attachment 
against  a  third  person  was  levied  at  the  in- 
stance of  the  defendant  upon  the  plaintiff's 
property,  which  was  sold  thereunder.  The 
attachment  was  authority  to  the  levying  offi- 
cer to  seize  the  property  of  the  defendant* 
in  attachment  but  none  whatever  to  seize 
the  property  of  a  third  person,  though  the 
defendant  in  attachment  had  lately  sold  it 
to  him.  Wilson  v.  Paulsen,  67  Ga.  596. 
When  a  fl.  fa.  issues  upon  a  general  Judg- 
ment or  an  attachment  issues  in  ordinary 
cases,  the  officer  is  simply  commanded  to 
levy  and  seize  generally  property  t)f  the  de- 
fendant and  when  he  acts  he  does  so  at 
his  peril.  If  he  seizes  property  of  a  person 
other  than  the  defendant  and  thereby  caus- 
es injury  to  an  innocent  party,  he  and  all 
parties  acting  with  him  in  procuring  such 
seizure  are  liable  as  Joint  trespassers,  das- 
lett  V.  Rodgers,  107  Ga.  244,  33  &  E.  44; 
McDougald  v^  Dougherty,  12  Ga.  613;  Hol- 
ton  V.  Taylor,  80  Ga.  508>  6  S.  B.  15. 

The  title  to  the.  com  was  alleged  to  be 
in  the  plaintiff  at  the  time  of  the  lev^  of 
the  attachment.  Heile  &  Sons  had  parted 
with  title  thereto  when  that  firm  transferred 
the  bill  of  lading  to  the  plaintiff  bank.  The 
bill  of  lading  issued  by  the  carrier  was  as- 
signable, and  passed  title  to  the  corn  into 
the  bank.  Civ.  Code  1895,  §  3554;  X3ommer- 
cial  Bank  v.  Armsby  Co.,  120  Ga.  74,  47  S. 
B.  589,  65  L.  R.  A.  443.  After  the  assign- 
ment of  this  bill  of  lading,  the  bank  had 
constructive  possession  of  the  car  load  of 
corn  which  had  been  delivered  to  the  carrier 
for  transportation.  See  Central  Georgia  Co. 
V.  Exchange  Bank,  101  Ga.  353,  28  S.  £. 
863.  Under  the  very  terms  of  the  contract 
of  shipment  the  carrier  obligated  itself  to 
transport  the  car  and  hold  it  subject  to  the 
orders  of  the  holder  of  the  bill  of  lading, 
whether  such  holder  was  the  party  to  whom 
the  bill  of  lading  was  originally  issued  or 
his  assignee.  So,  at  the  time  the  car  arrived 
at  its  destination,  the  railroad  company* s 
possession  of  the  com  was  that  of  the  plain- 
tiff bank,  and,  as  bailee,  the  company  would 
have  been  liable  to  the  bank  if  it  had  de 
livered  the  goods  to  the  consignee  without 
a  due  surrender  to  it  of  the  bill  of  lading 
held  by  the  bank.    Hobbs  v.  Chicago  Pack- 
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ing  Co.,  06  Ga.  576,  25  S.  B.  58i,  68  Am. 
St  Hep.  320.  While  the  corn  was  thus  in 
the  oonBtmctlve  possession  of  the  bank, 
though  in  the  physicial  custody  of  the  car- 
rier, the  defendant  caused  an  attachment 
against  Heile  &  Sons  to  be  levied  on  it,  and 
it  was  seized  and  sold  under  the  attachment 
proceedings.  I'his  unlawful  invasion  of  the 
plaintiff's  right  of  property  gave  it  a  cause 
of  action,  and  if,  as  alleged,  the  property 
was  wholly  lost  because  of  the  illegal  levy 
and  tale,  the  plaintiff  would  be  entitled  to 
recover  at  least  the  actual  value  of  the  com. 
This  was  alleged  to  be  the  price  which  the 
defendant  agreed  to  pay  Heile  &  Sons  on 
delivery  at  destination. 

It  follows  from  what  is  said  above  that 
the  plaintiff* 8  petition  was  good  as  against 
a  general  demurrer,  and  the  trial  court 
erred  in  dismissing  the  action. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(122  Ga.  82) 

ATLANTA,  K.  &  N.  RY.  CO.  v.  GARDNER. 
(Supreme  Court  of  Georgia.    Feb.  1,  1905.) 

BAILB0A.DS  —  PEBSONAL  INJUBIES  —  CONTBIBU- 
TOBT  NEOLIOEKCB— INSTBUCTIONS  —  MOBTAL- 
ITT  TABLES— EABNINO  CAPACITT— EVIDENCE 
—COMPLAINTS   OF   PAIN— HABMLESS   BBBOB. 

1.  A  separate  count  in  a  petition  claiming 
iamagea  tor  negligence,  which  alleged  in  gen- 
eral terms  that  the  defendant  was  guilty  of  neg- 
ligence, should  have  been  stricken  on  special 
demurrer  setting  up  that  it  failed  to  set  forth 
the  particulars  m  which  the  defendant  was  neg- 
ligent, unless  the  defect  therein  was  cured  by 
amendment 

2.  On  the  trial  of  an  action  brought  by  a 
minor  for  permanent  personal  injuries,  when  no 
evidence  was  submitted  in  reference  to  the  earn- 
ing capacity  of  the  plaintiff  prior  to  the  in- 
juries, there  was  no  measure  of  damages  for 
such  injuries  except  the  enlightened  consciences 
of  impartial  jurors,  guided  by  the  facts  and  cir- 
cumstances of  the  particular  case.  A  charge  to 
this  effect  was  not  inapplicable  in  the  present 
case. 

3.  There  was  no  expression  of  opinion  upon 
the  facts  of  the  case  in  charging  the  jury  that 
"the  duty<  resting  by  law  upon  all  persons  to 
exercise  ordinary  care  to  avoid  the  consequences 
of  another's  negligence  does  not  arise  until  the 
danger  is  impending,  or  the. circumstances  are 
such  that  an  ordinarily  prudent  man  would 
have  reason  to  apprehend  its  existence."  Nor 
was  this  charge  erroneous  because  the  court 
failed,  in  the  same  connection,  to  charge  that 
if  the  plaintiff  could,  by  the  exercise  of  ordinary 
care,  have  avoided  the  consec^uences  of  the  de- 
fendant's negligence,  there  could  be  no  recovery. 

4.  In  a  suit  for  damages  for  personal  injuries 
alleged  to  have  been  sustained  in  consequence  of 
the  negligence  of  the  defendant,  the  law  of  con- 
tributory negligence  was  not  involved,  if  the 
person  injured  did  not  fail  to  exercise  ordinary 
care  for  his  safety  before  the  negligence  of  the 
defendant  was  either  apparent  or  should  have 
been  apprehended  by  him,  and  could  not  after 
that  time  have  avoided  the  consequences  of  such 
negligence  by  the  exercise  of  ordinary  care. 

5.  On  the  trial  of  such  an  action  against  a 
railway  company,  a  charge  that  "failure  to  ex- 
ercise ordinary  care  on  the  part  of  the  person 
injured  before  the  negligence  complained  of  is 
apparent  or  should  be  reasonablv  apprehended 
would  not  preclude  a  recovery,  but  would  au- 
thorize a  jury  to  diminish  the  damages  in  pro- 


portion to  the  fault  of  the  person  injured,"  did 
not  properly  present  to  the  jury  the  imperative 
requirement  of  the  Civil  Code  of  1895  (section 
2322)  in  reference  to  the  diminution  of  the 
plaintiff's  damages  in  such  a  case. 

6.  As  Civ.  Code  1895,  §§  2322,  3830,  involve 
separate  and  distinct  defenses  to  cases  of  this 
character,'  a  rule  applicable  to  one  of  them  alone 
should  not  be  given  in  inmiediate  connection 
with  the  other,  without  appropriate  explanation. 
We  will  not  say,  however,  that  the  charge  com- 
plained of  on  this  ground  was  necessarily  so 
confusing  to  the  jury  as  to  be  cause  for  a  new 
trial. 

7.  Under  the  pleadings  and  the  evidence  in 
this  case,  it  was  erroneous  not  to  charge  the 
principle  that  if  the  plaintiff,  by  the  exercise 
of  ordinary  care,  could  have  avoided  the  con- 
sequences of  the  defendant's  negligence,  she 
could  not  recover,  although  the  court  was  not 
requested  to  so  charge  by  the  defendant. 

o.  The  court  should  not  only  state  the  con- 
tention of  a  party  to  the  jury,  but  should  also 
state  the  law  applicable  to  such  contention. 

9.  Charging  the  principle  laid  down  in. Civ. 
Code  189o,  {  2322,  that  ^'no  person  shall  re- 
cover damages  of  a  railroad  company  for  in- 
jury to  him  or  his  property"  where  the  same 
*'is  caused  by  his  own  negligence,"  is  not  equiv- 
alent to  charging  the  principle,  contained  in 
section  3830,  that,  "if  the  plaintiff  by  ordinarj 
care  could  have  avoided  the  consequences  to 
himself  caused  by  the  defendant's  negligence,  he 
is  not  entitled  to  recover." 

10.  **0n  the  trial  of  an  action  for  personal  in- 
juries alleged  to  be  permanent,  mortality  tables 
are  not  proper  evidence,  and  instructions  as  to 
their  use  are  inappropriate,  unless  there  be  some 
evidence  as  to  the  value  of  the  plaintifiTs  serv- 
ices or  capacity  to  earn  money. 

[Bd.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Damages,  S  487.] 

11.  On  the  trial  of  such  an  action,  complaints 
made  by  the  plaintiff  to  her  attending  physician 
of  pains  in  designated  portions  of  her  body  were 
not  admissible  m  evidence  in  her  favor,  unless 
made  under  such  circumstances  as  to  be  equiva- 
lent to  spontaneous  and  involuntary  exclama- 
tions or  outcries^  groans,  convulsive  movemencs, 
and  other  physical  manifestations  of  present 
pain  and  suffering. 

12.  Though  a  question  propounded  to  a  wit- 
ness was  irrelevant  and  objected  to  upon  this 

Sound,  yet  if  the  answer  thereto  was  not  un- 
vorable  to  the  objecting  party,  or  stated  only 
an  admissible  fact,  the  overruling  of  the  objec- 
tion to  the  question  was  not  cause  for  a  new 
trial. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Pickens  Coun- 
ty;  Geo.  F.  Gober,  Judge. 

Action  by  Ruth  Gardner,  by  her  next 
friend,  against  the  Atlanta,  Knoxvllle  & 
Northern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Ruth  Gardner,  aged  17  years,  by  her  next 
friend,  Hiram  L.  Gardner,  brought  suit  in 
Pickens  county  against  the  Atlanta,  Knox- 
viUe  &  Northern  Railway  Company  for  $15.- 
000,  as  damages  resulting  from  physical  in- 
juries alleged  to  have  been  sustained  by  her 
in  consequence  of  the  negligrence  of  the  de- 
fendant company.  The  petition  alleged  that 
she  "was  driving  a  buggy,"  and  *'her  route 
involved  crossing  over  the  defendant's  rail- 
road track  upon  a  public  crossing  known  as 
'Whitfield's  Crossing,'  in  Pickens  county;'* 
that  she  "drove  said  buggy,  in  the  exercise 
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of  dne  care,  towards  said  crossing,  and  Just 
as  abe  was  crossing  over  the  defendant*s 
tracks,  and  just  as  she  had  cleared  the 
tracks,  a  freight  train  of  the  defendant  dash- 
ed upon  the  crossing,  negligently  and  reck- 
lessly frightening  the  horse,  and  causing  him 
to  plunge  hack,  and  so  close  was  the  train 
to  the  vehicle  that  some  portion  of  the  train 
near  the  front  end  of  it  caught  the  buggy 
and  horse,  tore  the  buggy  to  pieces,  killed 
the  horse,  and  threw  [her]  to  the  ground  and 
greatly  and  permanently  Injured  her."  The 
petition  further  alleged  that  "defendant  neg- 
ligently failed  to  blow  the  whistle  upon  ap- 
proaching said  crossing  for  a  distance  of 
400  yards,  and  negligently  failed  to  check 
and  keep  checking  upon  approaching  said 
crossing,  so  as  to  be  able  to  stop  In  time 
should  any  person  or  thing  be  upon  the 
crossing;  and  defendant  negligently  failed 
to  whistle  at  all  or  to  check  at  all,  and  neg- 
ligently failed  to  keep  a  lookout  ahead,  and 
was  negligently  running  said' train  at  a  speed 
of  about  40  miles  per  hour,  and  negligently 
failed  to  exercise  any  sort  of  care  In  ap- 
proaching said  crossing."  The  sixth  para- 
graph of  the  petition  was  as  follows:  "And 
for  further  cause  of  action,  and  by  way  of 
an  additional  count,  plaintiff  says  that  on 
the  27th  day  of  May,  1902,  at  Whitfield's 
crossing  In  said  county,  she  was  injured  by 
the  running  of  the  cars,  locomotives,  and 
other  machinery  of  the  defendant  company, 
and  the  defendant  failed  to  exercise  all  ordi- 
nary and  reasonable  care  -and  diligence." 
The  seventh  paragraph  set  forth  the  extent 
and  character  of  her  physical  injuries,  her 
pain  and  suffering  consequent  thereon;  that 
she  '*was  a  minor  and  an  orphan,  and  was 
studying  to  perfect  herself  In  the  art  of 
music,  and  said  injuries  have  so  disabled  her 
that  she  has  been  unable  to  pursue  her  stud- 
ies at  all,  and  has,  further,  been  unable  to 
perform  any  kind  of  labor  or  service,  either 
domestic  or  of  any  other  character";  that 
"she  was  able  to  and  did'  perform  divers 
domestic  services  about  the  house.  In  the 
way  of  housekeeping  and  the  like";  that 
"she  was  also  able  to  sew,  and  assisted  in 
sewing,  and  would  shortly  have  so 'perfect- 
ed herself  in  music  as  to  be  able  to  teach";, 
that  "her  services  were  of  the  value  of  $15 
to  $20  per  month,  and  these  have  been  de- 
stroyed for  all  the  future";  that  "her  capaci- 
ty to  labor  and  earn  money  is  totally  de- 
stroyed"; that  "doctor's  and  medical  l^lls 
are  $250^';  and  that  "for  each  and  all  of 
the  foregoing  Items  of  damage  plaintiff 
sues."  TUe  defendant  demurred,  both  gen- 
erally and  specially,  to  the  plaintiff's  peti- 
tion. The  court  overruled  the  demurrers, 
to  which  ruling  the  defendant  filed  excep- 
tions pendente  lite.  After  demurring,  the 
defendant  answered  the  petition,  admitting 
that  it  was  a  corporation,  and  that  the  oc- 
currence complained  of  happened  in  Pickens 
county,  but  denying  all  the  other  material 
allegations  of  the  petition.    Upon  the  trial 


the  Jury  rendered  a  verdict  In  favor  of  the 
plaintiff  for  the  sum  of  $5,000.  There  was 
a  motion  for  a  new  trial,  which  was  over- 
roled,  and  the  defendant  excepted,  assigning 
error  upon  the  exceptions  pendente  lite  and 
upon  the  overruling  of  the  motion  for  a  new 
trlaL 

Smith,  Hammond  &  Smith,  W.  T.  Day, 
and  Glay  &  Blair,  for  plaintiff  in  error.  Ar- 
nold &  Arnold,  F.  G.  Tate,  and  Geo.  L.  Bell, 
for  defendant  In  error. 

FISH,  P.  J.  (after  stating  the  facts).'  1. 
The  only  demurrer  Insisted  upon  in  the  brief 
and  written  argument  of  counsel  for  the 
plaintiff  in  error  Is  the  special  demurrer  to 
the  sixth  paragraph  of  the  petition.  This 
demurrer  was  upon  the  ground  that  this 
paragraph  set  forth  only  the  conclusion  of 
the  pleader,  '^without  alleging  wherein  de- 
fendant failed  to  exercise  all  ordinary  and 
reasonable  care  and  diligence."  This  de- 
murrer should  have  been  sustained,  and  this 
paragraph  of  the  petition  stricken.  As  will 
be  seen  from  the  above  statement  of  facts, 
this  paragraph  began  as  follows:  ''And  for 
further  cause  of  action,  and  by  way  of  an 
additional  count,  plaintiff  says,"  etc.;  so  it 
Is  clear  that  this  was  an  entirely  separate 
and  distinct  count.  ''A  count  In  a  petition 
against  a  railway  company,  claiming  dam- 
ages for  negligence,  which  alleges  in  general 
terms  that  the  defendant  was  guilty  of  neg- 
ligence, should  be  stricken  on  special  de- 
murrer setting  up  that  the  petition  falls  to 
set  forth  the  partlculare  in  which  the  de- 
fendant was  negligent,  unless  the  defect  in 
the  petition  is  cured  by  amendment"  Gen- 
tral  Ry.  Go.  v.  Weathers,  120  Ga.  475,  47 
S.  E.  950,  and  cit  Whether  in  the  present 
case  the  refusal  of  the  trial  Judge  to  sustain 
the  special  demurrer  to  this  count  of  the 
petition  would  have  been  suflEldent  ground 
for  reversing  the  Judgment  below  need  not 
be  determined,  as  a  new  trial  should  have 
been  granted  upon  certain  other  grounds  in 
the  motion  therefor. 

2.  One  ground  of  the  motion  for  a  new 
trial  complains  of  the  following  charge  of 
the  court:  "Where  a  minor  has  suffered  a 
permanent  injury,  and  such  minor  is  too 
young  to  have  selected  an  avocation  or  to  be- 
gin to  illustrate  her  earning  capacity,  in  such 
cases  there  Is  no  measure  as  to  the  amount 
of  damages,  where  such  minor  is  entitled  to 
recover  therefor,  except  the  enlightened  con- 
sciences of  impartial  Jurors,  guided  by  all 
the  facts  and  circumstances  of  the  particu- 
lar case."  The  errors  assigned  are:  "(1) 
That  this  charge  was  inapplicable.  (2)  This 
charge  (without  qualification)  gave  the  Jury 
an  incorrect  rule  as  to  the  measure  for  dam- 
ages sought  by  plaintiff  for  lost  time,  lost  ca- 
pacity, lost  earnings,  doctor's  bills,  and  per- 
manent injuries.  These  were  matters  for 
computation  under  other  rules,  and  not  to 
be  left  to  the  consciences  of  Jurors,  however 
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Impartial.''  This  charge  was  not  inapplica- 
ble to  the  facts  of  the  case,  as  shown  by  the 
evidence  before  the  jury,  and,  under  those 
facts,  there  was  no  measure  of  -damages  ex- 
cept the  enlightened  consciences  of  Impartial 
jurors»  guided  by  all  the  facts  and  circum- 
stances of  the  case.  The  petition  did  not  al- 
lege that  the  plaintiff  was  earning  any  in- 
come at  the  time  that  she  was  Injured,  nor 
that  she  had  ever  earned  any,  nor  did  the 
plaintiff  undertake  to  sustain  by  evidence 
the  allegations  of  the  petition  as  to  her  earn- 
ing capacity  at  the  time  she  was  injured. 
The  plaintiff  introduced  no  evidence  what- 
ever upon  this  subject,  nor  upon  the  subject 
of  expenses  incident  to  her  injuries.  As  her 
case  went  before  the  jury,  she  was  seeking 
to  recover  alone  for  pain  and  suffering  and 
permanent  injuries,  without  undertaking  to 
fnrnish  the  jury  by  evidence  with  any  stand- 
ard from  which  to  calculate  the  amount  of 
diminution  In  her  earning  capacity.  She  did 
not  rely  upon  loss  of  established  earning  ca« 
pacity,  for  she  did  not  offer  to  prove  that  she 
ever  had  any.  The  proof  showed  that  she 
was  17  years  old  at  the  time  she  received 
the  injuries  complained  of.  So  the  charge 
excepted  to  was  applicable  to  the  facts  of 
V  the  case,  and  the  legal  principle  charged  was 
in  accordance  with  the  decision  of  this  court 
in  Western  &  Atlantic  Railroad  Company  ▼. 
Young,  81  Oa.  397,  7  S.  E.  912,  12  Am.  St 
Rep.  320  (4).  There  it  was  held:  "For  a 
personal  injury  to  a  child  nine  years  of  age, 
including  deprivation  of  a  member,  the  law 
furnishes  no  measure  of  damages  other  than 
the  enlightened  consciences  of  impartial  ju- 
rors, guided  by  all  the  facts  and  circumstan- 
ces of  the  particular  case.  Amongst  the  re- 
sults of  the  injury  to  be  considered  are  pain 
and  suffering,  disfigurement  and  mutilation 
of  person,  and  impaired  capacity  to  pursue 
the  ordinary  avocations  of  life  at  and  after 
attainment  of  majority."  In  that  case  Chief 
Justice  Bleckley  said:  "A  brief  but  excellent 
model  of  a  charge  upon  the  measure  of  dam- 
ages, where  the  subject  of  the  Injury  was  a 
child,  will  be  found  in  Davis  v.  The  Central 
Railroad,  60  Ga.  329."  The  charge  here  re- 
ferred to  and  commended  was  as  follows: 
**Tbere  is  no  known  rule  of  law  by  which 
witnesses  can  give  you  the  amount  In  dol- 
lars and  cents  as  the  amount  of  the  injury, 
but  this  is  left  to  the  enlightened  conscience 
of  an  impartial  jury.  This  does  not  mean 
that  juries  can  arbitrarily  enrich  one  party  at 
the  expense  of  the  other,  nor  that  they  should 
act  unreasonably  through  mere  caprice.  But 
it  authorizes  you  to  give  reasonable  damages 
where  the  party  shows  that  the  law  author- 
izes it  But  the  jury  should  exercise  com- 
mon sense  and  love  of  justice,  and,  from  a 
desire  to  do  right,  fix  an  amount  that  will 
fairly  compensate  for  the  injury  received." 

3.  Complaint  was  made  in  the  motion  for 
a  new  trial  of  the  following  charge  of  the 
court:  "The  duty  resting  by  law  upon  all 
persons  to  exercise  ordinary  care  to  avoid 


the  consequences  of  another's  negligence  dises 
not  arise  until  the  danger  is  impending,  or 
the  circumstances  are  such  that  an  ordinari- 
ly prudent  man  would  have  reason  to  appre- 
hend its  existence.  Failure  to  exercise  ordi- 
nary care  on  the  part  of  the  person  injured, 
before  the  negligence  complained  of  is  appar- 
ent or  should  be  reasonably  apprehended* 
would  not  preclude  a  recovery,  but  would 
authorize  a  jury  to  diminish  the  damages  in 
proportion  to  the  fault  of  the  person  injured." 
While  in  the  motion  for  a  new  trial  there  are 
several  assignments  of  error  upon  this 
charge,  the  argument  here  by  counsel  for  the 
plaintiff  in  error  has  taken  a  wider  range 
than  seems  to  be  authorized  by  any  of  these 
exceptions.  One  point  which  has  been  much 
stressed  is  that  the  court  erred  in  charginip 
that  the  duty  to  exercise  ordinary  care  to 
avoid  the  consequences  of  another's  negli- 
gence does  not  arise  *'until  the  danger  is  im- 
pending"; it  being  contended,  with  much 
force,  that  the  duty  arises  whenever  such 
negligence  is  discovered,  and  that  no  dan- 
ger  may  be  impending  to  the  discoverer  at 
such  time,  and  may  never  be  if  he  then  exer- 
cises ordinary  care  for  his  own  safety.  But 
none  of  the  assignments  of  error  upon  this 
charge,  in  the  motion  for  a  new  trial,  pre- 
sents the  question  here  indicated.  We  will 
say,  however,  in  passing;  that  the  language 
of  the  court  which  has  been  thus  criticised 
In  the  argument  of  counsel  was»  as  we  have 
seen,  followed  and*  qualified  by  the  words, 
*'or  the  circumstances  are  such  that  an  ordi- 
narily prudent  man  would  have  reason  to 
apprehend  its  existence."  We  do  not  think 
that  there  is  any  merit  in  the  exception  that 
this  charge,  "without  qualification  or  further 
explanation,  was  calculated  to  mislead  the 
jury,  and  was  an  expression  of  opinion  that 
the  danger  was  not  Impending,  and  should 
not  have  been  apprehended  by  the  plaintiff, 
at  the  time  she  was  injured."  There  waa 
no  expression  of  opinion  involved  in  the 
charge,  and  we  do  not  see  how  the  jury 
could  have  been  misled  into  believing  that 
there  was.  The  failure  of  the  court  to  dis- 
tinctly charge  the  principle  that  the  plaintiff 
could  not  recover  if  she  could,  by  the  exer- 
<2ise  of  ordinary  care,  have  avoided  the  con- 
sequences of  the  defendant's  negligence,  did 
not  make  the  charge  here  excepted  to  erro- 
neous. The  failure  to  give  this  principle  in 
charge  at  all  has  been  properly  excepted  to 
in  another  ground  of  the  motion,  which  we 
will  hereinafter  consider. 

4.  Another  exception  to  this  charge  is  bas- 
ed upon  the  second  sentence  thereof,  quoted 
above.  This  exception  is:  "The  jury  should 
not  have  been  restricted  to  the  want  of  ordi- 
nary care  on  the  part  of  the  plaintiff  before 
the  negligence  of  the  defendant  became  ap- 
parent or  should  have  been  apprehended. 
They  should  have  been  instructed  that  any 
negligence  on  her  part  contributing  to  her 
injury  would  require  that  the  recovery  In 
her  favor  be  diminished  in  proportion  to  the 
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amount  of  default  attributable  to  her."  The 
sentence  of  the  charge  here  excepted  to  fol- 
lows the  second  headnote  tn  Western  &  At- 
lantic R.  Co.  y.  Ferguson,  113  Ga.  708,  39  S. 
£.  306,  54. L.  B.  A.  802,  being  in  almost  its 
very  language.  If  the  plaintiff  did  not  fail 
to  exercise  ordinary  care  before  the  negli- 
gence of  the  defendant* was  existing  and  was 
apparent  or  should  have  been  reasonably  ap- 
prehended by  her,  and  after  that  time  could 
have  avoided  the  consequences  to  herself  of 
the  defendant's  negligence  by  the  exercise 
of  ordinary  care,  she  was  not  entitled  to  re- 
cover at  all.  On  the  other  hand,  if,  after  she 
knew  or  ought  to  have  apprehended  the  ex- 
istence of  the  defendant's  negligence,  she 
could  not  by  the  exercise  of  ordinary  care 
have  avoided  its  consequences,  then  she  did 
not  by  her  own  negligence  contribute  to  the 
injuries  which  she  sustained,  and  her  dam- 
ages should  not  have  been  diminished  at  all. 
The  law  of  contributory  negligence  is  hot 
applicable  to  a  case  in  which  the  facts  show 
that  the  person  injured  did  not  fail  to  exer- 
cise ordinary  care  before  the  negligence  of  j 
the  defendant  was  either  apparent  or  should  i 
have  been  apprehended  by  him,  and  could  not  ! 
after  that  time  have  avoided  the  consequen-  I 
ces  of  such  negligence  by  the  exercise  of  or-  i 
dinary  care.  This  we  understand  to  be  the  ! 
doctrine  laid  down  in  Western  &  Atlantic 
Railroad  Company  v.  Ferguson,  supra,  where 
Mr.  Justice  Cobb,  speaking  for  the  court, 
said:  "From  the  expressions  used  and  rul- 
ings made  in  the  cases  cited  (and  there  are 
many  others  where  similar  expressions  are 
used  and  similar  rulings  made),  the  rule  of 
force  with  reference  to  the  subject  under  in- 
vestigation seems  to  be  well  settled,  and  may 
be  thus  stated:  The  duty  imposed  by  law 
upon  all  persons  to  exercise  ordinary  care  to 
avoid  the  consequences  of  another's  negli- 
gence does  not  arise  until  the  negligence  of 
such  other  is  existing  and  is  apparent,  or 
the  circumstances  are  such  that  an  ordinarily 
prudent  person  would  have  reason  to  appre- 
hend its  existence.  In  such  cases,  and  in 
such  cases  only,  does  the  failure  to  exercise 
ordinary  care  to  escape  the  consequences  of 
negligence  entirely  defeat  a  recovery.  In 
.  other  cases — that  is,  where  the  person  injur- 
ed by  the  negligence  of  another  is  at  fault 
himself,  in  that  he  did  not,  before  the  negli- 
gence of  the  other  became  apparent  or  be- 
fore the  time  arrived  when  as  an  ordinarily 
prudent  person  it  should  have  appeared  to 
him  that  there  was  reason  to  apprehend  its 
existence,  observe  that  amount  of  care  and 
diligence  which  would  be  observed  under  like 
circumstances  by  an  ordinarily  prudent  per- 
son— such  fault  or  failure  to  exercise  due 
care  and  diligence  at  such  a  time  would  not 
entirely  preclude  a  recovery,  but  would  au- 
thorize the  Jury  ta  diminish  the  damages  in 
proportion  to  the  amount  of  default  attribu- 
table to'  the  person  injured." 

5.  Another  exception  to  this  charge  is  that 
•^e  charge  gives  the  Jury  permission  to  re- 


duce the  verdict  for  plaintUTs  want  of  care, 
but  dpes  not  instruct  them  that  it  shall  be 
done,"  and  that  'the  Jury  should  have  been 
instructed  that  any  fault  on  the  part  of  the 
plalntifT  would  require  that  the  damages  be 
diminished  by  the  Jury  in  proportion  to  the 
amount  of  default  attributable  to  her."  We 
think  this  exception  is  well  taken.  The  Civ- 
il Code  of  1885  (section  282^  provides:  '*lt 
the  complainant  and  the  agents  of  the  com- 
pany are  both  at  fkult,  the  former  may  re- 
cover, but  the  damages  shall  be  diminished 
by  the  Jury  in  proportion  to  the  amount  of 
default  attributable  to  him."  It  is  contend- 
ed by  counsel  for  defendant  in  error  that 
the  word  "authorise,"  as  used  by  the  court 
in  the  expression  "but  would  authorise  the 
Jury  to  diminish  the  damages,"  etc.,  is  equiv- 
alent to  "require,"  and,  therefore,  that  this 
exception  Is  not  sound.  This  very  question 
was  raised  in  Georgia  Railroad  v.  Pittman, 
73  Ga.  825,  and  it  wad  there  held  that: 
"Although  the  court  charged  that,  if  the  offi- 
cers of  the  railroad  and  the  deceased  were 
both  at  fault,  the  Jury  'would  be  authorized 
to  make  such  ^reasonable  deduction,*  yet 
where,  in  the  same  connection,  he  charged 
the  rule  of  contributory  negligence  in  the 
language  of  the  statute,  that  'the  damages 
shall  be  diminished  by  the  Jury,'  there  was 
no  error  which  requires  a  new  trial."  In 
the  opinion  Chief  Justice  Jackson  said:,  "The 
error  alleged  in  the  twelfth  ground  struck 
us  with  some  force  during  the  argument, 
bat  on  examination  of  the  whole  charge  it 
disappears."  Then,  after  stating  that  the 
point  was  that  the  court  "merely  authorized 
the  Jury  to  do  what  the  statute  made  im- 
perative upon  them,"  and  showing  that  the 
full  charge  did  "tell  the  Jury  what  the  law 
is,  a  few  paragraphs  before  this  excepted 
to,"  he  concludes  that  as  the  court  gave  the 
law,  "its  imperative  requirement,  as  their 
authority,  the  plaintlft  iil  error  was  not  hurt 
by  the  language  excepted  to."  The  question 
came  up  again  in  Krogg  v.  Atlanta  &  West 
Point  Railroad  Company,  77  Ga.  202,  4  Am. 
St  Rep.  77,  and  it  was  held  that  "while 
in  one  part  of  the  charge  the  Judge  errone- 
ously stated  that  the  Jury  would  be  author- 
ized to  reduce  the  damages  if  they  saw  prop- 
er, yet  in  other  portions  of  the  charge  this 
inaccuracy  was  corrected,  and  no  harm  re- 
sulted from  it"  Judge  Blandford,  who  de- 
livered the  opinion,  said:  "It  is  further  con- 
tended that  the  court  below  committed  man- 
ifest error  in  instructing  the  Jury  that  they 
'would  be  authorized  to  reduce  the  dam- 
ages,' etc.,  if  they  see  proper.  We  think 
this  charge  is  objectionable,  in  that  it  turns 
the  Jury  loose  to  do  as  they  pleased,  and  we 
think  the  court  should  hold  them  well  in 
hand;  but  we  held  in  Georgia  Railroad  v. 
Pittman,  73  Ga.  325,  that  such  a  charge  as 
this  was  cured  by  other  portions  of  the 
charge,  in  which  the  court  confined  the  Jury 
to  their  duty  as  to  their  finding.  Immediate- 
ly after  the  charge  complained  of  follow  two 
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charges  by  the  court,  tbe  same  being  re- 
quests of  the  defendants'  counsel,  and  these 
requests  corrected  the  looseness  of  the 
charge  complained  of;  so  we  think  no  harm 
resulted  from  the  charge.*'  It  will  be  seen 
that  in  each  of  these  cases  a  charge  of  the 
court  similar  to  the  one  now  under  review 
was  held  to  be  erroneous,  but  that  the  error 
contained  therein  was  harmless  when  such 
instruction  was  modified  and  explained  by 
other  portions  of  the  charge  wherein  the  law 
contained  in  the  statute  was  correctly  given 
to  the  Jury.  In  the  present  case  the  trial 
Judge  failed  to  give  tbe  Jury  any  other  in- 
struction whatever  upon  this  particular  sub- 
ject, and  so  this  particular  instruction  went 
before  them  without  modification  or  explana- 
tion. As  said  by  Judge  Hopkins,  In  the  Law 
of  Personal  Injuries,  §  208,  **The  section 
[2322]  is  imperative,  and  tbe  court'  should 
hold  the  Jury  to  it"  The  Jury  were  not  held 
to  it  by  the  charge  in  the  present  case,,  as 
they  might  well  have  believed  that,  while 
they  were  authorized  to  diminish  the  plain- 
tiffs damages  in  proportion  to  her  negli- 
gence, they  were  not  required  to  do  so. 

6.  Tbe  court  cliarged  the  Jury  that  ''no 
person  shall  recover  damages  from  a  rail- 
road company  for  injury  to  himself  or  his 
property,  where  the  same  is  done  by  his  con- 
sent or  is  caused  by  his  own  negligence." 
This  principle  is  laid  down  in  this  exact  lan- 
guage in  Civ.  Code  1895,  S  2322.  The  court 
then  immediately  gave  the  instruction,  wliich 
we  have  been  considering,  relative  to  the 
duty  to  exercise  ordinary  care  to  avoid  the 
consequences  of-  another's  negligence.  One 
ground  of  the  motion  for  a  new  trial  is  that 
it  was  error  for  the  court  to  give  these  dif- 
ferent rules  of  law  in  connection  with  each 
other,  without  further  explanation.  While 
the  court  failed  to  charge  the  Jury  the  prin- 
ciple contained  in  Civ.  Code  1895,  §  3830, 
that,  "if  the  plaintiff  by  ordinary  care  could 
have  avoided  the  consequences  to  himself 
of  the  defendant's  negligence,  he  is  not  en- 
titled to  recover,"  what  the  court  did  charge 
in  reference  to  the  time  when  the  duty  to 
exercise  such  care  to  avoid  the  consequences 
of  the  negligence  of  another  arises  was  ap- 
plicable only  to  the  last-quoted  section  of  the 
Civil  Code.  It  has  been  frequently  held 
that  sections  2322  and  3830  involve  separate 
and  distinct  defenses  to  cases  of  this  char^ 
acter.  For  this  reason,  it  has  also  been  re- 
peatedly held  that  to  charge  them  in  im- 
mediate connection  with  each  other,  with- 
out any  explanation  of  their  different  mean- 
ings, is  error.  Savannah,  Florida  &  West- 
em  Ry.  Co.  V.  Hatcher,  118  Ga.  273,  45  S. 
E.  239,  and  cases  cited.  If  the  two  sections 
should  not  be  charged  in  immediate  connec- 
tion, without  proper  explanation,  it  follows 
that  a  principle  which  is  applicable  to  only 
one  of  them  should  not,  without  appropriate 
explanation,  be  given  in  charge  in  immediate 
connection  with  the  other.  We  will  not  say, 
however,  tliat  the  charge  complained  of  was 


for- this  reason  necessarily  so  confusing  as 
to  be  cause  for  a  new  trial. 

7.  Another  ground  of  the  motion  for  a  new 
trial  is  that  the  court  erred  In  failing  to 
charge  the  Jury  that  if  the  plaintiff,  by  tbe 
exercise  of  ordinary  care,  could  have  avoid- 
ed the  consequences  of  the*  defendant's  neg- 
ligence, she  could  not  recover.  Under  tbe 
evidence  in  this  case,  the  court  should  have 
given  this  principle  of  law  in  dmrge  to  the 
Jury,  and  this  ground  of  the  motion  alone 
was  sufficient  to  require  the  grant  of  a  new 
triaL  Upon  proof  of  the  Injury  by  the  run- 
ning of  the  defendant's  locomotives  an4 
cars,  a  presumption  of  negligence  arose 
against  the  company,  and  this  presumption 
was  not  removed,  because  the  company  fail- 
ed to  show  that  its  agents  had  "exercised 
all  ordinary  and  reasonable  care  and  dili- 
gence." It  failed  to  show  that  it  had  com- 
plied with  the  statutory  requirements  ap- 
plicable to  railroad  trains  approaching  pub- 
lic crossings.  Consequently,  as  the  case 
went  before  the  Jury,  the  defendant  was 
bound  to  be  liable  to  the  plaintiff  to  some 
extent,  unless  the  evidence  disclosed  that 
the  plaintiff,  by  the  exercise  of  ordinary  care, 
could  have  avoided  the  Consequences  to  her- 
self of  the  negligence  of  the  defendant.  As 
the  defendant  contended  that  it  was  not  lia- 
ble at  all,  and  relied,  as  it  was  obliged  to  do 
under  such  circumstances,  upon  the  theory 
that  the  plaintiff  could  have  avoided  the  con- 
sequences of  its  negligence  by  the  exercise 
of  ordinary  care,  the  failure  of  the  court  to 
charge  the  law  upon  this  subject  deprived 
the  defendant  of  its  main  defense.  Counsel 
for  the  defendant  in  error  contend  that  this 
was  not  an  issue  in  the  case,  because  the 
defendant's  answer  did  not  set  up  any  con- 
tributory negligence;  that  it  did  not  set  up 
either  want  of  ordinary  care  on  the  part  of 
the  plaintiff  or  negligence  by  the  plaintiff, 
but  merely  denied  the  allegations  in  the 
plaintiff's  petition,  which  simply  amounts  to 
a  denial  of  the  facts  as  charged,  and  to  a 
denial  of  the  negligence  charged  against  the 
defendant  The  plaintiff  alleged  that  she 
drove  the  buggy  in  which  she  was  riding, 
in  the  exercise  of  due  care,  toward  the  rail- 
road crossing  where  the  collision  occurred 
which  caused  her  injuries,  and  tbe  defend- 
ant denied  this.  So,  even  under  the  plead- 
ings, the  parties  were  at  issue  upon  the 
question  of  due  care  by  the  plaintiff  in  driv- 
ing upon  the  railroad  crossing  at  the  time 
that  she  did.  Besides,-  the  defendant  by  its 
plea  certainly  denied  any  liability  to  the 
plaintiff;  and  if  the  Jury,  from  the  evidence 
before  them,  could  have  found  that,  notwith- 
standing the  negligence  of  the  defendant, 
the  plaintiff,  by  the  exercise  of  ordinary 
care,  could  have  avoided  the  consequences 
to  her  of  such  negligence,  the  law  applicable 
to  such  a  state  of  facts  was  directly  involved 
in  the  case,  and  the  court  should  have  given 
it  in  charge  to  the  Jury.  In  Atlanta  Rail- 
way &  Power  Co.  y.  Gaston*  118  Oa.  418 
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46  S.  E.  506,  it  was  held  that  where  the  evi- 
dence was  conflicting,  **but  there  was  tes- 
timony from  which  the  Jury  could  liave 
found  that  both  parties  were  in  the  exercise 
of  ordinary  care  and  that  the  injury  was  the 
result  of  a  casualty,  it  was  error  not  to 
charge  that  the  defendant  could  relieve  it- 
self of  the  statutory  presumption  by  show- 
ing that  neither  party  was  to  blame  and 
that  the  damage  was  the  result  of  a  pure  ac- 
cident" In  the  opinion,  Mr.  Justice  Lamar 
said:  "But  the  mutual  criminations  and  re- 
criminations are  not  necessarily  exhaustive 
of  the  substantial  issues  raised  by  the  evi- 
dence, and  as  to  which  the  Jury  must  be 
instructed.  Here  it  could  have  found  that 
neither  was  to  blame,  and,  that  being  true, 
it  was  requisite  to  charge  what  would  be 
the  result  of  such  a  finding.  The  failure  to 
so  charge  deprived  the  company  of  the  ben- 
efit of  a  substantial  defense."  Of  course, 
there  is  no  merit  in  the  contention  that  the 
failure  of  the  defendant  to  submit  to  the 
court  a  written  request  to  charge  the  legal 
principle  involved  in  this  ground  of  the  mo- 
tion disposes  of  the  groun<|.  ''Where  the 
Judge  gives  in  charge  substantially  the  law 
governing  the  case,  if  more  specific  instruc- 
tions on  any  point  are  desired,  they  should 
be  asked;  but  the  law  of  the  case  must  be 
given  to  the  Jury  to  the  extent  of  covering 
the  substantial  issues  made  by  the  evidence, 
whether  requested  or  not,  or  whether  the  at- 
tention of  the  court  be  called  thereto  or  not; 
otherwise  the  verdict  will  be  set  aside." 
Central  Railroad  V.  Harris,  76  Ga.  501,  and 
cases  dted;  Strickland  v.  State,  dS  Ga.  84, 
25  S.  B.  908;  Chattanooga  R.  Co.  v.  Yoils, 
113  Ga.  361,  88  S.  m  819. 

8.  The  able  and  ingenious  counsel  for  the 
defendant  in  error  seeks  to  show  that  the 
court  did  give  the  principle  in  question  in 
charge  to  the  Jury,  when,  in  the  beginning 
of  his  instructions,  he  stated  to  the  Jury  the 
respective  contentions  of  the  parties.  It  is 
one  thing  to  state  what  a  party  contends, 
and  another  and  a  very  different  thing  to 
state  the  law  applicable  to  such  contention. 
To  state  to  the  Jury,  as  the  court  did,  that 
the  defendant  contended  that  it  had  not 
''been  guilty  of  any  neglect,  and  that  if  the 
plaintiff  was  hurt  it  was  done  xmder  such 
circumstances  that  the  plaintiff,  by  the  ex- 
ercise of  ordinary  care  and  diligence,  could 
have  avoided  any  injury,  if  in  fact  she  was 
injured,  and  that  therefore  the  defendant 
[was]  not  liable,"  was  far  from  being  equiva- 
lent to  charging  the  law  laid  down  in  Civ. 
Code  1895,  S  3830. 

9.  Nor  can  we  agree  with  counsel  that 
the  charging  of  the  principle  laid  down  in 
section  2322,  that  ''no  person  shall  recover 
damage  of  a  railroad  company  for  injury  to 
him  or  his  property  where  the  same  is  done 
by  his  consent,  or  is  caused  by  his  own 
negligence,"  was  equivalent  to  charging  the 
principle  contained  In  section  3830.  This 
has  been  expressly  ruled  by  this  court    In 


Central  Railroad  v.  Harris,  supra,  which  was 
a  suit  by  a  vrife  for  the  homicide  of  her 
husband,  it  was  held  "that  the  defendant 
was  entitied  to  have  submitted  to  the  Jury 
both  the  question  whether  the  plaintiff's 
husband  caused  the  injury  solely  by  his  own 
negligence,  and  also  whether,  by  the  use  of 
ordinary  care,  he  could  have  avoided  the 
consequences  to  himself  caused  by  the  de- 
fendant's negligence."  In  the  opinion  (page 
506»  76  Ga.)  Chief  Justice  Jackson  said: 
"The  railroad  company  had  two  defenses  in 
this  case,  either  of  which  would  bar  any 
recovery  by  the  plaintiff.  One  is  that  the 
plaintiff's  husband  caused  the  killing  by  his 
own  negligence;  the  other  is  that  the  plain- 
tiff's husband  could  have  avoided  the  con- 
sequence of  the  company's  negligence  by  or- 
dinary care.  The  first  is  found  in  section 
3034  of  thq  Code  [now  section  2322];  the  last 
in  section*  2972  [now  section  3830].  The 
two  defenses  are  not  the  same.  They  are 
not  IdenticaL"  He  then  points  out  the  dif- 
ference between  the  two.  This  ruling  was 
followed,  at  the  same  term  of  the  court,  in 
Central  Railroad  v.  Thompson,  76  Ga.  770 
(9).  The  difference  between  these  two  sec- 
tions of  the  Code  had  been  previously  point- 
ed out  and  discussed  in  the  concurring  opin- 
ion of  Justices  Jackson  and  Blandford  in 
Savannah,  Florida  &  Western  Ry.  Co.  v. 
Stewart,  71  Ga.  429,  where  they  held  (page 
447,  71  Ga.)  that  "the  two  sections  ought  not 
to  be  construed  as  the  same,  but  in  pari 
materia  as  separate  defenses."  We  have 
seen  that  even  to  charge  these  separate  sec- 
tions of  the  Civil  Code  in  immediate  connec- 
tion with  each  other,  and  without  explana- 
tion as  to  their  different  meanings,  is  errone- 
ous. 

10.  Complaint  is  made  in  the  motion  for 
a  new  triat  of  a  lengthy  excerpt  from  the 
charge  of  the  court  in  reference  to  the  Car- 
lisle Mortality  Table,  which  was  introduced 
in  evidence  by  the  plaintiff;  the  assignment 
of  error  being  that  "this  charge  was  not 
authorized  by  the  facts  in  evidence,  and  that 
it  was  calculated  to  mislead  the  Jury."  Un- 
der the  decision  of  this  court  in  Macon, 
Dublin  &  Savannah  Railroad  Co.  v.  Moore,  99 
Ga.  229,  25  S.  E.  460,  instructions  in  refer- 
ence to  the  mortality  table  and  its  use  by 
the  Jury  were  erroneous.  It  was  there  held: 
"On  the  trial  of  an  action  for  personal  in- 
juries alleged  to  be  pesmanent,  mortality 
tables  are  not  proper  evidence,  and  instruc- 
tions as  to  their  use  are  inappropriate,  un- 
less there  be  some  evidence  as  to  the  value 
of  the  plaintiff's  services  or  capacity  to  earn 
money."  See,  also,  Chicago,  Burlington  & 
Quincy  R.  Co.  v.  Johnson,  36  111.  App.  564. 
In  the  present  case^  as  we  have  seen,  the 
plaintiff  did  not  even  undertake  to  show  the 
value  of  her  services  or  her  capacity  to 
earn  money. 

11.  Complaint  was  also  made  in  the  mo- 
tion of  the  refusal  of  the  court  to  exclude, 
as  hearsay,  certain  testimony  of  Dr.  Earn- 
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estr  a  physician  who  attended  and  treated 
the  plaintiff,  and  whose  depositions  were 
taken  and  introduced  in  her  behalf.  The 
testimony  in  question  was  that  the  plaintiff 
"complained  of  backache  and  pains  in  her 
hips/'  and  also  of  other  physical  ailments, 
and  his  statement  that  the  evidence  of  some 
inflammatory  trouble  having  existed  consist- 
ed in  the  presence  of  some  adhesions  and 
some  deposits  in  the  broad  ligaments,  "and 
In  the  history  given  me  by  the  patient  her^ 
self  of  her  having  suffered  certain  pains 
for  a  considerable  period  past" — the  quoted 
words  being  the  testimony  objected  to.  The 
witness  had  not  been  called  in  by  the  plain- 
tiff to  examine  her  for  the  purpose  of  quali- 
fying himself  to  testify  as  a  witness  In  her 
behalf,  nor  was  he  called  in  after  suit 
brought,  but  he  attended,  examined,  and 
treated  her,  as  his  patient,  some  months  be- 
fore the  suit  was  instituted.  We  have  de- 
voted considerable  time  and  investigation 
to  the  question  here  presented,  and  have 
examined  a  great  number  of  cases  in  which, 
in  one  form  or  another,  the  question  of  the 
admissibility  of  statements  of  this  charac- 
ter, made  by  one  person  to  another,  has 
been  presented  and  determined.  We  find 
that  practically  all  of  the  courts  in  which 
the  question  has  arisen  hold  that  state- 
ments of  present  pain  and  suffering,  made 
before  suit  brought,  by  a  patient  to  his  phys- 
ician who  has  been  called  in  solely  for  the 
purpose  of  examining,  advising,  and  treating 
him,  may  be  given  in  evidence  by  such 
physician,  when  called  as  an^  expert  witness, 
as  part  of  the  facts  upon  which  he  bases 
his  opinion  as  to  the  nature  and  extent  of 
the  patient's  injuries  or  disease.  As  to  the 
admissibility  of  statements  of  past  pains  or 
sensations,  made  by  a  patient  to  his  physi- 
cian, there  is  a  decided  conflict  lil  the  rulings 
of  the  courts,  some  holding  that  such  state- 
ments are  Inadmissible,  while  others  hold 
that  it  is  admissible  for  the  physician  to 
testify  to  them  when  giving  his  opinion  as 
an  expert  to  the  Jury.  The  weight  of  out- 
side authority,  however,  seems  to  be  that 
statements  or  narratives  of  past  pains  and 
symptoms  made  by  a  patient  to  his  physi- 
cian are  inadmissible.  Some  of  the  courts, 
impressed  with  the  danger  of  opening  the 
door  of  evidence  for  the  admission  of  hear- 
say testimony,  particularly  in  cases  in  which 
the  hearsay  statement  may  be  of  a  self- 
serving  nature,  hold  that  statements  of  the 
above  character,  even  when  made  by  a  pa- 
tient to  his  physician,  are  not  admissible 
if  made  after  suit  brought  by  the  patient  for 
his  Injuriea  Others  hold  that  they  are  not 
admissible  If  made  to  a  physician  or  sur- 
geon called  for  the  sole  purpose  of  qualify- 
ing himself  to  testify,  as  an  expert,  in  be- 
half of  the  plaintiff  in  an  action  for  damages. 
A  few  recognize  no  such  distinction,  but  hold 
that  the  fact  that  the  statements  were  made 
under  such  circumstances  does  not  render 
them  inadmlasible^  but  is  merely  a  circum- 


stance to  be  taken  into  consideration  by  the 
Jury  in  weighing  the  effect  of  such  state- 
ments and  the  opinion  of  the  expert  based 
in  part  thereon.  While  we  feel  s<Mne  hesi- 
tancy in  laying  down  a  rule  in  this  state 
which  will  run  counter  to  what  seems  to 
be  the  rule  generally,  if  not  universally, 
accepted  elsewhere,  we  have  reached  the 
conclusion  that  there  is  no  sound  reason  for 
making  any  exception  In  cases  of  this  char- 
acter to  the  rule  which  excludes  hearsay 
testimony.  In  Atlanta  Street  Railway  Ck>m- 
pany  y.  Walker,  93  Ga.  462,  21  S.  E.  48,  this 
court  held  that  ''since  the  change  in  the 
law  allowing  parties  to  testify  in  their  own 
behalf,"  it  is  not  "competent  for  a  plaintiff, 
suing  for  physical  injuries,  to  prove  by  his 
wife  that  subsequently  to  their  infliction  he 
frequently  complained  to  her  of  pains  and 
hurts  resulting  therefrom,  and  stated  that 
he  suffered  a  great  deal.**  In  that  case  the 
complaints  were  of  present  pain  and  suffer- 
ing. In  the  opinion,  Chief  Justice  Bleckley 
said:  "The  plaintiff's  wife  was  permitted  to 
testify  to  his  complaints  made  in  her  hear- 
ing. She  said /he  complained  of  his  side  a 
great  deal;  and,  being  told  to  state  all  his 
complaints,  she  said  his  head  hurt  him,  and 
his  side  and  leg;  he  suffered  a  great  deal. 
Such  evidence  as  this,  by  a  witness  other 
than  the  wife  of  a  party,  was  competent 
and  admissible  so  long  as  the  law  excluded 
parties  from  being  witnesses  in  their  own 
behalf,  but  now  that  they  are  by  statute 
competent  to  testis,  and  where,  as  in  this 
case,  the  testimony  is  heard  from  the  plain- 
tiff himself,  who  knew  the  facts  of  pain  and 
suffering,  his  wife,  whose  knowledge  of  them 
was  derived  from  hearsay,  was  not  compe- 
tent to  prove  complaints  which  were  no  part 
of  the  res  gestse  of  the  Injury.  The  ground 
on  which  such  evidence  was  formerly  deem- 
ed competent  was  the  ground  of  necessity. 
That  necessity  no  longer  exists.  The  high- 
er and  better  evidence  Is  that  of  the  per- 
son who  has  actual  knowledge  of  the  truth 
of  the  pains  and  other  feelings  to  which  the 
complaints  relate.  This  ruling  was  follow- 
ed in  Savannah  R.  Co.  v.  Walnwrlght,  9& 
Ga.  255,  25  S.  E.  622.  This  is  eminently 
sound  reasoning,  and  applies  as  well  in  a 
case  in  which  the  complaints  are  made  to 
the  complaining  person's  physician  as  in  a 
case  in  which  they  are  made  by  a  husband 
to  his  wife.  The  decision  in  Feagin  v.  Beaa- 
ley,  23  Ga.  17,  which  was  a  suit  for  breach 
of  warranty  of  the  soundness  of  a  negro 
slave  sold  by  t]ie  defendant  to  the  plaintiff, 
that  the  representations  of  the  negro  as  to 
his  symptoms,  made  during  his  medical  ex- 
amination, were  admissible,  was  made  at  a 
time  when  the  negro,  being  a  slave,  was 
not  competent  to  testify  against  a  free  white 
person  (Grady  v.  State,  11  Ga.  253),  and  his 
representations  to  the  physician  and  others 
were  admissible  upon  the  ground  of  neces- 
sity, to  which  Judge  Bleckley  refera 
The    distinction    between    statements    of 
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pain  and  snlfering  made  to  a  physician  and 
such  statements  made  to  any  other  person, 
so  far  as  admissibility  In  evidence  is  ,con- 
oerned,  has  been  rejected  by  a  number  of 
courts,  including  the  Supreme  Ck>urt  of  the 
United  States,  which  held  that:  ^The  dec- 
larations of  a  party  himself,  to  whomsoever 
made,  are  competent  evidence,  when  con- 
fined strictly  to  such  complaints,  expres- 
sions, and  exclamations  as  furnish  evidence 
of  a  present  existing  pain  or  malady,  to 
prove  his  condition,  ills,  pains,  and  symp- 
toms, whether  arising  from  sickness,  or 
from  an  injury  by  accident  or  violence.  If 
made  to  a  medical  attendant,  they  are  of 
more  weight  than  if  made  to  another  pw- 
son/*  Northern  Pacific  Railroad  Co.  v.  Ur^ 
lln,  158  U.  S.  271,  275,  15  Sup.  Gt  840,  39 
L.  Ed.  977.  In  that  case  the  statements  in 
question  were  made  by  the  plaintiff  at  vari- 
ous times  to  physicians  who  subsequently 
testified  in  his  behalf,  but,  as  seen  above, 
the  court  refused  to  recognize  a  distinction, 
so  fftr  as  admissibility  in  evidence  was  con- 
cerned, between  statements  made  to  medical 
attendants  and  similar  statements  made  to 
any  one  else.  So  it  is  said,  In  Greenleaf  on 
Bvldence,  that  "the  representation  by  a  eick 
person  of  the  nature,  symptoms,  and  effects 
of  the  malady  under  which  he  is  laboring  at 
the  time  are  received  as  original  evidence. 
If  made  to  a  medical  attendant,  they  are  of 
greater  weight  as  evidence;  but  if  made  to 
any  other  person,  they  are  not  on  that  ac- 
count rejected."  1  Gr.  Bv.  (leth  Bd.)  §  162b. 
In  this  last  edition  of  this  work  the  editor 
thereof  explains  that  statements  of  this 
character  are  not  received  as  original  evi- 
dence, but  as  exceptions  to  the  hearsay  rule; 
and,  in  his  additions  to  the  original  text,'  he 
speaks  tkf  the  limitation  of  the  admissibility 
of  such  statements  to  those  made  to  an  at- 
tending physician  as  "unsound  upon  prece- 
dent, principle,  and  policy,*'  and  cites  the  fol- 
lowing cases,  in  which  such  limitation  has 
been  repudiated:  Northern  Pacific  R.  Ck>. 
V.  Urlin,  supra;  Hancock  Co.  v.  Leggett,  116 
Ind.  547,  18  S.  B.  53;  Chicago  R.  Co.  v.  Spil- 
feer,  134  Ind.  392,  33  N.  B.  280,  34  N.  B.  218; 
LouisvUle  R.  Co.  v.  Miller,  141  Ind.  533,  559, 
37  N.  B.  343;  Cleveland  R.  Co.  v.  Prewitt, 
134  Ind.  557,  33  N.  B.  367;  Baltimore  R.  Co. 
V.  Rambo,  59  Fed.  75,  8  C.  C.  A.  6,  16  U.  S. 
App.  277;  Bagley  v.  Mason,  69  VL  175,  37 
Atl.  287;  Brown  v.  Mt  Holly.  69  Vt.  364,  38 
Atl.  69.  In  the  case  of  Rowell  v.  City  of 
Lowell,  11  Gray  (Mass.)  420,  decided  when 
that  ^ninent  Jurist  Chief  Justice  Shaw  was  at 
the  head  of  the  Supreme  Court  of  Massachu- 
setts, not  only  wad  no  such  distinction  made, 
but  it  was  held  that,  "in  an  action  to  recover 
for  personal  injuries,  a  surgeon  who  attend- 
ed and  prescribed  for  the  plaintiff  once, 
three  months  after  the  accident,  and  ex- 
amined the  injuries  again  after  the  action 
was  brought,  may  be  allowed  to  testify  to 
his  opinion  of  the  plaintiff's  condition,  and 
the  lasting  character  of  the  injuries,  derived 


from  what  he  saw,  but  not  from  any  state- 
ments of  the  plaintiff.'*  The  ruling  of  the 
court  below,  excluding  the  opinion  of  the  sur- 
geon, formed  "from  the  declarations  of  the 
patient"  when  he  visited  and  prescribed  for 
her  before  suit  was  brought,  "as  to  her  then 
state  of  feeling,  and  the  examination  [he 
then]  made  *  *  *  as  to  the  extent  of  the 
injury  she  was  then  laboring  under,"  was 
afOrmed.  So  we  have  eminent  authority  to 
sustain  our  view  that,  if  complaints  of  a  per- 
son of  pain  or  other  physical  sensation  which 
produce  discomfort  or  suffering  are  admis- 
sible in  evidence  at  all,  there  is  no  sound  rea- 
son for  distinguishing  between  those  made 
to  a  medical  attendant  and  those  made  to 
any  one  else.  This  being  true,  under  the  de- 
cision of  this  court  in  Atlanta  Street  Railway 
Company  v.  Walker,  supra,  it  appears  to  us 
that  the  testimony  now  in  qustlon  was  inad- 
missible. 

It  is  true  that  it  was  held  in  a  later  case 
that  "exclamations  or  complaints  made  by  a 
person  undergoing  physical  examination  by 
a  physician  with  a  view  to  ascertaining  the 
extent  of  his  alleged  injuries,  and  appar- 
ently made  in  response  to  manipulations  of 
the  person's  body  or  members  by  the  physi- 
cian, are  admissible  in  evidence,  though  such 
person  was  not  under  the  treatment  of  this 
particular  physician,  and  the  examination 
was  being  made  solely  for  the  purpose  indi- 
cated. Whether  or  not  the  exclamations  were 
involuntary,  or  the  complaints  were  bona 
fide,  is  for  determination  by  the  Jury  under 
all  the  evidence  submitted."  Broyles  v.  Pri- 
sock,  97  Ga.  643,  25  S.  B.  389.  But  the  rul- 
ing in  that  case  was  put  upon  the  ground 
that  "complaints  of  pain  which  are  made 
apparently  in  response  to  manipulation  of 
the  person  do  not  come  within  the  rule  which 
excludes  hearsay  and  self-serving  declara- 
tions, and  it  is  not  necessary,  in  order  to 
render  them  admissible,  that  they  should  "be 
made  to  a  physician  for  the  purpose  of 
treatment.  Such  complaints  are  regarded 
as  manifestations  of  pain,  as  part  of  the  res 
gestie  of  the  pain,  and  are  not  classed  with 
mere  descriptive  statements."  There  com- 
plaints of  pain,  made*  in  response  to  and  co- 
Incident  with  manipulations  of  the  complain- 
ing person's  body,  were  treated  as  being 
equivalent  ^to  involuntary  exclamations  of 
pain,  convnlsive  movements  of  the  body, 
flinching,  or  screaming  when  a  particular 
portion  of  the  body  is  pressed  or  touched,  or 
other  physical  manifestations  of  bodily  suf- 
fering. If  they  had  not  been  put  upon  this 
ground,  this  decision  would  have  been  clear- 
ly in  conflict  with  the  one  rendered  In  At- 
lanta Street  Railway  Company  v.  Walker,  su- 
pra, and  it  was  upon  this  ground  that  the 
two  cases  were  then  distinguished.  There 
is,  however,  a  still  lat^  decision  of  this 
court,  in  which  the  writer  participated, 
which  we  have  found  it  hard  to  reconcile 
with  the  case  dted  from  93  Ga.,  21  S.  B. 
We  refer  to  the  ruling  in  Powell  v.  State,  101 
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6a.  9,  29  8.  B.  309,  65  Am.  St  Rep.  277, 
where  it  was  held:  *'Eyidence  of  pain  and 
suffering  by  the  accused  on  trial  for  murder, 
and  who  alleges  In  his  defense  that  he  was 
attacked  and  beaten  by  the  deceased,  Is  ad- 
missible, if  confined  to  a  reasonable  period 
•f  time  elapsing  after  the  homicide;  and  ex- 
clamations or  expressions  indicating  the  ex- 
istence of  present  pain  and  suffering,  made 
by  him  on  the  same  day  of  the  homicide, 
whether  giyen  in  the  course  of  a  medical  ex- 
amination  or  while  describing,  his  particular 
pain  or  trouble  to  another,  are  entitled  to  go 
to  the  Jury.  Such  complaints  may  or  not 
have  probative  value;  but  of  this  the  Jury, 
under  the  circumstances  of  each  case,  must 
decide."  The  evidence  the  admissibility  of 
which  was  ruled  upon  in  that  case  was  that 
the  accused,  when  seen  and  examined  by  a 
nonexpert  at  the  Jail  on  the  day  of  the  homi- 
cide, had  on  one  side  of  his  neck  a  print  that 
looked  like  the  print  of  two  fingers,  and  that 
he  was  complaining  of  being  sore,"  that 
he  was  Just  complaining  of  his  throat  being 
sore.*'  It  did  not  appear  that  these  com- 
plaints were  in  the  nature  of  involqntary  ex- 
clamations, indicating  pain,  made  in  response 
to  pressure  upon  the  throat  or  otherwise; 
but,  from  the  report  of  the  testimony  then  in 
question,  it  merely  appears  that  "he  was 
Just  complaining  of  his  throat  being  sore," 
and  it  seems  to  be  evident  that  they  were 
not  made  so  near  in  point  of  time  to  the 
homicide  as  to  be  considered  part  of  the  res 
gestae  of  the  rencounter  which  resulted  in 
the  killing.  So  that  case,  but  for  the  above- 
cited  older,  conflicting,  and  necessarily  con- 
trolling decision,  would  be  authority  for 
holding  that  evidence  as  to  complaints  of 
present  existing  pain  would  be  admissible, 
and  the  statement  of  the  physician  that  the 
plaintiff  complained  of  backache  and  pains 
in  her  hips  would  be  prima  facie  admissible, 
such  complaints  apparently  referring  to  pains 
existing  at  the  time  when  the  statements 
were  made  to  the  physician.  But  even  this 
was  not  admissible  under  the  ruling  in  the 
older  case.  The  rest  of  the  testimony  ob- 
jected to  was  clearly  inadmissible,  because 
it  referred  to  statements  by  the  plaintiff  of 
past  sensations  and  symptoms.  It  will  be 
observed  that  in  neither  Broyles  v.  Prisock 
nor  Powell  v.  State  was  any  dlsti^iction  made 
between  complaints  of  pain  and  suffering 
made  by  a  patient  to  his  physician  and  such 
complaints  made  to  any  other  person.  In 
an  able  and  instructive  article  on  "Declara- 
tions of  Pain  and  Suffering,"  In  22  Central 
Law  Journal,  600,  514,  the  writer  well  says: 
"Nothing  is  better  settled  than  the  rule  that, 
when  a  witness  can  be  called  by  a  party,  that 
party  will  not  be  permitted  to  prove  his  un- 
sworn declarations.  That  which  a  plaintiff 
can  prove  by  his  own  sworn  statements, 
being  a  competent  witness,  he  Is  not  permit- 
ted to  prove  by  statements  which  are  un- 
sworn. His  declarations  as  part  of  the  res 
gestn  of  some  subject  of  Inquiry  may  be 


proved,  but  otherwise  they  are  incompetent 
It  is  difilcult  to  see  how  spoken  declarations 
or  representations  of  existing  pain  can  be  a 
part  of  the  res  gestae  of  such  pain.  If  the 
pain  is  not  an  act,  they  are  not  declarations 
accompanying  an  act  Nor  can  we  regard 
such  descriptive  statements  of  present  pain 
as  the  natural  language  of  such  pain.  The 
greatest  sufferers  seldom  say  they  suffer  for 
the  purpose  of  indicating  their  pain.  Such 
declarations  are  not  admissible  merely  be- 
cause they  accompany  the  act  of  the  party 
In  submitting  himself  to  examination,  for  it 
Is  the  existence  of  the  pain,  of  a  bodily  con- 
dition or  sensation,  not  the  fact  that  a  doc- 
tor examined  the  person,  that  is  the  subject 
Inquired  about  This  applies  equally  to  ex- 
aminations made  by  physicians  for  the  pur- 
pose of  treatment,  or  to  qualify  themselves 
to  testify  as  expert  witnesses." 

12.  The  conductor  of  the  train  testified 
In  behalf  of  the  defendant  that  upon  ap- 
proaching the  crossing  where  the  collision 
occurred,  the  engineer  of  the  train  gave  two 
long  and  two  short  blasts  of  the  whistle,  and, 
upon  cross-examination,  he  was  asked  the 
following  question:  "Did  you  blow  at  all 
the  road  crossings  up  and  down  the  track 
on  that  occasion?"  This  question  was  ob- 
jected to  by  the  defendant  upon  the  ground 
that  It  was  irrelevant,  and  the  objection  was 
overruled  by  the  court  The  witness  an- 
swered, "Yes,  sir,"  but  tipon  the  question 
being  repeated,  he  answered  that  be  did  not 
know.  In  the  motion  for  a  new  trial  error 
was  assigned  upon  this  ruling  of  the  court 
The  facts  with  reference  to  the  blowing  or 
nonblowlng  of  the  whistle  of  the  locomotive 
of  .this  particular  train  at  other  crossings  on 
that  day  were  clearly  irrelevant  to  the  issues 
on  trial,  but  the  plaintiff  had  the  right  upon 
cross-examination,  to  test  the  recollection  of 
the  witness  as  to  the  blowing  of  the  whistle 
at  other  crossings.  It  would  have  been  per- 
fectly competent  to  have  asked  the  witness 
If  he  .remembered  whether  the  whistle  vras 
blown  at  all  the  other  crossings,  or  to  have 
asked  if  he  remembered  whellier  It  was 
sounded  at  other  named  crossings.  While  it 
may  be  that  the  particular  question  pro- 
pounded was  In  itself  objectionable,  the  tes- 
timony which  It  elicited  gave  the  defendant 
no  legal  cause  to  complain  of  the  ruling  of 
the  court  The  first  answer  to  the  question 
was  favorable  to  the  defendant  and  the  fact 
stated  in  the  second  was  merely  In  reference 
to  the  witness's  memory. 

Judgment  reversed.    All  the  Justices  oon- 


(121  Qa.  816) 
WADB  T.  PBAOOOK. 

(Supreme  Court  of  Georgia.    Jan.  2S,  1905i) 

AUDITOB'S    BEPOBT— COBBEOTXON  —  DKCBDBNT'a 
ESTATB—PBIOBITIES— CLAIMS. 

1.A   Judge   of   the   superior  court   may,    in 
framing  his  decree  on  an  auditor's  report,  cor> 
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rect  anj  error  of  law  apparent  on  the  face  of 
the  report,  and  make  his  decree  conform  to  the 
law.  This  is  so  although  exceptions  filed  to  the 
report  of  the  auditor  have  been  withdrawn. 

2.  In  the  settlement  of  the  estate  of  a  dece- 
dent, debts  due  for  rent  take  priority  over  liqui- 
dated demands. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22. 
Cent.  Df;.  Executors  and  Administrators,  S  964.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Thomas  Cdiin- 
ty;  E.  J.  Reagan,  Judge. 

Action  between  Maggie  L.  Wade,  adminis- 
tratrix, and  W.  D.  Peacock,  guardian.  From 
m  Indgment,  Wade  brings  error.    Affirmed. 

W.  C.  Snodgrass,  Theo.  Titus,  and  S.  S. 
Bennett,  for  plaintUF  In  error.  Hammond  & 
Hammond,  for  defendant  in  error. 

CANDLER,  J.  Exceptions  of  fact  to  an 
auditor's  report  are  for  a  jury  In  the  supe- 
rior court;  exceptions  of  law  are  for  the 
court  Whether,  in  the  absence  of  exceptions 
of  fact,  the  court  can,  without  submitting 
the  case  to  a  jury,  and  without  re-reference 
to  the  auditor,  frame  a  decree  at  variance 
with  the  facts  reported  by  the  auditor,  is  a 
question  not  Involved  in  this  case.  "When 
there  is  an  error  of  law  apparent  on  the  face 
of  the  auditor's  report  wholly  Irrespective  of 
the  evidence  on  which  it  is  based,  then  the 
court  can  correct  that  error  by  its  judg- 
ment" Brinson  y.  Wessolowsky,  67  Ga. 
143;  Anderson  y.  Usher,  59  Ga.  577.  It  can 
make  no  difference  that  no  exceptions  of  law 
have  been  filed,  or,  if  filed,  have  been  with- 
drawn. We  are  not  aware  of  any  law  requir- 
ing a  judge  to  make  an  erroneous  decree, 
based  on  a  palpably  erroneous  report  of 
law  by  an  auditor,  merely  because  the  party 
affected  did  not  file  exceptions  to  the  report 
Such  a  rule  would  subordinate  the  judicial 
powers  of  the  court  to  those  of  the  auditor. 
To  hold  that  re-rcference  to  the  auditor  is 
necessary  would  lead  to  vexatious  and  use- 
less delay,  for,  if  the'  error  of  law  is  appar- 
ent, why  may  not  the  judge  correct  it  at 
first  hand,  rather  than  send  it  back  to  the 
auditor  for  correction?  In  the  present  case 
the  auditor  made  separate  findings  of  law 
and  fact.  Exceptions  were  filed  by  the  de- 
fendant in  error,  but  were  subsequently 
withdrawn.  The  auditor  found  as  matter  of 
law  that  in  the  payment  of  the  debts  of  a 
decedent  a  debt  for  rent  '*is  an  unliquidated 
demand,  and  as  such  takes  rank  as  an  open 
account,"  and  he  gave  priority  to  a  liquidated 
demand  over  such  a  debt  This  was  in  plain 
confiict  with  Civ.  Code  1895,  §  3424,  provid- 
ing for  the  priority  of  debts  due  by  a  dece- 
dent The  decree  framed  by  the  court  **ap- 
proved  and  confirmed"  the  auditor's  report, 
but  cured  the  error  therein  by  giving  priority 
to  the  debt  due  for  rent  This  was  an  in- 
consistency, but  not  one  of  such  Importance 
as  to  require  a  reversal  of  the  judgment,  for 
the  Intention  of  the  decree  was  apparent. 

Judgment  afllrmed.    All  the  Justices  concur. 


(121  Ga.  102) 
GRIFFIN  et  al.  t.  COLLINS. 

(Supreme  Court  of  Georgia.    Jan.  28,  1005.) 

'ttUABDIAN  FOB  PHTSICAI.  INOAFAOITT  OF  WABD 
—BOND— ESTOPPEL— REVOCATION  OF  APPOINT- 
MENT—DISMISSAL— NOTIOX  OF  APPLICATION— 
BBCEIFT  BT  WABD  —  LIMITATIONS  —  JUBT 
TBIAL. 

1.  There  Is  no  provision  of  law  in  this  state 
for  the  appointment  of  a  guardian  for  a  person 
of  full  age  solely  on  the  ground  of  blindness  and 
limited  education ;  but  where  one,  on  his  own 
motion,  is  appointed  guardian  of  such  a  person, 
and  as  a  condition  precedent  to  his  appointment 
gives  bond  with  security  for  the  faithful  ad- 
ministration of  the  ward's  estate,  he  and  the 
sureties  on  his  bond  are  estopped,  in  a  suit  on 
the  bond,  to  deny  the  validity  of  his  appoint- 
ment as  guardian. 

2.  An  order  of  the  ordinary,  granting  the 
prayer  of  a  petition  filed  by  one  for  whom  a 
guardian  has  been  appointed,  adding  that  the 
guardianship  be  revoked  and  the  estate  turned 
over  to  an  attorney  in  fact  for  the  ward^  the 
operation  of  the  order  being  made  conditional 
u^on  the  guardian's  making  a  full  settlement 
with  the  ward  or  her  attorney  In  fact,  is  not  a 
bar  to  an  action  by  the  administrator  of  the 
ward  on  the  guardian's  bond. 

3.  Under  Civ.  Code  1895,  S  2507,  publication 
for  four  weeks  of  notice  of  the  application  of 
a  guardian  for  letters  of  dismission  is  necessary 
before  the  guardian  can  obtain  a  valid  discharge. 
ConsequenUy,  where  a  discharge  was  granted 
without  compliance  with  this  requirement  of  the 
law,  it  was  not  a  bar  to  a  suit  on  the  guardian's 
bond. 

4.  A  receipt  by  a  ward,  acquitting  the  guard- 
ian in  full  of  all  claims  against  him.  Is  not 
valid  if  8ip:ned  before  the  termination  of  the 
guardianship.  This  is  so  even  though  the  ward 
be  at  the  time  of  sound  mind. 

5.  The  period  of  limitation  within  which  suit 
may  be  brought  on  a  guardian's  bond  is  20 
years.  This  is  not  affected  by  section  2565  of 
the  Civil  Code  of  1895,  the  effect  of  which  is 
to  provide  that  in  the  absence  of  a  full  exhibit 
of  the  guardian's  accounts,  and  full  knowledge 
by  the  ward  of  his  rights,  receipts  in  final  set- 
tlement of  the  guardian's  account  will  be  prima 
facie  binding  upon  the  ward  only  after  the 
lapse  of  four  years. 

6.  A  receipt  signed  by  a  ward,  acquitting  her 
guardian  of  all  claims  against  him,  does  not  ''in- 
crease the  risk"  of  the  sureties  on  the  guard- 
ian's bond,  80  as  to  release  them  from  liability. 

7.  A  suit  against  a  guardian  and  £he  securi- 
ties on  his  bond,  seeking  to  recover  on  the 
bond,  is  an  action  at  law;  and  where  questions 
of  law  and  fact  in  such  a  case  are  submitted 
to  an  auditor,  and  exceptions  of  fact  are  filed 
to  the  auditor's  report,  such  exceptions  should 
be  submitted  to  a  jury  for  determination. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Greene  Coun- 
ty; H.  G.  Lewis,  Judge. 

Action  by  Pope  Collins,  administrator, 
against  J.  M.  Grlffln  and  others.  From  the 
Judgment  both  parties  bring  error.  Re- 
versed on  both  bills  of  exceptions. 

Hamilton  McWhorter  and  James  B.  Park, 
for  Griffin  et  aL  Samuel  H.  Sibley,  for  Col- 
lins. 

CANDLER,  J.  On  October  4,  1880,  James 
M.  Griffin  was  appointed  guardian  of  the 
estate  of  Harriet  A.  Lane,  he  having  filed  a 
petition  to  the  court  of  ordinary  of  Greene 
county  in  which  he  alleged  that  Harriet  A. 


828 


19  SOUTHEASTERN  BEPORTBB. 


(Ga. 


Lane  'Is  blind,  and  of  hardly  any  education 
because  of  said  blindness;  of  no  experience 
in  business;  and  consequently,  though  of 
sound  mind  and  of  the  age  of  thlrty-niue 
years,  utterly  incapable  of  managing  her  es- 
tate." The  petition  concluded  with  a  prayer 
that  he  be  appointed  guardian  of  her  estate. 
The  order  of  the  ordinary  was  as  follows: 
"Whereas,  application  has  been  made  to  this 
court  by  James  M.  Griffin,  stating  that  Har- 
riet A.  Lane,  of  said  county,  has  a  consid- 
erable estate,  and  that  owing  to  her  blind- 
ness and  limited  education  she  is  incompe- 
tent to  manage  her  estate,  and  that  she  has 
no  guardian;  and  whereas,  it  appears  that 
notice  of  application  for  the  issuing  of  a 
commissicm  has  been  given  in  terms  of  law 
to  inquire  into  the  inability  of  the  said  Har- 
riet A.  Lane  to  manage  her  own  business  for 
the  reasons  given  in  the  petition  of  said 
James  M.  Griffin,  and  no  objection  having 
been  made:  Ordered,  that  a  commission  is- 
sue In  said  case.*'  The  jury  appointed  by 
the  ordinary  found  that  "from  blindness  and 
limited  education"  she  was  not  competent 
to  transact  her  business,  and  recommended 
the  appointment  of  a  guardian.  In  accord- 
ance with  this  recommendation,  it  was  duly 
ordered  that  Griffin  be  appointed  guardian 
of  the  estate  of  Harriet  A.  Lane  upon  his 
giving  bond  in  the  sum  of  $14,000.  On  Octo- 
ber 28,  1880,  such  a  bond  was  given,  signed 
by  Griffin  a»  principal,  and  Joseph  McWhor- 
ter  and  J.  O.  Boswell  as  securities.  The  con- 
dition of  the  bond  was  that  Griffin  should 
'*well  and  truly  maintain  and  clothe  said 
Harriet  A.  Lane  according  to  her  circum- 
stances, and  ♦  •  •  take  good  and  law- 
ful care  of  her  person  and  property  accord- 
ing to  the  laws  of  this  state,  and  *  •  • 
annually  make  a  just  and  true  return  of  all 
his  actings  and  doings  herein  unto  the  said 
ordinary,  and  pay  over  all  assets  that 
[might]  remain  in  his  hands  when  said 
guardianship  [should]  legally  terminate.** 
Griffin  continued  as  guardian  until  October 
30,  1888,  when  Harriet  A.  Lane  filed  in  the 
court  of  ordinary  of  Greene  county  a  peti- 
tion reciting  that  he  had  put  her  on  notice 
that  he  must  surrender  his  trust  at  once; 
"and  inasmuch  as  it  is  extremely  difficult  to 
get  a  person  suitable  to  take  charge  of  the 
property  and  give  the  bond  required  by  law, 
and  the  probability  of  a  frequent  change  in 
these  uncertain  times  would  make  heavy  ex- 
pense on  the  corpus  of  the  property,  and 
feeling  that  she  can  through  a  competent 
agent  manage  it  satisfactorily  by  having  it 
invested  in  state  bonds  as  soon  as  possible, 
she  respectfully  prays  that  the  said  guard- 
ianship be  revoked,  and  that  the  property  be 
turned  over  to  her  or  her  authorized  agent.** 
Attached  to  this  petition  was  the  written 
consent  and  recommendation  of  Griffin  as 
guardian,  and  that  of  Mary  L.  Collins,  the 
sister  and  nearest  of  kin  to  Harriet  A«  Lane. 
The  ordinary  ordered  that  the  prayer  of  the 
petition  be  granted  upon  Griffin  making  a 


full  settlement  with  the  attorney  In  fact  of 
Harriet  A.  Lane.'  On  January  7,  1889.  the 
ordinary  passed  an  order  reciting  that  the 
final  return  of  James  M.  Griffin,  guardian  of 
Harriet  A.  Lane,  had  remained  of  file  the 
time  required  by  law,  and  directing  tbat  it 
be  allowed  and  admitted  to  record.  There- 
upon Griffin  filed  a  petition  setting  out  that 
his  guardianship  had  terminated,  and  that 
he  I  had  made  a  full  settlement  with  his 
ward,  and  praying  for  a  final  order  dischar- 
ging himself  and  the  securities  on  his  bond; 
and  it  was  accordingly  "ordered  by  the  court 
that  James  M.  Grifiln  be  *  *  *  dischar- 
ged from  said  guardianship,  and  that  Joseph 
O.  Boswell  and  Joe  McWhorter,  his  securl- 
I  ties,  ♦  ♦  ♦  be  released  from  all  further 
liabilities  on  said  bond  as  such  securltlesL** 
The  record  contains  certified  copies  of  the 
various  returns  of  Griffin  as  guardian,  and 
it  appears  that  on  November  5,  1888,  B.  F. 
Collins,  as  agent  for  Harriet  A.  Lane,  and 
Harriet  A.  Lane  herself,  signed  the  follow- 
ing receipt:  "$6,446.88.  Received  of  Jas.  M. 
Griffin,  my  guardian,  six  thousand,  four 
[hundred]  and  forty-five  &  *>/ioo  dollars,  in 
full  of  all  claims  on  him  to  August  5th,  1888. 
This  is  a  settlement  in  full.  November  5th, 
1888."  This  paper  was  witnessed  by  John 
H.  Bowles,  a  notary  public. 

Harriet  A.  Lane  died  in  June,  1901,  and 
Pope  Collins,  her  nephew,  was  appointed 
administrator  of  her  estate.  The  present 
suit  was  brought  by  him  to  the  September 
term,  1902,  of  Greene  superior  court,  against 
Griffin  as  principal,  and  Boswell  and  the  ex- 
ecutors of  McWhorter  as  securitieB,  on  the 
boixd  heretofore  mentioned.  The  petition 
alleged  various  acts  of  fraud  and  misman- 
agement on  the  part  of  Griffin  as  guardian, 
and  claimed  that  the  settlement  between  him 
and  his  ward  by  which  she  undertook  to  re- 
lease him  from  all  further  liability,  was  void 
for  want  of  capacity  in  her  to  make  such  a 
settlement  It  alleged  that  In  procuring  this 
settlement  Grifito  grossly  imposed  upon  his 
ward,  who  •  reposed  the  utmost  confidence 
in  him,  and  was,  by  reason  of  her  bodily 
and  mental  affliction,  unable  to  ascertain  and 
discover  the  fraud  that  was  being  prac- 
ticed upon  her.  The  petitioner  waived  dis- 
covery, and  prayed  (1)  that  Grlfi^  be  re- 
quired fully  to  exhibit  his  accounts  as  guard- 
ian, (2)  that  he  fully  exhibit  the  items  of 
the  pretended  settlement,  and  (3)  that'  the 
plaintiff  have  judgment  on  the  bond  in  such 
sums  as  are  shown  to  be  due  the  estate  of  his 
decedent  The  defendants  filed  separate  an- 
swers, and  demurred  generally  and  specially. 
The  petition  was  amended  to  meet  the  de- 
murrers, and  it  was  alleged,  among  other 
things,  that  the  judgments  of  discharge 
granted  the  defendants  by  the  ordinary  were 
void  for  want  of  citation,  service,  or  notice 
to  any  one  preceding  their  rendition,  and  be> 
cause  Harriet  A.  Lane  did  not  appear  before 
the  ordinary,  the  proceeding  being  entirely 
ex  parte,  and  therefore  null  and  void.    Va- 
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rioaa  Items  were  set  out,  wherein  It  was 
claimed  that  6rifl3n,  as  guardian,  had  made 
erroneous  and  fraudulent  returns,  creating 
an  indebtedness  from  him  to  his  ward  in 
sums  stated.  The  points  raised  by  the  de- 
murrers and  the  averments  of  the  answers 
filed  by  the  defendants  will  not  be  set  out 
at  this  point,  as  they  will  clearly  appear  from 
the  ensuing  discussion  of  the  legal  ques- 
tions involyed  in  the  decision  of  the  case. 
The  case  was  referred  to  an  auditor,  the  sub- 
stance of  whose  report  is  contained  in  the 
dosing  paragraph  thereof,  as  follows: 
"Wherefore,  in  conclusion,  I  find  the  i^Iain- 
tifl  has  established  by  proof  all  the  allega- 
tions in  his  declaration,  the  amendments 
thereto,  and  his  replication  to  defendants' 
answers  necessary  to  the  recovery  herein- 
before indicated;  and  that  therefore  he  have 
Judgment  against  all  the  defendants  In  the 
principal  sum  of  $2,598.35,  and  $2,730.26,  In- 
terest thereon  at  7  per  cent  per  annum  from 
the  6th  day  of  August  1888,  to  the  10th 
day  of  August  1903,  aggregating  $5,328.61.*' 
Bzceptions  of  law  and  fact  were  filed  to  this 
report  by  both  the  plaintiff  and  the  defend- 
ants. The  court  passed  upon  all  the  excep- 
tions, i)oth  of  law  and  fact,  and  declined  to 
submit  the  exceptions  of  fact  to  a  jury. 
All  the  exceptions  were  overruled,  and  the 
findings  of  th^  auditor  were  made  the  judg- 
ment of  the  superior  court  The  defendants 
except  to  the  overruling  of  their  demurrers, 
the  refusal  of  the  court  to  submit  the  ex- 
ceptions of  fact  to  a  jTuy,  the  overruling  of 

.  their  exceptions  of  law  and  fact  to  the  au- 
ditor's report,  and  to  the  decree  as  render- 
ed. The  plaintiff  filed  a  cross-bill  of  ex- 
ceptions, assigning  error  upon  the  overrul- 
ing of  his  exceptions  of  law,  the  refusal  of 
the  court  to  submit  the  exceptions  o^  fact 
to  a  jury,  the  refusal  of  his  motion  to  recom- 
mit the  case  to  the  auditor  for  alleged  er- 
rors in  calculation,  and  the  Judgment  final- 
ly rendered.  Owing  to  the  great  number  of 
the  grounds  contained  in  the  various  demur- 
rers and  exceptions  of  law  and  fact,  no 
attempt  will  be  made  to  pass  upon  these 
points  separately.  What  follows  decides.  In 
our  opinion,  every  material  question  at  Is- 
sue. 

1.  There  is  no  provision  of  law  in  this 
state  for  the  aK>olntment  of  a  guardian  for 

,a  person  sul  Juris  solely  on  the  ground  of 
blindness  and  limited  education.    Glv.  CJode 

'  1895,  S  2570,  enumerates  the  classes  of  per- 
tM>ns  for  whom  guardians  may  be  appointed 
by  the  ordinary,  as  follows:  ''Idiots,  lunatics, 
and  insane  persons,  and  deaf  and  dumb  per- 
sons when  incapable  of  managing  their  es- 
tates»  habitual  drunkards,  and  persons  im- 
becile from  old  age  or  other  cause,  and  in- 
capable of  managing  their  estates."  Accord- 
ing to  the  petition  of  Griffin  to  have  himself 
appointed  the  guardian  of  ELarriet  A.  Lane^ 
the  latter  was  "of  sound  mind  and  of  the 
age  of  thirty-nine  years."  The  fact  that  she 
was  blind,  of  limited  education,  and  wholly 


lacking  in  business  experience  or  ability, 
furnished  no  ground  for  the  appointment  of 
a  guardian  for  her  estate;  and,  had  she 
chosen,  she  might  at  any  time  have  disre- 
garded the  appointment  made  by  the  ordi- 
nary, and  have  assumed  for  herself  the  con- 
trol and  management  of  her  property.  But 
having  gone  Into  the  court  of  ordinary  and 
invoked  its  power  of  appointment  of  a  guard- 
ian, having  gained  control  of  the  property 
of  this  unfortunate  woman  through  his  suc- 
cessful efforts  to  have  himself  appointed 
guardian  in  a  case  where  the  law  does  not 
provide  for  the  appointment  of  a  guardian, 
can  Griffin  now  be  heard  to  den^  the  legality 
or  validity  of  his  appointment  or  avoid  the 
liability  thereby  voluntarily  assumed?  And 
can  his  bondsmen,  who  were  charged  with 
knowledge  of  the  law,  and  who  came  for- 
ward to  fulfill  the  conditions  imposed  by  the 
ordinary  as  a  prerequisite  to  his  appointment 
as  guardian,  now  escape  liability  on  the  bond 
by  reason  of  the  fact  that  the  appointment 
was  one  not  authorized  by  law?  The  first 
question  Is  easily  answered  in  the  negative, 
for  it  is  .an  elementary  principle  in  the  law 
of  estoppel  that  a  party  will  not  be  heard  to 
deny  the  validity  or  legality  of  a  judgment 
which  he  has  Invoked.  A  case  directly  in 
point  is  that  of  Hines  v.  Mullins,  25  Ga.  696, 
where  it  was  held  that  a  person  who  has 
been  appointed  guardian  by  a  comrt  of  ordi- 
nary, and  has  taken  possession  of  the  prop- 
erty and  otherwise  acted  as  guardian,  is  con- 
cluded from  saying,  when  sued  as  guard- 
ian, that  the  ward  did  not  reside  in  the  coun- 
ty of  the  court  and,  therefore,  that  the 
court  was  without  Jurisdiction  to  make  the 
appointment  See,  also,  Luther  v.  Oiay,  100 
Ga.  236,  28  S.  B.  46,  39  L.  R.  A.  95;  American 
Grocery  Co.  v.  Kennedy,  100  Ga.  462,  28  S. 
B.  241;  Vaughn  v.  Strickland,  106  Ga.  660 
(2),  34  S.  B.  192;  Gentry  v.  Barron,  109  Ga. 
172,  34  S.  B.  349;  Brown  v.  State,  109  Ga. 
570,  34  S.  B.  1031.  As  to  the  sureties,  their 
liability  is  determined  by  Civ.  Ckxie  1895, 
S  2554,  where  it  is  provided  that  even  if  the 
appointment  of  the  guardian  for  any  cause 
is  declared  void,  they  shall  nevertheless  be 
responsible  on  the  bond  for  any  property 
which  may  have  been  received  by  him  by 
virtue  of  his  appointment  as  guardian.  It 
is  idle,  therefore,  to  further  discuss  the  au- 
thority of  the  ordinary  to  appoint  a  guardian 
for  Harriet  A.  Lane  as  affecting  the  liability 
of  the  obligors  of  the  bond  now  sued  on. 

2,  8.  The  order  of  the  ordinary  granting 
the  prayer  of  the  petition  of  Harriet  A. 
Lane  that  the  "guardianship  be  revoked  and 
the  property  turned  over  to  her  or  her  au- 
thorized agent"  conditionally  upon  the 
guardian  making  a  full  settlement  with  her 
or  her  attorney  in  fact  can  in  no  view  be 
treated  as  a  bar  to  an  action  against  the 
guardian  and  the  sureties  on  his  bond.  The 
only  effect  of  this  order  was  to  terminate 
the  guardianship  and  settle  the  relationship 
between  guardian  and  ward  for  the  future. 
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It  settied  nothing  whatever  as  Uk  the  state 
of  the  guardian's  accounts,  and  was  no  ad- 
judication of  the  falthfuUness  of  his  stew- 
ardship. See,  on  this  subject,  King  ▼. 
Hughes,  62  Ga.  600.  But  It  Is  contended  by 
counsel  for  Griffin  and  his  sureties  that  the 
order  of  January  7,  1889,  by  which  the  for- 
mer was  "discharged  from  said  guardian- 
ship" and  the  latter  were  "released  from  all 
farther  liability  on  said  bond  as  such  se- 
curities,*' operated  as  a  complete  bar  to  the 
present  action.  It  appears,  however,  that 
the  Judgment  relied  on  was  preceded  by  no 
citation  or  notice  of  any  character.  This 
was  not  disputed.  It  was  also  alleged  in 
the  petition,  as  amended,  that  the  order  of 
dismission  was  procured  by  fraud,  and  that 
in  obtaining  it  Griffin  concealed  from  the 
ordinary  the  true  state  of  his  accounts. 
Under  01  v.  Code  18d5»  S  2567,  which  is  ap- 
plicable alike  to  guardians  of  minors  and  of 
lunatics  (see  section  2580),  letters  of  dismis- 
sion to  a  guardian  may  be  granted  only  on 
his  compliance  with  the  conditions  therein 
named,  one  of  which  is  the  publication  of 
Ills  application  for  discharge  oncQ  a  week 
for  four  weeks  In  the  public  gazette  where 
the  legal  notices  of  the  ordinary's  office  are 
usually  published.  It  Is  clear,  then,  that» 
the  legal  requisites  for  a  valid  discharge  not 
having  been  complied  with,  the  order  of  dis- 
mission cannot  operate  to  bar  the  rights  of 
the  ward  in  the  present  suit 

4.  One  for  whom  a  guardian  has  been 
appointed  on  the  ground  of  lunacy  is  legally 
incapable  of  contracting,  even  though  re- 
stored to  sanity,  until  the  guardianship  has 
been  dissolved.  Oiv.  Code  1895,  §  8652.  If 
this  is  true  as  to  contracts  generally,  a  for- 
tiori Is  it  true  as  to  contracts  between  the 
ward  and  his  guardian,  for  the  latter,  by 
reason  of  his  peculiar  relationship  to  the 
ward,  Is  In  a  position  to  more  easily  over- 
reach and  take  advantage  of  him;  and,  un- 
til this  relationship  has  been  destroyed  and 
the  parties  placed  at  arm's  length.  It  would 
not  be  conscionable  to  uphold  a  contract 
made  between  them.  In  the  present  case, 
the  receipt  given  by  Harriet  A.  Lane  to 
Griffin  was  dated  November  5,  1888,  while 
the  final  discharge  of  the  guardian  was  not 
granted  until  January  7,  1889.  It  was  con- 
tended by  counsel  for  the  plaintiff  In'  the 
court  below  that  the  receipt  and  settlement 
were  void  for  lack  of  capacity  in  Harriet 
A.  Lane  to  make  them,  and  for  fraud  on  the 
part  of  Griffin  in  concealing  from  her  the 
real  state  of  his  accounts.  Regardless  of 
this,  however,  we  are  of  the  opinion  that, 
even  were  she  in  all  respects  mentally  sound, 
she  could  not,  under  the  Code  section  quoted, 
have  given  a  valid  receipt  to  her  guardian 
so  long  as  he  continued  to  be  her  guardian, 
and  that  for  this  reason  the  paper  relied  on 
was  not  of  itself  a  bar  to  the  action. 

5.  It  is  urged,  however,  that,  after  the 
lapse  of  14 .  years  after  the  receipt  by  the 
ward  and  the  discharge  by  the  ordinary, 


the  plaintiff  is  barred  by  the  statute  of  lim- 
itations. It  is  argued  that  under  Civ.  Code 
1895,  S  2565,  after  four  years  from  the  date 
of  the  settlement  with  the  ward,  the  lat- 
ter could  not  reopen  the  account  The  sec- 
tion referred  to  is  as  follows:  "No  final 
settlement  made  between  the  guardian  and 
ward  shall  bar  the  ward,  at  any  time  within 
four  years  thereafter,  from  calling  the  guard- 
ian to  a  settlement  of  his  accounts,  unless 
It  is  made  to  appear  that  the  same  was 
made  after  a  full  exhibit  of  all  the  guard- 
1  lan's  accounts,  and  with  a  full  knowledge 
by  the  ward  of  all  his  rights."  In  the  case 
of  Steadham  v.  Sims,  68  Ga.  741,  this  sec- 
tion was,  in  effect,  construed  as  meaning 
that  in  the  absence  of  a  full  exhibit  of  the 
guardian's  accounts,  and  full  knowledge  by 
the  ward  of  his  rights,  receipts  In  final  set- 
tlement of  the  guardian's  account  would  be 
prima  facie  binding  upon  the  ward  only 
after  the  lapse  of  four  years.  This  case  was 
decided  by  a  full  bench,  and  Is  binding  upon 
us;  and  any  different  meaning  to  the  sec- 
tion that  was  given  In  the  decision  when 
that  case  was  again  before  this  court  (74  Ga. 
187)  is  not  binding,  for  the  reason  that  upon 
this  branch  of  the  case  Chief  Justice  Jack- 
son did  not  concur  with  the  majority  of  the 
court.  The  principle  announced  in  the  ear- 
lier case  strikes  us  as  entirely  sound.  Or- 
dinarily, a  receipt  in  full  settlement  of  an 
account  is  binding,  In  the  absence  of  fraud 
in  its  procurement,  from  its  date.  It  could 
not  have  been  intended  that  in  the  case  of 
wards,  around  whom  the  law  throws  the. 
most  Jealous  protection,  a  limitation  of  four 
years  should  operate  to  bar  the  right  to  sue 
the  guardian  for  money  remaining  due  on 
a  fraudulent  settlement  The  view  urged 
by  counsel  for  the  plaintiff  in  the  court 
below  seems  to  us  to  set  forth  accurately  the 
true  law  on  tbls  subject  viz.,  that  section 
2565  was  designed  to  create  a  provision  in 
favor  of  the  ward,  and  not  to  bar  his  rights. 
It  must  be  borne  in  mind  that  this  Is  a  suit 
on  the  guardian's  bond — ^a  sealed  instrument 
— and  that  It  is  not  barred  until  after  the 
lapse  of  20  years.  It  is  the  right  of  the 
defendants  to  plead  in  bar  of  the  action  the 
settlement  between  the  guardian  and  his 
ward,  and  after  four  years  from  the  date 
of  that  settlement  it  will  be  prima  facie 
presumed  that  the  ward  is  bound  thereby — 
a  presumption  Identical  with  that  created  in^ 
ordinary  cases  from  the  date  of  settlement' 
The  ward,  however,  may  then  show  that 
the  settlement  was  procured  by  fraud,  and 
thus  rebut  the  presumption  in  its  favor  aris- 
ing from  the  lapse  of  the  statutory  period. 
There  is  no  merit  In  the  contention  that  this 
action  is  barred  by  the  statute  of  limita- 
tions. 

6.  It  was  urged  on  behalf  of  the  securi- 
ties that  the  receipt  given  by  Harriet  A. 
Lane  "was  an  act  of  the  creditor  without 
their  knowledge  or  consent  which  Increased 
their  risk  and  released  them  from  liability.** 
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We  confess  our  Inability  to  follow  this  line 
of  reasoning.  Granting  tliat  the  receipt  was 
glyen  without  their  knowledge  or  consent, 
we  are  at  a  loss  to  understand  by  what 
process  of  logic  It  can  be  constmed  as  in- 
creasing their  risk.  If  it  was  a  valid,  bind- 
ing act,  it  entirely  relieved  them  from  any 
risk  whatever;  while  if  it  was  void  from 
fraud,  it  had  not  the  slightest  effect  upon 
their  obligation. 

7.  For  reasons  which  will  now  appear, 
we  have  not  discussed  the  evidence  appear- 
ing in  the  record  as  having  been  admitted 
on  the  hearing  before  the  auditor.  On  one 
point  counsel  for  both  sides  are  agreed, 
viz.,  that  the  exceptions  of  fact  to  the  re- 
port of  the  auditor  should  have  been  sub- 
mitted to  a  jury;  and  both  bills  of  ezcep- 
tions  assign  error  upon  the  refusal  of  the 
court  to  take  this  action.  Civ.  Code  1895, 
%  4595,  provides  that,  in  all  law  cases  where 
an  auditor  is  appointed,  exceptions  of  fact 
to  his  report  shall  be  passed  upon  by  the 
jury  as  In  other  Issues  of  fact;  while  sec- 
tion 4596  provides  that,  in  equity  cases,  only 
such  exceptions  of  fact  shall  be  submitted 
to  the  jury  as  are  approved  by  the  trial 
judge.  The  question  then  arises,  whether 
the  present  action  was  one  at  law  or  in 
equity.  In  determining  this  question,  the 
nature  of  the  relief  sought,  rather  than  the 
form  of  the  allegations  of  the  petition,  is 
important.  Steed  v.  Savage,  115  Ga.  97, 
41  8.  B.  272;  Fowler  v.  Davis,  120  Ga.  443 
(3),  47  S.  B.  951.  The  waiver  of  discovery 
by  the  plaintiff  would  indicate  his  intention 
to  invoke  the  aid  of  a  court  of  equity;  but 
this  is  a  matter  of  form,  rather  than  sub- 
stance, at  least  so  far  as  the  determina- 
tion of  the  nature  of  the  suit  is  concerned. 
The  prayer  for  an  accounting  is  appropriate 
either  to  an  action  at  law  or  in  equity.  Mc- 
Laren V.  Steapp,  1  Ga.  376;  Bpplng  v. 
Aiken,  71  Ga.  686.  The  prayer  for  judg- 
ment on  the  bond,  however,  fixes  the  suit 
as  one  at  law,  and  for  that  reason  we  are 
clear  that  the  exceptions  of  fact  to  the  au- 
ditor's report  ishould  have  been  submitted  to 
a  jury. 

In  view  of  the  fact  that  the  proper  deter- 
mination of  the  exceptions  of  law  filed  by 
the  plaintiff  depends  In  great  measure  upon 
the  determination  of  the  issues  of  fact, 
which  must  be  submitted  to  a  jury  when  the 
case  is  tried  again,  it  will  not  be  neces- 
sary to  pass  upon  the  assignments  of  error 
in  the  cross-bill  of  exceptions  upon  the  over- 
ruling of  those  exceptions  of  law.  We  will 
state  in  this  connection,  however,  that  noth- 
ing in  this  opinion  is  Intended  to  preclude 
the  plaintiff  from  again  urging  the  same 
points  when  the  case  is  tried  again.  We 
simply  leave  the  matter  open,  to  be  passed 
upon  by  the  trial  judge  in  the  light  of  the 
rulings  announced  in  the  foregoing. 

Judgment  on  both  bills  of  exceptions 
versed.    All  the  Justices  concur. 
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(Supreme  Ck>urt  of  Georgia.     Feb.  1,  1905.) 

OPINION   EVIDENCE  —  ADMISSIBILITY— CONVEY- 
ANCE OF  GROWING  TREES— CONSTBUCTION. 

1.  The  admission  of  opinion  evidence  Is  limit- 
ed to  those  instances  where,  because  of  the  com- 
plexity of  the  elements  involved,  it  is  impossible 
for  the  witness  to  detail  all  of  the  circumstances 
which  lead  his  mind  to  a  particular  conclusion ; 
or  where,  because  in  a  matter  of  science,  special 
art,  or  particular  occupation,  persons  inexpe- 
rienced therein  would  be  unable  to  reach  a 
proper  conclusion  from  a  mere  statement  of  the 
facts  on  which  the  expert  based  his  opinion. 

2.  Where  dates  have  not  been  specially  not- 
ed, or  time  measured  by  a  timepiece,  it  is  com- 

Eetent  for  a  witness  to  give  his  opinion  as  to 
ow  long  a  time  elapsed  between  given  facts. 

3.  It  would  likewise  be  proper  to  admit  opin- 
ion evidence  as  to  what  would  be  a  reasonable 
time  for  performing  an  unusual  task  or  special 
work,  where  all  the  elements  and  data  for  mak- 
ing the  calculation  could  not  be  detailed  to  the 
jury,  or  presented  to  them  in  such  a  way  that 
they  could  themselves  make  the  calculation. 

4.  Rut  where,  as  In  the  present  case,  it  was 
possible  to  state  the  data  from  which  the  jury 
could  make  a  calculation,  it  was  not  admissible 
for  an  expert  to  testify  as  to  what,  in  his  opin- 
ion, would  be  a  reasonable  time  for  the  perform- 
ance of  the  act  under  consideration. 

6.  The  evidence  objected  to  was  also  proper- 
ly excluded  because  it  sought  to  give  the  opinion 
of  the  witness  as  to  the  very  matter  in  issue, 
and  involved  the  ivitness'  opinion  not  only  as 
to  what  could  be  done,  but  also  what,  as  a  mat- 
ter of  law,  should  have  been  done. 

6.  A  conveyance,  in  1891,  "of  all  the  pine 
trees  growing  and  being  upon  4,900  acres  of 
land,  for  sawmill  and  turpentine  purposes,"  in- 
cluded only  those  which  were  then  suitable  for 
such  purposes,  and  not  those  which  bj  growth 
subsequently  came  within  the  description  of 
the  original  grant. 

7.  The  charge  objected  to  on  the  subject  of 
returning  and  cutting  was  not  error.  Construed 
as  a  whole,  and  in  connection  with  the  succeed- 
ing sentence,  the  jury  were  Instructed  that  the 
right  could  be  exercised  during  the  entire  period 
covered  by  the  "reasonable  time,"  but  that,  aft- 
er all  trees  suitable  for  sawmill  purposes  had 
been  cut,  the  plaintiff  could  not  return,  and  re- 
move timber  which  was  not  originally  suitable, 
but  which  had  subsequently  become  so. 

8.  The  general  verdict  for  the  defendant  was 
equivalent  to  a  finding  that  the  plaintiff  had 
not  removed  the  timber  within  a  reasonable 
time,  and  therefore  that  all  the  trees,  whether 
growing  or  lying  on  the  ground,  revei^ted  to  the 
grantor.    . 

9.  The  verdict  was  supported  by  the  evidence. 
There  was  no  error  requiring  the  grant  of  a 
new  trial. 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Dodge  County; 
D.  M.  Roberts,  Judge. 

Action  by  J.  H.  Allison  against  J.  W. 
Wall.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

J.  EL  Allison  brought  an  equitable  petition 
to  enjoin  Wall  from  cutting  timber  and  to 
recover  damages  for  timber  already  cut 
Both  the  plaintiff  and  the  defendant  claimed 
to  be  In  possession  under  a  conveyance  from 
the  heirs  of  McMillan.  The  plaintiff  was  a 
subtransferee  and  successor  In  title  from  his 
father,  J.  R.  Allison,  and  the  question  In- 
volved depended  mainly  upon  the  construe- 
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tion  to  be  glTen  to  the  Instroment  of  March 
12,  1891,  from  Archibald  McMUlan  to  John 
R.  Allison,  whereby,  In  consideration  of  (3,- 
000,  McMillan  granted,  sold,  and  conveyed  to 
John  R.  Allison  "all  the  pine  trees  growing 
and  being  upon  the  certain  tracts  or  parcels 
of  land  for  sawmill  and  turpentine  purposes." 
The  land  consisted  of  all  of  nine  lots  of  490 
acres  each,  100  acres  of  lot  161,  and  890 
acres  of  lot  102;  '^  have  and  to  hold  the 
afore-descrlbed  pine  trees  for  sawmill  and 
turpentine  purposes,"  with  the  rights  and 
appurtenances  thereto.  *'Also  selling  and 
conveying  to  said  John  R.  Allison  the  right 
of  way  through  and  over  said  described  lands 
for  a  tramroad,  and  the  right  to  cut  at  any 
time  any  pine  trees  for  cross-ties,  bridge  or 
trestle  timbers  to  be  used  in  building  and 
maintaining  said  tramroad,  and  the  right  to 
cut  at  any  time  any  pine  trees  for  raft  oars 
and  binders;  and  the  said  Archibald  McMil- 
lan *  •  •  the  said  bargained  pine  trees 
for  sawmill  and  turpentine  purposes  and 
right  of  way  for  a  tramroad  unto  said  John 
R.  Allison,  his  heirs  and  assigns,  forever, 
warrants  and  defends  against  the  claims  of 
all  persons  by  virtue  of  these  presents/'  On 
April  16,  1891,  Allison,  in  consideration  of 
$5,969,  sold  to  Buckley,  his  successors  In 
trust,  and  assigns  all  the  pine  trees  growing 
and  being  on  the  land  above  described  for 
sawmill  purposes.  Buckley  conveyed  his  in- 
terest to  Suydam,  Suydam  to  Gray  &  Bros, 
and  Gray  &  Gatchell.  They  conveyed  to  the 
Gray  Lumber  Company.  Subsequently  the 
Gray  Lumber  Company  conveyed  to  J.  H. 
Allison,  the  plaintiff,  by  deeds  dated  April  23, 
1901,  and  June  12,  1901.  Archibald  McMil- 
lan died  on  June  22,  1901.  Soon  thereafter 
his  heirs  conveyed  to  Dickson  &  Dorminey 
certain  of  the  timber  Involved  for  sawmill 
and  turpentine  purposes,  the  same  to  be  cut 
at  pleasure  within  the  period  of  10  years. 
The  defendant,  Wall,  Is  in  possession  by 
virtue  of  license  from  Dickson  &  Dormlney. 
After  the  property  came  Into  the  possession 
of  the  Gray  Lumber  Company,  It  permitted 
others  to  cut  certain  timber.  Their  opera- 
tions ceased,  and  thereupon  the  Gray  Lum- 
ber Company  again  entered  and  began  cut- 
ting some  of  the  timber,  but  ceased  <q;>era- 
tions.  Under  an  arrangement  with  McMil- 
lan, J.  R.  Allison  had  been  working  the 
timber,  and  subsequently  entered  Into  the 
contract  of  1891.  Allison  testified  that  he 
was  in  the  turpentine  business  in  Irwin 
county.  This  timber  was  used  for  turpentine 
purposes  by  Allison  &  Gasque.  It  ceased 
about  three  years  before  the  trial.  The 
plalntifT  testified  **that,  while  he  did  not 
know  how  much  timber  J.  R.  Allison  had  In 
connection  with  a  certain  kind  of  business, 
It  amounted  to  a  large  body,  and  that  he 
operated  his  still  there  continuously;  does 
not  know  what  time  he  cut  and  used  this  par- 
ticular timber.'*  He  had  two  stills.  Ten  lots 
of  land  timbered  like  these  lots  would  have 
been  a  pretty  fair  location  for  a  small  mill. 


It  would  have  been  about  two  years'  run  for 

a  small  mill.  There  was  evidence  that  tlm^ 
ber  was  boxed  during  three  years  for  tur- 
pentine purposes,  and  that  thereafter  the 
trees  were  proper  to  be  used  for  sawmill 
purposes.  There  Is  no  evidence  as  to  the 
accessibility,  situation,  or  size  or  J.  R.  Alli- 
son's turpentine  tract  or  stills,  nor  how  large 
a  body  of  land.  If  any,  he  controlled  beyond 
that  mentioned  In  McMillan's  lease.  There 
was  some  evidence  that  McLeod  &  Oo.  and 
Llnder,  by  permission  of  Gray  &  Co.,  cut 
trees  off  the  property  In  dispute,  paying  an 
agreed  price  as  **stumpage,"  and  that  they 
did  not  cut  all  of  the  treea  suitable  for  saw- 
mill purposes.  There  was  evidence  that  the 
Gray  Lumber  Company  owned  large  tracts 
of  timber,  and  It  was  claimed  that  they  did 
not  abandon  the  timber  on  the  McMillan 
tract,  but  expected  to  cut  It  after  sawing  up 
the  lumber  on  another  tract  across  the  Sa* 
tllla  river,  on  which  their  leases  were  about 
to  expire.  There  was  a  conflict  In  the  evi- 
dence as  to  whether  the  trees  left  by  Mc- 
Leod &  Co.  were  suitable  for  sawmill  pur- 
poses under  the  conditions  existing  when  the 
contract  was  made  In  1891«  It  being  claimed 
by  the  defendant  that  the  timber  was  not 
suitable  for  such  purposes,  and  that  what 
was  left  was  actually  abandoned,  and  subse- 
quently became  available  and  profitable. 
There  was  evidence  as  to  the  entry  on  the 
land  by  Wall  In  1901,  and  the  number  of 
cross-ties  which  he  had  cut  from  standing 
timber,  and  evidence  that  he  had  cut  and 
removed  logs  lying  on  the  ground  at  the  time 
when  he  entered.  Several  witnesses  testified 
that  for  the  successful  operation  of  a  tur- 
pentine distillery  It  would  be  necessary  to 
'  acquire  a  title  to  a  large  tract  They  varied 
in  their  estimates  as  to  what  w6uld  be  nec- 
essary for  this  purpose,  and  as  to  the  amount 
necessary  to  operate  a  savnnill. 

The  plaintiff  propounded  to  several  wit- 
nesses who  were  experienced  In  the  turpen- 
tine and  sawmill  business  the  following  In- 
terrogatory: "What,  In  your  opinion,  would 
be  a  reasonable  time  for  a  sawmill  owner  to 
cut  and  remove  the  timber  firom  land  in  the 
lease  to  which  no  time  Is  limited  within 
which  to  cut  and  remove  the  timber?  State 
the  reasons  for  such  an  opinion  as  to  time 
for  such  removal."  The  witnesses  varied  as 
to  what  would  be  a  reasonable  time;  some 
saying  12  and  some  10  years.  In  answer  to  a 
similar  question,  other  witnesses  stated  that 
10  or  12,  others  6  or  7,  years  would  be  a 
reasonable  time  within  which  to  use  timber 
for  turpentine  purposes,  where  there  was  no 
time  limit  In  the  lease;  that  It  is  very  ex- 
pensive to  move  a  turpentine  distillery,  mov- 
ing the  laborers,  and  building  suitable  houses 
to  be  occupied  by  them;  that  3  or  4  years  is 
occupied  in  the  actual  use  of  the  timber,  and 
It  Is  impracticable  to  break  up  and  move  a 
turpentine  distillery  oftener  than  10  or  12 
years,  for  the  reasons  stated.  On  objectIo9 
by  the  defendant,  these  questions  and  an- 
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swera  were  excluded,  and  the  conrt,  in  Its  i 
charge,  also  instructed  the  jury  that  they 
were  not  to  consider  the  opinion  of  any  wit- 
ness which  may  have  been  given  in  the  tes- 
timony. To  these  rulings  the  plaintiff  ex- 
cepted. 

The  plaintiff  also  excepted  to  the  follow- 
ing instructions  to  the  Jury:  "(a)  If  you  find 
any  of  the  trees  were  cut  by  the  defendant, 
and  that  they  were  pine  trees,  and  that  they 
were  growing  and  being  upon  these  tracts 
of  land,  then  that  must  have  been  their  con- 
dition at  the  time  of  the  execution  of  that 
lease.  If  they  were  not  trees  at  that  time, 
and  growing  and  being  upon  this  land,  of 
course  they  would  not  pass  by  the  terms  of 
this  lease,  (b)  I  charge  you  to  ascertain 
what  mill  timber  is;  and  1  charge  you  that 
under  this  lease  the  parties  would  have  no 
right  to  exercise  that  right  but  once.  One  of 
the  contentions  of  the  defendant  is  that  the 
parties  went  upon  this  land,  and  cut  off  all 
of  the  mill  timber,  and  that  afterwards  there 
was  an  effort  to  go  back  on  it  after  having 
been  there  cme  time.  The  contention  of  the 
plaintiff  is,  while  they  admit  that  they  went 
there  to  cut  off  some  of  the  timber,  yet  they 
did  not  cut  off  all  of  it;  that  they  did  not 
abandon  it,  but  intended  to  go  back.  If  you 
find  as  a  matter  of  fact  that  they  did  not  go 
there  and  cut  off  all  the  timber  suitable  for 
sawmill  purposes,  then  they  would  not  be 
perm'itted  to  go  back,  this  right  can  only  be 
exercised  one  time,  (c)  If  you  find  the  dead 
timber  lying  on  the  ground  there  was  con- 
verted into  cross-ties,  that  would  not  come 
within  the  description  there  of  growing  trees 
on  the  land,  and  the  plaintiff  would  not  be 
permitted  to  recover  for  that  class  of  tim- 
ber." 

De  Lacy  &  Bishop,  for  plaintiff  in  error. 
B.  D.  Graham,  for  defendant  in  error. 

LAMAR,  J.  1-5.  In  judicial  investigations 
it  frequently  becomes  necessary  for  a  jury  to 
determine  what  is  the  reasonable  value  of 
services  or  property.  In  such  cases  exi)ert 
and  opinion  evidence  is  admissible.  There  is 
an  apparent,  but  no  real,  analogy  between 
this  class  of  testimony  and  proof  of  reason- 
able time  by  like  evidence  in  the  present 
case.  The  distinction  illustrates  the  reason 
underlying  the  rule.  So  far  as  reasonable 
value  is  concerned,  opinion  evidence  is. the 
only  form  of  proof  which  can  be  made.  At 
last,  value  is  a  matter  of  opinion.  So  many 
factors  enter  into  its  determination  that  it 
would  be  impossible  for  any  witness  to  state 
them  all  to  the  jury;  or,  if  he  could,  it  would 
be  impossible  for  them,  from  such  evidence 
alone,  to  make  the  calculation.  Even  as  to 
staple  articles  the  selling  price  varies  from 
day  to  day.  It  is  affected  by  the  activity  or 
depression  of  business,  the  existence  or  want 
of  competition,  and  the  infinite  and  complex 
causes  operating  under  the  law  of  supply 
and  demand.    For   these  reasons,  and  be- 
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cause  no  one  can  tell  exactly  why  anything 
will  sell  for  a  given  amount,  opinion  evi- 
dence is  admissible.  In  the  nature  of  things, 
it  is  the  only  class  of  evidence  that  can  be 
given;  and  Civ.  Code  1895,  §'  5286,  itself  ex- 
pressly recognizes  it  as  proper  to  be  received. 
The  same  principle  would  apply  where  no 
record  of  dates  had  been  kept,  or  no  time- 
piece had  been  used  in  measuring  time.  It 
would  be  impossible  for  the  witness  to  state 
exactly  how  he  judged  of  its  lapse  or  dura- 
tion. He  could  therefore  give  his  opinion  as 
to  how  long  he  thought  it  was  between  two 
acts.  So,  too,  there  might  be  cases  in  which 
it  would  be  proper  for  opinion  evidence  to  be 
introduced  as  to  what  would  be  a  reasonable 
time  for  the  performance  of  a  given  act  But 
in  such  Instances  Its  admissibility  would 
grow  out  of  the  peculiar  facts,  and  result 
from  the  inability  of  the  witness  to  give  the 
data  or  to  detail  the  circumstances  on  which 
he  based  his  conclusion,  and  also  from  the 
impossibility  of  persons  unfamiliar  with  the 
special  business  of  making  the  calculation. 
But  in  the  present  case  there  was  no  difficul- 
ty in  the  jury  making  the  proper  calculation 
as  well  as  an  expert,  if  they  were  furnished 
with  the  proper  data.  After  considering  all 
these  circumstances,  and  the  condition  of  the 
parties,  and  determining  when  the  work  of 
boxing  the  trees  should  begin,  they  could 
then  easily  determine  how  long  it  would  take 
to  complete  that  part  of  the  enterprise.  In 
like  manner  it  would  be  for  them  to  deter- 
mine from  all  the  circumstances  what  was  in 
contemplation  of  the  parties,  or  what,  under 
all  the  facts,  would  be  a  reasonable  time 
within  which  to  begin.  This  having  been 
settled,  given  the  quantity  and  character  of 
the  timber,  the  usual  number  of  hands,  and 
the  capacity  of  the  mill,  it  would  be  a  mere 
matter  of  arithmetic  to  determine  how  long 
would  be  required  to  cut  the  timber.  To  per- 
mit a  witness  to  determine  all  these  matters 
by  answering  what.  In  his  opinion,  was  a 
reasonable  time,  would  have  been  to  allow 
him  to  usurp  the  functions  of  the  jury,  and 
to  decide  the  very  point  in  issue.  What  was 
a  reasonable  time  must  be  determined  by  the 
facts  as  they  existed  in  1891.  The  condition 
of  the  parties  and  all  of  the  circumstances 
were  for  consideration  by  the  jury  under  in- 
structions from  the  court  But  it  was  not 
competent  for  a  witness  to  give  his  opinion 
as  to  what  was  a  reasonable  time  within 
which  the  trees  should  have  been  boxed  and 
the>  timber  cut  Such  testimony  involved  not 
only  calculations  as  to  what  could  be  done, 
but  aldo,  as  a  matter  of  law,  as  to  what 
should  be  done.  Mayor  4>f  Mllledgeville  v. 
Wood,  114  Ga.  370,  40  S.  B.  239. 

6.  Construing  the  contract,  then,  as  it  must 
be,  according  to  Its  legal  effect  on  the  day  it 
was  executed,  and  not  according  to  subse- 
quent changes,  the  court  properly  instructed 
the  jury  that  It  included  only  timber  whicli 
in  1891  was  suitable  for  turpentine  and  saw- 
mill purposes.    The  right  to  such  trees,  and 
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to  such  trees  only,  passed  at  tbat  date  as 
deflnitely  as  If  each  had  been  at  that  time 
marked  and  designated  by  the  parties.  If  by 
growth  others  thereafter  became  suitable  for 
turpentine  or  sa^vmlU  purposes,  they  did  not 
thereby  become  subject  to  a  contract  which 
did  not  originally  Include  them  within  its 
terms.  Martin  v.  Peddy,  120  Ga.  1079,  48  S. 
E.  420  (4);  Warren  v.  Short.  119  N.  O.  39  (3), 
25  S.  B.  704. 

7.  When  the  jury,  under  the  evidence  and 
the  charge  of  the  court,  determined  what 
would  be  a  reasonable  time  for  boxing  and 
cutting  the  trees,  they,  in  legal  effect,  could 
Insert  that  date  in  the  contract,  and  thereup- 
on It  would  result  that  J.  R.  Allison  or  his 
assigns  would  have  until  the  last  day  within 
which  to  exercise  the  rights  granted.  He  or 
they  could  cut  all  the  timber  the  first  year, 
or  all  of  it  the  last  year.  He  or  they,  during 
this  period,  could  cut  a  part  of  the  trees  on 
all  or  a  portion  of  the  tract.  During  the 
period  found  by  the  Jury  to  be  a  reasonable 
time,  he  or  they  could  return,  and  box  or  cut 
the  balance.  But  neither  he  nor  they  could 
at  the  beginning  of  this  period  cut  all  of  the 
timber  suitable  for  sawmill  purposes,  and 
then  return  and  cut  such  as  by  growth  had 
become  suitable  for  sawmill  timber.  Such, 
fairly  construed,  was  the  effect  of  the  charge 
assigned  as  error.  £ut  if  there  was  any 
doubt  thereon  it  was  removed  by  a  considera- 
tion of  the  succeeding  sentence,  wherein  the 
court  instructed  the  Jury  that  "they  would 
have  had  the  right  to  have  gone  back,  pro- 
vided it  was  in  the  reasonable  time  that  was 
contemplated  by  the  agreement  of  parties  at 
the  execution  of  the  lease.** 

8,  9.  There  was  some  evidence  that  the  de- 
fendant cut  dead  timber  which  was  lying  on 
the  ground,  and  complaint  Is  made  of  the 
charge  of  the  court  that  such  timber  did  not 
pass  by  the  conveyance  of  1891.  But  the 
verdict  In  favor  of  the  defendant  shows  that 
the  Jury  found  as  a  fact  that  a  reasonable 
time  had  expired,  and  that  the  plaintiff  no 
longer  had  any  right  to  even  the  growing 
timber.  If  this  was  true,  the  plaintiff,  of 
course,  had  no  right  to  the  dead  timber,  all 
having  reverted  to  the  grantor.  So  that,  if 
the  charge  was  Incorrect,  it  was  harmless. 
McRae  v.  Stillwell,  36  S.  E.  938,  111  Ga.  65 
(la),  55  L.  R.  A.  513. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(121  Ga.  624) 

LUQUIRE  v.  LEB  et  al. 

(Supreme  Court  o^  Georgia.    Jan.  26,  1905.) 

BJECTMENT— PETITION  —  AMENDMENT— DEED- 
CO  N  STB  UCJTI  ON— ESTATE  CONVEYED— TBUSTEB 
— POWEH  OF  SALE— MEBGEB  —  ADVERSE  POS- 
SESSION—BEMAINDEBMEN— FOLLOWING  TBUST 
FUNDS. 

1.  Though  the  premises  were  not  described  in 
the  petition  with  suflScient  fullness,  yet  the  de- 
scription was  not  80  indefinite  but  that  an 
amendment  more  particularly  describinir  t±ie 
premises  was  allowable. 


2.  A  crantor  in  1852  conveved  land  by  deed  tm 
a  named  trustee,  his  heirs  and  assigns.  The  ha- 
bendum clause  was :  '*To  have  and  to  hold  tbm 
said  tract  or  parcel  of  land  to  the  said  [trus- 
tee], his  heirs  and  assigns  forever/  upon  the  spe* 
cial  confidence  and  trust,  nevertheless,  for  the 
sole  and  separate  use  of  Nancy  R.  Lee  and  her 
children  durinz  the  natural  life  of  or  widow- 
hood of  said  Nancy  R.  Jjee;  and  at  her  death 
or  marriage  this  trust  to  cease  and  the  property 
to  be  equally  divided  between  the  children  of 
said  Nancy  R.  Lee  living  at  her  death,  share 
and  share  alike;  with  full  power  to  said  [trus- 
tee], with  the  consent  of  said  Nancy  and  her 
husband,  to  sell  said  property  and  invest  the 
proceeds  in  other  property.  To  have  and  to 
hold  the  said  tract  or  parcel  of  land  with  all 
and  singular  the  rights,  members  and  appurte- 
nances thereto  appertaining,  to  the  only  proper 
use,  benefit  and  behoof  of  nlm,  the  said  [tms- 
tee],  u^on  the  trust  aforesaid  and  for  the  use 
aforesaid,  [his]  heirs,  executors,  administrators 
and  assigns,  in  fee  simple.**  Mrs.  Lee  died  in 
1900,  without  remarriage.  Held:  (1)  The  es- 
tate created  was  a  joint  life  estate  in  Nancy  R. 
Lee  and  her  children  during  the  life  of  Mrs.  Lee, 
with  a  fee-simple  estate  in  remainder  to  the 
children  of  Nancy  R.  Lee  who  survived  her ;  (2) 
that  the  trustee  took  the  legal  title  to  the  life 
estate  only ;  and  (3)  that  the  power  of  sale  con- 
ferred on  the  trustee  was  a  special  personal 
trust,  and  one  which  did  not  pass  to  a  successor. 

3.  The  power  of  sale  referred  to  in  the  pre- 
ceding headnote  expired  with  the  death  of  the 
trustee.    The  judge  of  the  superior  court,  upon 

getition  of  one  of  the  beneficiaries,  at  cham- 
ers,  could  appoint  a  successor  to  the  deceased 
trustee,  but  was  without  jurisdiction  over  the 
legal  estate  in  remainder  so  as  to  confer  upon 
the  new  trustee  the  power  of  sale  vested  by 
the  deed  in  the  deceased  trustee. 

4.  Coincidence  of  two  independent  estates 
presently  held  by  one  and  the  same  person  or 
class  of  persons  is  a  necessary  prerequisite  to 
merger.  There  can  be  no  merger  of  estates  until 
such  identity  of  person  and  of  present  interest 
in  point  of  fact  exists. 

5.  As  the  trustee  did  not  represent  the  estate 
in  remainder,  and  there  was  no  mereer  of  es- 
tates, the  possession  of  the  defendant  did  not  be- 
come adverse  to  the  remaindermen  until  the 
death  of  the  life  tenant. 

6.  The  estate  in  remainder  b^  the  terms  of  the 
deed  was  limited  to  the  surviving  children  of 
Mrs.  Lee.  Heirs  of  a  child  who  died  before 
Mrs.  Lee  died  took  no  interest  in  remainder  nn- 

*der  the  deed. 

7.  The  evidence  was  insuflHcient  to  support 
the  equitable  plea  that  the  proceeds  of  the  land 
Improperly  sold  by  the  substituted  trustee  was 
invested  in  other  land,  which  was  conveyed  to 
him  as  trustee  for  his  wife  and  children,  and 
which  had  been  partitioned  between  the  plain- 
tiffs. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Bibb  County: 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  Thomas  Lee  and  Sarah  Shefileld 
against  H.  F.  Luquire.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 

Lane  &  Park,  for  plaintiff  in  error.  M.  6. 
Bayne,  for  defendants  in  error. 

ft 

EVANS,  J.  This  was  an  action  of  eject- 
ment, brought  against  H.  F.  Luquire  by 
Thomas  Lee  and  Sarah  Sheffield,  who  claim- 
ed title  to  the  premises  in  dispute  as  remain- 
dermen under  a  deed  dated  January  10, 
1852,  from  Anna  Jepson  to  Thomas  P. 
Stubbs,  trustee.  This  deed  purported  to  con- 
vey to  "Thomas  P.  Stubbs,  his  heirs  and  as- 
signs,** a  certain  described  parcel  of  land  in 
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Bibb  connty,  containing  four  acres.  The 
habendum  clause  was ;  *To  have  and  to  hold 
the  said  tract  or  parcel  of  land  to  the  saijd 
Thomas  P.  Stubbs^  his  heirs  and  assigns  for- 
ever, upon  the  special  confidence  and  trust, 
nevertheless,  for  the  sole  and  separate  use 
of  Nancy  R^  Lee  and  her  children  during  ttie 
natural  life  of  or  widowhood  of  said  Nancy 
B.  Lee;  and  at  her  death  or  marriage,  this 
trust  to  cease  and  the  property  to  be  equally 
divided  between  the  children  of  said  Nancy 
R.  Lee  living  at  her  death,  share  and  share 
alike;  with  full  power  to  said  Thomas  P. 
Stubbs,  with  the  consent  of  said  Nancy  and 
her  husband,  to  sell  said  property  and  invest 
the  proceeds  in  other  property.  To  hav*e  and 
to  hold  the  said  tract  or  parcel  of  land  with 
all  and  singular  the  rights,  members  and 
ai^urtenances  thereto  appertaining,  to  the 
only  proper  use,  benefit  and  behoof  of  him, 
the  said  Thomas  P.  Stubbs,  upon  the  trust 
aforesaid  and  for  the  use  aforesaid,  [his] 
heirs,  executors,  administrators  and  assigns, 
in  fee  simple."  The  deed  also  contained  a 
general  warranty  of  title  '^nto  the  said 
Thomas  P.  Stubbs,  upon  the  use  aforesaid, 
his  heirs,  executors,  administrators  and  as- 
signs." Nancy  B.  Lee 'died  in  November, 
1900.  The  plaintiffs'  action  was  commenced 
in  March,  1903. 

To  this  action  the  defendant  interposed 
the  following  defenses:  (1)  Defendant,  and 
those  under  whom  he  claims,  have  been  In 
open,  notorious,  uninterrupted,  exclusive,  and 
adverse  possession  of  the  premises  sought  to 
be  recovered  for  a  period  of  40  years,  hold- 
ing the  same  under  deeds  duly  executed  and 
recorded,  and  the  defendant  therefore  has 
title  by  prescription.  (2)  On  January  9, 1861, 
by  an  order  passed  by  the  Judge  of  the  su- 
perior court  of  the  Macon  circuit,  William 
W.  Lee,  the  husband  of  Nancy  B.  Lee,  was, 
upon  her  petition,  appointed  trustee  instead 
of  Stubbs,  the  nominated  trustee,  who  had 
previously  died;  said  order  of  court  confer- 
ring upon  the  substituted  trustee  "like  pow- 
ers, duties,  and  liabilities  as  were  originally 
conferred  on  the  said  Thomas  P.  Stubbs  in 
relation  to  the  property  mentioned  In  the 
deed  of  trust,"  which  gave  to  him  a  power 
of  sale  for  the  purpose  of  reinvestment,  with 
the  consent  of  Nancy  B.  Lee  and  her  hus- 
band. On  April  3,  1863,  William  W.  Lee, 
as  trustee  for  his  wife  and  children,  and  In 
execution  of  this  power  of  sale,  sold  and  con- 
veyed the  premises,  with  the  written  consent 
of  Nancy  B.  Lee,  to  William  T.  Nelson,  un- 
der whom  the  defendant  claims  as  grantee. 
(3)  The  proceeds  of  this  sale,  amounting  to 
$2,500,  were  invested  by  William  W.  Lee, 
as  trustee,  in  another  tract  of  land  in  Bibb 
county,  purchased  from  and  conveyed  by  one 
Durin  Murray  on  July  23,  1863,  the  convey- 
ance being  made  to  William  W.  Lee  as  trus- 
tee for  his  wife  and  her  children.  The  sale 
.of  the  trust  property  and  the  Investment  of 
the  proceeds  In  the  tract  of  land  last  refer- 
red to  "was  with  the  full  knowledge  of  the 


said  Nancy  R.  Lee  and  her  children,"  who 
Immediately  entered  into  possession  of  the 
land,  and  held,  owned,  and  enjoyed  the  same, 
receiving  the  fuir  benefit  thereof  as  tenants 
in  common  until  January  27,  1888,  when,  l^ 
the  judgment  of  Bibb  superior  court  upon  the 
petition  of  Thomas  Lee,  one  of  the  plaintiffs 
in  this  suit,  said  (ract  of  land  was  partition- 
ed, and  each  received  his  or  her  respective 
share  in  severalty.  The  plaintiffs,  having^ 
thus  received  and  enjoyed  the  full  value  and 
benefit  of  the  property  sold  by  their  trustee, 
William  W.  Lee,  and  having  in  no  way  ac- 
counted or  offered  to  account  for  the  same, 
ate  now  estopped  from  claiming  the  prop- 
erty so  sold. 

A  trial  of  the  case  was  had  on  the  merits. 
After  the  plaintiffs  announced  dosed,  the  de- 
fendant made  a  motion  for  a  nonsuit.  The 
plaintiffs  thereupon  amended  their  petition 
by  more  fully  describing  the  premises  sued 
for,  and  the  court  overruled  the  motion  to 
nonsuit  Evidence  in  belialf  of  the  defend- 
ant was  then  submitted,  and  the  plaintiffs  in- 
troduced testimony  in  rebuttal.  After  the 
conclusion  of  both  sides  had  been  announced, 
the  court  was  asked  by  counsel  for  the  plain- 
tiffs to  direct  a  verdict  in  their  favor,  which 
the  court,  after  hearing  argument,  accOTdlng- 
ly  did.  Exception  is  taken  by  the  defendant 
below  both  to  the  overruling  of  his  motion 
to  nonsuit,  to  the  allowance  of  the  amend- 
ment to  plaintiffs*  petition,  and  to  the  judg- 
ment of  the  court  directing  a  verdict  against 
him.  The  questions  thus  presented  for  our 
determination  will  b^  briefiy  stated  and  dis- 
posed of  in  the  discussion  of  the  case  which 
follows. 

1.  As  originally  framed,  the  plaintiffs'  peti- 
tion described  the  premises  sought  to  be  re- 
covered as  a  "tract  or  parcel  of  land  lying 
and  being  in  the  county  of  Bibb,  and  in 
the  €k)dfrey  district,  in  the  suburbs  of  the 
city  of  Macon,  and  more  particularly  describ- 
ed as  follows':  Fronting  on  the  New  Hous- 
ton Boad  on  southwest;  on  north  by  lands 
claimed  by  Jane  Jones,  being  ^  acre,  more 
or  less."  By  way  of  amendment  the  plain- 
tiffs alleged  that  this  one-fourth  acre  was 
"in  the  shape  of  a  triangle  fronting  on  New 
Houston  Boad  on  the  southwest,  and  on  the 
opposite  side  by  street  name  of  which  is  un- 
known to  plaintiffs;  that  said  triangle  is 
bounded  on  the  north  by  lot  now  claimed  by 
one  Berry  Hall,  on  which  he  now  resides, 
and  being  a  part  of  original  lot  No.  46,  de- 
scribed in  the  deed  from  Anna  Jepson  to 
Thos.  P.  Stubbs,  trustee,  recorded  in  Book 
L^  page  253,  clerk's  ofQce,  Bibb  superior 
court"  The  defendant  objected  to  the  allow- 
ance of  the  amendment  on  the  ground  that 
"the  original  petition  did  not  contain  enough 
to  amend  by,  and  that  the  amendment  offer- 
ed set  up  a  new  and  distinct  cause  of  adion, 
it  appearing  from  the  amendment  that  dif- 
ferent property  from  that  attempted  to  be 
described  in  the  original  petition  was  sought 
to  be  recovered."    In  support  of  this  posi- 


836 


49  SOUTHBASTBBN  RBPOBTEB. 


(G«u 


Uon  counsel  for  tlie  plaintlll  in  error  cite  the 
cases  of  Turner  v.  Bives,  75  Ga.  606»  and 
Harwell  ▼.  Foster,  87  Ga.  265,  22  S.  £L  d94, 
in  which  this  court  pointed  out  the  necessity 
of  describing  premises  sought  to  be  recov- 
ered with  sufficient  fullness  and  particulari- 
ty to  authorize  a  decree  being  based  upon 
the  pleadings.  In  both  of,  these  cases^  how- 
ever, the  right  of  a  plaintiff  to  amend  by 
perfecting  an  indefinite  description  of  the 
property  sued  for  was  distinctly  recognized. 
In  the  present  case  there  was  certainly 
enough  in  the  petition  to  amend  by,  and  the 
amendment  did  not,  as  claimed,  substitute 
for  the  imperfect  description  of  the  property 
for  which  the  action  was  originally  brought 
a  description  of  other  and  different  property. 
2.  The  estate  created  by  the  deed  from 
Jepson  to  Stubbs,  trustee,  was  a  joint  life 
estate  in  Mrs.  Lee  and  her  children  during 
the  life  of  Mrs.  Lee,  with  a  fee-simple  estate 
in  remainder  to  the  children  of  Mrs.  Lee  who 
survived  her.  Franljie  v.  Berlcner,  67  Ga. 
264;  East  Bome  Town  Co.  v.  Cothran,  81 
Ga.  359,  8  S.  E.  737.  There  are  many  cases 
holding  that  a  conveyance  to  one  in  trust  for 
another  for  life,  and  on  the  death  of  the  life 
tenant  to  her  children  in  remainder,  clothes 
the  trustee  with  the  legal  title  to  the  life 
estate,  but  not  to  the  estate  in  remainder. 
Fleming  v.  Hughes,  99  Ga.  444,  27  S.  E.  791; 
Bogers  v.  Pace,  75  Ga.  43ft;  Carswell  v. 
Lovett,  SO  Ga.  36,  4  S.  E.  866;  Bull  T. 
Walker,  71  Ga.  195;  Allen  v.  Hughes,  106 
Ga.  775,  32  S.  E.  927;  Brantley  v.  Porter, 
111  Ga.  886,  36  S.  E.  970;  Overstreet  v.  Sul- 
livan, 113  Ga.  891,  39  S.  E.  431;  TUlman 
V.  Banks,  116  Ga.  250,  42  S.  E.  617.  The 
vesting  of  a  power  in  the  trustee  to  dispose 
of  both  the  equitable  estate  held  by  him 
in  trust  and  the  legal  estate  In  remainder 
does  not  confer  on  the  trustee  the  title  to  the 
estate  in  remainder.  It  is  competent  for  a 
grantor  to  confer  upon  a  trustee  of  an  eq- 
uitable estate  a  power  of  sale  over  the  entire 
fee,  though  the  trustee  may  have  no  interest 
whatever  in  the  legal  estate  in  remainder. 
Civ,.  Code  1895,  S  3171;  Headen  v.  Quillian, 
92  Ga.  220,  18  S.  E.  543;  Heath  v.  Miller, 
117  Ga.  854,  44  S,  E.  13;  Tillman  v.  Banks, 
supra.  The  remainder  estate  is  none  the  less 
a  legal  estate  while  the  trust  as  to  the  life 
estate  Is  executory,  but  with  the  limitation 
that  the  trustee  may,  in  the  exercise  of  the 
power  of  sale,  defeat  it  in  the  particular 
property.  The  property  purchased  with  the 
proceeds  of  the  sale  becomes  impressed  not 
only  with  the  trust  declared  in  the  original 
deed,  but  the  remainder  estate  in  the  substi- 
tuted property  does  not  lose  its  character  as 
a  legal  estate.  The  power  of  sale  over  the 
entire  fee,  therefore,  does  not  convert  the 
legal  estate  in  remainder  into  an  equitable 
estate,  nor  clothe  the  trustee  with  title  there- 
to. The  power  of  sale  may  be  personal  to  the 
trustee  or  it  may  attach  to  the  office  of  trus- 
tee. If  the  power  is  personal  to  the  trustee, 
it  can  be  exercised  by  him  only,  but  if  the 


power  is  incident  to  the  office  of  trustee  it 
may  be  executed  by  a  successor.  Generally, 
a  '*power  of  sale,  whether  a  common-law  or 
equitable  power,  or  taking  effect  under  the 
statute  of  uses,  can  be  exercised  only  by  the 
persons  to  whom  it  is  expressly  given."  2 
Perry  on  Trusts,  S  499.  In  determining  tlie 
limitation  of  the  power  relatively  to  its  ex- 
ercise by  the  nominated  trustee  or  a  successor, 
the  whole  deed  should  be  looked  to,  in  order 
to  ascertain  the  purpose  of  the  grantor.  If 
the  deed  had  conferred  upon  the  trustee  and 
his  successors  the  right  to  execute  the  pow- 
er, clearly  the  power  would  have  pertained 
to  the  office  of  trustee,  and  could  have  been 
exercised  by  the  trustee  for  the  time  being. 
An  imperative  power  to  sell,  such  as  a  di- 
rection to  sell  property  In  any. event,  would 
impose  a  duty  to  sell  on  any  one  filling  the 
office  of  trustee,  and  could  be  exercised  by  a 
substituted  trustee.  A  discretionary  power 
to  sell  can  be  exercised  only  by  the  trustee 
upon  whom  it  is  conferred.  "Wherever  an 
authoilty  is  given  to  trustees  which  is  either 
not  compulsory  upon  them  to  exercise  at  all, 
or,  if  compulsory,  the  time  or  manner  or 
extent  of  its  execution  is  left  to  be  determin- 
ed by  the  trustees;  that  is  obviously  a  dis- 
cretionary power,  though  the  extent  and  na- 
ture of  the  discretion  may  vary  in  each 
case."  Hill  on  Trustees,  485.  In  the  deed 
under  consideration  the  trustee  could  not  sell 
without  the  consent  of  Nancy  B.  Lee  and  her 
husband;  neither  could  Nancy  B.  Lee  and 
her  husband  sell  without  Stubbs,  the  trustee. 
Joining  in  the  conveyance.  The  sale  and  re- 
investment contemplated  the  affirmative  as- 
sent of  the  trustee  to  become  effectuaL  The 
grantor,  if  she  wished  to  deprive  the  trustee 
of  any  discretion  as  to  the  sale  or  reinvest- 
ment, could  very  easily  have  made  it  his 
duty  to  sell  and  reinvest  at  the  will  of  Mr. 
and  Mrs.  Lee,  thus  constituting  the  trustee 
the  mere  conduit  of  passing  the  legal  title. 
The  grantor's  intention  cannot  be  supplied 
by  suggestions  or  matters  extrinsic  her  writ- 
ten declarations;  and  by  her  solemn  deed 
she  invested  the  trustee  with  full  power  to 
sell  with  the  consent  of  Mr.  and  Mrs.  Lee — a 
power  which  the  trustee  necessarily  had  a 
discretion  in  executing.  The  conclusion  is 
Irresistible  that  the  power  in  the  deed  was 
not  incident  to  the  office  of  trustee,  but  per- 
sonal to  the  trustee.  Even  though  the  writ- 
er had  been  in  doubt  as  to  the  correctness 
of  his  conclusion,  this  court,  in  Simmons  v. 
McKinloch,  98  Ga.  738,  26  a  B.  88,  de- 
cided: "Where  a  deed  conveyed  land  to  a 
named  person  in  trust  for  a  married  woman 
for  life,  and  at  her  death  to  her  children  then 
living  'with  power  in  said  trustee,  by  and 
with  the  written  consent  of  the  [life  tenant], 
to  sell  said  property  and  reinvest  the  same 
in  other  property,  subject  to  the  same  lim- 
itations and  restrictions,'  the  power  thus 
created  conferred  upon  the  trustee  a  special 
personal  trust,  and  was  therefore  one  whicJi 
did  not  pass  to  a  successor."    In  my  geaicll 
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of  the  authorities  where  sales  by  a  substi- 
tuted trustee  were  upheld  the  deed  or  will 
either  constituted  the  power  of  sale  an  in- 
cident to  the  office  of  trustee,  or  made  pro- 
vision for  the  exercise  of  the  power  of  sale 
by  a  successor  of  the  original  trustee.  Free- 
man Y.  Prendergast,  M  Ga.  869,  21  S.  B.  837; 
Henderson  v.  Williams,  97  6a.  709,  26  S.  E. 
895;  Bailie  v.  Carolina  Ass'n,  100  Ga.  20,  28 
S.  E.  274;  Heath  y.  Miller,  117  Ga.  854,  44 
S.  E.  13.  In  Freeman  y.  Prendergast  the 
power  of  sale  was  construed  to  belong  to  the 
office  of  trustee,  and  not  to  be  personal  to 
the  trustee.  This  construction  was  based 
on  the  following  considerations:  The  power 
of  sale  was  not  unilateral,  but  matter  of  ex- 
press covenant.  The  i)Ower  was  not  person- 
al because  it  extended  to  both  trustees,  ''or 
to  the  surviYor  of  them,  or  the  executors  or 
administrators  of  such  surviYor.''  The  pow- 
er was  coupled  with  an  interest,  the  trustee 
being  clothed  with  the  legal  title  and  estate 
in  the  trust  property,  which  was  the  entire 
fee;  and  the  power  of  sale  was  ImperatiYe  as 
to  the  payment  of  certain  specified  debts, 
and  was  to  be  executed  IrrespectiYe  of  wheth- 
er the  life  tenant  were  living  or  dead.  None 
of  the  characteristics  pointed  out  by  the 
learned  judge  in  the  opinion  in  that  case  as 
a  reason  for  holding  the  power  of  sale  appur- 
tenant to  the  office  of  trustees  are  included  in 
the  deed  in  the  case  at  bar.  In  the  deed  un- 
der discussion  the  power  was  unilateral,  and 
was  not  a  matter  of  express  covenant  be- 
tween the  parties.  The  power  was  personal, 
as  already  pointed  out  in  this  opinion,  and 
the  exercise  of  the  power  was  limited  to 
Stubbs,  without  the  addition  of  the  words 
''executors  or  administrators,"  or  any  words 
of  similar  character  or  import  The  power 
of  sale  was  not  coupled  with  an  Interest  ex- 
tending to  the  whole  estate,  because  by  the 
express  terms  of  the  deed  the  trust  did  not 
extend  to  the  remainder  estate,  the  language 
of  the  deed  being,  "at  her  [Mrs.  Lee*s]  death 
or  marriage,  this  trust  to  cease,  and  the  prop- 
erty to  be  equally  divided  between  said  chil- 
dren of  said  Nancy  R.  Lee  living  at  her 
death,  share  and  share^alike."  The  power  of 
sale  did  not  put  an  imperative  duty  on  the 
trustee  to  sell,  as  was  the  case  In  the  instru- 
ment involved  in  Freeman  v.  Prendergast 
That  case  is  therefore  clearly  distinguishable 
from  the  case  now  under  consideration.  In 
the  other  cases  cited  the  instruments  giving 
the  power  authorized  in  express  terms  the 
exercise  of  the  power  of  sale  by  a  *'sucGes- 
sor"  of  the  nominated  trustees. 

8.  If  the  power  of  sale  was  personal  to 
Stubbs,  the  nominated  trustee,  then  it  ex- 
pired with  his  death.  What  effect,  therefore, 
should  be  given  the  order  of  the  Judge  of  the 
superior  court  appointing  a  new  trustee,  and 
investing  him  with  the  powers  conferred  on 
the  original  trustee  by  the  deed?  In  the 
first  place,  the  application  for  the  order  was 
made  by  Mrs.  Lee.  The  petition  recited  that 
It  was  her  petition,  and  it  was  signed  by  her. 


The  only  reference  to  her  children  was  by 
way  of  recital  that  they  took  an  interest  with 
her  under  the  deed  from  Jepson  to  Stubbs, 
trustee.  The  prayer  was  for  the  appointment 
of  a  trustee  to  fill  the  duties  of  the  trust  to 
the  same  extent  as  the  original  trustee 
might  or  could  do.  The  order  based  on  this 
petition  did  not  allude  to  the  children  by 
name  or  as  a  class,  but  merely  named  a  trus- 
tee, and  gave  him  the  same  powers  possessed 
by  the  trustee  In  whose  stead  he  was  ap- 
pointed. The  chancellor  could,,  at  chambers, 
upon  the  petition  of  the  beneficiaries  who 
had  arrived  at  discretion,  appoint  a  trustee. 
Civ.  Code  1895,  SS  8164,  8165.  Before  the 
Oode  it  was  not  necessary  to  serve  the 
minors  to  bind  their  equitable  interests,  and 
it  was  discretionary  with  the  chancellor  to 
require  them  to  be  made  formal  parties. 
Freeman  v.  Prendergast,  supra.  So  far  as 
the  equitable  interest  of  Mrs.  Lee  extended, 
the  trustee  appointed  under  this  order  of 
court  represented  that  interest  And  per- 
haps the  interest  of  the  minor  children  to 
share  with  their  mother  the  rents  and  profits 
of  the  land  during  her  life  might  also  be  In- 
cluded in  the  equitable  estate  represented  by 
the  substituted  trustee.  The  chancellor  had 
plenary  power  in  vacation  over  the  appoint- 
ment of  the  trustee,  and  could  authorize  the 
sale  of  the  equitable  estate  which  the  trus- 
tee represented.  As  we  have  pointed  out 
the  power  of  sale  conferred  on  Stubbs,  the 
nominated  trustee,  was  a  personal  one,  and 
expired  at  his  death.  Therefore  the  trustee 
appointed  in  bis  stead  would  derive  his  pow- 
er of  sale  not  from  the  deed,  but  from  the 
order  of  court  The  order  of  court  was  tan- 
tamount to  a  decree  of  sale  under  the  same 
limitations  as  contained  in  the  deed.  It  af- 
fected to  dispose  of  both  the  equitable  estate 
of  the  life  tenants  and  the  legal  estate  in  re- 
mainder. The  chancellor  had  no  power,  at 
chambers,  to  order  a  sale  of  the  legal  estate 
of  the  remaindermen  for  the  purxK)se  of  rein- 
vestment Pughsley  v.  Pughsley,  75  Ga.  96; 
Rogers  v.  Pace,  Id.  436 ;  Taylor  v.  Kemp,  86 
Ga.  185,  12  S.  B.  296;  McDonald  v.  McCall, 
91  Ga.  805,  18  S.  B.  157 ;  Fleming  v.  Hughes, 
99  Ga.  450,  27  S.  B.  791 ;  Richards  v.  Ry.  C5o., 
106  Ga.  614,  88  S.  B.  198,  45  L.  R.  A.  712. 
In  the  last-cited  case,  while  it  was  held  that 
in  term  time  the  superior  court  could  author- 
ize a  trustee  to  sell  for  reinvestment  both  the 
equitable  and  legal  estates,  where  all  par- 
ties at  interest  were  represented,  yet  it  was 
recognized  that  this  power  did  not  exist  in 
vacation.  The  fact  that  the  chancellor  had 
the  power  to  order  the  sale  of  the  trust  prop- 
erty would  not  give  him  power  to  order  the 
sale  of  the  legal  estate,  although  the  re- 
maindermen had  a  joint  interest  with  their 
mother  in  the  estate  created  for  her  life. 
The  order  of  the  chancellor  was  therefore 
limited  to  the  equitable  estate,  and  the  sub- 
stituted trustee  did  not  represent  the  legal 
estate,  nor  had  he  any  power  under  that  or- 
der or  otherwise  to  sell  the  estate  in  remain- 
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der.  The  purchaser  from  him  acquired  no 
interest  In  the  remainder  estate,  but  only 
title  to  the  equitable  estate  represented  by 
the  trustee. 

4.  Another  question  presented  for  deter- 
mination is  whether,  between  the  date  of  the 
trust  deed  and  the  death  of  Mrs.  Lee,  there 
was  any  merger  of  the  interest  of  her  chil- 
dren In  the  life  estate  into  the  remainder  in- 
terest which  they  took  under  that  deed.  A 
merger  of  estates  occurs  when  "two  estates 
in  the  same  property  unite  in  the  same  per- 
son in  his  individual  capacity,  the  less  es- 
tate [being]  merged  in  the  greater."  Civ. 
Code  1895,  $  3106.  Or  where,  as  was  held 
in  the  case  of  Lowe  v.  Webb,  85  Ga.  731,  11 
S.  B.  845,  two  or  more  persons,  having,  aa 
tenants  in  common,  a  life  estate  in  realtyt 
acquire  in  common  the  absolute  fee  thereto. 
See,  also,  Stringfellow  v.  Stringfellow,  112 
Ga.  494,  497,  37  S.  B.  767;  Bardwell  v.  Ed- 
wards, 117  Ga.  825,  45  S.  B.  40.  It  is  doubt- 
less true  that,  where  the  entire  interest  in  a 
life  estate  is  held  by  a  class  of  persons  under 
a  deed  or  will  which  does  not  provide  for 
survivorship,  and  subsequently  the  estate  in 
remainder  is  vested  in  all  of  the  members  of 
this  class  as  tenants  In  common,  by  inherit- 
ance or  otherwise,  the  life  estate  becomes 
merged,  by  operation  of  law,  into  the  greater 
estate  which  they  acquire.  But  there  was 
not,  for  at  least  three  good  reasons,  any 
merger  of  the  two  estates  created  by  the 
trust  deed  now  under  consideration:  '(1) 
The  children  of  Mrs.  Lee  did  not  take  the 
entire  interest  in  the  life  estate  thereby  cre- 
ated, but  held  it,  together  with  her,  as  long 
as  she  continued  In  its  enjoyment,  and,  after 
she  parted  with  her  interest  therein  by  deed, 
owned  it  in  common  with  her  grantee.  Ac- 
cordingly, because  of  the  ownership  of  a 
part  of  the  life  estate  by  a  third  person,  the 
life  estate  could  not,  at  any  time  prior  to 
Mrs.  Lee's  death,  merge  into  the  estate  in 
remainder  created  by  the  trust  deed  in  favor 
of  her  children.  In  other  words,  the  class 
of  persons  entitled  to  enjoy  the  life  estate 
was  not,  in  personnel,  the  same  as  the  class 
of  persons  in  which  the  estate  In  remainder 
vested.  No  merger  could  take  place  without, 
on  the  one  hand,  ignoring  and  depriving  Mrs. 
Lee  (or  her  grantee)  of  the  interest  in  the 
life  estate  conferred  upon  her,  or,  on  the 
other  hand,  sacrificing  the  interest  of  her 
children  in  the  life  estate  by  limiting  their 
enjoyment  of  the  property  to  their  estate  in 
remainder  and  postponing  such  enjoyment 
till  her  death.  (2)  To  declare  such  a  merger 
would  defeat  the  object  and  purxmse  of  the 
donor;  and  it  is  well  settled  that  this  may 
.not  be  done  where  the  donor  has,  by  one  and 
the  same  instrument,  conferred  upon  differ- 
ent persons,  respectively,  separate  and  ex- 
clusive interests  or  estates  in  the  property 
conveyed.  See  1  Wash.  Real  Prop.  (6th  Ed.) 
S  368.  Indeed,  the  doctrine  of  merger  of  es- 
tates is  desigrned,  primarily,  for  the  benefit  of 
one  who   acquires  an   interest  in  property 


greater  than  that  he  possessed  in  the  llxst  Iik 
stance,  and  will  not  be  held  to  apply,  against 
his  will,  to  his  disadvantage.  Knowles  v. 
Lawton,  18  Ga.  476,  63  Am.  Dec.  290;  Cole 
V.  Grigsby  (Tex.  Civ.  App.)  85  S.  W.  690, 
and  authorities  cited.  (3)  The  children  hav- 
ing an  interest  in  the  liife  estate  were  not, 
necessarily,  those  who  might  eventually  en- 
Joy  the  estate  in  remainder.  By  the  very 
terms  of  the  trust  deed,  none  of  the  children 
of  Mrs.  Lee  could  take  as  remaindermen  in 
the  event  she  survived  all  of  them  and  died 
childless.  Those  who  survived  her,  and  tfaoee 
only,  were  to  enjoy  the  estate  in  remainder. 
Who  they  might  be  could  not,  with  any  de- 
gree of  xrertainty,  be  ascertained  before  the 
termination  of  the  life  estate;  and  so  long 
as  the  uncertainty  existed  there  could  be  no 
merger  of  the  life  estate  into  the  estate  in 
remainder.  The  doctrine  of  merger  of  es- 
tates rests  upon  actualities,  not  upon  mere 
possibilities.  Oolncidence  of  two  Independ- 
ent estates  presently  held  by  one  and  the 
same  person  or  class  of  persons  is  a  neces- 
sary prerequisite  to  merger.  No  merger  can 
take  place  until  such  identity  of  person  and 
of  present  interest  in  point  of  fact  exists. 
For  instances  in  point,  where  it  has  been 
held  that  no  merger  took  place  despite  the 
fact  that  one  and  the  same  person  had  differ- 
ent interests  in  property  of  which  he  was 
only  part  owner,  see  Asch  v.  Asch,  18  Abb. 
N.  C.  82;  Bomar  v.  Mullins,  4  Rich.  Eq.  80; 
Johnson  v.  Johnson,  7  Allen,  196,  83  Am.  Dec. 
676 ;   Cole  v.  Grigsby,  supra. 

5.  If  the  trustee  did  not  represent  the  re- 
maindermen, or  if  there  was  no  merger  of 
estates,  then  the  defendant  did  not  acquire 
a  prescriptive  title  as  against  the  remain- 
dermen. The  suit  was  filed  very  soon  after 
the  death  of  the  life  tenant  The  right  of 
the  remaindermen  to  sue  arose  upon  the 
death  of  their  mother.  The  possession  of  the 
defendant  was  not  adverse  to  them  until  they 
had  their  cause  of  action. 

6.  Only  the  children  of  Nancy  R.  Lee  who 
were  in  life  at  her  death  took  the  remainder 
estate.  It  appears  that  at  the  date  of  the 
deed  Mrs.  Lee  had  tflree  children,  and  that 
subsequently  one  of  these  died  before  Mrs. 
Lee  died,  leaving  heirs.  The  plaintiffs  were 
the  surviving  children.  The  contention  of 
the  plaintiff  in  error  la  that,  even  if  the 
plaintiffs  below  were  entitled  to  recoyo*, 
they  could  recover  only  a  two-thirds  inter- 
est, whereas  the  verdict  was  for  the  entire 
land.  The  heirs  of  the  child  who  died  prior 
to  the  death  of  Mrs.  Lee  had  no  interest  in 
the  remainder  estate.  The  unambiguous 
terms  of  the  trust  deed  expressly  limited  the 
enjoyment  of  the  estate  in  remainder  to 
surviving  children. 

7.  The  evidence  upon  which  the  defendant 
relied  as  showing  that  the  proceeds  of  the 
sale  of  the  trust  property  went  into  the 
lands  conveyed  by  Durin  Murray  to  William 
W.  Lee,  as  trustee  for  his  wife  and  children, 
was  not  sufllcient  to  support  anything  mora 


Ga.) 


BROWN  STORE  CO.  v.  CHATTAHOOCHEE  LUMBER  CO. 


839 


than  a  bare  conjecture  that  this  was  in  point 
of  fact  true.  The  plaintiffs  introduced  testi- 
mony tending  to  show  that  the  proceeds  real- 
ized from  that  sale  were  not  so  invested,  but 
that  payment  for  the  trust  property  was 
made  by  the  purchaser  in  Confederate  cur- 
rency, which  went  into  the  hands  of  Mrs. 
Lee,  and  was  kept  by  her  until,  shortly  after 
the  sale,  the  house  in  which  she  lived  was 
destroyed  by  fire,  together  with  about  $2,000, 
some  ^300  of  this  amount  being  in  coin  and 
the  rest  in  currency.  It  further  appeared 
that  she  and  her  husband  had  loaned  to  a 
neighbor  $750  in  Confederate  currency  some 
six  or  eight  months  before  the  close  of  the 
war,  and  that  this  debt  had  never  been  paid. 
The  plaintiffs  offered  themselves  as  witness- 
es, and  each  denied  knowing  anything  about 
the  investment  of  the  trust  funds  in  the 
land  purchased  from  Murray.  One  of  the 
defendant's  witnesses  was  permitted  to 
swear  (apparently  without  objection)  that 
some  two  or  three  years  before  William  W. 
Lee  died  (which  was  somewhere  along  about 
the  year  1886)  witness  had  a  conversation 
with  him  regarding  his  purchase  of  the  Mur- 
ray place,  and  he  had  said  he  "had  sold  the 
land  up  this  way,  and  bought. the  place  he 
lived  on;  he  sold  this  five  acres  in  South  Ma- 
con, and  purchased  that  place  he  lived  on"; 
and,  during  the  course  of  the  same  conver- 
sation had  further  said  that  "Tom  [one  of 
the  plaintiffs]  had  made  some  threats  to  get 
up  a  lawsuit  about  it,  and  he  did  pot  think 
it  was  right;  that  he  already  had  the  worth 
of  it"  It  is  evident  from  other  facts  ap- 
pearing in  the  record  that  the  land  "in  South 
Macon"  to  which  William  W.  Lee  referred  in 
this  conversation  was  the  tract  which  he 
had  sold  as  trustee  under  the  order  of  court 
hereinbefore  mentioned.  But  the  testimony 
of  the  witness  with  regard  to  this  conver- 
sation was  hearsay,  pure  and  simple,  and  in 
no  way  strengthened  the  defendant's  case. 
"Since  ordinary  hearsay  testimony  is  not 
only  inadmissible,  but  wholly  without  proba- 
tive value,  its  introduction  without  objec- 
tion does  not  give  it  any  weight  or  force 
whatever  in  establishing  a  fact"  Eastlick 
T.  Ry.  Co.,  116  Ga.  48,  42  S.  B.  499.  The 
question  to  be  determined  Is  whether,  ignor- 
ing this  mere  hearsay,  there  was  sufficient 
competent  evidence  to  warrant  a  Jury  in  find- 
ing in  favor  of  the  defendant  Suttles  v.  Sew- 
ell,  117  Ga.  214,  216,  43  S.  E.  486.  We  think 
there  was  not  Certainly  the  equitable  de- 
fense set  up  by  the  defendant  was  meri- 
torious, if  founded  on  fact  Taylor  v.  James, 
109  Ga.  328,  335,  34  S.  E.  674,  and  cases 
cited.  The  burden  of  establishing  this  de- 
fense rested  upon  him.  He  signally  failed 
to  show  that  either  of  the  plaintiffs  had,  ex- 
pressly or  impliedly,  ratified  the  trustee's 
sale  and  reinvestment,  or  that  for  any  rea- 
son either  of  them  was  estopped  from  as- 
serting title  to  the  premises  in  controversy. 
The  defeni^ant  also  failed  to  puccessfully 
trace  the  trust  funds  into  the  Murray  place. 


Moreover,  even  were  the  evidence  such  as  to 
warrant  a  Jury  in  finding  that  the  proceeds 
of  the  trust  property  were  invested  by  the 
trustee  in  that  tract  of  land,  they  were  not 
furnished  by  the  defendant  with  sufficient 
data  to  enable  them  to  find  what  amount  in 
money  he  was  entitled  to  receive  from  the 
plaintiffs,  or  either  of  them,  as  a  condition 
precedent  to  their  obtaining  a  decree  for 
the  land  which  he  had  purchased  in  good 
faith.  It  was  necessary  that  the  defendant 
should  furnish  this  data,  for  the  plaintiffs 
could  be  charged  with  such  benefits  only 
as  they  derived  out  of  the  purchase  of  the 
Murray  place.  Bazemore  v.  Davis,  55  Ga, 
505'  (11).  The  tract  of  land  conveyed  by  the 
Jepson  trust  deed  and  sold  by  Lee,  as  trus- 
tee, to  William  T.  Nelson,  the  defendant's 
predecessor  in  title,  contained  five  acres,  and 
'Of  this  tract  the  defendant  had  purchased 
but  a  quarter  of  an  acre,  the  balance  of  the 
tract  being  claimed  by  other  persons  not  par- 
ties to  the  case.  It  wa»  therefore  incum- 
bent on  the  defendant  to  furthermore  show 
what  pro  rata  share  of  such  benefits  charge- 
able to  the  plaintiffs  he  was  entitied  to  call 
on  them  to  account  for  before  they  could  re- 
cover the  quarter  of  an  acre  he  had  bought 
Id.  506  (12).  No  attempt  appears  to  have 
been  made  by  the  defendant  to  meet  these 
requirements  as  to  proof,  and,  so  far  as  this 
branch  of  the  case  is  concerned,  the  court 
was  clearly  right  in  declining  to  submit  the 
case  to  a  Jury. 

The  other  issues  raised  on  the  trial  in- 
volved only  questions  of  law,  so  a  verdict  in 
favor  of  the  plaintiffs  was  inevitable  in  the 
view  we  take  of  the  law  governing  the  case. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(121  Ga.  809) 
BROWN  STORE  00.  v.  CHATTAHOOCHEE 

LUMBER  CO. 

(Supreme  Court  of  Georgia.    Jan.  28,  1905.) 

FIBES— ACTION    FOB    DAM  AGES— PLEADING — DE- 
FENSES—NON  SUIT— IN8TBUCTION  S. 

1.  The  petition  set  forth  a  cause  of  action, 
and  the  court  did  not  err  in  overruling  the  de- 
murrers. 

2.  Where  a  suit  is  brought  for  damages  for 
the  burning  of  plaintiff's  houses  and  goods,  al- 
leged to  have  resulted  from  fire  communicated 
from  a  slab  pit  of  the  defendant,  so  built  and 
operated  as  to  be  a  nuisance  and  a  menace  to 
the  neighborhood — the  petition  also  alleging  neg- 
ligence in  conducting  such  slab  pit — ^there  was 
no  error  in  striking  a  plea  which  set  up  that 
plaintiff  held  his  property  under  a  conveyance 
from  the  defendant's  predecessor  in  title,  prior 
to  which  conveyance  a  similar  slab  pit  at  near- 
ly the  same  place  had  been  conducted  by  de- 
fendant's preoecessor  in  title;  that,  by  so  pur- 
chasing the  land,  plaintiff  had  assumed  the  risk ; 
and  that  subsequently  the  old  slab  pit  was  de- 
stroyed by  fire,  the  premises  afterward  pur- 
chased by  defendant,  and  the  present  slab  pit 
built 

3.  In  a  suit  for  damages  for  the  destruction  of 
houses  and  of  the  goods  therein,  it  was  not  error 
to  refuse  to  grant  a  nonsuit  upon  the  ground 
that  the  title  to  the  realty  appeared  not  to  be 


840 


49  SOUTHEASTERN  REPORTER. 


(B.a 


in  the  plaintiff.  Plaintiff  was  entitled  to  recoT- 
er  for  the  destruction  of  his  goods  and  for  the 
damage  to  his  possession,  even  though  he  may 
have  no  interest  in  any  injury  to  the  freehold. 

4.  In  the  trial  of  a  civil  case,  it  is  error  to 
charge  the  jury  that  it  is  incumbent  upon  the 
plaintiff  to  make  out  his  case  to  a  moral  and 
reasonable  certainty. 

5.  Damages  which  are  the  natural,  reasonable, 
and  proximate  result  of  a  wrongful  act  are  not 
too  remote  to  be  recovered.  It  is  therefore  er- 
ror to  charge  that  the  plaintiff  must  show  that 
his  damage  was  the  usual,  direct,  and  necessary 
consequence  of  the  wrongful  act 

6.  In  a  case  in  which  the  defendant  is  bound 
to  use  ordinary  and  reasonable  care  and  dili- 
gence, it  is  error,  since  the  adoption  of  the 
Code,  to  charge  that  the  plaintiff  cannot  recover 
unless  it  appear  that  the  defendant  was  grossly 
negligent.  Macon  &  Western  R.  Co.  v.  McCon- 
nell.  31  Ga.  133,  76  Am.  Dec.  685,  explained. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Balnbridge;  B. 
B.  Bower,  Judge. 

Action  by  the  Brown  Store  Company 
against  the  Chattahoochee  Lumber  Company. 
From  the  Judgment,  both  parties  bring  error. 
Judgment  on  main  bill  of  exceptions  reversp 
ed ;  on  cross-bill,  affirmed. 

A.  G.  Powell,  for  plalntiflf.  Donalson  & 
Donalson  and  R.  W.  Fleming,  for  defendant 

SIMMONS,  C.  J.  The  first  three  headnotes 
require  no  elaboration.  As  to  the  fourth,  see 
the  case  of  Supreme  Conclave  Knights  of 
Damon  y.  Wood,  120  Ga.  328,  47  S.  B.  d40. 
As  to  the  fifth,  see  Civ.  Code  1895,  S  3913,  and 
Cheeves  v.  Danlelly,  80  Ga.  115,  4  S.  E.  902. 

As  to  the  degree  of  diligence  due  by  the  de- 
fendant to  the  plalntifT,  the  court,  in  effect, 
charged  that,  if  the  slab  pit  was  not  a  nui- 
sance, then  plaintiff  could  not  recover  unless 
it  appeared  that  the  defendant  had  been 
grossly  negligent  in  its  operation.  It  is  clear 
that  the  defendant  was  bound,  in  such  case, 
to  exercise  ordinary  and  reasonable  care  and 
diligence.  1  Thompson  on  Negligence,  H  727- 
730;  13  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  414. 
Failure  on  the  part  of  the  defendant  to  use 
this  degree  of  care  would  be  such  negligence 
as  to  make  it  liable  for  damages  thereby 
done  to  plaintiffs.  Under  our  Civil  Code  of 
1895  (section  2898),  the  absence  of  ordinary 
diligence  is  termed  "ordinary  neglect,"  while 
(section  2900)  gross  neglect  is  defined  as  ^'the 
want  of  that  care  which  every  man  of  com- 
mon sense,  how  inattentive  soever  he  may  be, 
takes  of  his  own  property."  The  court's 
charge  was  evidently  based  upon  what  was 
said  in  the  opinion  in  Macon  &  Western  R. 
Co.  Y.  McConnell,  81  Ga.  133,  76  Am.  Dec.  685. 
An  examination  of  the  questions  made  in 
that  case,  and  of  the  charge  there  under  re- 
view, convinces  us  that  the  term  "gross  neg- 
ligence" was  used  by  Judge  Lyon  to  mean 
simply  a  want  of  ordinary  care.  The  court 
approved  the  charge  of  Judge  Bull,  in  which 
appeared  the  following:  "They  are  not  re- 
sponsible for  accidents  happening  from  the 
exercise  of  these  rights,  unless  these  acd* 
dents  result  from  the  gross  negligence  or  care- 
lessness of  the  employte  or  agents  of  the 


road,  and  the  plaintiff  must  prove  tbat  the 
injury  complained  of  did  result  from  such 
culpable  neglect  or  carelessness.  The  amount 
of  diligence  required  is  just  so  much  as  an 
ordinarily  prudent  man  would  use  in  bis  own 
affairs."  This  part  of  the  charge  was  not 
excepted  to«  but  it  is  evident  that  in  it  "gross 
negligence"  was  used  to  denote  merely  a  want 
of  ordinary  care.  This  Is  especially  clear 
when  we  compare  the  opinion  in  Macon  & 
Western  R.  Co.  v.  Davis,  13  Ga.  68,  in  which 
Judge  Nisbet  used  the  term  in  the  same 
way,  saying:  "They  are  bound  to  reasonable 
care  and  diligence,  and  will  be  liable  for 
gross  neglect  In  cases  arising  under  this 
rule,  the  question  is  left  to  the  Jury,  wheth- 
er, with  reference  to  the  caution  which  a  man 
of  ordinary  prudence  would  observe,  the  de- 
fendant has  been  guilty  of  gross  negligence." 
There  is  some  authority  outside  of  this  state 
for  so  using  the  term,  and  the  cases  Just 
discussed  were  both  decided  before  our  Code 
went  into  effect  Since  the  adoption  of  the 
Code,  the  terms  "ordinary  neglect"  and  "gross 
neglect"  have  in  this  state  a  definite  mean- 
ing, and,  in  a  case  in  which  the  defendant 
is  bound  to  use  ordinary  diligence,  it  is  er- 
ror, as  against  the  plaintiff,  for  the  court 
to  charge  that  the  defendant  Is  liable  for 
gross  negligence  only.  Southern  Mut  Ins. 
Co.  vi  Hudson,  113  Ga.  434,  38  S.  B.  964  (2). 
Judgment  on  main  bill  of  exceptions  re- 
versed ;  on  cross-bill,  afilrmed.  All  the  Jus- 
tices concur. 


(TO  8.  C.  286) 

MOORB  Y.  DEAN. 

(Supreme  Court  of  South  Carolina.     Nov.  29, 

1904.) 

APFSAL— BBVIBW— INSUFncIBRT  OASB. 

1.  Where,  on  appeal  from  the  Judgment  of 
the  circuit  court  affirming  a  judgment  of  a 
magistrate,  the  case  does  not  show  on  what 
ground  the  magistrate  based  his  judgment  nor 
the  exceptions  on  appeal  to  the  circuit  court 
nor  on  what  ground  the  circuit  court  based  its 
judgment  the  decision  of  the  circuit  court  will 
not  be  reviewed. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  Dantzler,  Judge. 

Action  by  Annie  Moore  against  George  R. 
Dean  in  magistrate's  court  From  a  Judg- 
ment for  defendant  in  circuit  court,  sustain- 
ing the  Judgment  of  the  magistrate*  plaintiff 
appeals.    Affirmed. 

Evans  &  Finley,  for  appellant  D.  A.  Hy^ 
drick,  for  respondent 

JONES,  J.  The  appeal  In  this  case  is  trmn 
the  Judgment  of  the  circuit  court  afiEUmlng 
the  Judgment  of  the  magistrate's  court  in  an 
action  of  claim  and  delivery  for  three  cases, 
resulting  in  favor  of  the  defendant  Ttie 
exceptions  are  as  follows: 

"First.  In  that  the  circuit  Judge  erred  in 
affirming  the  magistrate's  ruling  by  allowing 
the  introduction  of  the  records,,  showing  a 
previous  trial  between  the  same  partta  bM» 
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td.  npon  said  mortgage;  It  appearing  by  the 
evidence  that  the  plaintiff  had  paid  or  offer- 
ed to  pay  an  additional  amount  of  |16  on  the 
mortgage,  which  plaintiff  claimed  fully  paid 
off  and  discharged  the  same  after  the  former 
Judgrment  was  rendered,  whereupon  he  would 
*be  entitled  to  plead  payment  In  full  of  his 
claim  and  delivery,  and  would  not  be  bound 
by  any  previous  judgment. 

'^Second.  In  that  the  circuit  judge  erred  in 
affirming  the  ruHng  of  the  magistrate,  who 
sustained  the  demurrer  of  the  defendant,  and 
held  that  the  plaintiff  was  estopped  from  re- 
covering in  this  action  by  reason  of  the 
judgment  and  execution  introduced  in  a  for- 
mer claim  and  delivery  proceedings  between 
the  same  parties;  the  error  being  that  the 
facts  were  not  the  same  as  in  the  former  suit, 
as  the  plaintiff  had  tendered  payment  In  full 
of  the  balance  due  on  the  mortgage  under 
which  the  former  suit  was  tried. 

"Third.  In  that  the  circuit  judge  erred  in 
allowing  the  Introduction  of  oral  testimony 
for  the  purpose  of  showing  that  the  written 
contract  between  Sam  Moore  and  the  defend- 
ant was  a  laborer's  contract,  and  not  a 
rental  contract.  In  that  it  varied  the  terms 
of  a  written  contract 

"Fourth.  In  that  the  circuit  judge  erred  in 
liolding  that  the  contract  Introduced  was  a 
laborer's  contract,  and  not  a  rental  contract, 
as  the  terms  of  the  contract,  and  the  evi- 
dence bearing  thereon,  clearly  established  a 
rental  contract,  and  not  a  laborer's  contract. 

"Fifth.  In  that  the  circuit  Judge  erred  in 
holding  that  the  proceeds  of  the  mortgaged 
property  coming  into  the  hands  of  the  mort- 
gagee could  be  applied  to  the  payment  of  an 
open  account,  and  not  credited  on  the  mort- 
gage, when  there  are  other  parties  interested 
in  the  mortgaged  property,  even  by  the  direct 
consent  of  the  mortgagor;  the  error  being  in 
allowing  the  credit  on  the  open  account  of 
the  proceeds  of  the  mortgaged  property. 

"Sixth.  In  that  the  circuit  judge  erred  in 
holding  that  the  proceeds  of  the  mortgaged 
property  coming  into  the  hands  of  the  mort- 
gagee or  his  agent  could  be  applied  to  the 
payment  of  an  open  account,  and  not  cred- 
ited on  the  mortgage;  the  error  being  that 
the  law  applies  credit  of  the  proceeds  of 
mortgaged  property  when  it  comes  into  the 
hands  of  the  mortgagee  to  the  mortgage, 
without  any  direction  whatever  from  the 
mortgagor. 

"Seventh.  In  that  the  circuit  judge  erred 
In  finding  that,  from  the  whole  testimony, 
the  chattel  mortgage  had  not  been  fully  paid 
off  and  discharged  by  the  proceeds  from  the 
sale  of  the  crops  which  were  covered  by  the 
mortgage,  which  proceeds  were  delivered  to 
the  mortgagee  or  his  agent,  and  amounted  to 
more  than  the  mortgage,  together  with  inter- 
est and  costs;  the  error  being  in  the  failure 
of  the  court  to  apply  the  payment  on  the 
mortgage  Instead  ot  on  an  open  account." 

The  record  does  not  show  upon  what 
grounds  the  magistrate  based  his  judgment. 


except  that  the  testimony  Is  set  out;  nor 
does  it  show  what  exceptions  were  taken  on 
appeal  from  the  magistrate,  nor  upon  what 
grounds  the  circuit  court  based  its  judgment. 
As  the  court  has  no  jurisdiction  to  review 
the  findings  of  fiict  by  the  circuit  court  in  a 
ease  of  this  kind,  and  as  It  does  not  appear 
that  the  circuit  court  ruled  as  indicated  in 
the  exceptions,  we  are  not  in  a  position  to 
consider  if  that  court  committed  error  of 
law.  The  circuit  court's  judgrment,  so  far 
as  we  know,  may  have  been  based  upon  its 
view  of  the  testimony. 

The  judgment  of  the  circuit  court  Is  af- 
firmed. 

(70  &  C.  S44) 

DE  HIHNS  V.  FREB  et  aL 

(Supreme  Court  of  South  Carolina.     Dea  6, 

1904.) 

RESULTING    TRUST— PAROL    EVIDKNCB  —  PLBAO- 
ING — AKENDMENT— 8PECIFI0  PERFORMANCE. 

1.  Where  a  lease  and  agreement  between 
plaintiff  and  the  parties  under  whom  defendant 
claims  as  heir  at  law  show  a  relation  to  the 
property  inconsistent  with  the  resulting  trust, 
defendant  cannot  assail  the  same  by  parol  evi- 
dence in  conflict  therewith. 

2.  Evidence  in  support  of  irrelevant  allega- 
tions allowed  to  remain  in  a  pleading  is  prop- 
erly excluded. 

8.  It  is  not  an  abuse  of  discretion  to  refuse 
to  allow  an  answer  to  be  amended  during  trial 
by  pleading  the  statute  of  limitations. 

[Ed.  Note. — For  cases  in  point,  see  voL  83. 
Cent  Dig.  Limitation  of  Actions.  S  6d3.] 

4.  An  agreement  that  on  the  termination  of  a 
lease  by  the  death  of  a  tenant  the  land  should 
be.  equally  divided  among  the  heirs  of  the  de- 
ceased tenant  and  her  husband,  providing  cer- 
tain conditions  in  the  lease  should  be  first  com- 
plied with,  among  which  was  the  payment  to 
the  plaintiff  of  a  certain  sum  paid  by  him  to 
secure  certain  property,  with  interest,  is  a  con- 
tract to  convey  the  premises  on  the  perform- 
ance of  certain  conditions  precedent;  and  an 
action  thereon  is  in  the  nature  of  an  action  for 
specific  performance,  and  not  in  foreclosure  of  a 
mortgage. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  County;  Allen  J.  Green,  Special 
Judge. 

Action  by  George  L.  De  Hihns  against 
George  W.  Free  and  others.  Decree  for 
plaintiff,  and  defendants  appeal    Affirmed. 

The  circuit  decree  le  as  follows  (omitting 
former  order  of  sale): 

'This  action  came  on  to  be  heard  before 
me  at  special  November  term,  1003,  of  the 
court  of  common  pleas  for  Fairfield  county. 
Issues  out  of  the  cause  were  docketed  on 
calendar  1.  The  case  was  reached  late  tn 
the  afternoon.  Counsel  for  defendants  then 
stated  that  the  original  order  submitting  the 
issues  was  not  in  court,  but  a  copy  was,  and 
they  would  use  the  copy  for  the  present,  and 
bring  in  the  original  in  the  morning.  There 
appearing  no  objection  to  this  course,  a  jury 
was  impaneled,  and  the  trial  proceeded. 
Pending  the  introduction  of  plaintiff's  testi- 
mony, the  court  adjourned  for  the  night 
Upon  the  opening  of  court  the  next  morning, 
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counsel  for  the  defendants  stated  that  they 
had  been  nnable  to  find  the  original  order 
submitting  the  Issues;  that  they  could  not 
say  positively  whether  such  order  had  been 
passed,  but,  as  there  was  no  objection  to  It, 
proposed  that  I  now  sign  the  order.  I  sug- 
gested that  plaintiff's  counsel  attach  their 
consent  To  this  plaintiff's  counsel  demur* 
red,  saying  that  they  did  not  desire  to  waive 
any  rights  they  may  have,  and  did  not  ap- 
pear as  consenting  or  resisting.  Thereupon 
I  sigrned  the  order,  and  the  trial  proceeded. 
Upon  the  introduction  of  parol  testimony  by 
the  defendants  to  sustain  the  issues  submit- 
ted to  the  jury,  plaintiff  objects  upon  the 
grounds  hereinafter  referred  to.  The  testi- 
mony was  held  incompetent,  and  I  withdrew 
the  case  from  the  Jury,  and  proceeded  to  try 
the  same  on,  the  equity  side  of  the  court,  up- 
on the  pleadings  and  testimony  taken  before 
me  in  open  court 

**The  complaint  alleges  substantially: 

**(1)  That  the  lands  described  in  the  com- 
plaint were  levied  on  and  sold  by  the  sher- 
iff under  execution  against  Charles  Free,  and 
bought  by  James  B.  McOants,  on  November 
2.  1808. 

"(2)  That  McCants  sold  and  conveyed  the 
lands  to  the  plaintiff  for  $1,200,  then  paid 
by  plaintiff  on  May  1,  1869. 

"(3)  That  plaintiff  was  the  son-in-law  of 
Charles  Free  and  his  wife,  Harriet,  and,  be- 
ing desirous  of  their  retaining  the  lands  dur- 
ing their  lives,  the  parties  executed  a  lease, 
dated  May  16,  1869,  by  which,  in  considera- 
tion of  certain  covenants  therein  mentioned 
to  be  performed  by  Harriet  Free,  plaintiff 
leased  the  lands  to  her  for  the  term  of  her 
natural  life,  and  a  paper  purporting  to  be  the 
lease  was  recorded  on  January  14,  1885,  in 
the  proper  office. 

'*(4)  That  on  January  4,  1869,  the  plaintiff 
and  Charles  and  Harriet  Free  entered  into 
an  agreement  under  their  hands  and  seals  by 
which  plaintiff  agreed  that,  upon  the  termi- 
nation of  the  lease  by  the  death  of  Harriet, 
the  lands  should  be  equally  divided  among 
the  heirs  of  the  said  Charles  and  Harriet 
provided  certain  conditions  therein  expressed 
should  be  first  complied  with,  among  which 
was  the  payment  to  plaintiff  of  the  sum  he 
paid  to  secure  said  property,  with  legal  in- 
terest at  seven  per  cent  from  May  1,  1869, 
which  sum  was  $1,200.  That  this  agreement, 
together  with  the  deeds  of  the  sheriff  to  Mc^ 
Cants  and  of  McCants  to  plaintiff,  and  plats 
relating  to  the  land,  was  inclosed  in  an  en- 
velope which  was  sealed  and  given  Mrs.  Free, 
with  the  following  indorsement  on  it:  *To 
be  opened  after  the  expiration  of  the  lease 
of  Mrs.  Harriet  Free  in  the  presence  of  the 
children,  by  George  L.  De  Hihns  or  if  dead 
or  otherwise  unable  to  be  present,  by  the 
oldest  living  son  of  Mrs.  Free.'  The  plaintiff 
has  been  unable  to  find  said  envelope  since 
the  death  of  Mrs.  Free,  but  is  informed  that 
it  is  in  existence,  and  in  the  hands  of  de- 
fendants' attomeyi. 


**(JS)  That  no  part  of  said  |1,200  has  been 
paid,  and  the  said  Harriet  retained  posses- 
sion of  the  land  under  the  lease  until  her 
death,  on  January  1,  1902  (the  said  Charles 
having  predeceased  her),  leaving  as  heirs  at 
law,  and  the  heirs  at  law  of  the  said  Charles, 
nine  children,  named  as  defendants;  and* 
plaintiff,  under  terms  of  lease,  has  taken  pos- 
session and  rented  same  to  a  ten|int  for  1902. 

"(6)  That  plaintiff  has  sought  to  have  the 
agreement  carried  out  without  the  aid  of  the 
court,  but  that  the  defendants  have  failed 
and  refused  to  comply  with  the  conditions 
by  the  payment  of  said  sum  of  money  and 
interest  denying  plaintiff's  legal  rights,  and 
Interfering  with  and  threatening  to  interfere 
with  his  quiet  possession  and  receipt  of  rents, 
so  that  he  is  compelled  to  ask  the  aid  of  the 
court,  and  prays  that  the  land  be  sold  and 
the  proceeds  applied  to  the  plaintiff's  claim, 
etc. 

"Defendants  answer,  admitting  first  para- 
graph of  complaint,  and  so  much  of  para- 
graph 2  as  alleges  the  conveyance  to  plain- 
tiff, but  deny  that  plaintiff  paid  any  part  of 
the  consideration.  They  also  deny  that 
plaintiff  and  Charles  and  Harriet  Free  en- 
tered into  the  agreement  of  June  12,  1869, 
and  allege  that  they  have  no  knowledge  or 
information  of  the  other  allegations  of  the 
complaint  and  for  a  second  offense  substan- 
tially allege  that  the  funds  with  which  the 
lands  were  purchased  were  not  the  funds  of 
the  plaintiff,  but  were  furnished  by  Charles 
Free  to  the  plaintiff  for  the  purpose  of  pur- 
chasing the  lands  and  preserving  the  same 
fot  the  benefit  of  himself,  his  wife  and  fam- 
ily, including  plaintiff's  wife ;  that  the  funds 
so  furnished  were  used  by  the  plaintiff  in  the 
purchase  of  the  land,  and  the  deed  taken  in 
the  name  of  plaintiff,  and  submit  that  a  re- 
sulting trust  thereby  arose  in  favor  of 
Charles,  and  they,  as  his  heirs  at  law,  are 
entitled  to  partition ;  that,  if  the  instrument 
set  out  in  paragraph  4  of  the  complaint  (the 
agreement)  was  ever  entered  into,  such 
agreement  was  merely  to  carry  out  the  un- 
derstanding and  agreement  by  which  plain- 
tiff should  nominally  hold  the  title,  without 
any  beneficiary  interest  therein  to  himself, 
for  the  use  of  the  said  Charles  and  Harriet 
Wherefore  they  ask  partition. 

"It  appears  from  the  testimony  that  In 
1868  Charles  Free  was  heavily  embarrassed, 
there  being  a  large  amount  of  Judgments 
against  him,  three  of  which  were  owned  or 
controlled  by  J.  B.  McCants,  Esq.;  that, 
under  executions  based  upon  these  Judg- 
ments, his  lands  were  sold  by  the  sheriff  and 
bought  by  Mr.  McCants,  and  nulla  bona  re- 
turns made  by  the  sheriff  on  other  executions 
against  Free.  In  this  state  of  affairs,  Free 
applied  to  his  son-in-law,  the  plaintiff,  who 
had  Just  come  into  possession  of  a  legacy  of 
about  $2,500,  our  money,  from  his  kindred 
in  Germany.  The  plaintiff  came  from  his 
home  in  Lexington  to  Winnsboro,  and  ar- 
ranged with  Mr.  McCants  to  purchase  the 
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property  from  him  for  the  tobh  of  $1,200. 
This  arrangement  was  consummated  by  the 
payment  of  the  money  and  the  delivery  of 
the  deed  from  McCants  to  plaintiff,  dated 
the  Ist  day  of  May,  1809,  which  deed  was 
recorded  on  September  30,  1869.  Oh  the  15th 
day  of  May,  1869,  the  plaintiff  leased  these 
premises  to  Harriet  Free  for  the  term  of  her 
life,  as  alleged  in  the  complaint  This  lease 
is  executed  under  seal  by  the  plaintiff, 
Charles  Free,  and  Harriet  Free,  witnessed 
by  two  witnesses,  and  was  recorded  Janu- 
ary 14,  1886.  On  June  12,  1869,  the  paper 
called  'Agreement,'  which  is  the  basis  of 
this  action,  was  executed  by  the  plaintiff  and 
his  wife,  Lucinda,  under  seal,  witnessed  by 
William  Summer,  who  is  now  dead.  Upon 
this  agreement  appears  the  following: 

"*We,  the  undersigned,  do  hereby  sanc- 
tion and  approve  the  intention  of  George  I*. 
De  Hihns. 

"  'Done  at  our  residence  in  Fairfield  Coun- 
ty, S.  C,  this  2d  October,  in  the  year  of  our 
Lord,  1869.  Charles  Fr.  [L.  S.] 

••  'Harriet  Fr  [L.  S.y 

**It  is  apparent  from  an  inspection  of  the 
paper  that  Charles  and  Harriet  did  not  leave 
themselves  room  for  their  full  names  before 
the  scrolls;  hence  the  abbreviation  of  the 
'Free.*  These  three  papers,  together  with 
the  deed  of  the  sheriff  to  McCants,  and  the 
envelope  in  which  papers  had  been  sealed, 
were  produced  by  the  defendants  at  the  trial, 
upon  notice  from  the  plaintiff.  The  envelope 
is  mutilated,  but  some  of  the  seals  are  in- 
tact, and  show  the  impression  of  a  nickel, 
which,  under  the  glass,  bears  date  '1869.' 
The  indorsements  on  the  envelopes  are  as 
follows: 

"  'Recorded  deeds  of  real  estate  and  per- 
sonal property  for  division  among  the  body 
heirs  of  Charles  and  Harriet  Free,  Fairfield 
County,  So.  Ca.' 

"  'The  seals  of  those  enclosed  papers  will 
be  broken  only  in  the  presence  of  all  the 
body  heirs  of  Charles  and  Harriet  Free  or 
their  body  heirs  or  agents  after  the  lease 
given  of  the  above  property  by  George  I#. 
De  Hihns,  of  Lexington  County,  to  Harriet 
Free  and  agency  given  to  Charles  Free  ex- 
pires— by  the  oldest  living  body  son  of  Har- 
riet and  Charles  Free.* 

"  'Sealed  this  2  day  of  October  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and 
sixty-nine,  in  presence  of  all  three  unto  sign- 
ed persons  concerned.* 

"The  signature  to  the  three  persons  to  this 
last  indorsement  has  been  erased  with  a 
knife  or  some  sharp  instrument,  and  partial- 
ly pasted  over  with  another  and  different 
kind  of  paper.  These  indorsements  on  the 
envelope  are  in  the  handwriting  of  plaintiff, 
and  I  have  no  doubt  that  the  erasures  was 
of  the  names  of  the  plaintiff  and  Charles 
and  Harriet  Free. 

"At  this  stage  of  the  case  the  defendants 
proposed  to  prove  by  parol  that  the  purchase 


money  of  the  premises,  which  was  the  con- 
sideration of  the  deed  from  McCants  to  De 
Hihns,  was  the  property  of,  and  furnished 
by,  Charles  Free.  To  this  testimony  plaintiff 
objected  on  three  grounds:  (1)  Because  It 
would  contradict  the  terms  of  the  deed  to 
McCants;  (2)  because  the  defendants,  claim- 
ing as  the  heirs  at  law  of  Mr.  and  Mrs.  Free^ 
were  estopped  by  the  lease  and  agreement 
from  disputing  the  title  and  settlement  made 
through  them;  (3)  that  such  evidence  would 
tend  to  show  a  secret  agreement  that  would 
be  a  fraud  upon  the  creditors  of  Charles  Free 
— and  cited  1  Perry  on  Trusts,  $  151;  Nesbitt 
V.  Cavender,  30  S.  C.  33,  8  S.  B.  193;  Arnold 
V.  Mattison,  3  Rich.  Eq.  153,  154;  Broughton 
V.  Broughton,  4  Rich.  Law,  491.  I  did  not 
think  the  first  ground  well  taken.  The  deed 
did  not  purport  to  say  to  whom  the  $1,200 
paid  by  plaintiff  belonged.  But  the  other 
grounds,  I  thought,  were  well  taken;  and, 
in  any  view,  the  testimony  was  inadmissible, 
because,  even  conceding  it  to  be  true,  as 
averred,  that  the  money  was  furnished  by 
Free  for  the  purpose  of  preserving  the  prop- 
erty to  himself  and  family,  the  writing  sign- 
ed by  the  parties  at  the  time  of  the  trans- 
action was  the  best  evidence  of  the  terms 
on  which  the  settlement  was  made,  and 
this  settlement  would  be  sustained  as  a  fam- 
ily settlement.  Smith  v.  ^^anner,  32  S.  C. 
263,  10  S.  E.  1008;  Gardner  v.  Gardner,  49 
S.  C.  62,  26  S.  E.  1001. 

"This  ruling  practically  struck  out  defend- 
ants' second  defense  and  eliminated  the  isr 
sues  referred.  The  issues  were  therefore 
withdrawn  from  the  Jury,  and  the  defend- 
ants thereafter  confined  to  evidence  Impeach- 
ing the  writings,  or  showing  performance  of 
the  conditions  of  the  agi'eement  I  do  not 
understand  the  rule  laid  down  in  Ragsdale 
V.  Railroad  Company,  60  S.  O.  381,  38  S.  B. 
609,  to  conflict  with  this  view.  In  the  first 
case  the  court  pointed  out  the  remedy  pro- 
vided under  the  Code  for  simplifying  the  is- 
sues and  ridding  pleadings  of  irrelevant  or 
redundant  matter,  but  based  their  decision 
not  on  the  failure  of  the  objecting  party  to 
avail  himself  of  that  remedy,  but  upon  the 
fact  that  the  question  had  not  been  passed 
upon  by  the  court  below,  and  therefore  the 
objection  could  not  be  raised  for  the  first 
time  in  the  Supreme  Court.  In  the  latter 
case  the  exception  was  held  bad  on  its  mer- 
its, and  the  remedy  for  pleadings  stated  in 
the  first  case  approved  and  aifirmed.  None 
of  the  cases  go  to  the  extent  of  holding  that 
failure  of  the  party  to  avail  himself  of  the 
motion  to  strike  out  will  render  competent 
evidence  that  will  overturn  settled  principles 
of  law,  such  as  permitting  a  tenant  to  those 
claiming  under  him  to  dispute  the  title  of 
his  landlord,  or  an  heir  at  law  the  right  of 
his  ancestor  to  dispose  of  his  property  in  his 
lifetime,  and  cannot  be  carried  to  such  ex- 
tent without  making  the  right  of  litigants 
dependent  upon  the  skill  of  the  pleader  rath- 
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er  tban  the  law  and  equity  of  the  cause— the 
eril  the  adoption  of  the  Code  was  intended 
to  obviate. 

"Some  testimony  was  introduced  tending 
to  show  that  the  signature  of  Mr.  Free  to  the 
agreement  was  not  liis  writing,  and  the  wit- 
ness who  purports  to  have  probated  the  lease 
did  not  sign  the  probate;  but  Mrs.  Spotts, 
one  of  the  defendants,  testified  that  she  was 
present  and  heard  the  agreement  read  over 
by  the  plaintiff  to  her  father  and  mother, 
and  the  same,  together  with  the  other  pa- 
pers, was  sealed  by  plaintiff  in  the  presence 
of  all  of  them  and  delivered  to  her  mother. 
My  conclusion  is  that  the  papers  are  all  gen- 
uine, and  were  executed  and  delivered  by  the 
parties,  placed  in  an  envelope,  which  was 
sealed  and  delivered  as  alleged  in  the  com- 
plaint 

"Charles  Free  died  March  or  April,  1884; 
Harriet  Free,  on  January  1,  1902.  This  ac^ 
tion  was  commenced  May,  1902.  It  was 
urged  that  the  action  was,  in  effect,  the 
foreclosure  of  a  mortgage,  and  the  agree- 
ment an  instrument  in  the  nature  of  a  mort- 
gage, and,  it  not  having  been  recorded,  and 
there  having  elapsed  more  than  twenty  years 
from  the  creation  of  its  lien,  under  section 
2449  of  the  CJode  of  Laws,  the  action  could 
not  lie ;  and,  in  this  view,  leave  to  amend  the 
answer  so  as  to  piead  the  statute  in  bar  was 
asked  at  the  close  of  the  argument  I  do  not 
think  the  amendment  material.  In  my  view, 
the  agreement  creates  no  lien.  It  is  but  an 
agreement — a  contract  under  seal,  based  up- 
on good  consideration,  to  convey  the  prem- 
ises upon  the  performance  of  certain  condi- 
tions precedent  by  the  heirs  of  the  bodies  of 
Charles  and  Harriet  Free.  The  defendants 
are  not  bound  to  perform  these  conditions, 
but  they  have  the  option  of  so  doing,  and,  If 
they  do,  then  plaintiff  is  bound  to  convey. 
The  action  is  not  one  of  foreclosure,  but  an 
action  for  the  specific  performance  of  a  con- 
tract vendor  against  vendee,  and  its  oflSce  is 
to  require  defendants  to  perform,  or  submit 
to  a  sale  of  the  lands  and  application  of  the 
proceeds  to  the  contract  price.  The  title  is 
held  as  security  for  the  price.  Vendee  can- 
not compel  conveyance  until  he  pays  the 
price — ^not  even  though  the  notes  given  are 
barred  by  the  statute.  Blackwell  v.  Ryan, 
21  S.  G.  121;  Gregorie  v.  Bulow,  Rich.  Eq. 
Cas.  245. 

"Upon  the  whole,  I  am  of  opinion  that  the 
action  is  well  brought,  and  the  plaintiff  is  en- 
titled to  the  relief  sought*' 

Defendants  appeal  on  following  excep- 
tions: 

"(1)  Because  his  honor  erred  in  withdraw- 
ing the  issues  from  the  Jury  upon  the  ground 
that  the  testimony  offered  by  defendants  to 
sustain  the  allegations  of  their  answer  was 
incompetent,  whereas  said  testimony  was 
competent,  the  plaintiff  not  having  moved  to 
strike  out  any  part  of  the  answer,  and  the 
issues  should  have  been  submitted  to  the 
Jury  on  such  testimony. 


**^ 


'(2)  Because  his  honor  erred  In  holding 
that  the  testimony  offered  by  defendants  by 
several  witnesses  tending  to  show  that 
Charles  Free,  deceased,  had  paid  all  or  a 
part  of  the  purchase  money  of  the  tract  of 
land,  as  alleged  in  the  answer,  was  incompe- 
tent; the  error  being  that  such  testimony 
was  competent  for  the  following  reasons:  (a) 
It  was  strictly  in  reply  to  testimony  offered 
by  the  plaintiff,  (b)  It  was  strictly  compe- 
tent to  prove  the  allegations  of  the  answer, 
which  the  plaintiff  had  failed  to  move  to 
strike  out  (c)  It  was  competent  because  it 
tended  to  disprove  the  allegations  of  the 
complaint  (d)  Because  it  was  competent 
by  such  testimony,  for  defendants  to  show 
the  real  consideration  of  the  deed  from 
James  B.  McCants  to  George  L.  De  Hihns, 
and  that  the  same  was  not  paid  by  the  said 
George  L.  DeHlhns,  but  by  another  party,  in 
which  event  the  plaintiff  would  not  be  en- 
titled to  be  paid  anything  on  his  alleged 
agreement. 

''(3)  Because  his  honor  erred  in  holding 
that  the  testimony  offered  by  the  defendants 
to  sustain  the  allegations  of  their  answer 
was  incompetent,  whereas  he  should  have 
held  that  the  said  testimony  was  competent 
and  should  have  admitted  it  to  show  that  the 
purchase  money  of  the  premises  described 
in  the  complaint  was  paid  by  Charles  Free 
at  the  time  of  the  execution  of  the  deed  of 
James  B.  McCants  to  George  L.  De  Hihns, 
and  that  such  purchase  money  was  not  paid 
by  said  George  L.  De  Hihns. 

''(4)  Because  his  houor  erred  In  holding 
that  the  testimony  offered  by  defendants  to 
prove  that  Charles  Free  had  paid  all  or  a 
part  of  the  purchase  money  mentioned  in 
the  deed  from  James  B.  McCants  to  George 
L.  De  Hihns  was  incompetent  on  the  ground 
that  it  would  have  been  a  fraud  against  the 
creditors  of  Charles  Free  when  his  honor 
should  have  held  that  such  testimony  was 
competent,  no  creditor  of  Charles  Free  being 
before  the  court;  and,  even  if  such  testi- 
mony tended  to  show  a  fraud  as  against 
the  creditors  of  Charles  Free,  the  defend- 
ants should  have  been  allowed  to  show  it  in 
order  that  the  court  might  grant  no  relief 
to  either  party,  as  the  plaintiff  would  have 
been  a  participant  to  any  such  fraud,  and 
in  pari  delicto,  even  if  it  had  been  estab- 
lished. 

"(5)  Because  his  honor  erred  in  holding 
that  the  defendants,  claiming  as  the  heirs 
of  Mr.  and  Mrs.  Free,  were  estopped  by 
the  release  and  agreement  from  disputing 
the  statements  made  therein,  and  in  holding 
that  parol  testimony  could  not  be  admitted 
to  show  the  true  consid^ation  of  the  deed, 
whereas  he  should  have  held  that  it  is  al- 
ways competent  to  show  the  real  and  true 
consideration  of  a  deed,  even  by  parol  testi- 
mony, and  he  should  have  further  held  that 
the  papers  mentioued  did  not  constitute  a 
family  settlement 

^(6)  Because  his  honor  erred  in  holding 
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that  tbe  writing  signed  by  the  parties  at 
the  time  of  the  transaction  was  the  best 
afyidence  of  the  terms  on  which  the  settle- 
ment was  made,  and  in  holding  that  such 
writing  constituted  a  family  settlement, 
whereas  he  should  have  held  that  the  paper 
referred  to  was  never  agreed  to  by  Charles 
Free  and  Mrs.  Free,  as  appears  from  an  in- 
spection of  said  alleged  agreement. 

"(7)  Because  his  honor  erred  in  not  hold- 
ing, as  contended  by  the  defendants,  that 
the  deed  from  James  B.  McCants  to  George 
L.  De  Hlhns,  of  date  the  1st  day  of  May, 
1SG9,  was  a  deed  in  the  nature  of  a  mort- 
gage, and  that,  taken  together  with  the  other 
papers  set  forth  in  the  complaint,  practically 
constituted  a  mortgage,  and  that,  as  more 
than  twenty  years  had  elapsed  from  the  date 
of  said  deed  at  the  time  of  the  commence- 
ment of  the  action,  and  no  acknowledgment 
of  the  debt  secured  thereby,  or  any  note  of 
any  payment  thereon,  having  been  recorded 
on  the  record  of  said  deed  having  the  effect 
of  a  mortgage,  that  it  had  ceased  to  con- 
stitute any  Hen  on  the  premises  described 
in  the  complaint  at  the  time  of  the  com- 
mencement of  this  action. 

"(8)  Because  his  honor  erred  in  refusing 
to  allow  defendants  to  amend  their  answer 
pending  the  trial  of  this  cause  so  as  to  set 
up  by  way  of  defense  the  failure  of  plaintiff 
to  comply  with  the  provisions  of  section 
2449  of  volume  1  of  the  Code  of  Laws  of 
1902. 

'*(9)  Because  his  honor  erred  in  not  hold- 
ing that  the  provisions  of  section  2449  of 
volume  1  of  the  Code  of  Laws  of  1902  need 
not  be  specially  pleaded. 

"(10)  Because  his  honor  erred  in  holding 
that  the  instrument  of  writing  set  forth  in 
the  complaint  was  an  agreement,  based  upon 
a  good  consideration,  to  convey  the  land  de- 
scribed in  the  complaint  to  the  defendants 
upon  the  performance  of  certain  condittpns, 
and  that  this  was  an  action  for  special  per- 
formance of  contract  between  vendor  and 
vendee,  when  there  was  no  evidence  to  sus- 
tain said  findings  on  the  part  of  his  honor. 

"(11)  Because  his  honor  erred  in  refusing 
to  admit  the  testimony  offered  by  the  de* 
fendants  to  show  that  the  purchase  money, 
in  whole  or  any  part,  had  been  paid  by 
Charles  Free,  when,  if  such  fact  had  been 
established  by  the  testimony,  a  resulting 
trust  would  have  arisen  in  favor  of  the  said 
Charles  Free  or  his  heirs  at  law." 

J.  B.  McDonald  and  Q.  W.  Ragsdale,  for 
appellants.  A.  &  &  W.  D.  Douglass,  for 
respondent 

JONES,  J.  The  decree  of  the  chrcuit  court 
and  the  exceptions  are  reported  herewith, 
and  reference  may  be  had  thereto  for  the 
facts  of  this  case,  and  the  specific  points  in- 
volved in  this  appeal.  No  exceptions  are 
taken  to  the  findings  of  fact  upon  which  the 
decree  rests,  and  this  court  is  satisfied  that 
the  conclusions  reached  are  sound  and  Juat^ 


and  it  Is  not  deemed  necessary  to  review 
all  the  reasons  assigned. 

The  chief  reliance  of  appellants  in  resist- 
ing the  relief  sought  by  respondent  was  their 
claim  of  a  resulting  trust  A  resulting  trust 
arises  by  implication  in  the  absence  of  evi- 
dence of  a  contrary  intent,  and  cannot  arise 
when  an  express  agreement  in  writing  shows 
a  contrary  intent  Perry  on  Trusts,  S  124; 
Manning  v.  Screven,  66  S.  C.  83,  34  S.  E.  22. 
The  lease  and  agreement  proven  in  this  case 
between  the  plaintiff  and  Mr.  and  Mrs.  Free, 
under  whom  defendants  claim  as  heirs  at 
law,  show  a  relation  of  the  parties  to  the 
property  inconsistent  with  the  resulting  trust 
claimed.  It  must  follow  that  defendants 
could  not  assail  the  lease  and  agreement  by 
parol  evidence  in  conflict  therewith,  and  that 
the  exclusion  of  such  evidence  and  the  with- 
drawal of  such  issue  from  the  jury  were 
proper.  The  contention  pf  appellants  that 
the  evidence  offered  was  proper,  because  the 
answer  alleged  a  resulting  trust,  and  the  al- 
legations had  been  allowed  to  remain,  is 
fully  met  by  the  case  of  Martin  v.  Seaboard 
Air  Line  Ry.,  70  S.  C.  8»  48  S.  B.  616.  where- 
in this  court  held  that  the  trial  Judge  has 
power  to  exclude  evidence  in  support  of 
irrelevant  allegations  allowed  to  remain  in 
a  pleading. 

The  refusal  to  allow  the  defendants  to 
amend  answer  so  as  to  plead  the  statute 
of  limitations  was  within  the  discretion  of 
the  court,  and  no  abuse  JOt  discretion  ap- 
pears. The  amendment  was  proposed  dur- 
ing trial,  and  its  refusal  deprived  defendants 
of  no  substantial  right 

We  are  entirely  satisfied  with  the  con- 
clusions of  the  circuit  court  that  this  action 
is  not  one  practically  in  foreclosure  of  a 
mortgage,  but  is  one  in  the  nature  of  an  ac- 
tion for  specific  performance  of  a  contract 
under  seal,  based  upon  good  consideration, 
to  convey  the  premises  upon  the  performance 
of  certain  conditions  precedent 

The  exceptions  are  overruled,  and  the 
Judgment  of  the  circuit  court  is  affirmed. 


(70  8.  O.  263) 

BANK  OF  SPARTANBURG  v.  CHICKA- 
SAW SOAP  CO. 

(Supreme  Court  of  South  Carolina.     Nov.  24, 

1904.) 

■QUmr— JUBT  TBIAL. 

1.  Where  complaint  alleges  an  indebtedness  on 
a  note  and  a  pledge  of  notes  and  mortgage  as 
collateral,  and  seeks  judgment  on  the  notes  and 
an  order  for  the  sale  of  the  collaterals  and  fore- 
closure of  the  mortgage,  and  an  application  of 
the  proceeds  thereof  on  the  Judgment  and  the 
answer  admits  the  indebtedness,  equitable  issues 
only  are  raised,  and  defendant  is  not  entitled 
to  a  jury  trial. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;   Townsend,  Judge. 

Action  by  the  Bank  of  Spartanburg 
against    the    Chickasaw     Soap    ComxMiny. 
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From  an  order  refusing  a  motion  of  plain- 
tiff for  reference,  it  appeals.    Reversed. 

Johnson  &  Nash,  for  appellant  Stan- 
yame  Wilson,  for  respondent 

POPE,  O.  J.  This  appeal  Involves  the 
single  point  as  to  the  effect  of  the  pleadings 
— ^whether  they  raised  equitaMe  Issues,  or 
whether  the  same  raised  legal  issues.  The 
circuit  Judge  held  that  they  raised  legal 
issues,  and  hence  refused  the  motion  of 
plaintiff  for  an  order  requiring  the  master 
to  take  the  testimony.  An  examination  of 
the  pleadings  convinces  us  that  the  plead- 
ings raise  equitable  issues.  It  is  true  that 
the  complaint  sets  up  an  indebtedness  of 
more  than  $6,000,  yet  the  answer  admits  this 
indebtedness.  The  complaint  also  sets  up  a 
pledge  of  $15,000  of  bonds  of  the  Chickasaw 
Soap  Company,  secured  by  a  mortgage  on  its 
property,  and  also  show9  a  bond  for  $3,200, 
and  mortgage  of  lands  as  an  additional  se- 
curity to  the  same,  and  asks  that  the  bonds 
be  sold  and  the  mortgages  foreclosed.  The 
answer  admits  these  facts  of  the  complaint 
Thus  it  is  manifest  that  equitable  issues  are 
involved.  This  was  the  case  in  McLaurin  v. 
Hodges,  43  S.  0.  187,  190,  20  S.  E.  991,  992, 
where  this  court  held:  '*If  the  appellant  was 
entitled  to  have  the  trial  here  heard  by  a  cir- 
cuit judge,  sitting  as  a  chancellor,  it  was  se- 
rious error  to  order  a  part  of  the  issues  tried 
by  a  lury  on  the  demand  of  right  by  the  de- 
fendant" See,  also,  the  declaration  of  this 
court  OB  page  192,  43  S.  C,  page  998,  20  S. 
B.,  of  the  case  just  cited.  The  late  Chief 
Justice  Mclver  declared,  in  Hughes  ▼.  Kirk- 
pa  trick,  37  S.  0.  161,  169,  16  S.  E.  912:  «'So 
that  it  is  apparent  that  a  trial  by  jury  of 
any  question  of  fact  which  arises  in  the  prog- 
ress of  any  proceeding  cannot  be  demanded 
as  a  matter  of  right  but  only  where  *an  issue 
of  fact  for  the  recovery  of  money  only,  or  of 
specific  real  or  personal  property,'  arises." 

It  is  the  judgment  of  this  court  that  the 
order  appealed  from  be  reversed,  and  that 
the  action  be  recommitted  to  the  circuit 
court 


(70  S.  C.  260) 

WM.  L.  ALLEN  ft  CO.  ▼.  DAVIDS  et  al. 

(Supreme  Court  of  South  Carolina.     Nov.  28, 

1904.) 

PABTNEBSHIP  —  ACTION     AOAINBT    INDIVIDUAI* 
MBMBBBS— COMPLAI  NT. 

1.  In  an  action  against  individaal  members  of 
a  firm  for  goods  sold  to  the  firm,  where  service 
is  had  on  only  one  partner,  it  is  not  necessary 
that  the  complaint  should  allege  that,  when  the 
goods  were  sold,  plaintiff  knew  that  such  de- 
fendant was  a  member  of  the  firm. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  Aldrich,  Judge. 

Action  by  Wm.  L.  Allen  &  Co.  against  W. 
Irving  Davids  and  Esdaille  M.  Solomons,  co- 
partners. From  an  order  refusing  a  motion 
to  amend,  defendant  Solomons  appeals.  Af- 
firmed. 


Mordecal  &  Gadsden,  for  appellant 
Smythe,  Lee  &  Frost  for  respondent 

POPE,  C.  J.  The  plaintiff  by  this  action 
seeks  to  recover  an  account  of  $73.60  against 
the  defendant  Esdaille  M.  Solomons,  who 
alone  was  served  with  the  summons  and 
complaint  as  the  balance  due  the  plaintiff 
by  W.  Irving  Davids  and  Esdaille  M.  Solo- 
mons as  copartners  in  the  conduct  and  man- 
agement of  the  Congress  Hall  Hotel,  Sara- 
toga, N.  Y.  It  VTlll  be  necessary  to  have  be- 
fore us  the  complaint  and  argument  of  the 
defendants.    They  are  as  follows: 

The  complaint  omitting  the  caption.  Is  as 
follows: 

"The  plaintiff,  complaining  of  the  defmd- 
ants,  alleges  as  follows: 

"(1)  That  it  was  at  the  times  herein  men- 
tioned, and  is  now,  a  corporation  created  by 
and  existing  under  the  laws  of  the  state  of 
New  York. 

"(2)  That  heretofore,  on  or  about  the  8th 
day  of  June,  1903,  the  defendants,  W.  Irving 
Davids  and  E)Bdaille  M.  Solomons,  entered  in- 
to a  written  agreement  a  copy  of  which  is 
hereto  attached,  and  made  a  part  of  this  com- 
plaint 

"(8)  That  by  reason  of  the  said  agreement 
the -said  defendants  were  copartners  in  the 
conduct  and  management  of  the  Congress 
Hall  Hotel,  therein  referred  to,  silbsequent  to 
the  date  of  said  agreement,  and  during  the 
operation  of  the  lease  therein  referred  to,  and 
became  liable  for  all  the  debts  contracted  by 
either  of  said  defendants  during  the  said 
time  in  the  condnct  and  management  of  said 
hotel,  or  business  connected  therewith. 

"(4)  That  the  defendants  are  indebted  to 
the  plaintiff  in  the  sum  of  seventy-three  and 
<Vioo  dollars  ($73.60);  the  said  amount  rep- 
resenting the  balance  due  for  merchandise 
sold  and  delivered  by  the  plaintiff  to  the  de- 
fendants subsequent  to  the  date  of  said 
agreement  and  during  the  operation  of  the 
lease  referred  to  therein;  the  said  goods  and 
merchandise,  and  the  time  of  their  sale  and 
delivery  to  the  defendants,  and  their  value, 
being  fully  alleged  and  set  forth  in  the  an- 
nexed itemized  and  verified  account  which 
is  hereby  made  a  part  of  this  complaint. 
And  the  plaintiff  alleges  that  there  is  now 
due  and  owing  by  the  defendants  to  it  the 
full  and  Just  sum  of  seventy-three  and  *Vioo 
dollars  <$73.60),  as  is  shown  by  said  account. 
Wherefore  plaintiff  demands  judgment 
against  the  defendants  in  the  sum  of  seventy- 
three  and  «o/^9o  dollars  (178.00).** 

And  a  copy  of  the  agreement  is  as  follows: 

"Memorandum  of  agreement  made  this 
eighth  day  of  June,  1903,  between,  W.  Irving 
Davids,  of  Charleston,  S.  C,  a  party  of  the 
first  part  and  Esdaille  M.  Solomons,  of  the 
same  place,  party  of  the  second  part 

"Whereas,  heretofore,  by  an  instrument 
dated  May  first  1903,  the  party  of  the  first 
part  herein  leased  of  Henry  Clement  and 
John  B.  Clement  as  executors,  etc.,  of  Wil- 
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Ham  B.  Clement,  and  one  John  Odz,  for  the 
term  of  flye  months^  the  property  known  as 
Congress  Hall,  In  the  village  of  Saratoga 
Springs,  N.  T.;  and 

"Whereas,  the  said  lease  was  signed  and 
executed  by  the  party  of  the  first  part  herein 
as  sole  lessor;  and 

"Whereas,  as  understood  and  agreed  be- 
tween the  parties  hereto,  In  the  leasing  of 
said  hotel,  the  party  of  the  first  part  herein 
is  to  render  his  personal  services,  and  the 
benefit  of  his  experience  in  the  management 
of  said  hotel;  and  the  party  of  the  second 
part  is  to  furnish  one-half  of  the  capital  nec- 
essary to  conduct  and  manage  the  same;  and 
the  parties  hereto  are  to  divide  the  profits, 
derived  from  the  conduct  and  management 
of  said  hotel,  equally  share  and  share  alike. 

'*Now,  therefore,  it  Is  mutually  understood 
and  agreed  by  and  between  the  parties  here- 
to, that  the  said  party  of  the  first  part  and 
the  party  of  the  second  part  have  and  hold 
equal  interests  in  the  lease  above  mentioned, 
and  are  considered  hereby  partners  in  the 
conduct  and  management  of  said  Congress 
Hall,  under  said  lease,  and  to  share  and  share 
alike  equally  in  and  to  the  profits  derived 
from  said  conduct  and  management  of  said 
hotel. 

"It  l8  further  mutually  understood  and 
agreed  that  the  terms  and  covenants  herein 
shall  bind  the  parties  hereto,  their  executors, 
administrators  or  assigns. 

"In  witness  whereof,  the  parties  hereto 
have  set  their  hands  and  seals,  the  day  and 
year  above  written.  W.  Irving  Davids.  [L. 
S.]    Bsdaille  M.  Solomons.    [L.  S.]" 

The  attorneys  for  defendant  Solomons 
served  upon  plaintiff  the  following  motion: 

"Tou  will  please  take  notice  that  on  Tues- 
day next,  8th  of  December  Inst,  at  the  hour 
of  10  o'clock,  or  as  soon  thereafter  as  coun- 
sel can  be  heard,  we  shall  move  the  Honor- 
able James  Aldrich,  presiding  Judge,  at  the 
courthouse  in  Charleston,  for  an  order  requir- 
ing the  complaint  herein  to  be  more  definite 
and  certain  in  the  following  particulars,  to 
wit:  By  alleging  to  whom  and  under  what 
partnership  name  the  credit  was  given  for 
the  goods  and  merchandise  mentioned  in  the 
complaint,  and  whether  said  credit  was  ex- 
tended to  W.  Irving  Davids  and  Bsdaille  M. 
Solomons,  as  copartners  in  business,  upon  the 
faith  of  said  copartnership,  known  to  the 
plaintiff  when  said  credit  was  given."  Up- 
on hearing  the  motion,  and  after  argument 
of  counsel.  Judge  Aldrich  made  the  follow- 
ing order:  "On  hearing  the  motion  of  the  de- 
fendant E.  M.  Solomons  to  make  the  com- 
plaint herein  more  definite  and  certain  in  the 
particulars  set  forth  in  the  notice  of  said  mo- 
tion, and  after  hearing  argument  for  and 
against  said  motion  by  counsel  representing 
the  plaintiff  and  the  defendant  E.  M.  Solo- 
mons, it  is  ordered  that  the  complaint  be 
amended  as  follows:  By  inserting  in  para- 
graph 4,  after  the  words  'sold  and  delivered 
by  the  plaintiff  to  the  defendants*'  and  be- 


fore the  words  'subsequent  to  the  date  of 
said  agreement,*  the  following,  to  wit,  'as 
copartners  in  the  conduct  and  management 
of  the  said  Congress  Hall  Hotel,'  and  that  in 
other  respects  the  motion  be,  and  is  hereby, 
refused.  It  is  further  ordered  that  the  de- 
fendants have  twenty  days  after  the  service 
of  the  said  complaint,  amended  as  aforesaid, 
in  which  to  plead  thereon."  Thereupon  the 
defendant  took  the  following  ground  of  ap- 
peal: "Because  the  presiding  judge  erred  in 
not  requiring  plaintiffs  to  amend  their  com- 
plaint by  alleging  to  whom  and  under  what 
copartnership  named  the  credit  was  given 
for  the  goods  and  merchandise  mentioned  in 
the  complaint,  and  whether  said  credit  was 
extended  to  W.  I.  Davids  and  E.  M.  Solo- 
mons as  copartners  in  business  upon  the 
faith  of  said  copartnership,  known  to  the 
plaintiffs  when  said  credit  was  given." 

The  fourth  paragraph  of  the  complaint,  as 
amended  by  the  circuit  Judge,  reads  as  fol- 
lows: 

"(4)  That  the  defendants  are  indebted  to 
the  plaintiffs  in  the  sum  of  $73.60,  the 
said  amount  representing  the  balance  due 
for  merchandise,  sold  and  delivered  by  the 
plaintiff  to  the  defendants,  as  copartners  in 
the  conduct  and  management  of  the  said 
Congress  Hall  Hotel,  subsequent  to  the  date 
of  said  agreement,  and  during  the  operation 
of  the  lease  referred  to  therein;  the  said 
goods  and  merchandise,  and  the  time  of  the 
sale  and  delivery  to  defendants,  and  their 
value,  being  fully  alleged  and  set  forth  in 
the  annexed  itemized  and  verified  account, 
which  is  hereby  made  a  part  of  this  com- 
plaint" 

We  deem  it  best  to  set  out  a  copy  of  the 

account: 

New  Tork,  10,  27,  1003. 

Congress  Hall,  Saratoga  Springs. 

Booeht  of  William  Allen  &  Co.,  470  Broadway. 

June  24th.  1    guest    Index    book.    Now 

6,^    I  8  00 

1  pad  call  lists,  No.  6.039. .  85 

SOtfa.  1  N.  T.  form  trans,  ledger, 

4,149  pp 0  00 

**  1     office    order    book,     No. 

6,001A   8  00 

*  1  book  blank  checks 25 

"  60  guests'  safety  envelopes..       1  00 

July  8th.     1  bar  book.  No.  6,000 2  50 

8l8t.  1    M.    breakfast   menus,   46 

&f7^,  Erab.,  106,925 7  00 

**  8  M.  dinner  menus,  45  8x7^ 

Erab..  106,926 21  90 

**  8    M.    luncheon    menus,   45 

8x7^  Erab..  106,927 21  90 

Aug.  8th.    250  guests'  safety  envelopes..      8  75 
"  600    wine    lists,    61    4x10, 

Brab.,  106,928 16  00 

$86  85 
By  cash,  August  24th 13  25 

173  60 

It  is  apparent  that  every  item  embraced 
in  the  account  is  connected  with  the  running 
of  a  hotel,  and  that  hotel  is  "Congress  Hall, 
Saratoga  Springs,  New  York  State,**  and,  fur- 
thermore* the  date  of  each  item  ie  subMe- 
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quent  to  the  alleged  partnership  agreement, 
and  before  its  termination.  We  must  always 
remember  that  the  partnership  is  a  new  en- 
tity, and  binds  everybody  who  is  a  party  to 
it,  whether  known  as  a  party  to  )t  at  the  time 
or  not. 

Again,  to  so  much  of  defendant's  objection 
that  the  complaint  does  not  allege  that,  at 
the  time  the  credit  was  given,  the  plaintiffs 
knew  of  the  partnership:  In  22  A.  &  B. 
Ency.  Law  (2d  Ed.)*  at  page  63,  it  is  held: 
"A  dormant  partner  is  a  partner  who  takes 
no  part  in  the  business,  and  whose  connec- 
tion with  it  is  unknown."  Our  own  case  of 
Reab  v.  Pool,  30  S.  C.  140,  144,  8  S.  E.  703, 
is  a  case  well  in  point  In  this  case  one  S. 
L.  Vaughn  purchased  an  interest  in  the  busi- 
ness conducted  in  the  name  of  "R.  R.  Pool, 
Agent,"  and  the  l)usiness  was  conducted  in 
that  name.  Upon  default  in  payment  of  the 
obligation  of  R.  R.  Pool,  agent,  the  defend- 
ant, Yaugbn,  was  sued  as  a  partner.  He 
tried  to  avoid  such  obligation  by  alleging 
that  he  had  received  none  of  the  profits  of 
the  business  and  was  not  knoton  in  it,  (Ital- 
ics ours.)  The  court,  however,  held:  ** Wheth- 
er Vaughn  was  known  in  the  business  or  not 
could  not  affect  the  case.  He  agreed  to  be- 
come a  partner  under  the  old  style  of  'R.  R. 
Pool,  Agent'  He  was  a  partner,  but  a  dor- 
mant partner,  and,  as  such,  could  not,  of 
course,  be  known  in  the  business."  We 
might  multiply  authorities,  but  the  foregoing 
are  deemed  sufficient  Other  courts  may 
take  a  different  view,  but  we  deem  our  posi* 
tion  fully  tenable. 

It  is  the  Judgment  of  this  court  that  the 
order  appealed  from  is  Just  and  proper,  and 
it  la  therefore  affirmed. 


(70  S.  C.  282) 

McOREERT  LAND  &  INVESTMENT  00.  v. 

MYERS  et  al. 

(Supreme  Court  of  South  Carolina.     Nov.  29, 

1904.) 

TBIAIr— LBOAI.  AND  EQUITABLE  ISSUBS—BQUrFr 
— JUBISDICTION— BOUNDABIES. 

1.  Whether  legal  or  equitable  issues  shall  be 
first  tried  is  in  the  discretion  of  the  trial  judge. 

2.  Where,  in  an  equitable  action,  the  issue  of 
title  is  submitted  to  the  jury,  all  issues  which 
could  properly  be  raised  in  a  legal  action  for 

Sossession  of  the  land^  including  fraud  in  the 
eed  introduced  by  plaintiff,  are  involved. 
8.  ESquity  has  no  jurisdiction  of  a  suit  where 
mere  confusion  of  boundaries  exists,  as  remedies 
at  law  to  settle  disputed  boundaries  are  suffi- 
cient 

[Ed.  Note. — ^For  cases  in  point,  see  voL  8» 
Cent  Dif.  Boundaries,  i  139.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County. 

Action  by  the  McCreery  Land  &  Invest- 
ment Company  against  Jeremiah  Myers  and 
others.  From  an  order  refusing  a  reference 
and  transferring  the  case  to  calendar  for 
trial  of  legal  issues,  plaintiff  appeals  Af- 
firmed* 


Melton  &  Belser,  for  appellant  Thomas 
&  Gibbea  and  W.  D.  Mayfleld,  for  reepond- 
enta. 

JONES,  J.  The  appeal  in  this  case  Is 
from  an  order  of  the  circuit  court,  Hon.  J. 
H.  Hudson  presiding  as  special  Judge,  trans- 
ferring the  ckuse  to  calendar  1  for  trial  of 
issue  of  title  by  jury,  the  court  holding  that 
the  complaint  raised  the  question  of  title, 
and  that  the  whole  case  is  a  proper  one  for 
the  jury.  The  exceptions  are  as  follows: 
"First  Because  his  honor  held  that  the 
whole  case  was  a  proper  one  to  be  passed 
upon  and  decided  by  a  jury,  and,  so  holding, 
overruled  plaintiff's  motion  to  refer,  and  or- 
dered the  cause  transferred  to  calendar  No. 
1  for  trial  of  the  whole  cause  by  jury; 
whereas,  it  appearing  that  the  pleadings 
raised  certain  equitable  issues,  namely:  (1) 
The  issue  as  to  fraud,  misrepresentation,  or 
mistake  in  the  execution  of  said  deed  from 
the  defendant  Jeremiah  Myers  to  the  plain- 
tiff, and  the  right  of  the  defendants  to  have 
said  deed  and  the  plat  referred  to  herein 
reformed ;  (2)  the  issue  as  to  the  right  of  the 
defendants,  or  any  of  them,  to  claim  as  pur- 
chasers for  value,  without  notice,  as  against 
the  plaintiff;  and  (3)  the  issue  as  to  confu- 
sion of  the  boundaries  l^etween  the  lands  of 
the  plaintiff  and  defendants,  and  the  correct 
location  of  the  boundary  line  called  for  in 
plaintiff's  said  deed  and  plat  Said  issues, 
or  one  or  more  of  them,  should  have  been 
passed  upon  and  decided  by  the  court  in  the 
exercise  of  its  chancery  power,  and  it  was 
error  to  order  the  same  tried  by  a  jury  on 
the  law  side  of  the  court  Second.  Because 
his  honor  ordered  the  case  transferred  from 
calendar  No.  1  to  calendar  No.  2  for  trial  by 
jury;  whereas,  it  appearing  that  the  plead- 
ings raised  certain  equitable  issues,  or  one  or 
more  thereof,  which  the  nature-  of  the  case 
and  relation  of  the  issues  required  should  be 
determined  prior  to  the  determination  of  the 
legal  issues  as  to  possession  of  real  estate, 
the  cause  should  therefore  have  been  re- 
tained on  calendar  No.  2  for  the  prior  deter- 
mination of  said  equitable  issues,  and  his 
honor  erred  and  abused  his  discretion  in  or- 
dering the  cause  transferred  to  calendar  Na 
1  at  this  stage  of  the  proceeding.'* 

We  think  the  exceptions  must  be  over- 
ruled, for  these  reasons: 

1.  In  Knox  v.  Campbell,  52  S.  C.  461,  468, 
80  S.  B.  485,  this  court  held  that  since  the 
adoption  of  the  Code  it  is  left  to  the  discre- 
tion of  the  judge  whether  the  legal  or  equi- 
table issues  should  be  first  tried,  quoting 
with  approval  from  Pomeroy  on  Code  R«ne- 
dies,  i  86:  **The  equitable  issues  may  be 
first  tried,  and  the  legal  issues  afterwards, 
or  the  order  may  be  reversed,  as  the  nature 
of  the  case  and  the  relation  of  the  issues 
seem  to  require."  So  that,  even  if  it  be  true, 
as  contended  for  by  appellant,  that  equitable 
issues  were  involved,  there  was  no  sbnse  of 
discretion  on  the  part  of  the  circuit  court  In 
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first  Bubmitthig  the  iBsae  of  title  raised  by  i 
the  pleadings  to  tlie  Jury.  We  do  not  under- 
stand the  order  of  Judge  Hudson  as  intend- 
ing to  submit  any  strictly  equitable  issue  to 
the  Jury.  The  issue  of  title  alone  is  submitr 
ted  to  the  Jury,  which,  of  course,  would  in- 
▼olve'  any  issue  tendered  which  could  proih 
erly  be  raised  and  submitted  to  a  Jury  in  a 
strictly  legal  action  to  recover  possession  of 
land.  For  example,  in  an  taction  to  recover 
land  the  deed  under  which  plaintiff  claims 
may  be  assailed  for  fraud  by  way  of  defense 
before  the  Jury.  De  Walt  r.  Klnard,  19  8. 
C.  202;  Archer  ▼.  Long,  38  S.  a  272,  16  8. 
B.  998.  Questions  of  fraud  or  mistake  may 
sometimes  be  adjudicated  in  actions  at  law, 
as  in  these  matters  the  Jurisdiction  of  equity 
is  not  exclusive  but  concurrent  Griffin  v. 
Ry.  Ck>.,  66  8.  O.  77,  44  8.  B.  562.  If,  after 
the  issue  of  title  has  been  determined,  there 
remain  any  independent  equitable  issues  for 
determination,  these  must  be  tried  by  the  ap- 
propriate tribunal. 

2.  The  contention  of  appellant  that  the 
case  is  one  solely  of  equitable  cognizance  as 
a  case  of  confusion  of  boundaries  cannot  be 
sustained.  A  mere  confusion  of  boundaries 
of  land  is  not  sufficient  to  give  a  court  of 
equity  Jurisdiction.  There  must  be  some 
equity  in  addition  thereto.  If  the  ordinary 
legal  remedies  are  adequate,  they  must  be  re- 
sorted to.  1  Story,  Eq.  Juris.  (12th  Ed.)  §  610, 
616.  The  legal  remedies  provided  by  our 
Ck)de  for  the  recovery  of  possession  of  land 
by  one  out  of  possession  against  another  in 
posession  claiming  title  are  ordinarily  ade- 
quate to  settle  disputed  boundaries.  The 
complaint  in  this  is  substantially  an  action 
to  recover  possession  of  a  strip  of  land  in  the 
possession  of  the  defendants,  claiming  title, 
and  this  issue  of  title  must  be  tried  by  a 
Jury,  under  section  274,  Code  Proc.  1902,  and 
the  numerous  cases  so  holding. 

The  Judgment  of  the  circuit  court  is  af- 
firmed* 

(70  8.  C.  829) 

BATTLB  V.  COLUMBIA,  N.  ft  L.  R.  B. 

(Supreme  Court  of  South  Oarolina.     Dec.  8, 

1904.) 

OASBnEBS— LOBS    OF    WIFB*S    BAOQAOB— AOTIOll 

BT  HUSBAND— BVIDBNCE—LIA- 

BILITT— PABTIES. 

1.  Where  a  husband  sues  a  carrier  for  the 
loss  of  his  wife's  trunk  while  a  passenger,  the 
husband  may  testify  as  to  the  value  after  the 
wife  has  testified  as  to  the  contents. 

2.  A  carrier  is  liable  for  money  necessary  for 
traveling  expenses,  and  jewelry  for  personal 
use,  carried  as  baggage  in  a  trunk. 

[Ed.  Note. — For  cases  in  point,  see  vol.  Id, 
Gent.  Dig.  Carriers,  S  1522.] 

3.  Where  the  tnxnk  of  a  passenger  is  delivered 
to  the  only  person  in  charge  of  the  station,  who 
is  at  tilie  time  engaged  at  a  telegraph  instru- 
ment, by  depositing  it  at  the  place  indicated 
by  him,  and  giving  him  at  the  time  directions 
as  to  diecking,  andf  notice  that  the  owner  would 
soon  appear,  and  that  he  would  attend  to  it»  it 
Is  a  dehvery  to  the  carrier. 
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4.  Defect  of  parties  can  be  taken  advantage 
of  only  by  demurrer  or  answer. 

6.  Tne  husband  has  title  to  the  wearing  a]^ 
parel  of  his  wife  and  children,  and  other  arti- 
cles convenient  to  their  personal  use,  so  that 
he  may  maintain  an  action  for  the  loss  of  then^ 
in  a  trunk  in  the  possession  of  his  wife,  de- 
livered to  a  carrier  as  the  baggage  of  his  wife, 
though  no  evidence  of  negligence  on  the  part  of 
the  carrier  is  shown. 

Gary,  A.  J.,  and  Woods  and  Jones,  JJ.,  dis- 
senting in  part. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Laurens  County;  Dantzler,  Judge. 

Action  by  P.  C.  Battle  against  the  Colum- 
bia, Newberry  ft  Laurens  Railroad.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

W.  H.  Lyles  and  N.  B.  Dial,  for  appellant 
Simpson  &  Cooper,  for  respondent. 

POPB,  C.  J.  This  is  an  action  for  dam- 
ages.   The  complaint  is  as  follows: 

"The  plaintiff,  complaining  of  the  defend- 
ant, alleges: 

"(1)  That  the  defendant  is,  and  at  the 
times  hereinafter  stated  was,  a  corporation 
duly  chartered,  organized,  and  doing  busi- 
ness under  the  laws  of  the  state  of  South 
Carolina,  and  owning  and  operating  a  line 
of  railroad  as  a  common  carrier  of  goods 
and  passengers  between  Columbia,  South 
Carolina,  and  Laurens,  South  Carolina,  a 
part  of  said  line  being  in  Laurens  county  and 
said  state,  and  that  Clinton,  South  Carolina, 
is  a  station  on  said  road. 

••(2)  That  on  December  30,  1901,  Mrs.  Bet- 
tie  Battle,  the  wife  of  the  plaintiff,  with  a 
view  to  becoming  a  passenger  over  the  de- 
fendant's line  of  railroad  from  Laurens,  S. 
C,  to  Clinton,  S.  C,  about  12  o'clock  m.  of 
the  said  day  delivered  to  the  agents  of  the 
defendant,  at  its  depot  and  baggage  room  at 
Laurens,  S.  C,  through  N.  S.  Garrett,  a 
trunk  containing  her  wearing  apparel,  jew- 
elry, the  wearing  apparel  of  her  children  and 
the  plaintiff's  children,  some  bedclothes, 
provisions,  five  dollars  in  money,  and  other 
articles,  for  the  purpose  of  having  the  same 
checked  as  her  baggage  over  the  defendant's 
railroad  from  Laurens,  S.  C,  to  Clinton,  S. 
C,  to  which  place  she  was  going  as  a  pas- 
senger over  the  defendant's  said  road,  and 
the  defendant,  through  its  agent,  received 
the  said  trunk  for  that  purpose. 

"(3)  That,  shortly  after  the  delivery  of  the 
said  trunk  to  the  defendant,  the  said  Mrs. 
Bettie  Battle  went  to  the  ticket  office  of  the 
defendant  at  Laurens,  S.  C,  for  the  purpose 
of  obtaining  passage  over  the  defendant's 
said  railroad  to  Clinton,  S.  C,  but  while  she 
was  purchasing  her  ticket  the  train  over 
defendant's  road  from  Laurens  to  Ollntou 
left  Laurens,  and  she  was  compelled  to  re- 
main in  Laurens  until  the  next  day.  That 
shortly  after  the  train  left  she  went  to  the 
baggage  room  of  the  defendant  at  Laurens, 
S.  C,  to  inquire  about  the  trunk,  and  found 
the  same  missing  and  lost 
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'(4)  That  the  defendant,  through  its  neg- 
ligence and  the  negligence  of  its  agents  and 
serrants,  suffered  the  said  trunk  to  be  lost 
or  stolen,  and,  although  the  plaintiff  has 
made  frequent  demands  upon  the  defendant 
to  deliver  the  said  trunk  to  him,  It  has  failed 
and  stlli  falls  to  do  so. 

"(5)  That  the  said  trunk  and  its  contents 
were  reasonably  worth  the  sum  of  two  hun- 
dred dollars. 

"(6)  That  the  plaintiff  had  been  put  to 
considerable  trouble  and  expense  in  search- 
ing for  said  trunk,  and  in  providing  wearing 
apparel  for  his  wife  and  children,  to  the 
amount  of  fifty  dollars,  which  expense  was 
caused  by  the  negligence  of  the  defendant  in 
failing  to  deliver  the  said  trunk  to  the  plain- 
tiff, as  it  was  its  duty  to  do. 

"(7)  .That  tlie  said  trunk  and  contents  were 
the  property  of  this  plaintiff. 

"(8)  That  the  plaintiff,  by  reason  of  the 
negligence  of  the  defendant  in  failing  to  , 
deliver  the  said  trunk  to  him,  has  suffered  ; 
damage  to  the  amount  of  two  hundred  and  • 
fifty  dollars. 

"Wherefore  the  plaintiff  demands  judg- 
ment against  the  defendant  for  the  sum  of 
two  himdred  and  fifty  dollars  damage,  and 
for  the  cost  of  this  action." 

Answer: 

"The  defendant,  by  William  H.  Lyles,  its 
attorney,  answering  the  complaint  in  the 
above-entitled  cause: 

"(1)  Admits  the  allegations  contained  in 
the  first  paragraph  of  the  complaint 

"(2)  Denies  each  and  every  other  allega- 
tion in  said  complaint  contained." 

The  trial  came  on  before  Judge  Dantzler 
and  a  jury.  The  trend  of  the  testimony  led 
to  establishing  this  state  of  facts:  On  the 
30th  December,  1901,  the  trunk  of  Mrs.  Bet- 
tie  Battle  was  carried  to  the  depot  of  the 
Columbia,  Newberry  A  Laurens  Railroad, 
at  Laurens,  S.  C,  by  Mr.  Garrett,  and,  by  the 
direction  of  Mr.  Crisp,  an  agent  of  the  said 
defendant  railway  company,  it  was  placed 
in  front  of  the  door  of  its  baggage  room, 
«  under  an  assurance  of  said  agent  that  he 
would  attend  to  it  as  soon  as  he  got  through 
some  work  upon  which  he  was  then  en- 
gaged. The  trunk  was  described  as  a  trunk 
covered  with  zinc  and  strapped  by  ropes, 
belonging  to  a  lady  who  would  soon  come  to 
the  said  depot.  Mrs.  Bettie  Battle  came 
down  about  2  o'clock,  and  bought  a  ticket 
from  Laurens  to  Clinton,  S.  C,  over  the  de- 
fendant's railroad.  She  could  not  find  her 
trunk,  and  missed  taking  the  train  until 
the  next  day.  She  had  her  brother  and 
brother-in-law  to  assist  her  in  looking  for 
her  trunk,  but  it  was  never  recovered.  Its 
contents  were  $50  worth  of  her  clothing;  $5 
in  money;  two  rings  (gold  finger  rings), 
valued  at  $16;  her  children's  clothes,  valued 
at  $30;  some  small  gold  pins,  valued  at  $5; 
some  $5  worth  of  cake,  sausage  meat,  and 
butter;  also  a  counterpane  and  blanket.  The 
trunk  value  was  $6.    The  husband  of  Mrs. 


Bettie  Battle,  the  plaintiff,  P.  O.  Battle, 
brought  suit  for  $250.  A  motion  for  nonsuit 
was  overruled.  Defendant's  testimony  was 
offered.  After  a  charge  from  the  presiding 
judge,  the  jury  brought  in  a  verdict  for 
$121.50.  Thereupon,  defendant  appealed  to 
this  court  on  the  following  grounds,  to*  wit: 

"(1)  Because  the  circuit  judge  erred  In  al- 
lowing P.  C.  Battle  to  testify,  against  ob- 
jection of  defendant,  to  the  omtents  of  the 
trunk — that  there  was  money  and  jewelry 
in  it 

"(2)  Because  he  erred  in  not  granting  de- 
fendant's motion  for  nonsuit,  because  thei% 
was  no  testimony  to  show  that  Crisp  was 
agent  for  its  company:  (a)  Because  there 
was  no  testimony  to  show  that  the  trunk 
was  delivered  to  the  defendant 

"(3)  Because  he  erred  in  not  granting  de- 
fendant's motion  for  nonsuit  on  the  ground 
that  the  action  could  not  be  maintained  in 
the  name  of  P.  C.  Battle,  whereas  the  testi- 
mony showed  the  trunk  and  its  contents 
were  the  separate  property  of  Mrs.  Bettie 
Battle. 

"(4)  Because  he  erred  in  not  granting  de- 
fendant's motion  for  nonsuit  even  if  the 
clothing  of  the  children  belonged  to  the  fa- 
ther, the  plaintiff,  for  he  was  not  a  passen- 
ger nor  intended  passenger. 

"(5)  Because  he  erred  in  not  granting  de- 
fendant's motion  for  nonsuit  on  the  grouna 
that  there  was  no  contractual  relation  be- 
tween it  and  the  plaintiff. 

"(6)  Because  he  erred  in  not  granting  de- 
fendant's motion  for  nonsuit,  inasmuch  as 
there  was  not  a  particle  of  testimony  show- 
ing that  it  had  any  notice  whatever  that 
Mr.  Battle  intended  becoming  a  passenger 
over  its  line,  and  by  purchasing  a  ticket  lat- 
er could  not  fix  the  liability  on  it  there  be- 
ing a  joint  agency. 

"(7)  Because  he  erred  in  charging  the  jury, 
'When  a  party  delivers  baggage  to  a  rail- 
road company,  with  intention  of  becoming 
a  passenger,  and  the  road  so  accepts  it  the 
company  will  be  liable',  the  error  being  there 
was  no  testimony  whatever  going  to  show 
that  the  defendant  had  accepted  the  trunk, 
or  had  any  notice  that  the  said  Battle  In- 
tended to  become  a  passenger  over  its  par- 
ticular line. 

"(9)  Because  he  erred  in  charging  the  jury, 
'If  you  find  that  P.  C.  Battle  gave  the  prop- 
erty to  his  wife  simply  to  be  used  by  her 
as  his  wife,  then  it  is  his  property,  and  that 
he  is  the  proper  plaintiff  in  the  case.' 

^'(10)  Because  he  erred  in  making  a  sim- 
ilar charge  as  the  above  as  to  the  children's 
clothes. 

"(11)  Because  he  erred  in  charging  the 
jm*y  the  plaintiff  could  recover  for  the  pro- 
visions of  the  wife,  and  would  be  liable  for 
such,  and  for  money  and  jewelry. 

"(12)  Because  he  erred  in  not  setting  ver- 
dict aside  and  granting  a  new  trial  on  de- 
fendant's motion,  the  same  being  contrary 
to  the  law  and  the  evidence  in  the  case." 
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We  wfl]  now  proceed  to  pass  npon  these 
Crounds  of  appeal  In  their  order. 

1.  The  wife  of  plaintiff  had  fully  testified 
to  the  contents  of  the  lost  trunk.  ,  The  wit* 
ness  P.  C.  Battle  did  not  attempt  to  say 
what  articles  of  property  were  In  the  trunk. 
He  was  not  with  his  wife  when  she  packed 
the  trunk,  and  be  testified  that  he  only  knew 
because  his  wife  had  told  him.  There  was 
therefore  no  harm  done  defendant  Bzcep- 
tion  overruled. 

2.  We  cannot  sustain  this  exception,  for 
there  was  testimony  showing  Mr.  Crisp's 
connection  with  defendant  railway.  The 
value  of  that  testimony  was  for  the  Jury. 
Bzception  overruled. 

8.  P.  C.  Battle  could  maintain  his  action 
for  any  of  his  property  which  was  in  the 
trunk.  He  could  certainly  sue  for  the  $5  in 
cash  and  for  his  children's  clothing.  There 
was  testimony  that  those  articles  were  in 
-that  trunk,  and  that  said  trunk  was  carried 
to  the  defendant's  depot,  and  delivered  at 
the  baggage*  room  in  accordance  with  its 
agent's  direction.  This  exception  is  overrul- 
ed. 

4.  We  cannot  hold  that  Mrs.  Battle,  to 
whom  plaintiff's  property  was  confided,  and 
who  purchased  a  ticket  over  defendant's 
railroad,  could  not  lawfully  include  her  hus- 
l>and*s  property  in  her  trunk,  and  that  the 
defendant  did  not  thereby  owe  a  duty  to 
plaintiff  therefor,  which  duty  so  owed  ^nti- 
tied  the  plaintiff  to  maintain  an  action 
against  it  therefor.  This  exception  is  over- 
ruled. 

6.  We  cannot  sustain  this  exception,  for 
the  reason  Just  given  in  discussing  the 
fourth  exception. 

6.  It  was  not  necessary  for  Mr.  Battie  to 
become  a  passenger,  to  enable  him  to  recover 
from  the  defendant  the  value  of  his  prop- 
erty which  passed  into  defendant's  hands 
through  the  contractual  relation  of  Mrs.  Bat- 
tle with  defendant  This  exception  is  over- 
ruled. 

7.  We  do  not  think  this  question  was  fair- 
ly presented  to  the  circuit  Judge,  but,  even 
if  it  was  directly  presented,  the  fact  that 
the  plaintiff  was  not  a  passenger,  but  that 
his  wife  was  such,  while  she  was  intrusted 
with  plaintiff's  property,  would  make  the 
railroad  responsible  to  him  for  such  prop- 
erty. 

8.  We  overrule  this  exception  because 
there  was  some  testimony  on  this  issue. 

9.  We  must  sustain  this  exception.  We 
are  not  satisfied  with  the  position  of  the  cir^ 
cult  Judge  on  this  branch  of  the  case.  By 
our  Constitution,  a  married  woman  can  ac- 
quire a  right  of  property  by  gift  She  is, 
as  to  that  property,  its  q^er.  It  might  be 
that  a  clash  of  claims  might  arise  as  be- 
tween the  husband  and  wife  themselves. 
The  railroad  should  not  be  liable  to  pay  to 
each  one  separately  for  the  property  under 
the  circumstances  involved  in  the  suit. 

-  10.  There  was  no  error  by  the  circuit  Judge 


as  to  the  plaintiff's  right  of  action  for  his 
children's  clothing,  under  the  circumstances 
of  this  case. 

il.  We  only  sustain  this  exception  as  to 
the  husband's  right  of  action  for  the  $5  in 
money. 

12.  The  verdict  of  the  Jury  covering  the 
value  of  all  of  the  property— both  that  of 
the  husband  and  the  wife — ^the  motion  for  a 
new  trial  should  have  been  granted. 

I  think  the  Judgment  should  be  reversed. 

Statement  of  the  Case. 

GABT,  A.  J.  (dissenting).  This  is  an  ac- 
tion to  recover  damages  for  the  loss  of  a 
trunk.    The  complaint  alleges: 

(1)  The  corporate  existence  of  the  defend- 
ant 

(2)  That  on  December  30,  1901,  Mrs.  Bet- 
tie  Battie,  the  wife  of  the  plaintiff,  with  a 
view  to  becoming  a  passenger  over  the  de- 
fendant's line  of  railroad  from  Laurens,  S. 
0.,  to  Clinton,  S.  C,  about  12  o'clock  m.  of 
the  said  day  delivered  to  the  agents  of  the 
defendant  at  its  depot  and  baggage  room  at 
Laurens,  8.  C,  through  N.  S.  Garrett  a 
tnmk  containing  her  wearing  apparel,  Jew- 
elry, the  wearing  apparel  of  her  and  the 
plaintiff's  children,  some  bedclothing,  pro- 
visions, $5  in  money,  and  other  articles,  for 
the  purpose  of  having  the  same  checked  as 
her  baggage  over  the  defendant's  railroad 
from  Laurens,  S.  C,  to  Clinton,  S.  C,  to 
which  place  she  was  going  as  a  passenger 
over  the  defendant's  said  road,  and  the  de- 
fendant through  its  agent,  received  the  said 
trunk  for  that  purpose. 

(3)  That,  shortly  after  the  delivery  of  the 
said  trunk  to  the  defendant  the  said  Mrs. 
Bettie  Battle  went  to  the  ticket  office  of 
the  defendant  at  Laurens,  S.  C,  for  the  pur- 
pose of  obtaining  passage  over  the  defend- 
ant's said  railroad  to  Clinton,  S.  C;  but 
while  she  was  purchasing  her  ticket  the  train 
over  defendant's  road  from  Laurens  to  Clin- 
ton left  Laurens,  and  she  was  compelled  to 
remain  in  Laurens  until  the  next  day.  That 
shortly  after  the  train  left  she  went  to  the 
baggage  room  of  the  defendant  at  Laurens, 
S.  C,  to  inquire  about  the  trunk,  and  found 
same  missing  an?l  lost 

(4)  That  the  defendant  through  its  neg- 
ligence and  the  negligence  of  its  agents  and 
servants,  suffered  the  said  trunk  to  be  lost 
or  stolen,  and,  although  the  plaintiff  has 
made  frequent  demands  upon  the  defendant 
to  deliver  the  said  trunk  to  him,  it  has  fail- 
ed and  still  fails  to  do  so. 

(5)  That  the  said  trunk  and  its  contents 
were  reasonably  worth  the  sum  of  $200. 

(6)  That  the  plaintiff  has  been  put  to  con- 
siderable trouble  and  expense  in  searching 
for  said  trunk,  and  in  providing  wearing  ap- 
parel for  his  wife  and  children,  to  the  amount 
of  $60,  which  expense  was  caused  by  the 
negligence  of  the  defendant  In  falling  to  de- 
liver the  said  trunk  to  the  plaintiff^  as  it 
was  its  duty  to  do. 
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(7)  That  the  Bald  trunk  and  contents  were 
the  property  of  this  plaintiff. 

(8)  That  the  plaintiff,  by  reason  of  the  neg- 
ligence of  the  defendant  In  falling  to 'deliver 
the  said  trunk  to  him,  has  suffered  damage 
to  the  amount  of  $250. 

At  the  close  of  plaintiff's  testimony  the 
defendant  made  a  motion  for  nonsuit,  which 
was  refused.  The  Jury  r^idtf ed  a  verdict 
for  the  plaintiff  for  $121.00,  and  the  defend- 
ant has  appealed  from  the  Judgment  entered 
thereon. 

Opinion. 

The  first  assignment  of  error  is  that  his 
honor  the  presiding  Judge  erred  In  allowing 
P.  O.  Battle  to  testify,  against  the  objection 
of  the  defendant,  as  to  the  contents  of  the 
trunk — ^tbat  there  was  money  and  Jewelry  In 
it  This  exception  seems  to  have  been  taken 
under  a  misconception  of  the  facts.  The  di^ 
cult  Judge^  upon  objection  by  the  defendant, 
ruled  that  the  plaintiff  could  not  testify  as 
to  the  contents  of  the  trunk,  but,  after  Mrs. 
Battle  had  testified  as  to  the  contents,  al- 
lowed the  plaintiff  to  testify  as  to  the  value 
of  the  articles  therein  contained. 

A  carrier  may  be  held  responsible  for  the 
Jewelry  of  a  passenger  carried  for  her  own 
personal  use,  to  a  reasonable  extent  8  Bnc 
of  Law,  534;  6  Gyc.  667.  A  passenger  has 
the  right  to  carry  with  him  on  his  Journey, 
as  baggage,  a  sum  of  money  reasonably  nec- 
essary for  his  traveling  expenses.  3  Enc.  of 
Law,  535;  6  Cyc.  667. 

The  second,  third,  fourth,  fifth,  and  sixth 
exceptions  relate  to  the  refusal  to  grant  a  mo- 
tion for  nonsuit,  and  assign  the  following  er- 
rors: (1)  Because  there  was  no  testimony  to 
show,  or  tending  to  show,  that  the  trunk  was 
delivered  to  the  defendant;  (2)  that  the  ac^ 
tlon  could  not  be  maintained  In  the  name  of 
P.  G.  Battle,  whereas  the  testimony  showed 
that  the  trunk  and  its  contents  were  the  sep- 
arate property  of  Mrs.  Battle;  (3)  that,  even 
if  the  clothing  of  the  children  belonged  to 
the  father,  the  plaintiff,  he  was  not  a  pas- 
senger or  intended  passenger;  (4)  that  there 
was  no  contractual  relation  between  the  de- 
fendant and  th^  plaintiff;  (5)  that  inasmuch 
as  there  was  not  a  partite  of  testimony 
showing  that  the  defendant  had  any  notice 
whatever  that  the  plaintiff  Intended  becom- 
ing a  passenger  over  its  line,  and  by  purchas- 
ing a  ticket  later  could  not  fix  the  liability 
on  It  The  record  shows  that  the  motion  for 
nonsuit  was  made  on  two  grounds:  (1)  Be- 
cause there  was  no  testimony  to  go  to  the 
Jury  as  to  the  delivery  of  the  trunk  to  the 
defendant;  and  (2)  because  the  suit  is 
brought  In  the  name  of  the  wrong  party,  and 
he  cannot  maintain  an  action  against  a  com- 
mon carrier  for  articles  of  personal  property 
in  possession  of  some  one  else.  No  other 
grounds  can  be  considered  by  this  court 

We  will  first  consider  whether  there  was 
any  testimony  tending  to  show  delivery  of 
the  trunk  to  the  defendant.  It  was  admitted 
that  M.  U  Crisp  was  the  ticket  agent  and 
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telegraiA  operator  of  the  defendant  There 
was  testimony  to  the  effect  that  he  was  in 
the  ticket  office  and  at  the  telegraph  inetro- 
ment  and  was  the  only  person  In  charge  of 
the  depot  when  the  trunk  was  carried  there. 
N.  8.  Garrett  who  carried  the  trunk,  asked 
Crisp,  who  was  standing  at  the  telegraph  in- 
strument where  to  put  the  trunk,  and  he 
said,  ''Around  at  the  next  door."  Garrett 
did  so,  and  called  his  attmtlon  to  it  He  told 
him  that  it  was  a  lady's  trunk,  who  would  be 
there  directly,  where  to  check  it  and,  ''Please 
to  take  care  of  it"  Crisp  told  Garrett  that 
as  soon  as  he  got  through  he  would  take 
diarge  of  the  trunk.  Mrs.  Bettie  Battle  came 
thereafter,  bought  her  ticket  but  could  not 
find  her  trunk. 
In  8  Enc.  of  Law  (2d  Bd.)  662,  it  is  said: 
Delivery  to  an  agent  other  than  the  baggage 
master  having  supervision  and  control  over 
matters  at  the  carrier's  depot  or  station  is  a 
delivery  to  the  carrier,  and  It  is  as  binding 
as  If  the  delivery  had  been  to  one  whose 
special  duty  it  was  to  receive  bdggage."  In 
Hickox  V.  Naugatuck  R.  Co.,  81  Conn.  281,  83 
Am.  Dec.  143,  a  passenger  took  his  trunk  to 
a  station  on  defendant's  line,  and  requested 
that  it  be  checked  for  a  train  that  left  in 
about  four  hours,  but  was  told  by  the  agent 
that  the  company  only  checked  baggage  fif* 
teen  minutes  before  the  departure  of  the 
trains.  He  left  his  baggage,  and  returned 
at  the  proper  time,  got  his  check,  and  took 
passage,  but  on  receiving  his  trunk  at  the 
place  of  destination,  found  that  it  had  been 
opened,  and  some  of  its  contents  stolen. 
There  was  no  evidence  as  to  whether  It  was 
opened  while  at  the  station  or  en  route.  It 
was  held  that  the  company  must  be  regard- 
ed as  having  received  the  trunk  when  It  was 
first  taken  to  the  station,  that  their  liability 
attached  at  that  time,  and  that  it  was 
therefore  immaterial  where  the  articles  were 
stolen."  Bnc.  of  Law  (2d  Bd.)  561,  note. 
In  the  case  of  Rogers  v.  R.  O).,  38  How. 
Prac.  (N.  Y.)  289,  the  baggage  was  sent  to 
the  station  in  the  care  of  an  expressman* 
who  delivered  It  to  the  company's  agent 
calling  his  attention  to  it,  who  thereupon 
replied,  "All  right"  It  was  held  that  such 
proof  established  a  prima  facie  case  of  de- 
livery to  the  company,  although  it  appeared 
that  such  person  was  not  the  agent  having 
charge  of  the  receipt  of  baggage;  that  where 
a  company  sanctions  the  employment  of  a 
ticket  agent  and  holds  him  out  to  the  world 
as  its  agent  it  is  estopped  from  repudiating 
his  act  in  accepting  baggage  for  transporta- 
tion. These  authorities  show  that  this  as- 
signment of  error  cannot  be  sustained. 

We  will  next  consider  the  assignment  of 
error  that  the  suit  was  brought  in  the  name 
of  the  wrong  party.  An  objection  that  there 
is  a  defect  of  parties  is  waived  unless  there 
is  a  demurrer  or  answer  insisting  upon  tills 
objection.  Shull  v.  Caughman,  54  S.  C.  203, 
82  a  B.  301.  The  only  pleading  on  the  part 
of  the  defendant  in  this  case  was  a  geperal 
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denial.  This  objection  was  tberefore  walT- 
ed. 

Tbe  seventh  and  eighth  exertions  are  as 
follows: 

"(7)  Because  he  erred  In  charging  the  Ju- 
ry, 'When  a  party  delivers  baggage  to  a 
railroad  company  In  contemplation  of  becom- 
ing a  passenger,  and  the  baggage  Is  iso  ac- 
cepted»  then  that  establishes  the  relation  of 
passenger  to  the  railway;'  the  error  being 
there  was  no  evidence  whatever  that  the 
plalntur,  P.  G.  Battle,  ever  Intended  becom- 
ing a  passenger. 

"(8)  Because  he  erred  In  charging  the  ju- 
ry, 'When  a  party  delivers  baggage  to  a 
railroad  company,  with  Intention  of  becom- 
ing a  passenger,  and  the  road  so  accepts  it, 
the  company  will  be  liable f  the  error  being 
there  was  no  testimony  whatever  going  to 
show  that  the  defendant  had  accepted  the 
trunk,  or  had  any  notice  that  the  said  Battle 
intended  to  become  a  passenger  over  Its  par- 
ticular line." 

In  order  to  comprehend  the  force  and  ef- 
fect of  the  charge.  It  will  be  necessary  to  de- 
termine what  the  rights  of  the  plaintiff  are 
under  the  complaint.  The  general  rule  of 
the  common  law  Is  that  the  owner  of  person- 
al property  having  committed  no  act  of  es- 
toppel has  the  right  to  recover  Its  possession 
from  any  one  withholding  It  from  him.  Gar- 
mlchael  v.  Buck,  10  Rich.  Law,  332,  70  Am. 
Dec.  226.  Or  If  It  has  been  wrongfully  sold, 
he  has  a  right  of  action  against  the  seller  for 
the  proceeds  arising  from  the  sale  thereof, 
or  for  the  value  of  the  property.  See  au- 
thorities cited  In  the  concurring  opinion  in 
Holllday  v.  Poston,  60  8.  G.  103,  38  S.  E.  449. 
These  principles,  however,  are  not  applicable 
to  this  case.  The  plaintUTs  wife  was  In  pos- 
session of  his  alleged  property  as  bailee.  The 
general  rule  is  that  during  the  continuance 
of  the  bailment  the  bailee  alone  has  a  right 
of  action  for  damages  arising  from  an  inter- 
ference with  the  possession  of  the  property. 
Steele  v.  Grockett,  Dud.  16,  31  Am.  Dec.  546; 
Glarke  v.  Poozer,  2  McMul.  485.  When, 
however,  the  act  of  a  third  party  causes  the 
destruction  or  loss  of  the  property  Itself,  it 
is  an  Infringement  of  the  bailor's  rights,  and 
he,  as  well  as  the  bailee,  may  sue.  3  Enc 
of  Law,  763.  The  plaintiff's  action  does  not 
rise  ex  contractu,  but  ex  delicto,  and  it  was 
incumbent  on  him  to  prove  that  the  alleged 
negligence  or  recklessness  of  the  defendant 
caused  the  loss  of  his  property.  The  charge 
gave  the  plaintiff  the  benefit  of  the  law  as  to 
passengers,  when  he  in  no  respect  occupied 
that  position.  The  defendant  did  not  owe 
him  any  duty  as  a  passenger,  and  the  charge 
was  misleading  and  prejudicial  to  the  de- 
fendant These  exceptions  must  therefore 
be  sustained. 

The  ninth  exception  is  as  follows:  "(9) 
Because  he  erred  in  charging  the  jury,  'If 
you  find  that  P.  G.  Battle  gave  the  property 
to  his  wife  simply  to  be  used  by  her  as  his 
wife,  then  it  is  his  property,  and  that  he  la 


)  the  proper  plaintiff  in  the  case.'*  This  is 
only  a  portion  of  file  charge  upon  this  ques- 
tion, and,  when  considered  In  connection 
with  the  oth&c  portions,  it  is  free  from  error. 
The  test  is  whether  it  was  the  Intention  of 
the  parties  that  the  husband  should  part 
with  his  right  of  ownership  in  the  property, 
and  that  the  title  should  vest  In  the  wife  as 
her  separate  estate.  State  v.  Pitts,  12  S.  G. 
180,  32  Am.  Rep.  506.  The  charge  was  in 
conformity  with  this  principle. 

The  tenth  exception  is  as  follows:  "Be- 
cause he  erred  in  making  a  similar  charge 
as  to  children's  clothes."  The  rule  is  thus 
stated  in  State  v.  Trapp,  14  Rich.  Law,  203, 
207:  ''Articles  of  property  furnished  by  a 
father,  in  fulfillment  of  hia  natural  duty  to 
provide  for  hla  children,  to  his  minor  son, 
who  lives  with  him*  may  be  described  in  an 
indictment,  even  for  larceny,  as  the  property 
either  of  father  or  of  the  son.  The  general 
property  may  be  said  to  be  in  the  father, 
who  has  bought  and  paid  for  them — ^the  use,' 
In  the  child.  2  Russ.  Gr.  94 ;  State  v.  Wil- 
liams, 2  Strob.  229.  But  where,  in  an  indict- 
ment for  larceny  of  certain  articles  of  wear^ 
Ing  apparel,  the  property  was  laid  to  be  in 
J.  W.,  and  the  proof  was  tlvey  belonged  to  a 
son  of  J.  W.,  nineteen  years  old,  bound  ap- 
prentice to  his  father,  and  entitled  by  the 
covenants  of  his  indentures  to  be  supplied 
with  his  clothing,  tbe  court  held  the  indict- 
ment defective.  2  Russ.  Gr.  95.  The  cloth- 
ing had  been  furnished,  not  in  discharge  of 
the  father's  natural  duty,  but  in  perform- 
ance of  a  contract,  and  for  a  valuable  con- 
sideration. Whatever  property  he  had  held 
In  them  had  been  divested,  and  the  owner- 
ship was  exclusively  in  the  son."  So,  in  the 
case  under  consideration,  if  the  children's 
clothes  were  furnished  by  the  father  in  ful- 
fillment of  his  natural  duty  to  provide  for 
them,  he  has  a  right  of  action  for  the  loss  of 
the  property  through  negligence.  It  is,  how- 
ever, incumbent  on  him  to  establish  the  fact 
of  negligence. 

The  eleventh  exception  is  as  follows:  "(11) 
Because  he  erred  in  charging  the  jury  the 
plaintiff  could  recover  for  the  provisions  of 
the  wife,  and  [the  defendant]  would  be  lia- 
ble for  such,  and  for  money  and  jewelry." 
As  hereinbefore  stated,  the  plaintiff's  right 
to  recover  damages  is  dependent  upon  his 
ownership  of  the  property. 

The  twelfth  exception  is  as  follows:  "(12) 
Because  he  erred  in  not  setting  aside  verdict 
and  granting  a  new  trial  on  defendant's  mo- 
tion, the  same  being  contrary  to  the  law  and 
the  evidence  in  the  case."  This  exception 
points  out  no  specific  error,  and  la  too  gen- 
eral for  consideration. 

WOODS,  J.  I  concur  in  the  views  express- 
ed by  Mr.  Justice  GARY,  except  as  to  the 
seventh  and  eighth  exceptions.  These  ex- 
ceptions are  as  follows: 

"(7)  Because  he  erred  in  charging  the  jury, 
'When  a  party  delivers  bagg&ge  to  a  railroad 
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company  in  contemplation  of  becoming  a  pas- 
senger, and  the  baggage  is  so  accepted,  then 
that  establishes  the  relation  of  passenger  to 
the  railway;'  the  error  being  there  was  no 
evidence  whatever  that  the  plaintiff,  P.  G. 
Battle,  ever  intended  becoming  a  passenger. 

"(8)  Because  he  erred  in  charging  the  Jury, 
*When  a  party  delivers  baggage  to  a  rail- 
road company  with  intention  of  becoming  a 
passenger,  and  the  road  so  accepts  it,  the 
company  will  be  liable;'  the  error  being 
there  was  no  testimony  whatever  going  to 
show  that  the  defendant  had  accepted  the 
trunk,  or  had  any  notice  that  the  said  Battle 
intended  to  become  a  passenger  over  its 
particular  line." 

Whether  the  trunk  was  delivered  to  the 
railroad  company  and  accepted  by  it  as  bag- 
gage was  a  question  of  fact  for  the  Jury.  It 
was  also  a  question  of  fact  whether  the  con- 
tents were  the  property  of  the  husband,  who 
was  the  plaintiff,  or  of  his  wife.  The  charge 
of  the  circuit  Judge  on  these  two  points,  as 
Mr.  Justice  GARY  has  shown,  was  free  from 
error.  If  the  trunk  and  its  contents  were 
the  property  of  the  husband,  received  by  the 
carrier  as  baggage  carried  by  the  wife,  and 
the  contents  were  of  such  character  as  should 
be  regarded  baggage,  then  the  carrier  should 
be  held  liable  to  the  husband.  Just  as  if  he 
himself  had  delivered  the  trunk  as  a  passen- 
ger. The  ordinary  baggage  of  a  wife  and  of 
children,  consisting  of  wearing  apparel  and 
other  articles  convenient  for  personal  use, 
are  usually  furnished  by  the  husband,  and 
the  title  is  in  him,  while  the  use  is  enjoyed 
by  the  several  members  of  the  family  upon 
whom  it  may  be  bestowed.  When  the  rail- 
road company  received  such  property  to 
transport  it  as  baggage  for  the  wife  as  a  pas- 
senger, it  received  it  as  a  cpmmon  carrier, 
and  became  liable  to  the  owner  as  a  com- 
mon carrier;  and  it  is  not  Incumbent  on  the 
husband,  suing  as  the  owner  for  its  loss,  to 
prove  negligence,  as  a  condition  of  recovery. 
In  Sonnebom  v.  Ry.  Co.,  65  S.  C.  502,  44  S.  B. 
77,  and  Harzburg  v.  Ry.  Ck).,  65  S.  G.  539,  44 
S.  B.  75,  the  owners  were  not  passengers,  but 
the  trunks  were  filled  with  samples,  and 
checked  by  traveling  salesmen,  who  were 
merely  the  agents  of  plaintiffs.  The  actions 
were  brought  by  the  owners,  and  the  railroad 
company  was  held  in  both  cases  to  the  full 
liability  of  common  carriers.  As  the  defend- 
ant's liability  was  the  same  as  if  the  plain- 
tiff himself  had  been  a  passenger,  there  was 
no  error  in  charging  the  propositions  of  law 
quoted  in  the  seventh  and  eighth  exceptions. 
This  seems  the  reasonable  and  Just  view. 
It  is  supported  by  Gurtis  v.  R.  Go.  (N.  Y.)  30 
Am.  Rep.  271,  and  Richardson  v.  R.  Go.  (Ala.) 
5  Bouth.  306,  2  L.  R.  A.  716,  and  we  have  not 
been  able  to  find  any  authority  to  the  con- 
trary. 

Associate  Justice  JONES  concurs  In  this 
opinion  that  all  the  exceptions  should  be 
overruled;  the  GHIEF  JUSTIGE  holds  in  his 


opinion  that  all  the  exceptions  should  be 
overruled  except  the  ninth;  and  Associate 
Justice  GARY  holds  In  his  opinion  that  all 
the  exceptions  should  be  overruled  except  the 
seventh  and  eighth.  The  result  is  that  all 
the  exceptions  are  overruled  by  a  majority  of 
this  court,  and  the  Judgment  of  the  drcait 
court  is  affirmed. 


(79  8.  C.  S79> 

MORRIS  T.  SPARTANBURG  RY^   GAS  ft 

BLBGTRIG  CX). 

(Supreme  Gourt  of  South  Garolina.     Nov.  24^ 

1904.) 

ABATElfSITT— ACTION  FOB  WBONOFUL  DBATB. 

l.An  action  under  GIv.  Gode  1902,  Si  2851, 
2852,  brought  by  an  administrator  of  a  son  for 
his  wrongful  death,  for  the  alleged  benefit  of 
his  father  and  brothers  and  sisters,  does  not 
abate  on  the  death  of  the  father,  though  he  was 
sole  beneficiary  under  the  statute  when  the  ac- 
tion was  commenced,  and  on  the  death  of  the 
father  the  action  may  be  carried  on  for  the 
benefit  of  whoever  may  be  entitled  to  participate 
in  the  recovery. 

[Bd.  Note. — For  cases  In  point,  see  vol.  15,. 
Gent  Dig.  Death,  §  83.] 

Appeal  from  Gommon  Pleas  Glrcult  Gourt 
of  Spartanburg  Gounty;   Buchanan,  Judge. 

Action  by  Jackson  B.  Morris,  administra- 
tor  of  William  S.  Morris,  against  the  Spar- 
tanburg Railway,  Oas  &  Blectric  Gompany. 
From  an  order  refusing  a  motion  to  declare 
action  abated,  defendant  appeals.  Affirm- 
ed. 

Sanders  &  De  Pass,  for  appellant  Stan- 
yarne  Wilson  and  G.  P.  Sims,  for  respond- 
ent 

JONBS,  J.  The  plaintiff,  as  administra- 
tor of  William  S.  Morris,  deceased,  brought 
this  action  against  defendant  company  for 
damages  for  wrongfully  and  negligently 
causing  the  death  of  his  intestate  by  run- 
ning its  railway  car  over  him  near  Glendale 
Factory,  on  its  line  between  Spartanburg, 
S.  G.,  and  Glinton,  S.  G.,  in  May,  1902.  The 
action  was  brought  under  sections  2851, 
2852.  et  seq.,  Giv.  Gode  1902,  vol.  1,  and  the 
complaint  inter  alia,  alleged:  "That  said 
deceased  left  as  his  only  heirs  at  law  and 
distributees  bis  father,  Wm.  Simpson  Mor- 
ris, his  brother,  Jackson  B.  Morris,  and  his 
sisters,  Frances  Grocker  and  Tallulah  Bur- 
dett  for  whose  benefit  this  action  is 
brought"  Before  the  case  was  called  for 
trial,  the  father,  Wm.  Simpson  Morris,  died, 
and  thereupon  defendant  gave  notice  of  mo- 
tion to  strike  from  the  paragraph  of  the 
complaint  aliove  quoted  the  words,  "his 
brother,  Jackson  B.  Morris,  and  his  sisters. 
Frances  Grocker  and  Tallulah  Burdett"  on 
the  ground  that  the  complaint  did  not  state 
a  cause  of  action  In  their  favor,  and  also 
gave  notice  of  motion  to  dismiss  the  com- 
Iilaint  on  the  ground  that  the  action  had 
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abated  by  the  death  of  William  Simpson 
Morris,  the  father,  the  sole  person  who  was 
beneficiary  at  the  death  of  intestate  or  com- 
mencement of  the  action.  The  motion  was 
refused  by  Judge  Buchanan,  and  this  appeal 
from  such  refusal  presents  the  question 
whether  the  death  of  the  father,  after  the 
commencement  of  the  suit,  abated  the  ac- 
tion. 

Section  2851  provides:  '  ''Whenever  the 
death  of  a  person  shall  be  caused  by  the 
wrongful  act,  neglect  or  default  of  another, 
and  the  act,  neglect  or  default  is  such  aa 
would,  if  death  had  not  ensued,  have  enti- 
tled the  party  injured  to  maintain  an  ac- 
tion and  recover  damages  in  respect  thereof, 
then,  and  in  every  such  case,  the  person 
or  corporation  who  would  have  been  liable 
if  death  had  not  ensued,  shall  be  liable  to 
an  acticm  for  damages,  notwithstanding  the 
death  oi  the  person  injured,  although  the 
death  shall  have  been  caused  under  such 
circumstances  as  make  the  killing  in  law  a 
felony." 

Section  2852  provides:  "Every  such  action 
shall  be  for  the  benefit  of  the  wife  or  hus- 
band and  child  or  children  of  the  person 
whose  death  shall  have  been  so  caused;  and 
if  there  be  no  such  vrif  e  or  husband,  or  child 
or  children,  then,  for  the  benefit  of  the  par- 
ent or  parents;  and  if  there  be  none  such, 
then  for  the  benefit  of  the  heirs  at  law  or 
the  distributees  of  the  person  whose  death 
shall  have  been  caused,  as  may  be  dependent 
on  him  for  support,  and  shall  be  brought 
by  or  in  the  name  of  the  executor  or  ad- 
ministrator of  such  person;  and  in  every 
such  action  the  jury  may  give  such  dam- 
ages, including  exemplary  damages,  where 
such  vnrongful  act,  neglect  or  default  was 
the  result  of  recklessness,  wilfulness  or 
malice  as  they  may  think  proportioned  to 
the  injury  resulting  from  such  death  to  the 
parties,  respectively,  for  whom  and  for 
whose  benefit  such  action  shall  be  brought. 
And  the  amount  so  recovered  shall  be  di- 
vided among  the  before-mentioned  parties  in 
such  shares  as  they  would  have  been  enti- 
tled to  if  the  deceased  had  died  intestate 
and  the  amount  recovered  had  been  personal 
assets  of  his  or  her  estate." 

The  statute  is  remedial,  and  should  be  lib- 
erally construed,  so  as  to  accomplish  its  ob- 
ject. It  was  designed  to  remove  the  com- 
mon-law rule,  founded  on  the  maxim,  "Actio 
personalis  moritur  cum  persona,"  as  an  ob- 
stacle to  the  recovery  of  damages  for  death 
of  a  party  by  a  wrongful  act,  neglect,  or 
default  of  another,  and  to  create  a  right  of 
action  in  the  administrator  of  the  deceased 
for  the  benefit  of  the  persons  named  in  the 
statute.  In  re  Estate  Mayo,  60  S.  G.  401« 
415,  38  S.  E.  634,  54  L.  R.  A.  660.  The 
award  of  damages  for  the  wrongful  death  is 
the  important  matter;  the  manner  of  dis- 
tribution is  of  secondary  consideration.  We 
think  it  would  be  too  narrow  a  construction 
of  the  statute  to  hold  that  an  action  there- 


under could  abate  as  long  as  any  beneficiary 
person  or  class  named  in  the  statute  exist- 
ed. In  this  case,  while  it  is  true  that  the 
father  would  have  been  sole  beneficiary  in 
the  event  of  his  being  alive  at.  the  time  of 
recovery  of  damages,  still  the  statute  had 
other  beneficiaries  in  contemplation  in  the 
event  of  his  death.  The  brothers  and  sis- 
ters of  the  deceased  named  in  the  complaint 
are  his  heirs  at  law,  and,  since  they  fall 
within  the  class  of  beneficiaries,  while  the 
action  is  still  pending,  the  action  should  not 
abate  for  want  of  a  statutory  beneficiary. 
Under  the  statute  the  action  must  be  prose- 
cuted in  the  name  of  deceased  administra- 
tor, and  he  is  living  to  carry  on  the  a<;tion 
for  the  benefit  of  whoever  may  be  entitled 
to  participate  in  the  distribution  of  such  re- 
covery as  may  be  had. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 
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1904.) 

INSURANCE — WAIVEB   OF  FBOOFS— IBON-SAIV 
CLAUSE— OTHER    IN8UBANCE— PLEAD- 
ING— DEVEN8E— EVIDENCE. 

1.  In  an  action  on  an  insurance  policy,  where 
there  was  evidence  that  at  the  request  of  the 
insured  an  agent  of  the  insurer  came  to  the 
scene  and  informed  insurer  that  the  matter 
would  be  adjusted,  and  the  adjuster  refused  to 
assist  in  making  up  proofs  of  loss  according  to 
the  promise  of  the  insurer,  and  the  proofs  exe- 
cuted were  found  defective  by  the  insurer,  and 
liability  was  denied  because  the  policy  was  void, 
as  to  whether  proofs  of  loss  were  waived  was 
for  the  jury. 

2.  Where  at  the  time  of  making  an  applica- 
tion for .  insurance  the  insured  snowed  an  in- 
ventory of  the  goods  to  the  agent  of  the  in- 
surer, who  said  it  was  all  right,  the  insurer 
thereby  waived  the  right  to  insist  that  the  in- 
ventory did  not  conform  to  the  iron -safe  clause 
of  the  policy. 

3.  Where  there  was  some  evidence  that  the 
books  and  inventory  were  kept  hi  a  fireproof 
safe,  and  were  produced  for  the  inspectiou  of 
the  company  after  the  loss,  the  question  of  com- 
pliance with  the  iron-safe  clause  is  for  the  jury. 

4.  An  agent  of  an  insurance  company  issued 
a  policy  having  knowledge  that  another  com- 
pany, of  which  he  was  also  agent,  had  a  policy 
on  the  same  goods,  issued  by  his  predecessor. 
Held,  that  his  knowledge  would  be  imputed  to 
the  latter  company,  and  on  its  failure  to  cancel 
the  i)olicy  tended  to  show  waiver  of  a  provision 
prohibiting  other  insurance. 

5.  In  an  action  on  an  insurance  policy,  where 
defendant  claimed  that  plaintiff  in  his  applica- 
tion made  false  statements  as  to  when  the  in- 
ventory of  the  stock  had  been  taken,  testimony 
was  competent  to  show  good  faith  on  the  part 
of  plaintiff,  and  that  misstatement  as  to  the 
date  was  a  mistake. 

6.  Where  in  an  action  on  a  policy,  plaintiff 
alleges  ownership  of  the  property  destroyed  in 
himself,  the  insurance  company  under  general 
denial  may  prove  ownership  in  another. 

7.  In  an  action  on  an  insurance  policy,  under 
general  denial  of  allegation  that  the  fire  did  not 
happen  through  the  fault  or  negligence  of  plain- 
tiff defendant  may  show  that  plaintiff  burned 
his  own  property. 
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8.  Error  in  admitting  immaterial  evidence  it 
not  ground  for  reversal. 

9.  A  salesman  who  has  had  experience  In 
merchandising  and  has  inspected  a  stock  of 
goods  is  qualified  to  testify  as  to  its  value. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Laurens  County. 

Action  by  L.  T.  Madden  &  Co.  against  the 
Phoenix  Assurance  Company.  Judgment  for 
defendant,  and  plaintiffs  appeal.    Reversed. 

Johnson  &  Nash  and  W.  R.  Rlchey,  for 
appellants.  Ferguson  &  Featherstone  and 
King,  Spalding  &  Little,  for  respondent 

GARY,  A.  J.  This  is  an  action  for  the  re- 
covery  of  $1,200  on  a  policy  of  Insurance  is- 
sued by  the  defendant  to  the  plaintiffs  Ist 
September,  1904,  on  their  stock  of  goods  at 
Gross  Hill,  S.  C.,  which  was  destroyed  by 
fire  on  tbe  12th  day  of  June,  1902.  The  de- 
fendant answered  the  complaint,  denying 
the  material  allegations  thereof,  and  inter- 
posing the  following  defense:  "That  the 
plaintiffs  violated  the  terms  and  conditions 
set  forth  in  the  policy  of  insurance  In  the 
following  particulars:  (1)  That  they  failed 
to  keep  and  furnish  the  defendant  the  in- 
ventories and  books  provided  for  in  said  pol- 
icy, and  to  keep  the  same  in  an  iron  safe  or 
other  safe  place,  as  therein  provided.  (2) 
That  th^y  took  out  other  and  further  insur- 
ance on  the  stock  of  goods  covered  and  other 
property  covered  by  their  contract  with  the 
defendant  without  defendant's  consent, 
thereby  making  the  contract  with  defendant 
null  and  void.  (3)  And,  further,  that  at  the 
time  defendant's  policy  was  issued  the  plain- 
tiffs had  other  insurance  on  their  stock  of 
goods,  of  which  fact  they  failed  to  notify 
defendant  (4)  That  the  plaintiffs,  in  their 
application  for  insurance,  made  sundjry  false 
representations  as  to  value  of  stock  on  hand 
when  the  inventory  had  been  taken,  other 
insurance  thereon,  and  as  to  fires  previously 
had  by  them,  thereby  rendering  the  policy 
issued  to  them  by  defendant  null  and  void." 
After  all  the  testimony  for  both  sides  in  this 
case  had  been  taken,  the  defendant  moved 
the  court  to  Instruct  the  jury  to  write  a  y&> 
diet  for  the  defendant  on  the  following 
grounds:  (1)  Because,  under  the  proof  of 
this  case^  the  undisputed  proof  has  been  a 
failure  to  furnish  such  proof  of  loss  as  the 
law  required  by  the  written  contract  of  the 
Insurance  policy,  which  was  before  the  court 
(2)  There  has  been  a  total  breach  of  what  la 
known  as  the  'Iron-safe  clause*  before  the 
court  (3)  There  is  in  existence  other  insuiv 
ance  without  notice  within  contemplation  of 
the  policy."  After  argument  the  court  ruled 
as  follows:  "I  am  satisfied  the  case  is  fatal 
on  all  three  grounds,  and  I  will  have  to  in- 
struct a  verdict  for  the  defendant" — which 
he  did.  The  plaintiffs  appealed,  assigning  er- 
rors on  the  part  of  his  honor  the  circuit 
judge  in  directing  a  verdict,  and  on  other 
grounds  set  forth  In  the  exceptions. 

We  proceed  to  the  consideration  of  those 


exceptions  assigning  error  in  directing  a 
verdict  on  the  first  ground  mentioned.  There 
was  testimony  Introduced  to  establish  the 
following  facts:  Immediately  after  the  fire 
the  plaintiff  wrote  to  J.  W.  Spence,  the  agent 
of  the  defendant,  giving  him  notice  of  the 
fire,  and  requesting  him  to  come  to  Cross 
Hill.  The  plaintiffs  had  policies  of  insurance 
on  their  stock  of  goods  in  two  companies. 
J.  W.  Spence  came,  and  in  the  course  of 
conversation  said  to  P.  H.  Madden  that  he 
would  have  the  whole  matter  adjusted;  that 
he  need  not  put  himself  to  any  trouble;  that 
he  would  ask  the  agent  of  the  other  company 
to  let  one  man  adjust  the  loss  under  both 
policies.  Spence  told  the  plaintiffs  to  write 
to  L.  R.  Warren  at  Richmond,  Va.,  who  was 
the  adjusting  agent  of  the  company.  On  the 
11th  of  July,  1902,  the  plaintiffs  wrote  to 
the  defendant  as  follows:  "Cross  Hijl,  S.  C, 
July  11,  1902.  Phoenix  Assurance  Company 
— Gents:  We  send  you  statement  what  was 
lost  on  June  12th,  1902,  on  Policy  No. 
5625260.  We  had  on  September  the  1,  1901. 
date  of  policy,  amount  of  goods  $2,629.47; 
bought  since  $1,800.49.  We  lost  $2,380.85. 
This  is  correct  Yours  truly,  L.  T.  Madden 
&  Co.  P.  S.  How  the  fire  started  is  not 
known."  The  letter  was  sworn  to  before 
a  notary  public.  On  the  6th  of  August,  1902, 
the  plaintiffs  wrote  to  L.  R.  Warren,  and 
likewise  to  the  company,  stating  that  they 
had  not  heard  from  the  defendant  and  re- 
questing a  reply.  On  the  14th  of  August 
1902,  the  plaintiffs  wrote  a  letter  to  L.  R» 
Warren,  the  adjostlng  agent  giving  the 
same  information  in  the  same  words  as  was 
contained  in  theh:  letter  of  July  11,  1902,  and 
stating  that  the  Piedmont  Insurance  Com- 
pany had  a  policy  for  $500  on  the  same  prop- 
erty. Neither  Warren  nor  the  company  re- 
plied until  the  11th  August  1902.  Wrote  to 
the  assured  on  the  27th  of  August,  1902,  de- 
clining to  receive  the  papers  as  proofs  of 
loss,  and  stating  the  defects  therein  as  such. 
They  expressly  advised  the  plaintiffs  that  the 
company  waived  none  of  its  rights.  This 
letter  was  inclosed  with  one  dated  28th  of 
August,  1902,  stating  that  Warren  would  re- 
quest F.  M.  Butt,  of  Augusta,  Ga.,  to  visit 
Cross  Hill,  and  investigate  the  loss,  and 
would  suggest  to  him  to  show  the  plaintiffs 
how  to  fill  up  and  execute  the  proofs  of  loss, 
if  they  so  desired,  but  that  this  would  be 
done  only  to  facilitate  them,  and  without 
waiver  of  any  of  the  company's  rights;  that 
the  sole  authority  of  F.  M.  Butt  was  to  in- 
vestigate and  report  but  that  any  proposi- 
tion made  through  F.  M.  Butt  would  be  con- 
sidered. F.  M.  Butt  went  to  Cross  Hill,  but 
refused  to  render  the  plaintiffs  any  assist- 
ance in  the  preparation  of  the  proofs  of  loss, 
and  said  to  them  that  the  insurance  policy 
was  null  and  void  from  the  date  it  was  is- 
sued. There  was  other  correspondence, 
which  we  do  not  deem  It  necessary  to  repro- 
duce. 
Let  us  see  to  what  extent  the  acts  and 
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declaratioiw  of  J.  W.  Spence  and  F.  M.  Butt, 
the  company's  agents,  were  binding  upon  it 
Section  1810  of  the  Code  of  Laws  (Civ.  Code 
1902)  is  as  follows:  "Sec.  1810.  Any  person 
who  solicits  Insurance  in  behalf  of  any  in- 
surance company  not  organized  under  or  in- 
corporated by  the  laws  of  the  state,  or  who 
takes  or  transmits  other  than  for  himself 
any  application  for  insurance,  or  any  policy 
of  insurance  to  or  from  such  company,  or 
who  advertises  or  otherwise  gives  notice  that 
he  will  receive  or  transmit  the  same,  or  who 
shall  receive  or  deliver  a  policy  of  insurance 
of  any  such  company,  or  who  shall  examine 
and  inspect  any  risk,  or  receive,  collect  or 
transmit  any  premium  of  insurance,  or  make 
or  forward  any  diagram  of  any  building  or 
buildings,  or  do  or  perform  any  other  act  or 
thing  in  the  making  or  the  consummating  of 
any  contract  of  Insurance  for  or  with  any 
such  company  other  than  for  himself,  or  who 
shall  examine  into  and  adjust  or  aid  in  ad- 
Justing  any  loss  for  or  in  behalf  of  any  such 
insurance  company,  whether  any  such  acts 
shall  be  done  at  the  instance  or  request  or  by 
the  employment  of  such  insurance  company, 
shall  be  held  to  be  acting  as  the  agent  of  the 
company  f6r  which  this  act  is  done  or  the 
risk  is  taken."  This  section  was  construed 
in  the  <jase  of  Norris  v.  Ins.  Co.,  67  S.  G.  858, 
865,  85  S.  B.  572,  574.  In  that  case  the  in- 
surance company  contended  that  Smith  was 
not  its  agent,  as  far  as  the  plaintiff  was  con- 
cerned. The  court  said:  "But  we  are  not  pre- 
pared to  take  such  subtle  views  of  the  matter 
of  agency.  These  corporations  act  through 
agents.  There  is  nothing  in  the  policy  issued 
by  this  insurance  company  which  names  any 
agent  as  such  who  can  bind  the  company. 
This  insurance  company  must  remember  that 
its  contracts  made  within  our  state  limits 
under  our  statute  are  taken  with  section  1481 
(now  1810),  hereinbefore  quoted,  as  a  part 
of  such  contracts,  and  that  this  section  1481 
does  not,  in  its  use  of  the  word  'agent,'  place 
any  limitations  upon  his  powers  so  as  to  de- 
prive any  one  who  deals  with  such  agent 
with  respect  to  a  contract  of  insurance  made 
by  such  a  one  with  the  agenfs  insurance 
company  as  to  the  principle  of  the  right  to 
impute  knowledge  of  such  agent  to  the 
knowledge  of  the  principal."  When  a  per- 
son does  any  of  the  acts  enumerated  in  sec- 
tion 1810  of  the  Code  of  Laws,  the  presump- 
tion is  that  he  was  the  agent  of  the  insur- 
ance company*  but  such  presumption  is  sub- 
ject to  rebuttal.  This  principle  does  not  in- 
fringe upon  the  doctrine  announced  in  Toung 
V.  Ins.  Co.,  68  S.  O.  387,  47  S.  B.  681.  Our 
conclusion  is  that  the  acts  and  declarations 
of  the  agents,  J.  W.  Spence  and  F.  M.  Butt, 
were  prima  facie  binding  upon  the  defendant, 
and  that  they  furnished  evidence  of  waiver 
on  the  part  of  the  defendant  to  insist  upon 
its  right  to  require  compliance  with  the  terms 
of  the  policy  as  to  proofs  of  loss,  especially 
when  F.  M.  Butt  refused  to  assist  in  the 
preparation  of  the  proofs  of  loss,  and  declar- 


ed that  the  policy  was  null  and  void  from  the 
time  it  was  issued.  These  facts  tended  to 
show  a  daiial  of  liability  on  the  part  of  the 
defendant,  and  that  it  intended  to  rely  upon 
the  fact  of  forfeiture  of  the  policy  by  the 
plaintiffs  as  a  ground  for  refusing  payment 
In  the  case  of  Dial  v.  Life  Association,  29  S. 
0.  560,  579,  8  S.  B.  27,  88,  the  court  uses  this 
language:  "The  case  of  Knickerbocker  Life 
Insurance  Ck>mpany  v.  Pendleton,  112  U.  S. 
696,  5  Sup.  Gt  314,  28  L.  Ed.  866,  with  the 
authorities  therein  cited,  shows  conclusively 
that  a  distinct  refusal  to  pay  and  a  denial  of 
liability  upon  the  ground  that  the  policy  had 
lapsed  and  was  forfeited  is  a  waiver  of  the 
condition  precedent  requiring  proof  of  death; 
and  this  doctrine  seems  to  have  been  recog- 
nised in  this  state  In  Neve  v.  Gharleston  In- 
surance ft  Trust  Gompany,  2  McMulL  237; 
Madsden  v.  Phoenix  Fire  Insurance  Gompany, 
1  8.  G.  24.  When,  therefore,  the  company 
was  notified  of  the  death  of  Dial,  and  the 
necessary  blank  forms  to  make  out  proof  of 
death  were  applied  for,  and  refused  upon  the 
ground  that  the  policy  harj  been  forfeited,  this 
was  a  waiver  of  the  required  proof,  or  at 
least  was  suflScient  evidence  of  such  waiver 
as  rendered  it  necessary  to  submit  the  ques- 
tion to  the  jury."  This  principle  is  applicable 
to  fire  as  well  as  life  insurance  policies.  Pel- 
Eer  Mfg.  Go.  v.  Sun  Fire  Office,  36  S.  G.  213, 
15  8.  B.  562;  Stickiey  v.  Ins.  Go.,  37  S.  G. 
56,  16  S.  B.  280.  It  was  error,  therefore,  not 
to  submit  the  question  of  waiver  to  the  jury. 
We  will  next  consider  whether  his  honor 
the  presiding  judge  erred  in  directing  a  ver- 
dict on  the  ground  that  there  was  a  total 
breach  of  what  is  known  as  the  "Iron-safe 
clause"  of  the  policy.  That  clause  is  as  fol- 
lows: "1st  The  assured  will  take  a  com- 
plete itemized  inventory  of  stock  on  hand  at 
least  once  in  each  calendar  year,  and  unless 
such  inventory  has  been  taken  within  twelve 
calendar  months  prior  to  the  date  of  this 
policy,  one  shall  be  taken  in  detail  within 
thirty  dasrs  of  Issuance  of  this  policy,  or  this 
policy  shall  1)e  null  and  void  from  such  date, 
and  upon  demand  of  the  assured  the  unearn- 
ed premium  from  such  date  shall  be  returned. 
2d.  The  assured  will  keep  a  set  of  books 
which  shall  clearly  and  plainly  present  a 
complete  record  of  business  transacted,  in- 
cluding all  purchases,  sales  and  shipments, 
both  for  cash  and  credit,  from  date  of  inven- 
tory, as  provided  for  in  first  section  of  this 
clause  and  during  the  continuance  of  the  pol- 
icy. 3d.  The  assured  will  keep  such  books 
and  inventory  and  also  the  last  preceding 
Inventory,  if  such  has  been  taken,  securely 
locked  in  a  fire-proof  safe  at  night  and  at  all 
times  when  the  building  mentioned  in  this 
policy  is  not  actually  open  for  business,  or 
failing  in  this,  the  assured  will  keep  such 
books  and  inventories  in  some  place  not  ex- 
posed to  a  fire  which  would  destroy  the  afore- 
said building.  In  the  event  of  failure  to 
produce  such  set  of  books  and  Inventories  for 
this  inspection  of  this  company,  this  policy 
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shall  become  null  and  void,  and  such  failure 
shall  constitute  a  perpetual  twr  to  any  re- 
covery thereon."  The  sections  of  this  clause 
will  be  considered  in  their  regular  order. 

First  section.  The  testimony  shows  that 
the  plaintiffs  made  an  inventory  of  their 
stock  of  goods,  which  was  completed  on  the 
25th  of  August,  1901,  and  that  they  exhib- 
ited the  inventory  to  the  defendant's  agent 
when  they  made  application  for  policy  of 
insurance;  *that  the  agent  raised  no  objec- 
tion to  it,  but,  on  the  contrary,  said  It  was 
all  right  The  case  of 'Pelzer  Manufacturing 
Co.  V.  Sun  Fire  OfBce  shows  conclusively 
that  the  defendant  waived  the  right  to  in- 
sist upon  the  objection  that  it  did  not  con- 
form to  the  requirements  of  the  policy. 

Second  section.  The  plaintiffs  introduced 
in  evidence  the  invoices  of  goods  bought  be- 
tween 25th  August,  1901,  and  12th  June, 
1902,  amounting  to  $1,800.46.  They  also  of- 
fered in  evidence  their  casbbook,  showing 
cash  sales  from  25th  August,  1901,  to  12th 
June,  1902,  amounting  to  $1,910.96.  The  fol- 
lowing is  a  sample,  page  of  the  casbbook  set 
out  in  the  record:  ''Gash  sales  for  Septem- 
ber, 1901.— 2d,  $1.00;  Sd,  $1.00;  4th,  $1.10; 
5th,  $1.80;  6th,  $1.25;  7th,  $1.50;  9th,  $1.00; 
lOtfa,  $1.25;  11th,  $1.50;  12th,  $1.30;  13th, 
$1.00;  14tb,  $1.50;  16th,  $1.25;  17th,  $1.00; 
18th,  $1.00;  19th,  $1.26;  20th,  $1.50;  21st, 
$1.25;  23d,  $1.40;  24th,  $1.10;  25th,  $1.00; 
26th,  $1.15;  27th,  $1.10— total,  $28.20."  They 
also  offered  in  evidence  their  credit  sales 
book,  showing  credit  sales  up  to  12th  June, 
1902,  amounting  to  some  $300  or  $400,  the 
amount  of  which  was  included  in  the  cash 
sales.  This  afforded  at  least  some  evidence 
of  a  compliance  with  the  requirements  of 
the  policy,  and  presented  a  question  for  the 
jury  to  determine  as  to  its  force  and  effect 
Tf  there  is  any  evidence  whatever  tending 
to  establish  a  fact,  the  Judges  cannot  deter- 
mine its  sufficiency,  but  it  must  be  submit- 
ted to  the  Jury.  In  volume  **b"  of  Starkie 
on  Evidence  it  is  said:  '*It  has  been  fre- 
quently doubted  whether  a  particular  ques- 
tion be  one  of  law  or  fact  Thus  far  it  is 
clear  that  whenever,  upon  particular  facts 
found,  the  court,  by  the  implication  of  any 
rules  of  law,  can  pronounce  of  their  legal 
effect  with  reference  to  the  allegations  on 
the  record,  such  inference  is  matter  of  law. 
It  is  also  clear  that  whenever  the  court  can- 
not pronounce  on  the  legal  effect  of  partic- 
ular facts,  and  when  it  is  requisite  to  enable 
them  to  do  so,  that  the  Jury  should  find  some 
other  inferences  or  conclusions,  -such  fur- 
ther inferences  or  conclusions  are  questions 
of  fact"  In  the  case  of  Glover  v.  Oasque, 
67  8.  C.  18,  84,  45  S.  B.  113,  119,  the  court, 
after  quoting  the  language  thus  mentioned, 
proceeds  as  follows:  "It  is  unquestionably 
the  duty  of  the  court  In  construing  a  writ- 
ten Instrument,  to  interpret  its  language, 
and  it  may  also  state  the  effect  thereof, 
where  it  is  susceptible  of  but  one  inference; 
but  where  tlie  inference  to  be  drawn  from 


the  facts  stated  in  the  instrument  Is  In  dis- 
pute, and  such  facts  susceptible  of  more 
than  one  inference,  then  the  question  must 
be  determined  by  the  Jury,  especially  when 
the  inference  to  be  dravni  is  dependent  upon 
other  facts  in  the  case."  See,  also,  Thomp- 
son T.  Protective  Union,  66  8.  C.  459,  46 
S.  B.  19.  The  burden  of  proof  rested  upon 
the  defendant  to  show  that  the  policy  was 
forfeited,  and  when  the  circuit  Judge  decid- 
ed that  the  testimony  was  sufficient  to  es- 
tablish that  fact,  he  invaded  the  province 
of  the  Jury,  it  being  susceptible  of  more 
than  one  inference.  Boach  v.  Security  Fund 
Go.,  28  8.  O.  431,  6  8.  B.  286;  Kingman  v. 
Ins.  Go.,  64  S.  C.  699,  82  a  B.  762. 

Third  section.  Then  was  testimony  to  tlie 
effect  that  the  books  and  inventory  were 
kept  in  a  fireproof  safa  There  was  also  tes- 
timony that  the  books  and  inventory  were 
produced  for  the  inspection  of  the  company. 

The  next  question  for  consideration  is 
whether  there  was  error  in  directing  a  ver- 
diet  on  the  ground  that  there  was  in  evi- 
dence other  insurance  without  notice.  In  con- 
templation of  the  policy.  In  the  aiq;>licatlon 
of  the  policy  of  insurance  In  this  case  Is  the 
following  question:  "Is  there  now  other  in- 
surance on  said  property?  (If  there  is,  state 
fl)  how  much;  and  (2)  in  what  company 
or  companies.)"  To  which  the  plaintiffs  an- 
swered, "Yes,  $500  on  stock  expired  Febru- 
ary, 1902."  The  policy  provides  that  'this 
entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon  or  added  hereto, 
shall  be  void,  if  the  Insured  now  has  or  shall 
hereafter  make  or  procure  any  other  con- 
tract of  Insurance,  whether  valid  or  not  on 
property  covered  in  whole  or  in  part  by  this 
policy."  When  the  policy  for  $500  expired 
in  February,  1902,  it  was  not  renewed.  In 
January,  1902,  the  plaintiffs  wrote  a  postal 
card  to  8.  E.  Miller,  who  was  the  defend- 
ant's agent  when  the  policy  in  suit  was  is- 
sued. As  J.  8.  Spence  had  succeeded  him  as 
agent  of  the  defendant,  he  wrote  to  the 
plaintiffs  as  follows  on  the  30th  of  January, 
1902:  "Your  postal  to  Mr.  S.  B.  Miller  in 
regard  to  insurance  received,  and  as  he  has 
sold  his  fire  insurance  business  to  me,  he 
referred  it  to  me.  I  shall  be  glad  to  take 
the  matter  up  with  you  on  the  terms  named 
to  Mr.  Miller,  namely:  payment  of  $20  now 
and  balance  in  a  short  while.  You  will 
please  send  me  to-morrow  the  old  policy  of 
Simpson  &  Miller,  so  that  I  can  see  the  ex- 
act amount  and  circumstances  in  the  matt^. 
Trusting  to  hear  from  you  at  once  and  I  will 
write  the  policy  and  send  it  to  you  at  once." 
The  policy  was  issued  in  another  company 
for  $600,  but  was  canceled  on  the  12th  of 
February,  1902,  because  that  insurance  com- 
pany objected.  J.  W.  Spence  testified  that 
he  would  have  canceled,  also,  the  policy  now 
in  litigation,  but  was  informed  by  the  plain- 
tiffs that  they  had  bou^t  their  spring  stock, 
and  expected  likewise  to  have  a  car  load  of 
com  in  a  few  days.    To  the  question,  "As 


8.C.) 


L.  T.  MADDBN  A  CO.  ▼.  FHCENIX  ASSURANGB  GO. 


86» 


«  matter  of  fact,  you  were  agent  of  this 
company,  and  let  that  $1,200  policy  stand?' 
be  answered,  '*Yes."  The  defendant  Intro* 
dnced  in  evidence  a  policy  of  insurance  is- 
sued by  the  Piedmont  Mutual  Insurance 
Company  for  $500  on  the  30th  of  April,  1902; 
to  L.  T.  Madden  h  Co.,  covering  their  stock 
•f  goods  at  Cross  Hill,  and  it  was  of  force 
at  the  time  their  stock  of  goods  was  burned. 
J.  W.  Spence  testified  that  he  did  not  have 
knowledge  of  this  policy.  It  may  be  said 
that  J.  W.  Spence  permitted  other  insurance 
on  the  property  when  he  himself  insured 
the  property  in  another  company,  although 
he  knew  that  the  policy  in  dispute  was  then 
of  force.  In  7  Enc.  of  Law  (1st  Ed.)  1017> 
it  is  said:  "But  knowledge  of  other  insur- 
ance on  the  part  of  a  general  agent  as  a 
local  agent  authorized  to  write  policies  for 
the  company  and  transact  its  business  gen- 
erally in  his  locality  is  treated  as  the  knowl- 
edge of  his  company,  and  it  has  been  held 
that  his  waiver  of  notice  of  other  insurance 
— as.  by  the  receipt  of  renewal  premiums 
after  he  has  knowledge  of  other  insurance 
on  the  premises — ^is  binding  on  the  Company, 
although  the  policy  provides  that  no  consid- 
eration can  be  waived  except  in  writing  by 
the  secretary,  and  *that  any  person  other 
than  the  assured  who  may  have  procured 
this  insurance  to  be  taken  by  this  company 
shall  be  deemed  to  be  the  agent  of  the  as- 
sured named  in  this  policy  and  not  of  this 
company,  under  any  circumstances  what- 
ever, or  in  any  transaction  relating  to  this 
insurance.' "  When  J.  W.  Spence,  the  agent 
of  the  defendant,  insured  the  plaintiffs,  and 
In  another  company,  his  knowledge  that 
there  was  other  insurance  is  imputed  to  the 
defendant  Norris  v.  Ins.  Co.,  supra.  And 
its  failure  to  cancel  the  policy  and  return  the 
premium  of  insurance  after  such  knowledge 
was  a  circumstance  tending  to  show  waiv- 
er of  the  right  to  insist  upon  the  provision 
of  the  policy  prohibiting  other  insurance. 
The  burden  of  proof  rested  upon  the  defend- 
ant to  show  that  tlie  policy  was  forfeited, 
and  when  the  circuit  Judge  decided  that  the 
evidence  was  sufficient  to  establish  that  fact 
he  Invaded  the  province  of  the  jury,  the 
testimony  being  susceptible  of  more  than 
one  inference. 

The  sixth  exception  is  as  follows:  "(6) 
Because  the  court  erred  in  not  allowing  P. 
H.  Madden  to  testify  as  to  a  mistake  that 
was  written  in  the  application  as  to  the  date 
bis  inventory  was  taken,  it  not  being  an  ef- 
fort to  vary  the  terms  of  the  paper,  but  to 
correct  an  error."  The  defendant,  in  its 
answer,  alleged  that  the  plaintiffs  in  their 
application  for  insurance  made  false  state* 
ments  as  to  when  the  inventory  had  been 
taken.  The  testimony  was  competent,  not 
only  for  the  purpose  of  showing  good  faith 
on  the  part  of  the  plaintiffs,  but  likewise 
to  establish  the  fact  that  the  defendant  had 
notice  of  the  true  facts  before  issuing  the 


policy.  The  court  is  aot  confined  t»  the  ex- 
ercise of  its  chancery  powers  in  administer- 
ing relief  from  mistakes.  The  doctrine  is 
thus  stated  in  Moore  v.  Edwards'  Ex'rs,  1 
Bailey,  23  (approved  in  Hodges  v.  Eohn,  67 
8.  0.  69-72,  46  S.  B.  102,  108):  "Accidents 
and  mistakes  certainly  constitute  one  branch 
of  equity  jurisdiction;  but  it  is  not  peculiar 
except  when  a  discovery  is  indispensable,  or 
the  nature  of  the  relief  such  as  to  require 
the  extraordinary  aid  of  chancery.  Actions 
at  law  to  recover  back  money  paid  by  mis- 
take constitute  in  all  the  books  of  practice  a 
conspicuous  class  of  causes  for  which  the 
action  of  assumpsit  may  be  maintained  at 
law;  and  there  is  no  question  that  in  gener- 
al, when  the  facts  can  be  proved  according 
to  the  rules  of  the  common  law,  and  the 
remedy  Is  such  as  a  court  of  law  can  admin- 
ister consistently  with  the  prescribed  modes 
of  proceeding,  mistakes  may  be  inquired 
into  in  a  court  of  law.  In  the  case  under 
consideration  the  plaintiff  sued  out  a  sci.  fa. 
to  revive  a  judgment  against  the  defendant, 
and  as  evidence  of  payment  the  defendant 
procures  an  execution  on  which  is  indorsed 
the  word  'Satisfied.'  The  plaintiff  replies 
it  was  so  indorsed  by  mistake.  There  la 
nothing  magical  in  the  term  itself.  The  evi- 
dence offered  was  admissible  according  to 
the  rules  of  the  common  law.  The  relief 
was  such  as  a  court  of  common  law  was 
competent  to  give,  and  the  court  therefore 
clearly  had  jurisdiction."* 

The  seventh  exception  is  as  follows:  "(7) 
Because  the  court  erred  in  allowing  testl- 
monsr  as  to  the  ownership  of  the  burned 
property  when  they  had  not  sp*ecially  denied 
it,  it  being  submitted  that  the  defendant 
must  deny  specially  that  plaintiffs  did  not 
own  the  goods  before  it*  can  assail  their  own- 
ership." The  complaint  alleges  that  at  the 
time  of  making  said  Insurance  and  until  the 
fire  they  were  the  owners  of  the  property 
insured.  The  testimony  was  responsive  to 
this  allegation,  and  was  therefore  competent 
Latimer  v.  Ck>tton  Mills,  66  8.  C.  135,  44  8.  B. 
650. 

The  eighth  exception  is  as  follows:  "(8) 
Because  the  court  erred  in  allowing  testimo- 
ny as  to  a  scuttle  hole  in  the  store,  and  oth- 
er matters  tending  to  show,  and  for  the  pur- 
pose of  showing,  that  Madden  burned  his  own 
stare,  when  the  defendant  had  not  pleaded 
any  such  defense."  The  complaint  alleges 
that  the  fire  did  not  happen  by  any  negli- 
gence or  by  any  fault  of  the  plaintiffs.  This 
exception  is  disposed  of  by  what  was  said  in 
considering  the  seventh  exception. 

The  ninth  exception  is  as  follows:  "(9) 
Because  the  court  erred  in  allowing  the  wit- 
ness .E.  B.  Rasor  to  answer  the  question, 
'Might  or  not  a  man  who  is  familiar  with 
that  class  of  goods  form  a  pretty  accurate 
idea?  it  being  suggested  that  this  calls  for 
a  mere  opinion  about  which  the  Vitness  may 
have  no  right  to  have  an  opinion;  especially 
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lo  express  It"  This  was  an  Immaterial  ques- 
tlon,  and  was  in  no  wise  prejudicial  to  the 
rights  of  the  plaintiffs. 

The  tenth  exception  Is  as  follows:  'KIO) 
Because  the  court  erred  in  allowing  the  ques- 
tion hy  defendant's  attorney  to  B.  K  Good- 
man, 'Empty  shoe  boxes  would  not  amount 
up  very  fast,  would  they?*  It  is  suggested 
that  this  is  a  leading  question,  and  presumed 
the  fact  that  there  were  empty  shoe  boxes." 
This  exception  is  disposed  of  by  what  was 
said  in  considering  the  ninth  exception. 

The  eleventh  exception  is  as  follows:  "(11) 
Because  the  court  erred  in  holding  and  rul- 
ing that  a  witness  may  give  his  opinion 
about  the  value  of  a  stock  of  goods,  whether 
he  knows  anything  about  it  or  not"  The 
testimony  showed  that  the  witness  had  ex- 
perience In  merchandising,  and  had  like- 
wise sold  goods  as  a  salesman,  and  that  he 
had  Inspected  the  stock  of  goods  insured. 
Under  these  circumstances  the  testimony 
was  admissible.  In  1  Elliott  on  Evidence,  I 
685,  the  rule  is  thus  stated:  "Witnesses  who 
are  not  strictly  experts,  as  well  as  expert 
witnesses,  may  testify  as  to  the  value  of  the 
property,  real  or  personal,  or  as  to  the  value 
of  services  in  a  proper  case.  They  must, 
however,  have  some  knowledge  on  which  to 
base  their  opinion.  If  they  have  such  knowl- 
edge, the  fact  that  It  is  slight  will  go  to  the 
weight  of  their  testimony,  rather  than  to  its 
competency;  but,  if, they  are  not  acquainted 
with,  or  have  no  knowledge  of,  the  matter 
in  question,  so  that  their  opinion  can  in  no 
way  aid  the  jury,  the  court  should  refuse  to 
permit  them  to  give  an  opinion  which  would 
necessarily  be  a  mere  guess  of  conjecture." 
See,  also,  sections  671,  672,  675,  and  686. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit,  court  be  reversed, 
and  that  the  case  be  remanded  for  a  new 
trial. 


(70  S.  C.  288) 

STATE  ex  rel.  KIRVBN  v.  SOARBOBOUGH. 

(Supreme  Court  of  South  (Carolina.     Nov.  80, 

1904.) 

VENXnS— MAN  DAMnS--€0  NTEMPT— JUBISDICTION. 

1.  Under  Gen.  St  1882,  S  2344,  providing  that 
if  any  issue  shall  be  joined  in  mandamus  the 
person  suing  such  writ  shall  try  the  same  in 
such  place  as  a  civil  action  might  be  tried  in,  the 
circuit  judge  has  no  jurisdiction  of  a  proceed- 
ing in  mandamus  in  any  other  county  than  the 
one  in  which  the  defenaant  resides. 

2.  The  disobedience  of  an  order  made  by  the 
judge  without  jurisdiction  is  not  contempt. 

[Ed.  Note. — For  cases  in  point,  see  voL  10, 
Gent  Dig.  Contempt  S  65.] 

3.  A  judge  at  chambers  has  no  jurisdiction  to 
pass  judgment  for  criminal  contempt  not  com- 
mitted in  the  presence  of  the  court. 

[Ed.  Note. — For  cases  in  point  see  vol.  20, 
Cent  Dig.  Judges,  S  13a] 

Appeal  from  Common  Pleas  Circuit  Court 
•f  Darlington  County;   Watts,  Judge. 

Application  by  the  state,  on  the  relation  of 
J.   K.  Kirven,   against   B.   J.   Scarborough. 


1 
From  an  order  granting  the  came,  respond- 
ent appeals.    Beversed. 

Spears  &  Dennis,  for  appellant    Cogge- 
shall  &  Edwards,  for  respondent 

JONES,  J.  On  December  24,  1903,  John 
Floyd,  a  magistrate  for  Darlington  county, 
on  the  affidavit  of  T.  Z.  Odom,  Issued  a  war- 
rant against  J.  K.  Kirven  for  larceny  of  a 
mule,  valued  at  $150;  and  at  the  same  time 
Issued  a  search  warrant  directing  B.  J.  Scar- 
borough, as  special  constable,  to  search  the 
premises  of  J.  K.  Kirven,  take  possession 
of  said  mule,  and  keep  the  same  to  be  dis- 
posed of  according  to  law.  The  case  having 
been  transferred  to  Magistrate  H.  B.  P. 
Sanders,  he  conducted  the  preliminary  ex- 
amination, and  found  that  the  prosecutor 
had  utterly  failed  to  produce  any  proof  that 
the  said  John  K.  Kirven  was  guilty  of  the 
charge  of  larceny,  or  that  the  property  seized 
under  the  said  search  warrant  was  stolen 
property;  but,  on  the  contrary,  it  appeared 
that  the  said  property  had  been  wrongfully 
taken  from  the  possession  of  the  said  Jotm 
K.  Kirvln.  He  accordingly  dismissed  the 
case,  and  ordered  Scarborough  to  restore 
the  property  to  the  possession  of  Kirven. 
Ul)on  failure  or  refusal  of  Scarborough  to 
obey  the  order  of  Magistrate  Sanders,  Judge 
Watts  at  chambers  Issued  an  alternative 
writ  of  mandamus,  commanding  Scarborough 
to  deliver  the  mule,  as  required  by  the  order 
of  Magistrate  Sanders,  or  show  cause  at 
Cheraw,  S.  C,  why  he  did  not  obey  said  or- 
der. Scarborough  made  return,  among  oth- 
er matters,  claiming  that  it  was  a  matter  of 
physical  impossibility  for  him  to  comply  with 
the  order  of  the  magistrate  or  the  writ  of 
mandamus,  as  the  property  was  no  longer  In 
his  custody  or  control,  but  had  been  turned 
over  to  the  prosecutor,  T.  Z.  Odom,  under 
the  order  of  the  magistrate  who  issued  the 
papers.  Judge  Watts  held  the  return  Insuffi- 
cient, and  issued  a  peremptory  writ  of  man- 
damus, January  18,  1904,  commanding  Scar- 
borough to  forthwith  deliver  the  property  to 
Kirven.  From  this  order  Scarborough  gave 
due  notice  of  appeal,  making  the  point, 
among  others,  that  Judge  Watts  had  no  au- 
thority to  make  the  alternative  writ  of  man- 
damus returnable  at  chambers,  and  to  hear 
and  determine  the  Issues  therein  involved  out 
of  the  county  In  which  respondent  resides. 
Scarborough  resides  in  Darlington  county, 
and  the  issues  were  heard  and  determined  by 
Judge  Watts  at  his  chambers  in  Cheraw,  S. 
C,  in  Chesterfield  county. 

Scarborough  having  failed  or  refused  to  turn 
over  the  mule  as  directed.  Judge  Watts,  on 
January  22,  1904,  issued  an  order  requiring 
Scarborough  to  show  cause  before  him  at  his 
chambers  in  Cheraw  why  he  should  not  be 
adjudged  in  contempt  of  court  To  this 
Scarborough  made  return  that  it  was  im- 
possible for  him  to  obey  the  order  of  the 
magistrate  or  the  writ  of  mandamus;  that 
he  had  turned  the  mule  over  to  Odom,  at 
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ordered  hy  Magistrate  Floyd;  that  Odom 
had  tamed  it  over  to  W.  B.  BrunsoD,  the 
man  from  whom  he  had  purchased  it;  that 
Branson  had  turned  it  over  to  N.  R.  Harrell, 
a  partner  of  John  K.  Kirven,  in  the  firm  of 
Harrell  &  Kirven,  who  claimed  to  be  the 
owner  of  the  mule;  that  demand  had  been 
made  upon  Harrell  for  the  mule,  and  that 
Harrell  had  Informed  him  that  he  had  dis- 
posed of  it;  that  he  (Scarborough)  had  made 
diligent  inquiry  as  to  the  whereabouts  of 
the  property  without  being  able  to  find  it; 
that  he  intended  no  disrespect  to  the  orders 
of  the  court,  and  would  willingly  comply  if 
possible.  A  counter  affidavit  by  Magistrate 
Floyd  was  submitted,  to  the  effect  that  Scar- 
borough did  not  apply  to  him,  either  before 
or  after  the  case  was  heard  by  Magistrate 
Sanders,  for  direction  as  to  what  disposition 
to  make  of  the  mule. 

On  February  2,  1904,  Judge  Watts,  at  his 
chambers,  Cheraw,  S.  0.,  made  an  order  ad- 
judging Scarborough  in  contempt,  for  re- 
fusing to  obey  the  peremptory  writ  requir- 
ing him  to  deliver  the  mule  to  Kirven,  the 
order  concluding  as  follows:  "It  is  therefore 
ordered  that  the  said  R.  J.  Scarborough  do 
within  ten  days  from  the  date  hereof  turn 
over  to  the  said  John  K.  Kirven  the  said 
dark  brown  mule,  as  required  by  the  order  of 
this  court  of  date  January  18,  1904;  and  that 
in  case  he  fails  so  to  do  within  the  afore- 
said period  of  ten  days  he  do  pay  to  the 
clerk  of  the  court  of  Darlington  county,  in 
the  state  aforesaid,  a  fine  of  $150,  to  be  held 
by  the  said  clerk  of  court  subject  to  the  fur^ 
ther  order  of  this  court  It  is  further  or- 
dered that  in  case  the  said  R.  J.  Scarbor- 
ough shall  fail  to  pay  the  said  fine  of  $150 
within  the  said,  period  of  ten  days  and  two 
days  thereafter,  to  wit,  within  twelve  days 
from  the  date  hereof,  the  said  R.  J.  Scar- 
borough be  committed  to  the  common  jail 
of  Darlington  county,  in  the  state  aforesaid, 
and  there  kept  in  close  confinement  without 
bail  for  the  term  of  sixty  days." 

From  this  order  R.  J.  Scarborough  appeals 
upon  the  following  exceptions:  "(1)  His  hon- 
or should  have  held  that  the  return  of  the 
respondent  to  the  aforesaid  rule  to  show 
cause  why  he  should  not  be  adjudged  in  con- 
tempt showed  conclusively  the  actual  inabil- 
ity and  impossibility  for  the  respondent  to 
perform  the  conditions  of  the  said  order  be- 
fore the  issuance  of  the  same  or  of  any  pro- 
ceeding connected  therewith,  and  that  the 
said  inability  was  not  caused  or  brought 
about  by  any  negligence  or  default  on  the 
part  of  the  respondent,  and  that  he  did  not 
willfully  defy  the  court  or  its  authority,  and 
had  exhausted  every  means  and  made  every 
effort  to  obey  the  said  order,  and  it  was  error 
and  abuse  of  discretion  not  so  to  hold.  (2) 
His  honor  should  have  held  that  the  notice 
of  intention  to  appeal  to  the  Supreme  Court 
from  the  peremptory  writ  having  been  serv- 
ed, and  such  service  made  known  to  the 
court,  the  court  could  not  proceed  to  adjudge 


the  respondent  in  contempt  for  failure  to 
obey  said  order  pending  appeal  from  the  said 
order,  and  it  was  error  not  so  to  hold.  (3) 
His  honor  should  have  granted  respondent's 
motion  to  quash  and  dismiss  the  peremptory 
writ,  upon  which  the  contempt  i^ceedings 
were  based,  for  Irregularities  and  want  of 
jurisdiction  apparent  upon  the  face  of  the 
proceedings,  in  that  (a)  the  court  had  no 
power  or  authority  to  make  the  writ  return- 
able at  chambers,  and  to  hear  and  determine 
the  issues  therein  Involved  outside  of  the 
county  wherein  the  respondent  resided;  (b) 
inadequacy  of  legal  remedy  was  not  shown, 
or  any  facts  from  which  it  could  be  inferred; 
(c)  no  special  interest  in  the  property  was 
alleged,  which  gave  the  relator  a  legal  or  eq-  , 
uitable  right  to  the  writ  or  to  entitle  him  to  ' 
the  relief  sought;  (d)  no  facts  alleged  from 
which  it  can  be  inferred  the  respondent  had 
the  ability  to  comply,  and  it  was  error  not 
BO  to  hold.  (4)  His  honor  should  have  held 
that  the  affidavit  upon  which  the  contempt 
proceedings  were  based  was  insufficient,  in 
that  <a)  it  did  not  allege  respondent's  ability 
to  comply,  nor  a  willful  disobedience  of  the 
order  of  the  court;  0>)  a  refusal  to  obey  with 
ability  to  do  so;  (c)  nor  did  it  allege  any  will- 
ful negligence  or  default  on  the  part  of  the 
respondent,  and  it  was  error  and  abuse  of 
discretion  not  so  to  hold.  (5)  His  honor 
should  have  held  that  he  had  no  power  or 
authority  to  punish  for  a  contempt  in  the 
case  at  his  chambers,  in  that  the  acts  com- 
plained of,  wliich,  in  the  judgment  of  the 
circuit  judge,  constituted  a  contempt  of  his 
court,  occurred  before  the  circuit  judge  ac- 
quired jurisdiction  over  respondent  or  of  the 
subject-matter  of  the  proceedings,  and  arose 
out  of  ff  criminal  case;  and  he  erred  in  not 
so  holding.  (6)  It  appearing  by  respondent's 
return  that  there  were  other  parties  other 
than  relator  and  respondent  directly  inter- 
ested in  the  question  involved,  claiming  the  • 
property  which  respondent  was  ordered  to 
turn  over  to  the  relator,  all  parties  should 
have  been  remitted  to  an  action  at  law  and 
the  proceedings  dismissed,  and  it  was  error 
for  his  honor,  the  circuit  judge,  not  so  to 
hold." 

The  disobedience  of  an  order  made  by  a 
court  or  judge  without  jurisdiction  is  not  a 
contempt  State  v.  Nathans,  49  S.  C.  200,  27 
8.  E.  52.  If,  therefore.  Judge  Watts  had  no 
jurisdiction  to  hear  and  determine  the  issues 
raised  by  the  return  of  the  writ  of  manda- 
mus, the  failure  or  refusal  of  Scarborough 
to  obey  his  order  thereon  does  not  constitute 
a  contempt  The  writer  of  this  opinion,  in 
the  opinion  prepared  by  him  in  the  case  of 
La  Motte  v.  Smith,  60  8.  G.  558,  562,  27  S.  B. 
983,  934,  used  the  following  language:  'Tro- 
ceedings  in  mandamus  are  triable  in  the 
county  where  the  respondent  resides.  It  is 
trae  that  sections  145  and  146  of  the  Code 
of  Procedure,  relating  to  the  place  of  trial 
of  civil  actions,  do  not  directly  apply  to  pro- 
ceedings in  mandamus;  since  section  452  of 
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the  Code  provides  that,  'until  the  LeglBlature 
shall  otherwise  provide,  the  second  part  ot 
this  Code  of  Procedure  shall  not  affect  pro- 
ceedings by  mandamus  or  prohibition.'  But 
in  section  2844,  Gen.  St  1882  (section  2459, 
Rev.  St  1893),  tt  Is  provided:  *If  any  Issues 
shall  be  joined  on  such  proceedings  (manda- 
mus), the  person  or  persons  suing  such  writ 
shall  and  may  try  the  same  In  such  places  as 
a  clvU  aetlon  might  or  should  have  been  tri- 
ed,' etc.  So  that  whether  we  may  look  to  the 
Code  of  Procedure  to  ascertain  the  meaning 
of  'a  dvU  action,'  or  whether  It  means  'action 
on  the  case,'  under  the  practice  before  the 
Code,  as  said  In  State  v.  Treasurer,  In  10  S. 
C.  40,  an  Issue  In  mandamus  proceedings 

.  should  be  tried  where  the  respondent  re- 
sides." 

This  we  regard  a  correct  statement  of  the 
law.  It  must  follow  that  Judge  Watts  had 
no  jurisdiction  to  hear  and  determine  the  is- 
sues in  the  mandamus  proceedings  in  a  counr 
ty  other  than  that  In  which  the  respondent 
in  such  proceedings  resided.  It  does  not  ap- 
pear that  any  objection  was  made  to  the  ju- 
risdiction of  Judge  Watts  on  the  hearing  of 
the  return  to  the  writ  of  mandamus,  but  it 
has  been  determined  that  a  question  of  Juris- 
diction may  be  first  raised  in  this  court 
Ware  t.  Henderson,  25  S.  C.  886;  Bell  t. 
Fludd,  28  S.  O.  313,  6  S.  B.  810. 

Furthermore,  this  was  a  proceeding  In 
criminal  contempt,  and  in  the  case  of  State 
V.  Nathans,  supra,  this  court  held  that  a 
judge  at  chambws  has  no  jurisdiction  to  pass 
judgment  or  sentence  for  criminal  contempt, 
except  such  as  may  be  committed  in  the  im- 
mediate presence  of  the  court 

Those  views  necessarily  work  a  reversal 
of  the  Judgment  appealed  from,  and  it  is 
deemed  improper  to  further  consider  the  ex- 
ceptions. The  order  adjudging  appellant  in 
contempt  is  therefore  set  aside  for  want  of 

•   jurisdiction. 


(70  S.  C.  271) 

WALKER  V.  CASSBLS  et  aL 

(Supreme  Court  of  South  Carolina.     Nov.  29, 

1904.) 

SAWTEB'S    UER  —  WAIVES— LIinTATIONS—PAT- 
1CENT&— APPEAL— BEVJEW. 

1.  A  sawyer  haa  a  Hen  on  lumber  sawed  for 
the  sawing  so  long  as  he  retains  possession 
thereof. 

2.  Where  the  sawing  of  certain  lumber  had 
been  completed,  and  toe  sawyers  had  left  the 
Jirroiind  without  leaving  any  agent  in  charge,  and 
plaintiff  staclced  the  lumber,  and  used  some  of 
it,  and  sold  a  considerable  portion  of  it  he  was 
in  possession,  and  any  lien  of  the  sawyers  was 
waived. 

3.  A  payment  on  a  note,  made  by  the  direction 
of  the  maker,  was  sufficient  to  prevent  the  bar 
ef  the  statute  of  limitations. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  88, 
Cent  Dig.  limlUtion  of  Actions,  (  623.] 

4.  Whether  a  judgment  was  entered  In  con- 
formity to  the  decree  In  the  case  cannot  be  first 
questioned  on  appeal. 

Appeal  from  Common  Pleas  Circuit  Ckniit 
of  Chester  County;  Townsend,  Judgeu 


Action  by  W.  N.  Walker  against  W.  W. 
Cassels  and  J.  U  Saunder&  From  the  de- 
cree, defendant  Cassels  appeiUa.     Modified. 

The  special  referee  made  the  following 
finding  and  conclusions,  among  others: 
"Third.  What  damages  has  the  plaintiff 
proven  against  the  defendant  Cassels  on  ac- 
count of  his  attempted  seizure  and  sale  of 
the  lumber  under  his  supposed  sawyer's  lien? 
Under  the  contract  for  sawing  the  defend- 
ants were  bailees  of  the  logs  and  lumber, 
and  by  the  common  law,  I  think,  had  a  claim 
or  lien  on  the  logs  and  lumber  committed  to 
them  for  their  bill  for  sawing,  so  long  as 
they  retained  actual  possession;  but.  If  they 
surrendered  possession  to  the  plaintiff  or 
other  party,  this  special  claim  or  lien  was 
waived  and  gone.  Edwards  on  Bailments, 
U  420^24.  No  stress  was  laid  by  either 
side  on  the  point  as  to  who  was  in  possession 
on  the  26th  of  October,  1901,  when  Cassels 
put  up  his  notices  and  advertised  the  lumber 
for  sale.  But  the  tendency  of  the  testimony 
is  to  show  that  plaintiff  was  in  possession. 
The  sawing  had  been  completed,  and  the 
sawyers,  so  far  as  I  gather  from  the  evi- 
dence, had  left  the  ground,  and  no  claim  is 
made  that  they  left  any  agent  In  charge. 
Plaintiff  had  stacked  the  lumber,  used  some 
of  it,  and  sold  a  considerable  portion  of  it, 
and  it  was  on  his  own  ground.  So  I  must 
conclude  he  was  in  possession,  and  any  lien 
the  defendants  may  have  once  been  entitled 
to  was  waived." 

Henry  &  McLure,  for  appellant  Caldwell 
&  Gaston,  for  appellee. 

OABT,  A.  J.  This  action  arises  out  of  a 
contract  between  the  parties  to  this  suit  fw 
the  sawing  of  a  large  quantity  of  lumber  for 
the  plaintiff,  and  an  attempt  on  the  part  of 
the  defendants  to  sell  said  lumber  under  an 
alleged  sawyer's  lien  to  pay  for  the  sawing. 
The  plaintiff  also  alleges  a  balance  due  by 
the  defendant  Cassels  on  a  note  as  an  offset 
to  the  sum  due  for  the  sawing.  The  com- 
plaint also  prayed  for  an  injunction,  which 
was  granted.  The  defendant  Cassels  ap- 
pealed from  the  judgment  of  the  circuit 
court 

The  first  question  presented  by  the  excep- 
tions is  whether  his  honor  the  circuit  Judge 
erred  In  his  finding  as  to  the  price  agreed 
upon  for  the  sawing  of  the  lumber.  The  find- 
ing of  the  S];)eclal  referee  was  sustained  by 
the  circuit  Judge,  and  it  has  not  been  made  to 
appear  to  us  that  the  preponderance  of  the 
testimony  Is  against  such  finding. 

The  next  question  for  consideration  Is 
whether  the  circuit  court  erred  in  its  ruling 
that  the  defendants  did  not  have  a  lien  <mi 
the  lumber  for  sawing  at  the  time  of  the  at- 
tempted seizure  thereof.  The  report  of  the 
special  referee  as  to  this  issue  was  sustained 
by  the  circuit  court  The  reasons  assign- 
ed by  the  special  referee  tor  concluding  that 
there  was  not  a  lien  at  the  time  mentloiied 
are  satisfactory  to  this  court 
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The  next  assignment  of  error  Is  on  the 
ground  that  the  circuit  judge  held  that  the 
plaintiff  was  entitled  to  damages  to  the 
amount  of  $50  hy  reason  of  the  unlawful 
seizure  of  the  lumber  by  the  defendant  Oas- 
sels.  The  special  referee  found  that  the 
plaintiff  was  only  entitled'  to  damages 
amounting  to  $5.  The  circuit  Judge  erred 
in  overruling  the  report  of  the  special  referee 
upon  this  issue.  The  reasons  assigned  by 
the  special  referee  are  satisfactory  to  this 
court  It  was  the  fact  that  the  lumber  had 
been  delivered  to  the  plaintiff  that  destroy- 
ed the  defendant's  lien  for  the  sawing.  The 
injury  to  the  lumber  took  place  after  the  de- 
livery; therefore  the  defendants  were  not 
responsible  therefor.  Doeier  t.  Johnston,  2 
Hill,  2d7. 

The  next  question  is  whether  there  was 
error  in  holding  that  the  note  executed  by 
Cassels  was  not  barred  by  the  statute  of 
limitations.  The  payment  on  the  note  was 
made  by  the  direction  of  Cassels,  and  this 
necessarily  prevented  the  bar  of  the  statute. 

The  last  question  is  whether  the  Judg- 
ment was  entered  in  conformity  with  the 
decree.  The  circuit  court  has  not  ruled  up- 
on this  question,  and  it  cannot  be  made  in 
the  first  instance  in  this  court. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  afl9rmed,  ex- 
cept in  the  particular  hereinbefore  mention- 
ed, and  that  it  be  modified  in  that  respect 


(70  s.  c.  aB6) 

BUTTON  v.  CATAWBA  POWBR  CO. 

(Sapreme  Court  of  South  Carolina.     Nov.  29, 

1904.) 

OOMPIJLIlfT— AICXIVDICKNT—NKW  TBIAL. 

1.  Under  Code  Civ.  Proc.  1902,  §  194,  giving 
large  powers  of  amendment  the  exercise  of  such 
powers  by  the  allowance  of  an  amendment  of 
complaint  after  verdict  and  new  trial  ordered 
will  not  be  disturbed,  where  the  amendment  was 
material  to  the  case,  which  had  been  defectively 
stated,  and  did  not  substantially  change  the 
cause  of  action. 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;  Townsend,  Judge. 

Action  by  A.  B.  Sutton,  against  the  Ca- 
tawba Power  Company.  Prom  an  order  per- 
mitting plaintiff  to  amend  his  complaint,  de- 
fendant appeals.    Affirmed. 

Wilson  &  Wilson,  for  appellant  Jas.  F. 
Hart,  for  appellee. 

JONES,  J.  This  is  an  appeal  from  an  or- 
der of  Judge  Townsend  allowing  the  com- 
plaint to  be  amended  after  a  new  trial  or- 
dered by  Judge  Dantzler.  The  original  com- 
plaint relevant  to  the  amendatory  matter 
was  as  follows: 

"(8>  That  on  and  before  the  18th  day  of 
April,  1901,  the  defendant  herein  began  the 
construction  of  a  dam  from  the  east  bank 
of  Catawba  river,  about  three  hundred  yards 
above  plaintiff's  lands,  for  the  purpose  of 
Impeding  and  storing  the  waters  of  said 


river;  and  also  on  the  west  side  of  said 
river,  at  a  pojLnt  a  short  distance  below  where 
the  unfinished  dam  projected  into  the  same, 
had  built  of  stone  and  timber  an  extensive 
structure  known  as  a  'cofferdam,'  of  a  height 
of  about  thirty  feet  which  extended  from 
the  west  bank  of  said  river  to  and  beyond 
the  middle  thereof  one  hundred  and  fifty 
feet 

"(4)  That  owing  to  the  wanton  and  neg- 
ligent manner  in  which  said  cofferdam  was 
constructed,  and  without  due  regard  to  the 
rights  of  plaintiff  herein,  the  flood  waters 
of  said  Catawba  river  were,  on  or  about  the 
said  18th  day  of  April,  1901,  and  days  fol- 
lowing, thereby  diverted  from  their  proper 
channel  by  the  obstructions  aforesaid,  and 
were  tamed  with  great  force  and  in  great 
volume  upon  and  across  the  la^ds  of  plain- 
tiff, tearing  away  protective  embankments, 
tearing  up  and  washing  off  the  soil,  and  de- 
positing sand  and  other  worthless  substan- 
ces thereon,  and  rendering  a  large  part  of 
the  same  unfit  for  cultivation,  and  of  no 
value  whatever. 

"(6)  That  by  reason  of  said  continued  cof- 
ferdam obstruction  in  said  river,  which  was 
subsequently,  in  the  early  summer  of  1901, 
built  and  extended  yet  further  into  and 
across  said  river,  the  flood  waters  of  said 
river  thereafter  continued  to  be  diverted 
from  their  proper  channel,  and  were  driven 
over  and  across  plaintHTs  lands,  tearing 
up  and  carrying  away  the  soil  of  other  por- 
tions of  her  said  lands,  and  depositing  other 
sand  and  worthless'  substances  thereon,  and 
rendering  other  large  portions  thereof  unfit 
for  cultivation  or  other  use. 

"(6)  That  said  cofferdam  obstruction  of  the 
height  aforesaid  is  yet  standing  from  the 
west  bank  into  and  partly  across  the  said 
river,  and  is  daily  being  extended  further 
into  and  across  the  same.  And  plaintiff  al- 
leges that  by  reason  of  the  natural  embank- 
ments protecting  her  said  lands  from  flood 
waters  having  been  destroyed  as  herein  al- 
leged, and  by  reason  of  the  continued  diver- 
sion of  said  river  from  its  natural  course  at 
seasons  of  flood,  the  remaining  portions  of 
her  said  lands  will  be  destroyed  and  ren- 
dered valueless. 

^'(7)  And  plaintiff  alleges  that  she  has  sus- 
tained injury  and  damage  to  the  value  of 
her  said  lands  and  the  income  and  profits  ac- 
cruing therefrom  by  reason  of  the  negligent 
and  improper  construction  of  the  said  dam 
and  cofferdam,  in  disregard  of  her  rights 
and  of  defendant's  duty,  to  the  amount  of 
ten  thousand  dollars." 

The  complaint  as  amended  reads  as  f61- 
lows: 

"(8)  That  prior  to  the  18th  day  of  April, 
1901  (as  it  was  authorized  by  statute  to  do, 
subject  to  the  provision  that  it  should  be 
liable  for  all  damages  caused  by  its  so  do- 
ing), the  defendant  herein  began  the  con- 
struction of  a  dam  across  the  said  Catawba 
river  from  the  east  bank  of  the  rivtf  about 
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three  hundred  yards  above  plaintiff's  lands, 
for  the  purpose  of  impeding  and  storing  the 
waters  of  said  riyer;  and  also  to  the  west 
side  of  said  river  at  a  point  a  short  distance 
below  where  the  unfinished  dam  projected 
into  the  same,  had  built  of  stone  and  tim- 
ber an  extensive  structure  known  as  a  'cof- 
ferdam,* of  a  height  of  about  thirty  feet, 
which  extended  from  the  west  bank  of  said 
river  to  and  beyond  the  middle  thereof  one 
hundred  and  fifty  feet. 

"(4)  That,  owing  to  the  construction  of  the 
said  dam  and  cofferdam  In  the  said  navigable 
stream  and  to  the  wanton  and  negligent  man- 
ner In  which  said  dam  and  cofferdam  were 
constructed,  without  due  regard  to  the  rights 
of  plaintiff  herein,  the  waters  and  flood  wa- 
ters of  said  Catawba  river  were,  on  or  about 
the  said  18th  day  of  April,  1901,  and  days 
following,  diverted  from  their  proper  chan- 
nel by  the  obstructions  aforesaid,  and  were 
turned  with  great  force  and  in  great  volume 
upon  and  across  the  lands  of  plaintiff,  tear- 
ing away  protective  embankments,  tearing 
up  and  washing  off  the  soli,  and  depositing 
sand  and  other  worthless  substances  on  the 
land,  rendering  a  large  part  of  the  same  unfit 
for  cultivation,  and  of  no  value  whatever. 

**(5)  That  by  reason  of  said  continued  cof- 
ferdam construction  In  said  river,  which  was 
subsequently,  in  the  early  summer  of  1901, 
built  and  extended  yet  further  into  and 
across  said  river,  the  flood  waters '  of  said 
river  thereafter  continued  to  be  diverted 
from  their  proper  channel,  and  were  driven 
over  and  across  plaintiff's  said  lands,  tearing 
up  and  carrying  away  the  soil  of  other  por- 
tions of  her  said  lands,  and  depositing  other 
sand  and  worthless  substance  thereon,  and 
rendering  other  large  portions  thereof  unfit 
f6r  cultivation  or  other  use. 

*'(6)  That  said  cofferdam  obstruction  of  the 
height  aforesaid  is  yet  standing  from  the 
west  bank  into  and  partly  across  the  said 
river,  and  is  daily  being  extended  further  in- 
to and  across  the  same.  And  plaintiff  alleges 
that  by  reason  of  the  natural  embankments 
protecting  her  said  lands  from  flood  waters 
having  been  destroyed,  as  herein  alleged,  and 


by  reason  of  the  continued  diversion  of  said 
river  from  its  natural  course  at  seasons  of 
flood,  the  remaining  portions  of  her  said 
lands  will  be  destroyed  and  rendered  ▼aloe- 
less. 

**(7)  And  plaintiff  alleges  that  she  sustain- 
ed injury  and  damage  through  the  injury 
and  damage  to  her  said  lands  and  the  lessen- 
ing of  the  income  and  profits  accruing  there- 
from by  reason  (of  the  construction  of  the 
said  dam  and  cofferdam),  and  the  negligent 
and  wanton  manner  of  their  construction, 
in  disregard  of  hei:  rights  and  of  the  defend- 
ant's duty,  to  the  amount  of  ten  thousand 
($10,000)  dollars." 

In  permitting  the  amendment  the  court 
said:  "It  is  not  intended  by  this  order,  nor 
is  it  the  true  meaning  of  the  order,  to  add 
a  third  cause  of  action  to  the  complaint,  bas- 
ed upon  the  mere  construction  of  the  dam. 
The  amendment  is  allowed  for  the  purpose  of 
stating  more  clearly  the  plaintiff's  alleged 
causes  of  action  for  (1)  constructing  the  dam 
and  cofferdam  without  due  regard  to  the 
rights  of  the  plaintiff,  and  (2)  constructing 
the  dam  and  cofferdam  in  a  negligent  and 
wanton  manner." 

The  question  raised  by  the  exceptions  is 
whether  the  allowance  of  the  amendment  per- 
mitted plaintiff  to  insert  a  new  cause  of  ac- 
tion. While  the  Ck>de  of  Civil  Procedure  of 
1902  does  not  authorize  the  substitution  of  a 
new  cause  of  action  by  way  of  amendment, 
yet  section  194  gives  very  large  powers  of 
amendment,  and  the  exercise  of  such  powers 
will  not  be  disturbed  except  for  abuse  of  dis- 
cretion. Ruberg  v.  Brown,  50  S.  C.  397,  27 
S.  E.  873.  The  amendment  pn^posed  should 
be  material  to  the  case,  which  has  been  de- 
fectively stated,  and  must  not  substantially 
change  the  cause  of  action.  Proctor  v.  Rail- 
way, 64  S.  C.  49,  42  S.  E.  427.  We  do  not 
think  that  the  amendment  allowed  amounts 
to  the  insertion  of  a  distinctly  new  cause  of 
action,  but  falls  within  the  rule  permitting 
amendments  "by  Inserting  other  allegations 
material  to  the  case." 

The  judgment  of  the  circuit  court  la  af- 
firmed. 
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FOSTER  ▼.  PHINIZT  et  aL 

(Supreme  Court  of  Georgia.    Jan.  27,  1005.) 

BXOPBNINO   DBCBEB— OBJECTIONS  TO   BEliSDXBB 

— WAIVBB.  • 

l.The  facts  disclosed  by  the  record  present  a 
meritorious,  case  for  the  reop^iing  of  the  decree. 

2.  While  parties  cannot  by  consent  confer  ju- 
risdiction upon  a  court  which  has  none,  they 
may,  either  expressly  or  by  their  conduct,  waive 
objections  to  remedies  pursued  in  courts  having 
jurisdiction  of  the  subject-matter. 

3.  The  objection  to  the  remedy  pursued  not 
being  made  in  the  proper  manner,  and  not  being 
insisted  upon  in  the  court  below,  and  the  case 
having  been  heard  and  determmed  upon  its 
merits  widiout  reference  to  such  objection^  a 
waiver  in  reference  to  the  remedy  resulted. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Morgan  Coun- 
ty; H.  G.  Lewis,  Judge. 

Action  by  one  Tumbull  against  F.  O.  Foo- 
ter and  others,  in  whicb  one  Phlnlsy  was 
made  a  party.  The  application  of  Mra 
Pauline  Foster  to  be  made  a  party  was  de- 
nied, and  decree  rendered,  and  thereafter 
she  filed  an  application  prajrlng  that  she  be 
made  a  party,  and  that  the  decree  be  reopen- 
ed and  amended.  This  application  was  de- 
nied, and  Foster  brings  error.    Reversed. 

Saml.  H.  Sibley,  for  plaintiff  in  error.  Q. 
L.  WilUford  and  George  &  Anderson,  for  de^ 
f  endants  In  error. 


COBB,  J.  Mrs.  Tumbull  and  three  Fos- 
ters were  tenants  in  common  of  a  tract  of 
land,  in  which  each  was  entitled  to  an  undi- 
vided one-fourth  interest  It  was  agreed  that 
F.  C.  and  L.  H.  Foster  should  cultivate  the 
land  and  make  certain  imi^ovements,  and 
from  the  rents  and  profits  reimburse  them- 
selves for  the  sums  which  they  might  thus 
expend.  Mrs.  Tumbull  filed  an  application 
for  partition,  and  the  two  Fosters  ^bove  re- 
ferred to  filed  a  plea  in  which  they  set  forth 
the  agreement  that  they  had  made  improve- 
ments, and  that  they  had  not  been  reimburs- 
ed thwefor.  While  this  case  was  pending, 
Phlnizy  became  the  owner  of  the  interest  of 
F.  W.  Foster  in  the  land,  and  was  made  a 
party,  and  the  name  of  F.  W.  Foster  stricken 
from  the  case.  A  decree  was  rendered  pro- 
viding for  a  division  of  the  land  into  four 
parcels;  the  decree  reciting  the  amount  that 
was  still  unpaid  for.lmprovements,  and  pro- 
viding that  one-fourth  of  this  amount  should 
be  chargeable  against  the  parcel  which  had 
been  set  apart  to  Phlnizy,  and  that  F.  C.  and 
L.  H.  Foster  should  have  a  special  lien  on 
the  land  for  its  payment  There  was  no 
personal  judgment  rendered  against  Phlnizy 
for  the  amount  To  this  decree  Mrs.  Tum- 
bull and  Phlnizy  excepted,  and  Mrs.  Pauline 
Foster,  the  dlvcwced  wife  of  L.  H.  Foster, 
filed  what  purported  to  be  a  cross-bill  of  ex- 
ceptions, complaining  of  the  refusal  of  her 
application  to  be  made  a  party  to  the  pro- 
ceeding. The  decree  was  afianned,  and  the 
bill  of  exceptions  sued  out  by  Mrs.  Pauline 
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Foster  was  dismissed  on  the  ground  tiiat  no 
ruling  had  been  made  in  the  court  below  on 
her  application  to  be  made  a  party  to  the 
proceeding.  Turnbull  v.  Foster,  116  Ga.  765, 
43  S.  B.  42.  Subsequtotly,  on  January  27, 
1903,  Mrs.  Foster  filed  an  application  to  be 
made  a  party  to  the  case,  and  prayed  that 
the  decree  be  reopened  and  amended  so  as 
to  set  up  certain  rights  which  she  claimed 
against  her  former  husband,  L.  H.  Foster. 
Upon  this  application,  scire  facias  was  issued 
and  served  upon  the  parties  to  the  decree. 
Phini^  filed  an  answer,  in  which  he  al- 
leged that  Mrs.  Foster  should  not  be  allowed 
to  become  a  party  for  the  reason  that  the 
case  had  been  disposed  of  by  a  final  decree, 
and  for  the  f luilier  reason  that  he  was  enti- 
tled, under  a  Judgment  against  L.  H.  Fos- 
ter, to  the  amount  which  the  decree  provided 
should  be  charged  against  the  land  set  apart 
to  him;  the  basis  of  this  claim  being  fully 
set  forth  in  the  answer.  Mrs.  Foster  filed 
a  reply  to  Phinlzy's  answer,  in  which  she 
set  forth  in  detail  the  grounds  upon  which 
she  claimed  that  the  amount  due  her  former 
husband  should  be  decreed  to  her.  Upon 
these  pleadings  the  case  came  on  to  be  tried 
by  the  judge  upon  an  agreed  statement  of 
facts,  and,  after  hearing  argument,  an  order 
was  passed  denying  and  overruling  the  appli- 
cation of  Mrs.  Foster.  From  the  agreed 
statement  of  facts,  the  following  appears: 
L.  H.  Foster  and  his  wife  separated  in  May, 
1S94.  Suit  for  divorce  was  thereafter  filed, 
and  on  January  8,  1895,  a  judgment  was  ren- 
dered, awarding  Mrs.  Foster  a  specific 
amount  per  month  as  temporary  alimony. 
On  March  11, 1898,  a  final  judgment  was  ren- 
dered, granting  a  divorce  and  decreeing  to 
her  the  sum  of  $2,500  as  permanent  alimony, 
and  that  she  have  a  si)eclal  Hen  upon  certain 
property  embraced  in  the  schedule  filed  with 
the  application  for  divorce;  the  one-fourth 
interest  in  the  land  above  referred  to  being 
embraced  therein,  as  well  as  other  property, 
including  notes  and  accounts.  The  amount 
now  in  controversy  (that  is,  the  sum  charged 
against  the  land  set  apart  to  Phlnizy)  was 
not  in  terms,  referred  to  in  the  schedule  or 
the  decree;  and  no  language  was  broad 
enough  to  embrace  it,  unless  a  general  ref- 
erence to  notes  and  accounts  would  accom- 
plish this  purpose.  L.  H.  Foster  had  been 
Insolvent  since  January  9,  1897,  and  all  of 
his  property,  except  the  amount  now  in  con- 
troversy, has  been  absorbed  by  Judgments 
which  have  priority  over  the  judgment  of 
Mrs.  Foster.  The  partition  inoceedlng  was 
filed  March  3,  1896,  and  the  answer  of  L. 
H.  and  F.  C.  Foster,  claiming  a  lien  on  the 
share  of  F.  W.  Foster,  was  filed  during  the 
same  month.  On  January  9, 1897,  L.  H.  Fos- 
ter executed  four  promissory  notes,  payable 
to  F.  C.  Foster,  which  notes  were  indorsed 
by  the  latter  to  F.  W.  Foster,  and  by  him 
to  Phlnizy,  before  maturity,  as  additional  se- 
curity for  a  pre-existing  debt  of  F.  W.  Fos- 
ter to  Phlnizy.    These  notes  were  made  witii- 
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out  consideration,  merely  for  the  accommoda- 
tion of  F.  W.  Foster,  but  Phinizy  bad  no  no- 
tice of  this  fact  Phinizy  obtained  Judg- 
ment on  these  notes  In  March,  1900,  and  the 
execution  Issued  thereon  was  entered  on  \he 
general  execution  docket  on  March  16,  1900. 
On  November  23,  1900,  L.  H.  Foster  made  a 
written  assignment  to  Mrs.  Foster  of  the 
claim  which  he  had  under  the  partition-  de- 
cree against  the  land  set  ai>art  to  Phinizy. 
At  this  time  Mrs.  Foster  had  no  actual  no- 
tice of  Phlnizj*8  claim  against  her  former 
husband.  Written  notice  of  this  assignment 
was  given  to  the  then  attorney  of  record  of 
Phinizy  on  November  25,  1904.  On  Novem- 
ber 11,  1902,  Phinizy  sold  the  land  set  apart 
to  him,  conveying  the  same  with  warranty, 
and  the  purchaser  from  Phinizy  has  since 
sold  to  others. 

1.  The  claim  which  L.  H.  Foster  had 
against  F.  W.  Foster  on.  account  of  im- 
provements made  under  the  contract  above 
referred  to,  and  which  was  in  the  partition 
decree  asserted  against  the  land  set  apart 
to  Phinizy,  was  a  mere  chose  in  action.  L. 
H.  Foster,  under  the  decree,  recovered  his 
full  interest  in  the  land  as  such;  and  his 
recovery  for  improvements  was  not  a  re- 
covery of  land  in  any  sense,  but  a  recovery 
of  a  debt  which  F.  W.  Foster  owed  to  him, 
and  which  was,  under  the  facts  of  the  case, 
decreed  to  be  chargeable  against  the  in- 
terest of  F.  W.  Foster  in  the  land.  Being 
a  mere  chose  in  action,  no  judgment  lien 
attached  thereto;  and  it  was  therefore  under 
the  control  of  L.  H.  Foster,  as  against  his 
judgment  creditors  of  every  class,  until  they, 
either  by  garnishment  or  other  appropriate 
remedy,  either  at  law  or  in  equity,  brought 
the  same  before  a  court  having  jurisdiction 
to  adjudicate  the  rights  of  creditors  therein. 
Until  this  was  done,  L.  H.  Foster  had  the 
right,  under  the  law,  to  dispose  of  the  same 
for  value,  provided  the  transaction  in  which 
he  did  it  was  not  entered  into  for  the  pur- 
pose of  defrauding  his  creditors,  and  there 
was  no  creditor  who,  at  the  time  he  disposed 
of  it,  had  an  equity  against  him  which  could 
be  asserted  against  the  transferee.  If  the 
assignment  to  his  former  wife  was  made  in 
good  faith  and  for  value,  It  passed  to  her 
the  title  to  the  chose  In  action,  but  she  took 
it  subject  to  any  existing  equities  which  F. 
W.  Foster  or  his  assignee  might  have  had 
against  her  former  husband.  There  Is  no 
evidence  that  the  assignment  was  made  with 
any  fraudulent  intent.  Mrs.  Foster  was  a 
purchaser  for  value,  the  consideration  being 
the  judgment  which  she  had  against  her 
former  husband  for  alimony.  Neither  F. 
W.  Foster  nor  Phinizy  had  any  claim  against 
L.  H.  Foster  at  the  time  the  partition  pro- 
ceedings were  begun,  or  at  the  time  the 
plea  setting  up  the  claim  for  improvements 
was  filed.  Neither  had  a  right  of  legal  set- 
ofT,  and,  if  Phinizy  has  any  right  of  set-ofiT 
at  all,  it  is  one  which  the  aid  of  a  court  of 
equity  is  necessary  to  enforce.    In  the  aa- 


sertion  of  every  equitable  right,  the  one  who 
asserts  it  must  give  effect  to  all  the  equita- 
ble rights  of  his  adversary  in  the  property  in 
controversy,  and  hence  this  controversy  is 
to  be  determined  according  to  equitable  prin- 
ciples.* Mrs.  Foster  is  the  holder  of  the  legal 
title  to  the  chose  in  action  under  her  as- 
signment, and,  if  her  equities  are  superior 
or  even  equal  to  those  of  Phinizy,  the  law 
will  prevail,  and  the  legal  title  acquired  by 
the  assignment  wUl  control  the  determina- 
tion of  the  issue.  The  liens  of  none  of  the 
judgments  have  attached  to  the  property  in 
controversy,  and  the  dates  of  the  judgments 
are  therefore  immaterial.  The  case  is  to  be 
dealt  with  as  if  the  fund  were  before  the 
court  under  a  proceeding  in  the  nature  of 
an  equitable  garnishment  Mrs.  Foster  has 
acquired  no  superior  right  by  being  the 
older  judgment  creditor.  She  has  acquired 
a  right  by  her  assignment  which  will  be 
controlling  in  her  favor  unless  Phinizy  has 
an  equity  which  would  override  her  legal 
titie.  Mrs.  Foster  is  a  purchaser  for  value 
of  the  chose  in  action.  So  far  as  her  rights 
are  concerned,  Phinizy  is  not  to  be  treated 
as  a  purchaser  for  value  of  the  note  of  L. 
H.  Foster.  It  was  taken  as  collateral  se- 
curity for  a  pre-existing  debt  He  paid  no 
new  consideration  for  it,  he  parted  with 
nothing,  and  his  status  was  not  changed. 
No  matter  what  might  be  his  rights  as 
against  L.  H.  Foster  in  reference  to  a  plea 
of  no  consideration,  certainly  as  against  the 
rights  of  Mrs.  Foster  he  is  to  be  treated  as 
a  mere  volunteer.  The  contest,  therefore, 
is  between  Mrs.  Foster,  as  a  purchaser  for 
value,  and  Phinizy,  as  a  mere  volunteer; 
and,  under  such  circumstances,  the  rule  in 
equity  is  as  old  as  equity  jurisprudence  it- 
self. By  the  judgment  against  L.  H.  Fos- 
ter he  acquired  no  legal  lien  against  the 
property  in  controversy,  and,  not  having  ex- 
pended auy thing  in  order  to  obtain  the  note 
against  L.  H.  Foster,  he  has  nothing  which 
would  give  him  a  standing  in  a  court  of 
equity.  He  has  no  rights,  either  legal  or 
equitable,  which  would  prevail  over  the  legal 
right  of  Mrs.  Foster  as  the  assignee  of  the 
chose  In  action  which  her  former  husband 
had  against  the  land  formerly  owned  by  F. 
W.  Foster. 

2,  3.  If  a  proper  objection  had  been  made 
in  a  proper  manner  to  the  court's  entertain- 
ing the  application  of  Mrs.  Foster  to  reopen 
tiie  decree,  to  which  she  was  not  a  party, 
and  the  judge  had  refused  the  application 
on  this  ground,  an  affirmance  of  the  judg- 
ment would  probably  have  resulted.  While 
parties  by  consent  cannot  confer  jurisdictioo 
upon  a  court  In  reference  to  a  matter  of 
which  the  court  has  no  jurisdiction,  they 
may,  either  expressly  ot  by  their  conduct 
waive  an  objection  to  a  remedy  asserted  in 
a  court  having  jurisdiction,  but  which  would 
be  held  to  have  been  an  improper  remedy  if 
a  timely  objection  had  been  made.  Coston 
T.  Dudley,  65  6a.  252.     Phlniz^y,  in  his  an- 
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swer  to  the  scire  facias,  alleged  tbat  Mrs. 
Foster's  application  should  not  be  granted, 
because  she  was  not  a  party  to  the  decree 
which  she  was  seeing  to  reopen,  J>ut  this 
was  not  proper  subject-matter  of  an  answer. 
All  of  the  facts  necessary  to  a  determination 
of  this  question  appeared  upon  the  face  of 
the  proceeding,  and  objection  to  the  remedy 
should  hare  been  made  either  by  demurrer 
or  motion  to  dismiss.  Qlv.  Code  1895,  9 
5049;  Jones  y.  McNealy,  114  Oa.  393,  40  & 
B.  248;  Mathis  y.  Fordham,  114  Ga.  369,  40 
S.  E.  324;  Kelly  y.  Btrouse,  116  Ga.  883,  43 
S.  B.  280.  While  the  cases  Just  dted  related 
to  an  ordinary  action  begun  by  petition  and 
process,  the  principle  of  the  decisions  Is  ap- 
plicable to  the  pleadings  in  any  proceeding; 
the  general  rule  in  all  cases  being  that  is- 
sues of  law  must  be  raised  either  by  demur- 
rer or  motions  In  the  nature  of  a  demurrer, 
and  that  an  answer  Is  not  the  appropriate 
way  to  bring  such  matters  before  the  court 
In  addition  to  this,  it  Is  clear  from  the  rec- 
ord that  the  parties,  by  the  way  In  which 
they  dealt  with  the  case  in  the  court  below, 
waived  any  objection  to  the  remedy  pur- 
sued, and  that  the  judge  acquiesced  In  this 
waiver.  The  fact  that  Mrs.  Foster  was  not 
a  party  to  the  decree  which  she  was  seek- 
ing to  reopen  appears  in  her  application,  and 
the  hearing  was  had  upon  an  agreed  state- 
ment of  facts  which  was  entirely  foreign  to 
the  qnestion  that  she  was  not  properly  In 
court;  and  in  this  court  counsel  for  the  de- 
fendants in  error  does  not,  in  his  brief,  refer 
to  that  portion  of  the  answer  which  raises 
objections  to  the  form  of  remedy  pursued. 
The  waiver  was  complete  in  the  court  below, 
and  no  disposition  was  manifested  in  this 
court  to  avoid  fhe  efiTects  resulting  from  its 
existence.  The  order  of  the  judge  is  entirely 
consistent  with  the  view  that  he  passed  up- 
on the  merits  of  the  case,  and  did  not  refuse 
the  application  on  the  ground  that  the  wrong 
remedy  was  pursued. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

f 

(70  S.  C.  ZVt) 

BWART  V.  BOWMAN.* 

(Supreme  Court  of  South  Carolina.     June  13, 

1904.) 

SPECIFIO  PBRFOBMANCE— DEFENSES. 

1.  Under  a  contract  to  purchase  a  half  intei^ 
est  "in  remainder,  reversion  or  of  whatever  na- 
ture the  same  may  be,"  the  purchaser  cannot 
decline  to  comply,  on  tender  of  a  deed  not  ob- 
jectionable in  form,  on  the  ground  that  the  title 
attempted  to  be  conveyed  is  not  good,  where  he 
knew  at  the  time  of  making  the  contract  the 
defect  claimed. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Newberry  County;    Aldrlch,  Judge. 

Action  by  William  F.  Bwart  against  Katie 
E.  Bowman.  From  an  order  dismissing  the 
complaint,  plalntlfT  appeals.    Reversed. 

•Bahearing  denied  December  8»  UOi. 


Johnstone  k  Welch,  for  appellant  Lam- 
bert W.  Jones,  for  respondent. 

GART,  A.. A.  J.  This  is  an  action  for  the 
specific  performance  of  a  written  contract, 
and  was  commenced  on  the  2d  day  of  July, 
1902,  by  service  on  the  defendant  of  the  sum- 
mons and  complaint  The  agreement  upon 
which  the  action  is  based  is  as  follows: 

"State  of  South  Carolina,  Newberry  Coun- 
ty.   This  memorandum  wltnesseth: 

"(1)  That  I,  Katie  E.  Bowman,  do  hereby 
promise,  agree  and  bargain  to  purchase  of 
William  F.  Ewart  his  one-half  interest  in 
remainder,  reversion,  or  of  whatever  nature 
the  same  may  be.  In  the  following  described 
real  estate,  to  wit:    •    •    • 

"(2)  ThBt  I  agree^  promise  and  bargain  to 
pay  to  William  F.  Ewart  for  said  one-half 
interest  the  sum  of  five  hundred  dollars,  the 
same  to  be  paid  or  secured  to  be  paid  when- 
ever a  proper  deed  of  conveyance  is  tendered 
me,  and  conveying  a  valid  title  thereto. 

"(3)  That  I,  William  F.  Ewart,  do  hereby 
accept  the  foregoing  offer  of  Mrs.  Katie  B. 
Bowman,  and  do  hereby  agree,  promise  and 
bargain  to  forthwith  make  a  proper  deed  of 
conveyance  to  her  for  said  one-half  Interest, 
she  to  pay  the  purchase  price  or  secure  the 
same  whenever  I  tender  to  her  said  proper 
deed  of  conveyance. 

"In  witness  whereof,  we  hereunto  set  our 
hands  and  seals,  this  11th  day  of  June,  1902. 
Katie  E.  Bowman,  Wm.  F.  Ewart 

"Signed,  sealed  and  delivered  in  the  pres- 
ence of  M.  E.  Abrams,  J.  W.  Hipp." 

The  complaint,  after  reciting  the  facts  of 
this  agreement,  alleges:  "That  thereafter 
the  plaintiff  tendered  to  the  defendant  a 
proper  deed  of  conveyance  for  said  interest 
in  said  land,  which  deed  she  declined  to  ac- 
cept, and  also  declined  to  pay  said  considera- 
tion of  $500,  which  she  had  agreed  and  prom- 
ised to  pay  in  said  contract;  her  refusal  to 
accept  said  deed  and  to  pay  said  money  be- 
ing based  upon  the  ground  that  good  title  to 
said  Interest  could  not  be  conveyed  to  her  by 
the  plaintiff,  all  of  which  will  fully  appear 
by  reference  to  the  grounds  of  her  objection, 
hereto  annexed,  and  marked  'Exhibit  B,*  and 
made  a  part  of  this  complaint" 

The  grounds  of  objection  referred  to  in 
the  answer  are  contained  in  a  letter  written 
by  the  defendant  on  the  12th  of  June,  1902, 
which  is  as  follows: 

"Newberry,  S.  C,  June  12,  1902.  Mr.  Wm. 
F.  Bwart,  Newberry,  S.  C. — Dear  Brother: 
This  is  to  inform  you  formally  that  I  will 
not  accept  the  deed  tendered  me  for  the 
property  mentioned  and  described  in  the 
written  agreement  to  purchase,  signed  by 
you  and  me  on  June  11th,  1902. 

**The  grounds  for  my  refusal  to  comply 
with  the  terms  of  said  memorandum  are 
these: 

"(1)  I  am  advised  that  there  is  a  serious 
question  as  to  whether  the  title  you  tendered 
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me  to  tbls  property  Is  good  or  valid;  no  ob- 
jection, however,  to  the  form  and  substance 
of  yoor  proffered  deed»  but  to  the  title  it  at- 
tempts to  convey. 

"(2)  I  am  advised,  also,  th&t  there  is  a 
serlons  qnestlon  as  to  your  being  able  at  this 
time  to  make  a  good  or  valid  title  to  said 
property.  The  cloud  upon  this  title  above  re- 
ferred to  is,  so  I  am  impressed,  that  this 
lot  or  premises  has  been  held  by  the  town 
of  Prosperity,  S.  C,  adversely  to  you  for 
twenty  years — indeed,  over  forty  years. 

**Yours  very  truly,  K.  B.  Bowman." 

The  answer  of  the  defendant  admits  the 
execution  of  the  contract  of  purchase  of  the 
interest  of  the  plaintiff  in  the  lot  described 
in  paragraph  1  of  the  complaint  The  an- 
swer also  admits  that  the  defendant  refused 
to  accept  a  deed  from  plaintiff,  and  gave 
her  reasons  in  writing  to  plaintiff,  as  shown 
in  Exhibit  B,  which  she  insists  are  good  and 
sufficient  reasons  for  her  not  accepting  and 
paying  for  such  title  as  plaintiff  can  now 
give  or  offer  her  to  said  lot,  as  shown  in 
Exhibit  O.  The  answer  further  alleges  that 
plaintiff  once  had  good  and  valid  titles  un- 
der the  deed  from  James  Graham  to  De 
Witt  C.  Graham,  trustee,  yet  he  has  long 
since  allowed  said  title  to  lapse  and  become 
extinct;  by  reason  of  the  lapse  of  time  the 
said  premises  have  been  used  adversely  to 
his  interest,  continuously,  and  to  that  of  this 
defendant  as  well,  amounting  to  48  years 
nearly,  from  1853,  the  date  of  deed  to  De 
Witt  G.  Graham,  trustee,  to  present  time; 
that  she  is  advised  that  plaintiff  cannot  now 
give  her  good  and  valid  and  sufficient  title  to 
■aid  lot,  and  hence  cannot  lawfully  insist 
upon  her  accepting  any  title  from  him,  nor 
paying  him  said  sum  of  $500. 

The  cause  was  tried  on  circuit  by  Judge 
James  Aldrich  on  an  agreed  state  of  facts, 
and  on  the  27th  day  of  February,  1903,  he 
filed  a  decree  dismissing  the  plaintiff's  com- 
plaint, with  costs,  upon  the  ground  that  the 
lot  described  in  plaintiff's  complaint  had 
been  held  by  others  adversely  to  plaintiff 
for  a  statutory  period,  and  that  the  right  of 
plaintiff  to  the  possession  was  barred,  and 
that  the  title  tendered  by  him  to  defendant 
is  not  a  good  and  sufficient  conveyance  of 
said  lot.  From  this  decree  the  plaintiff  ap- 
peals to  this  court  upon  five  exceptions,  as 
follows: 

"(1)  The  court  erred  in  decreeing  that  the 
title  tendered  by  the  plaintiff  to  the  defend- 
ant was  not  a  good  and  sufficient  conveyance 
of  the  lot  in  question. 

"(2)  That  the  court  erred  in  decreeing  that 
the  complaint  herein  be  dismissed. 

"(3)  That  the  court  erred  in  decreeing  that 
the  fee  to  the  lot  in  question  was  in  the  trus- 
tee, and  still  remains  in  him,  and  that  conse- 
quently all  who  claim  through  him  are 
barred. 

"(4)  The  court  erred  in  not  decreeing  that 
the  plaintiff,  uuder  the  deed  in  question,  had 
a  good  and  sufficient  title  to  the  said  lot* 


and,  this  being  so,  the  defendant  should  com- 
ply with  the  terms  of  her  purchase. 

"(5)  The  court  erred  in  not  decreeing  that 
the  defendant  should  specifically  perform  her 
contract  to  purchase  the  said  lot*' 

We  thinic  the  circuit  judge  was  in  error  in 
dismissing  the  plaintiiTs  complaint  The 
plaintiff,  by  his  agreement,  did  not  agree  to 
tender  to  defendant  a  good  and  sufficient 
conveyance  of  said  lot  On  the  contrary,  the 
defendant  obligated  herself  to  pay  the  plain- 
tiff $500  for  the  interest  of  the  plaintiff  in 
said  lot;  the  agreement  expressly  reciting, 
"That  I,  Katie  E.  Bowman,  do  hereby  prom- 
ise, agree  and  bargain  to  purchase  of  Wil- 
liam F.  Ewart  his  one-half  interest  in  re- 
mainder, reversion,  or  of  whatever  nature 
the  same  may  be  in  the  following  described 
real  estate,  to  wit:  ♦  ♦  •"  (Italics  mine.) 
The  deed  tendered  certainly  was  sufficient  in 
form  to  convey  all  the  interest  of  the  defend- 
ant in  said  lot  In  fact,  no  objection  ia  made 
to  the  deed  on  that  ground,  for,  in  the  letter 
of  defendant  setting  out  her  reasons  for  de- 
clining, she  expressly  states  and  disavows 
any  objection  to  the  form:  ''No  objection, 
however,  to  the  form  and  substance  of  your 
proffered  deed,  but  to  the  title  it  attempts  to 
convey."  The  defendant  does  not  ask  to  be 
relieved  from  her  contract  on  the  ground 
that  she  was  overreached  or  not  informed  as 
to  the  status  of  the  plaintiff's  title,  nor  that 
she  had  made  a  hard,  unreasonable,  or  un- 
conscionable bargain.  Nor  does  she  plead 
any  equity  that  would  entitle  her  to  be  re- 
lieved of  her  contract  She  is  a  sister  of  the 
plaintiff,  and  equal  owner  then  and  now  of 
whatever  interest  he  had.  She  knew  at  the 
time  she  purchased  the  interest  of  plaintiff 
that  the  defect  which  she  now  sets  up — ad- 
verse possession— existed,  tn  the  third  par- 
agraph of  her  answer  she  alleges:  "That 
the  said  plaintiff  once  bad  good  and  valid 
titles  under  said  deed  from  James  Graham 
to  De  Witt  G.  Graham,  trustee,  yet  he  has 
long  since  allowed  said  title  to  lapse  and  be- 
come extinct  By  reason  of  the  length  of 
time  the  said  premises  have  been  adversely 
used  to  his  interest  coiftinuously,  and  to  that 
of  this  defendant  as  well,  amounting  to 
forty-eight  years  nearly,  from  1853,  the  date 
of  deed  to  De  Witt  0.  Graham,  trustee,  to 
present  time."  In.  the  absence  of  any  allega- 
tion of  concealment,  misrepresentation,  or 
fraud,  we  think  the  defendant  should  com- 
ply with  her  agreement 

From  this  view  of  the  case,  it  is  not  neces- 
sary to  pass  upon  the  nature  of  the  interest 
the  plaintiff  would  take  under  the  trust  deed, 
nor  whether  title  could  be  acquired  by  an  ad- 
verse claimant  holding  prior  to  the  death  of 
the  life  tenant  Suffice  it  to  say  that  what- 
ever interest  the  plaintiff  has  or  will  have 
under  the  terms  of  the  deed  of  James  Gra- 
ham, trustee,  is  conveyed  by  the  deed  ten- 
dered by  him  to  the  defendant  in  this  case, 
and  that  interest  is  what  she  agreed  to  pur- 
chase. 
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It  Is  therefore  ordered  that  the  judgment 
of  the  circuit  court  be  reversed,  and  the  case 
be  remanded  to  the  circuit  court,  with  direc- 
tions to  issue  such  orders  as  may  require  the 
defendant  to  specifically  perform  her  con- 
tract as  prayed  for  in  plalntifTs  complaint 


(70  8.  C.  264) 

DENNIS  V.  ATLANTIC  COAST  LINE  E,  E, 

(Supreme  Court  of  South  Carolina.     Nov.  28» 

1904.) 

DEATH  BT  WRONOrUL  AOT— BAILBOAD  EMPLOTI 
—EXTENT  OF  BSIOEDT— UMITATIONB. 

1.  The  act  of  North  Carolina  of  1897  (Priv. 
LawH  N.  C.  1897,  p.  83,  a  56)  giving  a  remedy 
for  death  by  wrongful  act  to  any  employ^  of  a 
railroad  company  operated  in  the  state  is  only 
an  enlargement  of  the  Lord  Campbell  act  (Code 
N.  C.  Si  1498-1500),  and  must  be  construed 
with  it 

2.  An  action  will  lie  in  the  state  under  a 
statute  of  a  foreign  state  where  its  provisions 
are  not  contrary  to  those  of  the  state,  but,  as 
to  the  extent  of  the  remedy,  plaintiff  will  be 
governed  by  the  limitations  of  such  foreign  state. 

3.  The  provision  in  Lord  Campbeirs  act  of 
North  Carolina  (Code  N.  C.  {  1498)  that  a  fail- 
ure .to  commence  an  action  of  wrongful  death 
in  one  year  should  extinguish  the  right  con- 
ferred by  the  statute  applies  .to  an  action  under 
the  act  Drought  in  South  Carolina. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Florence  County;  Gage,  Judge. 

Action  by  Cornelia  A.  Dennis,  administra* 
triz  of  Frank  McGtowan,  against  the  Atlan- 
tic Coast  Line  Railroad.  From  judgment  sus- 
taining demurrer  to  complaint,  plaintiff  ap- 
peals.   AfSrmed. 

W.  F.  Clayton,  for  appellant  Wlllcox  & 
Willcoz,  for  respondent 


GARY,  A.  J.  Frank  McGowan,  a  resident 
of  South  Carolina,  was  an  engineer  in  the 
employment  of  the  defendant,  and  was  killed 
in  North  Carolina  by  the  wreck  of  an  engine 
he  was  running  on  the  10th  November,  1900, 
more  than  one  year  before  this  action  was 
commenced  by  his  administratrix.  It  is  al- 
leged that  the  death  of  the  intestate  was 
caused  by  defects  in  the  machinery  and  ap- 
pliances he  was  operating,  and  that  the  de- 
fendant had  notice  of  such  defects. 

An  agreement  between  counsel  is  set  out 
In  the  record,  in  which  appears  the  follow- 
ing statement:  "The  issue  is  as  to  whether 
the  plaintiff  was  barred  of  her  right  of  ac- 
tion in  this  state,  it  being  admitted  that,  un- 
der the  Lord  Campbell  act  of  North  Carolina, 
the  action  must  be  brought  within  one  year, 
while  in  the  state  of  South  Carolina  the  lim- 
itation was  two  years,  and  that  this  action 
was  brought  after  the  lapse  of  one  year  and 
within  two  years;  the  object  being  to  bring 
all  matters  before  this  court  on  this  one  ap- 
peal, and  to  save  several  appeals."  The  rea- 
son for  the  agreement  was  because  this 
question  would  not  otherwise  at  this  time 
have  been  properly  before  the  court 

The  appellant  contends  that  her  action 


f  was  brought  under  the  statute  of  North  Caro« 
lina  passed  in  1897;  that  it  was  independent 
of  the  Lord  Campbell  act  (Ck>de  N.  C.  {{  1498^ 
1500);  that  its  provisions  were  comprehen- 
sive enough  to  afford  relief  in  this  action; 
that  the  statute  of  limitations  pertains  mere- 
ly to  the  remedy,  and  is  governed  by  the  lex 
fort  That  statute  Is  as  follows:  "Section  1. 
That  any  servant  or  employee  of  any  railroad 
company  operating  in  this  state,  who  shall 
suffer  injury  to  his  person,  or  the  personal 
representative  of  any  servant  or  employee 
who  shall  have  suffered  death,  in  the  course 
of  his  service  or  employment  with  said  com- 
pany, by  the  negligence,  carelessness  or  in- 
capacity of  any  servant,  employee  or  agent 
of  the  company,  or  by  any  defect  in  the  ma- 
chinery, ways  or  appliances  of  the  company, 
shall  be  entitled  to  maintain  an  action 
against  such  company.*'  Priv.  Laws  N.  C. 
1897,  p.  83,  c.  56.  The  other  section  has  no 
application  to  this  case.  The  respondent  con- 
tends that  this  statute  is  but  an  enlargement 
of  the  provisions  of  the  Lord  Campbell  act; 
that  they  are  in  pari  materia,  and  must  be 
construed  together;  that  the  time  within 
which  the  action  must  be  brought  under  the 
Lord  (Campbell  act  is  in  no  sense  a  statute 
of  limitations;  and  that  any  facts  that  would 
have  destroyed  the  right  of  recovery  if  the 
suit  had  been  instituted  in  North  Carolina 
will  defeat  the  action  In  this  state. 

The  Lord  Campbell  act  of  North  Carolina 
is  as  follows:  "Whenever  the  deilth  of  a  per- 
son is  caused  by  the  wrongful  act,  neglect  or 
default  of  another,  such  as  would,  if  the  in- 
jured person  had  lived,  have  entitled  him  to 
an  action  for  damages  therefor,  the  person 
or  corporation  that  would  have  been  so  lia- 
ble, and  his  or  their  executors,  administra- 
tors, collectors  or  successors,  shall  be  liable 
to  an  action  for  damages,  to  be  brought 
within  one  year  after  such  death,  by  the  ex- 
ecutors, administrators,  or  collectors,  and 
this  notwithstanding  the  death,  and  although 
the  wrongful  act  or  neglect  causing  death, 
amount  in  law  to  felony."  Ck>de  N.  C.  §  1498. 
The  statute  of  1897  has  been  declared  by  the 
Supreme  Court  of  North  Oirolina,  in  the  case 
of  Hancock  v.  N.  &  W.  R.  R.,  124  N.  C.  222, 
32  S.  E.  679,  to  be  constitutional.  Our  con- 
struction of  the  statute  of  1897  is  that  it 
was  merely  intended  to  enlarge  the  provi- 
sions of  the  Lord  Campbell  act,  that  it  was 
in  the  nature  of  an  amendment  to  that  act, 
and  that  they  must  be  construed  together. 

This  action  could  not  have  been  maintain- 
ed in  North  Carolina  after  more  than  one 
year  had  elapsed  from  the  death  of  the  per- 
son suffering  the  injury.  In  Huntington  v. 
Attrill,  146  U.  S.  657,  670,  13  Sup.  Ct  224, 
228,  36  L.  Ed.  1123,  the  court  says:  "In  or- 
der to  maintain  an  action  for  an  injury, 
some  courts  have  held  that  the  wrong  must 
be  one  which  would  be  actionable  by  the 
law  pf  the  place  where  the  redress  is  sought, 
as  well  as  by  the  law  of  the  place  where  the 
wrong  was  done.    •    •    •    But  such  is  not 
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the  law  of  this  court.  By  our  law  a  private 
action  may  be  maintained  In  one  state.  If  not 
contrary  to  its  own  policy,  for  such  a  wrong 
done  in  another  and  actionable  there,  al- 
though a  like  wrong  would  not  be  actionable 
in  the  state  whe;*e  the  suit  is  brought"  See, 
also,  16  Harv.  L.  Rev.,  No.  1,  p.  63  (Nov., 
1902).  As  we  have  a  statute  which  gives  an 
action  for  wrongfully  causing  death,  it  is 
not  Bgainst  public  policy  to  enforce  such  a 
liability  here,  although  it  arose  in  another 
jurisdiction.  Stewart  v.  B.  &  O.  R.  R.,  168 
U.  S.  445,  18  Sup.  Ot  105,  42  L.  Ed.  537. 
When  such  a  liability  is  enforced  in  a  juris- 
diction other  than  the  place  of  the  wrongful 
act,  it  does  not  mean  that  the  act,  in  any  de- 
^ee,  is  subject  to  the  lex  fori,  with  regard 
either  to  its  quality  or  its  consequences. 
Slater  v.  R.  Co.,  194  U.  8.  120,  126,  24  Sup. 
Gt  581,  582,  48  L.  Ed.  900.  In  the  case  last 
mentioned  the  coiu-t  uses  this  language: 
"The  theory  of  the  foreign  suit  is  that,  al- 
though the  act  complained  of  was  subject  to 
no  law  having  force  in  the  forum,  it  gave 
rise  to  an  obligation — an  obligation  which, 
like  other  obligations,  follows  the  person, 
and  may  be  enforced  wherever  the  person 
may  be  found.  Stout  v.  Wood,  1  Blackf .  71 ; 
Dennick  v.  Central  R.  Co.,  103  U.  S.  11,  18, 
26  L.  Ed.  439,  442.  But  as  the  only  source 
of  this  obligation  is  the  law  of  the  place  of 
the  act,  it  follows  that  that  law  determines 
not  merely  the  existence  of  the  obligation 
(Smith  V.  Condry,  1  How.  28,  11  L.  Ed.  35), 
but  equally  determines  its  extent  It  seems 
to  us  unjust  to  allow  a  plaintiff  to  come  here, 
absolutely  depending  on  the  foreign  law  for 
the  foundation  of  his  case,  and  yet  to  deny 
the  defendant  the  benefit  of  whatever  limita- 
tions on  his  liability  that  law  would  impose. 
In  Northern  P.  R.  Co.  v.  Babcock,  154  U.  S. 
190,  199,  38  L.  Ed.  958,  961,  14  Sup.  Ct 
978,  an  action  was  brought  in  the  district  of 
Minnesota  for  a  death  caused  in  Montana, 
and  it  was  held  that  the  damages  were  to  be 
assessed  In  accordance  with  the  Montana 
statute.  Therefore  we  may  lay  on  one  side, 
as  quite  inadmissible,  the  notion  that  the 
law  of  the  place  of  the  act  may  be  resorted 
to  so  far  as  to  show  that  the  act  was  a  tort, 
and  then  may  be  abandoned,  leaving  the  con- 
sequences to  be  determined  according  to  the 
accident  of  the  place  where  the  defendant 
may  happen  to  be  caught" 

The  two  statutes  of  North  Carolina  must 
be  construed  together  in  determining  the 
consequences  of  the  wrongful  act  The  ac- 
tion in  this  state  is  incumbered  with  all  the 
burdens  arising  out  of  either  of  said  stat- 
utes. In  Taylor  v.  Cranberry  Iron  &  CJoal 
Co.,  94  N.  C.  525,  526,  the  court  thus  con- 
strues the  provision  of  the  Lord  Campbell 
act  limiting  the  time  within  which  the  action 
must  be  brought:  ''This  is  not  strictly  a 
statute  of  limitation.  It  gives  a  right  of  ac- 
tion tliat  would  not  otherwise  exist,  an4  the 


action  to  enforce  it  must  be  brought  within 
one  year  after  the  death  of  the  testator  or 
intestate,  else  the  right  of  action  will  be  lost 
It  must  be  accepted  in  all  respects  as  the 
statute  gives  it  Why  the  action  was  not 
brought  within  the  time  does  not  appear,  but 
any  explanation  in  that  respect  would  be 
unavailing,  as  there  is  no  saving  clause  as 
to  the  time  within  which  the  action  must  be 
begun.  The  nature  of  the  cause  of  action, 
when  it  occurred,  and  when  this  atdon  be- 
gan, plainly  appeared  from  the  complaint 
and  summons;  and,  as  more  than  a  year 
elapsed  after  the  death  of  the  intestate,  and 
before  the  bringing  of  the  action,  it  Is  clear 
it  cannot  be  maintained,  and  the  judgment 
must  therefore  be  affirmed." 

It  is  well  settled  in  this  state  that  the 
statute  of  limitations  relates  to  the  remedy, 
and  is  enforced  according  to  the  lex  fort 
Sawyer  v.  Macaulay,  18  S.  C.  543.  But  the 
requirement  that  the  action  shall  be  com- 
menced within  one  year  after  the  party  la 
killed  is  not  a  statute  of  limitations.  At 
common  law  there  was  no  right  of  action  for 
death  caused  by  wrongful  act  The  require- 
ment as  to  the  time  of  commencing  the  ac- 
tion Is  a  part  of  the  statute  creating  this 
right  It  is  incumbent  on  those  seeking  the 
benefit  of  the  statute  to  show  that  their  ac- 
tion conforms  to  all  the  requirements  there- 
of, one  of  which  is  that  the  suit  must  be  in- 
stituted within  a  certain  time.  In  North 
Carolina  the  failure  to  commence  the  action 
within  one  year  did  not  simply  extinguish 
the  remedy,  but  was  an  extinction  of  the 
right  conferred  by  the  statute.  When  such 
is  the  case  the  action  cannot  be  maintained 
in  this  state.  Sawyer  v.  Macaulay,  18  S.  C 
543.  The  North  Carolina  decision  is  in  har- 
mony with  the  principle  announced  in  Walk- 
er V.  Chester  County,  40  S.  C.  342,  18  8.  E. 
936.  That  case  was  an  action  under  the 
statute  which  gave  a  right  of  action  for  dam- 
ages caused  by  a  defect  in  the  repair  of  a 
highway.  The  statute  contained  a  proviso 
limiting  the  right  of  action  to  cases,  inter 
alia,  where  the  plaintiff  had  not  brought 
about  his  injury  by  his  own  act  or  negli- 
gently contributed  thereto.  There  was  a  de- 
murrer to  the  complaint  on  the  ground  that 
it  failed  to  allege  that  the  plaintiff  did  not 
in  any  way  bring  about  her  injury  by  her 
own  act  or  negligently  contribute  thereto. 
A  county  was  not  liable  at  common  law  in 
an  action  for  injuries  received  from  defects 
in  the  repair  of  a  highway.  This  court  held 
that  the  demurrer  was  properly  sustained. 
Mr.  Chief  Justice  Mclver  concurred  on  the 
ground  that  the  conditions  upon  which  the 
right  is  conferred  must  appear  in  the  com- 
plaint, as  otherwise  no  right  of  action  is 
stated.  These  authorities  are  conclusive  of 
the  question  under  consideration. 

It  is  the  judgment  of  this  court  that  tiie 
Judgment  of  the  circuit  court  be  affirmed. 
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PARKS  T.  LAURENS  COTTON  MILLS. 

(Supreme  Court  of  South  Carolina.     Nor.  29, 

1904.) 

landlobd'b  usn— action  to  knfobos— com- 
plaint. 

1.  In  an  action  by  a  landlord  to  recover  from 
defendant,  who  had  purchased  cotton  from  plain- 
tlfTs  tenant,  on  which  cotton  plaintiff  held  a 
lien,  a  complaint  alleging  the  lien,  purchase  of 
the  cotton,  notice  of  the  lien   soon  after  the 

Surchase,  and  refusal  to  deliver  the  cotton  on 
emand,  and  refusal  on  the  demand  of  the  offi- 
cer to  allow  inspection  of  books  reguired  to  be 
kept  by  law  on  purchase  of  cotton,  states  a 
cause  of  action. 

Appeal  from  CommoD  Pleas  Circuit  Court 
of  Laurens  Connty;  J.  H.  Hudson,  Special 
Judge. 

Action  by  John  W.  Parks  against  the  Lau- 
rens Cotton  Mills.  From  an  order  dismissing 
the  complaint,  plalntlfiP  appeal&    Reversed. 

J.  P.  Park  and  Simpson  &  Cooper,  for 
appellant.  Ferguson  &  Featherstone,  for  re- 
spondent 

JONES,  J.  The  appeal  in  this  case  is 
ftom  an  order  sustaining  a  demurrer  to 
the  complaint  for  insufficiency,  and  dismiss- 
ing the  complaint.  The  action  was  for 
damages,  based  upon  the  following  allega- 
tions: 

**(1)  That  the  defendant  U  now,  and  at 
the  times  herein  stated  was,  a  corporation 
duly  chartered,  organized,  and  doing  busi- 
ness under  the  laws  of  the  state  of  South 
Carolina,  with  its  principal  place  of  busi- 
ness at  Laurens,  S.  C,  and  is  engaged  in 
the  business  of  buying  cotton  from  the  in- 
itial seller,  and  in  the  manufacture  of  cot- 
ton goods. 

"(2)  That  the  plaintiff  is  the  owner  of  real 
estate  near  Park  Station,  in  Laurens  county, 
and  said  state,  and  rented  a  part  of  his 
said  land  to  W.  K.  McDowell  for  agricul- 
tural purposes  for  the  year  1902;  the  said 
rent  being  payable  in  the  fall  of  the  year 
1902. 

"(3)  That  on  the  day  of  November, 

1902,  the  said  W.  K.  McDowell  sold  to  the 
defendant,  Laurens  Cotton  Mills,  one  bale  of 
cotton,  of  the  value  of  forty-five  dollars,  on 
which  the  plaintiff  held  a  lien  for  his  said 
rent,  and  the  said  McDowell  failed  within 
ten  days  thereafter  to  pay  the  said  rent,  or 
to  deposit  the  amount  of  the  same  with  the 
clerk  of  court  for  Laurens  county. 

"(4)  That,  soon  after  the  sale  of  the  said 
cotton  to  the  defendant  by  the  said  W.  K. 
McDowell,  the  plaintiff  notified  the  defend- 
ant that  he  held  a  lien  on  the  said  cotton 
for  rent,  and  requested  and  demanded  of 
the  defendant  the  possession  of  the  said 
cotton,  and  also  demanded  of  the  defendant 
an  inspection  of  its  books  wherein  is  kept 
a  record  of  all  cotton  bought  from  the  initial 
seller,  which  demand  and  request  the  de- 
fendant willfully,  maliciously,  and  in  wan- 
ton disregard  of  the  rights  of  the  plaintiff. 


and  in  open  violation  of  the  laws  of  the 
state  of  South  Carolina,  refused.  That  the 
plaintiff  then  applied  to  Magistrate  John  M. 
Hudgens  for  a  warrant  of  seizure  against 
the  said  cotton,  which  warrant  was  duly 
and  regularly  Issued,  directed  to  the  sheriff 
of  Laurens  county,  South  Carolina.  That 
the  said  sheriff,  by  his  duly  and  legally  ap- 
pointed deputy,  went  to  the  office  of  defend- 
ant, in  the  cily  of  Laurens,  S.  C,  for  the 
purpose  of  executing  the  said  warrant  of 
seizure,  and  demanded  of  the  president  and 
secretary  of  the  defendant  an  inspection  of 
its  books,  wherein  is  kept  a  record  of  all 
cotton  bought  by  the  defendant  from  the 
initial  seller;  but  the  defendant,  through 
its  officers  and  agents,  willfully,  malicious- 
ly, and  in  wanton  disregard  of  the  rights  of 
the  plaintiff,  and  in  open  violation  of  the 
laws  of  South  Carolina,  refused  to  allow  the 
said  deputy  to  inspect  its  books,  and  thereby 
prevented  him  from  executing  the  said  war- 
rant. 

"(5)  That  by  reason  of  the  defendant's  re- 
fusal to  deliyer  the  said  cotton  to  the  plain- 
tiff, and  its  refusal  to  allow  either  the  plain- 
tiff or  the  sheriff  to  inspect  its  books  as 
aforesaid,  the  plaintiff  has  suffered  dam- 
age to  the  amount  of  two  thousand  dollars." 

The  specifications  of  insufficiency  were: 

''(1)  Because  the  complaint  fails  to  allege 
that  the  defendant  was  in  possession  of  the 
bale  of  rent  cotton  at  the  time  that  plaintiff 
demanded  its  possession  or  an  inspection  of 
the  books,  or  that  defendant  was  in  pos- 
session thereof  at  the  time  lien  warrant  was 
issued,  or  at  the  time  the  action  was  brought 

"{2)  Because  the  said  complaint  fails  to 
allege  any  actual  damage  sustained  by  the 
plaintiff. 

"(3)  Because  the  complaint  fails  .to  connect 
the  plaintiff  with  any  tort  committed  by  the 
defendant,  or  to  show  that  plaintiff  was  dam- 
aged by  any  tort  committed  by  the  defend- 
ant." 

The  exceptions  impute  error  in  sustaining 
the  demurrer  upon  the  above  grounds. 

When  a  fact  is  pleaded,  whatever  infer- 
ences of  law  or  conclusions  of  fact  may 
properly  arise  from  it  are  to  be  regarded  as 
embodied  in  such  averment  Mason  v.  Car- 
ter, 8  S.  C.  103.  The  following  from  Pom- 
eroy  on  Code  Pleading  has  been  several 
times  approved  in  our  decisions  (Childers  v* 
Vemer,  12  S.  C.  1;  Jerkowski  v.  Marco,  56 
S.  C.  241,  246,  34  S.  B.  386):  "The  true  doc- 
trine to  be  gathered  from  all  the  cases  is  that 
if  the  substantia]  facts  which  constitute  a 
cause  of  action  are  stated  in  a  complaint  or 
petition,  or  can  be  inferred  by  reasonable  in- 
tendment from  the  matters  which  are  set 
forth,  although  the  allegations  of  these  facts 
are  imperfect,  incomplete,  and  defective — 
such  insufficiency  pertaining,  however,  to 
the  form  rather  than  to  the  substance — the 
proper  mode  of  correction  Is  not  by  demurrer, 
nor  by  excluding  evidence  at  the  trial,  but 
by  a  motion  before  the  trial  to  make  the 
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ayerments  more  definite  and  complete  by 
amendment**  Applying  this  rule  In  con- 
nection with  the  rule  that  pleadings  should 
be  liberally  construed  with  a  view  of  sub- 
stantial justice  between  the  parties,  we  think 
it  was  error  to  sustain  the  demurrer  and 
dismiss  the  complaint.  In  Graham  y.  Seig- 
nious,  58  S.  O.  132,  137,  31  S.  E.  51;  Michal- 
8on  y.  All,  43  S.  C.  459,  21  S.  E.  323,  49  Am. 
St.  Rep.  857,  and  Drake  y.  Whaley,  35  S.  O. 
187,  191,  14  S.  E.  397,  It  is  shown  that  one 
who  receiyes  and  disposes  of  cotton  subject 
to  lien,  with  notice  of  the  lien,  is  liable  in 
damages  to  the  lienee.  The  complaint  al- 
leges the  plaintlfiP's  lien,  the  purchase  of  the 
cotton  by  defendant,  notice  of  the  lien  soon 
after  the  purchase,  and  refusal  to  deliyer 
the  cotton  upon  demand  of  plain tlfiT,  and  re- 
fusal of  the  demand  of  the  officer  baying 
warrant  of  seizure,  to  preyent  inspection  of 
books,  required  by  law  to  "be  kept,  contain- 
ing a  record  of  cotton  bought  from  the  initial 
seller,  in  willful  disregard  of  plaintiff's 
rights,  thereby  preyenting  the  execution  of 
the  warrant  of  seizure.  That  defendant  had 
possession  of  the  cotton  soon  after  the  sale 
of  it  to  defendant  by  the  lienor,  when  notice 
of  the  lien  was  given,  is  a  reasonable  infer- 
ence from  the  purchase  of  the  cotton  for 
manufacturing  .purposes,  and  refusal  to  pro- 
duce it  on  demand  of  the  plaintiff,  or  to 
permit  the  use  of  means  provided  by  law  for 
the  identification  of  cotton  purchased.  It  is 
not  probable  that  defendant  had  sold  the  cot- 
ton before  notice  of  the  lien,  as  it  was  not 
bought  for  sale,  but  for  manufacture.  If 
the  cotton,  after  notice  of  the  lien,  was  sold 
or  used  in  manufacturing,  that  would  be  a 
conversion,  rendering  defendant  liable  in 
damages.  So  that  it  follows,  as  a  reasonable 
inference  from  facts  alleged,  that  defendant 
either  had  possession  of  the  cotton  as  pur- 
chased soon  after  the  purchase,  or  had  con- 
verted it  Into  some  manufactured  product» 
in  either  of  which  cases,  liability  in  dam- 
ages would  attach  after  notice  of  the  lien. 

The  second  specification  is  disposed  of  by 
reference  to  the  allegations  as  to  the  loss 
and  value  of  the  cotton  subject  to  plaintiff's 
lien. 

That  the  third  specification  could  not  be 
sustained,  follows  from  what  has  been  al- 
ready said. 

The  judgment  of  the  circuit  court  la  re- 
rersed. 


(70  s.  0.  882) 

SIMS  et  al.  y.  DAVIS  et  al. 

(Supreme  Court  of  South  Oarolina.     De&  ^ 

1904.) 

ABATEMENT    AND    REVIVAL  —  TRESPASS— DEATH 

OF  DEFENDANT— SUBSTTTUTIOW  OF 

HEIRS— RES  JUDICATA. 

1.  An  action  for  trespass  on  lands  in  posses- 
sion of  plaintiff  prior  to  Act  1892  (21  St.  at 
Large,  p.  18)  did  not  survive  against  the  heirs 
of  the  defendant  on  his  death  pending  the  action. 

TEd.  Note. — For  cases  In  point,  see  vol.  1. 
Cent.  Dig.  Abatement  and  Revival,  U  257,  282.J 


2.  Under  Code  Civ.  Proc  1902,  §  142,  pco- 
viding  that  on  the  death  of  a  party  the  court, 
on  motion,  within  one  year  or  after  on  sup- 
plemental complaint,  may  allow  the  action  to  be 
continued  against  the  representative  or  succes- 
sor in  interest,  an  action  against  an  ancestor 
for  trespass  may  be  continued  against  an  heir 
more  than  one  year  after  deatib  of  the  ancestor, 
by  service  of  supplemental  complaint,  without 
summons,  but  on  rule  to  show  cause. 

8.  Where  a  rule  to  show  caus^  adjudged  noth- 
ing, it  cannot  be  pleaded  as  a  former  adjudica- 
tion. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  Townsend,  Jadge. 

Action  by  «Tames  C.  F.  and  Frank  E.  Sims 
against  George  W.  Davis.  On  the  death  of 
the  defendant  the  action  was  continued 
against  his  heirs  and  administrators.  Judg- 
ment for  plaintiffs,  and  defendants  appeaL 
Reversed. 

The  plaintiffs  commenced  an  action  od 
September  5,  1891,  against  the  defendant, 
George  W.  Davis,  for  damages  for  trespass 
on  lands  in  possession  of  plaintiffs,  and  to 
which  they  claimed  titla  Defendant  an- 
swered, denying  the  allegations  in  the  com- 
plaint, and  alleging  title  in  himself  to  the 
land.  In  April,  18d9,  the  following  notice 
of  motion  and  affidavit  was  served  upon 
Mrs.  Mary  B.  Davis  and  G.  Wilmot  Davis, 
individually,  and  as  administrator  of  George 
W.  Davis,  deceased: 

'To  Mrs.  Mary  B.  Davis  and  G.  Wilmot 
Davis,  and  to  G.  Wilmot  Davis,  as  adminis- 
trator of  the  estate  of  George  W.  Davis,  de- 
ceased: Take  notice  that  Frank  B.  Sims  will 
apply  to  the  presiding  Judge  of  the  Court  of 
Common  Pleas  for  Richland  County  in  open 
Court,  on  Monday,  April  24,  1899,  at  10  A. 
M.,  or  as  soon  thereafter  as  counsel  can  be 
heard,  for  an  order  granting  to  said  Frank 
B.  Sims  leave  to  serve  and  file  a  supple- 
mental summons  and  complaint  reviving  said 
action  in  liis  name  against  you  and  all  of 
you.  The  motion  will  be  based  upon  the 
original  summons,  complaint  and  answer  in 
the  cause  and  upon  the  affidavit  herewith 
served.  Respectfully,  Robt  W.  Shand,  At- 
torney for  Frank  E.  Sims." 

"Affidavit  State  of  South  Oarolina,  Rich- 
land County.  Before  me  personally  comes 
Frank  B.  Sims,  and  says  on  oath  that  he  is 
one  of  the  plaintiffs  in  this  action;  that  the 
action  was  commenced  on  the  Slst  August, 

1891,  by  leaving  summons  and  complaint 
with  the  sheriff  of  Richland  county  for  serv- 
ice, the  said  complaint  being  for  injury  to 
and  trespass  upon  real  estate  of  the  plain- 
tiffs; that  the  said  George  W.  Davis  served 
his  answer  to  said  complaint  on  June  24, 

1892,  claiming  title  in  fee  to  the  said  real 
estate;  that  the  said  James  C.  F.  Sims  died 
intestate  in  October,  1891,  and  deponent  has 
since  acquired  all  the  rights,  title  and  inter- 
est of  all  the  distributees  in  and  to  the  land 
upon  which  the  said  trespasses  are  alleged 
to  have  been  committed,  and  to  which  a  title 
in  fee  was  claimed  by  said  G.  W.  Davis: 
that  the  defendant,  George  W.  Davis,  died 
intestate  on  July  5^  1895,  leaving  bim  surviy- 
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lug  as  his  heirs  at  law  his  widow,  Mary  B. 
Davia,  and  his  son,  G.  Wilmot  Davis,  and 
the  said  G.  Wilmot  Davis  is  administrator 
of  his  estate;  that  no  settlement  nor  adjust- 
ment of  the  Issues  raised  by  the  said  plead- 
ings has  ever  been  made,  and  the  case  is  still 
on  the  calendar  of  this  court  Frank  B. 
Sims. 

*'Swom  to  before  me,  this  April  18,  1889. 
Bobt.  W.  Shand,  Notary  Public  for  S.  G.  [L. 
S.]" 

This  motion  was  heard  at  the  November, 
1889,  term  by  his  honor,  Judge  James  Aid- 
rich/  Messrs.  W.  D.  Melton  and  J.  S.  Muller, 
disclaiming  in  so  doing  to  represent  either 
Mrs.  Mary  B.  Davis  or  G.  Wilmot  Davis, 
or  G.  Wilmot  Davis  as  administrator  of 
George  W.  Davis,  deceased,  and  appearing 
as  amid  curiae  only,  resisted  the  motion.  On 
November  8,  1899,  Judge  Aldrlch  filed  the 
following  order: 

*Thl8  was  a  motion  for  leave  to  serve  and 
file  a  supplemental  summons  and  complaint, 
reviving  the  above-entitled  action  in  the 
name  of  Frank  B.  Sims,  as  surviving  plain- 
tiff, against  MaryB.  Davis  and  G.  Wilmot 
Davis  as  heirs  at  law,  and  G.  Wilmot  Davis 
as  administrator  of  the  estate,  of  the  defend- 
ant George  W.  Davis,  who  is  alleged  to  have 
died  in  October,  1891.  After  reading  and  fil- 
ing the  affidavit  of  Frank  B.  Sims  and  the 
notice  of  said  motion,  and  the  pleadings  on 
file  In  said  action,  and  after  hearing  argu- 
ment by  Robert  W.  Shand,  Bsqulre,  for  the 
motion,  and  by  William  D.  Melton  and  J. 
S.  Muller,  attorneys,  against  the  motion,  it 
appearing  that  more  than  a  year  has  elapsed 
since  the  death  of  said  George  W.  Davis, 
it  is  ordered  that  the  said  motion  be,  and 
the  same  is  hereby,  refused,  upon  the  ground 
that  the  matter  cannot  properly  be  brought 
before  the  court  by  motion.  James  Aldrlch, 
Presiding  Judge.    November  8th,  1899." 

In  August,  1902,  the  following  supplement- 
al complaint  was  served  upon  G.  Wilmot 
Davis  individually,  and  as  administrator  of 
George  W.  Davis,  deceased,  and  upon  Mrs. 
Mary  B.  Davis: 

''Frank  B.  Sims,  one  of  the  plain tifiPs  above 
named,  by  way  of  supplement  to  and  revivor 
of  the  action  herein  below  stated,  complains 
and  says: 

"First  That  an  action  was  commenced  in 
this  court  on  1st  September,  1891,  by  the 
plaintifiTs  above  named  against  the  defend- 
ant above  named,  the  summons  wherein  was 
personally  served  on  the  defendant  on  5th 
September,  1891,  and  the  complaint  whereof 
was  in  words  and  figures  as  follows: 

*'  'The  State  of  South  Carolina,  Richland 
County.  In  the  Court  of  Common  Pleas. 
James  C.  F.  Sims  and  Frank  B.  Sims,  Plain- 
tiffs, against  George  W.  Davis,  Defendant 
The  plaintiffs,  complaining  of  the  defendant, 
allege: 

"  '(1)  That  they  are  tenants  in  common, 
are  the  owners  in  fee  of  all  that  certain 
tract  of  land,  situate,  lying,  and  being  in 


the  county  of  Richland  and  state  aforesaid, 
on  the  Stateburg  or  Gamer's  Ferry  Road, 
about  two  and  one-half  miles  from  the  dty 
of  Columbia,  butting  and  bounded  toward 
the  north  on  the  road  from  Columbia  to 
Stateburg,  east  on  lands  of  Dr.  Fisher,  for- 
merly of  the  estate  of  Wade  Hampton,  south 
partly  on  lands  of  Dr.  L.  J.  Hancock,  and 
partly  on  lands  now  or  formerly  known  as 
the  "Race  Track  Field,*'  which  said  last-men- 
tioned tract  of  land  now  belongs  to  one  New- 
som. 


II  li 


'(2)  That  during  the  fall  of  the  year  1890, 

on  the day  of  November  therein,  while 

these  plaintiffs  were  in  possession  thereof 
as  owners  as  aforesaid,  defendant  wrong- 
fully and  unlawfully  entered  upon  plaintifTs' 
said  land,  and  without  their  consent,  and 
after  being  forbidden  so  to  do,  trod  down  the 
grass,  plowed  up  the  soil,  and  otherwise  in- 
jured said  premises,  to  plaintiffs*  damage  one 
thousand  dollars.' 

"  'Wherefore  plaintiffs  demand  Judgment 
against  the  defendant  for  the  sum  of  one 
thousand  dollars,  and  the  costs  of  the  action. 

••  'Andrew  Crawford, 

"  TlalntlflPs*  Attorney. 

•"81st  August,  1891.* 

"Second.  That  on  24th  June,  1892,  the  de- 
fendant duly  served  his  answer,  whereby 
he  asserted  and  claimed  title  In  fee  and 
right  of  possession  to  the  parcel  of  land 
described  in  said  complaint  and  the  cause 
was  duly  docketed  on  the  calendar  of  this 
court 

"Third.  That  the  plaintiff  James  0.  P. 
Sims  died  intestate  in  October,  1891,  and 
his  surviving  copartner  has  since  acquhred 
by  purchase  and  devise  all  of  the  said  James 
C.  F.  Sims*  estate  In  said  parcel  of  land.    * 

"Fourth.  That  the  defendant  George  W. 
Davis,  died  Intestate  on  5th  July,  1895,  leav- 
ing him  surviving,  as  his  distributees,  his 
widow,  Mary  B.  Davis,  and  his  son,  G.  Wil- 
mot Davis,  and  the  said  G.  Wilmot  Davis 
is  the  duly  appointed  administrator  of  his 
father's  estate. 

"Fifth.  That  no  settlement  or  adjustment 
of  the  issues  raised  by  said  pleadings  has 
ever  been  made,  and  the  cause  is  still  on 
the  calendar  of  this  court. 

"Wherefore  the  plaintiff  Frank  E.  Sims 
prays  that  the  said  action  may  be  continued 
in  his  name  against  the  said  Mary  £.  Davis 
and  G.  Wilmot  Davis,  as  heirs  at  law  of 
George  W.  Davis,  deceased,  and  against  G. 
Wilmot  Davis,  as  administrator  of  the  es- 
tate of  said  George  W.  Davis,  deceased,  and 
that  he  have  Judgment  against  said  admin- 
istrator, as  prayed  for  in  said  original  com- 
plaint, and  against  the  said  Mary  B.  Davis 
and  G.  Wilmot  Davis,  on  the  issue  raised  by 
the  answer  of  their  intestate. 

"Robt  W.  Shand, 
"Attorney  for  Frank  B.  Sims. 

•-August  20.  190Z" 

At  this  stage  of  the  proceeding,  the  case 
was  called  up  by  Mr.  Robert  W.  Shand,  plain- 
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tiff's  attorney,  before  Judge  Hudson,  as  spe- 
cial Judge,  holding  a  special  term  of  the 
court  in  March,  1903.  Mr.  Shand  moved  the 
court  for  an  order  continuing  the  action  in 
the  name  of  Frank  E.  Sims  against  the  said 
G.  Wilmot  Davis  and  Mary  B.  Davis,  as  heirs 
at  law  of  George  W.  Davis,  deceased,  and 
against  G.  Wilmot  Davis,  as  administrator 
of  the  estate  of  George  W.  Davis,  deceased. 
Mr.  J.  S.  Muller  resisted  the  motion,  stating 
that  he  had  been  attorney  for  the  deceased 
defendant,  and  disclaiming  to  represent  in  so 
doing  either  Mary  B.  Davis  or  G.  Wlfmot  Da- 
vis, or  G.  Wilmot  Davis,  as  administrator  of 
the  estate  of  George  W.  Davis,  deceased,  and 
appearing  as  amicus  curise  only.  Judge  Hud- 
son refused  Mr.  Shand's  motion  for  an  order 
of  continuance,  and  thereupon  the  following 
ex  parte  order  was  applied  for  by  Mr.  Shand 
and  granted  by  Judge  Hudson: 

"On  hearing  the  supplemental  complaint  in 
this  case,  dated  August  20,  1902,  signed  by 
Robt  W.  Shand,  attorney  for  Frank  B.  Sims, 
and  served  personally  on  Mrs.  Mary  B.  Da- 
vis and  G.  Wilmot  Davis,  on  4th  September, 
1902,  as  shown  by  proof  of  service  indorsed 
thereon,  and  on  application  of  Frank  B.  Sims, 
by  his  attorney,  Robt  W.  Shand,  it  is  ordered 
that  the  said  Mary  B.  Davis  and  G.  Wilmot 
Davis  show  cause  before  this  court,  within 
twenty  days  after  the  service  of  a  copy  of 
this  order  upon  them,  why  the  said  action 
should  not  be  continued  by  Frank  B.  Sims 
against  them  as  heirs  at  law  of  George  W. 
Davis,  deceased,  on  the  supplemental  com- 
plaint heretofore  served  upon  them  as  afore- 
said. J.  H.  Hudson,  Special  Judge.  March 
23,  1903." 

This  order  to  show  cause  was  served  upon 
the  parties  named,  and  within  the  time  lim- 
ited therein  the  following  return  was  served: 

**Mary  B.  Davis  and  G.  Wilmot  Davis,  up- 
on whom  has  been  served  an  order  of  this 
court,  dated  March  23,  1903,  requiring  them 
to  show  cause  before  this  court,  wltliln  twen- 
ty days  after  the  service  of  a  copy  of  said 
order  upon  them,  why  the  said  action  should 
not  be  continued  by  Frank  B.  Sims  against 
them  as  heirs  at  law  of  George  W.  Davis,  de- 
ceased, on  a  supplemental  complaint  hereto- 
fore served  upon  them  as  aforesaid,  appear- 
ing by  their  attorneys,  W.  D.  Melton  and  J. 
S.  Muller,  for  the  purposes  of  this  return 
only,  for  cause  why  the  said  action  should 
not  be  continued  against  them  as  aforesaid, 
respectfully  submit:  (1)  That  they  are  not 
parties  to  this  action;  that  the  only  mode 
of  making  them  parties  to  this  action  is  by 
the  service  of  the  summons  herein  upon 
them ;  that  they  are  not  named  in  the  orig- 
inal summons  herein ;  that  said  original  sum- 
mons has  never  been  served  upon  them,  or 
either  of  them ;  and  that  no  amended  or  oth- 
er summons  has  been  Issued  with  the  said 
supplemental  complaint,  or  served  upon  them 
or  either  of  them.  (2)  Because  the  applica- 
tion to  continue  the  said  action  against  these 
respondents  la  not  based  on  a  proper  show- 


ing by  affidavit,  and  is  wholly  unsupported 
by  affidavit  (3)  Because  the  cause  of  action 
did  not  survive  or  continue.  (4)  Because,  if 
the  cause  of  action  did  survive  or  continue, 
the  action  should  be  continued  against  the 
administrator  of  the  said  George  W.  Davis, 
deceased,  only,  and  not  against  these  re- 
spondents as  heirs  at  law.  Wherefore  they 
pray  that  the  said  rule  against  them  may  be 
discharged.  Wm.  D.  Melton,  J.  S.  Muller, 
Attorneys  for  the  said  Mary  B.  Davis  and 
G.  Wilmot  Davis  for  the  purposes  of  this  re- 
turn only.    April  8,  1903." 

The  proceeding  came  up  before  his  honor. 
Judge  D.  A.  Townsend,  at  the  July,  1903, 
term  of  the  court  for  Richland  county.  At 
this  hearing,  in  addition  to  the  grounds  set 
out  in  the  return,  it  was  urged  that  the  mo- 
tion of  plaintiff  had  been  finally  passed  up- 
on by  the  order  of  Judge  Aldrich  of  Novem- 
ber 8,  1899,  and  was  res  judicata. 

On  August  1,  1903,  Judge  Townsend  filed 
the  following  order: 

"In  this  case  the  action  was  commenced 
1st  September,  1891,  by  J.  G.  F.  Sims  and 
Frank  B.  Sims  against  Oeorge  W.  Davis. 
The  complaint  alleged  that  plaintiffs  were 
owners  as  tenants  in  common  of  a  parcel  of 
land,  and  were  in  the  possession  thereof,  and 
that  defendant  had  committed  certain  alleg- 
ed acts  of  trespass  thereon;  and  judgment 
was  demanded  for  $1,000.  The  defendant  an- 
swered, making  a  general  denial,  and  alleg- 
ing further  that  he  was  seised  in  fee  of  this 
land,  and  was  entitled  to  the  possession  of 
it  The  cause  was  docketed  for  trial,  but,  be- 
fore trial  had,  James  C.  F.  Sims  died  intes- 
tate in  October,  1891,  and  the  defendant  died 
intestate  5th  July,  1895.  In  August,  1902, 
the  cause  being  still  on  the  calendar  of  this 
court,  Frank  E.  Sims  served  upon  Mary  B. 
Davis  and  G.  Wilmot  Davis  a  supplemental 
complaint,  in  which  he  alleged  the  above 
facts,  claimed  to  be  now  the  successor  in 
interest  of  the  share  of  J.  0.  F.  Sims,  deceas- 
ed, and  prayed  'that  the  said  action  might  be 
continued  in  his  name  against  the  said  Mary 
B.  Davis  and  G.  Wilmot  Davis,  as  heirs  at 
law  of  George  W.  Davis,  deceased,  and 
against  G.  Wilmot  Davis,  as  administrator 
of  the  estate  of  George  W.  Davis,  deceased* 
and  that  he  have  judgment  against  said  ad- 
ministrator as  prayed  for  In  said  original 
complaint  and  against  the  said  Mary  B. 
Davis  and  G.  Wilmot  Davis  on  the  issue  rais- 
ed by  the  answer  of  their  intestate.'  This 
supplemental  complaint  was  not  verified. 
The  matter  was  brought  up  before  Judge 
Hudson,  as  special  judge,  holding  a  special 
term  of  the  court  of  common  pleas  for  Rich- 
land county,  in  March,  1903.  At  the  hear- 
ing Mr.  J.  S.  Muller  appeared  in  opposition, 
declaring  that  he  did  so  not  as  attorney  for 
Mrs.  Davis  and  her  son,  but  only  as  amicus 
curiae.  After  argument  Judge  Hudson  pass- 
ed the  following  order  [already  set  out  here- 
in]. The  respondents,  Mary  B.  Davis  and 
G.  W.  Davis^  having  been  served  with  copies 
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of  Judge  Hudson's  order,  made  return,  'ap- 
pearing by  their  attorneys,  W*  D.  Melton  and 
J.  S.  Muller,  for  the  purposes  of  this  return 
only,  for  cause  why  the  said  action  should 
not  be  continued  against  them  as  aforesaid' 
[which  return  is  previously  set  out  herein 
in  full].  Upon  these  papers  the  case  was 
heard  before  me  at  the  July  term  of  the  Rich- 
land court  The  first  ground  of  the  return 
objects  that  the  action  could  not  be  contin- 
ued against  the  heirs  of  Qeo.  W.  Davis  with- 
out the  issue  and  service  of  an  amended  sum- 
mons. In  the  case  of  a  supplemental  com- 
plaint where  the  parties  are  aU  living,  no 
additional  summons  is  required,  because  the 
parties  are  already  in  court  To  revive  an 
action  against  the  heirs  of  one  deceased, 
Ck>de,  1 142,  requires  the  service  of  a  supple- 
mental complaint,  but  says  nothing  about 
serving  an  amended  summons.  If  the  action 
descends  Ipso  facto  to  the  heirs  of  one  de- 
ceased, so  that  no  summons  is  necessary 
within  a  year  to  make  them  parties  to  the 
cause,  for  the  reason  that  they  are  already 
parties,  I  cannot  see  how  they  cease  to  be 
parties  at  the  expiration  of  a  year.  But  how- 
ever that  may  be,  notice  was  given  to  these 
respondents  that  the  action  would  be  pressed 
against  them,  and  application  made  to  the 
court  for  judgment  under  the  supplemental 
complaint  Without  any  appearance  by 
them,  but  after  hearing  Mr.  J.  S.  MuUer, 
contra,  as  the  professed  amicus  curise.  Judge 
Hudson  passed  the  order  above  quoted.  It 
certainly  was  not  passed  without  full  notice 
to  them,  and  from  it  no  appeal  has  been  tak- 
en. Besides,  as  said  by  the  court  in  Lyles 
V.  Haskell,  35  S.  C.  403,  14  S.  E.  832:  'We 
find  no  express  requirement  that  in  a  case 
continued  by  order  there  must  also  be  a  sum- 
mons; and  as  the  order  as  served  contained 
substantially  all  the  elements  of  a  summons, 
we  cannot  say  that  the  absence  of  a  formal 
summons  was  a  jurisdictional  defect'  While, 
therefore,  I  think  Judge  Hudson  was  right 
in  granting  this  order,  I  am  sure  that  it  is 
too  late  now  to  object,  and  that  I  am  with- 
out power  to  treat  his  order  as  a  nullity  on 
the  return  now  under  consideration.  And 
that  order  disposes  of  all  the  objections  rais- 
ed by  the  return  of  the  respondents.  I  will 
add,  however,  that  I  think  the  cause  of  action 
survived.  In  an  action  for  trespass  to  real 
estate,  the  plaintiff  is  required  to  prove  title 
or  possession  according  to  the  nature  of  the 
defense.  If  the  defendant  does  not  raise 
the  issue  of  title,  plaintiff  need  prove  only 
possession  and  the  trespass;  but  if  defendant 
raises  the  issue  of  title  by  denial  or  af- 
firmation, then  the  plaintiff  Is  bound  to  prove 
title  as  a  part  of  his  cause  of  action,  as  stat- 
ed in  his  complaint,  and  a  judgment  in  such 
action  settles  the  question  of  title.  The 
plaintiffs  alleged  title  in  themselves;  the 
original  defendant  denied  this  allegation  and 
claimed  titie,  and  made  it  an  issue  in  the 
cause,  tendered  by  the  plaintiffs,  with  the 
burden  of  proof  on  plaintiffs,  and  thus  a 


part  of  plaintiffs*  cause  of  action.  This  hi 
terest  in  the  titie  descended  by  operation  of 
law  to  the  respondents,  and  is  the  subject 
of  this  action.  It  is  therefore  ordered  that 
the  return  of  the  respondents  is  Insufficient, 
and  is  hereby  overruled,  with  leave  to  them 
to  make  proper  answer  to  the  allegations 
contained  in  the  supplemental  complaint 
within  twenty  days  from  notice  of  the  filing 
of  this  order." 

From  this  decree  defendants,  G.  Wilmot 
Davis,  in  his  own  right  and  as  administrator, 
a'nd  Mary  E.  Davis,  appeal. 

W.  D.  Melton  and  J.  8.  MuUer,  for  appel- 
lants.   R.  W.  Shand,  for  respondents. 

WOODS,  J.  The  pleadings  and  the  sev- 
eral notices  and  orders  which  are  involved 
in  this  appeal  are  set  out  in  full  in  the  re- 
port of  the  case.  The  exceptions  will  not 
be  considered  in  detail.  The  two  main  ques- 
tions involved  are:  First  Did  the  cause  of 
action  stated  in  the  complaint  survive  or 
continue  against  the  heirs  of  the  defendant 
upon  his  death  during  the  pendency  of  the 
action?  Second.  If  it  did  survive,  was  it 
necessary,  upon  the  filing  of  a  supplemental 
complaint  more  than  one  year  after  the  death 
of  the  defendant,  to  issue  a  new  summons 
directed  to  the  heirs,  in  order  to  continue  the 
action  against  them? 

It  is  clear  that  at  the  time  of  the  death 
of  the  ancestor,  in  1891,  no  judgment  for 
damages  could  be  recovered  against  the  heir 
on  account  of  the  trespass  of  the  ancestor. 
Huff,  V.  Watkins.  20  S.  C.  477;  Jenkins  v. 
Bennett  40  S.  C.  897,  18  8.  B.  929.  The  act 
of  1892  (21  St  at  Large,  p.  18)  establishing 
a  different  rule  has  no  retroactive  effect,  and 
hence  does  not  affect  this  case.  If  this  com- 
plaint were  for  the  recovery  .of  real  estate, 
it  would  then  be  founded  on  a  cau^e  of  ac- 
tion which  would  survive;  and  the  action 
would  be  continued  against  the  heirs  of  de- 
fendant because  they  would,  by  operation' of 
law,  have  the  ancestor's  claim  to  the  land, 
the  titie  to  which  would  be  adjudicated  by 
the  result  of  the  action.  But  the  complaint  is 
not  for  the  recovery  of  real  estate,  but  for  a 
distinct  trespass  alleged  to  have  been  com- 
mitted on  the  land  in  the  possession  of  the 
plaintiff.  It  is  therefore  an  action  of  tres- 
pass quare  clausum  fregit  It  is  quite  true, 
when  the  plaintiff  alleged  that  he  was  not 
only  in  possession,  but  was  the  owner  of  the 
land  at  the  time  of  the  trespass,  and  the  de- 
fendant denied  this  allegation,  the  question 
of  title  was  raised,  and,  if  the  defendant  had 
lived  to  have  a  verdict  and  judgment  for 
damages  entered  against  him,  the  question 
of  title  would  have  been  effectually  deter- 
mined. Parker  v.  Legett,  12  Rich.  Law,  200; 
Parker  v.  Leggett  13  Rich.  Law,  172;  Hey- 
ward  V.  Farmers'  Company,  42  8,  C,  138,  19 
8.  E.  963,  20  8.  E.  64,  28  L.  R.  A.  42,  46  Am. 
St  Rep.  702.  But  neither  a  verdict  nor  a 
judgment  for  the  recovery  of  the  land  could 
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have  been  entered.  The  adjudication  of  the 
title  wonid  not  hare  been  direct,  but  it  would 
have  followed  by  necessary  implication  from 
the  fact  that  the  plaintiff  recovered  a  judg- 
ment for  damages  for  a  trespass,  the  judg- 
ment for  damages  depending  on  his  claim  of 
title  which  the  defendant  denied.  ''A  point 
which  was  actually  and  directly  in  issue  in  a 
former  suit,  and  was  there  judicially  passed 
upon  and  determined  by  a  domestic  court 
of  competent  jurisdiction,  cannot  be  again 
drawn  in  question  in  any  future  action  be- 
tween the  same  parties  or  their  privies,  wheth- 
er the  cause  of  action  In  the  two  suits  be 
Identical  or  different"  2  Black  on  Judg.  9 
604.  No  judgment  could  be  recovered  in  this 
action  except  for  damages,  and  damages  can- 
not be  recovered  against  the  heirs  for  the 
trespass  of  the  ancestor,  merely  because  the 
result  of  the  action,  as  it  originally  stood, 
would  have  incidentally  involved  the  title. 
On  this  ground  the  judgment  of  the  circuit 
court  must  be  reversed.  This  Is  decisive  of 
the  case,  but  the  other  question  concerns  an 
Important  matter  of  practice,  and  Is  therefore 
considered. 

The  supplemental  complaint  was  filed  more 
than  a  year  after  the  death  of  the  defendant, 
under  the  following  provision  of  section  142 
of  the  Code  of  Civil  Procedure  of  1902:  "In 
case  of  death,  marriage  or  other  disability  of 
a  party,  the  court,  on  motion,  at  any  time 
within  one  year  thereafter,  or  afterwards,  on 
a  supplemental  complaint,  may  allow  the  ac- 
tion to  be  continued  by  or  against  his  rep- 
resentative or  successor  In  Interest.  •  •  •'• 
In  Arthur  v.  Allen,  22  S.  0.  432.  444,  the 
court  says:  "But  it  Is  said  that  there  was  no 
necessity  or  authority  for  Issuing  a  sum- 
mons with  such  supplemental  complaint 
The  object  was  to  make  the  representatives 
of  the  deceased  persons  parties  to  the  action, 
and  as  the  only  mode  of  effecting  that  object 
is  by  the  service  of  a  summons,  unless  in  the 
case  where  the  application  is  made  by  motion 
within  a  year  from  the  death  of  such  parties, 
it  would  seem  to  follow  necessarily  that  a 
summons  must  issue,  or  such  representatives 
never  would  become  parties.  It  does  not  ap- 
pear, therefore,  that  the  objections  urged  to 
the  validity  of  the  summons  of  June,  1882, 
and  the  supplemental  complaint  issued  there- 
on, can  be  sustained.  More  than  a  year  had 
elapsed  from  the  death  of  the  several  par- 
ties, and  hence  the  action  could  not  be  con- 
tinued by  motion,  and  only  by  supplemental 
complaint,  for  the  filing  of  which  no  leave 
of  the  court  was  necessary,  as  we  have  seen." 
It  was  insisted  In  argument  that  this  conclu- 
sively establishes  the  proposition  that  a  sum- 
mons must  always  be  issued  when  a  supple- 
mental complaint  Is  filed  under  section  142. 
It  will  be  observed  in  the  case  of  Arthur  v. 
Allen,  supra,  upon  filing  the  supplemental 
complaint  the  summons  was  issued  and  serv- 
ed, and  the  defendants  moved  to  set  aside  the 
services  on  the  ground  that  section  142  does 
not  contemplate  the  service  of  a  summons 


when  a  supplemental  complaint  has  been  fil- 
ed, and  that  such  service  was  not  effectual  to 
require  those  against  whom  the  action  was 
continued  to  answer  the  complaint  The  is- 
suing and  service  of  a  summons  was  held  to 
be  sufficient  and  proper.  The  point  was  not 
involved  in  that  case  whether  an  order  to 
show  cause  would  not  have  been  equivalent  to 
a  summons,  or  suflldent  notice  to  the  heirs  to 
require  them  to  answer.  Whether  we  re- 
gard the  continuance  of  the  action  against 
the  heirs  as  bringing  In  entirely  new  and  In- 
depend^t  parties,  or  .merely  a  substitution 
of  the  heirs  In  the  stead  of  the  ancestor 
whose  rights  have  descended  to  them,  it  is 
manifest  in  either  case  the  summons  would 
be  proper  and  sufficient  In  the  one  case  it 
would  be  necessary  to  commence  the  action 
against  the  heir,  and  In  the  other  it  would 
be  adequate  notice  to  him  to  answer  the  sup- 
plemental complaint  We  do  not  think,  how- 
ever, the  proceeding  Is  to  be  regarded  as  a 
new  action  or  as  bringing  in  Independent  par- 
ties, but  as  the  continuance  of  the  old  action 
against  the  heir  in  right  of  his  ancestor.  It 
is  to  be  observed  that  the  statute  does  not 
require  the  service  of  a  formal  summons,  and 
it  would  be  carrying  technicality  to  its  ut- 
most limit  to  hold  that  an  order  of  the  court 
giving'  notice  of  the  supplemental  complaint 
and  requiring  the  heir  to  answer  would  not 
suffice  to  bind  the  heir  and  give  the  court 
jurisdiction,  in  the  absence  of  an  express 
provision  requiring  a  formal  summons.  Tak- 
ing this  view,  it  was  said  In  Lyles  v.  Haskell, 
35  S.  C.  891,  402,  14  S.  B.  829,  8^  after 
quoting  the  provision  of  the  Code  of  Proce- 
dure here  under  consideration:  ''This  was 
done  within  a  year  by  Judge  Hudson's  order 
of  June  7,  1883,  and  a  copy  of  the  same  was 
served  on  each  of  the  heirs,  with  a  notice 
that,  If  they  did  not  within  twenty  days  ap- 
pear and  answer  the  complaint  the  plaintiff 
might  apply  to  this  court  for  an  order  ap- 
pointing a  guardian  ad  litem  for  the  infanta, 
eta  It  is  contended,  however,  that  a  sum- 
mons was  indispensable.  We  find  no  express 
requirement  that  in  a  case  continued  by  order 
there  must  be  also  a  summons,  and,  as  the 
order  served  contained  substantially  all  the 
elements  of  a  summons,  we  cannot  say  that 
the  absence  of  a  formal  summons  was  a  ju- 
risdictional defect"  It  Is  true  that  there  the 
cause  was  continued  by  order,  the  defendant 
not  having  been  dead  more  than  one  year, 
while  in  this  case  a  supplemental  complaint 
was  necessary,  more  than  a  year  having 
elapsed  after  death.  But  in  neither  case  Is  a 
formal  statutory  summons  expressly  requir- 
ed, and  therefore  the  views  expressed  by  the 
court  apply  in  one  case  as  well  as  the  other. 
The  order  of  Judge  Hudson  only  required  the 
parties  to  show  cause  why  the  action  should 
not  be  continued  against  them  *'on  the  sup- 
plemental complaint  heretofore  served  upon 
them."  It  adjudged  nothing.  Upon  the  com- 
ing in  of  the  return,  Judge  Townsend  ordered 
the  case  to  be  continued  against  the  heirs* 
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with  leave  to  answer  within  20  days.  All 
this  must  be  regarded  sufficient,  in  the  ab- 
sence of  an  express  requirement  for  the  serv- 
ice of  a  summons. 

On  the  first  ground  above  stated,  the  Judg- 
ment of  the  circuit  court  is  reversed. 


(70  S.  O.  809) 

JONES  et  al.  v.  BOTKIN. 

(Supreme  Court  of  South  Carolina.    Nov.  80» 

1901) 

ACTION  TO  BXCOVEB  LAND— TAX   DEED— OOIC- 
PLAINT— LIMITATIONS— INFANCY. 

1.  In  an  action  to  recover  land,  the  complaint 
alleged  that  defendant  claimed  under  a  tax 
deed  based  on  a  sale  of  taxes  under  circumstan- 
ces rendering  the  deed  null  and  void  for  fraud. 
Held  not  to  render  the  complaint  demurrable 
for  insuflSciengr* 

2.  Code  1002,  |  426,  provides  that  a  sherirs 
deed  shall  be  prima  facie  evidence  of  gooa  title 
in  the  holder,  and  that  all  proceedings  have  been 
regular,  and  that  no  action  to  recover  land  sold 
by  the  sheriff  shall  be  brought  after  two  years. 
Held  a  pure  statute  of  limitation,  and  affected 
by  the  disability  of  infancy  of  plalntiflb. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Kershaw  County;  Klugh,  Judge. 

Action  by  Mary  L.  Jones  and  others 
against  Burrell  H.  Boykin.  From  an  order 
sustaining  a  demurrer  to  the  complaint  plain- 
tiffs appeal.    Reversed. 

A.  B.  Stuckey,  for  appellants.  Kirkland  & 
Moore,  for  respondent 

JONES,  J.  The  plaintiffs  in  this  case  ap- 
peal from  an  order  of  Judge  Klugh  sustain- 
ing a  demurrer  to  the  complaint  for  insuffi- 
ciency, in  so  far  as  it  attempted  to  set  up 
a  legal  cause  of  action  for  the  recovery  of 
land.    The  complaint  is  as  follows: 

**Pirst.  That  many  years  since,  James 
Ammons,  of  said  county  and  state,  departed 
this  life  intestate,  seised  and  possessed  and 
being  the  owner  in  fee  of  all  that  tract  of  land 
situate  in  said  county  and  state,  containing 
seventy-two  acres,  more  or  less,  bounded 
by  lands  owned  by  persons  now  or  former- 
ly, as  follows:  •  •  •  That  Mrs.  M.  A, 
Ammons  departed  this  life  intestate  on  the 
11th  day  of  June,  1900,  leaving  the  three 
daughters  of  the  said  James  Ammons,  de- 
ceased, being  also  her  daughters,  as  her  sole 
heirs  at  law.    That  the  said  Janie  Boykin 

also  departed  this  life  intestate  on  the  — '■ 

day  of  April,  1902,  leaving  as  her  sole  heirs 
at  law  her  husband,  the  plaintiff  Ellie  Boy- 
kin, and  her  son,  the  plaintiff  Ottls  A.  Boy- 
kin, the  llitter  being  an  infant  under  the 
age  of  twenty-one  years.  His  father,  the 
said  Ellie  Boykin,  has  been  appointed  his 
guardian  ad  litem  for  the  purposes  of  this 
action  by  L.  A.  Wittkowsky,  Esq.,  the  master 
for  said  county. 

"Second.  That  the  plaintiffs  herein  are 
seised  in  fee  and  entitled  to  the  immediate 
possession  of  the  tract  of  land  above  de- 
sert b^^ 


•Third.  That  the  defendant  Burrell  H. 
Boykin,  is  in  possession  of  said  tract  of  land, 
and  unlawfully  withholds  the  same  from 
the  plaintiffs,  to  their  damage  in  the  sum  of 
one  hundred  dollars. 

"Fourth.  Plaintiffs  further  allege  that  In  or 
about  the  year  1887  the  said  Mrs.  M.  A.  Am- 
mons, being  then  in  possession  and  control 
of  said  tract  of  land,  each  of  her  daughters 
aforesaid  being  under  the  age  of  twenty-one 
years,  placed  the  defendant  in  possession  of 
said  premises  under  an  agreement  to  collect 
the  rents,  account  to  her  for  the  same,  and 
pay  the  taxes  upon  said  premises;  that  the 
said  defendant  continued  for  one  or  two 
years  to  collect  the  rents  and  account  to  the 
said  Mrs.  M.  A.  Ammons  therefor,  and  paid 
the  taxes  upon  said  premises;  that  after- 
wards, while  he  was  thus  in  possession,  and 
while  it  was  thus  his  duty  to  pay  the  taxes 
upon  said  premises,  the  defendant  neglected 
and  failed  to  pay  the  same,  and,  although  the 
said  land  had  been  duly  assessed,  prior 
thereto  on  the  taxbooks  of  said  county  in 
the  name  of  the  said  Mrs.  M.  A.  Ammons, 
the  auditor  for  said  county  neglected  and 
failed  to  bring  the  same  forward  on  the 
books  as  an  assessment  against  Mrs.  M.  A. 
Ammpns,  but  procured  the  said  land  to  be 
advertised  and  sold  for  delinquent  taxes  as 
belonging  to  person  or  persons  unknown; 
that  under  such  sale  the  defendant  herein 
became  the  purchaser,  well  knowing  that 
the  said  tract  of  land  was  known  to  belong 
to  the  said  Mrs.  M.  A.  Ammons  and  her 
daughters  aforesaid,  and  while  he  was  in  pos- 
session of  the  same,  and  while  it  was  his 
duty  to  pay  the  taxes  thereon,  and  he  re- 
ceived a  deed  therefor  from  the  sheriff  of 
said  county,  dated  June  23,  1892;  that  said 
defendant  neglected  and  failed  to  record  the 
said  deed  in  the  office  of  the  clerk  of  the 
court  for  said  county  until  the  present  year, 
1902,  soon  after  the  plaintiffs  required  of 
him  the  possession  of  said  lands;  that  the 
said  tax  sale,  the  assessment  of  said  taxes, 
and  the  said  deed  executed  to  the  defendant 
are  null  and  void  under  the  law. 

"Fifth.  That  the  defendant  has  received 
and  enjoyed  all  the  rents,  incomes,  and  prof- 
its from  the  said  premises  since  June  23, 
1892,  aggregating  the  sum  of  two  hundred 
dollars,  and  should  be  required  to  pay  the 
same  to  the  plaintiff. 

"Wherefore  the  plaintiffs  demand  Judg- 
ment against  the  defendant  (1)  for  the  pos- 
session of  said  property;  (2)  for  the  sum  of 
one  hundred  dollars  damages  against  the 
defendant  for  his  unlawful  withholding  the 
same  from  the  plaintiff;  (3)  that  said  sher- 
iff's tax  deed  may  be  canceled  and  set  aside; 
(4)  for  the  sum  of  two  hundred  dollars,  the 
rents  and  profits  unlawfully  received  and 
enjoyed  by  the  defendant;  (5)  for  such  other 
relief  as  may  be  Just  and  for  costs." 

The  order  appealed  from  is  as  follows: 

**This  cause  was  called  for  trial,  Jury  im- 
paneled, and  pleadings  read.    Upon  motion 
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of  defendants  attorneys,  tbe  trial  by  jury 
was  confined  to  the  legal  cause  of  action 
alleged,  and  the  equitable  issue  reserved  for 
subsequent  disposition.  The  defendant's  at- 
torney then  interposed  a  demurrer,  with  writ- 
ten specifications,  upon  the  ground  that  the 
complaint,  as  to  the  legal  cause  of  action, 
failed  to  state  ^  facts  sufficient  to  constitute 
a  cause  of  action.  The  demurrer  was  sus- 
tained for  the  reason  that  the  complaint 
showed  upon  its  face  that  the  plaintiffs  had 
no  right  to  recover  the  land,  which  was  al- 
leged therein  to  have  been  sold  by  the  sher- 
iff for  taxes  delinquent  between  1887  and 
1892,  and  title  deed  thereto  made  by  the 
sheriff  to  B.  H.  Boykin,  June  23,  1892.  It 
also  appeared  by  the  complaint  that  B.  H. 
Boykin  had  been  in  possession  of  the  land 
since  1892  under  the  sherlfiTs  deed.  All  pre- 
sumptions of  validity  of  prerequisites  are  by 
statute  in  favor  of  the  sheriffs  tax  deed  and 
title  thereunder,  and  after  the  lapse  of  two 
years,  with  possession  under  such  deed,  all 
presumption  became  absolute  and  conclu- 
sive. The  two-years  limitation  as  to  tax  ti- 
tle Is  not  as  the  ordinary  or  Code  limitations. 
No  disability  is  made  an  exception  in  this 
special  limitation,  which  is  a  limitation  upon 
the  right  and  title,  rather  than  of  the  remedy 
and  right  of  action. 

'The  causes  of  action  being  mingled  In 
the  complaint,  It  may  be  read  and  taken  as 
a  whole  as  to  each  cause  of  action.  The 
legal  cause  being  separated  for  trial,  the 
demurrer  applies  to  that  cause,  and  as  to 
that  it  is  sustained.  The  equitable  cause  is 
left  for  future  consideration  and  determina- 
tion." 

The  exceptions,  seven  in  number.  Impute 
error  In  the  action  of  the  court,  and  in  the 
several  reasons  assigned  therefor. 

We  think  the  order  must  be  reversed. 
The  first  three  paragraphs  unquestionably 
state  a  cause  of  action  for  recovery  of  land, 
and  damages  for  unlawfully  withholding 
the  same.  While  it  is  true  that  a  complaint 
may  state  facts  sufilcient  to  constitute  a 
cause  of  action,  and  then  state  other  facts 
which  in  law  defeat  a  recovery,  so  as  to 
make  the  complaint  demurrable  for  insuffi- 
ciency (Jarrell  v.  R.  Co.,  58  S.  C.  491,  36  S. 
E.  910),  we  do  not  think  such  has  been  done 
in  this  case.  The  fourth  para^aph  of  tbe 
complaint  does  state  that  the  defendant  re- 
ceived a  deed  from  the  sheriff  under  a  tax 
sale  of  said  land  dated  June  23,  1892,  and 
it  is  true  that  under  section  426,  Civ.  Code 
1902,  vol.  1,  such  a  deed  is  prima  fade  evi- 
dence of  a  good  title;  but  the  same  para- 
graph proceeds  to  state  other  facts,  which, 
if  established  (and  on  demurrer  they  are 
to  be  treated  as  admitted),  must  overthrow 
such  prima  facie  evidence,  and  make  the 
deed  null  and  void  for  fraud,  or  estop  the 
defendant  from  asserting  his  deed  against 
the  plaintiffs.  Association  v.  Waters.  50  S. 
0.  460»  27  S.  B.  94a.    It  must  be  remembered 


that  courts  of  law  have  concurrent  Jurisdic- 
tion with  courts  of  equity  In  matters  of 
fraud,  and  it  is  accordingly  well  settled 
that  In  an  action  to  recover  real  estate  a 
party  may,  on  the  trial  of  the  legal  issues, 
attack  for  fraud  a  deed  relied  on  by  his 
antagonist  McCreery  Land  Investment  Co. 
V.  Myers,  49  S.  E.  848.  The  plaintiffs  here 
may  have  done  this  in  reply  to  defendant's 
tender  of  the  sheriff's  deed,  without  spe- 
cially pleading  the  fraud.  If  so,  the  mere 
allegation  of  the  sheriff's  deed  as  defendant* a 
claim  of  title,  coupled  with  facts  which.  If 
true,  would  overthrow  it  as  a  defense,  could 
not  operate  to  destroy  plaintiff's  cause  of 
action,  whatever  effect  such  allegations  may 
have  in  shifting  the  burden  of  proof  in  the 
first  Instance. 

Nor  do  we  think  that  plalntifTs  cause  of 
action  for  the  recovery  of  the  land  in  ques- 
tion is  defeated  by  the  allegation  that  de- 
fendant received  the  sheriCTs  deed  under 
tax  sale  In  June,  1892;  the  action  having 
been  commenced  in  May,  1902.  Section  426, 
Civ.  Code  1902,  vol.  1,  provides  as  follows: 
"In  all  cases  of  sale,  the  sheriff's  deed  of 
conveyance,  whether  executed  to  a  private 
person,  a  corporation,  or  the  sinking  fund 
commission,  shall  be  held  and  taken  as 
prima  fade  evidence  of  a  good  title  in  the 
holder,  and  that  all  proceedings  have  been 
regular,  and  all  the  requirements  of  the  law 
have  been  duly  complied  with.  No  action 
for  the  recovery  of  land  sold  by  the  sheriff 
under  the  provisions  of  this  article,  or  for 
the  recovery  of  the  possession  thereof,  sliall 
be  maintained  unless  brought  within  two 
years  from  the  date  of  said  sale."  It  is 
asserted  with  reference  to  this  statute  that 
the  two-years  limitation  is  a  limitation  af- 
fecting the  right  and  title,  rather  than  the 
remedy  and  right  of  action,  and  that,  after 
two  years'  possession  under  the  sheriff's 
deed,  all  presumption  that  prerequisites  have 
been  complied  with  is  conclusive.  "Where 
time  Is  of  the  essence  of  the  right  created, 
and  the  limitation  Is  an  Inherent  part  of 
the  statute,  there  Is  no  right  of  action  in- 
dependent of  the  limitation.  Such  special 
limitation  extinguishes  the  right,  rather  than 
affects  the  remedy."  19  Etacy.  Law  (2d  Ed.) 
151,  and  cases  cited  in  note  6;  Dennis, 
Adm'r  v.  Atlantic  Coast  Line  Co.,  49  S.  E. 
869.  This  distinction,  however,  does  not 
apply  to  the  statute  quoted.  The  statute 
creates  no  right  of  action,  but  is  a  mere  lim- 
itation on  the  assertion  of  a  right  of  action 
existing  at  common  law  and  ind^endent 
of  the  statute.  Hence  the  statute  Is  a  pore 
statute  of  limitiltion,  affecting  the  remedy, 
not  the  right,  and  must  be  affected  by  the  . 
disability  of  infancy  of  plaintiffs,  as  al 
leged  In  the  complaint. 

These  views  render  It  unnecessary  to  fui- 
ther  consider  the  grounds  of  appeal. 

The  Judgment  of  the  circuit  court  la  re- 
versed. 
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(70  S.  C.  S15) 

HYLAND    V.     SOUTHERN    BELL    TELE- 
PHONE &  TELEGRAPH  00. 

(Supreme  Court  of  South  Carolina.    Dec;  2, 

1904.) 

OPINION  BVIDBNCK— HAB1CLBS8  ■BBOB— OBJSO- 
TIONS  WAIVED  —  MORTALITY  TABLB— INJURY 
TO  SERVANT—BAFE  AFPLIANCEB—ASSUICFTION 
or  BISK— FEI«LOW  SERVANT. 

1.  A  nonexpert  witness  may  testify  that  after 
examination  ne  thought  a  person  was  seriously 
hurt  and  knocked  senseless. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  20, 
Gent  Dig..  Evidence,  §§  2167,  2238,  2239.] 

2.  The  admission  of  hearsay  evidence  is  harm- 
less where  the  same  fact  is  established  by  com- 
petent evidence. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  3, 
Cent.  Dig.,  Appeal  and  Error,  §§  ^61,  4165, 
4172.] 

3.  Where  evidence  is  brought  out  by  the  sug- 
gestion of  appellant's  counsel,  he  cannot  object 
thereto. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  8, 
Cent  Dig.,  Appeal  and  Error,  9  3597.] 

4.  Where  no  objection  is  made  to  incompetent 
evidence,  and  oilier  witnesses  testify  to  the 
same  fact,  it  becomes  competent. 

[Ed.  Note. — For  cases  in  point,  see  voL  46, 
Cent  Dig.,  Trial,  9  261.] 

5.  Where  a  witness  testified  to  knowledge  of 
a  custom,  and  stated  what  it  was,  an  objection 
thereto  cannot  be  first  raised  on  appeal. 

6.  Under  24  St  at  Large,  p.  96,  establishing  a 
mortality  table,  it  is  admissible  in  all  cases 
when  necessary  to  establish  the  expectancy  of 
the  life  of  any  person  from  any  period  of  his 
life,  whether  he  be  living  at  the  time  or  not 
Held,  that  such*  table  is  admissible  in  evidence 
as  to  expectancy  of  life  in  an  action  for  injuries 
to  a  living  person  where  there  is  any  evidence 
that  the  injuries  are  permanent 

7.  An  indefinite  exception  will  be  overruled. 

8.  The  duty  of  a  master  to  furnish  proper 
tools  and  appliances  so  far  as  appliances  are 
concerned  embraces  human  instrumentalities  as 
well  as  mechanioil  devices. 

9.  A  servant  does  not  assume  the  risk  of  negli- 
gence of  the  master  in  conducting  the  work  nor 
in  selecting  servants. 

10.  Where  a  master  has  exercised  due  care  in 
the  employment  of  a  fellow  servant  and  the 
negligence  of  such  servant  results  in  an  injury 
to  the  plaintiff,  his  fellow  servant  the  master 
is  not  chargeaole  therewith. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.,  Master  and  Servant,  §9  836,  352.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  Jos.  A.  McCullougb, 
Special  Judge. 

Action  by  Philip  H.  Hyland  against  the 
Southern  Bell  Telephone  &  Telegraph  Com- 
pany. Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Nelson  &  Nelson  and  Hunt  Chipley,  for 
appellant  Thomas  &  Gibbes,  for  respond- 
ent 

POPE,  O.  J.  The  following  stat^tnent  of 
the  action  is  made  by  the  plaintiff,  which 
we  adopt  as  a  proper  statement  of  the  is- 
sues, thus  presenting  a  copy  of  the  plead- 
ings: "This  is  an  action  for  the  recovery  of 
damages  for  personal  Injuries  sustained  by 
the  plaintiff  while  In  the  employment  of  the 


defendant  on  the  20th  day  of  March,  1902. 
In  the  afternoon  of  the  said  day  the  plain- 
tiff, with-  several  other  workmen,  was  enga- 
ged, under  the  direction  of  a  foreman,  in 
erecting  poles,  stringing  wires,  and  doing 
other  work  Incident  to  the  construction  of  a 
telephone  line  for  the  defendant  along  the 
southern  side  of  Gervals  street,  a  public 
highway  much  traveled  by  pedestrians,  bi- 
cycles, and  vehicles,  near  Its  intersection 
with  Pine  street,  in  the  eastern  suburbs  of 
the  city  of  Columbia,  about  one  square  be- 
yond the  corporate  limits.  At  this  point  a 
private  telephone  line  had  been  constructed 
along  Pine  street  and  across  Gervals  street, 
and  in  order  to  facilitate  the  stringing  of  the 
wires  t)f  the  defendants  proposed  line  the 
defendant's  foreman  had  caused  the  wires 
of  the  private  line  to  be  cut  and  lie  across 
Gervals  street  The  wires  of  the  defend- 
ant's proposed  line  having  been  strung  across 
Pine  street,  the  foreman  directed  the  plain- 
tiff, who  was  just  then  returning  to  his 
work  from  the  city  of  Columbia,  whither  he 
had  gone  on  an  errand  for  the  defendant, 
to  reconnect  the  said  wires  of  the  private 
line  across  Gervals  street  This  the  plaintiff 
undertook  to  do,  and  with  that  end  in  view 
had  climbed  the  telephone  pole,  upon  which 
the  desired  connection  was  directed  to  be 
made,  to  a  height  of  about  25  feet  above 
the  ground,  carrying  one  of  the  said  wires 
coiled  about  his  right  arm  and  shoulder, 
when  a  bicyclist,  approaching  the  city  on 
his  bicycle  along  Gervals  street,  ran  against 
and  became  entangled  with  the  said  wire, 
causing  the  plaintiff  to  be  precipitated  from 
his  position  on  the  pole  to  the  ground  with 
great  force,  whereby  the  plaintiff's  collar 
bone  was  broken,  his  shoulder  and  back 
wrenched,  bruised,  and  strained,  and  his 
person  otherwise  seriously  injured.  It  is 
alleged  In  the  complaint  that  the  said  inju- 
ries were  caused  by  the  negligence  and  reck- 
lessness of  the  defendant  *ln  failing  to  pro- 
vide and  put  in  charge  of  the  work  of  con- 
structing said  line,  with  plaintiff,  careful  and 
competent  workmen,  and  in  providing  and 
putting  in  charge  of  the  work  careless,  ig- 
norant, and  incompetent  workmen,  and  In 
failing  to  furnish  safe,  suitable,  and  proper 
tackle,  tools,  implements,  and  appliances  to 
raise,  or  enable  plaintiff  to  raise,  said  wire 
to  said  pole,  and  in  requiring  plaintiff  to 
carry  said  wire  up  said  pole  as  aforesaid 
with  the  end  thereof  looped  about  his  arm 
and  shoulder,  and  In  requiring  plaintiff  to 
raise  and  attach  said  wire  In  the  manner 
aforesaid  while  the  slack  thereof  lay  upon 
and  was  suspended  over  said  Gervals  street. 
In  imminent  peril  to  plaintiff  and  to  passen- 
gers along  said  street,  and  in  failing  to  take 
proper  precautions  or  keep  a  proper  lookout 
to  prevent  such  passengers  from  colliding 
with  said  wire,  and  in  causing  and  permit- 
ting said  bicycle  and  its  rider  to  run  Into 
and  become  entangled  with  said  wire  as 
aforesaid.'    The  answer,  for  a  first  defense^ 
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denies  the  negligence,  recklessness,  and  ex- 
tent of  Injuries  as  alleged;  and  for  a  second 
defense  avers  that  the  alleged  accident  and 
injuries  to  the  plaintiff  were  caused  by  his 
contributory  negligence  in  not  exercising  due 
care  and  caution,  and,  if  there  was  any  risk 
connected  with  the  work  in  which  plaintiff 
was  engaged  at  the  time  of  his  alleged  inju- 
ries, he  (the  plaintiff)  voluntarily  assumed 
the  same.** 

Upon  these  issues  the  action  was  tried  be- 
fore Special  Judge  Joseph  A.  McCollough 
and  a  Jury  at  the  fall  term  of  the  court  of 
common  pleas  of  Richland  county,  at  Co- 
lumbia, S.  C,  and  resulted  in  a  verdict  for 
the  plaintiff.  After  entry  of  Judgment  upon 
said  verdict  the  defendant  appealed  to  this 
court  upon  the  following  grounds,  to  wit: 

"(1)  Because,  against  the  objection  of  de- 
fendant, his  honor  admitted  in  evidence  the 
statement  of  the  witness  Hlller  L.  Leadford 
in  the  words:  'He  [the  plaintiff]  seemed  to 
be  very  seriously  hurt,  was  knocked  sense- 
less, and,  I  understood,  had  his  collar  bone 
broken,  and  was  otherwise  Injured;*  such 
statement  being  Incompetent,  because:  First, 
It  embodied  a  mere  opinion  of  a  non-expert 
witness;   and,  second,  it  was  hearsay. 

"(2)  Because,  against  the  objection  of  de- 
fendant, his  honoi:  admitted  in  evidence  the 
statement  of  the  witness  Philip  H.  Hyland 
In  the  words:  'I  took  them  [the  defendant's 
employes]  to  be  experienced  men;  that  Is, 
for  all-round  workmen;*  such  statement  be- 
ing incompetent,  because  it  embodied  a  mere 
opinion  of  a  nonexpert  witness. 

"(3)  Because,  against  the  objection  of  de- 
fendant, his  honor  admitted  in  evidence  the 
statement  of  the  witness  Philip  H.  Hyland 
In  the  words:  The  practice  is  to  leave  a 
man  on  the  crossing,  and  to  guard  them,  to 
look  out  for  wagons  and  whatever  may  be 
the  traffic;*  such  statement  presenting  to 
the  Jury  a  practice  or  custom  as  a  rule  of 
conduct  in  a  matter  in  which,  according  to 
law,  the  practice  or  custom  raises  no  rule 
of  conduct. 

"(4)  Because,  against  the  objection  of  de- 
fendant, his  honor  admitted  in  evidence  the 
statement  of  the  witness  Wm.  Perry  in  the 
words:  'It  is  the  custom,  when  wires  block 
either  the  street  or  sidewalk,  to  have  some- 
body there  to  notify  people  coming  along, 
either  pedestrians  or  vehicles;'  such  state- 
ment presenting  to  the  Jury  a  practice  or 
custom  as  a  rule  of  conduct  in  a  matter  in 
which,  according  to  law,  the  practice  or  cus- 
tom raises  no  rule  of  conduct 

"(5)  Because,. against  the  objection  of  de- 
fendant his  honor  admitted  in  evidence  the 
statement  of  the  witness  Wm.  Perry  in  the 
words:  1  have  noticed  other  people  and 
vehicles  being  stopped  on  account  of  wires 
across  the  street;  have  been  stopped  myself;* 
such  statement  constituting  no  evidence  com- 
petent to  establish  practice  or  custom. 

"(6)  Because,  against  the  objection  of  de- 
fendant, his  honor  admitted  in  evidence  the 


mortuary  table  passed  by  the  General  As- 
sembly of  South  Carolina  (24  St  at  Large, 
p.  96);  such  table  being  Incompetent  In  a 
case  where  the  wrong  complained  of  did  not 
result  in  the  death  or  total  disability  of  the 
party  Injured. 

"(7)  Because,  against  the  objection  of  de- 
fendant his  honor  admitted  in  evidence  the 
opinion  of  the  witness  R.  H<  Smith  as  to 
the  duty  of  the  defendant's  foreman  in  a 
given  case:  such  opinion  being  incompetent 
because,  first  It  related  to  a  matter  in  which 
opinion  evidence  is  not  competent;  second, 
and  witness  gave  no  reason  for  his  opinion; 
and,  third.  It  purported  to  establish  the  rela- 
tions of  parties  to  a  contract  to  which  the 
witness  was  a  stranger,  and  of  which  he 
had  no  knowledge. 

"(8)  That  his  honor  charged  that  the  mas- 
ter must  furnish  the  servant  with  appro- 
priate and  suitable  tools  and  appliances; 
such  unqualified  statement  being  erroneous 
In  Its  application  to  this  case,  for  the  rea- 
son that  the  undisputed  proof  on  the  trial 
was  that  the  plaintiff  had  contracted  with 
the  defendant  to  furnish  himself  the  tools 
and  appliances  needed  in  the  work  in  which 
he  was,  when  injured,  engaged  as  an  em- 
ployg  of  the  defendant 

"(0)  For  that  his  honor  submitted  to  the 
Jury  the  question,  'Did  the  master  discharge 
that  duty  in  furnishing  safe,  suitable,  ap- 
propriate appliances?  the  undisputed  proof 
on  the  trial  being  that  the  plaintiff  had  con- 
tracted with  the  defendant  tb  furnish  him- 
self the  tools  and  appliances  needed  In  the 
work  in  which  he  was,  when  injured,  en- 
gaged as  an  employ^  of  the  defendant 

"(10)  For  that  his  honor  refused  to  charge 
that  'a  servant  having  consented  to  serve 
in  the  way  and  manner  in  which  the  business 
was  being  conducted,  has  no  grround  of  com- 
plaint even  if  reasonable  precautions  have 
been  neglected;  and  will  be  deemed  to  have 
assumed  all  risks  naturally  and  reasonably 
incident  to  his  employment  and  to  have  no- 
tice of  all  risks  which  to  a  person  of  his 'ex- 
perience and  understanding  are,  or  ought 
to  be,  obvious* — the  proposition  thus  reject- 
ed being  correct  in  law,  and  applicable  to 
the  Issues  herein. 

"(11)  For  that  his  honor  refused  to  charge 
that,  'To  show  negligence  In  the  defendant 
it  must  be  made  to  appear  that  the  danger 
was  such  that  the  plaintiff  could  not.be 
presumed  to  know  it  and  that  the  defend- 
ant did  not  give  him  Information  of  it  If 
he  knew  and  appreciated  the  danger,  he  can- 
not recover' — the  proposition  thus  rejected 
being  correct  in  law  and  applicable  to  the 
Issues  herein. 

"(12)  For  that  bis  honor  refused  to  charge 
that:  'If  the  place  is  ob\iously  unsafe,  so 
as  to  charge  the  servant  with  knowledge 
thereof,  and  he  nevertheless  enters  upon 
the  work,  he  assumes  the  risk.  As  a  gen- 
eral rule,  if  the  servant  injured  knows  that 
the  force  for  work  Is  insufiicient  he  wiil 
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be  held  to  have  assumed  the  risk,  and  waiv- 
ed the  obligation  of  tbe  company  In  this  re- 
spect as  to  himself,  and  If  injured  by  means 
of  such  delinquency  he  Is  without  remedy* — 
the  propositions  thus  rejected  being  correct 
in  law»  and  applicable  to  the  Issues  herein.** 

We  will  now  consider  defendant's  ground 
of  appeal,  and  will  adopt  the  grouping  of 
these  exceptions.  We  wUl  therefore  divide 
the  exceptions  into  two  or  three  classes,  viz., 
1  to  7,  inclusive,  relating  to  alleged  errors 
of  the  circuit  Judge  in  relation  to  the  ad- 
mission of  testimony;  second,  8  and  9,  relat- 
ing to  alleged  errors  in  the  circuit  Judge's 
charge  to  the  Jury;  and,  third,  the  tenth, 
eleventh,  and  twelfth  exceptions  relating  to 
alleged  errors  of  the  circuit  Judge  in  refus- 
ing to  charge  certain  requests  to  charge. 

1.  (a)  Objection  to  Hiller  L.  Leadford's  tes- 
timony: We  do  not  attach  much  attention 
to  this  allegation  of  error.  The  witness 
saw  plaintiff  immediately  after  his  fall.  He 
examined  hlpi,  and  found  him  In  a  senseless 
condition.  So  far,  no  error.  The  witness 
thought  him  seriously  hurt  No  objection  to 
this.  He  heard  that  plalntHTs  collar  bone 
was  broken  and  was  otherwlaie  injured*  This 
was  hearsay.  But  no  harm  resulted  to  the 
defendant  therefrom.  Dr.  R.  A.  Gibbes,  an 
expert,  told  the  same  facts  In  his  testimony, 
and  the  plaintiff  explained  his  injuries  in  his 
testimony.  Garrlck  y.  R.  R.  Co.,  53  S.  O. 
451,  31  6.  E.  834,  69  Am.  St  Rep.  874;  Rake^ 
straw  V.  Floyd,  54  S.  G.  293,  32  S.  E.  419; 
Perry  v.  Jefferies,  61  S.  O.  804,  39  8.  E.  516; 
Watts  V.  R.  R.  Co.,  60  S.  C.  70,  38  S.  E.  240; 
Mathis  V.  R.  R.  Co.,  53  a  C.  246,  31  S.  E. 
240;  Youngblood  v.  R.  R.  Co.,  60  a  G.  9,  38 
B.  E.  232,  85  Am.  St  Rep.  824,  and  Smith 
y.  Brabham,  48  S.  C.  340,  26  S.  E.  651. 

(b)  Objection  to  testimony  of  plaintiff  for 
the  reason  that  he  testified  that  he  took  his 
fellow  workmen  to  be  experienced  men — 
that  is,  for  all-round  workmen — "such  state- 
ment being  incompetent  because  it  embodied 
a  mere  opinion  of  a  nonexpert  witness.'* 
Now,  here  is  what  occurred  when  the  wit- 
ness testified:  "Can  you  tell  the  Jury  wheth- 
er they  [the  hands]  were  old,  experienced 
men,  or  whether  new  hands?  Mr.  Nelson: 
We  object  He  says  he  does  not  know  how 
long  th^  were  at  work.  He  can  testify  as 
to  whether  they  4id  work  in  a  workmanlike 
manner  and  as  men  of  experience.  The 
Court:  He  can  tell  whether  they  worked  as  an 
experienced  man.  Answer:  I  took  them  to 
be  experienced  men;  that  is,  for  all-round 
workmen."  Nothing  was  said  by  defend- 
ant's attorneys  after  this  answer.  Other  tes- 
timony of  a  similar  character  was  given'  by 
defendant's  witnesses.  We  see  no  objection 
to  this  examination  of  the  witness  It  was 
caused  by  the  suggestion  of  Mr.  Nelson,  and 
was  in  favor  of  his  client,  the  defendant. 

(c)  So  far  as  this  ground  of  appeal  is  con- 
cerned, we  cannot  support  It  because  JHyland 
testified  that  it  was  the  practice  and  custom 
to  leave  a  man  on  the  crossing  to  guard 
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them,  to  look  out  for  wagons  and  whatever 
may  be  the  trafllc.  No  objection  was  taken 
as  td  this  testimony.  It  was  thus  made  com- 
petent in  this  case.  On  pages  9  and  10,  the 
whole  matter  is  made  clear.  Besides,  other 
witnesses  testified  as  to  this  custom.  See, 
also,  27  Ency.  of  Law,  ^pp.  899  to  902;  20 
Ency.  of  Law  (2d  Ed.);  21  Ency.  of  Law  (2d 
Ed.)  at  page  524.  Our  own  case  of  Bodie  v. 
R.  R.,  61  S.  C.  488,  39  S.  E.  715,  and  66  S. 
O.  303,  44  S.  E.  943,  seems  to  be  conclusive. 

(d)  The  objection  to  the  testimony  of  Wm. 
Perry  is  of  a  kindred  nature.  This  witness 
testified  that  he  knew  the  custom,  and  no 
objection  was  taken.  This  ground  of  appeal 
is  untenable. 

(e)  The  objection  here  raised  as  to  the  tes- 
timony of  witness  Wm.  Perry  is  to  the  same 
effect  as  that  to  which  we  have  already 
ruled.    The  question  was  competent 

(f)  This  objection  relates  to  the  compe- 
tency of  the  mortuary  table  provided  by  the 
General  Assembly  of  this  state.  24  St.  at 
Large,  p.  96.  It  was  objected  to  on  the 
ground  that  this  act  only  related  to  cases 
where  there  was  loss  of  life,  and  not  ap- 
plicable where  Ihe  person  injured  is  still  liv- 
ing. By  the  express  language  of  the  statute 
it  is  admissible  in  all  cases  in  which  "it 
shall  be  necessary  to  establish  the  expec- 
tancy of  continued  life  of  any  person  from 
any  period  of  such  person's  life,  whether  he 
J>0  living  at  the  time  or  not,*^  (Italics  ours.) 
In  20  Enc.  Law  (2d  Ed.)  at  page  888,  this 
language  is  used:  "Mortality  tables  are  ad- 
missible in  evidence  whenever  the  probable 
duration  of  a  person's  life  is  a  material  issue 
in  a  case.  Thus»  in  actions  for  personal 
injuries,  when  the  injury  Is  of  a  permanent 
character,  and  in  actions  for  death  .by  wrong- 
ful act  in  estimating  damages,  the  expec- 
tancy of  life  of  the  person  injured  is  an 
essential  element  and  to  show  such  expec- 
tancy standard  mortality  tables  are  admis- 
sible in  evidence."  The  United  States  Su- 
preme Court  in  Vicksburg  Railroad  Com- 
pany V.  Putnam,  118  U.  S.  545,  555,  7  Sup. 
(Dt  1,  30  L.  Ed.  257,  held:  "In  the  present 
case  it  was  not  suggested  by  the  defendant 
at  tbe  trial  that  the  life  tables  admitted  in 
evidence  were  not  standard  tables,  or  not 
duly  authenticated.  The  only  ground  as- 
signed for  the  objection  to  their  competency 
was  that  'the  plaintiff  has  not  shown  a  case 
in  which  such  evidence  is  admissible,  the 
plaintiff  not  having  been  killed  or  perma- 
nently disabled.'  It  is  a  sufi^dent  answer  to 
this  objection  that  there  was  evidence  from 
which  the  Jury  might  conclude  that  the 
plaintiff's  disability  was  permanent"  We 
overrule  this  ground  of  appeal. 

(g)  This  exception  is  too  indefinite.  "In  a 
given  case" — ^what  case  is  given  or  meant? 
It  is  therefc^e  overruled. 

2.  Exceptions  8  and  9  relate  to  alleged 
errors  in  Judge's  charge.  Bright  refers  to  the 
charge  of  his  honor  touching  the  duty  of  the 
master  in  supplying  the  servants  with  ap- 
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proprlate  tools  and  appliances.  It  was  onlj 
In  proof  here  tbat  the  servant  who  was  re- 
quired himself  to  possess  certain  tools;  not, 
however,  "hand  ropes"  or  appliances.  In  the 
two  cases — Bodie  v.  R.  R.  Co.,  supra,  and 
Hicks  T.  R.  R.  Co.,  63  S.  C.  560,  41  S.  E. 
758 — it  has  been  held  that  tools  and  appli- 
ances, so  far  as  appliances  are  concerned, 
embrace  or  include  human  instrumentalities 
as  well  as  mechanical  devices.  The  duty  of 
the  master  to  the  servant  is  elementary  law. 
We  cannot,  therefore,  sustain  the  eighth  ex- 
ception. Exception  9,  from  the  foregoing 
views,  is  untenable,  for  under  the  issues  here 
raised  it  was  the  duty  of  the  circuit  judge 
to  submit  this  question  to  the  Jury,  "Did  the 
master  discharge  that  duty  in  furnishing 
safe,  suitable,  appropriate  appliances?'  See 
our  views  expressed  under  eighth  ground  of 
appeal.    It  is  ovemiled. 

8.  This  division  refers  to  the  tenth,  elev- 
enth, and  twelfth  grounds  of  appeal.  "(10) 
A  servant,  having  consented  to  serve  in  the 
way  and  manner  in  which  the  business  was 
being  conducted,  has  no  ground  of  complaint, 
even  If  reasonable  precautions  have  been 
neglected,  and  will  be  deemed*  to  have  assum- 
ed all  risks  naturally  and  reasonably  inci- 
dent to  his  employment,  and  to  have  notice 
of  all  risks  which  to  a  person  of  his  expe- 
rience and  understanding  are,  or  ought  to  be, 
obvious."  The  judge  said:  "I  can't  charge 
you  that  way,  because  it  is  a  question  for  you 
to  determine,  under  the  charge  as  I  have  giv- 
en you,  whether  or  not  the  risk  was  assum- 
ed under  the  particular  circumstances  of  the 
case."  Now,  what  had  the  presiding  judge 
said  to  the  jury?  ''There  Is  another  defense. 
The  telephone  company  says,  'You  assumed 
this  risk.'.  What  does  that  mean?  That 
means  when  the  servant  enters  the  employ- 
ment of  the  master  there  are  certain  risks 
necessarily  incident  to  tliat  employment,  cer- 
tain  hazards  he  must  necessarily  run.  The 
law  says  he  assumes  those  risks,  and  it  says, 
furthermore,  if  there  are  patent,  glaring 
hazards,  obvious  dangers,  and  the  servant  en- 
ters upon  the  employment  of  the  master 
with  knowledge  of  these  hazards — ^knowledge 
of  these  dangers — ^and  continues  in  his  em- 
ployment, the  jury  may  say,  under  these 
facts,  that  the  servant,  while  he  may  not 
have  expressly  agreed  to  do  so,  but  by  his 
conduct  tacitly  agreed  to  relieve  the  master 
of  the  consequences  of  the  defects.  In  other 
words,  the  question  of  waiver,  the  question 
of  assumption — that  the  servant  has  assumed 
these  risks:  'I  knew  of  these  dangers;  I  knew 
of  these  defects;  I,  by  my  conduct,  agreed 
to  assume  the  dangers  necessarily  Incident  to 
this  employment'  If  be  does  that,  he  can- 
not complain.  It  is  an  assumption  of  risk. 
The  telephone  company  says,  'You  are  in- 
jured by  the  negligence  of  a  fellow  servant 
and  I  did  not  agree  to  guaranty  you  against 
the  result  of  the  negligence  of  a  fellow 
servant*  What  does  that  mean?  It  means 
this:    Here  are  two  men  engaged  in  an  ordi- 


nary avocation  of  duty  under  charge  of  a 
superior.  Now,  these  two  men,  when  they 
are  thus  engaged,  are  fellow  servants;  and 
common  sense  comes  in  there.  One  of  these 
servants  knows  that  the  master  is  not  re- 
sponsible for  the  act  of  negligence  of  a  f^- 
low  servant  If  the  master  has  exercised  due 
care  In  the  employment  of  the  fellow  serv- 
ant, if  he  has  discharged  his  duty  there^  then 
the  negligence  of  the  fellow  servant,  if  it 
result  in  injury  to  the  other  servant  the 
master  is  not  chargeable  with.  But,  gentle- 
men, that  fellow  servants  means  one  servant 
does  not  assume  the  risk  of  another  servant 
if  not  engaged  In  the  business  for  which  he 
was  employed;  neither  is  he  responsible  for 
it;  neither  is  he  responsible  for  the  negli- 
gence of  the  person  who  represents  the  mas- 
ter—'the  man  who  has  the  right  to  control 
and  direct  the  services  <^  the  Injured  party; 
in  other  words,  that  person,  like  a  centurion, 
says  to  this  man,  'Qo,  and  he  goeth;'  *Gome^ 
and  he  cometh;'  'Do  this^  and  he  doeth  it' 
If  such  person  had  that  kind  of  authority, 
his  negligence— the  servant  does  not  assume 
the  consequences  of  his  negligence."  It 
seems  to  us  the  circuit  judge  made  no  mis- 
take in  his  charge.  This  exception  is  over- 
ruled. 

(11)  The  circuit  judge,  in  his  charge  to  the 
jury,  correctly  laid  down  the  law  as  refer- 
red to  in  this  exception,  and  it  Is  therefore 
overruled. 

**il2)  For  that  his  honor  refused  to  charge 
that,  if  the  place  is  obviously  unsafe,  so  as 
to  charge  the  servant  with  knowledge  there- 
of, and  he  nevertheless  enters  upon  the  work, 
he  assumes  the  risk.  As  a  general  rule,  if 
the  servant  injured  knows  that  the  force 
for  work  is  insufficient  he  will  be  held  to 
have  assumed  the  risk  and  waived  the  obliga- 
tion of  the  company  in  this  respect  as  to 
himself,  and,  if  injured  by  means  of  such  de- 
linquency, he  is  without  remedy."  There  Is 
no  necessity  to  consider  this  exception  at  any 
length,  for  there  are  no  facts  developed  in 
the  testimony  which  bear  even  remotely  up- 
on this  proposition  of  law.  If  there  Is  no  tes- 
timony supporting  this  proposition  of  law, 
the  circuit  judge  had  no  business  making 
any  such  charge.  The  issues  In  this  action 
are  clear  cut,  but  amongst  those  issues  the 
one  now  referred  to  does  ^ot  appear.  This 
ground  of  appeal  is  overruled. 

It  is  the  Judgment  of  this  court  that  Ihe 
judgment  of  the  circuit  court  Is  affirmed. 


(137  N.  C.  383> 

LEWARK  et  al.  v.  NORFOLK  ft  S.  a  CO. 

(Supreme  Court  of  North  Carolina.    Feb.  21, 

1905.) 

CABBIEBS— LOSS   OF   GOODS— 1CEAS0BB   OT   DAM- 
AGES. 

1.  In  an  action  against  a  carrier  for  loss  of  a 
consignment  of  ice  shipped  by  plaintiffs  to  them- 
selves, plaintiffs  were  not  entitled  to  recover 
for  the  loss  of  fish,  for  the  packing  of  which 
they  intended  to  use  the  ice,  m  the  absence  of 
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any  evidence  that  the  carrier  knew  or  should 
have  known  that  the  ice  was  intended  for  that 
purpose ;  the  damages  being  limited  to  the  value 
of  the  ice  at  destination  at  the  time  it  should 
have  arrived. 

Appeal  from  Superior  Gonrtp  Ourritack 
Ck>anty;  B.  B.  Jones,  Judge. 

Action  by  H.  Lewark  and  others  against 
the  Norfolk  &  Southern  Ballroad  Company. 
From  a  Judgment  in  favor  of  plaintifrs  for 
less  than  the  relief  demanded,  they  appeal. 
Affirmed. 

E.  F.  Aydlett  for  appellants.  Pmden  & 
Pruden,  for  appellee. 

BROWN,  J.  On  November  14,  1902,  the 
plaintiffs  had  shipped  from  Norfolk,  Va.,  to 
themselves,  at  Cihurch  Island,  N.  C,  two  tons 
of  ice,  over  the  defendant's  line^  The  ice 
was  never  delivered,  although,  by  due 
course,  it  should  have  reached  Ohurch  Is- 
land the  same  day  it  was  shipped.  It  was 
admitted  the  plaintiffs  were  dealers  in  fish, 
and  desired  the  ice  for  their  own  use.  The 
sole  exception  in  the  record  presents  the 
question  as  to  the  measure  of  damages. 
His  honor  in  the  court  below  charged  the 
jury  that  the  measure  of  damages  was  the 
value  of  the  ice  at  Church  Island  on  Novem- 
ber 14,  1002.  To  this  instruction  the  plain- 
tiffs excepted.  We  find  no  error  in  the  in- 
struction. The  general  rule  for  the  measure 
of  damage  is  tersely  stated  in  Ashe  y.  De 
Rosset  60  N.  C.  290,  72  Am.  Dec.  552: 
"When  one  violates  his  contract,  he  is  lia- 
ble only  for  such  damages  as  are  caused  by 
the  breach,  or  such,  as  being  incidental  to 
the  act  of  omission  or  commission,  as  the 
natural  consequences  thereof  may  reason- 
ably be  presumed  to  have  been  in  the  con- 
templation of  the  parties  when  the  contract 
was  made."  In  the  well-known  case  of  Had- 
ley  T.  Baxendale,  0  Exc.  341,  the  plaintiff 
sought  to  recover  damages  which  grew  out 
of  the  special  circumstances  under  which  the 
contract  was  made,  i.  e.,  the  stopping  of 
plaintiff's  mill  in  consequence  of  the  non- 
delivery of  a  shaft  which  was  necessary  to, 
and  was  ordered  for,  its  operation.  This 
was  refused,  and  the  court  says  in  respect 
to  it:  "If  the  special  circumstances  under 
which  the  contract  was  made  were  com- 
municated to  the  defendant,  and  thus  known 
to  both  parties,  the  damages  resulting  from 
the  breach  of  such  contract,  which  they 
would  reasonably  contemplate,  would  be  the 
amount  of  injury  which  would  ordinarily  fol- 
low from  a  breach  of  contract  in  the  spe- 
cial circumstances  so  known  and  communi- 
cated. But  on  the  other  hand,  if  these  spe- 
cial circumstances  were  unknown  to  the 
party  breaking  the  contract,  he,  at  most, 
could  only  be  supposed  to  have  had  in  con- 
templation the  amount  of  injury  which  would 
arise  generally  and  in  the  great  number  of 
cases,  not  affected  by  any  special  circum- 
stances, from  such  a  breach  of  contract" 
See,  also,  Boyle  v.  Reader,  23  N.  C.  607: 
Foard  y.  Railroad,  53  N.  C.  235,  78  Am.  Dec 


277.  The  plaintiffs'  contention  Is  that  the 
measure  of  damage  is  the  loss  on  fish.  Such 
damages  are  too  remote,  and  could  not  have 
reasonably  been  within  contemplation  of  the 
defendant  company  when  it  accepted  the  ice 
for  shipment.  "If  every  one  were  answer- 
able for  all  the  consequences  of  his  acts,  no 
one  could  tell  what  were  his  liabilities  at 
any  moment"  3  Parsons  on  Cont  (5th  Bd.) 
170.  "Every  defendant  shall  be  liable  for 
those  consequences  which  might  have  been 
foreseen  and  accepted  as  the  result  of  his 
conduct,  and  not  for  those  he  could  not  have 
foreseen,  and  therefore  was  under  no  moral 
obligation  to  take  into  his  consideration.'* 
Id.  5.  When  the  defendant  accepted  the  ice 
at  Norfolk  for  shipment,  it  could  not  foresee 
that  the  plaintiffs'  fish  would  be  spoiled,  or 
that  the  ice  could  be  used  for  packing  fish. 
The  defendant  did  not  know  that  plaintiffs 
had  any  fish  at  the  time  the  ice  was  ship- 
ped, nor  is  there  any  evidence  that  defend- 
ant knew  it  at  any  time.  If  the  plaintiffs 
had  shown  by  evidence  that  the  defendant 
knew  or  should  have  known,  from  facts  and 
circumstances  connected  with  the  shipment, 
or  otherwise,  that  the  ice  was  intended  by 
tbe  plaintiffs  for  packing  fish,  the  plaintiffs 
would  have  brought  their  case  within  the 
exception  to  the  general  rule.  We  have  ex- 
amined the  evidence  witb  care,  and  fail  to 
find  imy  which  could  reasonably  bring  to  the 
defendant's  knowledge  the  fact  that  the  ship- 
ment was  other  than  an  ordinary  shipment. 
It  had  no  knowledge  of  the  special  purpose. 
Neal  T.  Hardware  Co.,  122  N.  C.  105,  20  S. 
B.  06,  05  Am.  St  Rep.  607,  pressed  upon  our 
attention  by  the  plaintiffs'  counsel  in  his 
brief  and  oral  argument  differs  materially 
from  the  case  at  bar.  Tobacco  flues  are 
different  commodities.  Ice  is  something  of 
general,  everyday  use  all  the  year  round, 
and  required  for  many  different  purposes. 
Persons  living  in  localities  where  tobacco  is 
cultivated  are  presumed  to  know  what  a  to- 
bacco fine  is  intended  for,  and  that  if  to- 
bacco is  not  cured  promptly  when  cut  se- 
rious loss  will  result.  In  Sledge  v.  Reid,  73 
N.  C.  440,  Mr.  Justice  Bynum  says:  **The 
loss  of  the  crop,  though  following  the  loss  of 
the  mule,  was  neither  a  necessary  nor  nat- 
ural consequence.  •  •  •  The  value  of  the 
mule,  taken,  and  the  hire  of  another,  is  the 
measure  of  the  plaintiff's  damage.  Anything 
beypnd  this  would  be  too  remote  and  con- 
jectural, and  would  lead  the  courts  into  a 
boundless  field  of  investigation."  See,  also. 
Wood's  Mayne  on  Damages,  S§  26,  40.  It  is 
useless  to  multiply  authorities,  as  the  meas- 
ure of  damages  in  contracts  for  the  sale  or 
delivery  of  personal  property  has  been  dis- 
cussed in  many  cases  In  the  recent  Reports 
of  this  court  and  we  find  nothing  in  any  of 
them  to  support  the  plaintiffs'  contention. 

The  judgment  of  the  superior  court  is  af- 
firmed. 

CONNOR,  J^  concurs  in  result 
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<137  N.  C.  3W) 

WARD  T.  GAT. 

(Snpreme  Court  of  North  Garollna.    Feb.  21» 

1905.) 

BVIDENCB  —  WMTTEN    INSTBT7MBNTS  —  ALTEBA- 

TION— BXPIANATION— PABOL    TESTmONT 

—QXTESTIONS  FOB  JUBY. 

1.  A  contract  conveying  standing  timber  is  a 
contract  concerning  realty,  which  mast  be  in 
writing,  and  which  cannot  be  altered  or  added 
to  by  parol  testimony. 

[Ed.  Note. — For  cases  In  point,  see  voL  28, 
Cent  Dig.  Frauds,  SUtute  of,  i  117.] 

2.  Descriptive  words  in  a  contract  for  the 
sale  of  timber,  ''All  the  pine,  poplar  and  cypress 
trees  now  standing  and  irrowlng  on  in  the  swamp 
on  the  following  lands,^'  situated  in  a  certain 
township  and  county,  and  containing  a  certain 
number  of  acres,  while  sufficient  to  pass  the 
property,  are  so  indefinite  in  relation  to  an 
island  m  the  swamp  as  to  require  the  aid  of 
parol  testimony  in  order  to  ascertain  and  de- 
clare their  true  meaning. 

3.  Where  descriptive  words  in  a  contract  con- 
veying timber  are  sufficient  to  pass  the  property, 
but  are  so  Indefinite  as  to  require  parol  testi- 
mony to  ascertain  their  true  meaning,  the  ques- 
tion as  to  what  is  actually  conveyed  is  one  for 
the  jury. 

Appeal  from  Superior  Court,  Gates  County; 
B.  B.  Jones,  Judge. 

Action  by  A.  J.  Ward  against  John  Lj 
Gay.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

On  the  7th  of  AprU,  1900,  the  plaintiff,  by 
writing,  sealed  and  delivered,  conveyed  to 
the  defendant  all  the  timber  trees  standing 
and  growing  In  a  certain  swamp,  "down  to 
and  upwards  of  12  inches  across  the  stump.*' 
This  swamp  contained  about  50  acres,  and 
within  the  boundary  of  the  swamp  was  an 
island  from  1%  to  4  acres,  on  which,  and 
above  high- water  mark,  were  growing  trees 
of  the  above  dimensions,  sufficient  to  make 
from  19,000  to  21.000  feet  of  lumber.  The 
defendant,  claiming  to  act  under  this  deed, 
cut  the  timber  growing  in  the  swamp,  in- 
cluding that  growing  on  the  island  above 
high-water  mark,  and  appropriated  the  pro- 
ceeds to  his  own  use.  Plaintiff  then  Insti- 
tuted the  present  action,  and  filed  bis  com- 
plaint, alleging  that  it  was  not  the  contract 
between  the  parties  that  the  timber  on  the 
island  growing  above  high-water  mark 
should  pass,  and  that  the  clause  excepting 
such  portion  of  the  timber  was  omitted  from 
the  deed  by  mistake;  second,  that,  in  any 
event,  the  portion  of  the  timber  on  the  Island 
above  high-water  mark  was  wrongfully  cut 
and  carried  away  by  the  defendant,  because, 
by  the  terms  of  the  deed,  as  it  stood,  thda 
portion  of  the  timber  was  excepted.  The  de- 
fendant, admitting  the  conveyance,  denied 
the  allegation  of  mistake,  nnd  claimed  the 
right  under  the  contract  to  cut  all  the  timber 
within  the  ^wamp,  mcludlng  the  timber  on 
^M.e  Island.  On  the  pleadings  three  issues 
ivere  submitted  to  the  jury:  (1)  Was  the  pro- 
vision excepting  the  trees  on  the  ridges  omit- 
ted by  mutual  mistake  of  the  parties,  or  by 
mistake  of  the  draftsman?    (2)  Did  defend- 


ant wrongfully  cut  timber  ftom  lands  oi 
plaintiff  not  Included  In  the  contract?  (3^ 
If  BO,  what  damage  has  plaintiff  sastained? 
Both  parties  introduced  evidence,  and,  under 
the  charge  of  the  court,  the  jury,  as  appears 
from  the  record,  responded  to  the  first  issue 
"No,"  and  to  the  second  "Tes,"  and  to  the 
third  "$57."  The  defendant  excepted  to  the 
charge  of  the  court,  on  the  second  Issue^  and 
moved  for  a  new  trial  for  the  alleged  errM'. 
Motion  was  overruled,  the  defendant  again 
excepting.  There  was  judgment  on  the  ver- 
dict for  the  i^alntUf,  And  the  defendant  ap- 
pealed. 

li.  li.  Smith,  for  appellant.  W.  ai.  Bond, 
for  appellee 

HOKB,  X,  (after  stating  the  cast^).  The 
descriptive  words  of  the  instrument  are  as 
follows:  "All  the  pine,  poplar  and  cypress 
trees  now  standing  and  growing  on  in  the 
swamp  on  the  following  lands,  situated  in 
Mlntonsville  Tovmship,  Gates  County,  State 
of  North  Carolina,  and  known  as  a  part  of 
the  Jordan  lands  in  the  swamp  bounded  by 
the  lands  of  Leander  Howard  and  Eaijah 
Modlln,  leading  from  said  A.  J.  Ward*s  grist 
mill  to  Old  Town  on  Cathron  Creek,  and  oth- 
ers^ and  containing  60  acres,  more  or  less." 
The  jury,  having  answered  the  first  Issue 
"No,"  and  thereby  found  that  there  was  no 
mistake  In  the  deed,  the  question  of  the  de- 
fendant's liability  was  made  to  turn  on  the 
instrument  as  now  written.  In  that  aspect 
of  the  case,  and  in  his  charge  to  the  jury  on 
the  second  issue,  the  court  instructed  them 
that  "the  timber  growing  on  the  Island  above 
higb-water  mark  did  not  pass  under  the  con- 
tract, and  that  the  defendant  would  be  liable 
for  timber  cut,  unless  it  was  agreed  between 
the  parties  that  the  timber  on  the  island  was 
to  be  included  under  the  contract,"  and  to 
this  instruction  the  defendant  excepted* 

In  this  charge,  as  we  understand  it,  the 
court  instructed  the  jury  that  by  the  terms 
of  the  instrument,  as  now  expressed,  the 
timber  on  the  island  above  high-water  mark 
would  not  pass  to  the  defendant,  and  that. 
If  such  timber  did  pass,  it  must  do  so  by  an 
agreement  to  that  effect  between  the  parties 
not  now  contained  in  the  written  agreement, 
and  in  this  we  think  there  was  error  to  the 
prejudice  of  the  defendant,  which  entitles 
him  to  a  new  trial.  Where  parties  have  re- 
duced their  contract  to  writing,  and  the  in- 
strument contains  their  entire  agreement.  It 
Is  not  permissible  for  th^m  to  alter  or  add 
to  same  by  parol  testimony  of  cotemporane- 
ous  expressions,  or  alleged  cotemporaneous 
agreements,  which  change  or  conflict  with 
their  written  agreement.  Where  the  written 
terms  contained  in  the  contract  are  sufficient 
to  pass  the  property,  but  are  ambiguous  or 
Indefinite,  then  parol  evidence  of  the  expre»> 
elons  of  the  parties,  and  attendant  facts  and 
circumstances,  may  be  heard  to  aid  in  ascer- 
taining the  correct  meaning  of  the  terms 
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used,  Imt  not  to  alter  or  add  to  wliat  has 
been  written.  In  the  present  case  tbe  ver- 
diet  of  the  Jury  finds,  In  response  to  the  first 
Issue,  that  there  was  no  mistake  in  the  terms 
of  the  contract  Apart  from  this,  the  con- 
tract itself,  conveying,  as  it  does,  the  timber 
standing  and  growing  on  the  ground,  is  a 
contract  concerning  realty,  its  terms  are  re- 
quired to  be  In  writing,  and  it  was  not  per^ 
mlasible  to  alter  or  add  to  these  terms  by 
parol  evidence.  This  doctrine  on  contracts 
concerning  realty  is  very  clearly  expressed 
in  the  case  of  Miles  r.  Barrows,  122  Mass^ 
681.  In  this  case  the  court  said:  "A  con- 
veyance of  land  can  only  be  by  deed,  and 
parol  evidence  is  not  admissible  to  control  or 
vary  a  deed.  If  the  description  in  it  is  cer- 
tain and  unambiguous,  it  is  not  competent 
to  prove  that  the  parties  had  any  Intention 
dliferent  from  that  expressed.  But  if,  upon 
applying  the  deed  to  the  land,  it  is  found  to 
be  ambiguous,  parol  evidence  of  the  sur- 
rounding circumstances  and  of  the  acts  of 
the  parties  is  competent  to  aid  in  the  inter- 
pretation of  the  deed,  and  to  enable  the  court 
to  ascertain  what  was  the  intention  of  the 
parties  in  the  words  they  have  used."  An 
interesting  discussion  of  the  general  question 
will  be  found  in  the  opinion  of  Mr.  Justice 
Walker  in  the  case  of  Ck>bb  v.  Olegg,  137  N. 
C.  — ,  49  S.  E.  80. 

Again,  the  descriptive  words,  "All  the  pine, 
poplar,  cypress  trees,*'  etc.,  as  set  out  In 
the  beginning  of  this  opinion,  while  sufficient 
to  pass  the  property  and  permit  parol  testi- 
mony in  order  to  aid  in  their  interpretation, 
are  at  the  same  time  so  indefinite  as  to  re- 
quire the  aid  of  such  testimony  in  order  to 
ascertain  and  declare  their  true  meaning. 
They  are  ambiguous  and  uncertain,  and  pre- 
sent a  case  for  the  Jury  to  determine  what 
the  deed  conveys,  after  hearing  all  the  per- 
tinent facts  and  attendant  circumstances. 
Rowe  V.  Lumber  CJo.,  133  N.  0.  433,  45  S.  B. 
830;  Brooks  v,  Britt,  15  N.  O.  481.  Similar 
decisions  on  ambiguous  terms  of  like  import 
will  be  found  in  Sargent  v.  Adams,  3  Gray 
(Mass.)  72;  s.  c,  reported  in  63  Am.  Dec. 
718;  also  in  Doolittle  v.  Blakesley,  4  Day 
(Conn.)  265;  a  c,  4  Am.  Dec.  218.  In  tell- 
ing the  jury  that  the  timber  growing  on  the 
Island  did  not  pass  under  the  contract,  his 
honor  withdrew  from  the  jury  the  very  ques- 
tion they  should  have  been  required  to  der 
termlne. 

There  will  be  a  new  trial  on  all  the  Issues 
arising  on  the  pleadings,  with  the  words 
"not  included  in  the  contract*'  eliminated 
from  the  second  issue,  and  in  case  It  is  again 
found  that  there  was  no  mistake  in  the  deed, 
and  the  question  of  the  defendant's  respon- 
sibility is  again  submitted  on  the  contract  as 
now  written,  it  must  be  left  to  the  jury  to 
determine  on  all  the  pertinent  facts  and  cir- 
cumstances whether  the  timber  In  dispute 
was  included  in  the  descriptive  terms  of  the 
deed. 

New  trial. 
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BREWSTER  v.  ELIZABETH  CITY. 

(Supreme  Court  of  North  Carolina.    Feb.  21, 

1905.) 

MUNICIPAL  COBPOBATIONS— DEFECnVB  STREETS 

— IN  JUBIBS— PEDESTBI A  NS— CONTRIBXrrOBY 

KEGUGBNCB— PBOXIMATB   CAUSE. 

1.  In  order  to  show  contributory  negligence, 
both  the  cozniuisBlon  of  a  negligent  act  and  a 
connection  of  that  act  with  the  injury  as  the 
proximate  cause  thereof  must  concur. 

[Bid.  Note. — ^For  cases  in  point,  see  vol.  87, 
Cent  Dig.  Negligence,  U  88,  112-114.] 

2.  One  approaching  a  bridge  on  a  highway  is 
not  guilty  of  contributory  negligence,  as  a  mat- 
ter of  law,  in  stepping  on  the  bridge,  where  tbe 
planking  was  defective,  while  looking  to  one 
side  observing  a  workman  cutting  down  a  tree ; 
but  whether  he  is  guilty  of  n^ligence  in  so  do- 
ing, or  not,  is  a  question  for  the  jury. 

8.  Whether  the  act  of  a  pedestrian  in  stepping 
on  a  defective  bridge  in  the  highway  while  look- 
ing to  ode  side  watching  a  workman  cutting 
down  a  tree  was  the  proximate  cause  of  injury  to 
her,  held,  under  the  evidence,  a  question  for  the 
jury. 

Appeal  from  Superior  Court,  Pasquotank 
County;   E.  B.  Jones,  Judge. 

Action  by  Matilda  Brewster  against  Eliza- 
beth City.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

E.  F.  Aydlett  and  J.  C.  B.  Ehringhaus,  for 
appellant.  J.  Heywood  Sawyer  and  R.  W. 
Turner,  for  appellee. 

BROWN,  J.  The  plaintiff  sued  the  de- 
fendant to  recover  damages  for  an  injury 
alleged  to  have  been  sustained  in  crossing  a 
bridge  which  was  out  of  repair,  and  which 
constituted  a  part  of  a  public  street  of  the 
defendant.  Among  other  defenses,  contrib- 
utory negligence  is  pleaded,  and  all  of  the 
plaintifTs  exceptions  relate  to  the  charge  of 
the  court  upon  that  issue.  The  evidence  was 
in  substance  as  follows:  Tbe  plaintiff  lives 
in  Danielson,  Conn.,  and  is  72  years  of  age. 
While  in  the  defendant  town  on  a  visit,  she 
was  walking  along  Cypress  street  on  the 
22d  of  April,  1903,  with  two  other  ladies, 
and  they  came  to  a  bridge  at  the  corner  of 
Cypress  and  Road  streets.  One  of  her  com- 
panions was  in  the  middle,  the  other  on  the 
outside,  and  the  plaintiff  was  on  the  inside 
of  the  sidewalk  leading  up  to  the  bridge. 
Her  companion  who  was  on  the  outside 
stepped  on  the  end  of  the  middle  plank  of 
the  bridge,  the  other  end  flew  up  and  trip- 
ped the  plaintiff,  and  she  fell  and  injured 
herself.  The  bridge  was  composed  of  three 
stringers  and  three  planks,  each  an  inch 
thick,  about  eight  Inches  wide,  and  eight 
feet  long.  The  bridge,  according  to  the  find- 
ing of  the  jury,  though  there  was  evidence 
on  both  sides  of  that  question,  was  out  of 
repair  and  in  an  unsafe  condition.  The 
plaintiff  was  seriously  injured.  At  the  time 
of  the  injury  a  tree  was  being  cut  down  in 
a  yard  adjacent  to  the  bridge.  The  plaintiff 
and  hor  two  companions  were  coming  down 
Cypress  street  towards  the  bridge,  and  all 
three  of  them  were  looking  away  at  the  tree 
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belo^  eat  down,  when  her  outside  compan- 
ion stepped  on  the  end  of  the  middle  plank 
of  the  bridge  and  tipped  np  the  other  end, 
which  tripped  the  plaintiff,  and  she  fell  and 
wag  seriously  injured. 

The  jury  answered  the  issue  as  to  negli- 
gence "Yes,"  and  the  second  issue  as  to  con- 
tributory negligence  "Yes."  The  court:  gave 
flye  separate  instructions  upon  the  second  is- 
sue, to  all  of  which  the  plaintiff  excepted. 
The  plaintiff  offered  no  requests  for  particu- 
lar instructions,  and  therefore  cannot  well 
complain  of  ""errors  of  omission." 

The  court  Instructed  the  jury:  (1)  "If  you 
find  by  the  greater  weight  of  evidence  that 
the  plaintiff  in  crossing  the  bridge,  even 
though  you  find  that  the  bridge  was  unsafe 
and  defective,  failed  to  exercise  that  caution 
and  care  which  a  person  of  ordinary  pru- 
dence should,  and  which  it  is  their  duty  to 
do^  In  using  the  streets  and  sidewalks  of  the 
clly,  and  because  of  her  failure  to  exercise 
this  caution  and  prudence  she  was  injured, 
then  she  would  be  guilty  of  contributory 
negligence,  and  you  would  answer  the  second 
issue  *Yes.' "  (3)  The  court  further  instruct- 
ed the  jury  that  "if  the  plaintiff  could  have 
passed  over  the  bridge  safely  by  exercising 
ordinary  care,  or  could  have  stopped  in  time 
to  avoid  the  Injury,  and  failed  to  do  so^  then 
her  injury  was  caused  by  her  own  negli- 
gence, and  the  plaintiff  cannot  recover." 

We  find  error  In  the  above  instruction 
numbered  8,  as  well  as  in  Nos.  2,  4,  and  5, 
for  which  a  new  trial  must  be  granted.  Had 
his  honor  given  instruction  No.  1,  with  the 
addition  that  the  jury  must  find  that  the 
plaintiff's  negligence  was  the  Immediate  or 
proximate  cause  of  the  injury,  and  explain 
what  is  meant  by  proximate  cause,  such  in- 
struction would  have  been  plainly  within  the 
rule  of  the  "prudent  man,"  as  laid  down  in 
Hinshaw  r.  Railroad,  118  N.  O.  1047,  24  8. 
E.  426,  Bllerbe  v.  Railroad,  118  N.  C.  1024, 
24  8.  E.  808,  and  Sheldon  v.  Asheville,  119 
N.  C.  610,  25  8.  E.  781.  The  third  instruc- 
tion given  above  Is  erroneous,  In  that  it  as- 
sumes that  if  the  plaintiff  failed  to  exercise 
reasonable  care,  then  her  neglect  was  the 
proximate  cause  of  her  Injury. 

In  order  to  constitute  contributory  negli- 
gence, the  plaintiff  must  have  committed  a 
negligent  act,  and  such  negligent  conduct 
must  have  been  the  proximate  cause  of  the 
Injury.  The  two  must  concur,  and  be  proved 
by  the  defendant  by  the  clear  weight  of  evi- 
dence. A  failure  to  establish  proximate 
cause,  although  negligence  be  proved,  is  fatal 
to  the  plea.  That  walking  on  a  bridge,  a 
part  of  a  public  street,  with  the  head  mo- 
mentarily turned,  observing  workmen  trim- 
ming a  tree,  iB«per  se  negligence,  we  are  not 
prepared  to  hold.  It  is  exceedingly  difficult 
for  a  court  to  define  and  prescribe  every  act 
which  one,  using  the  public  thoroughfares  of 
a  city,  may  do  without  being  guilty  of  such 
carelessneat  mm  constitutes  negligence^  and 


it  is  equally  difficult  to  determine  what  acts 
such  persons  may  not  do.  "It  is  essentially 
the  province  of  the  jury  to  pass  on  such 
conduct  under  proper  instructions,  and  to 
such  acts  It  is  best  to  apply  the  rule  of  the 
'prudent  man,'  unless  only  one  Inference  can 
be  drawn.  •  •  •  When  the  negligence  is 
not  so  clearly  shown  that  the  court  can  pro- 
nounce upon  It  as  matter  of  law,  the  case 
should  go  to  the  jury  with  prop^  instruc- 
tions." Walker,  J.,  in  Graves  v.  Railroad, 
136  N,  G.  8,  48  8.  B.  603.  Where  reason- 
able minds  may  come  to  different  conclu- 
sions upon  considering  the  facts  In  evidence, 
the  jury  are  at  liberty  to  apply  the  rule  of 
the  "prudent  man."  Sheldon  v.  Asheville, 
supra.  The  court  below  practically  charged 
that  the  plalntlfiTs  alleged  conduct  was  the 
Immediate  cause  of  her  injury*  That  wa» 
erroneous. 

The  first  requisite  of  proximate  cause  is 
the  doing  or  omitting  to  do  an  act  which  a 
person  of  ordinary  prudence  could  foresee 
might  naturally  or  probably  produce  the  in- 
jury complained  of,  and  the  second  requisite 
is  that  such  act  or  omission  did  actually 
cause  the  Injury.  Ooley  v.  Statesville,  121 
N.  G.  301,  28  8.  E.  482.  The  proximate 
cause  is  the  last  negligent  act  without  which 
the  Injury  would  not  have  resulted. 
Schwartz  v.  Shull,  45  W.  Va.  406,  31  S.  B. 
914.  Assuming  that  the  plaintiff  was  look- 
ing back  at  the  moment  the  defective  plank 
flew  up  and,  by  tripping  her,  caused  her  to 
fall,  how  could  his  honor  determine  that  if 
she  had  been  looking  ahead  she  would  not 
have  been  Injured?  She  had  a  right  to  as- 
sume that  the  bridge  was  safe  and  in  good 
repair  when  she  entered  on  it  The  entire 
evidence  shows  the  three  ladles  were  walk- 
ing side  by  side;  that  Mrs.  Wilson  stepped 
on  the  end  of  a  defectively  fastened  plank; 
that  Instantly  the  other  end  flew  up  and 
threw  the  plaintiff  down  just  at  the  moment 
she  had  lifted  her  foot  and  was  about  to 
step  on  that  end  of  the  pjank.  Suppose  the 
plaintiff  had  been  looking  the  usual  distance 
ahead  that  pnident  persons  generally  look 
when  walking.  Is  It  probable  she  would  have 
seen  the  end  of  the  plank  "pop  up"  at  her 
feet  in  time  to  have  prevented  being  thrown 
to  the  ground?  Where  there  were  no  guard 
rails  to  a  bridge^  and  injuries  resulted  to  a 
runaway  mule  and  its  driver  by  falling  from 
the  bridge,  It  was  held  that  the  absence  of 
guard  rails,  and  not  the  conduct  of  the  driver 
or  the  running  away  of  the  mule,  was  the 
proximate  cause  of  the  disaster.  Augusta 
T.  Hudson,  94  Ga.  135,  21  8.  B.  289.  There 
Is  no  evidence  of  facts  or  circumstances 
from  which  we  can  infer  that  the  Injury 
would  probably  not  have  resulted  from  the 
"popping  up"  of  the  defective  plank  had  the 
plaintiff  walked  with  "Argus  eyes,"  looking 
forward,  and  had  not  turned  her  head  to  ob- 
serve the  workmen  trim  the  tree.  It  is 
highly  probable  that  many  prudent  persons- 
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wonld  hacf  done  jnst  wliat  tlie  plaintiff  did, 
in  the  confident  belief  that  the  highways  of 
the  city  -were  kept  in  safe  condition*  The 
mo«t  active  and  alert  of  men,  much  less  an 
aged  lady,  may  liaye  stepped  on  that  bridge 
with  most  Yigllant  ontlook  for  obstacles 
ahead,  and  yet  have  been  nnable  to  observe 
the  plank  "pop  np^'  at  the  feet,  just  as  he 
was  about  to  step  on  it»  in  time  to  avoid 
injury. 

Tested  by  the  definition  given,  as  well  as 
by  the  general  principles  of  the  law  of  neg- 
ligence and  by  everyday  experience,  we  are 
nnable  to  see  how  ttie  plaintiff's  conduct  was 
necessarily  the  proximate  cause  of  her  in- 
jury. In  practically  so  charging,  the  court 
below  erred,  f<Hr  which  reason  there  must  be 
A  new  trial. 

New  trial. 


(187  N.  C.  887) 

BRAY  T.  WILLIAMS  et  sL 

(Supreme  Court  of  North  Carolina.    Feb.  21» 

1905.) 

FINAZ.TIIS— SIT.«gA8S  BT  LBGISLATUBI  —  OON- 
STTnniOKAIJTT  OF  ACT— BSTOPPBL  —  STAT- 
T7TBS— PASSAQS  »  CONSTITUTIOnAL  lOBMALZ- 
TIES— COSTS. 

1.  The  court  will  not  hear  testhnony  showing 
a  noncompliance  with  Const  art.  2,  §  12,  for- 
biddlDg  the  General  Assembly  to  pass  any  pri- 
vate law  unlees  80  days'  notice  <^  application 
for  the  law  shall  be  giVen ;  but  testimony  show- 
ing noncompliance  by  the  Legislature  with  the 
provisions  of  the  COTStitutlon  in  the  passage 
of  bills  will  be  heard  only  in  the  case  of  bills 
pledging  the  faith  and  credit  of  the  state,  and 
imposing,  or  permitting  municipalities  to  im- 
pose, taxes,  which  article  2,  i  14,  requires  to  be 
read  three  several  times  on  three  different  days 
in  each  house.' 

2.  It  is  always  within  the  power  of  either 
branch  of  the  G^ieral  Assembly  to  suspend  its 
rules,  and  pass  ordinary  bills  through  their 
several  readings  on  the  same  day. 

[Ed.  Note.-^For  cases  in  point,  see  voL  44, 
Cent  Dig.  Statutes,  H  12,  18.] 

8.  Where  a  special  bill  for  the  relief  of  a  de- 
fendant in  an  action  for  a  penalty  was  intro- 
duced in  the  Legislature,  it  was  not  necessary 
for  either  defendant  or  the  General  Assembly  to 
notify  the  plaintiff  In  the  action  of  Uie  introduc- 
tion of  the  bill. 

4.  Defendant  in  an  action  for  the  penalty  pre- 
scribed by  Code,  S$  1818,  1819,  on  a  register  of 
deeds  who  fails  to  record  marriage  licenses, 
procured,  through  his  attorney  and  the  repre- 
sentative from  his  county  in  the  General  Assem- 
bly, the  passage  of  a  special  act  (Pub.  Laws 
1903,  p.  132,  c  108)  releasing  him  from  all  pen- 
alties imposed  by  sudi  sections.  Beld,  that  the 
fact  that  the  act  was  prepared  by  defendant's 
attorney,  and  riven  to  the  county  representa- 
tive, and  passed  under  an  agreement  that  it  was 
to  be  introduced  and  passed  through  its  sev- 
eral readings  on  the  same  day.  and  sent  to  the 
Senate  and  passed  on  the  following  day,  and 
that  plaintiff  in  the  action  should  have  no  time 
to  be  neard,  did  not  estop  defendant  from  plead- 
ing its  provisions  or  availing  himself  of  its 
benefits. 

5.  Pub.  Laws  1903,  p.  132,  e,  108,  rdeasfaig 
and  discharging  a  register  of  deeds  from  penal- 
ties Incurred  by  his  failure  to  comply  with  Codcu 
H  1818,  1819,  requiring  that  official  to  record 
marriage  licenses,  is  not  violative  of  Const  art 
If  i  7»  providing  that  no  man  is  entitled  to  ex- 


clusive emoluments  or  prlvflegss  from  the  com- 
munity except  in  consideration  oi  public  serv- 
ice, nor  of  any  other  constitutional  provision. 

o.  Plaintiff  sued  a  register  oi  deeds  for  penal- 
ties incurred  for  failure  to  comj>ly  with  Code,  M 
1818, 1819,  requiring  sudi  official  to  record  mar- 
riage licenses.  After  the  institution  of  the  ac- 
tion defendant  procured  the  passage  of  Pub. 
Laws  1903.  p.  182,  c.  108,  releashig  him  from 
the  penalties  Incurred  for  his  noncompliance 
with  such  sections.  Held,  that  plaintiff  was  not 
entitled  to  recover  the  costs  In  the  action  which 
had  accrued  prior  to  the  passage  of  the  act 

Appeal  from  Superior  Court,  Currituck 
County;  EL  B.  Jones,  Judge. 

Action  by  W.  BL  Bray  against  G.  W.  Wil- 
liams and  others.  From  a  Judgment  for  de^ 
fendants^  plaintiff  appeals^    Affirmed. 

This  action  was  instituted  for  the  recovery 
of  $12,800  alleged  to  be  due  the  plaintiff  by 
tfao  defendant,  register  of  deeds  of  Currituck 
county,  by  reason  of  his  failure  to  comply 
with  the  provisions  of  sections  1818  and  1819 
of  the  Code.  By  the  first  of  these  sections 
the  register  is  required  to  make  a  record  of 
marriage  licenses  and  returns  thereto.  For 
failing  to  make  such  entry  witliln  10  days 
after  the  return  of  the  license  he  forfeits 
a  penalty  of  $200  "to  any  person  who  shall 
sue  for  the  same."  The  plaintiff  alleged  that 
the  defendant  failed  to  make  entry  of  69 
marriage  licenses  and  the  returns  thereon 
within  the  time  prescribed.  '  The  defendant; 
among  other  defenses,  pleaded  specially  an 
act  of  the  General  Assembly  ratified  on  the 
12th  day  of  February,  1903,  entitled  "An 
act  for  the  relief  of  G.  W.  Williams,  register 
of  deeds  of  Currituck  county."  The  terms 
of  the  act  are: 

"Whereas  G.  W.  Williams,  who  was  regis- 
ter of  deeds  of  Currituck  county,  N.  C,  for 
the  term  ending  December,  1902,  and  is  now 
serving  as  such  by  re-election  during  his  term 
of  oflSce  now  exx^red,  by  inadvertence  and 
oversight  failed  to  record  the  marriage  li- 
censes issued  by  him,  within  ten  days,  as 
required  by  section  1819  of  the  Code,  and 
may  have  failed  in  other  respects  to  comply 
strictly  with  sections  1818  and  1819  of  said 
Code,  and  by  such  failures  and  omissions  in- 
curred the  penalties  prescribed  by  said  sec- 
tions; and  whereas  said  Williams  carefully 
filed  and  preserved  in  his  office  such  licenses 
and  recorded  the  same  during  each  year  in 
a  book  furnished  him  for  that  purpose  by  the 
commissioners  of  said  county,  and  no  harm 
has  come  to  any  one  because  of  any  such 
failure  and  omission;  and  whereas  action 
has  been  brought  by  W.  H.  Bray  against  said 
Williams  and  his  sureties  to  recover  of  them 
the  penalties  prescribed  by  said  sections,  ag- 
gregating a  large  sum,  which  action  is  now 
pending  in  the  superior  court  of  Currituck 
county,  but  in  wliich  no  judgment  has  been 
rendered:  Therefore  the  General  Assembly 
of  North  Carolina  do  enact: 

"Section  1.  That  G.  W.  Williams  and  his 
sureties  on  his  official  bond  for  the  term 
ending  December,  1902»  and  each  of  them^ 
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be  and  fh^^  are  hereby  released  and  dis- 
charged from  any  and  all  penalties  imposed 
by  said  sections,  for  failure  to  comply  with 
the  proYisIons  of  said  sections  and  any 
amendments  to  the  same  during  the  term  of 
said  Williams  now  expired. 

"Sec.  2.  That  this  act  shall  be  in  force 
from  and  after  its  ratiflcatlon  and  shall  ap- 
ply to  actions  now  pending  and  which  may 
be  brought  to  enforce  such  penalties.^  Pubw 
Laws  1003,  pp.  182,  133/  c  lOa 

This  action  was  instituted  oa  November  18, 
1002.  The  plaintiff  introduced  testimony 
tending  to  show  that  the  defendant  failed 
to  enter  the  licenses,  etc<^  within  10  days. 
The 'defendant  introduced  the  statute  and 
rested.  The  plaintiff  proposed  to  show  by 
the  representatiye  from  said  county  in  the 
General  Assembly  at  the  session  of  1003 
that  the  statute  was  inrepared  by  the  defend- 
ant's attorney,  and  given  to  the  witness;  the 
agreement  that  it  was  to  be  introduced  and 
passed  through  its  several  readings,  if  possi- 
ble, on  the  same  day,  and  sent  to  the  Senate 
and  passed  on  the  following  day;  that  the 
plaintiff  should  have  no  time  to  be  heard; 
and  that  the  statute  was  passed  in  accord- 
ance with  the  agreement.  Upon  defendants 
objection  the  testimony  was  excluded,  and 
plaintiff  excepted.  Judgment  for  defendant, 
to  which  plaintiff  eixcepted  and  appealed. 

B.  F.  Aydlett  and  Shepherd  &  Shepherd, 
for  appellant  Pruden  &  Pruden  and  A«  M« 
Simmons,  for  appellees. 

CONNOR,  J.  (after  stating  the  case).  The 
learned  counsel  for  the  plaintiff  concede  that 
the  validity  of  the  statute  of  1003  may  not 
be  called  into  question  collaterally,  and  that 
the  testimony  offered  was  not  competent  for 
such  purpose.  They  say,  however,  that  the 
purpose  of  the  proposed  testimony  was  to 
show  that  by  reason  of  the  conduct  of  the 
defendant  in  procuring  its  introduction  and 
passage  he  is  estopped  from  pleading  its  pro- 
vision or  availing  himself  of  its  benefits. 
For  this  proposition  they  cite  Bigelow  on  Bs- 
toppel,  i  680.  Mr.  Bigelow,  referring  to  the 
case  in  which  it  10  held  that  persons  who 
have  procured  the  passage  of  an  act  of  the 
Legislature;  under  which  they  have  acted 
and  obtained  benefits,  are  estopped  to  show 
that  the  statute  is  unconstitutional,  says 
that  it  is  "a  remarkable  case,  and  to  be  re- 
ceived with  hesitation."  Ferguson  v.  Land- 
ram,  5  Bush  (Ky.)  230,  06  Am.  Dec.  860. 
It  must  be  conceded  that  cases  may  be  found 
in  which  it  i0  held  that  parties  are  estopped 
from  averring  the  unconstitutionality  of  a 
statute  after  accepting  and  appropriating  the 
benefits  conferred  by  it  They  are,  however, 
of  very  narrow  scope  and  application.  The 
general  rule  is  otherwise.  While  not  in  all 
respects  in  point,  the  language  of  Bradley, 
7.,  in  South  Ottawa  ▼.  Perkins,  04  U.  a  260, 
24  L.  Bd.  IMk  states  the  general  principle: 


'TThat  which  purports  to  be  a  law  of  a  state 
is  a  law  or  it  is  not  a  law,  according  as  the 
truth  of  the  fact  may  be;  and  not  according 
to  the  shifting  circumstances  of  the  parties. 
It  would  be  an  intolerable  state  of  things  if 
a  document  purporting  to  be  an  act  of  the 
Legislature  could  thus  be  a  law  in  one  case 
and  for  one  party,  and  not  a  law  in  another 
case  ai^d  for  another  party;  a  law  to-day, 
and  not  a  law  to-morrow."  Without  under- 
taking to  review  the  authorities,  we  are  of 
the  opinion  that  the  case  before  ns  does  not 
come  within  the  principle  upon  which  the 
cases  cited  by  Mr.  Bigelow  are  based.  There 
was  no  misrepresentation  of  any  fact  to  the 
General  Assembly,  nor  was  the  act,  so  far 
as  the  record  shows,  passed  in  violation  of 
any  constitutional  provision.  It  has  been 
frequently  held  that,  except  in  the  case  of 
bills  coming  within  the  provisions  of  section 
14,  art  2,  this  court  will  not  hear  testimony 
for  the  purpose  of  showing  that  the  notice 
required  by  Const  i  12,  art  2,  was  not  given* 
Brodnax  v.  Groom,  64  N.  G.  244;  Gatlin  v. 
Tarboro,  78  N.  C.  110;  Wilson  t.  Markley, 
133  N.  a  61^  46  8.  B.  1023.  It  Is  always 
within  the  power  of  either  branch  of  the  Gen- 
eral Assembly  to  suspend  its  rules  and  pass 
ordinary  bills  through  their  several  readings 
on  the  same  day.  Unless  objection  Is  made^ 
It  is  usual  to  do  so.  The  fact  proposed  to  be 
shown,  that  the  member  introducing  the  bill 
agreed  that  the  plaintiff  should  not  be  noti- 
fied, was  a  matter  between  him  and  his  con- 
stituents. There  was  no  duty  imposed  upon 
the  defendant  or  the  General  Assembly  to 
notify  the  plaintiff!.  The  testimony  was 
properly  rejected. 

The  effect  of  the  statute  upon  the  plaintlff*s 
right  to  proceed  with  his  action  was  consid- 
ered and  settled  by  this  court  in  Dyer  v. 
Ellington,  126  N.  C  041,  36  S.  B.  177.  We  can 
add  nothing  to  what  was  said  in  that  case 
by  Mr.  Justice  Douglas.  The  question  is 
discussed  and  the  authorities  reviewed  in 
an  able  argmnent  by  Mr.  Chase  in  Norris  v. 
Crocker,  54  U.  S.  420,  14  L.  Ed.  210. 

It  is  suggested  that  the  act  violates  sec- 
tion 7,  art  1,  of  the  Constitution.  Such  legis- 
lation is  not  in  harmony  with  the  genius  of 
our  Constitution,  but  we  find  no  express  pro- 
vision prohibiting  the  General  Assembly 
from  passing  such  statutes.  In  Dyer  v.  El- 
lington, supra,  this  court  upheld  an  act  sub- 
stantially like  the  one  before  us.  The  de- 
fendant presented  a  hard  case  to  the  Gen- 
eral Assembly.  That  it  should  have  given 
the  relief  is  not  surprising. 

The  plaintiff  contends  that  In  any  point  of 
view,  he  is  entitled  to  the  costs  which  ac- 
crued prior  to  the  passage  of  the  act  We 
find  no  direct  authority  upon  the  qoestton. 
The  language  of  Bir.  Justice  Douglas  in 
Dyer  v.  Ellingrton,  supra,  indicates  an  opinion 
against  the  plalntifl's  contention.  The  act 
makes  no  reference  to  costs.  The  recovery 
of  costs  la  regulated  by  Btatute»   TbB  ^ain- 
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tiff  brought  bU  suit  knowing  that  the  Leg- 
islature had  the  power  to  destroy  his  cause 
of  action  at  any  time  before  judgment  He 
took  chances,  and  must  abide  the  result. 
The  Judgment  must  be  affirmed. 


<137  N.  C.  401) 

PERRY  T.  GREENWIOH  INS.  00. 

(Supreme  Court  of  North  Carolina.    Feb.  21, 

1905.) 

▲BBrrSATION— INADEQUACY  OT  AWARD  —  STTV- 

FICIENCT  OT  BVIDBNCB— INBUBANCB— 

WAIVING  PBOOF  OT  IXISS. 

'  1.A1]  that  la  required  to  justify  the  setting 
aside  of  an  award  of  arbitrators  on  the  ground 
of  fraud,  bias  or  undue  influence  is  that  tne  evi- 
dence satisfies  the  jury  of  the  truth  oi  the  al- 
legations In  the  complaint. 

2.  An  agreement  to  arbitrate  the  loss  under 
a  policy  of  insurance  is  a  waiver  of  the  want  of 
due  proofs  of  loss. 

3.  Where  the  verdict  of  a  jury  of  |760  for  loss 
under  a  policy  of  insurance  is  supported  by  suf- 
ficient evidence,  an  award  of  $73.50  by  arbitra- 
tors for  the  same  loss  is  so  grossly  inadequate 
as  to  require  setting  the  same  aside. 

Appeal  from  Superior  Court,  Halifax 
County;   Moore»  Judge. 

Action  by  B.  A.  Perry  against  the  Green- 
wich Insurance  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Bnsbee  &  Busbee,  for  appellant.  B.  I/. 
Travis,  Claude  Kitchin,  W.  B.  Daniel,  and 
Howard  Alston,  iTor  appellee. 

BROWN,  J.  This  is  a  civil  action  to  re- 
cover a  loss  upon  a  policy  of  Insurance  on 
account  of  damage  to  plalntiff*s  dwelling  by 
lightning,  and  to  set  aside  an  award  of  ar-. 
bitrators  because  of  fraud,  corruption,  bias, 
and  undue  influence.  These  issues,  which 
were  submitted  to  and  answered  by  the  jury, 
sufficiently  disclose  the  nature  of  the  action: 
**(1)  Has  there  been  an  arbitrament  and 
award  as  to  the  amount  of  damages  to  which 
plaintiff  is  entitled  under  the  insurance  pol- 
icy attached  to  the  complaint?  Yes.  (2) 
Was  the  appraiser  Ellington,  at  the  time  of 
the  alleged  arbitration,  disinterested?  No. 
(3)  Was  the  appraiser  Faucette  unduly, 
fraudulently,  and  corruptly  influenced  and 
controlled  in  the  interest  of  the  defendant 
by  said  Ellington?  Yes.  "  (4)  Were  said  ap- 
praisers partial  to  and  strongly  biased  and 
prejudiced  in  favor  of  the  defendant?  Yes. 
<5)  Did  plaintiff  file  with  defendant  notice 
and  proof  of  loss  as  required  by  said  policy? 
No.  (6)  Did  defendant  waive  notice  and 
proof  of  loss?  Yes.  (7)  What  were  the 
damages  done  by  lightning  and  fire  to  the 
property  included  In  the  policy?  $750,  with 
interest  from  the  time  it  was  due  until  paid.*' 
The  defendant  appealed  from  the  judgment 
rendered,  and  assigned  18  exceptions  in  the 
record  as  error. 

Exceptions  1,  2,  and  3  relate  to  the  admis- 
sion of  evidence,  and,  in  our  opinion,  are 
without  merit    Boggan  ▼.  Home,  97  N.  C 


270,  2  S.  B.  224.  The  contentions  of  defend- 
ant (appellant),  as  summarized  from  the 
numerous  exceptions,  are:  (1)  That  in  this 
case  the  plaintiff  mu£t  establish  the  allega- 
tions of  the  complaint  by  clear,  strong,  and 
convincing  testimony  before  the  award  can 
be  set  aside.  (2)  That,  it  being  admitted 
that  no  proof  of  loss  has  been  furnished  de- 
fendant by  plaintiff,  he  cannot  maintain  this 
action.  (8)  That  there  is  no  evidence  in  the 
record  sufficient  to  go  to  the  jury  upon  the 
issues  2,  3,  and  4  relating  to  the  fraud,  in- 
terest,  and  bias  of  the  arbitrators. 

The  flirst  contention  cannot  be  sustained. 
In  this  state  the  degree  or  intensity  of  proof 
required  in  civil  actions  has  been  divided 
into  two  classifications  only:  (1)  Those  facts 
which  must  be  established  by  a  preponder- 
ance of  the  evidence  or  to  the  satisfaction  of 
the  jiury.  A  jury  is  not  justified  in  finding 
any  fact  unless  the  evidence  is  sufficient  to 
satisfy  their  minds  of  its  truth,  or,  what  is 
equivalent  and  practically  the  same  thing, 
creates  in  their  minds  a  belief  that  the  fact 
alleged  is  true.  This  we  take  to  be  substan- 
tially what  is  said  by  Chief  Justice  Pearson 
in  Lee  v.  Pearce,  68  N. 'C.  77.  (2)  Those 
facts  which  must  be  established  to  the  sat- 
isfaction of  the  jury  by  clear,  cogent,  and 
convincing  proof.  Ely  v.  Early,  94  N.  C.  1. 
We  take  those  to  be  the  two  classifications 
of  evidence  applicable  to  civil  actions,  as 
settled  by  numerous  decisions  of  this  court. 
Lee  V.  Pearce,  supra,  and  Harding  v.  Long, 
103  N.  C.  1,  9  S.  B.  445,  14  Am.  St  Rep. 
775,  represent  the  first  named  class,  and  Ely 
V.  Early,  supra,  and  many  other  similar 
cases,  represent  the  second.  That  class  of 
cases  wherein  it  Is  sought  to  set  aside  deeds, 
decrees  of  judicial  tribunals^  and  awards  of 
arbitrators  upon  the  ground  of  fraud,  belongs 
to  the  first  class.  *'ln  order  to  establish 
fraud,  it  is  not  necessary  that  direct  affirma- 
tive or  positive  proof  of  fraud  be  given.  In 
matters  that  regard  the  conduct  of  men,  the 
certainty  of  mathematical  demonstration 
cannot  be  required.  Like  much  of  human 
knowledge,  fraud  may  be  inferred  from  facts 
established.  This  means  no  more  than  that 
the  proof  must  create  a  belief,  and  not  mere- 
ly a  suspicion."  Kerr  on  Fraud  &  Mistake, 
pp.  384,  385.  This  subject  is  discussed  with 
great  clearness  and  learning  by  Avery,  J., 
In  Harding  v.  Long,  supra,  which  case  Is 
cited  and  approved  in  rdany  subsequent  opin- 
ions. We  would  be  but  "tlireshing  old 
straw"  to  discuss  this  contention  of  the  de- 
fendant further. 

The  second  contention  cannot  be  maintain- 
ed. We  admit  that  It  is  settled  law  that  an 
action  for  damages  for  loss  on  a  "standard" 
fire  insurance  policy  cannot  be  maintained 
unless  it  is  alleged  and  proved  that  proof  of 
loss  has  been  made  before  action  brought,  in 
accordance  with  the  terms  of  the  policy. 
But  proof  of  loss  can  be  waived.  We  are  of 
opinion  that  it  has  been,  in  this  case,  by  the 
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agreement  to  arbitrate,  and  that  his  honor 
was  correct  in  so  charging  the  jury.  It  has 
been  generally  held  that  a  proyislon  in  a 
policy  requiring  proof  of  loss  before  com- 
mencing action  is  a  reasonable  one.  The 
object  is  to  giye  the  insurer  notice  of  the 
loss,  and  of  its  extent  and  character,  so  the 
insurer  may  have  an  opportunity  to  investi- 
gate and  settle  the  loss  without  being  sub- 
jected to  an  action.  When  the  insurer  agrees 
to  arbitrate,  it  is  presumed  he  has  investi- 
gated and  is  unwilling  to  pay  the  loss  as 
claimed  by  the  insured.  In  this  case  there 
was  not  only  an  agreement  to  arbitrate,  but 
an  actual  award  of  arbitrators,  one  of  whom 
was  selected  by  the  defendant  If  the  award 
is  abortive,  it  is  not  the  fault  of  the  plaintiff. 
In  Pretzfelder's  Case  such  a  defense  is  char- 
acterized by  the  present  chief  justice  as 
"technical,  and  not  meritorious."  12^  N.  C, 
at  page  166,  31  a  E.  470,  44  Li.  R.  A.  424. 
In  Insurance  Go.  v.  Hoiking,  115  Pa.  416,  8 
Atl.  586,  it  is  held  that,  where  arbitrators 
fail  to  agree  upon  an  award,  the  plaintiff  is 
not  compelled  to  submit  to  anoth^  arbitra- 
tion, but  may  forthwith  bring  his  action  in 
the  courts.  Where  the  insured  claims  that 
arbitration  has  failed  because  of  fraud,  there 
is  no  reason  whatever  why  he  should  be  re- 
quired to  go  through  the  empty  form  of  filing 
a  proof  of  loss  before  he  can  commence  bis. 
action  to  establish  the  fraud  and  recover  his 
damages.  The  Hoiking  Case  is  approved  in 
Pretzf elder's  Case,  and  we  again  give  the 
decision  the  indorsement  of  this  court. 

The  third  contention:  After  a  careful  ex- 
amination of  all  the  evidence,  we  agree  with 
the  defendant  that  there  is  no  sufficient  evi- 
dence that  EUlington  had  any  interest  in  the 
subject-matter  of  the  award.  There  is  no 
sufficient  evidence  that  Faucette  was  cor- 
ruptiy  influenced  and  controlled  by  EHlington 
in  the  Interest  of  the  defendant.  Prayers  for 
instructions  numbered  10  and  12,  directed  to 
the  second  and  third  issues,  should  have  been 
given.    But  these  are  not  reversible  errors. 

We  are  of  the  opinion  that  there  was  evi- 
dence proper  to  be  submitted  to  the  jury 
upon  the  fourth  issue,  and  that  the  finding 
of  the  jury  upon  that  Issue  Is  amply  suffi- 
cient to  support  the  judgment  rendered  by 
the  court  setting  aside  the  award.  There 
are  two  kinds  of  fraud  which  will  vitiate  an 
award — ^positive,  as  by  some  act  that  can  be 
proved;  or  inferential,  where  the  circum- 
stances so  strongly  point  to  dishonesty  that 
the  court  will  consider  the  fact  of  its  exist- 
ence to  be  clearly  indicated.  "A  common 
case  of  Inferential  fraud  is  when  the  award 
is  obviously  and  extremely  unjust*'  Morse 
on  Arbitration  &  Award,  539.  ''Where  there 
is  a  charge  of  fraud  or  partiality  made 
agAisflt  an  award,  the  fact  that  it  is  plainly 


and  palpably  wrong  would  be  evidence  in 
support  of  the  charge,  entitied  to  greater  or 
less  weight  according  to  the  extent  or  effect 
of  the  error  and  the  other  circumstances  of 
the  case.  There  might  be  a  case  of  error  in 
an  award  so  plafii  and  gross  that  a  court  or 
Jury  could  arrive  only  at  the  conclusion  that 
it  was  not  the  result  of  an  impartial  exer- 
cise of  tiieir  Judgment  by  the  arbitrators.'* 
Goddard  v.  King,  40  Minn.  164,  41  N.  W.  ®9. 
The  settled  rule,  which  is  applicable  not 
only  to  awards,  but  to  other  transactions,  is 
that  mere  inadequacy  alone  is  not  sufficient 
to  set  aside  the  award;  but  If -the  inade- 
quacy be  so  gross  and  palpable  as  to  shock 
the  moral  sense,  It  Is  sufficient  evidence  to 
be  submitted  to  the  jury  on  the  Issues  relat- 
ing to  fraud  and  corruption  or  partiality  and 
bias.  Ostrander  on  Fire  Insurance  (2d  Ed.) 
596;  8  Cyc.  749;  Bispham,  Eq.  (6th  Ed.) 
312;  Dorsett  v.  Mfg.  Co.,  131  N.  C.  260,  42 
8.  E.  612. 

The  jury  have  assessed  the  damage  to  the 
house  at  $750.  The  arbitrators,  Ellington 
and  Faucette,  assessed  the  damage  at  $73.50 
— not  one-tenth  of  the  sum  awarded  by  the 
Jury.  Dr.  Perry,  one  of  the  plaintiffs,  tes- 
tified that  he  had  known  Faucette  12  or  15 
years;  that  Faucette  advised  witness  to  take 
him  as.  an  arbitrator;  that  Faucette  Is  a 
good  contractor  and  builder,  and  had  exam- 
ined the  house,  and  told  witness  that  the 
damages  were  $750,  and  advised  witness  not 
to  take  less,  and  for  this  reason  the  witness 
selected  him.  There  was  evidence  offered  by 
plaintiff  tending  to  prove  that  the  actual 
damage  to  the  house  was  fuUy  $750.  The 
court  below  charged  the  jury  that  the  award 
Is  presumed  to  be  legal  and  valid;  ''that  if 
the  award  is  so  grossly  and  palpably  inade- 
quate— ^that  is,  so  grossly  and  palpably  small 
and  out  of  all  proportion  to  the  amount  of 
actual  damage — as  to  shock  the  moral  sense 
and  conscience  and  to  cause  reasonable  per- 
sons to  say  'he  got  it  for  nothing,'  then  the 
jury  may  consider  this  as  evidence  tending 
to  show  fraud  and  corruption  or  strong  bias 
and  partiality  on  the  part  of  the  arbitrators." 
This  charge  is  not  only  sustained  by  the  law, 
but  is  expressed  in  well-chosen  language,  for 
the  use  of  which  his  honor  has  the  authority 
of  the  great  names  of  Pearson  and  Thurlow. 
"An  inequality  so  strong,  gross,  and  mani- 
fest that  it  must  be  impossible  to  state  it  to 
a  man  of  common  sense  without  producing 
an  exclamation  at  the  inequality  of  it,'*  are 
the  words  in  which  Lord  Thurlow  expresses 
the  idea  (Gwynne  v.  Heaton,  1  Bro.  C.  C.  8; 
Bispham,  Equity  [6th  Ed.]  312);  and  many 
cases  cited  by  that  author  in  the  notes  sus- 
tain his  honor's  clear  and  well-expressed  lan- 
guage. 

The  judgment  is  aflirmed. 
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(137  N.  C.  408) 

VINSON  T.  KNIGHT. 

<Sapreme  Court  of  North  Carolina.    Feb.  21, 

1905.) 

APFKAI.  FBOM  JUSTICX'S  C0X7B1V— BKTUBN— NA- 
TUBE  OF  ACTION  —  TRESPASS  OB  TBOVEB  — 
PUSADING — QUESTIONS  INVOLVED  —  TITLE  TO 
PBOPEBTT— BUBDEN  OF  PBOOF. 

X  The  statement  of  the  testimony  heard  by 
a  justice  of  the  peace  in  a  trial  b^ore  him  is 
no  part  of  his  return  on  appeal. 

[HkL  Note. — ^For  cases  in  point,  see  toL  81« 
Oent  Dig.  Justices  of  the  Peace,  S  611.] 

2.  A  justice's  summons  stating  the  cause  of 
action  to  be  "for  the  recovery  of  the  possession 
of  one  steer^  this  day  fcwcibly  taken  by  de- 
fendant from  plaintiflf's  servants  *'of  the  valua- 
tion of  $20,  alleged  by  i^alntifE  to  be  in  the  pos- 
session of  defendant,  and  unlawfully  detamed 
by  him  from  plaintiff,*'  etc.,  and  an  oral  com- 
plaint alleging  practically  the  same  facts  stated 
m  the  summons,  states  a  cause  of  action  in  trov- 
er or  detinue,  and  not  in  trespass, 

3.  Where  plaintiff  alleged  in  justice's  court 
that  defendant  forcibly  and  with  violence  took 
a  steer  h'om  plaintiff's  servants,  an  answer  de- 
nying "plaintiff's  title  to  this  steer  and  his  right 
to  recover  possession  of  the  same  or  its  value," 
is  sufficient  to  put  plaintiff  on  notice  that  the 
real  Issue  on  the  trial  would  be  one  of  title,  and 
not  the  trespass  in  taking  possession. 

4.  To  sustain  an  action  i^  trover  or  detinue, 
plaintiff  must  allege  and  prove  title  to  the 
property. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  16, 
Cent  Dig;  Detinue,  fi  6;  vol.  47,  Cent  Dig. 
Trover  and  Conversion,  i  119.] 

5.  In  trover  or  detinue,  if  defendant  denies 
plaintiflfs  title  to  the  property  he  may  set  up 
title  in  a  third  person. 

[Ed.  Note. — For  cases  in  point  see  vol.  16, 
Cent  Dig.  Detinue,  $  14 ;  vol.  47,  Cent  Dig. 
Trover  and  Conversion,  Sfi  121,  166.J 

6.  In  trover  or  detinue,  defendant  has  the 
burden  of  disproving  plaintiff's  title. 

Appeal  from  Superior  Court,  Hertford 
Cotinty;   Hoke,  Judge. 

Action  by  J.  0.  Vinson  against  M.  J. 
Knight  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

The  plaintiff  In  the  summons  stated  the 
cause  of  action  to  be  **for  the  recovery  of 
the  possession  of  one  red  steer,  •  •  •  It 
being  the  steer  the  defendant  took  from 
Jacob  Everett  and  Jordan  Hill  on  the  road 
to-day,  of  the  value  of  $20,  alleged  by  the 
plaintiff  to  be  In  the  possession  of  the  de- 
fendant, and  unlawfully  detained  by  him 
from  the  plaintiff;  the  plaintiff  further  claim* 
Ing  to  be  entitled  to  the  immediate  posses- 
sion of  said  property."  The  cause  was 
beard  by  a  justice  of  the  peace,  who  In  his 
return  upon  the  appeal  stated  that  "the 
plaintiff  complained  for  the  possession  of  one 
red  steer,  described  in  the  summons,  of  the 
value  of  $20,  and  alleged  that  the  said  steer 
was  in  his  actual  possession,  and  that  the 
defendant  •  •  ♦  forcibly  took  said  steer 
by  force  and  violence  from  •  ♦  ♦  the 
servants  of  the  plaiiitlff  on  the  public  high- 
way In  N county,  and  that  said  de- 
fendant unlawfully  detained  the  possession 
of  said  steer  from  the  plaintiff."    The  de- 


fendant, answering  the  complaint,  "^denied 
the  plaintiff's  title  to  the  steer,  and  his  right 
to  recover  possession  of  the  same,  or  Its  val- 
ue." The  defendant;  In  testifying,  admitted 
that  the  steer  was  not  his,  and  that  he  claim- 
ed no  Interest  in  it,  and  that  he,  with  his 
son,  forcibly  took  the  steer  from  the  pos- 
session of  the  plaintiff's  servants  on  the 
public  highway.  The  plaintiff  In  the  supe- 
rior court  moved  for  judgment  upon  the 
return  of  the  justice  of  the  peace.  The  mo- 
tion was  denied,  and  the  plaintiff  excepted. 
Without  objection  the  court  submitted  the 
following  issues  to  the  jury:  "(1)  Is  the 
plaintiff  the  owner  of  the  steer  sued  for? 
Ana.  No.  (2)  Does  defendant  wrongfully  de- 
tain said  steer  from  plaintiff?  Ans.  No.  (8) 
What  is  the  value  of  the  steer?  Not  answer- 
ed. (4)  What  damage  has  plaintiff  sustain- 
ed by  wrongful  detention  of  same  by  de- 
fendant? Not  answered."  There  was  judg- 
ment, for  the  defendant,  and  the  plaintiff  ap- 
pealed. 

Wlnbome  Sc  Lawrence,  for  appellant  D. 
C.  Barnes  and  L.  Lu  Smith,  for  appellee. 

CONNOR,  J.  (after  stating  the  case).  The 
plaintiff's  motion  for  judgment  upon  the  re- 
turn of  the  justice  Is  based  upon  the  oral 
pleadlnga  The  statement  of  the  testimony 
heard  by  him  Is  not  properly  a  part  of  his 
return.  Considered  from  this  point  of  view. 
It  becomes  necessary  to  Inquire  whether 
the  summons  and  complaint,  construed  to- 
gether, set  forth  a  cause  of  action  In  trespass, 
or  whether,  by  the  allegations^  it  Is  confined 
to  an  action  for  the  recovery  of  the  posses- 
sion of  the  property.  The  plaintiff's  con- 
tention that  in  an  action  for  trespass — an  In- 
jury to  his  possession — the  question  of  title 
is  not  involved,  save  on  the  quantum  of  dam- 
ages, Is  sustained  by  the  authorities  cited 
in  his  brief.  The  difficulty  confronting  him, 
however,  is  that  he  has  stated  a  cause  of 
action  in  trover  or  detinue,  and  not  in  tres- 
pass. The  action  is  for  the  possession  of  the 
property  or  its  value;  that  was  the  judgment 
which  he  recovered  before  the  justice.  There 
is  nothing  in  the  summons,  pleadings,  or  re- 
turn of  the  justice,  or  in  his  motion,  to  in- 
dicate that  he  was  asking  any  other  re- 
lief. While  it  is  well  settled  that  under  the 
Code  system,  wherein  forms  of  action  are 
abolished,  the  plaintiff  may  have  such  judg- 
ment as,  upon  the  facts  stated,  he  is  entitled 
to,  it  is  equally  true  that  the  facts  must  be 
so  stated  that  the  defendant  and  the  court 
may  see  what  relief  the  plaintiff  seeks.  The 
plaintiff  expressly  tells  the  court  that  he  is 
complaining  *'for  the  possession  of  one  red 
steer,"  and  that  such  possession  is  unlaw- 
fully detained  by  the  defendant.  It  is  true 
he  says  that  the  property  was  forcibly  tak- 
en from  the  possession  of  his  servants.  The 
character  of  the  action  and  of  the  relief 
sought  is  fixed  by  the  language  used  in  both 
the  summong  and  complaint    In  Clark  t. 
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Lan^TWOrtby,  12  Wis.  444,  It  Is  said:  mie 
trespass,  if  one  Is  relied  on,  should  be  so 
dlstinctlj  set  forth  that  It  may  be  seen  with 
reasonable  certainty  what  is  the  principal 
act  comi^ained  of,  and  not  of  facts  which 
might  furnish  ground  for  several  different  ac- 
tions, stated  in  one  count,  leaving  it  impossi- 
ble for  the  other  party  to  know  which  to 
reply  to."  The  trespass  should  not  be  laid 
by  way  of  recital.  21  Bnc.  PL  &  Pr.  810. 
It  is  evident  from  an  inspection  of  the  en- 
tire record  that  the  plaintiff  believed  the 
steer  to  be  his.  He  says  that  it  is  in  his 
mark.  His  declared  puriK>se  Is  to  recover 
the  possession  of  the  property.  The  answer 
of  the  defendant  put  him  upon  notice  that 
the  real  issue  was  the  question  of  title.  He 
does  not  deny  the  trespass.  The  plaintiff 
takes  his  Judgment  before  the  justice  In 
strict  accordance  with  the  summons  and 
complaint  There  can  be  but  one  reasonable 
construction  put  upon  the  record.  His  honor 
would  have  permitted  him  either  to  amend 
his  complaint  or  make  it  more  definite.  If 
he  had  so  requested.  Our  view  Is  strength- 
ened by  the  fact  that;  after  the  refusal  of 
the  judge  to  render  judgment  upon  the 
pleadings,  he  submitted  Issues,  without  ob* 
jection,  appropriate  to  an  action  in  the  na- 
ture of  trover  or  detinue.  His  honor  proi>- 
erly  denied  the  motion. 

The  plaintiff  objected  to  the  Introduction 
of  testimony  by  the  defendant  tending  to 
show  the  property  In  a  third  person.  He 
says  to  do  so  would  permit  the  defendant  to 
take  advantage  of  his  own  wrong.  This 
assumes  the  very  fact  in  controversy.  If  the 
steer  was  not  the  property  of  the  plaintiff, 
the  wrong  done  was  in  the  trespass,  and  for 
this  he  could  only  recover  such  damage  as 
he  sustained  In  that  respect  For  the  pur- 
pose of  showing  his  actual  damage,  the  ques- 
tion of  title  was  material;  but,  as  we  have 
seen,  the  action  being  In  trover  or  detinue, 
it  is  well  settled  by  a  long  line  of  authori- 
ties that  he  must  allege  and  show  title.  Rus- 
sell V.  Hill,  125  N.  0.  470,  34  S.  B.  640,  in 
which  the  authorities  are  reviewed.  It  was 
open  to  the  defendant  upon  this  issue  to 
show  that  the  property  belonged  to  a  third 
person,  otherwise  he  might  be  subjected  to 
an  action  for  conversion  by  the  true  owner. 
This  principle  is  elementary,  and  recognise 
ed  and  enforced  in  this  state  since  the  case 
of  Laspeyre  v.  McFarland,  4  N.  0.  620,  7 
Am.  Rep.  705.  The  plaintiff  says  that  the 
defendant  should  have  set  up  In  his  answer 
the  outstanding  title.  We  have  examined 
the  cases  cited  to  sustain  this  proposition. 
Rowland  v.  Mann,  28  N.  G.  38,  Was  an  action 
of  replevin,  in  which  the  defendant  pleaded 
the  general  issue.  Nash,  J.,  said:  *'Under 
the  plea  of  non  cepit  all  that  the  plaintiff 
has  to  do  is  to  prove  the  taking  or  having 
the  goods,  or  part  of  them,  In  the  place  speci- 
fied. As  the  defendant  under  this  plea  mere- 
ly denies  the  taking,  he  cannot  controvert  the 


plaintiff's  title.**  In  the  case  before  us  the 
defendant  expressly  denied  the  plaintlff*s  ti- 
tle. The  distinction  Is  obvious.  In  Gralg  v. 
Miller,  84  N.  C.  375,  Ruflln,  G.  J.,  dearly 
points  out  the  distinction  between  a  case 
wherein  It  did  not  appear  that  the  property 
belonged  to  a  third  person,  as  In  Armory  v. 
Delamlrie,  1  Str.  505  a  Smith,  L.  G.  G31), 
and  where  it  was  shown  that  the  title  to 
the  property  was  In  a  third  person.  In 
Barwick  v.  Barwick,  33  N.  G.  80,  discussing 
Armory  v.  Delamlrie,  wherein  it  was  held 
that  tiie  finder  of  a  jewel  could  maintain 
trover  against  one  taking  it  out  of  his  pos- 
session, there  being  no  evidence  as  to  the 
true  owner,  it  is  said:  "But  the  result  of 
that  case  would  have  been  very  different  if 
the  owner  had  been  known.  •  •  •  The 
distinction  between  that  case,  where  the  pos- 
sessor was  the  only  known  owner,  and  the 
ordinary  case  of  one  who  himself  has  the 
possession  wrongfully  and  sues  another 
wrongdoer  for  Interfering  with  his  posses- 
sion, the  true  owner  being  known  and  stand- 
ing by  ready  to  sue  for  the  property.  Is  as 
clear  as  daylight"  We  could  not  make  the 
distinction  clearer  by  further  discussion  of 
citation  of  authorities.  The  plaintiff  must 
recover  upon  the  strength  of  his  own  title. 

The  same  questions  are  raised  by  excep- 
tions to  the  charge  of  his  honor.  He  prop- 
erly put  upon  the  defendant  the  burden  of 
showing  that  the  steer  was  not  the  property 
of  the  plaintiff,  the  admited  possession  at  the 
time  of  the  taking  raising  a  presumption  in 
his  favor.  Boyce  v.  Williams,  84  N.  a  275, 
37  Am.  Rep.  618. 

The  plaintiff  seeks  to  distlngnilsh  the  case 
before  us  from  those  cited  for  that  the  steer 
was  taken  from  the  possession  of  the  plain- 
tiff's servants  by  violence,  and  for  this  he 
cites  Lain  v.  Gaither,  72  N.  G.  234.  In  that 
case  the  property  sued  for  was  borrowed  by 
the  defendant  from  the  plaintiff,  and  he 
sought  to  prevent  its  recovery  by  showing 
that  the  plaintiff  had  been  adjudged  a  bank- 
rupt. The  court  held  that  having  acquired 
possession  under  the  plaintiff,  he  was  estop- 
ped to  show  an  outstanding  title  in  another, 
unless  he  should  connect  himself  with  it 
This  is  elementary  learning.  In  an  action 
for  trespass  the  violence  of  the  defendant 
in  taking  the  pr6perty  should  be  considered 
in  fixing  the  damages,  either  actual  or  puni- 
tive, but  does  not  affect  the  right  of  action. 
The  slightest  trespass  is  sufficient  to  enti- 
tle the  plaintiff  to  an  action — as.  In  the  case 
of  realty,  treading  upon  the  grass.  jDhaflin 
V.  Mfg.  Go.,  135  N.  G.  95,  47  S.  B.  226. 

We  have  carefully  examined  the  authori- 
ties cited  by  the  plaintiff's  coxmsel  in  his 
excellent  and  exhaustive  brief.  The  dis- 
position of  the  case  turns  upon  the  cause  of 
action  set  forth  in  the  pleadings,  and  which, 
as  we  have  seen,  Involved  the  title  to  the 
property,  and  upon  the  strength  of  which 
the  plaintiff  must  recover,  if  at  alL    This 
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having  been  decided  against  him,  the  oonrt 
below  properly  rendered  judgment  for  the 
defendant    We  find  no  error  In  the  record* 
and  the  Judgment  must  be  afBUmed. 
Affirmed. 

HOKE,  J.,  took  no  part  In  the  dedalon  of 
this  case. 

(57  W.  Va.  IJ 

BLKINS  NAT.  BANK  t.  SIMMONS  et  at 
MOORB  V.  SIMMONS  et  aL    HANS- 
FORD y.  SIMMONS  et  aL 

(Sapreme  Conrt  of  Appeals  of  West  Virginia. 

Jan.  24,  1905.) 

APPEALABLE  DBCBBE  —  QUASHING  ATTACIOIENT 

— BENSWAIi  or  MOTION— CLAIMS  OT 

THIBD  PABT7— LIMITATIONS. 

1.  Under  subsection  8  of  section  1  of  chaptv 
185  of  the  Code  of  1899,  a  decree  overruling  a 
motion  to  quash  an  attachment  is  an  interlocu- 
tory, but  appealable,  decree,  and  does  not  pre- 
clude a  renewal  of  the  motion  at  the  same  or  any 
subsequent  term  before  final  decree,  and  in  a 
suit  in  which  an  attachment  is  sued  out,  and 
some  of  the  defendants  appear  and  move  to 
quash  the  attachment,  and  their  motion  Is  over- 
ruled, a  creditor  who  files  a  petition  under  sec- 
tion 28,  c  106,  Code  1899.  disputing  the  valid- 
ity of  the  plaintiff's  attacnment,  and  stating  a 
claim  to  or  interest  in  the  property  attached, 
and  is  made  a. formal  party  tliereto,  has  the 
right  to  move  to  quash  said  attachment,  and  the 
statute  of  limitations  as  to  his  right  to  appeal 
begins  to  run  at  the  date  of  the  decree  overrul- 
ing his  motion. 

2.  An  afDdavit  for  an  attachment,  after  stat- 
ing the  materia]  facts  relied  upon,  states.  *'And 
therefore  the  affiant  says  they  fraudulently  con- 
tracted the  debt  and  incurred  the  liability  for 
which  the  said  suit  Is  about  to  be  brought" 
Held  to  be  a  sufficient  statement  of  the  ground 
for  an  attachment  under  subsection  8,  |  1,  c 
106,  Code  1899. 

3.  Where  an  affidavit  for  an  attachment,  after 
stating  the  material  factd  relied  upon,  and  after 
stating  the  liability  of  the  defendants,  states,  "Af- 
fiant says  that  the  said  J.  H.  and  Chas.  Sim- 
mons fraudulently  incurred  the  liability  afore- 
said, for  which  suit  is  about  to  be  brought,"  this 
is  a  sufficient  statement  of  the  ground  for  the 
attachment  under  subsection  8,  {  1,  c.  106,  Code 
1899. 

4.  Where  the  ground  for  an  attachment  is 
that  the  defendants  fraudulently  contracted  the 
debt  or  Incurred  the  liability  for  which  the  suit 
is  about  to  be  or  is  brought,  the  affiant  should 
state  the  material  facts  relied  upon  to  show  the 
existence  of  such  ground,  and,  if  the  facts  are 
stated  in  a  vague  and  uncertain  manner,  and  not 
sufficient  to  show  that  the  debt  was  fraudulent- 
ly contracted,  or  the  liability  fraudulently  In* 
curred,  the  attachment  should  be  quashed. 

(Syllabus  by  the  Court.)  . 

Appeal  from  Circuit  Court,  Randolph 
Ck>unty;  John  Homer  Holt,  Judge. 

Action  hy  the  Elkins  National  Bank 
against  Jesse  H.  Simmons  and  others  and 
by  B.  W.  Moore  against  J.  H.  Simmons  and 
others,  and  by  Lloyd  Hansford,  trustee, 
against  Jesse  H.  Simmons  and  others.  Judg- 
ment for  plaintiffs,  and  W.  B.  Hedrick  and 
other  defendants  appeal.    Reversed. 

Harding  &  Harding  and  J.  L.  Wamsley, 
for  appellants.  L.  D.  &  J.  F.  Strader,  C.  W. 
Dailey,  and  B.  D.  Talbott,  for  appellees. 


SANDBRS,  J.  The  first  two  of  these 
causes  were  Instituted  in  the  circuit  court  of 
Randolph  county,  that  of  the  bank  against 
Simmons  and  others  being  first  instituted, 
and  attachments  were  sued  out  in  each  of 
them  and  levied  upon  the  real  estate  of  the 
defendants  J.  H.  and  Chas.  Simmons,  situ- 
ated in  Tucker  and  Pendleton  counties.  A 
short  time  thereafter  the  defendants  J.  H. 
and  Chas.  Simmons,  by  deed  of  trust,  con- 
veyed to  plaintiff  in  the  last-named  case,  L. 
Hansford,  trustee,  all  their  property,  includ- 
ing that  which  had  been  levied  upon  as 
aforesaid,  to  secure  all  their  indebtedness  to 
their  creditors  ratably.  After  the  execution 
of  said  trust  deed,  Hansford,  trustee,  insti- 
tuted a  chancery  suit  in  the  circuit  court  of 
Tucker  county  against  J.  H.  Simmons  and 
others  for  the  purpose  of  settling  up  the  es- 
tate of  J.  H.  and  Chas.  Simmons,  which  suit 
was,  by  an  order  entered  on  the  12th  day 
of  March,  1900,  removed  to  the  circuit  (ourt 
of  Randolph  county,  and  by  a  decree  in  the 
circuit  court  of  the  last-named  county,  on 
the  16th  day  of  May,  1900,  these  three  causes 
were  consolidated,  and  ordered  to  be  heard 
together.  And  on  the  16th  day  of  May,  1900, 
B.  A.  Cunningham,  counsel  for  Timothy  Sim- 
mons and  certain  other  creditors  of  J.  H.  and 
Chas.  Simmons,  other  than  the  appellants, 
appeared,  and  moved  to  quash  said  attach- 
ments, which  motion  was,  by  the  court,  over- 
ruled; and  on  the  21st  day  of  May,  1900,  and 
again  on  the  16th  day  of  October,  1900,  J.  H. 
and  Chas.  Simmons  appeared,  and  moved  to 
qnash  each  of  said  attachments,  which  mo- 
tions were  likewise  overruled.  There  is 
nothing  in  the  record  to  show  Just  when  L. 
Hansford,  trustee,  moved  to  quash  said  at- 
tachments, except  in  the  decree  entered  on 
January  27,  1903,  It  appears  that  the  joint 
motion  to  quash  of  L.  Hansford,  trustee,  and 
others,  had  been  filed,  but  when  filed  the  rec- 
ord does  not  state;  but  this  is  immaterial, 
for  the  decree  of  January  27th  does  show 
that  the  motion  was  made  and  on  that  date 
overruled.  The  appellants  W.  B.  Hedrick 
and  E.  D.  Wamsley  filed  their  petitions  in  the 
two  first-mentioned  causes  disputing  the  va- 
lidity of  said  attachments,  and  were  made 
formal  parties  to  these  proceedings,  the  pe- 
tition of  Hedrick  being  filed  on  the  16th  day 
of  October,  1900,  and  that  of  Wamsley  at 
the  January  term  of  said  court,  1901.  After 
petitioners  were  made  formal  parties  to  these 
suits,  they  each  moved  to  quash  said  attach- 
ments, which  motions  were,  by  decree  en- 
tered on  the  27th  day  of  January,  1903,  over- 
ruled, and  on  the  21st  day  of  January,  1904, 
the  appellants  Hedrick,  Wamsley,  and  Hans- 
ford, trustee,  presented  their  petition  for  an 
appeal  from  the  decree  overruling  their  mo- 
tions to  quash  said  attachments,  which  was 
allowed. 

There  are  only  two  questions  presented  by 
the  record.  One  is,  was  the  right  of  appeal 
barred  by  the  statute  of  limitations  at  the 
time  the  appellants  presented  their  petition 
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therefor,  and  the  other  1b»  if  the  appeal  was 
not  barred,  did  the  court  err  in  overroling 
the  motions  to  qnasfa  said  attachments?  The 
appellants  contend  that  at  the  time  the  peti- 
tion was  presented  for  the  appeal  that  more 
than  two  years  had  elapsed  since  the  motions 
to  quash  said  attachments  were  made  and 
overruled.  It  is  true  the  record  shows  that 
the  petition  was  presented  for  an  appeal  on 
the  21st  day  of  January,  1904,  and  that  more 
than  two  years  had  expired  since  each  of 
said  motions  to  quash  was  overruled.  When 
the  motions  to  quash  on  the  16th  and  21st 
days  of  May,  1900,  were  made,  neither  Hed- 
rick  nor  Wamsley  were  parties  to  these 
suits — ^Hedrick  not  becoming  a  party  until 
the  16th  day  of  October,  1900,  and  Wamsley 
not  becoming  a  party  until  the  January  term 
of  court,  1901.  It  is  insisted  that  the  order 
entered  overruling  the  motions  to  quash  the 
attachment  was  an  appealable  decree,  and 
that  the  appellants  became  parties  before  th^ 
right  to  appeal  therefrom  was  barred.  Sub- 
section 8  of  section  1  of  chapter  135  of  the 
Code  of  1899  provides  that  a  party  to  a  con- 
troversy in  any  circuit  court  may  obtain  an 
appeal  in  any  case  where  there  is  a  judg- 
ment or  order  quashing  or  abating  or  refus- 
ing to  quash  or  abate  an  attachment,  and,  of 
course,  under  this  provision  of  the  statute, 
the  orders  entered  overruling  the  motions  to 
quash  were  appealable;  but  certainly  not  by 
parties  who  at  that  time  were  not  parties  to 
the  suit,  but  only  those  persons  could  appeal 
from  such  order  whose  motions  had  been 
passed  upon  adversely  to  them.  It  certainly 
does  not  require  argument  nor  the  citation 
of  authorities  to  show  that  appellants  could 
not  have  appealed  from  these  orders,  which 
were  entered  before  they  became  In  any  way 
identified  with  the  suits,  and,  not  being  en- 
titled to  appeal  from  the  orders  entered  be- 
fore they  became  parties,  it  is  difficult  to 
understand  how  their  rights  could  be  in  any 
way  affected  by  such  orders.  It  is  said  they 
became  parties  before  the  appeal  was  barred. 
What  if  they  did?  This  would  give  them  no 
right  to  appeal  from  the  decree  of  the  court 
refusing  to  quash  an  attachment  upon  the 
motion  of  some  other  defendant.  The  ap- 
pellants could  not  be  heard  to  complain  in 
this  court  that  the  circuit  court  had  refused 
to  quash  the  attachments  when  they  had  not 
asked  this  to  be  done.  They  must  first  make 
such  motion,  and  it  must  be  passed  upon  ad- 
versely to  them.  The  statute  allows  an  ap- 
peal from  an  order  quashing  or  abating  or 
refusing  to  quash  or  abate  an  attachment. 
This  applies  to  the  parties  directly  Interested 
in  the  motion,  not  to  some  one  who  may  be 
a  party  to  the  suit,  and  have  an  interest  in 
its  ultimate  result,  and  does  not  make  such 
motion,  or  join  therein.  The  appellants 
clearly  had  no  right  to  appeal  from  either  of 
the  orders  refusing  to  quash  the  attachments 
upon  the  motion  of  the  other  defendants.  If 
they  had  done  so,  they  would  have  been  met. 


and  properly  so,  in  this  court,  with  a  motion 
to  dismiss  their  appeal  on  the  ground  that 
the  lower  court  had  made  no  adverse  ruling 
to  them.  But  appellees  say  that  the  orders 
entered  overruling  the  motions  to  quash  the 
attachments  were  final,  and  could  not  be  set 
aside  after  the  term  of  court  at  which  they 
had  been  entered,  and  that,  if  the  appellants 
desired  to  be  relieved  against  these  orders, 
they  should  have  filed  their  bill  of  review. 
This  position  is  not  sound,  for  an  order  over- 
ruling  a  motion  to  quash  an  attachment  is 
interlocutory,  and  does  not  prevent  a  renewal 
of  the  motion,  and  the  appellants,  as  soon  as 
they  became  parties  to  the  suits,  moved  to 
quash  the  attachments,  which  was  not  acted 
upon  till  the  27tb  day  of  January,  1903,  and 
therefore  they  had  no  appealable  interest  in 
the  case  until  that  time,  and  the  statute  did 
not  begin  to  run  against  them  until  that 
date.  An  order  entered  in  a  case  overruling 
a  motion  to  quash  an  attachment  is  like  an 
order  entered  overruling  a  demurrer.  There 
is  no  reason,  because  a  court  enters  an  order 
at  one  term  overruling  a  demurrer,  that  it 
cannot,  at  the  next  term,  consider  the  de- 
murrer, and  sustain  it;  and  the  same  rule 
will  apply  to  motions  to  quash  attachments. 
Although  an  order  refusing  to  quash  an  at- 
tachment Is  appealable,  stUl  it  is  not  a  final 
decree.  The  fact  that  the  court  refused  at 
one  term  to  quash  the  attachment  is  no  rea- 
son why  at  a  subsequent  term  it  could  not, 
upon  the  motion  of  the  same  person  who  had 
previously  made  it,  or  upon  the  motion  of 
some  other  defendant,  made  at  a  subsequent 
time,  quash  the  attachment.  The  very  late 
case  decided  by  this  court  of  Simmons  v. 
Simmons,  48  S.  E.  833,  decided  that  an  or- 
der overruling  a  motion  to  quash  an  attach- 
ment is  Interlocutory,  and  does  not  preclude 
a  renewal  of  the  motion;  and  certainly  a 
party  who  had  never  made  such  motion 
would  have  the  right  to  do  so  at  any  time*  be- 
fore the  final  decree  in  the  cause,  and  his 
right  to  appeal  would  date  from  the  time  the 
court  passed  upon  it  Clearly  this  court  has 
jurisdiction  to  entertain  the  appeal. 

The  next  question  is,  should  the  circuit 
court  have  quaslied  the  attachments?  It  la 
claimed  that  the  affidavits  are  defective,  be- 
cause they  fail  to  show  what  ground  is  re- 
lied upon.  In  the  case  of  Bank  v.  Simmons 
et  al.  the  affidavit  after  stating  the  material 
facts  relied  upon,  contains  this  language: 
"Affiant  says  that  ,they  fraudulently  con- 
tracted the  debt  and  incurred  the  liability 
for  which  the  said  suit  is  about  to  be 
brought;'*  and  in  Moore  v.  Simmons  et  aL, 
after  also  stating  the  material  facts,  and 
after  describing  the  liability,  it  says:  "Affi- 
ant sayis  that  the  said  J.  H.  and  Chas.  Sim- 
mons fraudulently  incurred  the  liability 
aforesaid,  for  which  suit  is  about  to  \» 
brought"  The  ground  stated  in  the  affi- 
davits is  as  provided  for  in  subsection  8  ot 
section  1  of  chapter  106  of  the  Ck>de  of  1809, 
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And  comes  clearly  within  Its  provf  alons.  Are 
the  facts  relied  npon  in  these  affidayits  suf- 
ficient? The  affidavit  should,  by  some  direct 
and  positive  averment,  show  a  fraudulent 
act  upon  the  part  of  the  debtor  in  contract- 
ing the  debt,  and  it  must  be  such  an  act  as 
to  constitute  and  show  a  fraudulent  intent 
Now,  in  the  first  above  mentioned  case — 
Bank  r.  Simmons  et  al. — ^the  afildavit  does 
not  show  by  that  positive  and  clear  lan- 
guage which  is  required  that  when  J.  H. 
Simmons  presented  the.  draft  for  $4,000  to 
Warfleld,  the  cashier,  and  had  it  placed  to 
his  credit  in  the  Elkins  National  Bank,  that 
Kunkle  Bros,  were  indebted  to  him,  and  it 
certainly  does  not  show  that  he  stated  that 
they  owed  him  enough  to  pay  the  draft  The- 
affidavit,  in  this  respect  is  vague  and  un- 
certain. What  did  Simmons  say?  The  affi- 
davit does  not  show.  His  language  ought 
to  be  given,  so  the  court  can  see  that  he 
made  such  statements  as  amount  to  a  fraud- 
ulent contraction  of  the  debt  and  not  leave 
it  to  the  affiant  to  form  his  conclusions  as 
to  what  would  amount  to  fraud.  Then, 
again,  there  is  a  statement  in  the  affidavit 
that  the  draft  for  $4,000  was  sent  to  the 
Merchants'  National  Bank  of  Baltimore,  Md., 
for  collecticm,  and  the  said  draft  was  prompt- 
ly presented  to  the  said  Kunkle  Bros,  for 
payment  but  the  same  was  dishonored  and 
protested,  and  payment  thereof  refused,  up- 
on the  ground  of  no  funds,  or  not  sufficient 
funds  for  the  purpose.  Now,  it  is  certainly 
material,  even  if  Simmons  had  stated  to  War- 
field  that  Kunkle  Bros,  owed  him  a  sum 
sufficient  to  pay  the  draft  to  negative  the 
fact  that  he  did  owe  him.  Simply  an  alle- 
gation in  the  affidavit  to  the  effect  that  the 
draft  was  presented  to  Kunkle  Bros,  for 
pajrment  and  that  it  was  dishonored  and 
protested,  and  pajrment  thereof  refused,  for 
the  reasons  above  given,  does  not  say  that 
Kunkle  Bros,  did  not  owe  Simmons  that 
amount  of  money.  It  simply  says  that  Kun- 
kle Bros,  refused  to  pay  it  and  gives  their 
reasons  for  refusing  to  pay  it,  but  does  not 
in  positive  and  direct  language,  state  that 
Kunkle  Broa  did  not  owe  it.  The  refusal  to 
pay  for  certain  reasons  is  simply  the  state- 
ment of  Kunkle  Bros.  They  may  have  owed 
the  debt  or  they  may  not  have  owed  It  but 
it  is  certain  that  the  affiant  does  not  state 
that  they  did,  and,  so  far  as  affiant  is  con- 
cerned, the  statement  that  he  made  in  the 
affidavit  as  to  him  can  be  perfectly  true, 
and  yet  still  there  may  have  been  ample 
funds  in  the  hands  of  Kunkle  Bros,  to  pay 
the  draft 

Now,  as  to  the  affidavit  In  the  case  of 
Moore  v.  Simmons,  made  by  B.  W.  Moore. 
This  affidavit  is  very  much  like  the  one  Just 
referred  ta  Its  language  is  vague,  uncer^ 
tain,  and  Indefinite.  There  Is  no  positive 
and  direct  statement  of  facts  which  shows 
that  the  debtor  fraudulently  contracted  the 
debt  The.substance  of  it  is  that  Moore  sold 
f 


to  J.  H.  Simmons  28  head  of  cattle  and  315 
head  of  sheep  at  a  given  price.  These  cat- 
tle and  sheep  were  to  be  weighed  and  re- 
ceived by  J.  H.  and  Ghas.  Simmons,  and  paid 
for  where  plaintiff  resides,  at  such  time  as 
the  Slmmonses  should  Indicate  in  the  month 
of  October,  1899;  that  in  October,  1899,  the 
28  head  of  cattle  were  delivered  to  the  Slm- 
monses at  the  price  agreed  upon,  and  part 
of  which  had  already  been  pald«  and,  with- 
out receiving  the  residue  of  the  money  the 
affiant  as  directed  by  the  Sli^imonses,  drove 
the  cattle  to  the  pasture  of  E.  Hutton,  and 
left  them  there  for  the  purchaser;  that  on 
another  date  in  October,  1899,  the  Slmmonses 
directed  the  315  head  of  sheep  to  be  sent  to 
Huttonsvllle,  and  they  were  sent  to  the  Slm- 
monses at  that  place,  from  where  they  were 
the  next  morning  shipped  to  Baltimore,  Md.; 
and  not  receiving  the  pay  for  either  the  cat- 
tle or  sheep,  as  affiant  says  Slmmonses  had 
promised  him,  he  went  to  Huttonsvllle,  and 
the  Slmmonses  gave  him  a  check  for  $1,000; 
that  this  check  was  drawn  on  the  Elkins 
National  Bank,  and  was  deposited  by  the 
payee  in  the  First  National  Bank  of  Grafton; 
that  it  was  presented  for  payment,  and  pay- 
ment thereof  refused,  and  the  check  was 
protested  for  the  reason  no  funds  in  said 
bank.  In  the  first  places  the  contract  had 
already  been  made  between  the  parties,  price 
agreed  upon,  and  stock  weighed  and  deliv- 
ered, and  the  sale  actually  consummated,  be- 
fore the  check  was  given.  Even  If  there 
were  no  funds  in  the  bank  to  meet  the  check, 
that  could  not  be  urged  as  a  reason  to  show 
the  fraudulent  contraction  of  the  debt  And 
not  only  that  but  this  affidavit  in  one  re- 
q>ect  is  subject  to  the  same  objection  as  the 
one  above  considered;  that  is,  there  is  no 
statement  of  fact  showing  that  Simmons  did 
not  have  the  money  in  the  bank  to  meet  the 
payment  of  this  check.  And  again,  these 
affidavits  not  only  fall  to  show  that  Simmons 
did  not  have  the  money  in  the  hands  of 
Kunkle  Bros,  and  the  bank  to  meet  the  draft 
and  check,  but  there  is  notiiing  in  them  to 
show  that  even  if  Simmons  made  the  state- 
ments that  he  had  the  money  there,  he  did 
so  knowing  his  statements  to  be  false  in 
fact  knowing  that  he  did  not  have  it  And 
neither  do  the  affidavits  show  that  the  credit 
was  extended  to  him  believing  in  the  truth- 
fulness of  his  statements  and  relying  there- 
on, and  not  knowing  his  statements  were 
false.  The  facts  stated  in  the  affidavits 
should  be  fraudulent  in  fact  and  if  Simmons 
made  the  statements  that  he  had  the  funds 
to  meet  these  debts  in  the  hands  of  Kunkle 
Bros,  and  the  bank,  yet  unless  he  made  the 
statements  falsely,  knowing  that  he  did  not 
have  the  money  there,  then  there  is  no  ac- 
tual fraud;  and  his  statements  must  have 
been  accepted  as  true  and  relied  upon  and 
confided  in  by  the  persons  who  extended  the 
credit 
But,  inasmuch  as  counsel  for  appellees  in 
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tfaelr  brief  contend  that  they  ehonld  be  given 
a  day,  nnder  section  1  of  chapt^  106  of  the 
Code  of  1889,  to  file  a  sapplemental  affidavit, 
we  therefore  reverse  the  Judgment  of  the 
circuit  court  refusing  to  quash  said  attach- 
ments, and  remand  these  causes,  with  dl* 
rections  to  the  circuit  court  to  quash  the 
same,  but  with  leave  to  the  appellees.  If  they 
so  desire,  to  file  a  supplemental  affidavit,  as 
provided  by  section  1  of  chapter  106  of  the 
Code  of  1899. 

(57  W.  Va.  29) 

KLINE  v.  McKBLVBY. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  24,  1905.) 


KANDAinrS  ~  ADHISSION    TO 

TION  OF  TEBM— VACANCY. 

1.  Mandamus  lies  to  compel  the  admission  or 
restoration  to  office  of  the  party  liaving  a  clear 
prima  facie  right  thereto,  shown  by  a  commis- 
sion, certificate,  or  other  legal  evidence  thereof. 

2.  Snch  writ  will  be  awarded  directly  agalnsc 
one  who,  under  section  2  of  diapter  7  of  the 
Code  of  1899,  holds  over  after  the  expiration  of 
the  term  for  which  he  was  elected  or  appointed, 
to  compel  him  to  yield  the  office  to  the  person 
elected  or  appointed  to  succeed  him. 

3.  Incumbency  of  an  office  by  holding  over 
nnder  said  statute  does  not  preclude  the  exla* 
tence  of  a  vacancy  as  a  basis  for  the  exercise  of 
the  appointive  power  nnder  section  6  of  chapter 
45  of  the  Ck>de  of  1899. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Tucker  County; 
John  Homer  Holt,  Judge. 

Action  by  Joseph  Kline  against  R.  C.  Mc- 
Kelvey.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Reversed,  and  mandamus 
awarded. 

C.  O.  Strleby,  Conley  ft  Smith,  and  P.  J. 
Crogan,  for  plaintiff  In  error.  Cunningham 
&  Stallings,  for  defendant  In  error. 

POFFENBARGER,  J.  This  case  presents, 
upon  a  writ  of  error  to  a  Judgment  of  the 
circuit  court  of  Tucker  county,  the  question 
whether  mandamus  lies  to  obtain  admission 
to  an  office  by  a  person  elected  or  appointed 
thereto  against  another  person  holding  over 
under  the  claim  that  his  successor  has  not 
been  elected  and  qualified.  The  controversy 
arises  between  Joseph  Kline,  who,  in  Novem- 
ber, 1903,  was  elected  to  membership  In  the 
board  of  education  for  the  district  of  Davis, 
In  Tucker  county,  but  failed  to  qualify  with- 
in the  time  required  by  law,  and  was  after- 
wards appointed  by  the  superintendent  of 
free  schools  of  said  county  to  the  same  posi- 
tion for  the  term  for  which  he  had  been 
elected,  on  one  side,  and  R.  C.  McKelvey, 
who,  at  the  time  of  the  election,  held  the 
office  by  appointment  to  fill  a  previous  unex- 
pired term  thereof,  and  refused,  upon  the 
demand  of  KUne,  to  surrender  the  office  to 
him,  on  the  other.  McKelvey's  only  claim 
of  title  Is  the  authority  given  by  the  statute 
to  every  officer  to  hold  his  position  '*until  his 
successor  Is  elected  or  appointed  and  quali- 


fied." Section  2,  c  7,  Code  1899.  The  scope 
of  the  writ  of  mandamus  In  controversies 
concerning  the  titie  to  office  has  not  been 
very  dearly  defined  in  this  state,  though 
there  are  several  cases  illustrating  such  use 
of  it.  The  most  Important  of  these  are 
Bridges  v.  Shallcross,  6  W.  Va.  502;  Goff  v. 
Wilson,  32  W.  Va.  393,  9  S.  E.  26,  8  L.  R.  A. 
68;  Schmulbach  v.  Speldel,  60  W.  Va.  653, 
40  S.  E.  424,  66  L.  R.  A.  922;  and  Dew  v. 
Judges,  8  Hen.  &  M.  1,  8  Am.  Dec.  639.  It 
has  often  been  judicially  declared  that  man- 
damus, is  a  proper  remedy  for  the  trial  of  ti- 
tle to  office,  and  will  lie  where  there  is  an- 
other appropriate  remedy,  because  it  Is  a 
more  speedy,  and  therefore  a  more  adequate, 
remedy.  Banton  v.  Wilson,  4  Tex.  400;  Llnd- 
sey  V.  Luckett,  20  Tex.  616;  Harwood  v.  Mar- 
shall, 9  Md.  83;  Strong's  Case,  20  Pick.  4M; 
Conlin  V.  Aldrlch,  98  Mass.  667;  Dew  v.  Judges, 
cited.  On  the  contrary,  it  is  more  genially 
declared  that  mandamus  is  not  the  remedy 
for  trial  of  titie  to  office.  People  v.  Olds,  3 
Cal.  167,  68  Am.  Dec.  898;  Meredith  v.  Su- 
pervisors, 60  Cal.  433;  Warner  v.  Myers,  4 
Or.  72;  People  v.  New  York,  8  Johns.  Caa. 
79;  People  v.  Stevens,  6  Hill  (N.  Y.)  616; 
Matter  of  Gardner,  68  N.  Y.  467;  Denver  v. 
Hobart,  10  Nev.  28;  Brown  v.  Turner,  70 
N.  C.  93;  Fitch  v.  McDlarmld,  26  Ark.  482; 
Underwood  v.  White,  27  Ari£.  382;  People  v. 
Treasurer,  86  Mich.  416;  State  v.  Auditor, 
34  Mo.  376;  People  v.  Detroit,  18  Mich.  338; 
People  V.  Head,  26  HI.  326;  State  v.  Dunn, 
12  Am.  Dec  26.  For  the  purposes  of  tills 
case  It  suffices  to  say  that  the  writ  of  man- 
damus is  a  proper  remedy  for  the  admission 
or  restoration  to  office  of  one  who  holds  the 
clear,  legal,  prima  facie  right  to  it  Upon 
this  proposition  all  the  authorities  agree.  See 
State  V.  Dunn,  12  Am.  Dec.  25,  and  the  able 
and  exhaustive  note  reviewing  the  cases  at 
page  28.  No  case  decided  by  this  court 
seems  to  go  beyond  this  limit,  nor  is  any  in- 
stance recalled  in  which  the  jurisdiction  by 
mandamus  has  been  held  to  stop  short  of  it 
A  mandamus  was  refused  in  State  v.  Mc- 
Callister,  88  W.  Va.  486,  18  S.  E.  770,  24  L. 
R.  A.  343,  but  the  decision  turned  upon  the 
peculiar  nature  of  the  controversy.  It  being 
one  in  which  a  town  council  had  refused  to 
admit  one  who  had  been  elected  to  member- 
ship In  that  body  on  the  ground  of  his  in- 
eligibility. As  that  case  materially  differs 
from  this  in  its  facts  and  the  relations  sub- 
sisting between  the  parties,  the  principle 
there  announced  does  not  bar  the  remedy  in 
this  case,  and  may  not  contravene  the  g^- 
eral  principles  above  announced.  Often  the 
conditions  under  which  the  writ  Is  awarded 
are  different  from  those  presented  In  this 
case.  In  Dew  v.  Judges,  cited,  it  was  di- 
rected, not  to  the  wrongful  Incumbent  of  the 
office,  but  to  the  court,  whose  duty  it  was 
to  admit  or  restore  the  clerk.  This  relation- 
ship is  characteristic  of  the  larger  number 
of  the  reported  cases.    But  the  writ  may  be 
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invoked  directly  against  tlie  person  holding 
the  office,  requiring  him  to  admit  thereto  his 
Buccessor;  for  it  is  a  part  of  his  official  duty 
to  turn  over  to  his  successor  the  books,  pa- 
pers, and  property  belonging  to  the  office  and 
the  insignia  thereof.  Thus,  in  Bridges  v. 
Shallcross,  cited,  and  in  Goff  v.  Wlldon,  82 
W.  Va.  393,  9  S.  B.  26,  8  L.  R.  A.  58,  the  re- 
spondents were,  respectiTely,  Shallcross  and 
Wilson,  the  parties  holding  the  offices  in 
question.  In  the  former,  Shallcross  was  in 
office  by  appointment  of  one  board,  and 
Bridges  claimed  the  office  by  a  subsequent 
appointment  of  another  board,  and  the  teat 
of  the  right  of  the  petitioner  was  the  con- 
stitutionality of  the  legislative  act  in  pursu- 
ance of  which  his  appointment  was  made. 
Neither  of  the  two  boards,  asserting  conflict- 
ing authority  respecting  the  appointment, 
was  made  a  party  to  the  proceeding,  and  the 
whole  matter  was  settled  upon  the  issue 
made  between  the  incumbent  of  the  office 
and  the  party  who  claimed  as  his  successor. 
In  the  former  case  the  office  in  question  was 
independent  of  the  power  of  apppintment  by 
any  inferior  board  or  tribunal.  In  these 
cases  the  remedy  was  invoked  against  per- 
sons who  had  lawfully  and  rightfully  occu- 
pied the  offices  and  were  holding  over  after 
the  expiration  of  their  terms,  awaiting  the 
election  or  appointment  and  qualification  of 
their  successors.  Such  also  is  the  present 
case,  and  the  authorities  uniformly  hold  that 
under  such  conditions  the  writ  of  mandamus 
will  go,  at  the  instance  of  the  person  enti- 
tled to  the  office,  directly  against  the  in- 
cumbent thereof,  to  compel  him  to  yield  to 
his  successor.  Walter  v.  Beldlng,  24  Vt  658; 
Burr  V.  Norton,  25  Gonn.  103;  Warner  v. 
Myers, '4  Or.  72;  People  v.  Head,  25  111.  325. 
In  this  respect  the  case  of  Schmulbnch  v. 
Speidel,  50  W.  Va.  553,  40  S.  B.  424,  55  L. 
R.  A.  922,  may  be  regarded  as  going  further, 
since  the  respondents  therein  were  not  hold- 
ing over,  but  had  ousted  the  petitioners  from 
their  offices.  Whether,  by  holding  manda- 
mus to  be  a  proper  remedy  in  such  case,  any 
rule  was  violated,  it  would  be  useless  now 
to  inquire,  but  authority  is  not  wanting  for 
the  proposition  that  the  writ  will  go  against 
an  intruder  under  color  of  authority.  Ban- 
ton  V.  Wilson,  4  Tex.  400;  Llndsey  v.  Luck- 
ett,  20  Tex.  516;  People  v.  Kilduff,  15  111. 
492,  60  Am.  Dec.  769;  Kimball  v.  Lamprey, 
19  N.  H.  215.  Why  should  it  not  go  against 
a  de  facto  officer?  His  acts  are  valid,  and 
to  allow  them  efficacy  as  regards  the  public 
generally,  and  then  deny  that  he  has  any 
official  power,  so  as  to  deprive  the  person 
entitled  to  the  office  of  the  benefit  of  an  ex- 
peditious remedy  against  him  on  the  tech- 
nical ground  of  want  of  legal  right  to  the 
office,  savors  of  inconsistency,  and  sacrifices 
substance  to  technicality.  Moreover,  it  al- 
lows the  Intruder  to  set  up  in  his  own  behalf, 
and  for  his  own  protection,  his  own  want 
of  title  and  his  own  wrong,  contrary  to  well- 
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settled  principles  of  law.  "The  act  of  an 
officer  de  facto,  where  it  is  for  his  own  ben- 
efit, is  void,  because  he  shall  not  take  ad- 
vantage of  his  want  of  title,  which  he  must 
be  cognizant  of."  Building  Ass'n  v.  Bohn. 
54  W.  Va.  101,  114,  46  S.  B.  222.  227.  How- 
ever, we  ar^  not  to  be  understood  as  reaf- 
firming the  holding  in  Schmulbach  v.*  Spei- 
del. What  is  said  here  on  that  subject  is 
necessarily  obiter,  since  the  state  of  the  case 
does  not  raise  the  question. 

On  what  ground  ^the  court  based  its  ac- 
tion in  refusing  a  peremptory  writ  of  man- 
damus does  not  very  clearly  appear.  The 
motion  to  quash  the  writ,  the  motion  to  dis- 
miss the  petition  and  the  demurrer  to  the 
writ,  as  stated  in  the  order,  were  all  over- 
ruled, and  yet  the  court  refused  the  per- 
emptory writ,  and  dismissed  the  proceeding. 
The  return  does  not  controvert  the  election 
of  the  petitioner,  his  qualification  after  the 
time  had  expired,  his  subsequent  appoint- 
ment by  the  county  superintendent,  nor  his 
qualification  after  appointment  It  does 
deny  that  there  is  any  vacancy  in  the  office 
because  it  says  the  respondent  is  in  the  of- 
fice holding  oVer.  It  is  further  objected  by 
the  demurrer  to  the  writ  that  it  asserts  con- 
flicting claims  to  the  office,  that  it  fails  to 
show  that  Kline  was  appointed  to  succeed 
McKelvey,  that  it  failed,  to  show  whether 
he  is  claiming  by  election  or  appointment, 
that  it  sets  up  a  double  claim  to  the  office, 
and  that  it  shows  McKelvey  to  be  in  the 
office,  exercising  the  duties  thereof,  at  the 
time  of  Kline's  appointment.  The  respond- 
ent's incumbency  of  the  office  after  the  ex- 
piration of  his  term  could  be  no  bar  to  the 
right  of  appointment.  For  the  purposes  of 
appointment  there  is  a  vacancy  notwith- 
standing his  occupancy.  Section  2  of  chapter 
7  of  the  Code  of  1899  virtually  says  this,  for 
It  provides  that  the  term  of  every  officer 
shall  continue  until  his  successor  is  elected 
or  appointed  and  qualified.  To  say  the  least, 
it  implies  that  an  appointment  may  be  made 
while  the  officer  is  awaiting  the  selection  of 
his  successor.  The  allegations  of  Kline's 
election  and  appointment  are  proved  by  cer- 
tificates exhibited  with  the  petition.  It  is 
further  asserted  that  he  was  elected  and 
appointed  as  successor  to  McKelvey,  and 
this  last  allegation  is  not  denied  by  the  re- 
turn. The  averment  must  therefore  be  taken 
as  true.  Though  the  petition  does  not  set 
up  conflicting  claims  to  the  office,  it  clearly 
shows  the  legal  title  to  be  in  Kline.  In  law 
it  shows  no  confiicting  rights.  Moreover,  it 
is  immaterial  that  he  asserts  two  titles  to 
the  office,  one  by  election  and  the  other  by 
appointment  Though  they  cannot  stand  to- 
gether, it  is  manifest  that  either  the  election 
or  the  appointment  vests  the  right  to  the 
office  in  Kline.  In  the  brief  there  is  much 
discussion  as  to  whether  or  not  the  failure 
to  qualify  as  an  elected  officer,  within  the 
time  limited  by  the  statute,  forfeited  the  of- 
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flee,   bnt  it  is  unnecessary  to  decide  that 
question. 

The  conclusion  resulting  from  the  forego- 
ing authorities  and  reasoning  is  that  the 
court  erred  in  refusing  the  writ  and  dismiss- 
ing the  petition.  Therefore  the  Judgment 
will  be  reversed,  and  a  peremptory  writ  of 
mandamus  will  be  awarded,  commanding 
the  respondent,  McKelvey,  to  yield  posses- 
sion of  the  office  in  question  to  the  appli- 
cant, and  turn  over  to  him  the  insignia  there- 
of. 


(67  W.  Vfc.  9) 

GAIN  et  aL  ▼.  CITY  OF  BLKINS  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  24,  1005.) 

liUNICIFAL   COBPOSATIONS  —  BE  WEBS  —  AflSBSS- 
MENTS— INJUNCTION. 

1.  The  city  of  Elkins  has  no  authority,  under 
Its  charter  act  (chapter  151,  p.  420,  Acts  1901), 
to  collect  the  whole  or  any  part  of  the  cost  of 
the  public  sewers  placed  by  it  in  its  streets  and 
alleys  from  the  owners  of  the  real  estate  abut- 
ting on  such  streets  and  alleys,  by  means  of  the 
levy  of  a  special  tax  or  assessment  against  them 
for  that  purpose. 

2.  If  a  municipal  corporation  acts  ultra  vires 
in  the  levying  of  a  tax  or  assessment,  and  at- 
tempts to  collect.it,  equity  has  jurisdiction,  upon 
proper  bill  filed  by  the  party  or  parties  subject 
to  such  tax  or  assessment,  to  enjoin  its  col- 
lection. 

(Syllabus  by  the  Court) 

Appeal  from  Oircnit  Oourt,  Randolph  Coun- 
ty; John  Homer  Holt,  Judge. 

Bill  by  James  Cain  and  others  against  the 
city  of  EHklns  and  others.  Decree  for  de- 
fendants, and  plaintiffs  appeal.    Reversed. 

Bent  A  Spears  and  J.  L.  Wamsley,  for  ap- 
pellants. W.  B.  Maxwell  and  B.  M.  Hoover, 
for  appellees. 

COX,  J.  On  the  29th  day  of  July,  1903, 
the  common  council  of  the  City  of  Elkins 
adopted  an  ordinance  which  in  part  is  as 
follows: 

"Be  it  ordained  by  the  council  of  the  city 
of  Elkins: 

"(1)  That  the  expense  of  all  sewers  here- 
after put  in  any  of  the  streets  and  alleys  of 
the  city  shall  be  paid  for  as  follows:  One- 
third  of  the  actual  cost  thereof  shall  be  paid 
out  of  the  city  treasury,  and  the  residue  of 
said  cost  shall  be  assessed  upon  the  real  es- 
tate bounding  and  abutting  upon  the  street 
or  alley  where  such  sewer  is  located  and 
built  in  the  proportion  of  the  one-third  of 
such  cost  upon  property  abutting  on  each 
side  of  the  street  or  alley  where  such  sewer 
is  located,  and  the  said  expense  so  taxed 
upon  said  real  property  shall  be  collected 
from  the  owner  of  said  property  as  other 
taxes  assessed  thereon  and  collected. 

"(2)  The  expense  of  all  such  sewers  may 
be  paid  out  of  the  city  treasury  as  the  work 
Is  done,  and  subsequently,  but  within  the 
same  fiscal  year  that  the  work  is  completed. 


the  two-thirds  of  the  said  expense  assossed 
and  collected  from  the  owners  of  the  adjoin- 
ing and  abutting  real  estate  as  provided  in 
the  first  section  of  this  ordinance." 

After  the  adoption  of  the  ordinance  the 
city  proceeded  to  construct  sewers  in  a  num- 
ber of  the  streets  and  alleys  of  the  city, 
and  paid  the  cost  thereof  out  of  the  city 
treasury;  and,  upon  report  of  its  engineer  of 
the  cost  of  the  work,  the  common  council 
assessed  against  the  owners  of  the  real  es- 
tate abutting  the  streets  and  alleys  so  sewer- 
ed according  to  said  ordinance  two-thirds  of 
the  cost  of  the  construction  of  such  sewers, 
proportioned  according  to  the  number  of  feet 
the  real  estate  of  each  owner  abutted  on 
such  streets  and  alleys;  and  the  city  of 
Elkins,  by  its  collector,  was,  at  the  time  at 
the  institution  of  this  suit,  proceeding  to  en- 
force the  collection  of  such  assessment 
against  the  plaintiffs  and  those  for  whom 
they  sue.  Plaintiffs  James  Cain  and  M.  H. 
Harvey,  suing  on  behalf  of  themselves  and 
on  behalf  of  the  property  owners  of  said  city 
subject  to  such  assessment,  filed  their  bill  in 
the  circuit  court  of  Randolph  county,  setting 
up  these  facts,  and  making  other  proper  al- 
legations against  the  city  of  Elkins,  and  its 
mayor,  members  of  its  common  council,  and 
its  collector  and  treasurer,  to  enjoin  and  re- 
strain them  from  collecting  from  the  plain- 
tiffs and  those  tor  whom  they  sue  the  said 
assessment,  or  any  portion  of  it,  and  from 
selling  the  property  levied  on  by  the  collector 
thereunder,  and  to  declare  such  assessment 
void.  On  the  15th  day  of  February,  1904. 
the  judge  of  the  circuit  court  of  Randolph 
county,  in  vacation,  upon  presentation  of 
said  bill,  awarded  to  the  plaintiffs  a  tem- 
porary injunction,  substantially  as  prayed 
for  therein.  Depositions  were  taken  by  the 
plaintiffs  in  support  of  the  bill.'  At  the  May 
term  of  said  circuit  court,  1904,  the  defend- 
ant city  of  Elkins  filed  its  demurrer  and  an- 
swer. The  other  defendants  did  pot  answer. 
The  answer  of  the  city  of  Elkins  admitted 
substantially  the  allegations  of  the  bill  in 
relation  to  the  levy  and  attempted  collection 
of  the  special  assessment  complained  of,  bnt 
claimed  that  the  city  of  Elkins  and  its  of- 
ficers had  the  right  and  authority  to  so  levy 
and  collect  said  assessment  under  its  charter 
act.  After  the  filing  of  the  answer,  the  city 
of  Elkins  made  its  motion  to  dissolve  the  in- 
junction and  dismiss  the  bill,  and  the  case 
was  heard  by  said  circuit  court  in  term  on 
the  14th  day  of  May,  1904,  upon  the  bill  and 
exhibits,  separate  answer  of  the  city  of  El- 
kins, general  replication,  and  upon  said  mo- 
tion to  dissolve  the  injunction  and  dismiss 
the  bill,  but  not  upon  the  depositions;  and 
on  that  day  a  decree  was  entered  by  said 
circuit  court  wholly  dissolving  the  injnnctidn 
and  dismissing  the  plaintiffs'  bill,  from  which 
decree  the  plaintiffs  appealed  to  this  Court 

The  first  question  raised  by  the  record, 
which  we  desire  to  notice^  and  which  is  vital 
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to  this  case,  %  had  the  dty  of  Elklns,  un- 
der its  charter  act,  the  authority  to  levy  the 
special  tax  or  assessment  complained  of  In 
the  plaintiffs'  bill?  This  question  goes  to  the 
very  foundation  of  the  case.  If  the  dty  of 
Elkins  had  no  snch  authority,  then  it  has 
no  defense  to  this  suit  appearing  in  the  rec- 
ord^ and  all  its  acts  in  adopting  the  ordi- 
nance in  pursuance  of  such  supposed  au- 
thority, and  in  attempting  to  collect  such  spe- 
cial tax  or  assessment,  are  without  authority. 
The  authority  claimed  by  the  city  of  Blkins 
to  levy  and  collect  such  special  tax  or  assess- 
ment can  only  be  exercised  under  the  au- 
thority of  the  Legislature.  It  is  in  its  na- 
ture an  extraordinary  power  sometimes  dele- 
gated by  legislative  authority  to  municipal 
corporations.  Under  such  atithority,  where  it 
exists,  the  individual*  in  addition  to  the  pay- 
ment of  general  taxes  for  the  support  of  mu- 
nicipal government,  is  required  to  pay  a  spe- 
cial or  local  tax  or  assessment  not  levied 
generally  upon  all  taxable  property  of  the 
municipality.  The  charter  act  under  which 
the  authority  is  claimed  in  this  case  is  chap- 
ter 151,  p.  420,  of  the  Acts  of  the  Legislature 
of  1901.  Under  the  powers  conferred  by  this 
act  the  special  tax  or  assessment  complained 
of  must  be  Justified,  if  at  all.  Section  28,  p. 
430,  of  this  act,  is  relied  upon  to  show  the 
existence  of  the  authority  to  levy  this  special 
tax  or  assessment  This  section  is  volum- 
inous, but  for  the  purposes  of  this  case  we 
deem  it  necessary  to  refer  only  to  such  parts 
of  it  as  are  considered  material  in  determin- 
ing the  authority  of  the  dty  of  Elkins  to 
levy  and  collect  the  special  tax  complained 
of.  The  parts  considered  material  are  as 
follows:  'The  council  of  said  dty  shall  have 
power  to  lay  off,  vacate,  close,  open,  alter, 
grade,  and  keep  In  good  repair  the  roads, 
streets,  alleys,  pavements,  sidewalks,  cross^ 
walks,  drains,  sewers  and  gutters  therein, 
for  the  use  of  the  citizens  or  of  the  public, 
and  to  improve  and  light  the  same,  and  keep 
them  free  from  obstructions  of  every  kind; 
to  regulate  the  width  and  kind  of  pavements 
and  sidewalks,  footways,  drains  and  gutters 
and  cause  the  same  to  be  kept  in  good  order, 
free  and  clean  by  the  owners  and  occupants 
of    real    property    next    adjacent    thereto; 

♦  •  •  to  cause  to  be  filled  up,  raised  or 
drained,  by  or  at  the  expense  of  the  owner 
any  town  lot  or  tract  of  land  covered  or 
subject  to   be  covered  by   stagnant  water; 

•  •  •  and  for  the  proper  draining  of 
dty  lots  and  other  parcels  of  land  by  or 
at  the  expense  of  the  owner  or  occupant 
thereof;  •  •  •  and  generally  to  have 
power  to  take  such  measures  as  are  deemed 
necessary  or  advisable  to  protect  persons  and 
property,  public  or  private,  within  the  dty,  to 
preserve  peace,  quiet  and  good  order  there- 
in, and  to  promote  the  health,  safety,  com- 
fort and  well-being  of  the  Inhabitants  there- 
of." 

In  considering  this  question  of  authority 


we  are  guided  by  wdl-settled  roles  of  con- 
struction. From  the  many  decisions  and 
authorities  on  this  subject,  we  deduce  the 
following  as  applicable  to  this  case:  Munici- 
pal corporations  can  exercise  only  such  pow- 
ei^  as  by  their  charters  are  granted  in  terms 
expressed,  or  by  necessary  or  fair  implica- 
tion, regard  being  had  to  the  purpose  of  the 
grant  The  authority  is  not  inherent  in  any 
public  corporation  to  levy  assessments  upon 
property.  Such  authority  cannot  be  inferred 
from  the  general  welfare  clause  of  the  char- 
ter, or  from  similar  general  provisions,  or 
ftom  the  general  words  of  an  act  unless  the 
words  employed  clearly  grant  the  authority. 
The  authority  to  levy  assessments  will  not 
be  extended  by  construction,  for,  as  against 
the  corporation,  the  construction  Is  strict 
and  nothing  In  Ita  favor  will  be  Inferred, 
except  such  matters  as  are  dearly  implied 
from  the  express  words  of  the  act.  If  any 
reasonable  doubt  arises  as  to  the  existence 
of  the  authority,  It  will  be  resolved  against 
the  corporation  assuming  it  The  rule  of 
strict  construction  is  applied  rigidly  when 
the  right  and  authority  to  exercise  an  ex- 
traordinary power  are  assumed  by  the  cor- 
poration. Applying  these  rules  to  the  charter 
act  of  the  dty  of  Elkins,  and  the  parts  above 
referred  to,  we  do  not  think  that  the  author- 
ity to  levy  the  special  tax  or  assessment 
complained  of  can  be  Inferred  from  the  first 
clause  of  section  28,  which  simply  grants 
power  to  the  council  to  do  certain  things 
generally,  and  makes  no  provision  for  the  pay- 
ment of  the  cost  of  doing  those  things  by  the 
abutting  property  owners.  Nor  do  we  think 
such  authority  can  be  inferred  from  the  sec- 
ond clause  of  said  section,  which  provides 
that  the  council  may  cause  drains  and  gut- 
ters, etc.,  to  be  kept  in  good  order,  free  and 
clean,  by  the  owners  and  occupants  of  the 
real  property  adjoining  thereto.  Nor  do  we 
think  such  authority  is  granted  or  can  be  In- 
ferred from  either  of  the  two  clauses  of  said 
section,  one  of  which  provides  for  the  drain- 
ing of  a  lot  covered  or  subject  to  be  covered 
by  stagnant  water  by  or  at  the  expense  of  the 
owner,  and  the  other  for  the  proper  drain- 
ing of  city  lots  by  or  at  the  expense  of  the 
owner  or  occupant  thereof.  A  lot  abutting 
a  street  or  alley  may  be  covered  by  stagnant 
water,  or  liable  to  become  so,  and  may  need 
draining;  but  this  would  not  Justify  the  in- 
ference that  the  city  can  build  a  public  sewei 
in  the  street  and  assess  all  or  any  part  of 
the  cost  of  such  public  sewer  upon  all  the 
abutting  lot  owners,  regardless  of  whether 
all  the  lots  are  covered  or  liable  to  be  cov- 
ered by  stagnant  water,  or  needed  draining, 
or  not  Public  sewers  in  a  street  or  alley 
are  not  alone  for  the  purpose  of  draining 
lots  or  lands,  although  it  is  true  lots  or 
lands  may  be  drained  by  them  if  connection 
therewith  be  made  for  that  purpose,  but 
they  are  for  many  other  piirposes,  such  as 
draining  the  streets,  and  providing  a  proper 
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way  to  dispose  of  the  refase  and  rabbiBh  col« 
lecting  thereon,  and  others;  and  the  size, 
character,  and  cost  of  such  sewers  are  goT- 
erned  by  the  many  uses  for  which  they  are 
designed.  It  does  not  seem  reasonable  that 
the  Legislature  Intended  that  the  owners  of 
abutting  real  estate  should  be  made  to  pay, 
in  whole  or  In  part,  the  cost  of  such  sewers, 
on  the  ground  alone  that  the  lots  of  such 
owners  might  be  drained  thereby.     We  do 

.  not  think  such  authority  can  be  maintained 
under  the  general  welfare  clause  of  said  sec- 
tion. If  the  city  of  Elklns  desires  to  protect 
persons  and  property,  public  or  private, 
within  the  city,  or  promote  the  health,  safe- 
ty, comfort,  and  well-being  of  the  inhabit- 
ants, by  the  exercise  of  this  extraordinary 
power  of  leyylng  special  assessments  upon 
part  of  the  taxable  property  therein  only,  it 
must  hare  clear,  and  not  doubtful,  authority 
to  do  so.  And  we  think  this  clause  does  not 
even  purport  to  give  such  authority.  The 
right  to  pass  ordinances  not  repugnant  to 
the  Constitution  of  the  United  States  or  of 
this  state,  necessary  to  carry  into  effect  the 
powers  granted  by  the  charter  act  of  the 
city  of  Elklns,  does  not  create  power  or  au- 
thority, but  only  permits  the  city  to  carry 
into  effect  the  powers  granted.  An  ordinance 
is  without  authority  unless  made  pursuant 
to  the  powers  granted  by  the  Leglslatiure. 
Neither  by  the  provisions  of  the  charter  act 
above  referred  to,  nor  by  any  other  provi- 
sions of  the  act,  is  the  authority  to  levy  the 
special  tax  or  assessment  complained  of  ex- 
pressly given,  and  we  think  no  such  au- 
thority is  clearly  implied  from  the  language 
used.  Therefore  we  conclude  that  the  city  of 
Elklns  has  no  authority  under  its  charter  act 

.  (chapter  151,  p.  420,  Acts  1901)  to  collect  the 
'whole  or  any  part  of  the  cost  of  the  public 
sewers  placed  by  it  in  its  streets  and  alleys, 
by  means  of  the  levy  of  a  special  tax  or  as- 
sessment against  them  for  that  purpose. 

We  do  not  deem  it  necessary,  from  the 
view  we  take  of  this  case,  to  decide  the 
question  of  whether  or  not  such  tax  or  as- 


sessment, if  the  same  had  been  levied  pursu- 
ant to  authority  given  by  the  Legislature, 
could  legally  be  collected  from  property  other 
than  the  real  estate  abutting  the  streets  and 
alleys  in  which  sewers  were  placed. 

The  only  other  question  presented  by  the 
record  is  whether  or  not  a  court  of  equity 
has  Jm-isdiction  in  this  case.  We  think  the 
jurisdiction  of  a  court  of  equity  is  clearly  es- 
tablished under  the  circumstances  of  this 
case,  and  that  It  lies  in  all  cases  where  a 
mimiclpal  corporation  acts  ultra  vires  in  the 
levying  of  a  tax  or  assessment,  and  attempts 
to  collect  it  This  question  was  thoroughly 
discussed  and  considered  by  Judge  Snyder 
in  delivering  the  opinion  of  the  court  in 
Christie  v.  Maiden*  23  W.  Va.  667,  and  was 
also  discussed  and  considered  in  the  case  of 
Crim  v.  Town  of  Phllippi,  38  W.  Va.  122,  18 
8.  E.  466,  and  in  the  case  of  Tygart's  Valley 
Bank  v.  Town  of  Phllippi  et  al.,  38  W.  Va, 
219,  18  S.  E.  489,  land  in  other  cases  l)efore 
this  court  We  think  these  cases  uphold  the 
Jurisdiction  where  the  act  of  levying  the  tax 
or  assessment  is  ultra  vires,  and  its  collec- 
tion is  attempted,  upon  proper  bill  filed  by 
the  party  or  parties  subject  to  such  tax  or 
assessment  to  enjoin  its  collection. 

For  the  reasons  above  stated,  the  plaintiffs* 
bill  in  this  cause  is  sufficient  and  the  motion 
to  dissolve  the  injunction  and  dismiss  the 
bill  should  not  have  been  sustained  by  the 
circuit  court,  but  the  injunction  should  have 
been  made  perpetuaL  Therefore  the  decree 
entered  by  the  circuit  court  of  Bandolph 
county  in  this  cause  on  the  14th  day  of  May, 
1904,  wholly  dissolving  the  injunction  award- 
ed by  the  Judge  of  the  circuit  court  on  the 
16th  day  of  February,  1904,  and  dismissing 
the  plaintiff's  bill,  is  reversed,  and,  this  court 
proceeding  to  enter  such  decree  as  the  circuit 
court  should  have  entered,  it  is  adjudged, 
ordered,  and  decreed  that  the  injunction 
awarded  by  the  Judge  of  the  circuit  coi^t  of 
Bandolph  county  in  vacation,  on  the  15th 
day  of  February,  1904^  be,  and  the  same  is, 
made  perpetual. 
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BILLMYER  T.  HAMBURG-BREMEN  FIRE 

INS.OO. 

(Sapreme  Court  of  Appeals  of  West  Virginia. 

Jan.  24.  1905.) 

INSURANCE— ▲CnON  ON  POLICY— FOKPETTITBB— 
DEFENSES  —  WAIVEB— PROOF  OF  LOSS— ABBI- 
TRATION— AMOUNT  OF  LOBS— AW ABD— MISCON- 
DUCT OF  ABBITBATOBS. 

1.  An  award  under  an  insurance  policy — the 
submission  limited  to  the  amount  of  loss  by  fire 
— does  not  prevent  action  on  the  policy. 

[Ed.  Note. — For  cases  in  point,  see  toL  28» 
Cent  Dig.  Insurance,  f  1431J 

2.  No  specification  having  l)een  filed  in  the 
trial  court  of  the  defense  that  the  policy  of  in- 
surance was  forfeited  by  tJie  assignment  of  the 
right  of  the  assured,  that  defense  cannot  avail 
on  writ  of  error. 

3.  A  fire  insurance  policy  provides  for  notice 
of  loss,  and  proof  of  loss  and  arbitration,  and 
contains  the  independent  provision  that  "the 
loss  shall  not  become  payable  until  sixty  days 
after  the  notice,  ascertainment,  estimate  and 
satisfactory  proof  of  the  loss  herein  required 
have  been  received  by  this  company,  including 
an  award  by  appraisers,  when  appraisal  has 
been  required."  A  preliminary  proof  of  loss 
having  been  furnished,  this  clause  does  not  re- 
quire another  after  an  award  upon  the  amount 
of  loss. 

4.  An  insurance  policy  provides,  in  case  of 
disagreement  as  to  amount  of  loss  to  goods  by 
fire,  for  arbitration  as  to  such  kmount,  as  a 
condition  precedent  to  suit  on  it,  and  provides 
that  the  award  shall  ^'determine  the  amount  of 
such  loss."  A  valid  award  under  it  Is  final  and 
conclusive  as  to  the  amount  of  loos. 

5.  Awards— effect  of.  ' 

0.  An  award  under  a  submission  in  the  coun- 
try— ^not  a  statutory  award^-cannot  be  im- 
peached at  law  by  evidrnce  of  misconduct  of 
the  arbitrators  in  becoming  intoxicated  while 
performing  their  duties,  or  other  cause  not  ap- 
parent on  the  face  of  the  award. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  4^ 
Cent  Dig.  Arbitration  and  Award,  H  822,  325, 
809.] 

7.  An  award  has  the  same  effect  whether  the 
submission  is  by  writing  under  seal  or  not 
under  seal.  It  may  be  not  so  if  award  is  to  pass 
title  to  land« 

[Ed.  Note. — ^For  cases  In  point,  see  voL  4, 
Cent.  Dig.  Arbitration  and  Award,  |  269.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Jefferson  County; 
E.  Boyd  Faulkner,  Judge. 

Action  by  J.  D.  Billmyer  against  the  Ham- 
burg-Bremen Fire  Insurance  Company. 
Judgment  for  plaintiUI,  and  defendant  brings 
error.    Reversed.  '^ 

R.  T.  Barton  and  Forrest  W.  Brown,  for 
plaintiff  in  error.  Geo.  M.  Beltzhoover  and 
D.  C.  Westenhaver,  for  defendant  in  error. 

BRANNON,  J.  Action  on  a  policy  of  in- 
surance by  J.  D.  Billmyer  against  the. Ham- 
burg-Bremen Fire  Insurance  Company  for 
loss  by  fire  to  a  stock  of  store  goods,  in 
which  the  court  gave  judgment  for  the  plain- 
tiff for  $873.30  upon  a  demurrer  to  the  evi- 
dence filed  by  defendant 

A  primary  question  is  whether  this  action, 
which  is  based  on  the  policy,  can  be  main- 


tained; the  defendant,  contending  that  the 
action  cannot  be  on  the  policy,  but  must  be 
on  an  award  made  In  the  case.  The  policy 
provides:  "In  the  event  of  disagreement  as 
to  the  amount  of  loss  the  same  shall,  as 
above  provided,  be  ascertained  by  two  com- 
petent and  disinterested  appraisers,  the  in- 
sured and  this  company  each  selecting  one, 
and  the  two  so  chosen  shall  first  select  a 
competent  and  disinterested  umpire;  the  ap- 
praisers together  shall  then  estimate  and  ap- 
praise the  loss,  stating  separately  sound 
value  and  damage,  and,  failing  to  agree, 
shall  submit  their  differences  to  the  umpire; 
and  the  award  in  writing  of  any  two  shall 
determine  the  amount  of  such  loss."  The 
policy  also  provides:  "No  suit  or  action  on 
this  policy,  for  the  recovery  of  any  claim, 
shall  be  sustained  In  any  court  of  law  or 
equity  until  after  full  compliance  by  the 
insured  with  all  the  foregoing  requirements." 
The  declaration  goes  only  on  the  policy,  not 
on  the  award.  "It  is  a  general  rule  that  a 
valid  award  operates  to  merge  and  extin- 
guish all  claims  embraced  in  the  submis- 
sion. Thereafter  the  submission  and  award 
furnish  the  only  basis  by  which  the  rights 
of  the  parties  can  be  determined,  and  con- 
stitute a  bar  to  any  action  on  the  original 
demand;  and  the  defendant  cannot,  in  an 
action  to  enforce  the  award,  set  up  in  de- 
fense thereto  any  matters  embraced  in  the 
award."  Such  is  the  force  of  an  award  upon 
all  matters  in  controversy  in  a  given  transac- 
tion, but  in  this  instance  the  submission  was 
limited  to  the  arbitration  of  only  one  matter 
under  the  contract  of  the  policy;  that  is. 
the  amount  of  the  loss  by  fire.  It  did  not 
include  or  close  other  points  of  controversy 
under  the  contract,  but  only  provided  a  pro- 
cess of  settling  one  matter — the  ascertain- 
ment of  one  element  of  settlement.  We  find 
in  3  Cyc.  585,  the  following:  "Where  the 
whole  matter  of  dispute  is  referred  to  quasi 
judicial  determination*  the  original  cause  of 
action  is  merged  by  the  Judgment;  but  a 
mere  appraisement,  valuation,  or  the  like 
act,  does  not  destroy  the  original  cause  of 
action.  At  most,  it  afl!ects  the  evidence 
rather  than  the  remedy."  "Technically,  to 
constitute  a  valid  common-law  award,  it  Is 
necessary  that  there  should  be  a  submis- 
sion by  the  parties  of  an  existing  matter 
of  difference,  for  the  purpose  of  terminat- 
ing or  concluding  the  parties  as  to  the  en- 
tire subject-matter  in  issue  between  them,  as 
distinguished  from  a  submission  for  the  as- 
certainment of  a  single  fact  or  the  settle- 
ment of  a  particular  question  in  the  chain 
of  evidence  constituting  a  mere  appraise- 
ment, valuation,  or  reference  not  designed 
,  to  terminate  the  whole  controversy  between 
the  parties,  which  proceeding  is  said  not 
to  be  an  arbitration."  Though  the  finding 
on  such  one  matter  has  the  attribute  of 
finality  of  an  award,  yet  it  does  not  cover 
ail  the  rights  under  the  contract,  does  not 
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drown  or  merge  the  whole  contract,  and 
therefore  does  not  forbid  action  on  it,  hut 
only  glvcB  evidence  in  that  action  as  to 
that  one  matter.  Judge  Tucker  expresses 
this  view  in  Bierly  v.  Williams,  5  Leigh, 
700,  703.  And  there  are  several  Instances 
where  the  matter  of  measurement  or  esti- 
mate of  work  done  for  pay  under  a  contract 
v\'a8  submitted  to  a  person,  making  his  find- 
ing final;  but  it  was  not  supposed  to  merge 
the  contract,  so  as  to  limit  action  to  the 
award,  as,  in  its  nature,  it  is  only  an  item 
of  evidence  in  adjudicating  the  rights  of 
the  parties  in  an  action  on  the  contract. 
Condon  v.  South  Side,  14  Grat  302;  N.  & 
W.  R.  Co.  T.  MiUs,  91  Va.  613,  22  S.  E.  556; 
Railroad  Co.  v.  March,  114  U.  S.  549,  5 
Sup.  Ct  1035,  29  Ifc  Ed.  255.  We  conclude 
that  the  action  was  properly  brought  on 
the  policy,  and  the  award  evidence  in  It 
It  adds  much  to  the  force  of  this  holding 
to  note  that  the  words  above  quoted  of  the 
clause  of  the  policy  Itself  look  to  a  suit 
on  the  policy  after  the  award. 

The  next  question  comes  up  on  the  de- 
fendant's claim  that  the  policy  was  assign- 
ed to  other  parties  by  Billmyer  in  viola- 
tion of  its  conditions  forfeiting  it  for  that 
cause,  and  barring  the  action  for  that  cause. 
It  is  enough  to  say  that  this  defense  Is 
first  made  in  this  court  No  statement  of 
the  breach  of  that  clause  was  filed  in  the 
circuit  court  as  demanded  by  Code  1899, 
c.  125,  §  64,  and  It  Is  not  involved  in  the 
case  in  this  court  Rosenthal  v.  Ins.  Co., 
46  S.  B.  1021,  55  W.  Va.  — .  Moreover,  the 
assignment  being  after  loss,  Is  valid.  Nease 
7.  Ins.  Co.,  32  W.  Va.  283,  9  &  E.  233. 

We  take  up  next  the  defense  that  BlU- 
myer  failed  to  furnish  proof  of  loss.  He 
did  furnish  a  proof  of  loss.  It  is  said  to 
be  defective  in  being  too  general.  The  pol- 
icy called  for  a  statement  giving  "the  cash 
value  of  each  item  thereof  and  the  amount 
of  loss  thereon,**  whereas  this  statement 
specified  "men's  overcoats,"  "suits,"  "coats,** 
and  other  items;  giving  not  even  the  num- 
ber of  the  articles;  not  giving  each  item  or 
classes,  with  their  separate  values  and 
losses,  but  total  values  and  losses  of  classes 
of  goods.  The  company  returned  this  proof 
to  Billmyer,  simply  saying  that  It  was  not 
"in  proper  form,"  but  not  specifying  de- 
fects. The  law  requires  that  defects  in  a 
proof  of  loss  shall  be  specified;  else  it  avails 
nothing.  May  on  Ins.  §  469b.  But  the 
court  has  come  to  the  conclusion  that  the 
proof  of  loss  is  substantially  good,  as  it 
gives  the  different  classes  of  goods,  and 
gives  value  and  loss  to  each  class.  It  also 
states  that  it  is  "a  summary  of  detailed 
inventory  duly  certified  as  correct  and  true, 
now  in  the  possession  of  Billmyer  open  to 
inspection  and  verification,  or  copy  by  said 
Insurance  company.**  Now,  concede  that 
Billmyer  should  bave  furnished  that  list 
or  a  copy;   yet  he  informed  the  company 


that  it  was  in  the  town,  open  to  inspection, 
or  that  a  copy  could  be  had.  The  agent  in 
the  town  did  not  ask  for  it;  did  not  say 
the  proof  was  defective  for  want  of  it 
Justice  would  say  that  he  should  have  called 
for  it,  if  the  proof  was  not  sufi[lcient  in 
itemization.  It  was  so  easy  to  do  this.  The 
Inventory  was  right  at  hand.  He  content- 
ed himself  with  the  declaration,  in  general 
terms,  that  it  was  not  good;  not  telling 
Billmyer  that  he  wanted  that  inventory. 
It  seems  hard  and  technical  to  hold  that 
Billmyer  be  defeated  under  these  circum- 
stances; but  as  the  policy  denied  power  in 
agents  to  waive  conditions,  we  do  not  place 
our  decision  on  this  ground,  but  say  that 
the  proof  was  sufficient  though  it  adds  to 
the  equity  of  our  holding  to  mention  the 
omission  of  the  agent  to  point  out  defect 
which  in  this  respect  was  remediable,  as  it 
shows  that  Billmyer  had  the  goods  inven- 
toried, and  that  the  Inventory  was  near  the 
spot  where  the  agent  returned  to  Billmyer 
the  proof  of  loss  as  bad.  We  have  not  fail- 
ed to  note  that  the  company*s  agent  states 
tliat  he  told  Billmyer  that  the  proof  of  loss 
was  bad,  and  that  unless  withdrawn,  ex- 
ceptions to  it  would  be  filed,  and  that  the 
attorney  of  Billmyer,  in  his  presence,  agreed 
to  withdraw  the  proof  of  loss.  Of  course, 
he  could  withdraw  the  proof  of  loss,  and  it 
would  then  be  Incumbent  upon  Billmyer  to 
furnish  another  proof;  but  under  all  the 
circmnstances,  we  cannot  hold  that  there 
was  such  real,  Intentional  withdrawal.  The 
agent  told  Billmyer  that  the  proof  was  bad, 
and,  unless  withdrawn  and  an  arbitration 
agreed  to,  exceptions  would  be  made  to  the 
proof  of  loss,  and  then  the  arbitration  was 
agreed  to.  This  means  only  that  Billmyer 
agreed  to  arbitrate  the  loss,  substituting  ar- 
bitration for  the  proof  of  loss;  not  really 
considering  that  he  withdrew  his  proof; 
not  intending  to  do  so.  We  do  not  say  that 
the  agent  did  by  arbitration  waive  proof  of 
loss,  but  we  say  that  the  proof  was  suffi- 
cient to  answer  the  policy  demand  for  it 
and  worked  its  office,  and  that  its  legal  effect 
was  not  nullified  by  Its  withdrawal. 

But  the  contention  is  that  after  the  award 
there  must  be  a  second  furnishing  of  proof  of 
loss.  The  policy  says  that  In  case  of  dis- 
agreement as  to  amount  of  loss,  it  should 
go  to  arbitration,  and  in  another  clause  pro- 
vides that  "the  loss  shall  not  become  payable 
until  sixty  days  after  the  notice,  ascertain- 
ment estimate  and  satisfactory  proof  of  the 
loss  herein  have  been  received  by  the  com- 
pany, inchiding  an  award  by  appraisers  when 
appraisal  has  been  required."  It  is  not  the 
object  of  this  independent  clause  to  require 
a  second  proof  of  loss.  Its  object  is  to  bind 
the  company  to  pay  within  a  specified  time, 
and,  to  guard  against  any  inference  of  abso> 
lute  obligation  to  pay,  it  reiterates  that 
precedent  to  payment,  the  requirement  of 
certain  things  found  in  other  clauses  must 
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be  met  Why  a  second  proof  of  loes?  It  !• 
not  reasonable  to  suppose  that  the  intent  was 
to  repeat  the  same  thing.  Cul  bono?  The 
last  clause  is  intended  to  demand  the  presen- 
tation of  an  award,  if  any. 

The  award:  The  policy  says  that,  in  the 
event  of  disagreement  as  to  the  amount  of 
loss,  the  same  shall  be  ascertained  by  the 
appraisers  and  an  umpire,  "and  the  award  in 
writing  of  any  two  shall  determine  the 
amount  of  such  loss."  In  this  case  there  was 
an  arbitration  and  award  under  this  clause. 
The  plaintiff  contends  that  it  is  not  binding 
on  him.  He  gave  evidence,  over  protest,  of 
the  cost  of  the  goods  by  cost  marks,  and  en- 
tered into  a  general  inquiry  by  general  evi- 
dence as  to  the  value  of  the  goods,  and  the 
loss,  as  if  there  had  been  no  such  award; 
and  this  is  asserted  to  be  error.  The  final 
effect  of  an  award  is  shown  by  the  quotation 
above  from  3  Cyc.  See,  also,  Turner  v.  Stew- 
art, 51  W.  Va.  493,  41  S.  E.  924;  Martin  v. 
Rexroad,  15  W.  Va,  512;  4  Minor's  Inst.  170. 
The  award  in  this  case  must  finally  ^ 
the  one  matter  submitted — the  amount  of 
losa  Joyce  on  Insurance,  §  3247;  Dickin- 
son V.  Railroad,  7  W.  Va.  390;  Lunsford  v. 
Smith,  12  Grat  554;  Condon  v.  South  Side, 
14  Grat  302;  B.  &  O.  v.  Polly,  Id.  447;  M. 
&  P.  R.  Co.  V.  March,  114  U.  S.  549,  5  Sup. 
Ct  1035,  29  L.  Ed.  255.  The  defendant 
says  that  the  award  does  not  appraise  the 
property  article  by  article,  or  find  soxmd 
values,  as  required  by  the  submission.  It 
states  on  its  face  that  the  proi>erty  was  so 
appraised,  and  the  inventory  accompanying 
it  gives  columns  for  sound  value  as  well  as 
loss,  and  the  oral  evidence  proves  that  it 
was  so  appraised.  The  award  says  the  ap- 
praisement was  article  by  article,  and  the 
Inventory  so  shows.  A  third  objection 
against  the  award  is  that  the  arbitrators 
were  intoxicated  when  acting.  Evidence  was 
admitted  to  prove  this.  We  think  this  evi- 
dence was  not  admissible,  because  the  award 
could  not  be  set  aside  at  law  for  cause  not 
apparent  on  its  face.  This  can  be  done  only 
in  equity.  4  Minor's  Inst.  184;  Dickinson  v. 
Railroad,  7  W.  Va.  390.  At  common  law  "no 
extrinsic  circumstances  or  matter  of  fact  de- 
hors the  award  can  be  pleaded  or  given  in 
evidence  to  defeat  it  Thus,  for  example, 
fraud,  partiality,  misconduct,  or  mistake  of 
the  arbitrators  is  not  admissible  to  defeat 
if  Story.  Bq.  9  1452.  See  Morse  on  Arbi- 
tration, 542;  3  Bncy.  PI.  &  Prac  154;  8 
Cyc.  750.  It  must  not  be  thought  that  be- 
cause Code  1899,  c.  108,  f  4,  gives  a  court 
of  law  power  to  set  aside  certain  awards  for 


causes  not  apparent  on  the  face,  the  princi- 
ple above  stated  is  wrong.  That  statute  ap- 
plies only  to  awards  in  pending  suits,  or 
where  the  submission  provides  that  the 
award  shall  be  returned  to  a  court  for  judg- 
ment or  decree.  This  submission  is  in  the 
country,  not  in  court,  and  does  not  provide 
for  return  of  the  award  to  court  There  is  a 
distinction  between  such  awards  found  in 
the  books.  Moore  v.  Luckess'  Next  of  Kin, 
23  Grat  168;  Hogg,  Eq.  Principles,  §  32. 
4  Minor's  Inst  188,  draws  the  distinction  by 
saying  that  an  award  under  a  submission  in 
pais  can  only  be  affected  in  equity  for  mat- 
ters not  disclosed  by  its  face,  but  it  is  dif- 
ferent as  to  statutory  awards.  See  Mathews 
V.  Miller,  25  W.  Va.  817;  Rogers  v.  Cor- 
rothers,  26  W.  Va.  238.  The  submission  in 
this  case  was  by  parol — by  writing  not  under 
seal — ^and  it  is  said  that  the  award  had  not 
finality,  for  this  reason.  Authority  cited 
does  not  sustain  this  distinction.  It  is  with- 
out reason.  It  is  against  modem  law.  "At 
this  day  an  award  under  a  parol  submission 
operates  as  a  merger  of  the  original  cause 
as  fully  as  one  by  bond."  3  Cyc.  731.  Mere 
want  of  seal  does  not  change  the  nature  of 
the  act  See  2  Am.  &  Bug.  Ency.  L.  (2d  Ed.) 
543;  Jordan  v.  Westerman  (Mich.)  28  N.  W. 
826,  4  Am.  St  Rep.  836;  1  Bacon,  Abrldg.  306; 
Morse  on  Arbit  50.  It  may  be  different  when 
title  to  land  is  to  be  passed  by  the  award  it- 
self, which  is  rarely  the  case.  I  have  no  doubt 
a  writing  not  sealed  would  be  good  to  submit 
title,  as  a  court  would  compel  performance 
of  the  award,  as  it  would  of  an  unsealed 
written  contract.  We  think  it  was  error  to 
disregard  the  award,  open  up  the  question 
of  amount  of  loss,  and  hear  evidence  of  the 
misconduct  of  the  arbitrators  in  drinking  in- 
toxicants. If  the  award  were  for  any  cause 
invalid,  it  would  be  the  worse  for  the  plain- 
tiff In  this  action,  because,  where  an  award 
is  bud,  that  does  not  end  the  submission,  but 
the  party  must  ask  another  arbitration, 
which  Billrayer  did  not  do;  and,  the  submis- 
sion still  being  valid,  and  the  policy  making 
an  award  a  precedent  condition  to  action, 
the  action  could  not  be  supported.  Billmyer 
could  not  arbitrarily  disregard  it  and  sue. 
Ostrander  on  Insurance,  275;  Westenhaver 
V.  German,  113  Iowa,  726,  84  N.  W.  717; 
'  May  on  Ins.  §  496b. 

The  award  being  valid,  we  reverse  the 
Judgment,  which  disregarded  the  award,  and 
give  Judgment  for  the  plaintiff  according  to 
it  for  $486.86,  with  Interest  from  the  19th 
day  of  February,  1903,  and  costs  in  the  cir- 
cuit court 
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OEOROB  T.  ZINN  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  24,  1905.) 

APPEAL  -^  BBTIBtir  —  DECREE  PBO  CONFESSO  ^ 

TBUST   DEED— SALE— BQUITY--JUBISDIO- 

TION— POWER   OP  SALE. 

1.  An  appeal  from  a  decree  upon  a  bill  taken 
for  confessed,  after  a  motion  to  correct  the 
same,  under  section  5  of  chapter  134  of  the 
Code  of  18&9,  specifying  certain  errors  therein, 
and  charging  generally  the  existence  of  others, 
ha«  been  overruled,  brings  before  the  appellate 
court  all  the  errors  of  law  in  the  decree. 

2.  A  trustee  in  a  deed  of  trust  cannot,  as  a 
matter  of  course,  resort  to  a  court  of  equity  to 
have  a  sale  made  under  its  decree,  instead  of 
selling  under  the  power  vested  in  him  by  the 
deed  of  trust:  and,  unless  he  shows  such  im- 
pediment to  the  exercise  of  his  powers  as  ren- 
ders it  inequitable  for  him  to  proceed  without 
the  aid  of  the  court,  he  will  not  be  entertained. 

3.  The  existence  of  prior  or  subsequent  liens, 
or  both,  on  real  estate  which  a  creditor  desires 
to  have  sold  under  a  deed  of  trust  held  by  him, 
constitutes  no  impediment  to  the  execution* of 
the  power  of  sale  vested  in  the  trustee,  unless  it 
be  shown  that  there  is  such  uncertainty,  dispute, 
or  controversy  as  to  the  amounts  or  priorities 
of  some  or  all  of  them  as  may  deter  bidders 
from  offering  full  and  fair  prices  for  the  prop- 
er^. 

4.  The  possibili^  of  a  right  of  subrogation 
and  marshaling  of  assets  in  the  trust  creditor 
desiring  such  sale  confers  upon  the  trustee  no 
right  to  the  aid  of  a  court  of  equity  in  the  ex- 
ecution of  the  power  of  sale  vested  in  him. 

6.  The  rights,  powers,  and  duties  of  a  trus- 
tee in  a  deed  of  trust  executed  to  secure  the 
payment'  of  a  debt  are  limited  and  defined  by 
the  instrument  under  which  he  acts;  and  he 
does  not  control  the  debt  secured,  and  cannot 
assert  the  equities,  rights,  and  powers  of  the 
cestui  que  trust  resi)ecting  it,  to  any  extent,  be- 
yond the  powers  expressly  conferred  upon  him 
by  the  deed  of  trust,  and  such  incidental  and 
implied  powers  as  are  included  in  the  authority 
80  expressly  conferred. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty; John  Homer  Holt,  Judge. 

Bill  by  W.  T.  George  against  Nannie  B. 
Zlnn  and  others.  Decree  for  plalntift,  and 
defendants  appeal.    Reversed. 

Talbott  &  Hoover,  for  appellants.  W.  T. 
George,  pro  se. 

POFFENBARGBR,  J.  In  the  disposition 
of  this  appeal,  all  the  questions  which  It  is 
necessary  to  determine  miy  be  resolved  into 
the  following:  (1)  When  a  motion  in  the 
trial  court  to  correct  errors  in  a  decree  up- 
on a  bill  taken  for  confessed,  made  as  a 
preliminary  step  to  the  taking  of  an  appeal 
from  such  decree,  specifies  certain  alleged 
errors  therein,' and  contains  a  general  charge 
of  other  errors  apparent  on  the  face  of  the 
record  and  decree,  does  it  affect  errors  not 
specifically  pointed  out?  (2)  Do  a  prior 
Judgment  lien,  a  prior  vendor's  lien,  which 
is  alleged  and  subsequently  shown  to  have 
been  satisfied,  and  subsequent  trust  deed 
and  judgment  liens,  constitute  an  impedi- 
ment to  a  fair  execution  of  the  powers  of 
a  trustee  in  a  deed  of  trust  executed  to  se- 


cure a  debt,  authorizing  a  resort  by  him  to 
a  court  of  equity  for  relief?  (3)  Does  a 
prior  Judgment  lien,  covering  not  only  the 
lot  on  which  the  trust  debt  Is  secured,  but 
other  real  estate,  constitute  such  an  impedi- 
ment? 

W.  T.  George,  as  trustee  in  a  certain  deed 
of  trust  executed  by  Nannie  E.  Zlnn  and  A. 
W.  Zlnn,  her  husband,  to  secure,  upon  a 
town  lot  owned  by  Mrs.  Zlnn,  a  note  for 
$1,500,  executed  by  the  grantors  to  H.  A. 
Monahan,  brought  this  suit  In  the  circuit 
court  of  Randolph  county  to  have  the  liens 
on  said  lot  adjudicated  as  to  their  amounts 
and  priorities;  alleging  the  lack  of  such  as- 
certainment to  be  an  Impediment  to  the  ex- 
ercise of  the  power  of  sale  vested  in  him 
by  the  deed.  His  bill  shows  the  reservation 
of  a  lien  for  $350  In  one  of  the  deeds  by 
which  the  lot  was  conveyed  to  Mrs.  Zlnn, 
which  it  avers  has  been  satisfied,  and  as 
to  the  discharge  of  which  it  does  not  charge 
the  existence  of  any  controversy,  dispute,  or 
doubt,  and  a  small  Judgment  lien  in  favor 
of  A.  D.  Barlow,  which  is  ultimately  found 
to  amount  to  $85.24,  both  prior  to  the  deed 
of  trust  It  then  shows  a  subsequent,  un- 
satisfied deed  of  trust,  executed  to  W.  T. 
W.  Morgan,  trustee,  securing,  on  the  same 
lot,  the  payment  of  two  notes,  for  $522.75 
each.  In  favor  of  Cutright  Bros.,  and  two 
satisfied  Judgment  liens  of  still  later  date, 
and  charges  that  there  may  be  other  liens 
of  which  the  plaintiff  is  Ignorant  Of  the 
interested  parties,  Nannie  E,  Zlnn,  A.  W. 
Zlnn,  A.  D.  Barlow,  Dora  T.  Gall,  who  had 
held  the  vendor's  lien,  and  W.  T.  W.  Mor- 
gan/ trustee,  only,  were  made  defendants. 
Monahan,  the  creditor  in  the  first  deed  of 
trust  and  Cutright  Bros.,  creditors  in  the 
other,  were  not  made  parties  at  all.  Mrs. 
Zlnn  owns  another  lot  conveyed  to  her  by 
C.  F.  Teter  and  wife  by  deed  dated  August 
30,  1898,  and  reserving  a  vendor's  lien  for 
$750  of  purchase  money.  On  this  the  Bar- 
low Judgment  is  a  lien,  and  the  Cassell  Judg- 
ments had  been  liens.  The  bill  does  not 
show  any  other  liens  upon  it  but  from  the 
commissioner's  report  and  the  decree,  it 
appears  that  there  were  other  subsequent 
liens.  On  account  of  the  inclusion  of  this 
lot  in  the  bill,  Charles  F.  Teter  was  made 
an  additional  party  defendant  Though  the 
bill  does  not  say  so,  it  appears  from  the 
commissioner's  report  and  decree  and  the 
exhibit  filed  with  the  bill  that  A.  W.  Zinn, 
the  husband  of  Nannie  E.  Zlnn,  owned  a 
third  lot  which  has  been  drawn  into  the  pro- 
ceedings. From  the  bill  and  exhibits  it  ap- 
pears that  on  the  18th  day  of  September, 
1891,  A.  W.  Zinn  and  wife  conveyed  this  lot 
to  I.  P.  Russell,  trustee,  to  secure  the  payment 
of  a  note  for  $150  executed  by  A.  W.  Zinn 
to  A.  D.  Barlow.  On  account  of  this  deed 
of  trust  on  this  piece  of  property,  Russell, 
as  trustee,  is  made  an  additional  party  de> 
fendant    Of  course,  the  Judgment  in  favor 
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of  Barlow  against  A.  W.  Zlnn  and  Nannie 
d  Zinn,  dated  March  20,  1897,  is  a  lien  upon 
this  piece  of  property,  as  well  as  upon  Mrs. 
Zlnn's,  and  the  Cassell  judgments  had  been 
liens  upon  it.  The  commissioner's  report 
and  decree  show  a  number  of  other  subse- 
quent judgment  liens  upon  it,  some  of  which 
were  against  A.  W.  Zinn  alone,  and  some 
against  him  and  Nannie  B.  Zinn.  Mrs.  Zinn 
made  no  appearance  in  the  case.  There  was 
a  reference  to  a  commissioner,  who  reported 
all  the  liens  and  their  amounts  and  prior- 
ities. By  the  decree  made  and  entered  on 
the  4th  day  of  May,  1903,  the  report  was  con- 
firmed, the  liens  fixed  upon  the  property, 
and  a  sale  directed  to  be  made  by  W.  T. 
George,  who  was  appointed  a  special  com- 
missioner for  that  purpose.  In  case  of  de* 
fault  in  payment  of  the  liens.  Pursuant  to 
notice,  Nannie  B.  Zinn  on  the  12th  day  of 
October,  1903,  filed  her  petition,  praying  that 
the  decree  be  set  aside,  and  the  errors  and 
InsufiBlciencies  in  the  decree  and  the  record 
be  corrected.  Thereupon  the  court  suspend- 
ed the  sale  until  further  order,  and  on  the 
21st  day  of  October,  1908,  sustained  a  de^ 
murrer  to  her  petition,  dismissed  the  same, 
and  refused  to  set  aside  the  decree  or  cor- 
rect any  errors  therein. 

The  first  error  specifically  assigned  was 
failure  to  make  C.  H.  Scott,  trustee,  W.  C. 
Ward,  B.  L.  Butcher,  trustee,  A.  G.  Dayton, 
trustee,  Jennie  Zinn,  and  J.  C.  Arbogast  par- 
ties. This  specification  was  founded  upon 
testimony  taken  before  ^the  commissioner, 
showing  that  there  had  been  certain  deeds  of 
trust  on  some  or  all  of  the  property,  which 
had  been  satisfied  by  payment.  Whether 
they  were  prior  or  subsequent,  or  on  what 
particular  lots  they  had  existed,  does  not 
appear  anywhere  in  the  record.  The  second 
assignment  is  based  upon  the  failure  to  make 
Outright  Bros,  parties,  and  the  third  on  the 
failure  to  make  Monahan  a  party.  The 
fourth  was  based  upon  the  failure  to  ascer- 
tain before  decree  the  rental  value  of  the 
property,  and  the  fifth  asserted  that  it  was 
error  to  decree  a  sale  of  any  of  the  lands,  ex-. 
cept  the  lot  upon  which  the  plaintiff  held  his 
li^n.  These  specifications  were  followed  by 
a  general  charge  that  there  were  many  other 
errors  apparent  upon  the  face  of  the  record 
and  decree. 

A  motion  to  correct  errors  in  a  decree  upon 
a  bill  taken  for  confessed,  under  section  5, 
c.  134,  Oode  1899,  must,  from  its  nature,  be 
as  broad  and  efficacious  as  an  appeal,  for  it 
is  essentially  a  substitute  for  an  appeal, 
since  section  6  of  the  same  chapter  forbids 
an  appeal  for  any  error  which  may  be  cor- 
rected on  such  motion,  until  after  It  has  been 
made,  and  said  section  6  provides  that  on 
such  motion  the  court  In  which  the  decree 
was  rendered,  or  the  Judge  thereof  in  vaca- 
tion, may  reverse  It  for  any  error  for  which, 
but  for  the  prohibition  in  section  6,  an  ap- 
pellate court  might  reverse  it»  and  give  such 


decree  as  ought  to  be  given.  This  makes  the 
power  and  duty  of  the  court  or  judge  on  such 
motion  coextensive  with  the  powers  and  du- 
ties of  the  appellate  court  upon  an  appeal. 
Hence  an  appeal  after  a  refusal  of  the  court 
below  to  correct,  upon  a  petition  pointing  out 
certain  errors,  and  charging  the  existence  of 
others,  brings  up  the  whole  decree,  as  to  all 
errors  of  law,  as  fully  as  does  an  appeal  in 
any  other  case.  In  such  cases  no  issues  of 
fact  are  involved,  for  none  have  been  made. 
Camden  v.  Ferrell,  50  W.  Va.  119,  40  S.  B. 
368.  Here  the  petition  specifies  certain  al- 
leged errors,  and  then  charges  others  appar- 
ent on  the  face  of  the  decree  and  proceed- 
ings. How  can  we  assume  that  none  save 
the  errors  spedfically  pointed  out  were  in- 
sisted upon  In  the  court  below?  The  defect 
of  want  of  necessary  parties,  broad  as  a  de- 
murrer to  the  bill  would  have  been,  striking 
at  the  basis  of  the  entire  suit,  was  brought 
to  the  attention  of  the  court  below,  and  is 
now  relied  upon  here  as  the  principal  assign- 
ment of  error. 

Before  entering  upon  any  consideration  of 
this  ground  of  error,  it  is  deemed  proper  to 
advert  to  a  more  serious  defect  in  the  bill, 
which,  though  not  mentioned  in*  the  briefs, 
cannot  escape  the  notice  of  the  court,  since 
it  is  apparent  upon  the  face  of  the  record, 
and  Is  a  matter  of  such  substance,  that,  be- 
ing noticed.  It  ought  not  to  be  passed  over  in 
silence.  It  is  well  settled  that  this  court 
does  not  limit  Its  investigation  to  the  errors 
assigned,  unless  it  is  apparent  that  all  others 
have  been  waived.  Rule  5,  S  4,  45  S.  £.  x. 
Nothing  appears  from  which  it  can  be  safely 
inferred  that  any  defense  has  been  waived. 
On  the  contrary,  the  bill,  constituting  the 
foundation  of  the  whole  structure,  is  at- 
tacked. Since  we  are  called  upon  to  ex- 
amine it  and  pass  upon  its  sufficiency,  it  is, 
to  say  the  least,  not  Improper  to  give  It  full 
and  thorough  consideration. 

The  extent  to  which  a  trustee  will  be  per- 
mitted to  resort  to  a  court  of  equity  for  the 
removal  of  impediments  to  a  fair  and  just 
execution  of  his  power  of  sale  has  never 
been  clearly  defined  by  this  court  It  would 
be  more  accurate  to  say  that  no  rule  has 
been  established  by  which  to  determine  what 
is  and  what  is  not  such  an  impediment  In 
Spencer  &  Miller  v.  Lee,  19  W.  Va.  179, 
Judge  Patton,  speaking  of  the  duties  and 
powers  of  a  trustee,  lays  down  this  proposi- 
tion: "He  is  supposed  to  be  the  common 
friend  and  agent  of  both  parties.  Impartial 
and  disinterested,  whose  duty  it  is  to  act 
justly  and  discreetly  towards  those  in  in- 
terest In  order  that  the  trustee  may  thus 
act,  a  court  of  equity  is  always  open  to  him, 
when  the  amount  due  by  the  deed  is  uncer- 
tain or  is  in  good  faith  disputed,  when  any 
cloud  rests  upcm  the  title,  when  a  reasonable 
price  cannot  be  obtained,  or  when  for  any 
reason  &  sale  is  Hlcely  to  be  accompanied  by 
a  sacrifice  of  the  property,  which  at  the  cost 
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of  some  delay  may  be  (>bylated.'*  The  van 
of  the  words,  ''when  for  any  reason  a  sale 
is  likely  to  be  accompanied  by  a  sacrifice  of 
the  property/'  does  aot  indicate  what  par- 
ttcnlar  circamstance  wxMild  constltate  a  rea- 
son for  such  sacrifice.  Reference  to  the 
cases  cited  in  support  of  the  proposition  re- 
veals the  fact  that  in  all  of  them  there  was 
some  matter  of  controversy  as  to  the  state 
of  the  title,  the  amount  of  the  debt  due,  or 
a  confilct  as  to  priority  or  amounts  of  liens. 
Not  one  of  them  asserts  that  the  mere  ex- 
istence of  one  or  more  prior  liens  upon  the 
property,  undisputed  in  any  sense  or  to  any 
extent  whatever,  constitutes  any  obstruct 
tion  or  impediment  to  the  exercise  of  the 
power  of  sale.  A  cloud  upon  the  title,  or  a 
question  as  to  whether  some  li^i  upon  the 
property,  other  than  the  one  created  by  the 
deed  of  trust  under  which  the  sale  Is  about 
to  be  made.  Is  prior  or  subsequent  to  the 
trust  deed  lien,  or  a  question  as  to  whether 
or  not  the  apparent  prior  lien  Is  valid,  or  has 
been  satisfied  in  whole  or  in  part,  would 
create  a  state  of  uncertainty  as  to  what  the 
purchaser  would  obtain  for  his  money,  and 
thereby  prevent  him  ftom  bidding  the 
amount  which  the  property  Is,  in  his  opinion, 
worth.  He,  of  course,  would  want  a  dear 
titles  legal  or  equitable,  without  any  incum- 
brances uncertain  in  amount  He  would 
want  no  uncertainty  as  to  the  amount  of  the 
prior  liens,  for  his  purchase  would  be  sub- 
ject to  them.  But  if  there  is  no  uncertainty 
as  to  the  amount  of  such  liens,  and  no  cloud 
upon  the  title,  and  no  controversy  as  to 
whether  some  debt  is  prior  or  subsequent  to 
the  one  for  which  the  sale  is  being  made, 
there  is  nothing  to  deter  him  from  bidding 
what,  in  his  judgment,  the  property  is  worth. 
He  takes  it  subject  to  the  prior  llena  Grum- 
lish  V.  Railroad  Oo.,  82  W.  Va.  244,  0  S.  B. 
180;  Fleming  v.  Holt,  12  W.  Va.  143.  They, 
together  with  the  amount  bid  by  him,  con- 
stitute the  whole  cost  of  the  property  to  him. 
That  the  mere  existence  of  prior  liens,  not 
shown  to 'be  disputed  as  to  their  validity  or 
amounts,  or  as  to  whether  they  are  in  fact 
prior,  do  not  constitute  any  impediment  to  a 
fair  execution  of  the  trust,  has  been  decided 
by  this  court  in  Curry  v.  Hill,  18  W.  Va.  370, 
holding  that,  ''where  the  amount  of  the  prior 
liens  is  certain  and  ascertained,  the  sale  of 
the  equity  of  redemption  is  proper."  In  that 
case  the  court  dismissed  the  bill  filed  by  the 
debtor  himself,  predicated  upon  the  theory 
that  a  fair  sale  could  not  be  made,  because 
of  the  existence  of  prior  trust-deed  liens. 
There  had  been  no  adjudication  as  to  either 
the  amounts  or  priorities  of  the  liens.  The 
defect  of  the  bill  was  that  It  failed  to  show 
that  any  of  them  were  controverted  by  any- 
body in  either  of  these  particulars.  Judge 
Johnson  said,  the  amount  of  the  prior  lien 
being  certain  and  ascertained,  the  sale  of  the 
equity  of  redemption  under  the  last  trust 
would  be  proper.    Judge  Snyder  so  under- 


stood the  rule,  for  he  so  states  it  in  Lallance 
T.  Fisher,  29  W.  Va.  512,  2  S.  B.  775.  His 
language  is:  "The  facts  in  this  case  do  not 
show  that  there  was  any  such  controversy 
or  uncertainty  about  the  title  to  the  property, 
or  the  amounts  and  priorities  of  the  debts,  as 
would  have  justified  the  trustees  In  resorting 
to  a  court  of  equity.  Much  less  do  they  show 
any  right  on  the  part  of  the  debtor  to  set 
aside  a  completed  sale  made  by  the  trustees.** 
In  the  preceding  paragraph  he  had  discussed 
the  conditions  under  which  a  trustee  is  re- 
quired to  delay  sale  pending  a  removal  of 
impediments.  In  Schurtz  v.  Johnson,  28 
Grat  657,  the  rule  Is  stated  as  und^^tood 
and  declared  in  Ourry  ▼.  Hill  and  Lallance 
V.  Fisher.  In  that  case  there  were  both  prior 
and  subsequent  liens,  but  there  was  no  dis- 
pute, and  the  court  held  that  the  trustees  had 
violated  no  duty  in  selling  without  having 
had  the  liens  adjudicated.  It  is  to  be  ob- 
served that  all  the  references  to  Hens  in  all 
the  cases  are  as  to  the  amounts  and  priorities 
thereof,  and  uncertainty  as  to  amount  or 
priority.  Nowhere  has  it  been  declared  that 
the  mere  existence  of  Hens  necessitates  or 
justifies  a  suit  in  equity. 

A  comparatively  recent  case  is  Muller's 
Adm'r  v.  Stone,  84  Va.  834,  6  S.  B.  223,  10 
Am.  St  Rep.  880,  which  declares  a  limitation 
upon  the  rule  to  be  that  there  must  be  some 
controversy,  some  dispute,  which  stands  in 
the  way  of  a  just  and  fair  sale.  The  liens 
in  that  case  were  jimior,  but  that  does  not 
alter  the  rule.  The  decision  rests  not  upon 
the  ground  that  they  are  junior  liens,  but 
upon  the  ground  that  it  does  not  appear  that 
there  Is  any  uncertainty  about  them,  so  as 
to  make  it  necessary  to  resort  to  a  court  of 
equity  for  their  ascertainment  Lewis,  P., 
concludes  by  saying:  '*But  it  is  not  the  duty 
of  the  trustee  in  every  case  to  invoke  the  aid 
of  a  court  of  equity  before  making  a  sale  of 
the  trust  subject,  where  there  are  liens  there- 
on; and  to  hold  that  he  is,  or  that,  if  he 
falls  to  do  so,  an  injunction  win  be  awarded 
at  the  instance  of  any  party  in  interest  as 
of  course,  would  be  to  impose  serious  delays, 
involving  costs  and  expense,  in  the  execution 
of  deeds  of  trust,  which  the  law  never  con- 
templated, and  without  promoting  the  Inter- 
ests of  either  creditor  or  debtor."  Proceed- 
iDg,  the  learned  judge  becomes  more  em- 
phatic, and  says:  "It  is  only  when  the  aid  of 
a  court  of  equity  la  necessary  that  it  ought 
to  be  applied  for,  and  it  is  only  in  such  a  case 
that  its  aid  will  be  extended.  If  there  are  ne 
real  impediments  in  the  way  of  a  fair  ex- 
ecution of  the  trust  then  Its  aid  is  not  neces- 
sary, and  the  costs  of  a  lawsuit  ought  not 
to  be  added  to  the  ordinary  cost  of  executing 
the  trust" 

This  principle  is  well  Illustrated  in  Hogan 
▼.  Duke,  20  Grat.  244,  which,  however,  did 
not  involve  any  question  of  liens.  The 
debtor  attempted  to  enjoin  the  sale  upon  the 
ground  of  uncertainty  as  to  the  amount  due 
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under  the  deed  of  trust;  It  appearing  that 
he  was  entitled  to  two  credits,  of  f  150  each* 
both  of  which  were  conceded  and  had  never 
been  denied  by  the  creditor.  He  claimed  a 
further  credit  for  some  oats,  potatoes>  lum- 
ber, and  other  articles.  The  answer  denied 
that  he  was  entitled  to  this  last  credit,  and 
his  bill,  as  to  that  point,  was  onsustalned  by 
proof.  The  court  held  that  he  could  not  main- 
tain the  suit  on  the  ground  of  uncertainty, 
but  did  remove  the  trustee  because  he  had 
been  declared  bankrupt.  Judge  Moncure» 
speaking  for  the  court,  said:  'There  was  no 
uncertainty  as  to  the  amount  of  the  cash 
payment  to  be  so  made.  It  could  be  made 
certain  by  a  simple  statement  from  ma- 
terials furnished  by  the  decree.  Still  less  was 
there  any  uncejrtainty  as  to  the  amount  neces- 
sary to  be  paid  to  prevent  any  sale  at  all 
under  the  trust  deed  or  under  the  decree. 
That  amomit  was  the  balance  due  on  the 
trust  debt,  and  expenses  already  incurred  in 
the  part  execution  of  the  trust" 

It  may  be  asked  whether.  If  a  purchaser 
at  a  sale  under  a  deed  of  trust  buy  a  piece 
of  property  on  which  there  Is  a  prior  lien, 
he  may,  upon  paying  off  that  lien,  have  a 
right  of  action  on  the  covenants  in  the  deed 
of  trust,  or  by  way  of  subrogation,  against 
the  debtor,  to  recover  Back  the  money  paid 
out  in  discharging  the  prior  lien,  so  that 
the  ultimate  price  of  the  property  to  him 
Is  not  the  amount  of  his  bid  plus  the  amount 
of  the  prior  liens»  but  the  aggregate,  less 
whatever  sum  he  may  so  recover  back,  and 
whether  this  does  not  Introduce  an  element 
of  uncertainty  into  the  bidding,  to  the  in- 
Jury  of  the  debtor.  It  does  not,  for  the  ob- 
vious reason  that,  if  any  such  prospective 
right  of  action  exist — a  question  which  need 
not  be  here  determined — it  is  common  to  all 
the  bidders,  and  its  value  not  necessarily 
difficult  of  ascertainment  Judgments  and  oth- 
er  claims,  secured  and  unsecured,  are  subjects 
of  daily  barter  and  sale.  If  one  bidder  may 
be  supposed  to  make  an  allowance  for  such 
contingent  recovery,  the  supposition  holds 
good  as  to  each  of  the  others.  At  any  rate,  the 
courts  have  never  recognized  such  possible 
recovery  back  as  an  element  of  uncertainty, 
and  certainly  not  as  an  existing  controversy. 
In  Lallance  v.  Fisher,  quoted  above.  Judge 
Snyder  says  there  were  two  trust  deeds  prior 
to  that  of  Fisher  under  which  the  sale  was 
made.  Gurry  v.  Hill  and  other  cases  dted, 
in  which  there  were  prior  liens,  clearly  pre- 
clude any  ground  of  equity  Jurisdiction* 
Though  a  prior  lien  may  be  in  some  sense  a 
cloud  on  the  title,  these  cases  undoubtedly 
hold  it  not  to  be  such  a  cloud  as  constitutes 
an  Impediment  to  a  fair  execution  of  the  pow- 
er of  sale.  Nor  is  it  to  be  classed  with  an 
outstanding  legal  title,  hostile  to  both  cred- 
itor and  debtor,  affecting  the  whole  subject 
of  the  sale,  such  as  existed  in  Rossett  v.  Fish- 
er, 11  Grat  492. 

Two  cases  decided  by  this  court  seem  to 


proceed  upon  a  principle  contrary  to  what  is 
here  stated,  but  they  do  not  go  so  far  as  to 
declare  that  the  mere  existence  of  liens  gives 
the  right  to  resort  to  a  court  of  equity.  They 
are  Keck  v.  Allender,  37  W.  Va.  201,  16  S.  E. 
520,  and  Hartman  v.  Evans,  38  W.  Va.  6C9, 
18  S.  B.  810.  In  the  former  the  debtor  made 
no  resistance  to  the  bill.  Its  sufficiency  was 
never  tested.  The  suit  started  with  an  ac- 
ceptance of  service  of  process,  and  an  order 
of  reference  by  consent  The  only  contro- 
versy in  the  case  arose  between  two  creditors, 
both  of  whom  desired  an  adjustment  of  the 
conflict  between  their  liens.  That  case,  how- 
ever, would  be  no  exception  to  the  rule,  be- 
cause of  this  conflict  and  dispute  between  the 
llenholders.  Hartman  v.  Evans,  in  its  dec- 
laration of  principles,  goes  far  beyond  the 
case  decided,  and  beyond  any  former  deci- 
sion of  this  court,  or  the  Virginia  court,  or 
any  other  court,  so  far  as  has  been  discov- 
ered. Point  8  of  the  syllabus  says:  "Where 
there  is,  from  any  cause,  an  Impediment  to 
his  making  a  fair  and  proper  sale,  (1)  as 
where,  from  the  fact  of  the  deed  of  trust 
being  one  of  long  standing,  or  from  any 
cause,  the.  amount  due  and  to  be  raised  by  a 
sale  is  uncertain;  (2)  where  there  are  various 
deeds  of  trust  or  other  incumbrances;  (3) 
where  the  legal  title  is  outstanding;  (4) 
where  there  is  a  cloud  upon  the  title — the  trus- 
tee may,  of  his  own  motion,  apply  to  a  court 
of  equity  to  remove  such  impediment  to  a 
proper  execution  of  the  trust;  and.  If  he 
should  fall  to  do  this,  the  party  injured  by 
his  default  has  a  right  to  make  such  applica- 
tion." In  that  case  the  deed  of  trust  under 
which  the  sale  was  sought  to  be  made  was 
the  last  one  of  four,  and  it  recited  that  it 
had  been  given  for  the  amount  due  upon  tlie 
three  former  ones,  so  that  in  fact  there  was 
but  one  debt  The  court  expressed  a  doubt 
as  to  whether  the  creditor  was  bound  by  this 
recital,  and  as  to  whether  or  not  the  legal 
title  might  not  be  outstanding.  Hence  the 
decision  does  not  proceed  upon  the  ground 
of  undisputed  incumbrances,  and  a  re-exam- 
ination of  its  soundness,  as  regards  the  suffi- 
ciency of  its  allegations  respecting  uncertain- 
ty in  the  debt,  and  as  to  the  effect  of  an  out- 
standing legal  title,  need  not  be  inquired  into, 
though  it  may  be  remarked,  as  to  the  out- 
standing legal  title  in  a  trustee  in  a  prior 
deed  of  trust,  as  an  independent  ground  of 
equitable  relief  In  such  case,  if  It  was  intend- 
ed to  say  that  it  is  sufficient  that  the  case 
is  In  direct  conflict  with  the  decision  in  Curry 
V.  Hill,  18  W.  Va.  370.  The  obiter  dictum  on 
the  subject  of  incumbrances  immediately  pre- 
cedes a  citation  of  Horton  v.  Bond,  28  Grat 
815,  and  Cole  v.  McRae,  6  Rand.  644.  Both 
of  these  were  Judgment  lien  creditors'  bills 
to  enforce  the  liens  and  set  aside  fraudulent 
deeds.  Neither  of  them  in  any  degree  sup- 
ports the  suggestion  ventured. 

It  is  difficult  to  perceive  any  reason  for 
allowing  a  resort  to  expensive  litigation  for 


908 


49  80UTHBASTBRN  SBPOBTBIL 


(W.  Va. 


the  acoompUsliment  of  that  which  the  parties 
can  do  tbemselyea.  Ck>Tirt8  were  instittited  to 
give  relief  in  those  instances  in  which  there 
are  differences,  disputes,  controyersies,  to  set- 
tle. It  is  contrary  to  fundamental  principles 
of  law  to  allow  a  man  to  have  the  aid  of  a 
conrt  when  his  situation  is  such  that  he  does 
not  need  it  The  business  of  courts  is  to  hear 
and  determine  controTersies,  not  to  make  cal- 
culations for  people  or  adVise  them  in  ordi- 
nary business  transactions.  For  the  purpose 
of  allowing  a  useless  and  expensive  proceed- 
ing, the  law  does  not  presume  that.  In  cases 
of  public  sales,  men  will  not  ascertain  for 
themselves  plain,  open,  and  undisputed  facts, 
nor  that  they  do  not  have  the  capacity  to  do 
so.  Neither  will  it  be  assumed  that  they  are 
ignorant  of  the  law — ^the  facts  being  known — 
or  presumed  that  men  will  not  recognize  each 
other's  legal  rights,  or  that  controversies  ex- 
ist or  will  arise:  These  tilings  must  be  made 
to  affirmatively  appear. 

It  may  be  supposed  that,  because  the 
prior  Judgment  lien  covers  two  lots  owned 
by  Mrs.  Zinn  and  one  owned  by  her  husband, 
this  giTes  equity  Jurisdiction.  It  might  af- 
ford a  basis  for  a  bill  by  Monahanj  the  cred- 
itor. Oonditions  may  be  such  as  to  enable 
him  to  say  to  the  Judgment  creditor,  "As 
you  have  two  securities  for  your  debt,  and  I 
have  but  one,  and  that  is  insufficient  to  pay 
both  your  debt  and  mine,  you  shall  first 
resort  to  the  other  piece  of  property."  Un- 
der some  circumstances  a  creditor  may  do 
this.  Without  intending  to  intimate  that 
Monahan  may,  under  the  circumstances  of 
this  case,  do  so,  it  is  clear  that,  if  anybody 
can  do  it,  in  respect  to  his  debt,  it  must  be 
himself.  It  affords  no  ground  for  a  suit  at 
the  instance  of  a  trustee.  His  duties  are 
prescribed  and  defined  by  the  deed  of  trust 
under  which  he  is  acting.  Crumlish  v.  Rail- 
road Co.,  32  W.  Va.  244,  9  S.  B.  180.  He  is 
not  the  general  representative  of  Monahan, 
as  regards  his  debt.  His  duty  is  only  to  sell 
in  case  of  default.  His  only  right  to  re- 
sort to  a  court  of  equity,  if  he  has  any,  is 
incidental  to  that  power  of  sale.  It  can  only 
be  done  for  the  purpose  of  removing  im- 
pediments to  that  sale,  and,  if  none  exist 
(and  his  bill  fails  to  show  that  any  do),  then 
he  has  no  right  to  bring  such  suit.  He  has 
no  right  to  collect  the  debt  as  trustee,  except 
in  the  event  of  a  sale  of  the  property  By 
him.  To  hold  that  the  trustee  in  the  deed 
of  trust  represents  the  creditor  for  all  pur- 
poses in  the  collection  of  the  debt  would 
extend  his  powers  far  beyond  the  limits  fix- 
ed by  the  instrument  under  which  he  holds, 
and  would  have  the  effect  of  depriving  the 
creditor  of  the  control  of  his  debt  He  could 
subject  him  to  useless  costs,  prosecute  un- 
successful suits,  and  compel  the  creditor  to 
undergo  unnecessary  delay.  That  is  clearly 
not  the  office  of  such  a  trustee. 

The  principle  or  rule  which  might  give  a 
right  to  this  trust  creditor,  or  other  Junior 
incumbrancer  of  the  lot  on  which  the  trust 


Uen  Is,  to  compel  the  Judgment  lienor  to 
resort  to  the  other  lot;  is  tliat  which  re- 
quires the  marshaling  of  funds,  securities, 
or  assets,  founded  upon  the  principle  of  sub- 
rogation. This  is  never  enforced  at  the  in- 
stance of  the  common  debtor.  Sheldon  on 
Sub.  64;  McDeritf  s  Appeal,  70  Pa.  373;  But- 
ler V.  Stainback,  87  N.  C.  216;  Plain  v.  Rotli, 
107  111.  588;  Witherington  ▼.  Mason,  86  Ala. 
345,  5  South.  679,  11  Am.  St  Bep.  41.  It 
applies  only  as  between  creditors  of  a  com- 
mon debtor.  Plain  r.  Roth,  dted;  Lee  ▼. 
Gregory,  12  Neb.  282,  11  N.  W.  297.  Since 
the  rule  docs  not  operate  at  all  In  favor  of 
the  debtor,  how  can  it  be  said  the  trustee 
may  base  a  suit  upon  it  for  his  benefit?  As 
his  only  duty  to  the  creditor  is  to  sell  the 
property  in  such  manner  as  not  to  sacrifice 
it,  he  clearly  has  no  right  to  represent  him 
in  the  assertion  of  equities  against  other 
creditors.  Would  a  suit,  after  sale  under 
the  deed  of  trust,  to  sldft  the  whole  or  part 
of  the  Barlow  Judgment  onto  the  other  lot 
assuming  that  conditions  are  such  as  to  war- 
rant a  marshaling  of  assets,  injure  or  preju- 
dice the  purchaser?  Not  to  any  extent  what- 
ever. The  lot  is  bound  for  the  entire  Judg- 
ment The  Judgment  creditor  may  enforce 
it  against  either  lot,  unless  prevented  from 
doing  so  by  some  other  creditor  asserting 
against  him  the  two-fund  rule;  and,  if  no 
such  claim  is  set  up  before  he  obtains  satis- 
faction, it  cannot  be  asserted  against  the 
land  at  all,  but  may  go  against  the  fund 
collected  by  the  Judgment  creditor.  Sheldon 
on  Sub.  IS  62,  66.  Olearly,  the  purchaser 
takes  the  land  subject  to  the  entire  amount 
of  the  Judgment,  and  the  only  open  question 
is  whether  he  shall  ultimately  pay  all  of  it 
or  any  of  it  to  the  prior  creditor,  or  to  other 
creditors  who  may  marshal  the  assets 
against  the  former.  As  to  the  amount  of 
that  Judgment  the  purchaser  becomes  a 
stakeholder.  He  must  know  he  is  liable  to 
somebody  for  the  whole  of  it  and  he  is  pre- 
sumed to  be  governed  by  that  in  his  bidding. 
Therefore  it  creates  no  uncertainty  as  to 
what  the  purchaser  must  pay  or  as  to  what 
he  buys,  and  cannot  work  any  sacrifice  of 
the  property.  If  the  power  of  sale  can,  in 
view  of  our  statutory  regulations,  be  treated 
as  a  cumulative  remedy,  so  as  not  to  deprive 
the  creditor  of  his  suit  to  enforce  the  lien 
of  his  trust  deed,  this  gives  the  trustee  no 
right  to  prosecute  such  suit  for  the  terms 
of  the  deed  conferring  his  authority  do  not 
go  that  far. 

The  bill  in  this  case  sets  xxp  no  question 
about  the  amount  of  any  lien,  prior  or  sub- 
sequent nor  any  about  the  order  in  which 
they,  or  any  of  them,  are  to  be  satisfied. 
As  to  those  which  are  alleged  to  have  been 
paid  off,  it  is  not  shown  that  the  fact  is  de- 
nied, or  that  the  trustee  or  anybody  else 
has  made  any  inquiry  about  them.  Such 
an  Inquiry  would  involve  less  time  and  ex- 
pense than  a  Judicial  investigation  of  mat- 
ters which  in  no  sense  of  the  terms  call  for 
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Judicial  detennination.  The  paragraph  of 
the  bill  which  it  la  supposed  was  intended 
to  show  how  the  tmstee  is.  hampered  and 
obstructed  reads  as  follows: 

''Plaintiff  further  says  that,  owing  to  all 
of  the  aforesaid  Judgments  appearing  of  rec- 
ord, and  the  aforesaid  deeds  of  trust,  that 
It  is  impossible  for  him  to  proceed  in  the 
enforcement  of  the  trust  for  the  collection 
of  the  debt  due  to  said  Monahan  by  advertis- 
ing and  selling  the  property  as  proyided  for 
in  the  said  deed  of  trust;  and  therefore  he 
avers  that  he  has  a  right  to  file  a  bill  in 
equity  for  the  purpose  of  having  the  court 
to  ascertain  what  iwrtion  'of  the  aforesaid 
debts  have  been  paid,  and  what  amount 
thereof  remains  unpaid,  in  order  that  the 
property,  when  sold,  may  sell  more  readily, 
and  to  a  better  advantage  for  the  creditors/' 

Though  the  deed  of  trust  empowers  the 
trustee  to  sell  only  upon  the  request  of  the 
creditor,  the  bill  does  not  aver  that  any 
such  request  has  been  made.  If  the  creditor 
were  a  party,  this  defect  might  be  cured  by 
his  acquiescence  in  the  proceedings;  but  he 
is  not  a  formal  party,  and  it  does  not  affirm- 
atively appear  that  he  ever  presented  any 
claim  to  the  commissioner.  Whether  that 
officer  ascertained  and  reported  the  debt 
from  the  bill  and  exhibits  alone,  or  from 
them  and  a  claim  presented  by  Monahan, 
cannot  be  determined  from  the  record.  If 
there  were  a  presumption  that  he  did,  it 
might  be  overcome  by  the  fact  that  the  debt 
ia  decreed  to  W.  T.  George^  trustee,  and  not 
to  Monahan.  See  Bryan  v.  Mc(>ann  (W. 
Va.)  47  a  B.  143. 

The  general  rule  in  equity  is  that  all  per- 
^sons  interested  in  the  subject-matter  of  a 
'controversy  are  necessary  parties.  For  the 
appellee  here,  the  application  of  this  rule  to 
the  case  in  hand  Is^  virtually  admitted;  but 
it  is  insisted  that  the  defect  has  been  cured 
by  the  appearances  of  all  Interested  parties 
before  the  commissioner,  since  his  report 
ascertains  and  presents  their  claims.  Wheth- 
er this  position  is  sound,  need  not  be  de- 
termined, because,  for  defects  in  the  bill, 
the  whole  structure  of  the  suit  falls,  and 
we  will  not  assume  that  necessary  parties 
will  be  omitted  from  any  future  proper  pro- 
ceeding. 

The  bill,  in  Its  present  form,  being  wholly 
devoid  of  equity,  the  decree  must  be  revers- 
ed and  the  cause  remanded,  with  leave  to 
the  plaintiff  to  amend,  or  have  his  bill  dis- 
missed without  prejudice,  as  he  may  elect 

(B7  W.  YtL.  84) 

BLUB  V.  GAMPBBLL  et  al. 

(Supreme  Ck>nrt  of  Appeals  of  West  Virginia. 

Jan.  24,  1905.) 

SQITrrr— DKUtJRRBB  TO   BILL— BZHANO   ON    AP- 

PSAL— BBS   JUniGATA— AMENnMENT^ 

JUniCIAL    SALB&— NOTES. 

1.  Where  a  demurrer  to  a  bill  in  equity  has 
teen  erroneously  overruled  by  the  circuit  court, 


and  upon  appeal  the  demurrer  is  sustained,  the 
decree  reversed,  and  the  cause  remanded,  **to  be 
heard  and  finally  determined  according  to  the 
roles  and  principles  of  equity,"  although  the 
decree  contains  no  (Urections  for  leave  to  plain- 
tiff to  amend  his  bill,  the  Judgment  of  the  an- 
pellate  court  is  not  res  judicata,  and  the  bu! 
may  be  amended. 

2.  Where  a  sale  has  been  made  by  a  com- 
missioner under  a  decree  of  court,  and  notes 
taken  for  the  deferred  payments,  no  demand 
for  payment  thereof  is  required  or  necessary. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Barbour  Coun- 
ty; John  Homer  Holt,  Judge. 

Action  by  Fred  O.  Blue,  special  commls- 
sioner,  against  George  C.  Campbell  and  oth- 
ers. Decree  for  plaintiff,  and  defendants  ap- 
peal.   Modified. 

Samuel  V.  Woods^  for  appellants.  Dayton 
ft  Dayton  and  F.  O.  Blue,  for  appellee. 


McWHORTBR,  J.  In  the  cause  of  Albert 
Q.  Welch  et  al.  against  George  G.  Campbell 
et  al.,  in  the  circuit  court  of  Barbour  coun- 
ty, a  sale  of  a  tract  of  256  acres  of  land  was 
made  January  3,  1861,  by  Special  Commis- 
sioners David  Goff  and  Samuel  Woods,  which 
sale  was  confirmed  in  1866,  and  in  the  de- 
cree of  confirmation  said  Woods  was  ap- 
pointed special  commissioner  to  convey  to 
the  purchaser,  George  Campbell,  said  tract  of 
land  upon  the  payment  of  ^11  the  purchase 
money.  Commissioner  David  Goff  died,  and, 
the  purchase  money  not  having  all  been  paid, 
said  Samuel  Woods  instituted  his  suit  to 
enforce  the  collection  thereof  by  the  sale  of 
the  said  tract  of  land,  and  obtained  a  decree 
for  the  sale  thereof,  from  which  decree 
George  G.  Campbell,  the  only  heir  at  law  and 
distributee  of  the  purchaser,  George  Camp- 
bell, and  the  surety  on  the  purchase  notes, 
appealed  to  this  court  The  demurrer  to  the 
bill  was  sustained,  and  the  cause  remanded 
for  further  proceedings  to  be  had  therein. 
See  45  W.  Va.  203,  32  S.  B.  208.  The  plain; 
tiff,  Samuel  Woods,  having  departed  this 
life,  F.  O.  Blue  was  appointed  In  his  stead  as 
.special  commissioner  to  collect  said  money 
and  to  prosecute  said  suit  Commissioner 
Blue  filed  his  amended  bill  in  the  said  circuit 
court,  to  which  bill  the  defendants  George 
Campbell  and  Bedford  Campbell  filed  their 
demurrer,  as  did  also  the  defendants  J.  Hop 
Woods  and  Samuel  V.  Woods,  administrators 
with  the  will  annexed  of  Samuel  Woods, 
which  demurrers  were  overruled.  Said  de- 
fendants George  G.  Campbell  and  J.  Hop 
Woods  and  Samuel  V.  Woods  also  filed  their 
answers,  to  which  the  plaintiff  replied  gen- 
erally. The  cause  was  referred  to  a  com- 
missioner, and  the  balance  due  on  tbe  pur- 
chase money  of  said  Gilbert  Boyles  farm  was 
ascertained,  and  a  report  made  by  the  com- 
missioner, to  which  report  the  defendants 
Campbell  filed  seven  exceptions.  The  cause 
was  heard  on  the  31st  of  October,  1903,  when 
the  court  overruled  said  several  exceptions^ 
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and  confirmed  the  report;  and  entered  a  de- 
cree for  $3,031.55,  with  Interest  from  October 
30,  1903,  and  decreed  the  sale  of  the  said 
land  to  pay  the  same.  From  this  decree  the 
defendants  George  Campbell  and  Bedford 
Campbell  appealed,  and  say  that  the  court 
erred  In  overruling  the  demurrer  to  the  bill, 
In  confirming  the  report  of  the  commissioner, 
In  overruling  petitioner's  exceptions  to  the 
commissioner's  report,  and  In  decreeing  **that 
there  existed  a  lien  of  $3,031.55  In  favor  of 
Blue,  special  commissioner,  for  original  pur- 
chase money,  against  the  Gilbert  Boyles 
farm,  and  decreeing  sale  thereof.** 

It  Is  Insisted  by  appellants  that  the  decree 
of  this  court,  in  sustaining  the  demurrer  to 
plalntiff*8  bill,  is  res  judicata,  and  that  the 
amended  bill  filed  by  the  plaintiff,  Blue^ 
commissioner,  should  have  been  dismissed 
upon  the  demurrer.  The  appellate  court  sus- 
tained the  demurrer  to  the  bill  for  want  of 
proper  allegations  of  the  nonpayment  of  the 
purchase  money  due  from  said  Campbell  on 
the  said  land.  The  bill  was  not  dismissed, 
but  the  cause,  with  the  other  two  causes 
heard  with  it,  was  remanded  to  the  circuit 
court,  "to  be  heard  and  finally  determined 
according  to  the  rules  and  principles  of  eq- 
uity.*' It  could  have  bieen  remanded  for  no 
other  reason  than  to  permit  such  amend- 
ments as  would  warrant  the  granting  of  re- 
lief if  such  amendments  could  be  made.  It 
is  the  practice  of  this  court,  as  well  as  of 
the  circuit  courts  (and  that  practice  Is  found- 
ed upon  the  principles  of  equity),  where  it  is 
obvious  that  the  plaintiff  may  be  able  to  so 
amend  the  allegations  of  his  bill  as  to  entitle 
him  to  relief  upon  the  sustaining  of  the  de- 
murrer, to  grant  leave  to  so  amend.  While 
there  is  no  direction  in  the  opinion  to  the 
circuit  court  to  allow  an  amendment,  it  is 
here  done  clearly  by  implication.  If  this 
court  had  intended  that  its  decision  should 
be  final,  the  bill  would  have  been  dismissed, 
and  not  remanded  to  the  circuit  court  In 
Pickens  v.  Kniseley,  36  W.  Va.  794,  15  S.  B. 
997  (Syl.,  point  1),  It  Is  held:  "It  la  not  error 
to  omit  giving  leave  to  amend  upon  dismiss- 
ing a  bill  upon  demurrer,  where  the  record 
does  not  disclose  that  any  amendment  Im- 
proving the  bill  can  be  made."  This  lan- 
guage implies,  beyond  question,  that  if,  on 
the  other  hand,  it  clearly  appear  that  the 
bill  can  be  so  amended  as  to  entitle  the 
plaintiff  to  relief,  he  will  be  permitted  to 
so  amend  his  bill.  As  held  in  Burlew  v. 
Quarrler,  16  W.  Va.  108  (Syl.,  point  5):  "It 
is  the  practice  of  courts  of  equity  to  allow 
amendments  to  bills  when  the  purposes  of 
Justice  require  it"  In  Atkinson  v.  Sutton,  23 
W.  Va.  197  (Syl.,  point  1),  it  is  held:  "Where 
it  is  apparent  to  the  court,  from  the  record 
of  a  cause,  that  the  real  merits  sought  to  be 
determined  are  not  so  presented,  either  on 
account  of  defects  in  the  pleadings  or  in  the 
evidence,  as  to  enable  it  to  decide  the  real 
questions  In  controversy,  it  is  the  duty  of  the 


court  to  require  such  defects  to  be  removed 
before  proceeding  to  hear  the  cause  and  pass 
upon  it  finally.  And  in  a  plain  case,  where 
the  inferior  court  fails  to  discharge  this  duty, 
the  appellate  court  will  for  that  reaacMi  alone 
reverse  and  remand  the  cause."  In  the  case 
at  bar  the  court  had  overruled  the  demurrer  to 
the  plaintilTs  bill,  which  bill  was  clearly  bad 
upon  demurrer;  and,  under  the  last  above 
ruling,  it  was  the  duty  of  the  circuit  court 
to  have  sustained  the  demurrer  and  granted 
leave  to  amend  the  allegations  of  the  bill,  it 
being  clear  that  the  bill  was  susceptible  of 
such  amendment  Lamb  v.  Cecil,  25  W.  Va. 
288;  Doonan  v.  Glynn,  26  W.  Va.  225;  Love 
V.  Tinsley,  32  W.  Va.  25,  9  S.  B.  44.  The 
authorities  hold  that,  in  order  to  amend,  the 
plaintiff  must  ask  leave.  2  Tuck.  Ck)nmi.  288; 
Hart  V.  Railroad  Company,  6  W.  Va.  336: 
Pickens  v.  Kniseley,  supra.  Of  course,  tills 
rule  cannot  apply  where,  by  the  overruling  of 
the  demurrer,  there  is  no  occasion  for  asking 
leave  to  amend.  In  support  of  their  conten- 
tion that  the  decree  of  this  court  is  res  judi- 
cata, appellants,  by  counsel,  cite  Butler  v. 
Thompson,  52  W.  Va.  311,  43  S.  B.  174.  This 
case  is  not  applicable  to  the  case  at  bar,  as 
it  refers  to  a  decree  of  the  appellate  court 
reversing  the  decree  upon  the  merits,  and 
remands  the  cause  to  the  circuit  court  'for 
further  proceedings  therein  to  be  had  ac- 
cording to  the  rules  and  principles  stated  in 
the  written  opinion**  filed  in  the  cause,  and 
that  the  findings  of  tact  set  forth  in  the 
opinion  are  binding  upon  the  court  below, 
which  court  could  not  permit  new  pleadings 
and  further  evidence  to  be  filed,  but  must 
enter  a  decree  in  accordance  with  the  opin- 
ion.- The  decision  in  the  case  at  bar  was  not, 
upon  the  merits  of  the  case,  but  a  ruling 
upon  the  demurrer  for  want  of  proper  alle- 
gations, and  the  cause. was  remanded  for 
further  proceedings,  when,  If  it  had  appeared 
that  the  bill  could  not  have  been  amended, 
the  same  would  have  been  dismissed  in  the 
appellate  court,  and  not  remanded  for  fur- 
ther proceedings  therein  to  be  had.  The 
amended  bill  filed  by  Commissioner  P.  O. 
Blue  contains  sufficient  allegations  to  entitle 
him  to  relief.  He  alleges  the  nonpayment  of 
the  purchase  money,  and  that  the  same  is 
still  due  and  owing  and  has  never  been  paid, 
and  alleges  that  the  cause  of  such  nonpay- 
ment was  the  fact  that  Commissioner  Woods 
was  the  counsel  of  the  said  Campbells,  and 
that  said  Woods  and  George  G.  Campbell, 
his  client  colluded  and  combined  together  to 
prevent  the  collection  of  the  said  money,  and 
to  defraud  the  then  infant  parties,  who  were 
also  nonresidents  of  the  state,  out  of  the  sum 
due  them  from  the  proceeds  of  the  sale  of 
said  Boyles  farm,  and  that  all  the  delays 
and  laches  in  the  collection  of  said  purchase 
notes  were  solely  due  to  the  misconduct  of 
said  Commissioner  Woods  and  said  purchas- 
er, (Campbell;  that  the  defendant  S.  L.  Reger 
claimed  to  be  the  assignee  of  certain  portions 
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of  said  funds  from  fte  parties  defendants 
entitled  thereto,  and  that  he,  in  turn,  had 
conveyed  and  assigned  said  interests  claim- 
ed by  him.  The  original  suit,  in  which  this 
land  was  sold,  was  still  pending.  Having 
been  left  off  the  docket,  it  was  reinstated  by 
order  of  the  court  on  the  17th  of  July,  1886. 
On  the  7th  of  October,  1886,  George  G.  Camp- 
bell (the  surety  on  said  notes^  and  the  sole 
heir  at  law  and  distributee  of  George  Camp- 
bell) and  Commissioner  Woods  made  an  ad- 
justment of  that  part  of  said  purchase  mon- 
ey which  was  payable  to  the  said  George  G. 
Campbell,  which  was  entered  as  credits  upon 
the  three  several  notes  by  Commissioner 
Woods.  This  was  an  acknowledgment  at 
that  date  that  all  the  purchase  money  had 
not  been  paid.  If  he  then  contended  ^at  It 
was  all  paid,  why  did  he  not  satisfy  his  own 
counsel,  Judge  Woods,  that  it  had  been  so 
paid,  and  receive  from  him  a  deed  for  the 
land?  His  contention  is  that  it  was  paid  to 
Commissioner  Goff  about  1865  or  1866.  The 
other  tracts  purchased  by  him  were  paid  for 
at  that  time,  and  he  received  from  Commi»- 
sioner  Woods  deeds  for  the  same,  yet  he  re- 
ceived no  deed  for  this  tract  of  256  acres. 
Commissioner  Goff  lived  until  about  the  jear 
1882  or  1883;  some  17  or  18  years  after  he 
claims  to  have  paid  all  the  purchase  money; 
yet  during  all  that  time  he  failed  to  satisfy 
his  counsel,  Commissioner  Woods,  by  re- 
ceipts of  Goff  or  otherwise,  that  he  had  paid 
all  the  purchase  money  to  entitle  him  to  a 
deed  to  the  property.  All  this  time  the  suit 
In  which  sale  was  made  and  conJ9rmed,  and 
In  whi<ih  proceedings  on  a  rule  or  otherwise 
could  have  been  taken  for  the  collection  of 
the  purchase  money,  was  pending  in  the 
court,  and  he  took  no  steps  and  made  no 
effort  in  all  that  time  to  have  the  suit  ex- 
pedited, although  it  stood  there  a  constant 
menace  to  his  interests.  Was  it  not  his  duty, 
in  his  own  interest,  to  have  placed  himself 
in  a  position  to  have  demanded  the  deed  for 
the  property?  In  Fisher  v.  McNulty,  30  W. 
Va.  186,  3  S.  E.  593  (Syl.  point  3),  it  is  held: 
"Delay  and  laches. in  the  prosecution  of  a 
suit  after  It  has  been  commenced  are  not 
generally  matters  of  which  the  defendant  can 
complain  or  avail  himself  where  the  record 
fails  to  show  that  he  made  any  effort  in 
the  court  below  to  expedite  the  cause." 

After  the  laches  and  delay  of  which  the 
defendant  Campbell  was  guilty,  to  the  detri- 
ment of  his  own  Interests,  during  the  17 
or  more  years  from  the  time  he  claimed  the 
payment  in  full  was  made  to  Goff,  before 
Goff*s  death,  he  is  hardly  in  a  position  to 
claim  that  plaintiffs  were  guilty  of  laches 
and  delay  in  prosecuting  their  suit  He  was 
in  a  position  during  all  that  period  to  have 
enforced  the  decree  providing  for  making 
him  a  deed,  if  In  fact  he  had  paid  the  pur- 
chase money,  as  he  contends.  The  beneficia- 
ries were  nonresidents,  and  depending  upon 
their  counsel  to  press  the  collection  of  their 


claim;  and  the  active  commissioner  was 
without  the  county  In  which  the  collection 
had  to  be  made,  while  his  co-commisslcmer 
was  sole  counsel  for  the  purchaser,  and  for 
his  sole  distributee  after  his  decease,  and 
residents  of  the  same  county.  A  vendor's 
lien  or  a  trust  is  never  barred  by  the  stat- 
ute of  limitations,  so  far  as  the  trust  subject 
Is  concerned.  The  notes  made  for  the  debt 
are  barred,  at  law,  as  a  personal  liability; 
but  the  subject-matter  of  the  lien  is  always 
subject  to  the  equitable,  and  not  to  the  legal, 
rule;  and  while,  under  the  statute,  an  obli- 
gation is  barred  in  10  years,  yet,  under  the 
equitable  rule,  no  absolute  bar  arises,  but 
only  a  presumption  of  payment  f^fter  the 
lapse  of  20  years,  which  presumption  may 
be  rebutted.  Hopkins  v.  Cockerell,  2  Grat. 
88,  is  a  case  where  H.,  living  in  Pennsyl- 
vania, sold  to  B.  his  right  and  title  to  a  tract 
of  land  in  Virginia,  and  agreed  to  convey 
the  same  when  6.  should  pay  the  purchase 
money,  for  which  B.  executed  his  bonds  to 
H.  in  1797.  N.  purchased  B.'s  bargain,  and 
agreed  by  parol  with  H.  to  take  B.'s  place, 
and  paid  H.  $300  in  part  of  the  purchase 
money  In  the.  same  year.  N.  died  in  1815, 
not  having  received  a  conveyance  or  paid 
the  balance  of  the  purchase  money,  and  his 
executors,  under  a  power  in  his  will,  sold 
the  land.  In  1832  a  suit  was  brought  by  an 
assignee  of  one  of  the  devisees  of  N.  to  ob- 
tain his  portion  of  the  purchase  money  re- 
maining unpaid  on '  the  last  sale.  H.  was 
made  a  party  defendant  and  answered  the 
bill,  and  then  filed  a  cross-bill  setting  up 
his  claim  to  a  Hen  upon  the  land  for  the  bal- 
ance of  the  original  purchase  money.  To 
the  cross-bill  the  representative  of  N.  In  1834 
pleaded  the  statute  of  limitations.  It  was 
held,  "The  statute  is  no  bar  to  the  claim  of 
H.;"  and,  **under  the  circumstances  of  this 
case,  held,  the  lapse  of  time  is  no  bar  to  H.'s 
recovery  upon  his  lien  as  against  the  repre- 
sentative of  N.  and  the  assignee  of  the  devi- 
see of  N."  Criss  V.  Criss,  28  W.  Va.  38S- 
396;  Coles  v.  Withers,  33  Grat.  186;  Camden 
V.  Alkire,  24  W.  Va.  674;  PItzer  v.  Burns,  7 
W.  Va.  63;  Brown  v.  Lambert,  33  Grat  256; 
Calwell  V.  Prindle,  19  W.  Va.  604.  In  Evans 
V.  Johnson,  39  W.  Va.  299,  19  S.  B.  623,  23 
L.  R.  A.  737,  45  Am.  St.  Rep.  912  (Syl.,  point 
3),  it  is  held:  <*No  time  bars  the  right,  ei- 
ther under  the  statute  of  limitations  or  pre- 
sumption of  payment,  of  a  vendor  to  recover 
purchase  money  for  land,  if  he  has  not  part- 
ed with  the  legal  title."  Thus  it  seems  to 
have  been  held  by  this  court,  unequivocally, 
that  presumption  of  payment  cannot  avail 
as  a  defense  where  the  legal  title  has  been 
withheld.  I  presume  it  will  not  be  contend- 
ed for  a  moment  that  the  defendant  Camp- 
bell could  enforce  the  decree  for  the  convey- 
ance to  him  under  his  purchase  of  the  256 
acres  of  land,  without  affirmatively  showing 
to  the  satisfaction  of  the  court  that  all  tk^ 
purchase  money  had  been  paid. 
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Tbe  ftrst  and  second  exertions  to  the  com- 
missioDer'B  report  raise  the  same  Questions 
that  are  raised  upon  the  demurrer  to  the 
bill. 

The  third  exception  is  that  the  commission- 
er erred  In  "calculating  the  interest  from  the 
19th  of  March,  1866,  when,  in  truth  and 
In  fact,  no  Interest  should  be  calculated 
thereon,  except  from  the  date  of  the  demand 
of  payment  from  the  special  commissioner 
by  those  entitled  to  receive  the  purchase 
money;  it  having  been  shown  by  the  dep- 
osition of  Oommissioner  Woods  that  no  de- 
mand bad  ever  been  made  at  the  time  his  bill 
was  filed."  The  purchase  of  the  256  acres 
from  the  commissioners  on  the  3d  day  of 
January,  1861,  although  not  confirmed  until 
March,  1866,  relates  back  to  the  day  of  sUle^ 
and  the  notes,  all  bearing  date  on  the  day 
of  sale,  bear  interest  from  their  date,  as 
shown  on  their  face.  Gale  v.  Shaw,  83  W. 
Va.  299,  10  8.  E.  637.  The  record  itself  was 
a  standing  demand  for  the  payment  of  the 
pufchase   money. 

The  fourth  exception  is  that  the  commis- 
sioner did  not  find,  as  shown  by  the  deposi- 
tion of  Samuel  Woods,  that  George  G.  Camp- 
bell was  entitled  to  $179.65,  to  be  credited 
on  his  debt  as  of  the  date  of  said  statement, 
as  an  heir  of  the  half-blood  of  George  W. 
Bedford.  It  appears  from  the  record  that 
this  exception  Is  well  taken,  and  should  have 
been  sustained,  as  it  appears  from  the  deposi- 
tion of  Samuel  Woods,  after  the  payment  of 
all  the  debts  of  George  W.  Bedford,  there 
remained  a  sum  of  $2,094.38  due  to  the  es- 
tate of  said  Bedford,  for  distribution  amongst 
his  heirs;  the  amount  of  the  same  due  to 
George  G.  Campbell,  half-brother  and  heir 
of  the  half-blood,  the  sum  of  $179.65,  which 
was  not  credited  to  the  said  George  G.  Camp- 
bell, and  for  which  he  was  entitled  to  have 
a  credit  as  of  the  19th  day  of  March,  1866. 
In  this  respect  the  decree  is  erroneous. 

The  fifth  exception  to  the  report  is  because 
the  amount  foimd  and  the  debt  reported  by 
Commissioner  Kittle  are  at  variance  with 


his  former  report,  made  on  the  27tb  of  Janu- 
ary, 1902,  where  he  found  the  amount  due 
to  be  $1,059.93,  upon  which  he  calculated  the 
Interest  from  the  9th  day  of  December,  1865, 
while  in  the  report  now  complained  of  he 
found  said  amount  to  be  $930.40,  with  inter- 
est from  March  19,  1866.  As  this  variance 
is  in  favor  of  the  appellants,  they  cannot 
complain  of  it,  and  the  last  amount  is  that 
fixed  by  Samuel  Woods  in  his  depositi<ML 

The  sixth  exception  is  that  he  does  not  re- 
port  the  persons  entitled  to  receive  the  mon- 
ey which  he  finds  due  and  payable  to  the 
special  commissioner.  While  the  commis- 
sioner does  not  give  this  Information  in  his 
last  report,  of  September  24,  1903,  it  is  suf- 
ficiently set  out  in  the  report  of  January 
27,  1902,  with  the  exhibits  filed  therewith. 

The  seventh  and  last  exception  is  because 
the  commissioner  did  not  find  the  debt  claim- 
ed to  have  been  paid  as  testified  to  by  George 
G.  Campbell  in  his  deposition,  which  was 
uncontradicted  by  any  testimony  and  uncon- 
troverted  by  any  circumstances,  except  that 
the  original  notes  remained  in  the  file  of  the 
papers.  This  proposition  does  not  appear  to 
be  seriously  considered  by  counsel  for  ap- 
pellant. Section  23,  c  130,  Code  1899,  is  too 
plain  to  be  misunderstood,  and  all  that  is 
said  about  it  by  counsel  for  appellant  in  his 
brief  is  in  his  "deductions"  at  its  close,  "(g) 
Campbell  is  rendered  competent  to  testify 
because  Woods,  commissioner,  testified  as  to 
the  same  matter." 

For  the  reasons  h^i^in  given,  the  decree 
will  be  modified  by  deducting  the  credit  of 
$175.65,  as  of  the  19th  of  March,  1866,  from 
the  said  sum  of  $030.40,  which  leaves  $750.75 
as  the  true  amount,  bearing  interest  from 
March  19,  1866,  until  October  30,  1903, 
amounting  to  the  sum  of  $2,445.17,  the 
amount  of  said  decree,  with  Interest  from 
said  October  30,  1903,  until  paid;  and,  with 
such  modification,  the  decree  is  affirmed,  with 
costs  to  the  appellants,  as  the  party  substan- 
tially prevailing,  and  the  cause  remanded  for 
further  proceedings  to  be  had  therein. 
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(138  N.  C.  666)  

8TATB  T.  TUENAGB. 

(Supreme  Court  of  North  Oarolixia.    Feb.  28, 

1905.) 

HOiaOIDK— STIDKRGB— IH8TBX7CTIOH8. 

An  instruction  in  a  homicide  case  that  on 
all  fche  evidence,  If  believed,  defendant  was  guil- 
ty of  manslaughter,  at  least,  is  error ;  a  finding 
of  innocence  being  authorized  by  defendant's  tes- 
timony that  he  did  not  fire  the  gun;  that  he 
had  it  in  his  hand,  hanging  down  by  his  side, 
and  as  he  was  coming  out  of  the  house  it  went 
off  accidentally;  that  at  the  time  he  had  his 
hand  in  front  of  the  hammer;  that  he  did  not 
know  it  was  loaded,  and  did  not  intentionally 
point  it  at  any  one ;  that  it  went  off  before  he 
saw  the  boys,  one  of  whom  was  shot ;  and  that 
he  and  his  brother  had  been  playin?,  and  he  got 
the  gun  to  continue  to  frolic;  and  there  being 
further  evidence  that  the  ipin  was  usually  kept 
unloaded,  and  that  a  third  person  had  said  he 
loaded  it  that  morning. 

Appeal  from  Superior  Court,  Greene  Coun- 
ty; Councill,  Judge. 

John  Tumage  was  convicted  of  man- 
slaughter, and  appeals.    Reversed. 

The  Attorney  General,  for  the  State. 

BROWN,  J.  The  prisoner  was  tried  at 
September  term,  1904,  of  the  superior  court 
of  Greene  county  upon  a  bill  of  Indictment 
charging  him  with  the  murder  of  James 
Hunt.  He  was  convicted  of  manslaughter, 
and  appeals  to  this  court  We  set  out  only 
BO  much  of  the  evidence  as  Is  necessary  to 
an  understanding  of  the  case:  The  evidence 
on  the  part  of  the  state  tends  to  show  that 
on  the  day  of  the  homicide  the  prisoner,  th^i 
about  27  years  of  age;  the  deceased;  Blaney 
Tumage,  19  years  of  age;  and  Dan  Moore 
and  Sam  Moore — ^were  in  the  yard  of  Mrs. 
Tumage.  The  boys  had  been  working  in 
tobacco,  and,  when  it  began  raining,  sought 
shelter  in  a  glnhouse.  After  the  rain  was 
over,  they  went  to  Mrs.  Tumage's  yard,  near 
the  house,  for  the  purpose  of  getting  some 
peaches.  Dan  Moore  and  Blaney  Tumage 
were  up  in  the  tree,  gathering  peaches,  eat- 
ing some^  and  dropping  others  down  to  the 
boys  below.  The  boys  up  the  tree  were 
"chunking  peaches  down  at  the  others,  and 
John  Tumage^  the  prisoner,  threw  a  brickbat 
up  the  tree  at  Blaney  Tumage,  who  was  in 
the  tree."  The  boys  then  left  the  tree  and 
went  into  Mrs.  Tumage's  back  yard.  There 
was  evidence  on  the  part  of  the  state  tending 
to  prove  that  the  prisoner  went  around  the 
house,  and  Blaney  Tumage,  his  brother,  fol- 
lowed him  with -an  ax.  The  prisoner  went 
in  the  house,  and  came  out  with  a  gun  in 
his  hands,  with  the  muszle  In  the  direction  of 
the  deceased  and  his  companions,  James 
Hunt  and  others.  Dan  Moore,  a  state's  wit- 
ness, testified  that  he  could  not  say  "how 
high  the  gun  was  up,  or  whether  to  the 
prisoner's  shoulder  or  not;  that  he  heard 
the  gun  fire  when  the  prisoner  was  12  feet 
from  the  deceased.  James  Hunt  was  hit — 
shot  in  the  front  of  the  stomach — and  kill- 
ed.'* The  prisoner*  after  testifying  to  the 
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occurrences  at  the  peach  tree^  stated,  in 
substance,  that  he  and  Blaney  Tumage  were 
playing,  tiiat  Blaney  followed  him  with  an 
ax,  and  that  they  were  talking  and  laughing. 
*'I  went  in  the  house  and  got  the  gun  and 
took  it  out  with  me.  It  was  an  old  gun. 
I  went  out  the  front  door  with  the  gun  in 
my  hand.  As  I  stepped  out  of  the  door  and 
got  clear  off  the  porch,  it  fired,  and  as  it 
fired  I  looked,  and  saw  the  others  coming 
around  the  house.  The  crowd  were  follow- 
ing me,  Blaney  in  the  rear.  When  I  got 
the  gun  I  did  not  know  it  was  loaded — had 
no  knowledge  of  it.  After  shooting,  I  learned 
that  the  gun  had  been  loaded.  Did  not  in- 
tentionally point  the  gun  at  any  one.  The 
deceased  told  me  I  did  not  intend  to  shoot 
him  or  any  one."  The  prisoner  further 
stated  on  cross-examination  that:  "The  gun 
fired  before  I  saw  the  boys.  I  did  not  no- 
tice whether  the  gun  was  cocked  or  not  It 
had  been  on  the  rack  a  long  time,  and  I  did 
not  know  it  was  or  had  been  loaded.  I  got 
the  gun  to  frolic  with  Blaney.  If  I  had  had 
an  idea  it  was  loaded,  I  would  not  have 
taken  it  from  the  rack.  I  carried  the  gun 
in  my  right  hand,  swinging  by  my  side.  I 
did  not  cock  the  gun.  My  hand  held  the 
gun  in  front  of  the  hammer."  Among  other 
things,  Blaney  Tumage  testified  for  the 
prisoner  that  '^e  gun  was  not  kept  loaded 
usually.  Ben  Danner  told  me  he  loaded  the 
gun  that  morning." 

We  will  notice  only  one  exception  of  the 
prisoner,  aq,  in  our  opinion,  the  court  below 
erred,  and  a  new  trial  must  be  had.  Among 
other  instractions,  the  court  charged  the  jury 
that,  upon  all  the  evidence  in  the  case,  if 
believed  beyond  a  reasonable  doubt,  the  pris- 
oner was  guilty  of  manslaughter,  at  least 
We  do  not  contit>vert  any  of  the  legal  prop- 
ositions contended  for  by  the  state  as  to 
what  acts  will  constitute  manslaughter  when 
death  ensues  from  the  reckless  use  of  a 
deadly  weapon,  such  as  a  pistol  or  gun. 
Pointing  a  gun  at  another  under  such  dr- 
eumstances  as  would  not  excuse  its  inten- 
tional discharge  constitutes,  in  this  and  many 
other  states,  a  statutory  misdemeanor,  and 
an  accidental  killing  occasioned  by  it  is  man- 
slaughter. In  this  state  it  is  immaterial 
whether  the  gun  is  loaded  or  not  Acts  1889, 
p.  502,  c  627.  At  common  law,  one  who 
leveled  a  loaded  gun  at  another  without  in- 
tention of  discharging  it,  and  the  gun  goes 
off  accidentally  and  kills  another,  is  guilty 
of  manslaughter.  Reglna  v.  Weston,  14  Cox, 
OL  G.  840.  Involuntary  manslaughter  has 
been  defined  to  be  "where  death  results  un- 
intentionally, so  far  as  the  defendant  is  con- 
cerned, from  an  unlawful  act  on  his  part  not 
amounting  to  a  felony,  or  from  a  lawful  act 
negligently  done."  1  Wharton,  Gr.  Law  (10th 
Ed.)  S  305;  Barnes  t.  State,  184  Ala.  86,  82 
South.  670.  Applying  these  general  prin- 
ciples of  the  law  of  homicide  to  tbe  evidence 
In  this  case,  we  are  of  the  opinion  that  the 
Judge  erred  in  his  instruction  that,  in.  any 
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view  of  It,  tlie  prisoner  was  guilty  of  man- 
slaughter. We  do  not  mean  to  intimate  that 
there  was  not  sufficient  evidence  to  go  to 
the  Jury,  but  we  think  the  guilt  or  Innocence 
of  the  prisoner  should  have  been  submitted 
to  the  -jury  upon  all  the  evidence,  with  full 
and  appropriate  Instructions  as  to  what  con- 
stitutes manslaughter,  as  the  state  asked  for 
no  other  verdict,  and  presenting  to  the  jury 
the  contentions  of  the  state  and  prisoner 
arising  upon  the  evidence.  Nor  do  we  mean 
to  intimate  that,  In  order  to  constitute  man- 
slaughter, the  gun  must  have  been  intention- 
ally discharged  by  the  prisoner.  Any  un- 
justifiable and  reckless  use  of  it  which 
jeopardizes  the  safety  of  another  is  unlaw- 
ful, and,  if  death  ensues  therefrom,  it  Is 
manslaughter.  But  where  the  evidence  is 
conflicting,  or  where  the  facts  testified  to 
are  such  that  reasonable  minds  may  draw 
different  inferences  therefrom,  it  is  settled 
law  in  this  state  that  the  case  should  be  sub- 
mitted to  the  jury  untrammeled  by  such  an 
instruction  as  the  one  excepted  to  by  the 
prisoner  in  this  case. 

The  painstaking  judge  who  tried  the  case 
In  the  court  below  seems  to  have  overlooked 
the  prisoner's  evidence  in  some  particulars. 
The  prisoner  denies  that  he  fired  the  gun; 
states  that  he  had  it  in  his  hand,  hanging 
down  by  his  side,  and,  as  he  w^s  coming  out 
of  the  house,  it  went  off  accidentally;  that, 
at  the  time  it  went  off,  he  had  his  hand  in 
front  of  the  hammer,  holding  the  gun;  that 
he  did  not  know  it  was  loaded,  and  that  he 
did  not  intentionally  point  it  at  any  one; 
that  the  gun  fired  before  he  saw  the  boys; 
and  that  he  and  his  brother  Blaney  had  been 
pinying,  and  he  got  the  gun  to  continue  the 
frolic.  Blaney  Tumage  testified  that  the 
gun  was  usually  kept  unloaded,  and  that 
Danner  told  him  he  loaded  it  that  morning. 
The  state's  witness  Dan  Moore  testified  that 
he  could  not  say  how  high  the  muzzle  of  the 
gun  was  up,  or  whether  the  prisoner  had  It 
to  his  shoulder  or  not  It  is  useless  to  dis- 
cuss the  evidence  at  any  length.  It  is  ap- 
parent to  us  that  two  different  inferences 
may  be  drawn  from  it  Robertson  v.  State, 
70  Tenn.  230,  81  Am.  Rep.  602.  In  consider- 
ing it  in  the  light  of  the  Instruction  given, 
that  construction  should  be  put  upon  it 
which  Is  most  favorable  to  the  prisoner;  and« 
if  there  is  any  view  of  It  by  which  in- 
nocence may  be  inferred,  such  view  should 
be  presented  to  the  jury.  We  quote  with 
approval  the  wise  words  of  Mr.  Justice  Ck)n- 
nor  in  granting  a  new  trial  in  State  v.  Geo. 
W.  Daniel,  134  N.  O.  678,  46  a  B.  901,  for 
a  similar  error  committed- by  the  writer  of 
this  opinion  when  on  the  superior  court 
bench:  "The  prisoner,  however  guilty,  is  en- 
titled to  be  tried  by  the  ancient  mode  of 
trial  by  jury,'  in  which  the  court  decides  all 
questions  of  law,  and  the  jury  all  questions 
of  fact."  "The  jury  are  the  constitutional 
judges  not  only  of  the  truth  of  the  testimony, 
but  ot  the  conclusions  of  fact  resulting  there- 


from." Henderson,  J^  in  Bank  t.  Pugli, 
quoted  in  the  above  case. 

For  the  error  pointed  out;  there  mutt  to 
a  new  trial. 

New  trial. 


(i;87  N.  C.  414) 

PHBGUSON  v.TWISDALB  et  aL 

(Supreme  Court  of  North  Carolina.    Feb.  tU 

1005.) 

CHATTEL     ICORTGAGB— ADVANCXmNTS     lOB 
CBOPS-^ONSTBUCTTON    OF    llOaTOAOE. 

W.  and  F.  together  coltivated  a  crop  on 
F.'s  land,  and,  to  obtain  fertilizer,  they  gave  a 
crop  mortgage  on  "all  the  crops  cultivated  by 
us'^  on  F.'s  land ;  the  lien  directing  a  sale  of 
the  crop  for  ''payment  of  the  debt  and  interest 
and  for  any  surplus  to  us."  Held,  that  the  In- 
dividual crop  of  F.,  cultivated  by  him  on  an- 
other part  of  the  same  tract  of  land,  on  which 
no  part  of  the  fertilizer  was  used,  could  not  be 
held  by  the  moHgage  lien. 

Appeal  from  Superior  Court,  Halifax  Oomk- 
ty;   Webb^  Judge. 

Action  by  H.  B.  Ferguson  against  J.  H. 
Twlsdale  and  J.  H.  Fenner.  From  a  Judg- 
ment for  plaintiff,  defendants'  appeaL  Be- 
versed. 

B.  L.  Travis,  for  appellanta.  Albion  Dunn 
and  Daniel  &  Green,  for  appellee. 

BROWN,  J.  This  action  is  brought  to  re- 
cover possession  of  a  lot  of  peanuts  and 
com.  The  facts  are  embodied  in  a  state- 
ment of  **agreed  facts,"  the  substance  ot 
which  is  as  follows:  The  two  defendants 
cultivated  the  crop  together  on  the  W.  B. 
Fenner  plantation  during  the  year  1903. 
During  the  same  year  the  defendant  J.  BL 
Fenner  individually  cultivated  a  crop  on  an- 
other part  of  the  same  plantation,  in  which 
Twlsdale  had  no  Interest  The  defendants 
needed  guano  for  their  "copartnership  cn^," 
and  purchased  it  from  the  plaintiff,  and  used 
it  exclusively  on  the  Twlsdale  crop.  Fenner 
used  none  of  it  for  his  individual  cn^;^.  Tbe 
crops  seized  in  this  action  are  thoee  raised 
by  Fenner  exclusively,  and  embrace  none  of 
the  Twlsdale  joint  crop.  Twlsdale  was  a 
subtenant  of  his  codef  endant,^  on  the  half- 
share  plan;  J.  H.  Fenner  furnishing  the  land 
and  team,  and  Twlsdale  furnishing  the  labor 
and  guano;  the  crop  raised  to  be  equally 
divided.  The  plaintiff  had  no  notice  of  the 
terms  of  the  contract  between  Fenner  and 
Twlsdale,  but  knew  J.  H.  Fenner  had  an  in- 
dividual crop  on  the  same 'plantation,  s^>a- 
rate  aud  distinct  from  the  Twlsdale  crop. 
To  secure  the  plaintiff  for  the  goano  used  on 
the  Twlsdale  crop,  the  defendants  executed 
a  note  and  crop  lien.  The  descriptive  words 
used  in  the  latter  are^  "all  crops  cultivated 
by  us  this  year  1903  on  the  lands  known  as 
the  W.  B.  Fenner  lands  and  situated  In 
Halifax  County,  Including  tobacco,  peanuts," 
etc.  The  lien  directs  the  sale  of  the  crop 
for  "payment  of  the  d^>t  and  Interest  and 
for  any  surplus  to  us." 
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His  honor  In  tho  court  below  held  that  the 
crop  lien  or  mortgage  conyeyed  the  Fenner 
indlTidoal  crop»  as  well  as  the  Twlsdale  joint 
crop,  and  gave  judgment  against  the  de- 
fendant In  this  we  think  there  is  error. 
The  Intention  of  the  parties  to  the  crop  lien 
is  to  be  collected  from  the  whole  instroment, 
and  the  words  used  are  to  be  understood  In 
their  plailn  and  literal  meaning.  Where  the 
meaning  is  not  clear,  in  sustaining  it  courts 
will  consider  the  circumstances  under  which 
the  contract  was  made»  the  subject-matter, 
the  relation  of  the  parties,  and  the  object 
of  the  agreement,  in  order  to  ascertain  the 
intention  of  the  parties.  "Oourts  will  not 
make  an  agreement  for  the  parties,  but  will 
ascertain  what  their  agreement  was— if  not 
by  its  general  purport,  then  by  the  literal 
meaning  of  its  words."  Olark  on  Contracts 
(2d  Ed.)  4(H;  Roberts  r.  Bonaparte,  73  Md. 
191,  20  Atl.  918,  10  K  R.  A.  689.  In  aU  writ- 
ten contracts  and  agreements  the  language 
used  is  the  primary  guide  to  the  meaning. 
But  sometimes  the  language  is  ambiguous. 
In  such  cases  the  meaning  must  be  derived 
from  the  interests  and  relations  of  the  par- 
ties, as  appearing  in  the  contract  "Wher- 
ev^  the  promise  is  by  two  or  more  persons^ 
as  where  the  words  *we  promise,'  etc.,  are 
used,  the  liability  is  prima  fad'e  joint" 
Clark,  supra,  415.  The  intention  of  the  par- 
ties determines  the  quantity  of  estate,  as 
well  as  the  property  conveyed.  The  terms 
and  phraseology  of  description  must  be  in- 
terpreted with  that  view.  If  It  can  reason- 
ab^  be  done.  When  conflicting  descriptions 
are  contended  for,  and  cannot  be  reconciled, 
courts  will  adopt  that  construction  which 
best  comports  with  the  manifest  intention  of 
the  parties  and  the  circumstances  of  the  case. 
**The  intention  must  be  collected  from  the 
surrounding  circumstances  at  the  time  the 
mortgage  was  made,  and  the  language  of  the 
instrument  itself."  20  Am.  &  Eng.  Enc.  919, 
and  cases  cited*  What  were  the  surrounding 
circumstances  when  this  mortgage  was  exe- 
cuted? It  appears  that  Twlsdale  and  Fen- 
ner were  the  owners  of  a  joint  crop,  which 
they  were  cultivating  in  copartnership  on 
the  W.  E.  Fenner  land,  and  that  J.  H.  Fen- 
ner owned  individually  another  crop  on  an- 
other part  of  the  same  plantation.  Fertili- 
sers were  needed  for  the  joint  crop.  By  the 
terms  of  their  farming  agreement,  Twlsdale 
was  to  furnish  them.  To  enable  him  to  do 
so,  J.  H.  Fenner,  co-owner  of  the  crop  they 
were  cultivating  together,  joined  in  the  exe- 
cution of  this  crop  mortgage  to  the  plalntifF. 
All  the  fertilizers  were  used  by  Twlsdale  on 
the  joint  crop,  and  none  on  the  Individual 
crop  of  Fenner.  If  it  had  been  the  intention 
of  the  mortgagee  to  include  the  individual 
crop  of  Fenner,  knowing,  as  he  did,  that 
Fenner  had  a  separate  crop,  it  is  very  likely 
that  he  would  have  used  words  broad  enough 
to  cover  it  and  leave  no  room  for  dispute. 
The  words  "all  crops  cultivated  by  us  on  the 
W.  B.  Fenner  land"  do  not  necessarily  mean 
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"all  crops  cultivated  by  us  or  either  of  us. 
The  natural  and  ordinary  meaning  and  sig- 
nificance of  those  words  would  limit  the  crop 
conveyed  to  that  crop  cultivated  by  the  two 
defendants  jointly.  It  is  not  likely  that  J. 
H.  Fenner  intended  to  mortgage  his  individ- 
ual cr<9  for  fertilizers  which  Twlsdale  him- 
self had  contracted  to  furnish.  But  to  leave 
the  question  almost  free  from  doubt,  the 
plain  terms  of  the  mortgage  provide  for  a 
sale  of  the  crop  in  default  of  payment  of 
the  debt,  and  plainly  provide  that  after  the 
debt  is  paid  the  mortgagee  shall  '*pay  any 
surplus  to  us";  that  is,  to  Fenner  and  Twls- 
dale jointly.  It  is  not  likely  that  J.  H.  Fen- 
ner intended  to  share  the  surplus  from  his 
own  ^dividual  crop  with  one  who  had  no 
interest  whatever  in  it  Yet  that  Is  the  legal 
and  proper  disposition  of  any  surplus  from 
the  joint  crop  remaining  after  the  debt  is 
discharged.  Neither  the  diligence  of  counsel 
nor  our  own  researches  have  been  able  to 
find  any  very  apposite  authority  in  our  own 
Reports.  The  nearest  approach  to  a  perti- 
nent case  is  Taliaferro  v.  Sater,  113  N.  C. 
76,  18  &  E.  94,  wherein  it  is  substantially 
held  that  "lumber  to  be  sawed  by  one  does 
not  include  lumber  sawed  by  that  person  and 
another." 

We  have  considered  wijth  care  the  well- 
prepared  brief  of  counsel  for  plaintiff,  as 
well  as  the  able  and  oral  argument  of  Mr. 
Dunn,  but  we  are  unable  to  conclude  that 
the  mortgage  conveys  more  than  the  joint 
crop  of  Twlsdale  and  Fenner. 

Let  the  cause  be  remanded  to  the  superior 
court  of  Halifax  county,  with  direction  to 
render  a  judgment  upon  the  facts  agreed 
in  accordance  with  this  opinion.    Reversed. 


(137  N.  C.  421) 

JONES  et  al.  v.  WOOTEN. 

(Supreme  Court  of  North  Carolina.     Feb.  28, 

1905.) 

EXECUTORS— ACTION  FOB  ACCOUNTING— PLEA  IN 
BAB-HSUFFICIENCY—BErEBENCB— APPEAL. 

1.  On  the  death  of  an  executor  and  the  ap- 
pointment of  an  administrator  de  bonis  non 
with  the  will  annexed,  such  administrator  is 
the  proper  person  to  call  on  the  administrator 
of  the  deceased  executor  to  account  for  any 
funds  remaining  in  the  hands  of  the  deceased 
executor  belonging  to  the  estate  of  the  testa- 
tor. 

2.  Where  an  administrator  de  bonis  non  with 
the  will  annexed  was  sued  by  alleged  legatees  of 
the  testator,  who  averred  that  the  testator's 
original  executor  had  died  without  having  ful- 
ly administered  the  testator's  estate,  that  plain- 
iffs  had  requested  the  defendant  to  require  tlie 
administrator  of  the  deceased  executor  to  ac- 
count, and  that  he  had  refused,  a  plea  by  the 
defendant  that  a  full  and  complete  accounting 
and  settlement  to  and  with  each  other  for 
and  on  account  of  any  money,  goods,  and  chat- 
tels belonging  to  the  estate  of  the  testator 
which  went  into  or  should  have  g<Mie  into  the 
hands  of  Iiis  original  executor  had  been  had 
between  himself  and  the  administrator  of  the 
deceased  executor,  and  that  in  such  settlement 
the  correct  balance  was  ascertained  and  pay- 
ment made*  constitutes  a  good  plea  is  bar  of 
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the  action,  and  hence  It  was  error  to  order  a 
reference  before  disposition  was  made  of  the 
plea. 

3.  An  order  of  reference  made  before  di^ 
position  of  a  plea  In  bar  of  an  action  la  on« 
from  which  an  appeal  can  be  immediately  tak- 
en. 

Appeal  from  Superior  Court  Greene  Coun- 
ty; Councill,  Judge. 

Action  by  Alice  Jones  and  others,  by  their 
next  friend,  George  Heath,  against  John  L. 
Wooten,  administrator  d.  b.  n.  of  Travis 
Hooker,  deceased,  and  others.  From  an  or- 
der of  reference,  defendant  appeals.  Re- 
TersedL 

Jarvls  &  Blow,  for  appellant     Geo.  M. 

Lindsay  and  Moore  &  Fleming,  for  appellees. 

• 

HOKB,  J.  It  appears  from  the  pleadings 
that  John  H.  Freeman,  having  made  his  will, 
died  in  the  county  of  Greene  in  December, 
1885;  that  Travis  B.  Hooker  qoalifled  as  his 
executor  on  December  81st  of  the  same  year, 
and  proceeded  to  administer  on  said  estate; 
that  Travis  B.  Hooker  died  in  March,  1887, 
about  14  months  after  his  qualification  as 
executor,  and  without  having  fully  adipinis- 
tered  the  estate.  After  the  death  of  Hook- 
er, John  Sugg  was  appointed  and  qualified  as 
administrator  d.  b.  n.  with  the  will  annexed 
of  John  H.  Freeman.  J.  Q.  Jackson  was 
appointed  and  qualified  as  administrator  of 
Travis  E.  Hooker,  and  in  due  time  settled 
his  estate,  filed  his  final  account  and  was 
discharged,  and  has  since  died.  Before  the 
present  action  was  begun,  the  defendant 
John  T.  Sugg  was  appointed  as  second  ad- 
ministrator d.  b.  n.  of  said  John  Freeman, 
and  the  defendant  Wooten  was  api)ointed 
administrator  d.  b.  n.  of  said  Travis  Hooker. 
The  plaintlfCs  are  special  legatees  under  the 
will  of  John  H.  Freeman,  whose  legacies  are 
made  a  pfimary  charge  on  his  personal  es- 
tate and  a  secondary  charge  on  his  real  es- 
tate, and  bring  this  suit  agaliist  J.  T.  Sugg, 
administrator  d.  b.  n.  of  John  £[.  Freeman, 
and  John  L.  Wooten,  administrator  d.  b.  n. 
of  Travis  B.  Hooker,  and  others,  alleging 
(1)  that  their  legacies  have  never  been  paid; 
<2)  that  Travis  B.  Hooker,  as  executor  of 
John  H.  Freeman,  had  received  large  sums 
of  money  for  which  he  had  never  accounted; 
and  (3)  that  John  Sugg,  former  administra- 
tor d.  b.  n.  of  John  H.  Freeman,  had  negli- 
gently and  wrongfully  failed  to  call  him  to 
account;  that  such  accounting  was  neces- 
sary to  the  recovery  of  their  legacies;  and 
that  before  bringing  this  suit  they  had  de- 
manded of  the  defendant  John  T.  Sugg,  the 
present  administrator  d.  b.  n.  of  John  H. 
Freeman,  that  he  bring  suit  against  the  de- 
fendant Wooten  to  recover  from  him  the 
amount  due  from  Travis  B.  Hooker^s  estate 
to  the  estate  of  John  H.  Freeman,  and  that 
he  had  refused  to  comply  with  such  demand. 
The  defendant  answered,  denying  the  prin- 
cipal allegations  of  the  complaint  and  John 
U  Wooten  specially  answered  that  there  had 
been  a  full,  true,  and  complete  accounting 


between  his  predecessor  In  offlee,  7.  Q.  Jack- 
son (former  administrator  of  Travis  B.  Hook- 
er), and  John  Sugg,  who  was  then  adminis- 
trator d.  b.  n.  of  John  H.  Freeman;  that  a 
balance  had  been  struck  finding  a  small 
amount  due  from  the  estate  of  Freeman, 
which  said  amount  had  been  paid,  and  all 
claims  against  the  estate  of  Travis  B.  Hooker 
settled  and  adjusted.  The  form  of  this  plea 
is  set  out  In  section  36  of  the  defendant's 
answer,  as  shown  in  the  record  at  pp.  31, 
82,  83»  84,  35,  36^  and  87.  The  court  on 
motion  of  plaintiff's  counsel  and  on  the 
pleadings,  ordered  a  reference  to  take  and 
state  an  account  "as  against  John  Ll  Woot- 
en, administrator  of  Travis  B.  Hooker,  for- 
mer executor  of  John  H.  Freeman,  as  to  the 
personal  estate  of  John  H.  Freeman,  and  the 
dealings  of  said  Travis  B.  Hooker  as  execu- 
tor of  John  H.  Freeman.**  The  defendant 
John  L.  Wooten,  administrator  of  Travis  B. 
Hooker,  excepted  and  appealed. 

The  administrator  d.  b.  n.  of  John  H.  Free- 
man's estate  is  the  proper  person  to  call  the 
administrator  of  Travis  B.  Hooker  to  ac- 
count Ham  r.  Komegay,  85  N.  0. 119;  Oil- 
Uam  V.  Walker,  104  N.  0.  180,  10  S.  BL  183. 
And  if  John  Sugg,  who  was  formerly  admin- 
istrator d.  b.  n.  of  John  H  Freeman,  while 
he  held  that  office,  had  a  full  accounting  and 
settlement  with  J.  Q*.  Jackson,  administrator 
of  Travis  B.  Hooker,  as  set  out  in  the  an- 
swer, it  is  a  good  plea  in  bar,  and  would  pro- 
tect the  estate  of  Travis  B.  Hooker  from  any 
further  accounting,  unless  the  same  should 
be  successfully  impeached  for  fraud  or  spec- 
ified error.  In  1  Bnc.  of  Pleading  &  Prac- 
tice, p.  100^  it  is  said:  "A  plea  of  account 
stated  is  a  good  bar  to  a  bill  for  account  for 
there  Is  no  rule  more  strictly  adhered  to  in 
courts  of  equity  than  that  when  a  defend- 
ant sets  forth  a  stated  account  he  shall  not 
be  obliged  to  go  into  a  general  one."  0)6tln 
V.  Baxter,  41  N.  0.  197;  Suttle  v.  Doggett 
87  N.  a  203.  In  this  last  case,  Ruffln,  J., 
says  that  "the  well-established  principle  of 
a  court  of  equity  is  that  an  account  once  set* 
tied  is  conclusive  unless  assailed  for  fraud 
or  mistake,  and,  in  order  thus  to  assail  it 
the  complaint  must  not  simply  insinuate 
fi*aud,  but  aver  the  particulars  with  such 
definite  certainty  that  issues  may  be  raised 
in  regard  to  them."  The  plalntifl!  has  done 
this  in  his  reply,  and  the  cause  is  properly 
at  issue.  As  a  matter  of  pleading,  however, 
there  is  In  the  answer  a  good  plea  in  bar  of 
any  further  accounting.  Grant  r.  Hughes, 
94  N.  0.  231,  the  authority  most  relied  upon 
by  the  plaintiff,  does  not  conflict  with  this 
position.  In  that  case  there  had  been  an  ex 
parte  settlement  by  the  administrator  with 
the  clerk,  and  the  court  said,  concerning  the 
answer,  that  the  allegations  thereof  in  ref- 
erence to  such  settlement  were  ''vague,  in- 
definite, questionable,  and  unsatisfactory,** 
and  an  order  of  reference  was  therefore  ap- 
proved. But  there  are  no  such,  defects  in  the 
plea  here  set  out    These  icdminlstrators  at 
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the  time  of  this  alleged  settlement  held  ad- 
versary positions,  and  were  the  persons 
whose  duty  It  was  to  adjust  the  matter. 
The  allegation  is  that  they  had  "a  full  and 
complete  accounting  and  settlement  to  and 
with  each  other  for  and  on  account  of  all 
moneys,  goods,  and  chattels  belonging  to  the 
estate  of  said  Freeman  which  went  into  or 
should  have  gone  into  the  hands  of  Travis 
E.  Hooker,  executor  of  John  H.  Freeman, 
and  that  In  such  settlement  the  correct  bal- 
ance was  ascertained  and  payment  made." 
The  accounts  are  further  set  out  in  full  in 
the  way  of  exhibits,  showing  an  ascertained 
balance,  and  the  allegation  made  that  such 
accounting  was  full,  true,  and  complete,  the 
balance  ascertained  and  agreed  upon  as  cor- 
rect, and  payment  thereof  made. 

Whether  the  defendant  can  make  his  plea 
good  by  proof  is  another  question^  but  in 
the  pleadings  it  is  a  good  plea  in  bar.  This 
being  true,  it  was  error  to  order  a  reference 
until  such  plea  was  disposed  of.  Boyster  v. 
Wright,  118  N.  a  152,  24  S.  B.  740. 

This  decision  is  also  an  authority  for  the 
position  that  the  order  in  question  is  one 
from  which  an  appeal  can  be  immediately 
taken.  The  practice  in  this  respect  is  fur- 
ther declared  in  Kerr  v.  Hicks,  131  N.  C.  90, 
42  S.  £.  532,  and  Shankle  v.  Whitley,  181 
N.  0. 168,  42  S.  B.  674.  It  is  decided  in  these 
cases  that,  where  a  plea  in  bar  is  overruled 
or  sustained  as  a  matter  of  law  by  the  Judge, 
it  is  optional  with  the  party  to  take  an  ap- 
peal at  once,  or  preserve  his  right  by  hav- 
ing an  exception  noted.  Where,  however, 
the  issues  are  tried  by  a  Jury,  and  the  right 
to  an  account  is  established  by  a  verdict, 
and  an  order  of  reference  made,  it  is  proper 
to  proceed  with,  the  reference,  and  an  ap- 
peal can  only  be  taken  from  a  final  Judg- 
ment after  report. 

Let  this  be  certified,  to  the  end  that  the 
order  of  reference  be  stricken  out  and  the 
cause  proceeded  with  in  accordance  with  this 
opinion. 

Error. 

<188  N.  C.  660) 

STATE  T.  SCHENCK  et  aL 

(Supreme  Court  of  North  Carolina.    Feb.  28, 

1904) 

BAIL   BORD—FOaFBITUBE— UABIUTT  OV  BUBB- 

TIXS — STATUTE. 

Defendant  in  a  criminal  prosecotion  was 
tried  before  a  justice  of  the  peace,  and  reqnired 
to  give  bail  for  his  appearance  at  the  next  term 
of  court  to  answer  the  state  on  the  charges 
against  him,  and  "not  to  depart  the  same  with- 
out leave  first  had  and  obtained."  He  appear- 
ed, was  tried  and  convicted,  and  the  court  ad- 
judged that  he  pav  a  fine  and  costs.  He  there- 
upon excepted  ana  appealed,  and  was  ordered  to 
give  an  undertaking  for  costs  of  the  appeal, 
and  an  undertaking  to  sta/  the  execution  on 
die  judgment,  and  one  for  his  appearance  at  the 
next  term  of  court,  but  failed  to  give  any  of  the 
undertakings,  or  to  pay  the  fine  and  costs, 
and,  having  been  called  before  the  expiration  of 
the  term  of  court  and  failing  to  answer  a  judg- 
ment nisi  was  entered  against  him  and  his  sure- 


ties for  the  penalty  of  the  bafl  bond.  ▲  scire 
facias  having  been  Issued  on  the  judgment  and 
served,  the  judgment  was  made  absolute.    Heldf 

J>n  a  motion  by  the  sureties  to  set  aside  the 
udgment,  that  the  defendant's  appearance,  his 
conviction,  and  sentence  did  not  exonerate  the 
sureties  from'  liability  on  the  bond,  in  view  of 
Code,  (  1230,  providing  that  the  sureties  can 
surrender  theur  principal  to  the  court,  or  to  any 
lawful  officer  appointed  to  receive  him,  at  any 
time  before  execution  against  them. 

Appeal  from  Superior  Court,  Craven  Coun- 
ty; CounciU,  Judge. 

William  Schenck  was  oonvicted  of  unlaw- 
fully selling  liquor,  and,  from  an  order  over- 
ruling a  motion  to  set  aside  a  judgment  for- 
feiting hi9  bail  bond,  his  sureties  appeal. 

The  defendant  Schenck  was  tried  before^ 
a  Justice  of  the  peace  for  unlawfully  selling 
liquor,  a  misdemeanor  by  statute.  He  was 
required  to  give  bail  for  his  appearance  at 
the  next  term  of  the  court  held  in  October, 
1906,  and  the  appellants,  Williams  and  How- 
ard, became  sureties  on  his  bond,  which  was 
conditioned  for  Schenck's  appearance  at  the 
said  term  of  court  **to  answer  the  state  on 
a  charge  of  selling  liquor  on  Sunday,  and 
selling  liquor  without  license,  and  not  to 
depart  the  same  without  leave  first  had  and 
obtained.''  Schenck  appeared,  was  tried,  and 
convicted.  The  court  adjudged  that  he  pay 
a  fine  of  $100  and  the  costs.  He  thereupon 
excepted  and  appealed,  and  was  required  to 
give  an  undertaking  in  the  sum  of  $35  for 
the  costs  of  appeal,  an  undertaking  in  the 
sum  of  $150  to  stay  the  execution  of  the 
Judgment,  and  one  in  the  sum  of  $100  for 
his  appearance  at  the  next  term  of  the  court. 
He  failed  to  give  any  of  these  undertakings 
or  to  pay  the  fine  and  costs,  and,  having 
been  called  and  failed,  a  Judgment  nisi  was 
entered  against  him  and  his  sureties  for  $100, 
the  penalty  of  his  bond.  A  scire  facias  is- 
sued on  this  Judgment  and  was  duly  served, 
and  at  April  term,  1904,  the  Judgment  was 
made  absolute.  The  appellants  moved  to  set 
aside  the  Judgment;  the  motion  was  over- 
ruled, and  they  appealed. 

ft 

R.  A.  Nunn,  for  appellants.  The  Attorney 
General,  for  the  State. 

WALKER,  J.  (after  stating  the  case).  The 
ground  upon  which  appellants  seek  to  vacate 
the  Judgment  Is  that,  when  Schenck  appear- 
ed and  was  convicted  and  sentenced,  the 
oonditl<xi  of  the  bond  was  fully  performed, 
and  the  appellants,  his  sureties,  were  ex- 
onerated, as,  by  reason  of  the  conviction, 
they  lost  control  of  him,  and  thereafter,  he 
was  in  the  custody  of  the  law.  We  cannot 
think  this  the  true  construction  of  the  bond, 
and  it  is  certainly  contrary  to  the  uniform 
practice  of  the  courts  in  this  state  in  such 
eases.  At  common  law,  when  bail  was  given 
and  the  principal  relieved  from  the  custody 
of  the  law,  he  was  regarded,  not  as  freed 
entirely,  but  as  transferred  to  the  friendly 
custody  of  his  bail.  They  had  a  dominion 
over  him,  and  it  was  their  right  at  any  time 
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to  arrest  and  surrender  him  again  to  the 
custody  of  the  law,  In  discharge  of  their 
obligation.  They  were  sometimes  said  to  be 
his  Jailers,  and  to  have  him  always  upon  the 
string,  which  they  may  pull  when  they 
please,  In  order  to  surrender  him  In  their 
own '  discharge.  Cain  v.  State,  55  Ala.  170; 
1  Chitty's  Or.  Law,  104.  If  they  would  fully 
discharge  their  obligation  as  his  ball,  they 
should  as  effectually  secure  their  principal's 
appearance  and  put  him  as  much  under  the 
power  of  the  court,  as  If  he  were  in  the  cus- 
tody of  the  proper  officer,  and  they  do  not 
answer  the  end  of  the  law  unless  this  Is 
done.  The  principle  thus  stated  is  of  an- 
cient origin,  and  has  been  recognized  as 
•controlling  In  determining  the  liability  of 
ball.  1  Bacon,  Abr.  "Ball,"  L;  State  t. 
Stout,  11  N.  J.  Law,  124.  The  extent  of 
their  duty  and  obligation,  therefore.  Is  to 
see  to  it  that  the  principal,  at  all  times  dur- 
ing the  term  of  the  court  to  which  he  Is 
bound  to  appear,  Is  present  to  answer  the 
call  of  the  court  aqd  to  do  what  the  law 
may  require  of  him.  If  they  fall  In  this  re- 
spect, they  have  not  kept  him  imder  the 
power  of  the  court  as  if  he  had  been  In  the 
custody  of  its  proper  officer.  It  must  not 
be  Inferred  that  the  surety  Is  thereby  re- 
quired to  do  something  not  stipulated  In  his 
bond,  for  the  obligation  thus  imposed  is 
nothing  more  than  what  the  law  reasonably 
considers  to  be  within  the  condition  of  his 
undertaking.  It  Is  said  by  the  highest  au- 
thority that  a  recogniza'nce  (or  ball  bond), 
in  general,  binds  to  three  things:  (1)  To  ap- 
pear and  answer  either  to  a  specified  charge, 
or  to  such  matters  as  may  be  objected;  (2) 
to  stand  to  and  abide  the  Judgment  of  the 
court;  and  (3)  not  to  depart  without  leave 
of  the  court;  and  that  each  of  these  par- 
ticulars are  distinct  and  Independent.  This 
was  said,  too,  with  reference  to  a  bail  bond 
worded  precisely  like  the  one  in  thid  case. 
It  was  contended  by  counsel  in  that  case, 
which  we  will  presently  cite,  that  the  stipu- 
lation not  to  depart  the  court  without  leave 
was  an  unusual  one  and  of  no  binding  force 
whatever,  and.  In  answering  this  contention, 
the  court  said:  "That  a  stipulation  of  this 
kind  was  valid  and  obligatory  at  common 
law  Is  not  to  be  doubted.  It  was  so  declared 
more  than  30  years  ago  by  this  court  after 
full  consideration.'*  State  v.  Hancock,  54 
N.  J.  Law,  393,  24  Atl.  726.  That  was  a  well- 
considered  case,  and  seems  to  be  a  conclu- 
sive authority  against  the  appellant  upon 
the  main  question  presented  in  the  record. 
See,  also.  State  v.  Stout,  supra.  The  doctrine 
has  been  thus  stated  and  Illustrated:  "A 
recognizance  binds  the  principal  not  only  to 
appear,  but  to  abide  the  Judgment  of  the 
court,  and  not  depart  thence  without  Its 
leave,  and.  If  the  principal  be  ordered  to  ex- 
ecute a  new  bond,  either  to  keep  the  peace 
for  a  specified  period  or  for  his  appearance 
at  a  subsequent  term  or  before  another  court, 
and  he  depart  without  complying  with  the 
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order.  It  is  a  breach  of  the  recognizance. 
3  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  715; 
State  V.  Thompson,  62  Ind.  367.  This  con- 
struction of  a  recognizance  or  bail  bond  Is 
sustained  by  analogy  in  State  v.  Smith,  66 
N.  G.  620.  In  that  case  the  defendant  gave 
a  bond  with  a  surety  for  his  appearance  at 
the  next  term  of  the  court  His  case  was 
continued,  and  he  was  ordered  to  give  bond 
for  his  appearance  at  a  subsequent  term» 
which  he  failed  to  do,  but  departed  without 
leave  of  the  court  He  was  called,  and,  hav- 
ing failed  to  answer,  his  forfeiture  was  duly 
entered.  In  answer  to  the  scire  facias  is- 
sued, the  surety  insisted  that  the  defendant 
could  not  be  called  and  a  forfeiture  entered 
after  the  continuance  of  the  case.  This  court 
held  that  under  the  recognizance  he  could  not 
depart  without  leave  of  the  court,  though  not 
80  expressly  stated  therein,  and  that  he  was 
required  to  answer  at  any  time  during  the 
term  when  called,  'It  being  the  universal 
practice  near  the  close  of  the  court  to  look 
over  the  docket  and  call  such  defendants  as 
have  departed  without  leave  of  the  court" 
And  this,  we  now  say,  is  a  most  reasonable 
practice.  State  v.  Morgan,  136  N.  G.  593,  48 
S.  E.  604.  It  works  no  harm  to  the  sure- 
ties, nor  does  it  increase  the  risk  they  assume,, 
nor  in  any  way  add  to  their  obligation.  It 
is  fahrly  withki  the  scope  of  their  under- 
taking, as  they  have  expressly  agreed  that 
their  principal  shall  not  depart  without  leave^ 
and  it  appears  to  us  that  there  is  no  valid 
reason  for  holding  otherwise.  The  sureties 
can  surrender  their  principal  to  the  court  or 
to  any  lawful  officer  appointed  to  receive 
him,  and  this  can  be  done,  it  is  said  in  the 
statute,  at  any  time  before  execution  against 
them.  Gode,  §  1230;  State  v.  Lingerfelt;  109 
N.  G.  775,  14  S.  B.  75,  14  L.'  R,  A.  605.  The 
conviction  does  not,  by  virtue  of  Its  own 
force,  put  the  defendant  in  the  custody  of 
the  court  or  of  the  sheriff.  This  is  done,  in 
our  practice  at  least,  by  an  order  from  the 
court,  given  of  Its  own  motion  or  on  appli- 
cation of  the  solicitor;  and  the  court,  when 
it  passes  Judgment  upon  a  defendant  and  he 
appeals,  can  direct  that  he  be  not  taken  into 
custody  Immediately,  but  be  permitted  to  find 
security  for  the  costs  of  his  appeal  and  for 
his  appearance  at  the  next  term,  and.  If 
he  fails  afterwards  to  appear,  when  called 
during  the  term,  and  perfect  his  appeal  and 
give  the  necessary  security  for  his  appear- 
ance, or  In  default  thereof  to  surrender  him- 
self in  execution  of  the  Judgment,  he  may 
be  called  and  his  forfeiture  entered.  Judge 
Story  says  for  the  court,  in  Ex  parte  Mil- 
bum,  9  Pet.  704,  9  L.  Ed.  280:  "A  recogni- 
zance of  ball  in  a  criminal  case  is  taken  to 
secure  the  attendance  of  the  party  accused 
to  answer  the  indictment,  and  to  submit  to 
a  trial  and  the  Judgment  of  the  coiurt  there* 
on.  It  is  not  designed  as  a  satisfaction  for 
the  offense,  when  it  is  forfeited  and  paid, 
but  as  a  means  of  compelling  the  party  to 
submit  to  the  trial  and  punishment  which 
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the  law  ordains  for  tala  offense."  In  People 
V.  Stager,  10  Wend.  431,  we  find  an  instruc- 
tive discussion  of  the  matter  by  Savage,  O. 
J.,  the  substance  of  which,  being  briefly  stat- 
ed,  is  that  a  person  bound  by  a  recogi^noe 
is  not  at  liberty  to  depart  after  once  making 
his  appearance  in  comrt,  but  he  must  re- 
main until  discharged,  and  not  quit  the  court 
without  leave  at  any  stage  of  the  trial;  the 
object  being  not  only  to  cause  the  accused  to 
appear  and  answer  the  charge,  but  to  sub- 
mit to  such  punishment,  If  any,  as  shall  be 
adjudged. 

But  there  is  another  sufficient  reason  why 
the  appellants  should  be  held  bound  by  the 
recognizance  or  bail  bond,  and  to  be  now  lia- 
ble  for  the  penalty  thereof.  All  the  proceed- 
ings of  the  court  are  in  fieri  until  the  expira- 
tion of  the  term,  and  during  the  term  the  rec- 
ord remains  completely  under  the  control  of 
the  court  It  may  strike  out  its  judgment  and 
enter  a  different  one.  In  other  words,  the 
court  has  the  whole  term  during  which  to 
consider  its  action  and  modify  or  reverse  it. 
The  principle  is  supported  by  abundant  au- 
thority. Penny  v.  Smith,  61  N.  C.  36;  Haly- 
burton  v.  Carson,  80  N.  O.  16;  Turrentine 
▼.  Railroad,  92  N.  0.  642.  This  being  so, 
why  could  the  court  hot  strike  out  the  ver- 
dict and  judgment  and  award  a  new  trial, 
and  then  continue  the  cause  to  the  next 
term,  In  which  case  the  sureties  would  re- 
main liable  (State  v.  Smith,  supra)?  And, 
if  it  could  do  this,  why  did  it  not  also  have 
the  power  to  direct  that  the  defendant  should 
not  be  taken  into  custody  until  it  could  come 
to  a  final  determination  in  the  matter,  or, 
as  in  this  case,  suspend  execution  of  the 
Judgment  for  a  proper  reason?  The  con- 
viction and  sentence  were  not  final  and  ir^ 
revocable  until  the  end  of  the  term,  which 
was  after  the  default  of  the  defendant  and 
the  entry  of  the  forfeiture.  If  the  court 
could  set  aside  the  judgment,  it  could,  a  tor- 
tiori,  postpone  Its  enforcement 

We  conclude  that  the  recognizance  binds 
the  sureties  for  the  continued  appearance  of 
their  principal  from  day  to  day,  during  the 
term  and  at  all  stages  of  the  proceeding, 
until  he  is  finally  discharged  by  the  court 
either  for  the  term  or  without  day.  He 
must  answer  its  calls  at  all  times,  and  sub- 
mit to  its  judgment.  '  In  no  other  way  can 
the  criminal  law  of  the  state  be  well  ad- 
ministered^ 

No  error. 

(137  N.  C.  426) 

OASKINS  et  al.  T.  ALLON. 

(Supreme  Court  of  North  Garolina.     Feb.  28, 

1905.) 

BJECTMENT— DIEnS— ALTEBATTON— BVIUENCB  — 
DEGSEB  —  HUSBAND  AND  WIIV  —  PROBATE  — 
PBIVATE  EXAMINATION  —  BATIFICATION  OV 
VOIDABLE  DEED  — UO^SS  OF  TIME  — LIMITA- 
TIONS. 

1.  Plaintiff,  claiming  an  alteration  in  the  date 
of  probate  d  a  deed  of  land*  was  only  bound 


to  establiah  It  by  a  preponderance  of  the  evi- 
dence. 

[EjA,  Note. — For  casee  in  point,  see  voL  2, 
Gent  Dig.  Alteration  of  Inatruments,  |  259. 

2.  A  commission  by  a  probate  Judge  to  a  jus- 
tice of  the  peace  to  take  the  probate  and  privy 
examination  to  a  deed  of  a  married  woman  was 
issued  August  19,  1871.  The  blank  form  for 
such  probate  was  on  the  same  paper  as  the 
commission,  which  referred  to  a  deed  executed 
in  1871,  at  which  time  the  woman  was  a  minor. 
The  certificate  of  the  justice  referred  to  **the 
foregoing  deed."  Two  oeeds  were  found  pinned 
to  the  paper — ^the  deed  of  1871,  and  another, 
dated  lo72.  after  the  woman  had  attained  ma- 
jority. Held,  that  the  probate  must  refer  to 
the  deed  of  1871,  and  the  deed  of  1872  was  hi- 
valid  for  want  of  probate. 

3.  A  deed  by  a  married  woman,  not  properly 
executed,  and  with  no  probate,  or  privy  exam- 
ination taken,  waa  no  ratification  of  a  prior 
deed  executed  by  her  while  a  minor. 

4.  A  deed  executed  by  a  married  woman  while 
a  minor  was  not  ratified  by  lapse  of  time  with 
no  disaffirmance  for  more  than  20  years. 

[Ed.  Notb. — ^For  cases  in  point,  see  voL  27, 
Cent  Dig.  Infants,  |  45.] 

5.  A  married  woman,  who  was  a  minor,  exe- 
cuted a  deed  in  1871,  which  she  disaffirmed  by 
a  deed  executed  In  1894  to  her  daughter,  who 
was  married,  and  an  infant  until  1898.  Held, 
that  an  action  in  1904,  by  the  daughter,  to  re- 
cover the  land,  was  not  barred  by  Acts  1899, 
p.  209,  c  78,  as  the  second  section  of  said  act 
provides  "that  in  all  actions  commenced  after 
the  ratification  of  this  act  by  married  women 
heretofore  protected  by  subsection  4  of  sections 
148  and  163  of  the  Code,  in  which  the  defense 
of  adverse  possession  shall  be  relied  upon,  the 
time  completed  as  constituting  such  adverse  pos- 
session shall  not  include  any  possession  had 
against  such  married  woman  prior  to  the  pas- 
sage of  this  act." 

Appeal  from  Superior  Court,  Pamlico 
County;  Councill,  Judge. 

Action  by  Zenia  A  Gasklns  and  another 
against  Victoria  Allen.  From  a  judgment  foe 
plaintiffs,  defendant  appeals.    Affirmed. 

The  following  issue  was  submitted  to  the 
jury:  "Is  the  plaintiff  Zenia  Gasklns  the 
owner  in  fee  and  entitlecl  to  the  immediate 
possession  of  the  land  described  In  the  com- 
plaint? Ans.  Yes.*'  From  the  judgment  ren- 
dered, the  defendant  appealed. 

D.  L.  Ward,  for  appellant  Simmons  & 
Ward,  for  appellee. 

BROWN,  J.  Mary  F.  Swindell  was  seised 
in  fee  of  the  land  in  controversy.  She  and 
her  husband,  David,  executed  a  deed  to  W. 
H.  Rawls  in  1871,  at  which  time  she  was 
married  and  a  minor.  On  June  22,  1872,  the 
day  after  she  hecame  of  age,  Mary  F.  Swin- 
dell and  her  husband  signed  another  deed  for 
the  same  land  to  W.  H.  Rawls.  This  deed 
was  pinned  to  the  first,  and  both  recorded 
under  one  probate  taken  by  J.  S.  Fowler,  jus- 
tice of  the  peace.  The  defendant  claims  by 
mesne  conveyances  under  Rawls.  On  October 
10,  1894,  Mary  F.  Swindell  and  her  husband 
executed  a  deed  to  the  plaintiff  Zenia,  their 
daughter,  for  the  land.  She  was  then  17 
years  of  age.  This  action  was  commenced  on 
April  8,  1902.  "Hard  cases  are  the  quiclt- 
sands  of  the  law."     We  remembered  this 


920 


49  80UTHBASTERN  RBPORTBR. 


<N.a 


adage  In  considering  ti&ls  appeal,  and  gave 
It  a  minute  .and  careful  Investigation.  It  Is 
with  natural  reluctance  we  feel  Impelled  to 
affirm  a  Judgment  which  deprives  the  de- 
fendant of  land  in  the  possession  of  which 
she  and  those  under  whom  she  claims  have 
been  so  long.    But  *'such  is  the  law." 

1.  As  to  the  probate  of  the  deed  of  June 
22,  1872:  We  can  find  no  evidence  that  it 
was  ever  probated,  or  any  privy  examination 
taken.  The  commission  Issued  by  West,  Pro- 
bate Judge,  is  dated  August  19,  1871.  It  re- 
fers In  specific  terms  to  the  deed  of  1871, 
when  Mary  F.  Swindell  was  under  age.  The 
probate  of  the  justice  of  the  peace,  Fowler, 
Is  at  the  bottom  of  this  commission,  and  ad- 
mitted to  be  a  blank  form,  all  on  one  paper, 
and  filled  out  by  the  probate  judge  and  the 
justice  of  the  peace.  This  probate  is  dated 
June  22,  1872,  in  the  record  sent  here,  and, 
if  actually  taken  then,  would  hetve  been  a 
confirmation  of  the  act  of  the  infant  grantor 
after  arriving  at  full  age.  His  honor  charged 
the  jury  that:  "The  plaintiffs  claim  that  the 
date  of  this  probate  has  been  altered;  that 
one  date  has  been  erased,  and  another  substi- 
tuted. If  the  plaintiffs  have  satisfied  you  by 
the  preponderance  of  the  evidence  that  this 
is  so,  and,  further,  that  she  neither  executed 
nor  acknowledged  the  deed  after  she  was 
21  years  of  age;  you  should  answer  the  first 
issue  'Yes.'"  The  jury  answered  the  issue 
••Yes."  We  approve  this  instruction  in  gen- 
eral, and  more  particularly  as  to  the  degree 
of  proof  required  to  establish  the  alteration 
in  the  date  of  the  probate.  Harding  v.  Long, 
103  N.  G.  1,  9  S.  E.  445,  14  Am.  St  Rep.  775, 
and  cases  cited;  Perry  v.  Insurance  Go.  (at 
this  term)  49  S.  B.  880.  The  finding  of  the 
jury  under  such  instruction  destroys  the 
value  of  that  probate  as  a  confirmation  by 
Mrs.  Swindell  of  her  deed  made  when  a 
minor.  The  probate  could  not  possibly  refer 
to  the  deed  of-  June  22,  1872.  In  1871-72 
justices  of  the  peace  had  no  original  jurisdic- 
tion to  take  acknowledgments  of  deeds,  or  to 
take  the  privy  examinations  of  married  wo- 
men. The  probate  judge,  who  was  also  clerk 
of  the  superior  court,  took  the  acknowledg- 
ment of  the  husband,  and  when  the  wife  was 
not  present  to  take  her  privy  examination 
himself  he  issued  a  commission  to  some  con- 
venient justice  of  the  peace  to  take  it  The 
blank  forms  of  the  justice  to  fill  up  were 
printed  on  the  same  paper  with  the  commis- 
sion, as  was  admitted  in  this  case.  The  com- 
mission described  the  deed,  and  named  the 
grantor  and  grantee,  as  this  commission  does, 
and  empowered  the  justice  to  take  the  privy 
examination  of  the  wife.  This  commission 
is  dated  August  19,  1871.  Under  it  the  jus- 
tice had  no  authori^  to  take  the  probate  and 
privy  examination  to  the  deed  of  June  22, 
1872,  or  to  any  other  deed  except  the  one 
named  in  the  commission.  The  two  deeds 
were  pinned  together  with  this  one  commis- 
sion and  certificate  of  probate.  The  commis- 
sion issued  by  West  and  the  certificate  of 


probate  signed  by  Fowler  evidently  belonged 
to  the  deed  of  1871.  The  certificate  of  the 
justice  is  on  the  same  paper  as  the  commis- 
sion, and  refers  to  the  **foregoing  deed  of 
conveyance,"  viz.,  the  deed  described  in  the 
commission.  There  is  no  other  reference  to 
any  deed  in  it  The  deed  of  June  22,  1872, 
was  not  probated,  and  its  registration  was 
void. 

2.  Did  Mi»7  F.  Swindell  ratif;^  and  confirm 
her  deed  of  1871  after  she  became  of  full  age? 
We  see  no  evidence  of  ratification  or  confir- 
mation. She  was  married  when  the  deed  was 
made^  and  her  husband  was  living  at  the- 
time  of  the  trial.  The  deed  of  June  22,  1872» 
is  no  ratification,  because,  as  we  have  shown,, 
it  was  never  properly  executed,  and  no  pro- 
bate or  privy  examination  taken.  Lapse  of 
time  is  not  a  confirmation  in  this  case.  "The 
presumption  of  ratification  of  a  voidable  deed 
by  long  acquiescence  will  not  arise  against 
a  woman  under  disability  of  coverture.** 
Bpps  V.  Flowers,  101  N.  G.  158,  7  S.  B.  680. 
So  far  as  Mrs.  Swindell  is  concerned,  this 
matter  seems  to  have  been  "quiescent"  and 
"in  statu  quo"  from  the  attempt  to  make  a 
deed  on  June  22, 1872,  until  October  10,  1894, 
when  she  made  the  deed  to  her  daughter 
Zenia,  her  coplaintiff,  and  who  is  the  real 
plaintiff  in  this  action.  The  deed  of  October, 
1894,  was  an  absolute  disaffirmance^  and  the 
only  disaffirmance,  so  far  as  this  record  dis- 
closes, by  Mrs.  Swindell  of  her  act  and  deed 
of  1871,  made  when  a  minor.  "A  deed  of 
bargain  and  sale  made  by  an  infant  is  avoid- 
ed by  his  executing,  upon  his  arrival  at  full 
age,  another  deed  of  the  same  kind,  and  for 
the  same  land,  to  a  different  person."  Ruffin, 
0.  J.,  in  Hoyle  v.  Stowe,  19  N.  G.  820.  Thore- 
is  no  confiict  with  We^s  v.  Wilkins,  1S4  N. 
G.  516,  47  S.  BL  24.  Three  years  after  ma- 
jority is  a  reasonable  time  within  which  an 
Infant  must  disaffirm  a  deed.  Where  the 
infant  is  under  the  disability  of  coverture, 
the  three  years  begin  to  run  when  the  dis- 
ability is  removed.  Mrs.  Swindell  was  under 
disability  of  coverture  in  1871,  when  a  minor, 
and  it  continued  up  to  the  time  of  the  trial 
in  the  court  below. 

8.  Does  the  act  of  February  18,  1899  (Acts 
1899,  p.  209,  c.  78)  bar  a  recovery  in  this 
action  by  plaintiff  Zenia  Gaskins?  We  think 
not  As  we  have  shown,  Mrs.  Swindell  dis- 
affirmed in  1894,  before  the  act  of  1899.  Ze- 
nia Gaskins  was  17  years  of  age  when  the 
deed  to  her  was  executed,  and  was  married^ 
and  an  infant,  both,  until  October,  1898.  The 
first  section  of  the  act  eliminates  married 
women  frcnn  those  saved  from  the  operation 
of  the  statutes  of  limitation  mentioned  In  the* 
act  But  for  the  second  section,  a  married 
woman  might  under  proper  facts,  be  barred 
at  the  end  of  three  years  from  the  ratifica- 
tion of  the  act  This  section  enacts  "that  in 
all  actions  commenced  after  the  ratification 
of  this  act  by  married  women  heretofore  pro- 
tected by  subsection  4  of  sections  148  and 
163  of  the  Gode,  in  which  the  defense  of  ad- 
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verse  possession  shall  be  relied  iip<»,  tlie 
time  completed  as  constituting  such  adverse 
possession  shall  not  Include  any  possession 
had  against  such  married  woman  prior  to  the 
passage  of  this  act"  It  is  clear  to  us  that 
there  is  nothing  in  the  act  of  1899,  or  any  stat- 
ute of  limitation,  which  bars  a  recovery  in 
this  action  by  the  plaintiff  Zenla  Gasklns. 

The  three  questions  we  have  briefly  dis- 
cussed are  the  only  ones  presented  in  the  rec- 
ord of  much  importance.  The  other  excep- 
tions are  without  merit 

The  Judgment  is  affirmed. 


(137  N.  C.  418) 

TATLOH  V.  PARKER. 

(Supreme  Court  of  North  Carolina.     Feb.  28, 

1905.) 

UBUBT— BEOOVBBT  OF  INTEBE8T  PAID— LIMITA- 
TIONS—AMOUNT  OF  BECOVEBT. 

1.  Under  Code,  fi  3836,  providing  that,  when 
more  than  6  per  cent  interest  has  been  paid* 
the  debtor  may  recover  twice  the  amount  of  in- 
terest paid  if  the  action  be  commenced  within 
two  years  after  the  uBurious  transaction,  the 
defense  that  the  action  was  not  brought  in  two 
years  is  available,  though  not  pleaded. 

[EM.  Note. — For  cases  in  point,  see  vol.  83, 
Cent.  Dig.  Limitation  of  Actions,  ft  678 ;  vol.  47, 
Cent  Dig.  Usury,  ft  29&] 

2.  Where  within  two  years  before  the  action 
a  usurious  payment  is  made,  and  afterward  a 
payment  of  legal  interest,  only  twice  the  amount 
of  the  usurious  payment,  and  not  twice  the  en- 
tire interest,  can  be  recovered,  but  both  usnry 
and  legal  interest  may  be  recovered  when  paid 
together,  and  not  merely  twice  the  usurious  part 
of  the  payment 

[Ed.  Note. — For  cases  in  point,  see  voL  47, 
Cent  Dig.  Usury,  $  424.] 

3.  Whether  the  payment  of  usnry  was  sug- 
gested by  the  creditor  or  debtor  is  immaterial. 

Appeal  from  Superior  Court,  Hertford 
County;   Hoke,  Jpdge. 

Action  by  Lee  Tayloe  against  C.  W.  Par- 
ker. From  a  Judgment  for  plaintiff  for  less 
than  his  demand,  he  appeals.    Reversed. 

Geo.  Cowper  and  Pruden  &  Pruden,  for 
appellant  Winborne  &  Lawrence,  for  ap- 
pellee. 

CLARK,  C.  J.  The  plaintiff  was  Indebted 
by  bond  In  the  snm  of  $580.  In  January, 
1895,  the  defendant,  at  the  plaintiff's  re- 
quest, purchased  the  bond  from  the  obligee 
therein,  upon  the  plalntiiTs  payment  to  de- 
fendant of  all  interest  then  accrued  and  a 
bonus  of  about  $35  for  further  extension. 
In  January,  1896,  the  legal  Interest  then  due 
was  paid.  On  2(>th  March,  1899,  the  defend- 
ant again  extended  the  debt  upon  payment 
of  the  sum  of  $1q0.O4,  which  Included  $50 
usury,  the  Interest  due  to  that  date  at  6  per 
cent  being  $106.04.  On  4th  February,  1901, 
the  defendant  again  extended  payment  upon 
receipt  of  $63,  being  the  amount  of  Interest 
then  due.  This  Is  an  action  to  recover  back 
double  the  above  sums  under  Code,  S  3836, 
which  provides  that,  when  a  greater  Interest 
than  6  per  cent  has  been  paid,  the  debtor 


or  bl8  legal  representatlye  ""may  recover 
back,  In  an  action  In  the  nature  of  an  action 
of  debt,  twice  the  amount  of  Interest  paid, 
provided  such  action  shall  be  commenced 
within  two  years  from  the  time  the  usurious 
transaction  occurred.**  The  payment  of  usury 
in  1895  was  beyond  the  two  years  prior  to 
the  beginning  of  this  action,  which  was  in- 
stituted on  4th  March,  1901,  and  need  not  be 
considered.  It  would  be  otherwise  under 
chapter  69,  p.  75,  Laws  1895,  but  that  stat- 
ute, by  Its  terms,  does  not  apply  to  this  case, 
as  the  bond  was  executed  before  its  passage. 
The  two-years  statute  was  pleaded,  and,  even 
if  It  had  not  been  pleaded,  the  defendant 
was  entitled  to  Its  protection.  Roberts  v. 
Ins.  Co.,  118  N.  0.  435,  24  S.  D.  780;  Carter 
V.  Insurance  Co.,  122  N.  C.  839,  80  S.  B.  841. 
T)ie  payment  of  $63  was  within  two  years, 
but  was  not  a  "usurious  transaction,"  only 
the  legal  Interest  then  due  being  paid.  This 
case  differs  from  Roberts  v.  Insurance  Co., 
supra,  where  the  court  gave  judgment  for 
double  the  entire  Interest  paid  in  two  years 
before  suit,  In  that  here  there  was  no  usury 
after  the  payment  of  20th  March,  1899^.  The 
payment  of  $156.04  on  20th  March,  1899,  was 
a  usurious  transaction,  for  the  legal  Interest 
then  due  was  only  $106.04,  and  It  occurred 
within  two  years  before  this  action  was 
brought  Under  the  clear  terms  of  the  stat- 
ute the  plaintiff  Is  entitled  to  recover  back 
double  the  entire  Interest  paid  at  that  time — 
1.  e.,  $312.08 — ^not  merely  double  the  usurious 
excess.  Smith  v.  B.  &  L.  Ass'n,  119  N.  C. 
255,  26  S.  E.  41;  Laws  1895,  p.  75,  c  69; 
Cheek  v.  B.  &  L.  Ass'n,  127  N.  O.  121,  37  S. 
B.  150.  The  evidence  Is  conflicting  whether 
the  debtw  solicited  the  extension  of  time 
upon  his  own  suggestion  of  a  bonus,  or 
whether  the  creditor  suggested  the  usury. 
Besides,  it  Is  Immaterial.  Falson  v.  Grandy, 
126  N.  C.  830,  36  S.  B.  276.  The  payment 
of  more  than  legal  Interest  was  in  either 
case  caused  by  the  debtor's  necessity,  and 
the  lawmaking  power  has  forbidden  It  un- 
der a  penalty  deemed  by  It  heavy  enough  to 
discourage  such  transactions  by  making  them 
unprofitable.  The  terms  of  the  statute  are 
identical  with  those  used  In  the  United 
States  Revised  Statutes,  §  5198  [U.  S.  Comp. 
St  1901,  p.  3493],  in  reference  to  usury  by 
national  banks,  to  which  the  federal  courts 
give  the  same  construction  placed  on  our 
statute.  Usury  laws  have  prevailed  among 
all  nations,  whether  "Greek  or  Barbarian." 
29  Am.  &  Eng.  Bnc  (2d  Ed.)  453.  At  com- 
mon law  the  taking  of  any  Interest  was  pun- 
ishable. 16  A.  &  E.  Bnc.  (2d  Ed.)  991.  Among 
the  Hebrews  It  ^an  forbidden  as  to  their 
brethren,  but  was  not  forbidden  as  to  Gen- 
tiles. Deuteronomy,  xxili,  19,  20.  A  very 
interesting  discussion  of  the  origin  and  his- 
tory of  usury  legislation  will  be  found  In 
Dunham  v.  Gould,  16  Johns.  367,  by  Chan- 
cellor Kent  (8  Am.  Dec.  323).  In  New  York 
the  charging  Interest  in  excess  of  6  per  cent. 
In  certain  cases  is  still  an  Indictable  offense 
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ander  a  recent  statute.  Tbe  whole  subject 
of  usury  Is  a  matter  of  public  policy,  rest- 
ing in  legislative  discretion,  and  the  courts 
have  no  concern  save  to  execute  the  law  as 
it  is  written.  The  charge  of  the  court  that 
the  plaintiff  could  recover  only  $100—i.  e., 
double  the  excess  of  interest  paid  20th 
March,  1899 — was  contrary  to  the  statute, 
which  authorized  the  recovery  of  double  the 
entire  interest  paid  at  the  time  of  the  usuri- 
ous transaction,  and  was  error. 

HOKE,  J.,  took  no  part  in  decision  of  this 


(122  Ga.  lU) 

GOODMAN  v.  STATE. 

(Supreme  Court  of  Georgia.     Jan.  27,  1906.) 

HOMICIDS  —  VOLUNTABT    MANSLAX70HTEB  —  IN- 
STBUCnONS— EVIDENCE— KISTBIAI*. 

1.  The  evidence  authorised  a  charge  on  the 
law  of  voluntary  manslaughter,  and  the  excep- 
tion taken  to  the  Instruction  given  in  reference 
to  that  offense  was  not  meritorious. 

2.  It  was  not  error  to  admit  in  evidence,  as 
res  gestoe,  the  declaration  of  the  deceased,  "Ob 
Lord!  my  poor  wife  and  children!**  made  as 
he  fell  from  the  fatal  wound.  Even  if  of  doubt- 
ful admissibility,  it  was  properly  permitted  to 
go  to  the  jurv,  in  order  that  they  might  con- 
sider what  lignt,  if  any,  it  threw  upon  the  con- 
dition of  the  mind  or  motives  of  the  deceased 
at  the  time  he  was  shot  (Simmons,  0.  J.,  dis- 
senting.) 

3.  Nor  was  it  error  to  refuse  to  grant  a  mis- 
trial on  account  of  the  improper  remark  of  the 
solicitor  general  In  his  argument  to  the  jury; 
he  having  expressly  withdrawn  it,  and  the  court 
having  instructed  the  Jury  not  to  consider  It. 

4.  The  charge  that  if  the  accused  was  the  ag- 
gressor, and  the  deceased  drew  his  club  only 
for  the  purpose  of  resisting  further  aggressions, 
this  would  not  be  sufficient  provocation  for  the 
homicide,  was  pertinent.  Furthermore,  such 
charge  was  given  while  the  court  was  instruct- 
ing the  jury  as  to  the  law  of  murder.  The 
verdict  being  for  voluntary  manslaughter,  the 
charge  was  not  harmful  to  the  accused,  even 
if  not  authorized  by  the  evidence  or  his  state- 
ment 

5.  If  a  party  have  knowledge  of  a  fact,  and 
the  same  can  be  proved  at  the  trial  by  evidence, 
a  new  trial  will  not  be  granted  on  the  ground 
that  other  evidence  of  the  fact,  claimed  to  be 
newly  discovered,  has  been  found  since  the  trial, 
unless  the  movant  satisfactorily  explains  why 
he  did  not  use  the  evidence  in  his  control  at 
the  time  of  the  trial. 

6.  The  evidence  authorized  the  verdict,  and 
the  court  did  not  abuse  its  discretion  in  re- 
fusing a  new  trial. 

(Syllabus  by  the  Oourt) 

Error  from  Superior  Court  Ohatham  C!omi- 
ty;  Geo.  T.  Gann,  Judge. 

W.  G.  Goodman  was  convicted  of  man- 
slaughter, and  brings  error.    Affirmed. 

W.  0.  (Goodman  was  Indicted  at  the  Oc^ 
tober  term,  1904,  of  Chatham  superior  court, 
for  the  murder  of  E.  O.  Zipperer.  On  the 
trial  the  state  introduced  only  one  witness, 
0.  M.  Malphus,  whose  testimony  was,  in 
brief,  as  follows:  On  September  29,  1904, 
Goodman,  Zipperer,  and  witness  were  all 
policemen  in  the  city  of  Savannah,  and  were 
all  mn,  duty  and  in  nniform  on  that  day. 


Goodman  and  Zipperer,  while  standing  at 
the  doorway  of  the  Union  Depot  in  Savair 
nah  on  that  day,  engaged,  in  a  conversation 
about  two  negroes,  one  a  boarding-bouse 
keeper,  and  the  other  a  drummer  for  a  sa- 
loon, who  met  trains  at  the  station.  The 
conversation  at  first  was  apparently  friend- 
ly; Zipperer  asserting  that  the  negroes  were 
causing  considerable  trouble  to  the  public^ 
and  also  to  the  policemen  on  duty  at  the  sta- 
tion, while  Goodman  expressed  the  opinl(» 
that  they  were  doing  no  harm.  "Zipperer 
said  he  would  run  them  In  or  drive  them 
away  whenever  they  came  there  when  he 
was  on  duty.  Goodman  said  that  he  would 
not  unless  they  were  obstructing  the  aide- 
walk — ^If  they  blocked  that  walk  he  would 
ran  them  off;  •  •  •  and.  In  the  conrae 
ot  the  conversation,.  Goodman  said  to  Zip- 
perer, 'You  got  no  sense.  If  you  bad  sense 
you  would  not  act  that  way.'  Zipperer  said, 
'I  have  as  much  sense  as  you  have.'  He 
[Goodman]  said,  'No;  you  have  not  half  as 
much.'  Zipperer  said,  'Yes;  I  have  as  mudi 
sense  as  you;'  and  Gk>odman  said,  'Yon  have 
not  such  a  damn  thing.' "  Witness,  seeing 
they  were  getting  out  of  humor,  stepped  be- 
tween them,  and  told  them  to  stop  that  non- 
sense, and  not  make  fools  of  themselves. 
Just  as  witness  stepped  between  them,  each 
"caught  the  other  by  the  collar.  Each  man 
had  his  hand  on  the  other  man."  Witness 
was  then  near  enough  to  shake  hands  with 
both  of  them.  Witness  could  not  say  which 
took  hold  of  the  other  first.  They  had  each 
other  by  the  coat  at  the  same  time.  Neither 
of  them  had  a  weapon  in  sight  at  that  time. 
About  the  time  they  took  hold  of  each  other 
and  witness  stepped  between  them,  Zipperer 
said,  "Take  your  hand  off  me."  Both  of 
them  had  their  coats  buttoned  up,  and,  as 
witness  stepped  between  them,  each  loosen- 
ed the  bottom  of  his  coat  and  stepped  back 
two  steps,  so  as  to  make  the  distance  be- 
tween them  8  or  10  feet  Zipperer  pulled 
his  club  from  his  left  hip  pocket,  and  had 
it  in  his  left  hand.  Goodman  pulled  his  pis- 
tol from  his  holster,  and,  "as  quick  as  he 
pulled  it  out,"  shot  Zipperer.  They  were 
still  about  8  or  10  feet  from  each  other. 
After  the  shot,  witness  grabbed  the  pistol, 
and,  after  something  like  a  half  minute,  suc- 
ceeded In  taking  it  away  from  Groodman. 
When  the  pistol  fired,  Zipperer  dropped  to 
his  knees  and  said,  ^'Oh!  my  wife  and  chil- 
dren r*  or,  "My  poor  wife  and  children!" 
He  said  this  about  a  second  after  the  pistol 
fired.  When  the  pistol  fired,  Zipperer  had 
nothing  in  his  right  hand.  When  he  fell 
from  his  knees  on  his  i)ack,  after  be  was 
shot,  witness  saw  a  part  of  the  barrel  of  his 
pistol  exposed  in  his  right  hip  pocket,  the 
barrel  pointing  upwards.  Zipperer  made  no 
effort  to  draw  his  pistol.  Goodman  and  Zip- 
perer both  had  on  sack  coats,  which  were 
long  enough  to  conceal  a  pistol  or  club  in 
the  hip  pocket.  They  both  began  to  unbut- 
ton their  coats  about  the  same  time.    Wit 
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ness  could  not  say  wbldi  began  ^flrst  Zlp- 
perer  drew  Ida  club  about  tbe  same  time 
Goodman  drew  his  pistol.  Witness  could 
not  say  which  was  drawn  first — ^the  club  or 
the  pistol.  Zipperer  had  the  club  tn  his  left 
hand  a  few  seconds  before  he  was  shot 
'*It  was  all  done  as  quick  as  a  wink."  Po- 
licemen in  Savannah  are  required  to  carry 
loaded  pistols.  The  shot  fired  by  Goodman 
killed  Zipperer. 

The  accused  introduced  no  testimony,  but 
made  the  following  statement:  "On  the  29th 
of  September  I  was  standing  in  the  drive* 
way  at  the  Union  Station,  talking  to  Officers 
Zipperer,  Malphus,  and  Sergeant  Davis.  We 
were  talking  there  about  negro  drummers 
around  the  depot  Officer  Zipperer  said  that 
he  would  arrest  them  every  chance  that  he 
got  I  told  him  tliat  there  was  no  use  to  do 
that,  that  a  man  could  handle  them  without 
arresting  them,  and  that  I  would  not  arrest 
them  unless  they  were  obstructing  the  side- 
walk. He  said  that  he  would.  I  said,  *Any 
man  can  handle  a  crowd  of  negroes  without 
arresting  them.'  He  said  he  could  not,  and 
I  said,  *You  can  if  you  have  any  sense.' 
He  said^  'You  are  a  God  damn  fool.'  So 
then  I  threw  my  left  hand  on  his  breast  and 
he  threw  liis  right  hand  to  my-  breast  and 
reached  with  his  left  hand  for  his  dub.  Mr. 
Malphus  stepped  between  and  pushed  us 
back,  and  said,  'Don't  have  a  fuss;'  and,  as 
Zipperer  stepped  back,  he  threw  his  hand 
to  Ills  right  hip  pocket  that  way  [indicating], 
and  tried  to  pull  his  gun.  It  seems  that  he 
made  a  second  attempt  As  I  seen  Malphus 
between  he  and  I,  I  tried  to  strike  him  on 
the  right  shoulder,  to  try  to  disable  him 
from  using  his  gun.  I  thought  he  was  going 
to  shoot  me,  is  the  reason  I  shot  him.  Mr. 
Malphus  asked  me  to  give  him  my  pistol 
I  still  held,  and  I  called  Malphus'  attention: 
*Don't  you  see  that  man  trying  to  shoot  meV 
He  then  took  the  pistol  sticking  out  of  Offi- 
cer Zipperer's  hip  pocket  about  that  posi- 
tion [indicating].  It  seemed  that  when  he 
pulled  at  it  the  hammer  caught  and  he 
couldn't  get  It  out  of  his  pocket  and,  as  he 
lay,  his  hand  dropped  away  from  the  pistol." 
Malphus  testified  in  rebuttal:  "I  didn't  hear 
Mr.  Zipperer  use  the  expression,  *You  are 
a  God  damn  fool.'    He  didn't  use  it" 

The  first  two  grounds  of  the  motion  for 
new  trial  were  that  the  verdict  was  con- 
trary to  law  and  the  evidence.  The  other 
grounds  were  as  follows: 

"(8)  The  court  erred  in  charging  the  Jury 
concerning  voluntary  manslaughter. 

''(4)  Because  the  court  erred  in  admitting, 
against  the  objection  of  defendant  then  and 
there  made,  that  the  evidence  was  irrelevant 
and  would  Illustrate  no  issue  in  the  case, 
testimony  from  the  witness  Malphus  that 
Immediately  after  the  deceased  had  been 
shot  and  had  fallen,  the  only  words  that  he 
uttered  were,  'Oh,  Lord!  my  poor  wife  and 
children  r 

**it)  Because  the  court  erred,  against  the 


objections  of  defendant's  counsel.  In  permit- 
ting the  s(^icltor  general,  in  his  argument 
to  the  jury,  to  comment  upon  this  language 
as  he  did  do  more  than  once. 

"(6)  Because  the  court  erred  In  not  de- 
daring  a  mistrial,  when  thereto  requested 
by  the  defendant's  attorneys,  because  of  the 
statement  made  by  the  solicitor  general  to 
the  jury  to  the  effect  that  the  deceased  had 
left  four  fatherless  children.  This  motion 
for  a  mistrial  was  made  after  the  solicitor 
general  had  for  the  fourth  time  mentioned 
this  as  a  fact  &Qd  as  a  part  of  an  earnest 
appeal  to  the  jury.  Up  to  this  time  nothing 
had  been  said  as  to  this  statement  by  the 
court  or  the  defendant's  attorneys.  When 
the  motion  tor  a  mistrial  was  made,  the 
solicitor  general  said  fie  would  withdraw  the 
remark,  and  the  couTt  Instructed  the  Jury 
not  to  consider  what  had  been  said  about 
four  fatherless  children.  The  court  overrul- 
ed the  motion  without  further  comment 
There  was  no  further  allusion  to  the  matter 
by  the  court 

"(7)  Because  of  the  prejudicial  statement 
by  the  solicitor  general,  set  forth  In  the 
sixth  ground,  in  his  argument  to  the  jury, 
several  times  made,  to  the  effect  that  the  de- 
ceased had  left  four  fatherless  children; 
there  being  no  evidence  as  to  this,  and  such 
a  statement  being  calculated  to  Injure  the 
defendant 

"(8)  Because  the  court  erred  in  charging 
the  jury  as  follows:  *If  you  believe  from  the 
evidence  that  the  defendant  was  the  ag- 
gressor, and  that  he  had  causelessly  laid 
hands  on  the  deceased,  and  if  you  believe 
that  after  this  the  deceased  drew  his  club, 
and  if  you  believe  that  this  was  an  act  of 
preparation  on  the  part  of  the  deceased  only 
to  resist  further  aggression,  in  that  event  the 
act  of  preparation  only,  if  such  you  find  it  to 
be,  cannot  be  alleged  by  the  accused  as  a 
sufficient  provocation  for  the  homicide;'  said 
charge  being  unauthorized  by  the  evidence. 
The  court  after  this  charge,  added:  'It 
may,  however,  be  considered  by  you,  along 
with  the  other  facts  and  circumstances  of 
the  case,  In  determining  whether  the  de- 
fendant acted  under  the  fears  of  a  reason- 
able man  in  what  you  may  find  he  did.' 

"(9)  Because  the  court  erred  in  charging 
the  jury  as  follows:  'It  should  be  volunta- 
ry manslaughter  If  you  are  satisfied  that 
the  facts  and  drcumstances  siu*rounding  the 
accused  were  such  as  to  exdte  the  fears  of 
a  reasonable  man  that  some  bodily  harm, 
less  than  a  felony,  was  Imminent  and  im- 
pending. It  would  be  murder  if  the  circum- 
stances were  not  such  as  to  excite  the  fears 
of  a  reasonable  man  that  he  was  in  any  se- 
rious danger  at  all.'  The  said  charge  being 
Illegal,  and  not  authorized  by  the  evidence 
or  the  theory  of  either  the  prosecution  or 
the  defense  during  the  argument;  the  de- 
fense contending  that  the  circumstances  were 
such  as  to  justify  the  fears  of  a  reasonable 
man  that  his  life  was  in  danger^  and  the 
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state  that  tbe  defendant  was  fullty  of  tbe 
offense  charged. 

"(10)  Because  of  the  new  evidence  dis- 
closed In  the  af&davitB  of  Samuel  Russell, 
Samuel  Thomas,  Henry  Jenkins,  Albert  L. 
Jones,  C.  O.  McBToy,  and  J.  H.  Herring, 
here  to  the  court  shown." 

Robt  li.  Coldlng  and  Adams  &  Adams,  for 
plaintiff  In  error.  W.  W.  Osborne,  SoL  Gen., 
for  the  State. 

FISH,  P.  J.  1.  The  law  of  voluntary  man- 
slaughter was  clearly  applicable  to  some 
phases  of  the  case.  There  was  evidence 
from  which  the  jury  could  find  that  there 
was  a  sudden  altercation  between  the  ac- 
cused and  the  deceased,  during  which  each 
caught  the  other  by  the  collar,  it  not  ap- 
pearing who  caught  the  other  first;  that, 
when  separated,  both  began  at  once  to  un- 
button their  coats  for  the  purpose  of  drawing 
weapons;  that  both  drew  weapons  about 
the  same  time  (the  accused,  a  pistol,  and 
the  deceased,  a  policeman's  club);  that  the 
accused  shot  the  deceased  immediately  aft- 
er drawing  the  pistol;  that  each  had  as- 
saulted the  other;  that  both  were  in  a  sud- 
den heat  of  passion,  and  there  was  a  mutual 
intention  to  fight  on  the  spot  If  such  were 
the  facts.  It  needs  no  argument  or  citation 
of  authority  to  sustain  the  proposition  that 
a  charge  on  the  law  of  voluntary  manslaugh- 
ter was  appropriate. 

We  are  also  of  the  opinion  that,  in  view 
of  the  evidence  and  tbe  statement  of  the 
accused,  the  charge  complained  of  In  the 
ninth  ground  of  the  motion  for  new  trial 
was  applicable.  The  portion  of  the  charge 
excepted  to  was:  "It  should  be  voluntary 
manslaughter  if  you  are  satisfied  that  the 
facts  and  circumstances  surrounding  the  ac- 
cused were  such  as  to  excite  the  fears  of  a 
reasonable  man  that  some  bodily  harm,  less 
than  a  felony,  was  Imminent  or  impending." 
Tbe  accused  shot  Just  as  the  deceased  had 
drawn  a  policeman's  club  from  his  pocket, 
and  had  it  in  his  hand.  What  his  purpose 
was  in  drawing  it,  and  what  he  intended  to 
do  with  it,  or  was  in  the  act  of  doing  with 
it,  was  for  the  jury  to  decide.  It  was  also 
for  them  to  judge  of  the  character  of  the 
club  as  a  weapon — ^whether  deadly  or  not; 
and,  if  the  deceased  was  about  to  assault 
the  accused,  the  character  of  the  assault-^ 
whether  less  than  a  felony  or  not  The  jury, 
considering  all  the  circumstances  of  the  case, 
might  have  believed  that  the  deceased,  aft- 
er the  separation,  still  intended  to  fight,  and 
when  shot  was  In  the  act  of  making  an  as- 
sault, and  that  such  assault  was  not  feloni- 
ous. 

2.  Did  the  court  err  in  admitting  in  evi- 
dence what  the  deceased  said  as  he  fell  after 
being  shot,  vis.,  "Oh,  Lord!  my  poor  wife 
and  children"?  The  contention  for  the  state 
Is  that  the  words  were  admissible  as  part  of 
the  res  gestse,  and  as  tending  to  show  the 


state  ot  mind  of  the  deceased  at  the  time 
he  was  sho't,  and,  as  the  accused  claimed  that 
the  deceased  was  the  aggressor,  that  he  was 
actuated  by  malice  toward  the  accused  and 
intended  to  do  him  harm,  that  the  exclama- 
tion of  the  deceased,  made  immediately  after 
he  was  shot,  and  as  he  fell  to  his  knees,  and 
before  a  change  of  mind  was  likely  to  have 
resulted.  Indicated  that  he  had  no  malice  in 
his  heart,  but  was  actuated  solely  by  motives 
of  self-defense  In  what  he  was  doing  when 
he  was  shot  On  the  other  hand,  the  conten- 
tion for  the  accused  is  that  the  words  did 
not  tend  to  illustrate  any  issue  in  the  case; 
that  they  shed  no  light  on  the  frame  of  mind 
of  the  deceased;  that  a  violent  man  might 
force  an  issue,  show  a  murderous  purpose, 
and  when  shot  down  might,  under  a  revul- 
sion which  may  come  In  the  twinkling  of  an 
^e,  refer  in  pathetic  terms  to  his  -wife  and 
children,  but  that  such  a  reference  could  not 
aid  the  jury  in  arriving,  at  the  truth  of  the 
case;  and  that  the  words  used  by  the  de- 
ceased In  the  present  case  did  not  tend  to 
show  that  when  shot  It  was  not  his  purpose 
to  kill  the  accused.  "Declarations  accom- 
pansring  an  act,  or  so  nearly  connected  there- 
with In  time  as  to  be  free  from  all  suspi- 
cion of  device  or  afterthought,  are  Omissible 
In  evidence  as  part  of  the  res  gestse."  Pen. 
Ck>de  1895,  |  098.  "Res  gestae  are  the  dr- 
cumstances,  acts,  or  declarations  which  grow 
out  of  the  main  fact,  are  contemporaneous 
with  it,  and  serve  to  illustrate  its  character.** 
"An  indispensable  characteristic  of  declara- 
tions Is  that  they  must  be  made  at  the  time 
of  the  act  done,  which  they  are  supposed  to 
characterize;  and,  further,  they  must  be  cal- 
culated to  unfold  the  nature  and  quality  of 
the  facts  they  are  intended  to  explain,  and  so 
to  harmonize  with  them  as  obviously  to  con- 
stitute one  transaction."  Carter  v.  Buchan- 
non,  3  Ga.  518;  Mltchum  v.  States  11  Ga.  615, 
623.  "Acts  are  pertinent  If  they  are  done 
pending  the  enterprise,  and  whilst  it  is  in 
continuous  progress  to  its  catastrophe,  and 
are  of  a  nature  to  promote  or  obstruct,  ad- 
vance or  retard,  or  to  evince  essential  motive 
or  purpose  in  reference  to,  it;  and  declara- 
tions are  pertinent  if  they  are  uttered  con- 
temporaneously with  pertinent  acts,  and 
serve  to  account  for.  Qualify,  or  explain  them, 
and  are  apparently '  natural  and  sponta- 
neous." Cox  V.  State,  64  Ga.  874,  87  Am. 
Rep.  76  (7).  There  are  many  other  decisions 
of  this  court  to  the  same  effect  In  Trav- 
elers' Ins.  Co.  V.  Sheppard,  85  Ga.  751,  12  S. 
E.  18,  it  was  said  that  the  Code  section  above 
quoted  introduces  no  new  rule,  and  reference 
is  approvingly  made  to  the  "luminous  and 
able  opinion  of  Judge  Nisbet  in  Mltchum  v. 
State,  11  Ga.  615."  "When  an  act  is  done, 
to  which  it  is  necessary  to  ascribe  a  motive, 
it  Is  always  considered  that  what  is  said  at 
the  time,  from  which  the  motive  may  be, col- 
lected, is  part  of  the  res  gestae."  Monroe  v. 
State,  6  Ga.  85.  We  are  not  prepared  to  hold 
that  the  sayings  or  exclamations  of  the  de- 
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ceased,  made  Immediately  after  he  was  abot, 
did  not  tend  to  show  the  state  of  his  inlnd 
towards  the  accused  Immediately  prior  there- 
to, or  that  they  were  not  calcnlated  to  illus- 
trate the  character  of  his  acts  Just  before  he 
was  shot.  We  therefore  rtile  that  the  comrt 
did  not  err  in  admitting  them.  At  most,  we 
think  it  could  only  be  said  that  their  admissi- 
bility was  doubtful,  and  it  has  long  been  the 
rule  in  this  state,  when  its  admissibility  is 
doubtful,  to  admit  it,  and  leave  its  weight 
and  e£Fect  to  be  determined  by  the  jury. 
Mitchell  y.  State,  71  Ga.  128;  Augusta  Fac- 
tory V.  Barnes,  72  Ga.  217,  53  Am.  Rep.  838; 
Dalton  V.  Drake,  75  Ga.  115;  Central  R.  Ck>. 
v.  Smith,  76  Ga.  209,  2  Am.  St  Rep.  81;  Gil- 
mer Y.  Atlanta,  77  Ga.  688;  Thompson  v. 
Thompson,  77  Ga.  700,  3  S.  El  261;  Savannah 
R.  Co.  V.'  Flannagan,  82  Ga.  579,  9  S.  E.  471, 
14  Am.  St  Rep.  183;  Western  R.  Co.  v. 
Young,  83  Ga.  512,  10  S.  B.  197;  Central  R. 
Co.  V.  Bernstein,  118  Ga.  175,  38  S.  E.  394. 

If  the  evidence  were  properly  admitted, 
then,  of  course,  counsel  for  the  state  had 
the  right  to  make  legitimate  comments  on  it 
in  his  argument  to  the  jury.  In  the  fifth 
ground  of  the  motion  for  new  tirial,  where 
complaint  was  made  because  the  court  al- 
lowed the  solicitor  general  to  comment  on 
the  evidence  we  have  been  considering,  it 
does  not  appear  but  that  his  comments  were 
entirely  legitimate. 

3.  It  was  not  error  to  refuse  to  grant  a 
mistrial  on  the  ground  that  the  solicitor 
general,  in  arguing  the  case  to  the  jury, 
stated  that  "the  deceased  had  left  four  fa- 
therless children."  It  Is  stated  in  the  mo- 
tion (sixth  ground)  that  the  "motion  for  a 
mistrial  was  made  after  the  solicitor  general 
had  for  the  fourth  time  mentioned  this  as  a 
fact,  and  as  part  of  an  earnest  appeal  to  the 
jury."  What  the  appeal  was,  does  not  ap- 
pear from  the  motion.  So  we  can  only  rule 
upon  the  question  made;  that  is,  whether 
the  court  erred  in  refusing  to  grant  a  mistrial 
because  of  the  statement  made  by  the  so- 
licitor general  that  "the  deceased  left  four 
fatherless  children."  It  appears  from  the 
motion  for  new  trial  that,  when  the  motion 
for  a  mistrial  was  made,  the  solicitor  gen- 
eral withdrew  the  objectionable  remark,  and 
that  the  court  instructed  the  jury  not  to  con- 
sider what  had  been  said  about  four  father- 
less children.  Whatever  influence  harmful 
to  the  accused  the  remark  of  .the  solicitor 
general  was  calculated  to  have  on  the  minds 
of  the  jury  was,  we  think,  removed  by  the 
positive  instruction  by  the  court  to  the 
Jury  on  the  subject 

4.  The  exception  to  the  charge  set  out  in 
the  eighth  ground  of  the  motion  was  not  well 
taken.  Considering  both  the  evidence  and 
the  statement  of  the  accused,  there  was  room 


tor  the  theory  that  the  accused  was  the  ag- 
gressor, and  that  the  deceased,  in  drawing 
his  club,  was  only  intending  to  resist  fur- 
ther aggressions.  Granting,  however,  that 
there  was  nothing  either  in  the  evidence  or 
the  statement  to  authorize  the  charge,  it 
would  not  be  cause  for  a  new  trial,  as  the 
court  instructed  the  jury  that  if  they  believ- 
ed such  theory  to  be  true,  then  the  drawing 
of  the  club  by  the  deceased  would  not  be  "a 
sufficient  provocation  for  the  homicide." 
The  court  was  then  dealing  with  the  law  of 
murder,  and,  as  the  verdict  was  for  volun- 
tary manslaughter,  this  instruction  on  the 
law  of  murder,  If  erroneous,  could  not  have 
been  harmful  to  the  accused,  and  was  not 
cause  for  a  new  trial. 

5.  The  alleged  newly  discovered  evidence 
was  not  cause  for  a  new  trial.  It  appears 
from  the  affidavit  of  counsel  for  the  accused 
that  three  of  the  six  witnesses  who  made 
affidavits  as  to  the  newly  discovered  evi- 
dence were  present  at  the  trial,  and  that 
counsel  for  the  accused  then  knew  what 
one. of  them  would  testify,  and  had  heard 
that  the  testimony  of  the  other  two  present 
would  be  favorable  to  the  accused.  It  fur- 
ther appears  that  the  other  three  witnesses, 
of  whose  testimony  neither  the  accused  nor 
his  counsel  had  any  intimation  prior  to  the 
trial,  would  testify  to  substantially  the  same 
facts  as  the  three  witnesses  present  at  the 
trial,  and  that  the  testimony  of  all  six  wit- 
nesses was  practically  the  same.  In  Nor- 
man V.  Goode,  121  Ga.  449,  49  S.  B.  268, 
it  was  held:  "A  party  is  bound,  at  his  per- 
il, to  submit  on  the  trial  all  competent  evi- 
dence in  his  favor  he  has  at  hand.  If  he 
had  knowledge  of  the  fact,  and  the  same 
could  have  been  proved  at  the  trial  by  evi- 
dence other  than  that  newly  discovered,  a 
new  trial  will  not  be  granted,  unless  the  ' 
movant  can  satisfactorily  explain  why  he 
did  not  attempt  to  use  the  evidence  then  at 
hand."  No  satisfactory  reason  was  given 
in  the  present  case  why  the  accused,  did  not 
attempt  to  use  the  evidence  of  the  three  wit- 
nesses present  at  the  trial.  It  is  due  to 
counsel  who  appeared  for  the  accused  be- 
fore this  court  to  say  that  he  candidly  stat- 
ed in  his  argument  that  in  his  opinion  the 
alleged  newly  discovered  evidence  was  not 
of  itself  sufficient  cause  for  the  grant  of  a 
new  trial. 

6.  The  evidence  authorized  the  verdict  and 
the  court  did  not  abuse  its  discretion  in  re- 
fusing a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

SIMMONS,  C.  J.  I  concur  in  the  judg- 
ment but  dissent  from  the  view  expressed 
in  the  second  headnote. 
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NEWMAN  et  al.  ▼.  KAY  «t  aL 

(Supreme  Court  of  Appeals  of  West  Yirginla. 

Feb.  7,  1905.) 

VENDOR  AND  FTTBCHASEB— CONTRACT  OF  SAUB^ 
PAROL  EVIDENCE— SALE  IN  OB0S8— EXCESS- 
ACTION   BY  VENDOR— MISTAKE— RESCISSION. 

1.  A  contract  for  the  sale  of  a  tract  of  land, 
or  a  deed  conveying  a  tract  of  land,  Bpecifyinf 

the  quantity  by  the  worda  "containing  

acres"  (giving  the  number),  and  reciting  a  price 
which  is  an  exact  multiple  of  the  number  of 
acres  so  mentioned,  is  presumed  to  be  a  con- 
tract of  sale  of  the  tract  in  gross,  but  is  ambigu- 
ous on  its  face  as  to  whether  it  is  a  contract  of 
■ale  In  gross  or  of  sale  by  the  acre;  and  parol 
evidence  of  th«  circumstances  which  surrounded 
the  parties,  and  their  situation,  when  the  con- 
tract or  deed  was  made,  and  the  conduct  of  the 
parties  in  carrying  the  contract  into  execution, 
18  admissible  as  an  aid  in  interpreting  such  con- 
tract or  deed. 

2.  Whether  a  deed  reciting  $4,800  as  the  price 
of  a  tract  of  land  thereby  conveyed,  and  describ- 
ing it  by  metes  and  bounds,  and  as  ''containing 
2CI0  acres  and  37  sauare  poles,"  is  ambiguous  on 
its  face  as  to  whetner  the  sale  was  in  gross  or 
by  the  acre,  qusre? 

3.  A  case  in  which  the  admissible  parol  evi- 
dence Is  held  insufficient  to  prove  that  a'  con- 
tract of  sale  of  land  was  by  the  acre ;  the  deed 
being  treated  as  ambiguous  on  its  face  as  to 
whether  the  sale  was  in  gross  or  by  the  acre. 

4.  As  to  the  vendor,  every,  sale  of  land  in 
gross  is  a  contract  of  hazard  as  to  the  quantity 
of  the  tract  or  tracts  sold,  and  he  cannot  re- 
cover, on  the  contract,  either  at  law  or  in  equity, 
compensation  for  an  excess  therein  above  the 
quantity  which  the  tract  or  tracts  were  at  the 
time  of  the  sale  supposed  to  contain.  Nor  can 
he  have  rescission  of  the  contract  on  the  ground 
of  mutual  and  innocent  mistake  as  to  the  quan- 
tity, resulting  in  a  considerable  excess,  when 
both  parties  have  been  ignorant  of  the  area  of 
the  land,  and  free  from  fraud  in  the  execution 
of  the  contract. 

5.  In  so  far  as  they  hold  that  a  contract  of 
sale  of  land  in  gross  may  be  rescinded  on  the 
ground  of  a  mutual  and  innocent  mistake  as  to 
the  quantity  of  land  in  the  tract  sold,  resulting 
in  a  large  excess  or  deficiency,  no  other  ground 
for  relief  being  shown,  Western  Mining  &  Man- 
ufacturing Co.  V.  Peytona  Gannel  Coal  Co.,  8 
W.  Va.  &6,  Crislip  v.  Cain,  19  W.  Va.  438, 
Hansford  v.  Coal  Co.,  22  W.  Va.  70,  and  Pratt 
V.  Bowman,  17  S.  B.  210,  37  W.  Va.  715,  are 
disapproved  and  overruled. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Fayette  Coun- 
ty; J.  M.  McWhorter,  Judge. ' 

Bill  by  W.  C.  Newman  and  others  against 
James  Kay  and  others.  Decree  for  plaintiffs, 
and  defendants  appeal.    Reversed. 

Payne  &  Hamilton  and  Brown,  Jackson  & 
Knight,  for  appellants.  C.  W.  Dillon  and  A. 
N.   Campbell,   for  appellees. 

POPFBNBARGBR,  J.  Whether  a  certain 
sale  of  real  estate,  the  contract  having  been 
executed  by  conveyance  and  payment  of  all 
the  purchase  money,  was  a  sale  by  the  acre 
or  in  gross,  is  the  first  question  presented  in 
this  case;  and,  it  being  held  to  have  been 
a  sale  in  gross,  the  second  is  whether  the  sale 
can  be  rescinded,  in  equity,  on  the  ground  of 
a  considerable  excess,  found  upon  surveying 
the  tract  of  land,  both  parties  having  been 


Igni^rant  at  the  time  of  the  sale  of  the  quan- 
tity of  the  land,  and  both  being  entirely  free 
from  any  fraud  or  misrepresentation  as  to 
quantity. 

In  1884  W.  W;  Newman,  a  resident  of  Vir- 
ginia, died  seised  of  a  tract  of  land  in  Fay- 
ette county,  this  state,  described  in  his  deed, 
by  metes  and  bounds,  as  containing  200  acres 
and  87  poles,  and  leaving  his  widow  and  two 
sons  surviving  him.  On  the  23d  day  of  Octo- 
ber, 1895,  the  widow  and  sons  conveyed  the 
land  to  James  Kay  in  consideration  of  ^- 
800,  ef  which  $1,000  was  paid  in  cash,  and 
for  the  residue  of  which  the  purchaser  exe- 
cuted his  four  negotiable  notes,  in  equal 
amounts,  payable  in  one,  two,  three,  and  four 
years.  This  deed  described  the  land  there- 
by conveyed  In  the  exact  language  used  in 
the  old  deed  by  which  it  had  been  conveyed 
to  W.  W.  Newman  in  1874,  and  reserved  a 
vendor's  lien  for  the  unpaid  purchase  money. 
Some  time  afterwards  Kay  had  the  land  sur- 
veyed, and  found  that  the  tract  contained 
272.2  acres,  and  had  the  landbook  corrected 
accordingly.  Knowledge  of  this  excess  of 
72  acres  having  come  to  the  Newmans,  they 
caused  a  notice  to  be  served  on  Kay  on  the 
26th  day  of  October,  1900,  reciting  the  dis- 
covery of  the  excess;  claiming  they  had  sold 
by  the  acre,  in  Ignorance  of  the  quantity; 
demanding  payment  for  the  excess  at  the 
contract  price  of  $24  per  acre,  or  a  rescission 
of  the  sale;  and  averring  their  readiness  and 
willingness  to  repay  the  purchase  money, 
with  Interest  Kay  having  refused  to  do  el> 
ther,  they  brought  this  suit,  alleging  In  their 
bill  the  facts  relating  to  the  sale  hereinbe 
fore  set  out,  and,  in  addition  thereto,  that  at 
the  time  the  deed  was  executed  they  believed 
the  tract  contained  only  the  quantity  men- 
tioned in  the  deed,  and  so  represented  to  J. 
M.  Richards,  who  negotiated  and  consummat- 
ed the  sale;  that  at  the  time  they  did  not 
know  it  contained  a  larger  quantity;  and 
that  they  were  informed  and  believed  said 
Richards  and  Kay  accepted  the  deed  with 
the  understanding  that  the  quantity  of  land 
was  as  stated  in  the  deed.  A  few  days  be- 
fore the  deed  was  executed,  the  Newmans 
executed  to  Richards,  **his  heirs  and  assigns,** 
an  option  on  the  land  for  20  days  at  the  price 
of  $24  per  acre,  describing  the  tract  as  con- 
taining, by  estimation,  200  acres;  and  the  bill 
sets  up  the  option,  and  alleges  that,  when 
Richards  came  and  negotiated  for  it,  he  r^>- 
resented  that  he  desired  to  purchase  the  land 
for  some  person  other  than  himself,  whose 
name  he  did  not  disclose.  It  is  further 
shown  that  Richards  returned  to  Yirginla  a 
few  days  after  the  execution  of  the  option, 
with  the  deed  prepared  to  be  executed  by  the 
Newmans,  conveying  the  land  to  Kay,  which, 
it  is  charged,  he  represented  to  be  in  exact 
conformity  with  the  terms  and  stipulations 
of  the  option,  exc^t  that  it  set  forth  tlie 
aggregate  amoimt  of  purchase  money,  in- 
stead of  specifying  the  price  per  acre,  and 
that  this  variance  was  discussed  at  the  time 
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of  the  execQtloii  of  the  deed,  and  the  plain- 
tiffs were  assiired  that  the  deed  was  In 
substantial  confonnlty  with  the  option.  The 
option,  the  notice  served  on  Kay,  and  copies 
of  the  deed  to  Kay  and  the  deed  to  W.  W. 
Newman  are  exhibited  with  the  bilL  It  Is 
further  alleged  that  Kay  has  leased  the  land 
to  Frank  Lyman,  who  is  made  a  defend- 
ant,  for  the  purpose  of  mining  and  removing 
the  coal  underlying  it,  and  that  Lyman  has 
re-leased  it  to  the  Low-Moore  Iron  Ck»npany, 
but  that  none  of  the  coal  had  been  mined  at 
the  time  of  the  institution  of  the  suit;  and 
plaintiffs  aver  their  willingness,  in  case  the 
sale  shall  be  rescinded,  to  carry  out  the 
terms  of  the  lease  made  to  Lyman  and  the 
one  made  by  Lyman  to  the  iron  comj^anj. 
The  prayer  is  tiiat  Kay  be  required  to  pay 
plaintiffs  for  said  excess  at  $24  per  acre, 
with  interest  from  the  date  of  the  deed,  or 
that  the  sale  and  deed  be  rescinded,  and 
that  they  may  have  general  relief. 

Kay  demurred  to  the  bill,  and,  his  demur- 
rer being  overruled,  he  answered,  denying 
that  Richards  was  his  agent  in  the  matter 
of  the  purchase,  and  averring  that  he  pur- 
chased from  Richards  for  the  sum  of  $5,440, 
giving  him  $644  in  addition  to  the  $4,800 
paid  to  the  Newmans;  that  he  bad  no  notice 
or  knowledge  of  the  option;  that  Richards 
acted  for  himself,  and  represented  that  he 
had  authority  to  sell,  and  procured  and  de- 
livered the  deed  as  aforesaid;  that  the  sale 
was  one  in  gross,  the  land  having  been  pur- 
chased by  the  defendant  to  solidify  his  hold- 
ings of  surrounding  lands,  and  irrespective 
of  its  acreage;  that  such  was  the  inducement 
and  understanding  of  the  parties;  that  the 
quantity  of  the  land  was  easily  ascertainable, 
and  could  easily  have  been  known  by  plain- 
tiffs, had  they  exercised  ordinary  care;  that 
they  had  conveyed  by  the  description  and 
statement  of  quantity  contained  in  the  deed 
to  W.  W.  Newman;  that  the  defendant,  upon 
the  faith  and  credit  of  said  purchase,  had 
expended  large  sums  of  money,  whereby  the 
property  had  been  greatly  enhanced  in  value, 
and  sold  to  third  parties,  who  had  made 
further  heavy  expenditures  on  account  there- 
of, in  consequence  of  which  the  plaintiffs 
were  barred  by  laches;  that  the  plaintiffs 
sold  and  received  pay  for  the  exact  quantity 
purchased  and  paid  for  by  W.  W.  Newman, 
wherefore  his  vendors,  if  anybody,  were  en- 
titled to  pay  for  the  excess;  that  defendant 
had  made  large  expenditures  in  rendering 
said  tract,  and  others  near  to  or  adjoining  it, 
valuable  and  accessible  to  market,  and  ef- 
fected a  coal  lease  thereon,  with  an  option 
of  purchase,  to  Frank  Lyman,  who  assigned 
it  to  the  Low-Moore  Iron  Company,  and  sale 
of  the  land  was  afterwards  consummated, 
and  that,  in  the  event  of  a  rescission,  the 
parties  cannot  be  placed  in  statu  quo,  where- 
fore, and  because  of  the  laches  of  complain- 
ants, if  they  ever  had  any  right,  a  court  of 
equity  cannot  entertain  their  suit  Although 
denying  the  right  of  the  plaintiffs  to  have  re- 


scission, the  respondent  asks  that,  in  case 
the  court  shall  be  of  opinion  that  the  com- 
plainants are  entitled  to  such  relief,  he  may 
be  permitted  to  pay  for  the  excess. 

Depositions  were  taken  and  filed  by  both 
parties,  and  on  the  hearing  the  court  pro- 
nounced a  decree  in  favor  of  the  plaintiffs 
for  $2,341.44,  awarding  execution  therefor, 
and  granting  the  plaintiffs  leave  for  further 
proceedings  against  the  land,  should  said 
sum  and  the  costs  be  not  paid.  From  this 
decree,  Kay  has  appealed. 

As  the  rights  and  liabilities  of  the  parties 
to  a  sale  of  real  estate  by  the  acre  materially 
differ  from  those  arising  out  of  a  sale  in 
gross,  it  becomes  necessary  to  determine  in 
the  first  instance  whether  the  sale  now  under 
consideration  was  by  the  acre  or  in  gross. 
The  principles  governing  the  construction  of 
deeds  and  contracts  of  «ale8  of  real  estate 
are  exhaustively  considered  and  accurately 
defined  in  the  case  of  Crislip  v.  Gain,  19  W. 
Ya.  438.  In  reaching  his  conclusions,  Judge 
Green,  who  delivered  the  able  opinion  of  the 
court  in  that  case,  reviewed  and  analyzed  all 
the  Virginia  decisions,  as  well  as  all  the  lead- 
ing cases  decided  by  other  coturts,  and  th^ 
principles  deduced  by  him  from  them  were 
embodied  in  the  syllabus  of  the  case  and  de- 
clared to  be  sound  law.  As  tested  by  those 
rules  and  principles,  the  contract  of  sale  evi- 
denced by  the  deed  from  the  Newmans  to 
Kay  is  a  contract  of  sale  in  gross.  So  much 
of  point  18  of  the  syllabus  as  relates  to  the 
rule  for  determining  what  is  a  sale  In  gross 
reads  as  follows:  "If  the  vendor  by  his  writ- 
ten contract  agrees  to  convey,  or  by  his  deed 
does  convey,  for  a  specified  price,  a  tract  of 
land,  described  by  metes  and  bounds  or  oth- 
erwise, with  the  words  added,  'containing  a 
specified  number  of  acres,'  this,  on  the  face 
of  such  contract  or  deed,  is  a  contract,  not 
by  the  acre,  but  in  gross,  and  without  any 
Implied  warranty  of  the  quantity.  •  •  • 
And  if,  in  addition  to  the  exact  spedflcatlon 
of  the  quantity  of  the  land,  the  contract  or 
deed  on  its  face  shows  that  the  price  to  be 
paid  for  the  land  is  a  multiple  of  the  num- 
ber of  acres  specified,  this  would  render  the 
deed  ambiguous,  as  to  whether  it  was  a  con- 
tract in  gross  or  by  the  acre."  In  point  19 
the  effect  of  ambiguity  in  the  contract  or 
deed,  resulting  from  the  circumstance  of  the 
mathematical  relation  of  the  price  to  the 
number  of  acres,  is  stated  as  follows:  *'If 
such  deed  or  contract  is  rendered  ambiguous 
on  its  face  in  the  manner  just  spoken  of,  the 
court,  for  aid  in  interpreting  the  same,  may 
consider  parol  evidence  of  the  circumstances 
which  surrounded  the  parties,  and  their  situa- 
tion, when  the  contract  or  deed  was  made, 
and  also  the  conduct  of  the  parties  in  carry- 
ing the  contract  into  execution;  but  the  court 
can  consider  no  other  sort  of  parol  evidence, 
such  as  the  declaration  of  the  parties  before, 
at  the  time  of,  or  after  the  execution  of  the 
deed  or  contract;  nor  can  the  court  call  in 
aid  any  kind  of  parol  testimony  to  alter,  ex- 
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plain,  or  modify  the  written  contract  or  deed, 
tf  it  is  onambiguous  on  its  face." 

This  deed  states  the  whole  amount  of  pur- 
chase money  at  $4,800,  and  then  conveys  and 
describes  the  land  in  the  following  terms: 
**The  said  F.  B.  Newman,  W,  C5.  Newman 
and  B.  W.  Newman  do  grant  unto  the  said 
James  Kay  all  the  following  real  property, 
situate,'^'  etc.  (giving  its  location  and  metes 
and  bounds),  ''containing  200  acres  and  thir- 
ty-seven square  poles.**  It  specifies  the  ag- 
gregate price  and  the  number  of  acreA.  No 
account  is  taken  of  the  37  square  poles,  near- 
ly a  quarter  of  an  acre,  which  would  have 
been  nearly  $6~a  very  insignificant  sum,  to 
be  sure,  and  in  itself  unworthy  of  notice — 
but  tbe  inquiry  here  is  for  the  legal  effect  of 
the  terms  used  in  the  deed.  It  is  from  them 
that  the  intention  of  the  parties  is  to  be  as- 
certained, if  posslblei  Upon  such  an  Inquiry, 
a  single  wor(l  or  a  fact  very  Insignificant  in 
itself  often  determines  the  construction, 
without  regard  to  the  magnitude  of  the  in- 
terest dependent  upon  it.  The  decision  of 
tlie  question  whether  the  slight  variation 
might  be  disregarded,  and  the  deed  held  to 
be  ambiguous  on  its  face  as  to  whether  the 
sale  was  by'  the  acre  or  in  gross,  however, 
for  reasons  presently  to  be  given,  is  unnecea- 
aary,  and  would  be  without  practical  value 
as  a  precedent,  since  the  variance  from  the 
multiple  rule  is  peculiar  in  its  nature,  and 
unlikely  to  occur  often,  if  ever,  again. 

If  the  ambiguity  of  the  deed  on  its  face  be 
conceded,  the  admissible  evidence  is  wholly 
InsufQcient  to  establish  a  sale  by  the  acre. 
Much  of  it  consists  of  declarations  of  inten- 
tion which  could  not  be  admitted  at  all.  On- 
ly the  circumstances  which  surrounded  the 
parties  and  their  situation  at  and  before  the 
making  of  the  contract,  and  their  conduct  in 
canring  it  into  exeoution,  can  be  considered. 

Kay  knew  nothing  about  the  quantity  of 
the  land,  nor  had  he  anything  to  do  with  the 
Newmans  personally.  He  never  saw  them 
or  corresponded  with  them.  They  lived  near 
Richmond,  and  knew  nothing  about  the  quan- 
tity of  the  land,  except  that  their  deed 
called  for  200  acres  and  87  poles.  All  com- 
munication between  the  Newmans,  on  the 
one  side,  and  Kay,  on  the  other,  were  had 
through  Richards.  He  says  he  had  purchas- 
ed some  property  for  Kay  in  the  neighbor- 
hood of  the  land  in  question,  and  showed  him 
a  map  of  the  Newman  land,  and  suggested 
that  its  situation  with  reference  to  lands  pur- 
chased or  negotiated  for  by  Kay  made  it 
desirable  property  for  liim,  whereupon  Kay 
told  him  to  buy  it  if  he  could,  and  that  he 
then  corresponded  with  the  Newmans,  who 
said  they  would  sell  it  at  $25  per  acre.  Then, 
as  claimed  by  Richards,  he  went  to  Kay,  and 
offered  it  to  him  at  $30,  and  was  told  to  go 
on  and  get  it,  whereupon  he  went  to  Rich- 
mond and  persuaded  the  owners  to  give  him 
the  option  her^nbefore  described  at  $24  per 
acre;  came  back  with  it;  showed  it  to  Kay; 
offered  to  do  what  was  right  with  him  about 


the  land;  received  from  Kay  $600  or  $700 
to  g6  back  to  Richmond  and  close  the  con- 
tract under  the  option,  and  a  letter  from 
Kay  to  Kay*s  attorney  at  FayetteviUe  to 
draft  tbe  deed  and  notes  and  a  deed  of  trust 
to  secure  the  deferred  payments,  which  was 
done;  took  the  papers  back  to  Kay,  who, 
with  his-  wife,  acknowledged  the  deed  of 
trust,  and  delivered  the  deed,  trust  deed,  bis 
four  notes,  and  his  check  to  Richards,  who 
took  these  papers  to  Richmond,  and  procured 
the  execution  of  the  deed,  and  brought  it 
back  to  Kay.  Kay  denies  that  he  ever  had 
possession  of  the  option,  and  the  testimony 
of  Richards  imports  no  more  than  that  he 
saw  it  He  also  denies  having  told  Richards 
to  buy  the  land.  But  he  says  he  told  him  he 
might  buy  it  of  him  if  he  bought  It;  that 
Richards  went  to  Richmond,  and  either  wrote 
or  telegraphed  that  it  would  require  a  certain 
amount  of  money  to  buy  the  property,  to 
which  he  replied  that  he  did  not  want  it  at 
that  price,  and  would  have  notliing  more  to 
do  with  it;  and  that  Richards,  after  return- 
ing, came  to  see  him  again,  saying  he  had 
tried  in  vain  to  sell  to  others,  and  his  option 
was  about  to  expire,  whereupon  he  gave  him, 
or  agreed  to  give  him,  $600  for  his  bargain 
in  the  land,  without  ever  having  seen  the 
option,  which  arrangement  was  afterwards 
consummated,  as  lias  been  stated.  He  de- 
nies that  Richards  was  his  agent,  that  he 
purchased  by  the  acre,  and  that  he  accepted 
or  adopted  the  Richards  option.  There  is  no 
pretense  that  the  option  was  ever  assigned  to 
him,  or  accepted  by  him  so  as  in  any  manner 
to  bind  him.  The  Newmans  say  they  had 
no  intention  of  selling  otherwise  than  by  the 
acre;  that  Richards  told  them  he  was  buy- 
ing for  another  person,  whose  name  he  did 
not  disclose;  and  that  when  he  came  back 
with  the  deed  they  rather  objected  to  it  as 
not  conforming  in  terms  to  the  option,  but 
were  assured  by  Richards  that  it  was  in  sub- 
stance the  same. 

A  great  deal  of  this  evidence  could  not  be 
considered.  Declarations  of  parties  as  to  in- 
tentions are  inadmissible.  Kay  was  engaged 
in  the  effort  to  buy  or  get  control  of  several 
adjoining  tracts  of  coal  lands,  with  the  view 
to  obtaining  enough  in  a  body  to  enable  him 
to  make  an  advantageous  sale  to  some  per- 
son desiring  to  engage  in  mining  on  an  ex- 
tensive scale,  and  the  Newman  lands  were 
found  to  be  desirable  for  combination  with 
others  which  he  had  bought  or  contemplated 
buying.  He,  no  doubt,  wanted  them,  and 
would  have  made  the  contract  by  the  acre, 
had  that  been  insisted  upon;  but  there  is  no 
evidence  that  his  attention  was  ever  called 
to  the  distinction  between  the  two  kinds  of 
contract,  unless  his  very  slight  connection 
with  the  option  may  be  said  to  have  had 
that  effect  That  option  stands  upon  a  foot- 
ing very  different  from  a  contract  of  sale  be- 
tween the  Newmans  and  Kay.  Had  Kay 
been  a  party  to  it  he  would  not  have  been  in 
any  sense  bound  by  it  to  take  the  land  on  the 
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terms  therein  stated  or  any  others.  While  It 
bound  the  owners  of  the  land  to  sell,  It  did 
not  bind  the  holder  to  purchase.  As  to  the 
latter,  it  was  a  mere  proposal  to  sell.  But  it 
was  not  even  a  proposal  as  to  Kay.  Under 
it  Richards  had  the  exclusive  right  to  pur- 
chase, and  that  right  was  never  assigned  to 
Kay.  The  option  was  the  proposal  of  the 
Newmans  to  sell  to  Richards  or  his  assignees. 
The  delivery  to  the  Newmans  of  the  check, 
notes,  deed  for  execution,  and  deed  of  trust 
was  Kay's  proposal  to  buy  the  land.  On  the 
whole,  there  appears  to  be  nothing  in  the  cir- 
cumstances, situation,  or  conduct  of  the  par- 
ties indicating  that  the  deed  was  intendjed  ta 
be  other  than  what  on  its  face  It  appears  to 
he.  They  ignored  In  their  settlement  the  37 
poles — a  fact  which  argues  slightly  in  favor 
of  a  sale  In  gross. 

This  view  is  strengthened  by  the  circum- 
stance of  the  conduct  of  the  grantors  both 
before  and  after  the  sale.  They  were  con- 
tent to  rely  upon  the  representation  as  to 
quantity  in  the  old  deed  under  which  they 
held.  Neither  before  nor  after  did  they  cause 
any  survey  to  be  made.  It  nowhere  appears 
that  any  Inquiry  as  to  the  actual  quantity  of 
land  was  ever  made  "by  them.  This  conclu- 
sion is  in  exact  accord  with  that  of  this  court 
in  Hansford  y.  Goal  Co.,  22  W.  Va.  70.  In 
that  case  the  deed  specified  $8,000  as  the 
price,  and  400  acres  as  the  quantity  of  the 
land.  The  analysis  of  the  admissible  evi- 
dence, as  given  by  Judge  Snyder  in  the  opin- 
ion of  the  court.  Is  as  follows:  "Was  this  a 
sale  In  gross?  It  is  prima  facie  such  ^ale, 
but  inasmuch  as  It  appears  on  the  face  of  the 
deed  that  the  consideration  is  an  exact  mul- 
tiple of  the  number  of  acres  specified  there- 
in, the  deed  is  thereby  gendered  ambiguous 
as  to  whther  It  was  in  fact  intended  by  the 
parties  to  be  a  sale  in  gross  or  by  the  acre; 
and  whether  it  is  the  one  or  the  other  must 
be  determined  by  the  parol  evidence  of  the 
circumstances  surrounding  the  parties,  their 
situation  at  the  time  of  the  sale,  and  their 
subsequent  conduct  in  carrying  it  into  execu- 
tion. This  evidence,  which  has  been  herein- 
before fully  stated,  in  my  judgment,  not  only 
fails  to  rebut  the  presumption  of  a  sale  in 
gross  arising  from  the  face  of  the  deed,  but 
It  clearly  establishes  the  fact  that  it  was  In- 
tended and  understood  to  be  such  by  the  par- 
ties at  the  time  It  was  made.  The  conduct 
of  the  parties  can  be  reconciled  to  no  other 
conclusion.  They  knew  at  the  time  that  the 
land  had  been  located  by  protraction,  that  It 
had  never  been  actually  surveyed,  that  con- 
structive or  protracted  surveys  are  proverbi- 
ally uncertain  in  quantity,  and  that  almost 
all  old  surveys  exceed  the  quantity  they  call 
for.  The  sale  was  for  cash.  The  deed  was 
delivered  and  the  money  paid  without  any 
Remand  for  a  survey  by  either  party,  or  any 
provision  or  agreement  made  for  a  future  sur- 
vey. No  survey  was  made  or  required  by  the 
grantors  subsequent  to  the  sale,  and  none 
made  by  the  grantees  until  five  years  after, 
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when  one  was  made  by  the  latter  for  their 
own  use,  without  any  reference  to  the  pur- 
chase. The  vendors  never  claimed  or  de- 
manded pay  for  any  surplus  land  until  April, 
1876,  when  by  their  cross-bill  in  this  cause 
they  for  the  first  time  asserted  a  claim  for 
pay  for  such  surplus,  without  even  their  mak- 
ing, so  far  as  the  record  shows,  any  personal 
demand  for  such  pay.  Considering  these 
facts  and  circumstances,  the  conclusion  is  in- 
evitable to  my  mind  that  it  was  fully  under-  , 
stood  and  Intended  by  the  parties  that  said 
sale  should  be  treated  as,  and  that  it  was  in 
fact,  a  sale  In  gross,  and  not  by  the  acre." 

Such  being  the  character  of  the  sale,  no 
action  or  suit,  at  law  or  in  equity,  based 
upon  the  contract,  for  the  recovery  of  com- 
pensation for  the  excess,  can  be  maintained. 
The  grantee  obligated  himself  to  pay  $4,800, 
and  no  more.  He  did  not  agree  to  pay  a  cer- 
tain sum  for  each  acre  of  land  that  might  be 
found  in  the  tract,  but  to  pay  a  lump  sum  for 
the  tract  of  land.  It  is  not  suggested  or  pre- 
tended that  there  was  any  fraudulent  act  on 
the  part  of  the  grantee  operating  as  an  in- 
ducement to  the  grantors  to  enter  into  the 
contract,  or  In  any  other  way  injuring  them. 
Whether  knowledge  bf  the  excess  on  Kay's 
part,  fraudulently  concealed  from  the  gran- 
tors, would  give  a  right  of  action  against  him 
as^  for  a  deceit,  need  not,  therefore,  be  con- 
sidered. It  would  be  preposterous  to  say  that 
an  innocent  mistake  on  his  part,  shared  in 
by  the  grantors,  is  a  wrong  which  would  give 
a  right  of  action  to  them  against  him.  Hence 
so  much  of  the  bill  as  seeks  compensatlofi  for 
the  excess  is  wholly  without  any  foundation 
in  law  or  equity.  A  mutual  mistake,  result- 
ing in  the  making  of  a  contract  which  would 
not  have  been  made,  had  the  parties  pos- 
sessed full  Information,  does  not  authorize  the 
court  to  make  such  a  contract  for  them  as 
they  might  have*  made.  It  cannot  be  assumed 
that  they  would  have  made  any  contract  at 
all,  had  they  been  In  possession  of  all  the 
facts.  Crlsllp  v.  Cain  Is  conclusive  as  to  this, 
and  is  In  such  perfect  harmony  with  reason 
and  justice  that  It  must  be  accepted  as  souhd. 
The  language  is  as  follows:  '*But  no  court  of 
equity  in  such  case  of  mutual  innocent  mis- 
take, neither  party  being  gpillty  of  any  fraud 
in  the  sense  above  explained,  has  a  right  to 
modify  and  alter  the  contract  of  the  parties 
so  as  to  make  It  correspond  with  what  the 
court  may  think  it  probable  would  have  been 
the  terms  agreed  upon  by  the  parties,  had 
they  not  by  means  of  such  innocent  and  mu- 
tual mistake  been  ignorant  of  the  actual  facts 
at  the  time  when  the  contract  was  entered 
into.  All  the  court  can  do  in  such  a  case  is 
to  rescind  the  contract  It  cannot  modify 
the  contract,  for  that  would  really  be  mak- 
ing a  contract  for  the  parties  against  their 
consent,  and  then  enforcing  it,  which  would 
be  usurpation  of  a  very  dangerous  power." 

There  are  some  instances  in  which,  upon 
a  contract  of  sale  in  gross,  a  recovery  may 
be  had  by  the  vendee  in  case  of  a  deficiency 
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in  the  land  sold.  Spedflcatloii  In  the  deed  of 
the  exact  quantity  of  the  land  sold,  without 
any  qnallfying  words  whateyer  annexed,  ren- 
ders the  contract  ambiguous  as  to  whether  or 
not,  although  it  is  one  of  sale  in  gross,  the 
vendor,  by  such  positive  affirmation  of  quan- 
tity, did  not  warrant  the  quantity.  The  ef- 
fect of  this  is  twofold:  First  To  overcome 
the  presumption  that  the  grantor  did  not  in- 
tend to  warrant  the  quantity,  the  circum- 
stances which  surrounded  the  parties,  their 
situation,  and  their  conduct  in  carrying  the 
written  contract  Into  execution  are  admissi- 
bla  If  an  intention  to  warrant  Is  thus 
shown,  there  may  be  a  recovery  of  compen- 
sation for  deficiency,  on  the  warranty.  Crls- 
lip  V.  Cain  (points  18  and  19,  and  pages  558 
and  560).  Here  the  recovery  would  seem  to 
be  based  upon  a  covenant  in  the  deed  or 
contract.  It  is  a  warranty  of  quantity  In 
the  deed  in  favor  of  the  vendee,  binding  the 
vendor,  but  evidently  not  binding  the  vendee 
beyond  his  express  covenants.  In  other 
words.  It  does  not  bind  the  vendee  to  pa:' 
for  an  excess,  though  it  does  bind  the  ven- 
dor to  abate  for  deficiency.  Second.  Such 
specificatioB  of  quantity  in  the  deed  is  a  rep- 
resentation which  may  or  may  not  be  a  fraud 
on  the  part  of  the  vendor,  according  to  the 
conduct  and  intent  of  the  parties;  and,  to 
ascertain  whether  a  fraud  was  in  fact  per- 
petrated by  the  vendor  on  the  vendee,  all 
kinds  of  relevant  parol  evidence  is  admis- 
sible. Grislip  V.  Gain,  syl.  (point  21,  and 
pages  559  and  560).  Here  the  recovery 
stands  upon  an  affirmative  fraudulent  act, 
known  as  a  "suggestio  falsL"  There  is  an- 
other class  of  cases  In  which  compensation 
or  abatement  on  the  ground  of  deficiency 
may  be  bad,  in  which  the  fault  of  the  ven- 
dor is  the  suppression  or  concealment  of 
knowledge  as  to  the  quantity  of  land,  which 
operates  to  the  injury  of  the  vendee.  Thus 
in  Duval  v.  Ross,  2  Munf.  290,  it  is  held  that, 
"whenever  it  appears  that  the  vendor's  own 
title  deeds  must  have  disclosed  to  him  the 
true  quantity  of  land,  he  is  bound  to  make 
compensation  for  a  deficiency,  though  his 
deed  to  the  vendee  express  a  quantity  'more 
or  less.'  **  To  the  same  effect,  see  Nelson  v. 
Matthews,  2  Hen.  &  M.  104,  8  Am.  Dec.  620. 
If  by  any  other  means  it  appears  that  the 
vendor  knew  the  quantity,  and  withheld  the 
knowledge  from  the  vendee,  to  his  injury, 
the  result  will  be  the  same.  Here,  the  recov- 
ery is  for  a  negative  act  of  fraud,  known  as 
"suppresslo  verl.'*^ 

It  must  be  observed  that  what  is  said  in 
the  preceding  paragraph  relates  to  deficiency 
in  quantity,  not  excess.  There  may  be  an 
act  of  fraud,  giving  a  right  to  the  vendor  to 
recover  compensation  for  an  excess  from  the 
vendee,  when  the  sale  is  in  gross,  but  the 
foregoing  principles  laid  down  in  Crislip  v. 
Oaln  are  not  applicable  to  cases  of  excess. 
Moreover,  that  case  distinctly  and  emphatic- 
ally asserts  that  In  such  cases.  If  both  par- 
ties wwe  mutiially  and  innocently  mistaken 


as  to  the  quantity,  and  there  turns  ont  to  be 
an  excess,  there  can  be  no  recovery  of  com- 
pensation therefor.  But  it  is  declared  in  that 
case  that  the  contract  itself  may  be  rescind- 
ed, torn  up,  annulled,  and  destroyed  and  the 
parties  restored  to  their  former  condition. 
This  proposition  is  announced  in  at  least 
three  other  cases  decided  by  tliis  court. 
Western  Mining  &  Manufacturing  Gb.  ▼.  Pey- 
tona  Gannel  Goal  Go.,  8  W.  Ya.  406;  Hans- 
ford V.  Coal  Co.,  22  W.  Va.  70;  and  Pratt  v. 
Bowman,  37  W.  Va.  716.  17  S.  E.  210. 

In  Crislip  V.  Cain  (point  14  of  the  syllabus) 
it  is  declared:  "If  it  be  a  contract  for  a 
sale  of  land  in  gross,  and  the  number  of 
acres  contained  in  the  tract  sold  or  conveyed 
is  named,  and  on  survey  it  turns  out  after- 
wards that  there  is  either  a  deficiency  or 
excess  in  the  number  of  acres  in  the  tract, 
under  some  circumstances  a  court  of  equity 
might  rescind  the  contract  or  annul  the  deed 
because  of  a  considerable  mistake  of  the  par- 
ties as  to  the  numb»  of  acres  in  the  tract, 
though  such  mistake  was  mutual  and  inno- 
cent, and  neither  party  was  guilty  of  any 
fraud,  in  the  sense  in  which  fraud  is  above 
explained.  Such  rescission  could  not  be 
made  unless  the  mistake  was  so  material  as 
to  show  that  it  affected  the  substance  ot 
the  contract,  and  that  the  minds  of  the  par- 
ties had  not  really  come  together  on  the 
terms  stated  In  the  contract  or  deed."  In 
W.  M.  &  M.  Co.  V.  P.  C.  C.  Co.  (points  16  and 
16  of  syllabus)  substantially  the  same  prop- 
osition is  asserted.  In  Hansford  v.  Coal  Co. 
(point  7  of  the  syllabus)  it  is  said:  "Where 
sudh  deed  is  on  its  face  a  sale  in  gross,  if  it 
is  subsequently  ascertained  that  there  is 
either  a  deficiency  or  an  excess  in  the  quan- 
tity of  land  specified  therein,  and  it  is  sliown 
that  the  error  in  the  quantity  arose  from  a 
mutual  and  Innocent  mistake  of  the  parties, 
a  court  of  equity  may,  in  some  cases,  upon 
proper  pleadings  and  proof,  annul  the  deed 
and  rescind  the  sale;  but  in  the  absence  of 
fraud,  actual  or  constructive,  in  either  party, 
such  court  can  allow  no  abatement  for  a  defi- 
ciency or  compensation  for  any  excess."  In 
Pratt  V.  Bowman  the  same  proposition  is  as- 
serted, and  a  recovery  for  excess  decreed  be- 
cause the  purchaser  had  sold  the  land  and 
put  it  beyond  the  power  of  the  vendor  to 
obtain  relief  by  rescission.  In  the  last-nam- 
ed case,  sales  in  gross  are  divided  into  tliree 
classes,  two  of  which  are  declared  to  be 
sales  at  hazard,  forbidding  rescission.  The 
third,  in  which  it  is  held  there  may  be  re- 
scission, is  described  as  follows:  '*Sales  in 
which  it  is  evident  from  extraneous  circum- 
stances, such  as  locality,  value,  price,  time, 
the  conduct,  conversation,  and  character  of 
the  parties,  that  they  did  not  or  ought  not  to 
contemplate  or  Intend  to  risk  more  than  the 
usual  rates  of  excess  or  deficiency  in  like 
cases,  or  than  such  as  might  reasonably  be 
calculated  on  as  within  the  range  of  ordinary 
contingency."  It  is  to  be  noticed  that  the 
cases  say  rescission  may  be  had  becanse  of 
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^tber  deficiency  or  excess,  tinder  the  circum- 
stances stated. 

It  Is  Insisted  that  these  successive  enunda- 
tlons  of  this  rule  of  rescission  are  not  bind- 
ing upon  the  court,  for  the  reason  that  they 
are  dicta.  In  ttie  first  case  (W.  M.  &  M.  Oa 
V.  P.  C.  C.  Co.)  the  bill  sought  the  correction 
of  a  deed  by  a  change  of  one  of  the  lines  de- 
scribed In  It  so  as  to  make  It  conform  to 
what  the  plaintiffs  believed  to  have  been  the 
contract  actually  made.  After  making  a 
disposition  of  this  contention  adverse  to  the 
plaintiffs.  Judge  Hoffman  examined  the  evi- 
dence and  pleadings  in  the  case  to  ascertain 
whether  there  could  be  rescission  of  the  con- 
tract because  of  an  admitted  excess  of  850 
acres  In  the  tract,  which  had  been  conveyed 
as  one  containing  6,123  acres.  Evidently 
this  was  done  to  see  whether  the  bill  was 
susceptible  of  amendment  so  as  to  give 
relief,  under  the  rule  that,  where  a  plaintiff 
has  a  good  case  on  the  evidence,  but  his 
bill  is  defective  in  its  allegations,  he  is  per- 
mitted to  amend,  so  that  substantial  justice 
may  be  done  between  the  parties.  Finding 
that  about  six  years  had  elapsed  between 
the  times  of  the  discovery  of  the  excess  and 
the  filing  of  the  bill,  he  concluded  that  what- 
ever equity  the  plaintiffs  may  have  had  was 
then  barred  by  their  laches.  In  Grlslip  v. 
Cain  the  proceeding  was  for  an  abatement 
from  the  purchase  money  on  account  of  a  de- 
ficiency, but  it  did  not  seek  rescission.  How- 
ever, If  it  had  been  apparent  to  the  court 
that  relief  could  have  been  given  upon 
amended  pleadings,  it  is  not  to  be  doubted 
that  the  defects  in  the  pleadings  would  have 
been  indicated,  and  leave  to  amend  granted. 
But  the  court  seems  to  have  concluded  that 
there  was  no  mistake,  and,  consequently,  no 
ground  for  rescission.  In  Hansford  v.  Coal 
Co.  the  court  dealt  with  an  appeal  from  a 
decree  dismissing  a  cross-bill  setting  up  a 
claim  for  compensation  for  an  excess  of  68 
acres  In  a  tract  of  land  sold  as  one  contain- 
ing 400  acres,  at  a  price  equivalent  to  $20 
per  acre,  and  from  an  order  refusing  leave  to 
file  a  bUl  of  review  to  the  same  decree  for 
error  of  law.  Viewed  as  one  seeking  rescis- 
sion, the  cross-bill  was  defective,  there  being 
no  prayer  for  such  relief,  and  no  tender  or  of- 
fer of  repayment  of  any  money  received.  It 
had  been  dismissed  without  the  interposition 
of  any  request  for  leave  to  amend.  In  view  of 
this,  no  reason  is  perceived  for  any  discussion 
of  the  principles  of  rescission.  As  the  cross- 
bill had  been  dismissed  without  a  request 
for  leave  to  amend  in  the  court  below,  the 
defendants  were  in  no  condition  to  ask  any 
relief  at  the  hands  of  this  court  Pratt  v. 
Bowman  undoubtedly  goes  further  than  any 
of  the  other  three  cases,  and  it  may  safely 
be  said,  without  taking  time  to  fully  analyse 
it,  that  the  decision  recognized,  and  stands, 
in  part  at  least,  upon  the  proposition  now 
under  discussion.  Heference  is  made  to  the 
fiduciary  character  of  the  vendor,  but  the  de- 
cision is  clearly  not  based  solely  upon  hla 


want  of  authority.  That  seems  to  be  treat- 
ed merely  as  a  circumstance  bearing  upon 
the  Intent  of  the  parties. 

One  of  the  best  definitlona  of  the  term 
''obiter  dictum"  is  said  to  be  that  given  by 
Folger,  J.-,  in  Rohrbach  v.  Ins.  Co.,  62  N. 
Y.  47,  58,  20  Am.  Rep.  451.  He  said:  "Dicta 
are  opinions  of  a  Judge  which  do  not  embody 
the  resolution  or  determination  of  the  court, 
and,  made  without  argument  or  full  consid- 
eration of  the  point,  are  not  the  professed 
deliberate  determinations  of  the  judge  him- 
self. Obiter  dicta  are  such  opinions  uttered 
by  the  way,  not  upon  the  point  or  question 
pending,  as  if  turning  aside  from  the  main 
topic  of  the  case  to  collateral  subjects."  In 
U.  S.  V.  Clark,  06  U.  S.  211,  24  L.  Ed.  628, 
Mr.  Justice  Strong  said  of  an  expression  of 
opinion  in  another  case,  after  stating  the  ex- 
act point  decided  therein:  'The  case  call- 
ed for  nothing  more;  and,  if  more  was  in- 
tended by  the  Judge  who  delivered  the  opin- 
ion. It  was  purely  obiter."  Many  definitions 
are  more  liberal.  These  give  the  principle 
strictness  and  rigidity,  and,  even  under 
them,  it  is  manifest  that  the  declaration  of 
the  rule  in  Pratt  v.  Bowman  is  in  no  sense 
obiter.  It  is  applied  to  the  facts,  and  made 
the  basis  of  the  decision.  It  would  be  diffi- 
cult to  reach  any  other  conclusion  as  to  the 
views  expressed  in  W.  M.  &  M.  Co.  v.  P.  C. 
C.  Co.  But  in  Crisllp  v.  Cain  and  Hansford 
V.  Coal  Co.  it  may  be  otherwise.  In  all  of 
them  the  prox>osltion  is  formally  and  sol- 
emnly Incorporated  in  the  syllabi,  as  if  de- 
liberately stated  upon  mature  refiectlon  and 
consideration.  As  it  Is  manifest  that  the 
court  has.  In  at  least  two  cases,  applied  the 
rule,  it  is  useless  to  spend  further  time  on 
the  inquiry  as  to  the  Judicial  character  of 
these  enunciations. 

.  Search  for  a  precedent  in  the  decisions  of 
Virginia  up  to  the  date  of  the  division  of  the 
state,  and  in  those  of  this  state  prior  to  that 
of  W.  M.  &  M.  Co.  V.  P.  C.  C.  Co.,  to  sus- 
tain the  proposition  that  rescission  may  be 
had  because  of  a  considerable  excess  when 
the  sale  is  in  gross  and  the  parties  to  the 
deed  were  ignorant  of  the  quantity  in  the 
tract  and  without  fault,  will  be  made  in 
vain.  Up  until  that  time,  sales  in  gross  had 
been  uniformly  held  to  be  contracts  of  hazard 
from  which  no  relief  could  be  had,  in  the 
absence  of  fraud,  except  upon  the  ground  of 
a  mutual  and  innocent  mistake  as  to  some 
matter  going  to  the  very  essence  and  sub- 
stance of  the  contract  A  difference  in  quan- 
tity, however  great,  was  not  deemed  to  be  of 
the  substance  of  the  thing  contracted  for. 
Its  materiality,  by  a  sale  in  gross,  was  deem- 
ed to  have  been  eliminated  from  the  con- 
tract. Both  parties  took  the  risk  of  varia- 
tion from  the  acreage  stated  in  the  deed,  if 
any  wae  stated. 

Thus,  in  Tucker  v.  Cocke,  2  Rand.  51,  66^ 
Judge  Green,  delivering  the  opinion  of  the 
court,  in  a  case  similar  to  this,  said:  "There 
are  cases  In  which  the  mutuki  error  of  thit 
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parties,  without  default  in  either,  may  be  a 
Just  ground  for  rescinding  a  contract;  as,  if 
the  error  be  in  a  matter  which  is  the  causa 
of  the  contract — that  is,  in  the  substance  of 
the  thing  contracted  for,  so  that  the  pur- 
chaser cannot  get  what  he  bargained  for;  as 
in  the  case  of  a  purchase  of  military  lands 
on  Paint  creek,  stated  to  be  located  under 
specified  warrants,  and  the  warrants  were 
located  elsewhere;  and  of  the  purchase  of  an 
obligation  at  the  risk  of  the  purchaser,  and 
the  paper  turned  out  to  be  forged,  or  the  ob- 
ligor to  have  been  preyiously  discharged  from 
the  obligation  under  the  statute  of  bankrupt- 
cy. In  such  cases  the  contract  ought  to  be 
vacated,  even  if  it  had  been  executed,  and 
If  both  the  parties,  in  the  first  case,  yerily 
belieyed  that  the  warrants  were  located  on 
Paint  creek,  and,  in  the  other,  that  the  obliga- 
tion was  genuine  and  the  party  bound  by  it 
The  object,  in  the  first  case,  being  to  buy 
lands  on  Paint  creek,  and,  in  the  other,  to 
buy  a  Talld  and  subsisting  obligation,  the  er- 
ror would  go  to  the  substratum  of  the  matter 
contracted  for.  Ghamberlaine  v.  Marsh,  6 
Munf.  283;  Armstrong  v.  Hickman,  6  Munf. 
287.  But  if,  in  the  one  case,  the  warrant  bad 
really  been  located  on  PaiQt  creek,  and  the 
parties  had  both  been  of  opinion,  from  the 
general  character  of  lands  on  that  creek, 
that  the  lands  were  of  great  value,  and  it 
had  turned  out  that  they  were  of  very  little 
value;  or  if,  in  the  other,  the  obligation  had 
been  genuine  and  still  binding  upon  the  ob- 
ligor, and  both  parties  belieyed  that  he  was 
in  affluent  circumstances  and  able  to  pay, 
and  It  turned  out  that  he  was,  at  the  time  of 
the  contract,  utterly  Insolvent — ^the  piurchaser 
in  neither  case  could  have  relief,  since  he 
has  gotten  that  which  was  the  cause  of  the 
contract,  and  the  error  was  in  relation  to 
the  very  hazard  which  the  purchaser  took 
upon  himself.  If  relief  could  be  given  in 
such  a  case  as  the  case  at  bar,  a  fortiori  it 
should  be  given  if  the  vendor  knew  of  the 
deficiency  and  concealed  it  So  that  in  both 
cases,  when  the  vendor  knew,  and  when  he 
was  ignorant  of  the  deficiency,  relief  being 
given,  there  could  no  longer  be  a  contract  in 
which  a  purchaser  could  take  the  risk  of 
quantity  effectually  upon  himself.  The  Court 
of  Appeals  have  uniformly  recognized  the 
validity  and  obligation  of  such  a  contract 
and  in  all  cases  in  which  they  have  given 
relief  it  has  been  founded  on  circumstances 
either  of  fraud,  misrepresentation,  or  con- 
cealment, or  mistake,  in  part  or  in  whole,  in 
relation  to  the  substance  of  the  thing  con- 
tracted for.  It  is  possible  that  the  case  of 
Quesnell  y.  Woodlief,  2  Hen.  &  M.  173,  does 
not  fall  within  this  observation;  but  the 
grounds  of  the  judgment  in  that  case  are  so 
uncertain,  some  of  the  judges  who  decided 
it,  the  reporter,  and  the  counsel  on  both 
sides  who  argued  the  cause,  differing  so  ma- 
terially in  their  statements  of  the  reasons 
upon  which  the  judgment  was  founded,  that 
it  caxmot  be  considered  an  obligatory  an- 


thorlty  to  the  point  now  onder  considenitioiL; 
and,  if  it  were  so  considered,  it  has  been  re- 
peatedly overruled." 

What  Judge  Green  meant  by  reference  to 
error  affecting  the  substance  of  the  contract 
going,  as  he  says,  'to  the  substratum  of  the 
matter  contracted  for,"  is  illustrated  by  a 
number  of  decided  cases.  Thus,  in  Gham- 
berlaine v.  Marsh,  6  Munf.  284,  the  vendor 
intended  to  sell,  and  the  vendee  to  bny,  lands 
on  Paint  creek,  and  those  described  in  the 
written  evidence  of  the  contract  were  not  on 
that  creek.  In  Graham  v.  Hendren,  5  Munf. 
185,  there  was  a  misunderstanding  as  to  the 
identity  of  the  land,  in  consequence  of  which 
the  contract  was  rescinded.  Glassell  v. 
Thomas,  3  Leigh,  113,  is  a  similar  case.  In 
Fearon  Lumber  CJo.  v.  Wilson,  51  W.  Va.  80, 
41  S.  E.  137,  this  court  decreed  rescission  of 
sale  of  lands  because  of  a  mutual  mistake  as 
to  the  location  of  the  lands.  Perhaps  no 
clearer  discrimination  between  substance  and 
a  mere  concomitant  in  a  contract  of  sale  of 
land  has  ever  been  made  than  that  given  by 
Judge  Carr  in  Thompson  v.  Jackson,  3  Band. 
504,  15  Am.  Dec.  721.  He  said:  "But  take 
the  land  lost  at  the  largest  estimate,  and  say 
it  was  worth  a  fourth  of  the  whole  purchase 
money  (which  is  contradicted  by  the  survey- 
or, and  cannot  I  think,  be  the  fact),  yet  can 
it  be  said  that  it  furnishes  one  of  those  cases 
of  mistake  which  would  authorize  the  rescis- 
sion of  the  whole  contract?  Has  not  the 
purchaser  gotten  the  substance  of  the  thing 
bought?  The  surveyor  says  that  this  slip 
has  no  peculiar  value;  that  it  is  maiden 
woodland,  and  there  is  a  sufficiency  of  tim- 
ber for  the  place  without  it  If  you  say  that 
for  such  a  deficiency  as  this,  not  affecting 
the  bulk  of  the  land,  you  will  rescind,  where 
will  yon  stop?  I  have  shown  that  equity 
will  refuse  a  specific  execution  in  many 
cases  where  it  would  not  rescind,  and  yet 
there  are  decisions  in  abundance  to  show 
that  a  trifling  deficiency  of  a  few  acres  in  a 
tract  of  land  will  not  even  present  an  ob- 
stacle to  a  specific  execution,  the  court  say- 
ing that  such  deficiency  lies  clearly  in  com- 
pensation, and  that  the  party  is  made  whole 
by  abating  so  much  from  the  purchase  mon- 
ey as  is  an  equivalent  for  it"   , 

These  Illustrations  sufficiently  show  what 
is  meant  by  a  mistake  which  affects  the  sub- 
stance of  the  contract  It  must  be  some- 
thing affecting  the  identity  or  actuality  of 
the  thing  which  forms  the  subject-matter  of 
the  contract,  going  beyond  the  mere  quanti- 
ty, quality,  or  value  of  that  thing.  And  that 
where  the  description  is  correct  and  there  is 
no  fraud  nor  any  mistake  affecting  the  sub- 
stance of  the  contract  in  the  sense  indicated, 
there  can  be  no  relief  by  rescission  or  other- 
wise, is  maintained  by  the  great  weight  of 
authority.  "Whenever  it  appears  by  definite 
boundaries,  or  by  words  of  qualification,  as 
'more  or  less,*  or  as  'containing  by  estima- 
tion,' or  the  like,  that  the  statement  of  the 
quantity  of  acres  in  the  deed  is  mere  mat- 
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ter  of  description,  and  not  of  the  essence  of 
the  contract,  the  buyer  takes  the  risk  of  the 
quantity,  if  there  be  no  Intermixture  of  fraud 
in  the  case."  4  Kent,  Com.  467.  Noble  v. 
Googins,  d9  Mass.  231;  Flagg  y.  Mason,  141 
Mass.  04,  6  N.  B.  702;  Llbby  v.  Dickey,  85 
Me.  362,  27  Atl.  253;  Frenche  y.  Chancellor, 

51  N.  J.  Eq.  684,  27  Atl.  140,  40  Am.  St  Rep. 
548;   Borkenhagen  v.  Yianden,  82  Wis.  206, 

52  N.  W.  260;  Estes  y.  Odom,  91  Ga.  600,  18 
S.  E.  355.  "But  where  the  lands  in  a  conyey- 
ance  are  mentioned  to  contain  so  many  acres 
by  estimation,  or  the  words  'more  or  less' 
are  added,  if  there  he  a  small  portion  more 
than  the  qoantity,  the  yendor  cannot  recoyer 
it;  and,  if  there  be  a  small  quantity  less,  the 
ptirchaser  cannot  obtain  any  compensation 
in  respect  of  the  deficiency;  and  eyen  a  large 
excess  or  deficiency  has  not  been  considered 
a  ground  for  relleying'  a  yendor  or  purchas- 
er."   1  Sud.  Vend.  S  3,  p.  490. 

There  are  a  few  cases  which  hold  that  a 
considerable  excess  or  deficiency  in  quantity, 
the  parties  haying  been  ignorant  of  the  quan- 
tity and  free  from  fault,  glyes  right  to  com- 
pensation or  rescission,  eyen  though  the  sale 
is  in  gross.  The  leading  case  of  this  class  is 
Harrison  y.  Talbot,  2  Dana  (Ky.)  258.  Com- 
pared with  Crislip  y.  Cain,  it  will  be.  found 
to  be  a  gross  misinterpretation  of  the  Vir- 
ginia decisions,  and  especially  of  Quesnel  y. 
Woodllef,  2  Hen.  &  M.  178,  Id.,  6  Call.  218, 
and  Nelson  y.  Matthews,  2  Hen.  &  M.  164,  3 
Am.  Dec.  620.  That  case  also  makes  a  dis- 
tinction between  executory  and  executed  con- 
tracts, and  was  Itself  of  the  l^ormer  class. 
Other  authorities  recognize  the  same  distinc- 
tion. Bug.  Vend.  ch.  8,  9  5,  p.  491,  says: 
"Where  the  contract  rests  in  fieri,  the  general 
opinion  has  been  that  the  purchaser,  if  the 
quantity  be  considered  less  than  it  was  stat- 
ed, will  be  entitled  to  an  abatement,  although 
the  agreement  contain  the  words  'more  or 
less,'  or  'by  estimation,*  or  eyen  stronger 
words.  But  in  a  case  where  the  estate  was 
stated  in  the  contract  to  contain  by  estima- 
tion forty-one  acres,  'be  the  same  more  or 
less,'  and  upon  an  admeasurement  the  quan- 
tity proyed  to  be  only  between  thlrty-fiye  and 
thirty-six  acres,  and  the  purchaser  claimed 
an  abatement;  the  Master  of  the  Rolls  de- 
cided against  the  claim.  Upon  a  motion  in 
Portman  y.  Mill  [2  Russ.  570]  It  appeared 
that  the  lands  were  described  as  containing, 
by  estimation,  three  hundred  and  forty-nine 
acres  or  thereabouts,  be  the  same  more  or 
less,  and  the  agreement  stipulated  that  the 
parties  should  not  be  answerable  for  any  ex- 
cess or  deficiency  In  the  quantity  of  the  prem- 
ises, but  that  the  premises  should  be  taken 
by  the  purchaser  at  the  quantity,  whether 
more  or  less;  and  the  actual  number  of  stat- 
ute acres  was  less  by  one  hundred  acres  than 
the  number  stated  In  the  contract  Lord  El- 
don  said  that,  as  to  this  stipulation,  he  neyer 
could  agree  that  such  a  clause  (if  there  were 
nothing  else  in  the  case)  would  coyer  so  large 


a  deficien<*y  In  the  number  of  acres  as  was 
alleged  to  exist  there." 

Though  the  case  of  Crislip  y.  Cain  does  not 
recognize  it,  the  distinction  is  not  without 
reason.  In  executory  contracts  the  court  is 
called  upon  to  exercise  its  discretionary  pow- 
ers to  decree  specific  performance,  and  the 
defendant  sets  up  his  objection  before  the 
transaction  is  completed.  In  the  case  of  an 
executed  contract,  completed  in  all  respects, 
the  application  is  for  rescission,  and  here 
again  the  court  may  exercise  discretion;  and 
it  is  well  settled  that  a  court  of  equity  will 
often  refuse  specific  performance,  and  there- 
by depriye  the  party  of  the  benefit  of  his  con- 
tract, under  conditions  which  would  not  moye 
it  to  a  rescission  of  the  contract,  whereby  the 
same  result  would  be  attained.  Thompson 
y.  Jackson,  cited.  Since  Harrison  y.  Talbot 
is  predicated  upon  this  distinction,  it  la  hard- 
ly persuasiye  authority  in  this  case,  it  being 
one  in  which  the  contract  has  been  fully  car- 
ried into  execution.  Howeyer,  in  the  opinion 
in  that  case  it  is  suggested  that,  had  the  in- 
strument been  a  deed  conyeying  the  land. 
Instead  of  a  contract  to  conyey,  the  yendor 
might  still  be  entitled  to  rpjief,  but  whether 
by  rescission  or  a  decree  for  compensation  as 
upon  the  contract,  is  not  indicated. 

Among  the  cases  most  often  cited  as  au- 
thority for  the  proposition  that  a  sale  in 
gross  may  be  rescinded  on  the  ground  of  a 
mutual  mistake  as  to  the  quantity  of  the 
land,  is  Harrison  y.  Talbot,  cited.  In  it, 
howeyer,  there  was  no  decree  of  rescission. 
In  spite  of  the  plain,  simple,  and  just  rule 
that  a  court  has  no  authority  to  make  a  con- 
tract for  the  parties,  in  that  case,  the  court, 
haying  ascertained  that  there  was  an  excess 
of  90  acres  in  a  tract  sold  for  $6,000  as  one 
containing  400,  decreed  a  conyeyance  by  the 
yendor,  without  his  consent,  of  400  acres  of 
the  land,  leaylng  him  the  small  quantity  of 
90  acres,  thus  compelling  him  to  diyide  his 
farm  into  two  parts.  It  was  not  a  case  of 
rescission,  nor  one  merely  refusing  specific 
performance.  It  is  a  case  in  which  the  court 
yirtually  made  a  new  contract  for  the  parties 
and  enforced  it  It  is  followed  by  the  case  of 
Harrell  y.  Hill,  19  Ark.  102,  68  Am.  Dec.  202. 
another  case  of  specific  performance,  and.  not 
of  rescission.  That  was  a  case  of  deficiency, 
and,  though  the  court  did  say  that,  as  the 
contract  was  executory,  there  might  be  an 
abatement  on  account  of  gross  mistake,  it 
went  further,  and  ascertained  from  the  eyi- 
deuce  that  there  had  been  a  misrepresenta- 
tion by  the  yendor  as  to  the  quantity.  The 
decree  harmonizes  with  the  last  ground  of 
relief,  as  it  abated  the  purchase  money  and 
decreed  a  specific  performance.  Hence  it  is 
not  authority  for  the  principle  of  rescission. 

The  Supreme  Court  of  Texas,  In  O'Connell 
y.  Duke,  29  Tex.  299,  94  Am.  Dec  282,  pro- 
fessedly following  Harrison  y.  Talbot,  de- 
creed a  release  of  a  surplus  of  348  acres  in 
a  tract  of  land  conyeyed  as  containing  750 
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acres  or  more,  described  as  belns  all  of  a 
tract  of  *'elght  himdred  and  fifty  acres  or 
m(Nre"  except  one  hundred  acres  sold  c^  pre- 
Tlonsly.  The  deed  also  contained  a  cor- 
enant  binding  the  vendor  to  refund  In  case 
the  quantity  should  prove  to  be  less  than  750 
acres.  To  ascertain  the  intent  of  the  parties, 
parol  evidence  of  their  verbal  negotiations 
and  declarations  was  admitted  and  consid- 
ered. This  case  goes  beyond  the  Ktetucky 
precedent,  for  the  sale  was  an  executed  one. 
Both  treat  the  contracts  as  sales  in  gross, 
and. both  violate  the  rules  of  Interpretation 
laid  down  by  this  court  and  by  the  earlier 
Virginia  cases.  It  Is  only  in  cases  of  ambigu- 
ity that  parol  evidence  is  admissible  to  de- 
termine the  character  of  the  contract,  and 
then  the  rule  allows  only  evidence  of  the  situ- 
ation of  the  parties,  the  circumstances  which 
surrounded  them,  and  their  conduct  In  car- 
rying the  contract  into  execution.  To  permit 
the  introduction  of  evidence  of  their  conver- 
sations and  declarations  of  intention  would 
work  a  plain  violation  of  the  rule  which  for- 
bids the  admission  of  parol  evidence  to  con- 
tradict or  vary  written  Instruments. 

These  cases  and  a  few  other  similar  ones 
were  examined  by  Judge  Qreen  in  Crislip  v. 
Cain,  and  condemned  as  unsound,  because 
they  decreed  compensation  for  excess,  as  up- 
on the  contract  Whether  they  were  proper 
cases  for  rescission,  he  does  not  inquire.  To 
this  subject  his  mind  does  not  seem  to  have 
been  fully  directed.  He  does  intimate,  and 
even  say,  there  are  instances  of  mutual  mis- 
take as  to  quantity,  where  the  sales  are  in 
gross,  which  warrant  rescission,  but  he 
makes  no  analytical  or  critical  examination 
of  any  case  of  that  kind.  Bvidently  he  was 
misled  by  the  previous  declarations  of  Judge 
Hoffman  In  W.  M.  &  M.  CJo.  v.  P.  O.  0.  Ck)., 
who  seems  likewise  to  have  accepted  the  prop- 
osition without  investigation.  He  dted  no 
authority  for  his  position,  and  there  is  no  in- 
stance of  rescission  on  such  ground  in  any 
Virginia  decision  prior  to  the  separation  of 
the  state.  There  are  many  cases  of  abate- 
ment and  compensation  in  sales  made  by  the 
acre,  and  in  sales  in  gross  accompanied  by 
warranty  of  quantity  or  fraud  by  misrepre- 
sentation or  concealment,  but  none  based  on 
mutual  mistake  as  to  mere  quantity.  In  con- 
nection with  Woodlief  v.  Quesnel,  he  men- 
tions Belnap  v.  Sealy,  2  Duer  (N.  Y.)  679,  in 
which  a  lot,  sold  as  containing  eight  acres, 
proved  to  have  an  area  of  about  four  acres, 
as  an  authority  for  rescission  on  the  ground 
of  mutual  mistake  as  to  quantity,  but  he 
does  not  analyze,  it  or  subject  it  to  any  criti- 
cal examination.  In  that  case  Duer,  J.,  dis- 
sented, and  denied  that  there  could  be  rescis- 
sion. Bmmett,  J.,  adopted  the  theory  of 
mutual  mistake,  and  rested  the  case  on  that 
Bosworth,  J.,  was  satisfied  there  had  been  a 
fraudulent  representation  by  the  vendor.  He 
also  thought  there  might  be  relief  on  the 
ground  of  mistake.  That  the  contract  was 
executory  was  deemed  important 


No  doubt  the  views  prerlously  expressed 
by  Judge  Hoffman  in  W.  M.  &  M.  Ck).  v.  P. 
01  O.  Ck>.,  dted,  were  accepted  by  Judge 
Qreen  as  being  sound,  practically  v^ithout  in- 
vestigation on  his  own  account  and  it  Is  to 
be  observed  that  Judge  Hoffman  announced 
the  proposition  apparently  without  having 
bestowed  upon  the  question  his  usual  care 
and  consideration.  He  cites  not  a  single  au- 
thority for  it  and  Judge  Snyder,  in  Hansford 
V.  Coal  Co.,  adopts  it  from  Grislip  v.  Cain 
without  question.  From  these  unsattefactory 
cases  the  court  assumed,  in  Pratt  v.  Bowman, 
that  the  prindple  was  firmly  settled  in  this 
state,  and  adopted  the  classification  made  tn 
Harrison  r.  Talbot  Hence  it  seems  to  have 
gotten  into  our  dedslons  more  by  accident 
than  as  the  result  of  mature  consideration. 

It  being  admitted  that  a  sale  in  gross  Is 
a  sale  at  hazard  as  to  quantity,  It  is  a  con- 
tradiction to  say  relief  may  be  had  on  the 
ground  of  mistake  when  there  Is  a  deficiency 
or  excess.  If  there  la  no  risk  as  to  quanti- 
ty, the  sale  is  clearly  not  one  of  hazard  nor 
one  in  gross.  The  risk,  if  any.  Is  as  to 
quantity,  and  nothing  else.  Oan  a  man  be  al- 
lowed to  avoid  his  contract  of  risk,  merely 
because  the  risk  which  he  assumed  has  fallen 
upon  him?  If,  so,  how  can  there  be  a  sale 
of  real  estate  except  by  the  acre?  If  It  be 
admitted  that  the  risk  is  presumed  to  extend 
to  only  a  reasonable  amount  of  deficiency  or 
excess,  as  held  in  Harrison  v.  Talbot  and 
Pratt  V.  Bowman,  under  what  rule  can  the 
element  of  unreasonableness  be  ascertained? 
To  say  theret  is  a  presumption  that  not  more 
than  the  difference  due  to  variation  In  in- 
struments and  Inaccurades  in  surveying  Is 
risked,  would  make  every  sale  in  gross  equiv- 
alent to  a  sale  by  the  acre.  The  idea  that 
under  a  sale  in  gross,  such  Is  the  limit  of 
the  risk,  unless  there  be  a  spedal  contract 
of  hazard,  finds  no  support  In  the  earlier 
Virginia  cases.  They  clearly  put  all  sales  In 
gross  on  the  same  footing,  except  those  in 
which  there  are  warranties  of  quantity, 
namely,  those  contracts  in  which  the  quan- 
tities are  specified  in  such  manner  as  to  ren- 
der the  deeds  or  contract  ambiguous  on  their 
faces  as  to  whether  a  warranty  of  quantity 
was  in  fact  intended.  This  prindple  can  op- 
erate only  In  cases  of  deficiency,  and  there 
is  no  case  in  which  It  has  been  applied  to  an 
excess.  To  this  principle,  and  to  the  rules 
founded  ui>on  fraud.  Judge  Oreen  refers  all 
the  numerous  Virginia  and  West  Virginia 
cases  examined  by  him.  There  may  be  fraud 
on  the  part  of  the  grantee,  affording  ground 
of  relief  against  him  for  an  excess,  but  how 
can  it  be  said  there  Is  a  warranty  by  him 
In  the  deed  against  an  excess?  There  may  be 
a  reservation  in  the  deed  of  right  to  com- 
pensation for  an  after-discovered  excess,  but 
such  reservation  is  an  express  contract 
''There  is  no  doubt  that  where  an  estate  la 
expressly  sold  at  a  certain  price  by  the  acre, 
and  there  is  a  deficiency  In  the  number  of 
acres  conveyed,  the  purchaser  will  be  entl- 
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tied  to  a  compensatkm  for  that  deficiency. 
Sugden,  ^  280,  Quoting  2  Bq.  Ga.  Abr.  688» 
pi.  1.  So,  too,  where  the  land  is  neither 
bought  nor  sold  expressly  and  professedly 
by  the  acre,  but  both  parties,  In  fixing  the 
price  for  the  land,  have  regard  to  the  quan- 
tity which  they  suppose  the  estate  to  consist 
of,  the  same  rule  as  to  liability  for  deficien- 
cy will  preyaiL  In  such  case  the  demand  of 
the  Tender  and  the  offer  of  the  purchaser 
are  supposed  to  be  influenced  in  an  equal  de- 
gree by  the  quantity  which  both  believe  to 
be  the  subject  of  their  bargain.  A  ratable 
abatement  of  price  will  probably  leave  both 
in  nearly  the  same  relative  situation  in 
which  they  would  have  stood  if  the  true 
quantity  had  been  originally  known.  Hill  v. 
Buckley,  17  Yes.  401;  Sugden,  23L  Such 
sale  must  be  considered  as  in  fact,  and  ac- 
cording to  the  intention  of  the  parties,  though 
not  expressly,  a  sale  by  the  acre.  But  if,  on 
the  othw  hand,  the  sale  be  clearly  one  in 
gross,  it  Is  a  contract  of  hazard,  \n  which 
each  party  takes  on  himself  the  risk  of  ex- 
cess or  deficiency,  and  there  can  be  no  relief 
afforded  to  either,  whatever  may  be  the 
actual  quantity  in  the  tract  sold.  Keytons 
V.  Brawfords,  5  Leigh,  47.  But  the  court  will 
always  require  clear  proof  that  the  vendee 
did  agree  to  take  the  hazard  of  deficiencies 
on  himself.  Jolliffe  v.  Hite,  1  Gall,  329  [1 
Am.  Dec.  510];  Nelson  v.  Matthews,  2  Hen. 
&  M.  164  [3  Am.  Dec.  620] ;  Hull  v.  Cun- 
ningham's. Ex'or,  1  Munf.  330."  Russell  y. 
Keeran,  8  Leigh,  18,  15.  Nowhere  does  it 
appear  that  parol  evidence  is  held  to  be  ad- 
missible to  prove' the  extent  of  the  risk  as- 
sumed in  a  sale  in  gross.  The  possibility 
of  such  a  thing  is  precluded  by  the  rules 
and  principles  deduced  and  stated  by  Judge 
Qreen  in  Grislip  v.  Gain.  In  every  Virginia 
case* prior  to  the  division  of  the  state  in 
which  there  was  not  a  sale  by  the  acre,  a 
sale  in  gross  with  a  warranty  of  quantity,  or 
a  sale  into  which  fraud  had  entered  as  a 
vitiating  element,  relief  was  denied,  nor,  with 
the  single  exception  of  Pratt  v.  Bowman, 
has  relief  ever  been  held  by  this  court  to  be 
proper  under  any  other  circumstances.  Sales 
in  gross,  unattended  by  warranty  of  quan- 
tity or  fraud,  have  been  uniformly  treated  as 
contracts  of  hazard,  and  that  precludes  any 
right  to  rescission  on  account  of  variation  in 
quantity. 

"In  a  sale  in  gross,  a  contract  of  hazard 
on  both  sides,  the  vendee  is  not  entitled  to 
relief  in  case  of  a  deficiency."  Keytons  v. 
Brawfords,  6  Leigh,  89.  "If  a  tract  of  land 
be  sold  for  1,100  acres,  more  or  less,  at  a 
fixed  price,  and  it  turns  out  that  it  is  less, 
the  purchaser  will  not  be  relieved  in  equity." 
Pendleton  v.  Stewart,  5  Qill,  1,  2  Am.  Dec. 
583.  Oabell,  J.,  in  Russell  v.  Keeran,  8 
Leigh,  19-20,  says:  "I  am  of  opinion  that 
the  decree  of  the  chancellor,  of  the  13th  De- 
cember, 1828,  is  wholly  erroneous.  It  de- 
clares that  although  the  sale  of  the  land  was 
a  sale  in  gross,  yet  it  was  not  a  sale  of  haz- 


ard as  to  quantity.  This  Is  contrary  to  first 
principles;  for  every  sale  of  land  in  gross  or 
by  the  tract  Is,  ex  vi  termini,  a  sale  of  haz- 
ard as  to  the  quantity;  the  vendor  being 
debarred  from  claiming  any  diminution  of 
the  purchase  money  in  case  the  real  quan- 
tity shall  fall  short  of  the  estimated  quan- 
tity." "Where  the  contract  does  not  specify 
the  number  of  acres  sold  or  contracted  to  be 
sold  otherwise  than  by  the  general  words 
'containing  so  many  acres,'  this  can  hardly 
be  looked  on  as  a  warranty  of  the  quantity, 
but  rather  as  a  matter  of  description.  Key- 
tons  V.  Brawfords,  5  Leigh,  48."  Russell  v. 
Keeran,  8  Leigh,  13-15.  In  Tucker  v.  Gocke, 
2  Rand.  51,  the  court  held:  "A  conveyance 
of  a  particular  tract  of  land  without  a  spec- 
ification of  quantity  does  not  bind  the  ven- 
dor to  warrant  a  particular  number  of  acres, 
if  there  has  been  no  false  representation, 
and  no  concealment  of  facts  within  his 
knowledge;  although  there  may  have  been 
an  expectation  in  both  parties,  founded  on 
documents  and  other  evidence  known  to 
both,  that  the  number  of  acres  is  greater 
than  it  turns  out  to  be  upon  a  subsequent 
survey."  The  conclusion  indicated  by  these 
views  is  supported  by  the  great  weight  of 
authority.  It  cannot  be  assumed  that,  in  so 
many  cases  of  large  deficiencies  and  excesses 
in  which  relief  has  beeen  denied  because  no 
warranty  or  fraud  was  established,  it  did  not 
occur  to  the  courts  and  counsel  that  it  might 
be  had  by  the  shorter  and  easier  remedy  of 
rescission.  The  manifest  Import  of  these  de- 
cisions is  that  no  relief  can  be  had  in  any 
form  respecting  the  subject-matter  of  the 
hazard.  This  is  the  view  expressed  by  Chan- 
cellor Walworth  in  Veeder  v.  Fonda,  3  Paige 
(N.  Y.)  94,  98.  He  said:  "It  seems  now, 
however,  to  be  generally  understood  that, 
where  the  contract  has  been  consummated 
without  any  fraud,  misrepresentation,  or  con- 
cealment as  to  the  real  quantity,  the  courts 
will  not  inquire  whether  there  has  been  an 
actual  mistake  as  to  the  supposed  quantity 
contained  within  certain  specified  boundaries. 
But  this  result  has  been  produced  more  from 
the  necessity  of  quieting  interminable  liti- 
gation than  from  the  real  equity  of  the  prin- 
ciple established  by  the  decisions."  This  is 
quoted  and  approved  by  the  New  York  Court 
of  Appeals  in  Faure  v.  Martin,  7  N.  Y.  210, 
57  Am.  Dec.  515.  In  Winch  v.  Winchester, 
1  Ves.  &  Beam,  375,  the  court  held:  "Pur- 
chaser not  entitled  to  an  abatement  for  a 
deficiency  in  quantity;  the  particular  de- 
scribing the  estate,  as  containing  by  estima- 
tion forty-one  acres,  be  the  same  more  or 
less."  Parol  evidence  was  admitted  to  prove 
a  representation  by  the  vendor  as  to  quan- 
tity. Sir  William  Grant,  Master  of  the  Rolls, 
said:  "As  to  the  admissibility  of  the  evi- 
dence, it  must  depend  upon  the  purpose  for 
which  it  is  produced.  If  the  defendant  in- 
sists that,  the  evidence  being  received,  he 
will  be  entitled  to  have  the  contract  perform- 
ed with  an  abatement  of  the  price.  I  think  it 
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is  not  admissible  for  that  purpose,  as  the 
court  cannot  execute  in  bis  favour  a  written 
agreement  with  a  yariatlon  introduced  by 
parol  testimony;  but  if  he  says  he  was  de- 
ceived by  this  representation,  and  therefore 
was  induced  by  fraud  to  enter  into  the  con- 
tract, and  offers  the  evidence  for  the  purpose 
of  getting  rid  of  such  contract  altogether, 
for  that  purpose,  I  think,  it  may  be  received; 
as,  if  such  a  declaration  was  made  by  the 
auctioneer,  it  would  undoubtedly  be  fraud- 
ulent and  unfair  in  the  plaintiffs  to  insist 
upon  the  execution  of  the  contract,  not  giv- 
ing the  defendant  the  benefit  of  that  declara- 
tion." Mann  v.  Pearson,  2  Johns.  (N.  T.)  87, 
holds:  "A  deed  was  delivered  to  M.  and  T., 
describing  the  lot,  and  as  'containing  600 
acres,  be  the  same  more  or  less.'  On  actual 
survey  the  lot  was  found  to  contain  only 
421%  acres.  In  an  action  brought  against  P. 
on  the  bond  it  was  held  that  the  mention  of 
the  quantity  6f  acres  was  matter  of  descrip- 
tion, and  that  the  delivery  of  the  deed  for 
the  lot  of  land  according  to  its  actual  and 
known  description  was  a  performance  of  the 
condition  of  the  bond."  Chief  Justice  Kent 
concurred  in  the  opinion  delivered  by  Spen- 
cer, X,  which  said:  "The  enumeration  of 
quantity  is  not  of  the  essence  of  the  con- 
tract; it  is  matter  of  description  merely. 
The  only  certainty  in  the  present  case  is  the 
lot,  and  this  alone  is  the  subject  of  the  cove- 
nants." In  Jackson  v.  Barringer,  15  Johns. 
(N.  Y.)  471,  it  is  held:  "So,  where  there  is  a 
lease  of  the  farm  on  which  A.  B.  now  lives, 
to  contain  80  acres,  and  the  farm  actually 
contains  more  than  80  acres,  the  lessor  can- 
not recover  the  surplus  from  the  lessee,  es- 
pecially where  he  has  been  in  possession  and 
paid  rent  for  a  length  of  time."  Jackson  v. 
Defendorf,  1  Gaines,  493,  holds:  "If  a  lot 
be  granted  by  deed,  and  its  number  specified 
with  a  reference  to  a  map,  the  whole  lot 
will  pass  by  the  deed,  though  it  there  be 
mentioned  as  containing  fewer  acres  than  it 
absolutely  does."  In  Powell  v.  Clark,  5 
Mass.  355,  4  Am.  Dec.  67,  it  is  held  as  fol- 
lows: "In  a  deed  of  conveyance  of  land  as 
limited  by  certain  monuments,  lines,  and 
courses,  and  also  as  containing  so  many 
acres  and  rods,  the  words  expressing  the 
quantity  do  not  amount  to  a  covenant  that 
the  land  contains  that  quantity,  but  are 
merely  descriptive  of  the  land."  To  the 
same  effect,  see  Boar  v.  McGormlck,  1  Serg. 
&  R.  (Pa.)  166;  Hall  v.  Powel,  4  Serg.  &  R. 
(Pa.)  456,  8  Am.  Dec.  722;  Snow  v.  Chapman, 
1  Root  (Conn.)  528;  Dagne  v.  King,  1  Yeates 
(Pa.)  322;  Smith  v.  Evans,  6  Bin.  (Pa.).  102, 
6  Am.  Dec.  436.  Many  of  these  cases  were 
actions  at  law,  but  the  interpretation  and 
construction  of  a  contract  is  the  same  in 
each  forum.  In  Stebbins  v.  Eddy,  4  Mason 
(U.  S.)  414,  Fed.  Cas.  No.  13,342,  a  suit  in 
equity  for  relief  in  respect  to  a  deficiency. 
Story,  J.,  after  discussing  a  number  of  cases, 
^eluding  an  anonymous  case  in  2  Freem. 
107,  in  which  a  man  who  had  purchased  a 


tract  of  land  described  as  containing  100 
acres,  mre  or  less,  which  had  turned  out  to 
contain  only  about  60,  was  denied  any  relief, 
said:  "In  short,  the  latest  cases  generally 
concur  with  the  doctrine  laid  down  in  the 
anonymous  case  in  2  Freem.  Ch.  107.  It 
seems  to  me  that  there  is  much  good  sense 
in  holding  that  the  words  'more  or  less,'  or 
other  equivalent  words,  used  in  contracts  or 
conveyances  of  this  sort,  should  be  construed 
to  qualify  the  representation  of  quantity  in 
such  a  manner  that,  if  made  in  good  faith, 
neither  party  should  be  entitled  to  any  re- 
lief on  account  of  a  deficiency  or  surplus. 
Nor  am  I  prepared  to  admit  that  the  fact 
that  the  sale  is  not  in  gross,  but  for  a  spe- 
cific sum,  by  the  acre,  ought  necessarily  to 
create  a  difference  in  the  application  of  the 
principle.  I  do  not  say  that  cases  may  not 
occur  of  such  an  extreme  deficiency  as  to 
call  for  relief;  but  they  must  be  such  as 
would  naturally  raise  the  presumption  of 
fraud,  imposition,  or  mistake  in  the  very  es- 
sence of  the  contract  Where  the  sale  is 
fair,  and  the  parties  are  equally  innocent, 
and  the  quantity  Is  sold  by  estimation,  and 
not  by  measurement,  there  is  little,  if  any, 
hardship  and  much  convenience  in  holding  to 
the  rule  caveat  emptor." 

This  review  of  the  authorities  concerning 
the  subject  of  sales  in  gross  without  war- 
ranty of  quantity  or  fraud  perpetrated  by 
either  party,  and  the  policy  of  the  law  which 
imposes  upon  parties  some  degree  of  care 
and  prudence  in  making  their  contracts,  to 
the  end  that  useless  litigation,  resulting  from 
carelessness  and  lack  of  diligence,  may  be 
discouraged,  impel  the  conclusion  that  the 
plaintiffs  are  not  entitled  to  a  rescission  of 
the  contract  Not  a  few  of  the  cases  hold 
that  under  the  circumstances  of  this  case 
the  plaintiffs  would  be  precluded  froi6  any 
relief  by  their  negligence.  Anon.,  2  Freem. 
107.  In  a  sense,  the  mistake  complained  of 
is  attributable  to  the  negligence  of  the  com- 
plainants. It  was  their  property,  and  some 
Inquiry  as  to  quantity,  as  by  a  survey,  for 
instance,  before  disposing  of  it,  would  not 
have  been  a  manifestation  of  extreme  cau- 
tidn,  wariness,  or  prudence;  but  they  made 
none.  Such  survey  wx)uld  have  cost  them  no 
more,  perhaps,  than  it  has  cost  Kay.  They 
discovered  the  excess  about  five  years  after 
the  sale,  by  mere  accident,  as  a  result  of 
Kay*s  survey,  and  now  ask  to  be  permitted 
to  take  advantage  of  his  industry  and  enter- 
prise. A  leading  American  case  holding  this 
to  be  inequitable  is  Orymes  v.  Sanders,  93 
U.  S.  55,  23  L.  Ed.  708,  holding  that:  "Mis- 
take, to  be  available  in  equity,  must  not  have 
arisen  from  negligence,  where  the  means  of 
knowledge  were  easily  accessible.  The  par- 
ty complaining  must  have  exercised  at  least 
the  degree  of  diligence  which  may  be  fairly 
expected  from  a  reasonable  person."  In  the 
opinion  it  is  said:  "The  appellees  paid  their 
money  without  even  Inquiring  of  any  one 
professing  to  know  where  the  Unea  were. 
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Tlie  courses  and  distances  specified  In  the 
deed  show  that  a  surveyor  had  been  employ- 
'ed.  Why  was  he  not  called  upon?  The  ap- 
pellants sat  quietly  In  the  dark  until  the  mis- 
take was  developed  by  the  light  of  subse- 
quent events.  Full  knowledge  was  within 
their  reach  all  the  time  from  the  beginning 
of  the  negotiation  until  the  transaction  was 
closed.  It  was  their  own  fault  that  they  did 
not  avail  themselves  of  It"  In  Campbell  v. 
Ingllby,  1  De  6.  &  J.  392,  405,  Lord  Justice 
Turner  said:  "In  this  case  I  think  that  the 
existence  of  the  plain tlir*s  claim  can  be  attrib- 
uted only  to  his  own  neglect,  and  I  am  of 
opinion  that,  under  such  circumstances,  he 
Is  not  entitled  to  the  compensation  which  is 
claimed  by  this  bill.**  For  similar  applica- 
tions of  the  rule,  see  Manser  v.  Davis,  6 
Ves.  678;  Jennings  v.  Broughton,  17  Beav. 
284;  Atwood  v.  Small,  6  CI.  &  Fin.  338. 
Though  there  may  be  at  some  time  a  mutual 
and  Innocent  mistake  as  to  mere  quantity  In 
a  sale  in  gross  of  such  magnitude  as  to  en- 
able the  court  to  say  it  goes  to  the  substance 
of  the  contract,  and  justifies  relief  by  way 
of  rescission,  we  are  firmly  convinced  that 
the  principles  announced  In  W.  M.  &  M.  Co. 
V.  P.  C.  C.  Co.,  Crislip  v.  Cain,  Hansford  v.  | 
Coal  Co.,  and  Pratt  v.  Bowman,  concerning  I 
rescission  for  such  cause,  are  too  broad,  and  | 
are  contrary  to  the  great  weight  of  author-  > 
lty»  as  well  as  inconsistent  with  other  prin- 
ciples firmly  established  in  this  state.  There- 
fore the  doctrine  of  rescission,  as  therein  an- 
nounced, is  disapproved,  and  to  this  extent 
said  cases  are  overruled. 

For  the  reasons  aforesaid,  the  decree  com- 
plained of  will  be  reversed,  and  the  bill  dis- 
missed, with  costs  both  In  this  court  and  in 
the  circuit  court 

Excess. 

BRANNON,  P.  (concurring).  Take  the 
case  of  a  deed  conveying  a  tract  of  land  ei- 
ther not  specifying,  or  simply  specifying, 
quantity,  without  any  qualifying  words  af- 
fecting the  quantity,  there  being  no  fraud. 
Shall  the  grantor  have  either  pay  or  rescis- 
sion on  the  ground  of  excess  in  quantity? 
Such  a  deed  is  a  sale  in  gross;  that  is,  one 
of  hazard  or  risk  as  to  quantity.  Crislip  v. 
Crain,  19  W.  Va.  438;  Depue  v.  Sergent 
21  W.  Va.  326;  Hansford  v.  Coal  Co.,  22  W. 
Va.  70;  Pratt  v.  Bowman,  37  W.  Va.  715, 
17  S.  B.  210.  The  statement  of  quantity  in 
such  a  deed  is  descriptive  of  the  tract,  not 
a  covenant  or  warranty  of  quantity.  4  Kent, 
466;  Caldwell  v.  Craig,  21  Grat  132.  To 
allow  pay  for  excess  or  rescind  would  deny 
the  essential  character  of  the  deed  given  it 
by  law — that  of  hazard.  The  law  would  con- 
tradict Itself.  It  would  in  one  breath  say 
that  the  deed  is  one  of  hazard,  and  in  the 
next  breath  say  that  it  is  one  of  warranty  of 
quantity;  for  how  can  either  pay  or  rescis- 
sion be  given  unless  there  is  warranty  or 
covenant  of  quantity?  Furthermore,  to  al- 
k>w  such  pay  or  rescission  would  deny  the 


legal  character  of  the  deed,  contrary  to  the 
<dd  rule  that  a  contract  in  writing  shall  not 
be  contradicted,  altered,  or  varied  by  oral 
evidence.  The  law  stamps  such  a  deed  as 
one  in  gross.  You  allow  evidence  to  contra- 
dict this.  You  allow  evidence  to  prove  mis- 
take as  to  quantity,  when  the  deed,  as  con- 
strued by  law,  says  that  the  grantor  was  not 
mistaken,  but  took  the  risk  as  to  quantity; 
that  he  conveyed  the  tract,  whether  more  or 
less  in  quantity,  for  a  given  sum.  The  law 
makes  the  deed  have  one  effect;  oral  evidence 
makes  it  have  another.  Depue  v.  Sergent, 
21  W.  Va.  326,  is  decided  to  show  that  this 
cannot  be  done  In  such  case  by  oral  evidence. 
If  the  grantor  Intended  to  make  quantity  of 
the  essence  of  the  contract,  he  would  have 
made  it  a  conveyance  by  the  acre,  or  insert- 
ed a  clause  for  compensation  for  excess;  but 
he  has  made  a  sale  in  gross.  Where  there 
is  deficiency,  and  the  grantor  has  stated  in 
the  deed  that  the  tract  contains  a  certain 
quantity,  that  is  a  different  case,  under  our 
decisions,  from  excess.  Under  those  deci- 
sions it  is  because,  and  only  because,  of  that 
statement  of  quantity,  that  deduction  from 
purchase  money  is  made  for  deficiency.  But 
as  to  excess,  that  reason  does  not  exist,  since 
the  grantee  has  made  no  statement  of  quan- 
tity. In  the  case  of  claim  for  deficiency  it  is 
sometimes  (only  sometimes)  granted  because 
of  fraud  in  the  grantor  in  making  such  state- 
ment; but  there  is  no  such  fraud  imputable 
to  the  grantee,  no  such  basis  for  decree 
against  him  on  account  of  excess,  judge 
Green  mentions  this  in  Depue  v.  Sergent, 
supra,  and  the  clear  Jurist  Judge  Hoane  said 
in  Jolliffe  V.  Hlte,  1  Call,  312,  1  Aul  Dec. 
519,  "With  regard  to  the  case  of  excess,  it 
may  not  follow,  of  course,  that  when  there 
is  abatement  for  deficiency  there  should  be 
payment  for  the  excess."  For  deficiency  in 
our  cases  relief  is  granted  for  legal  fraud. 
If  you-  regard  the  statement  of  quantity 
warranty  (you  cannot),  while  the  vendee 
could  get  relief  for  loss,  the  vendor  could  not 
for  excess.  There  is  difference  between  ex- 
cess and  deficiency,  whether  you  regard  re- 
lief as  based  on  fraud  or  warranty. 

But  the  argument  is  made  that  though 
no  fraud  is  chargeable  to  the  grantee,  there 
is  mutual  mistake,  and  that  calls  for  relief^ 
I  respond  that  the  cases  say  that  compensa- 
tion for  excess  or  abatement  cannot  be  made 
on  the  theory  of  mistake,  because  that  would 
fly  in  the  face  of  the  deed,  which  speaks  a 
sale  in  gross.  Judge  Green  says  so  in  Cris- 
lip ▼.  Crain,  19  W.  Va.  512,  and  point  10  in 
syllabus.  Hillard  on  Vendors,  328,  says: 
"The  general  principle  is  laid  down  that  the 
vendor  of  land  as  containing  a  certain  quan- 
tity, more  or  less,  when  he  knows  from  the 
title  deeds  or  otherwise  that  it  contains  a 
much  less  quantity,  is  in  equity  bound  to 
make  good  the  difference.  But  where  a  con* 
tract  has  been  consummated  without  any 
fraud,  misrepresentation,  or  concealment  as 
to  the  quantity,  the  court  will  not  inquira 
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whether  there  has  been  a  mistake  upon  that 
point  Thus,  If  the  vendor  sells  and  the  ven- 
dee buys  a  tract  of  land  for  so  many  acres, 
more  or  less,  and  it  turns  out  upon  a  sur- 
vey that  there  is  less  than  the  estimated 
quantity,  the  buyer  shall  not  be  relieved  in 
e<Dilty.  So  it  is  said  the  cases  in  which 
equity  interferes,  where  the  quantity  of  the 
land  exceeds  or  falls  short  of  that  specified 
in  the  deed  or  contract,  are  those  In'  which 
the  sale  has  been  made  by  the  acre  or  foot, 
or  where  there  has  been  fraud  or  willful 
misrepresentation  on  the  part  of  the  party 
against  whom  relief  is  sought."  I  repeat 
that  pay  for  excess  or  loss  cannot  stand  on 
the  idea  of  mistake,  but  only  on  fraud,  actual 
or  legal.  But  it  is  said  that,  while  it  is 
true  that  money  compensation  cannot  be 
made  because  of  niistake,  yet  rescission  of 
the  deed  can  be.  It  is  strange  to  say  that 
you  cannot  decree  compensation  for  mistake 
because  the  deed  is  a  sale  in  gross,  yet  you 
can  take  the  vendee's  land  from  him  for  that 
mistake.  Do  you  not,  by  rescission,  deny 
the  legal  effect  of  the  sale  as  one  of  hazard 
just  as  much  as  you  would  by  decree  for  mon- 
ey compensation?  Do  you  not  thus  ignore 
that  legal  elfect  of  the  deed  as  one  in  gross  or 
of  hazard?  You  would,  in  reason,  equally  Ig- 
nore the  law  of  the  deed  in  either  case. 
"Whether  the  case  be  one  of  excess  or  de- 
ficiency, the  mistake  is  not  in  the  substance 
of  the  contract,  but  in  relation  to  the  very 
risk  in  the  contemplation  of  the  parties." 
Caldwell  v.  Craig,  21  Grat  137.  For  the  po- 
sition that  in  case  of  such  a  deed  there  can 
be  neither  compensation  nor  rescission  for  ex- 
cess, in  absence  of  fraud,  I  cite  Jolllffe  y. 
Hlte,  1  Gall,  801,  1  Am.  Dec.  519,  and  Tuck- 
er V.  Cocke,  2  Rand.  51,  66,  where  Judge 
Green  says  that  quantity  in  such  case  is  not 
of  the  substance  of  the  contract;  that  the 
substance  is  the  tract;  that,  If  the  land  is 
sold  as  on  Paint  creek,  whereas  it  is  else- 
where, that  is  a  mutual  mistake  as  to  the 
"substance,**  and  there  will  be  rescission; 
but  that  mistake  in  quantity  is  not  In  the 
"substance,**  but  covered  by  the  hazard. 
Pendleton  v.  Stewart,  5  Call,  1,  2  Am.  Dec 
588;  Keyton  v.  Brawford,  5  Leigh,  89,  48; 
Reed  v.  Patterson,  7  W.  Va.  268 ;  2  Warvelle 
on  Vendors,  pp.  974,  976;  Dart  on  Vendors, 
304.  I  refer  to  29  Am.  &  Eng.  Bncy.  L.  (2d 
Ed.)  635,  saying  that  excess  in  quantity  ''does 
not  entitle  him  either  to  rescission,  to  recon- 
veyance of  excessive  quantity,  or  to  com- 
pensation." See  pages  625,  687.  On  page  627 
we  find  many  cases  cited  for  the  text:  ''The 
theory  on  which  relief  Is  denied  Is  that  the 
purchaser  gets  the  specific  land  which  he 
contracted  to  buy,  and  must  be  deemed  to 
have  assumed  the  risk  of  deficiency.*'  In 
Hardin  v.  Kelley,  89  Va.  833,  15  S.  E.  894, 
our  holding  is  sustained.  It  says  that,  where 
a  tract  is  conveyed  for  a  certain  sum  with- 
in certain  bounds,  stated  to  contain  a  certain 
quantity,  there  can  be  no  recovery  for  ex- 


Bat  do  our  cases  hold  that  In  case  of  ex- 
cess there  can  be  relief?  They  say  there 
can  be  no  money  compensation  decreed  unless 
the  purchaser  is  willing  to  pay;  but  some 
say  there  may  be  rescission.  I  contend  ttiat 
Western  M.  &  M.  Co.  v.  Peytona,  8  W.  Va. 
406,  is  obiter  as  to  its  recognition  of  right 
of  rescission.  It  did  not  enter  into  the  de- 
cree. The  decree  Is  not  based  on  that.  It 
did  not  even  allow  an  amendment  as  to  it. 
Bouvier,  L.  Diet.,  word  "Dictum."  The  opin- 
ion shows  that  it  was  not  Intended  to  be  de- 
cided. The  same  may  be  said  of  Hansford 
V.  Coal  Co.,  22  W.  Va.  70.  Certainly  expres- 
sions in  Crislip  v.  Cain,  allowing  rescissioii 
for  excess,  were  obiter,  it  being  a  case  of  de- 
ficiency, not  excess.  As  to  Pratt  v.  Bowman. 
37  W.  Va.  715,  17  S.  E.  210,  we  were  in  error 
in  holding  a  right  to  rescission  for  excess. 
We  were  misled  by  the  cases  just  mentioned. 
Argument  and  reargument  have  brought  this 
matter  of  excess  to  close  scrutiny  in  the  pres- 
ent case.  Those  cases  were  sqiiarely  assail- 
ed, and  a  demand  made  for  reconsideration 
of  them  as  regards  this  subject.  I  admit  re- 
luctance to  depart  from  a  former  case-— even 
one,  and  there  Is  but  one — ^but  the  law  onght 
to  be  laid  down  right  when  it  is  to  operate 
constantly  in  daily  transactions  in  future. 
Shall  we  persevere  In  error  when  we  believe 
it  to  be  error  and  It  is  challenged  as  error? 
Is  this  ruling  practically  unjust?  When 
quantity  is  given  in  deeds,  who  thinks  of  Its 
being  warranted?  When  that  Is  designed, 
the  sale  is  made  by  the  acre.  Judge  TudLer 
said  In  Keyton  y.  Brawford,  5  Leigh,  48,  as 
many  of  the  books  say:  "I  have  looked  upon 
such  mention  of  quantity  as,  in  general,  mat- 
ter of  description  only,  and  not  of  itself  ss 
giving  a  character  of  a  contract  by  the  acre. 
I  am  satisfied  that  such  a  thing  Is  rarely 
dreamed  of  by  those  who  execute  deeds." 
Much  authority  says  that  mere  statement  of 
quantity  In  a  deed.  In  connection  with  bound- 
ary, is  only  description,  not  warranty  of 
quantity.  4  Kent,  466;  Caldwell  v.  Cral«, 
21  Grat  132 ;  Wood  v.  Murphy,  47  Mo.  App. 
539;  Jenkins  v.  Bolgiano,  53  Md.  420;  29 
Am.  &  Eng.  Ency.  L.  (2d  Ed.)  628;  Rogers* 
Case,  72  Ala.  529. 

Deficiency. 

Though  deficiency  Is  not  involved,  I  will 
say  that  much  authority  in  Virginia  and 
elsewhere  can  be  found  denying  compensa- 
tion In  case  of  such  a  deed  as  is  Involved  In 
this  case,  because  the  sale  is  In  gross.  But 
we  have  numerous  cases  holding  that  in  such 
cases  there  may  be,  under  circumstances, 
compensation  for  deficiency,  where  the  gran- 
tor assumes  to  represent  in  the  deed  the  tract 
to  contain  a  certain  quantity.  Crislip  v.  Cain* 
19  W.  Va.  438;  Anderson  v.  Snyder,  21  W. 
Va.  632 ;  Hansford  v.  Coal  Co.,  22  W.  Va.  70 ; 
Sine  V.  Fox,  33  W.  Va.  521,  11  S.  B.  218: 
Depue  V.  Sergent,  21  W.  Va.  326.  They  hold 
that,  where  a  deed  states  a  tract  to  contain 
a  fixed  quantity, '  If  that  was  relied  on  and 
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Induced  the  purchase,  It  Is  ground  of  com- 
pensation for  deficiency,  as  the  statement  of 
quantity,  whether  made  in  ignorance  of  the 
true  quantity  or  not,  is,  in  law,  fraud*  Such 
is  not  the  case  as  to  excess.  Where  a  deed 
makes  no  statement  of  quantity,  hut  conveys 
the  tract,  there  is  no  compensation.  Allen  y. 
Shrlver,  81  Va.  174.  I  confess  that  I  do  not 
see  that  Grislip  v.  Gain  is  sound  in  holding 
that,  where  a  deed  merely  states  quantity,  it 
prima  facie  gives  right  either  to  abatement 
or  rescission  for  deficiency,  in  absence  of 
actual  fraud.  When  once  the  law  puts  upon 
the  deed  the  seal  of  a  sale  in  gross,  the 
statement  of  quantity  is  merely  further  de- 
scription of  the  tract,  not  a  warranty  of 
quantity,  and  therefore  cannot  be  the  ground 
of  relief.  The  law  does  treat  that  statement 
of  quantity  in  that  light.  See  citations  above. 
It  is  conceded  in  the  Orislip  Case  that  mutual 
mistake  of  quantity  is  not  the  ground  of  re- 
lief, but  that  the  statement  of  quantity  is, 
because  a  legal  fraud.  How  can  this  be 
when  the  deed  is  a  sale  in  gross?  By  oral 
evidence  you  deny  the  writing.  But  there  is 
a  difference  between  excess  and  deficiency 
where  the  deed  states  quantity.  There  is  but 
one  case  holding  that  excess  gives  right  to 
relief,  but  many  following  Orislip  v.  Cain. 
I  would  yield  to  them  only  on  the  principle 
of  stare  decisis.  They  are  numerous.  But 
they  are  not  cases  of  excess.  It  does  seem  to 
me  that  this  matter  turns  on  two  questions: 
(1)  Is  the  deed  one  of  sale  in  gross?  (2)  Is 
the  statement  of  quantity  in  it  warranty  of 
quantity?  The  law  says  that  such  a  deed 
speaks  a  sale  in  gross,  and  I  assert  that  the 
mere  statement  of  quantity  is  not  of  the  sub- 
stance, not  a  statement  of  a  fact  as  on  the 
grantor's  personal  knowledge,  not  made  to  in- 
duce the  grantee  to  purchase,  is  not  a  war- 
ranty. When  the  parties  intend  quantity  of 
the  substance — when  one  states  the  quanti- 
ty as  within  his  knowledge,  and  the  other 
buys  on  its  faith — ^they  say  it  is  a  sale  by  the 
acre,  or  in  some  cases  to  make  quantity  of 
the  substance  of  the  contract;  but  the  in- 
cidental statement  of  quantity  in  description 
is  not  prima  facie  of  the  substance.  The 
tract  is  the  substance.  The  fact  that  the 
parties  have  not  sold  by  the  acre  or  other- 
wise made  quantity  important  shows  that 
they  did  not  intend  the  statement  of  quan- 
tity as  a  warranty.  Orislip  v.  Cain,  19  W. 
Va.  480,  481.  If  the  party  knows  the  state- 
ment is  false,  this  is  actual  fraud;  but  if 
he  states  quantity,  not  knowing  it  to  be 
false,  or  does  not  say  it  is  true  on  his  own 
knowledge,  when  he  knows  the  statement  is 
not  true,  relief  is  given,  though  the  deed  is  in 
gross,  because  of  fraud.  When  he  says  he 
knows  the  quantity  is  correct,  you  relieve 
for  warranty ;  but  when  neither  is  the  case 
there  is  no  rescission,  because  the  deed  is 
in  gross. 

It  seems  not  necessary  to  say  that  I  have 
not  been  speaking  of  sales  by  the  acre.  I  de- 
sire to  be  understood  as  speaking  of  deeds 


passing  legal  titl^,  not  of  executory  contracts, 
or  what  equity  would  do  In  a  auit  for  specific 
performance. 


(67  W.  Va.  74) 

GIBONEY  v.  COOPER  ft  COOPEB. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  31,  1905.) 

▲FPSABANCB — EFFECT — DEFECT    OF    PROCESS — 
APPEAL—JUBISDICTION. 

1.  A  general  or  voluntary  appearance  in  a 
case  by  a  defendant  named  therein  is  equivalent 
to  service  of  process,  and  confers  iurisdiction  of 
the  person  on  the  court. 

[E3d.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appearance,  S§  79-90.] 

2.  A  general  appearance  waives  any  defect  in 
the  process,  and  confers  jurisdiction  of  the  per- 
son. 

_  [Ed.  Note.-r-For  cases  in  point,  see  vol.  8» 
Cent.  Dig.  Appearance,  |§  11^143.] 

3.  Where,  in  an  action  of  assumpsit,  judgment 
is  rendered  for  a  greater  sum  than  the  damages 
laid  in  the  writ  and  declaration,  the  appellate 
court  will  not  review  such  judgment,  when  such 
excess  of  damages  is  not  sufficient  to  give  said 
court  jurisdiction. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Ritchie  County; 
M.  H.  Willis,  Judge. 

Action  by  L.  P.  Glboney  against  S.  J.  Coop- 
er and  Hugh  Cooper.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

H.  B.  Woods  and  McCluer  &  McCluer,  for 
plaintiffs  in  error.  J.  Newman  and  S.  Robin- 
son, for  defendant  in  error. 

McWHORTBR,  J.  This  Is  an  action  of 
assumpsit  brought  in  the  circuit  court  of 
Ritchie  county  by  L.  P.  Giboney  against  S.  J. 
Cooper  and  Hugh  Cooper,  late  partners  as 
Cooper  &  Cooper.  The  declaration  contains 
only  the  common  accounts,  and  plaintiff  filed 
with  his  declaration  an  account  as  follows: 
Goose  Creek,  W.  Va.,  Nov.  27,  1902. 
S.  J.  Cooper  &  Cooper  to  L.  P.  Giboney,  Dr. 

To  note  dated  July  22,  1901 S300  00 

To  interest  to  Nov.  27,  1902 1  80 

To  protest  charges  ana  protest 1  10 

$302  90 

— accompanied  by  an  affidavit  as  required  by 
statute.  The  writ  was  served  only  upon  the 
defendant  Hugh  Cooper,  and  was  returned 
not  found  as  to  S.  J.  Cooper.  An  order  of 
publication  was  taken  upon  an  affidavit  of 
nonresidency  of  S.  J.  Cooper,  and  on  the 
26th  day  of  February,  1903,  the  defendants 
appeared  and  filed  a  countez  affidavit  deny- 
ing that  the  defendants.  Cooper  &  Cooper, 
were  indebted  in  any  sum  to  the  plaintiff,  L. 
P.  Giboney,  on  the  demands  stated  in  the 
plaintiff's  declaration,  and  moved  to  set  aside 
the  office  judgment  had  at  rules,  which  was 
done ;  and  the  defendants  demurred  to  plain- 
tiff's declaration,  in  which  demurrer  the 
plaintiff  joined,  and  the  demurrer,  being  con- 
sidered, was  overruled,  and  on  motion  of  de- 
fendants they  were  given  30  days  in  which  to 
file  special  pleas  in  the  case.    Afterwards,  on 
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the  20th  day  of  June,  1903,  the  defendants 
entered  their  general  plea  that  they  did  not 
owe  the  plaintiff  the  amount  of  mon^  claim- 
ed In  hla  declaration,  or  any  part  thereof; 
and  a  jury  was  impaneled  and  sworn  to  try 
the  issue,  and,  after  hearing  the  evidence,  re- 
turned a  verdict  in  favor  of  the  plaintiff,  as- 
sessing the  damages  at  $312.  The  defend- 
ants, by  counsel,  moved  the  court  to  set  aside 
the  verdict  and  grant  them  a  new  trial  be- 
cause the  s^ld  verdict  was  contrary  to  the 
law  and  the  evidence,  of  which  motion  the 
court  took  time  to  consider ;  and  on  the  24tb 
day  of  June  the  court  overruled  the  motion 
to  set  aside  the  verdict  and  grant  a  new  trial, 
and  rendered  judgment  against  S.  J.  Cooper 
and  Hugh  Cooper,  late  partners  as  Cooper  & 
Cooper,  for  the  sum  of  $312,  with  Interest 
thereon  from  the  20th  day  of  June,  1903,  un- 
til paid,  and  his  costs.  Upon  the  trial  of  the 
case  the,  defendants  tendered  their  bill  of  ex- 
ception, marked  No.  1,  which  was  signed, 
sealed,  and  saved  to  them  on  the  record. 
The  defendants  procured  from  one  of  the 
judges  of  this  court  a  writ  of  error. 

The  first  error  assigned  is  the  overruling 
of  the  demurrer  to  the  plaintlfTs  declaration. 
The  declaration  is  the  ordinary  declaration 
in  trespass  on  the  case  in  assumpsit,  on  the 
common  counts.  No  grounds  of  demiur^ 
are  shown,  and  the  declaration  appears  to  be 
sufficient     See  section  29,  c.  125,  Code  1899. 

Defendants,  by  their  counsel,  in  their  brief, 
claim  that  the  court  erred  in  rendering  a  per- 
sonal judgment  for  any  amount  against  S.  J. 
Cooper,  one  of  the  defendants,  and  In  refus- 
ing to  set  aside  said  judgment,  because  said 
S.  J.  Cooper  had  not  been  served  with  pro- 
cess in  the  case,  and  no  appearance  was  ever 
entered  therein  by  said  S.  J.  Cooper,  or  any 
one  for  him.  There  were  but  two  defendants 
named  in  the  writ  and  declaration — S.  J. 
Cooper  and  Hugh  Cooper — and  quite  all  the 
orders  show  that  the  '"defendants"  appeared. 
On  February  26,  1903,  '*the  defendants  de- 
murred,*' which  demurrer  was  overruled,  and 
then,  "on  motion  of  the  defendants,  they  are 
given  thirty  days  in  which  to  file  special 
pleas  herein";  and  In  June,  1903,  in  open 
court,  after  stating  the  style  of  the  case,  the 
order  says,  "This  day  came  the  parties  to 
this  action,  by  their  counsel,  and  the  defend- 
ants, for  plea  to  the  plaintiff's  declaration, 
say  they  do  not  owe  the  plaintiff  the  amount 
of  money,  or  any  part  thereof,  in  his  declara- 
tion alleged,  and  issue  is  thereon  joined,  and 
thereupon  came  a  jury,*'  etc.  And  all  the 
motions  In  the  case  to  set  aside  the  verdict 
and  grant  them  a  new  trial,  and  the  excep- 
tions and  objections  to  the  rulings  of  the 
court,  were  all  by  "the  defendants*'  in  the 
case,  and  not  by  "the  defendant**  The  gen- 
eral appearance  in  the  cause  of  both  of  the 
defendants  is  too  marked  to  leave  any  ques- 
tion as  to  the  appearance.  "A  general  or 
voluntary  appearance  is  equivalent  to  serv- 
ice of  process,  and  confers  jurisdiction  of  the 
person  on  the  court    Hence  a  defendant  is 


estopped  to  object  for  want  of  Jurisdiction 
where  he  has  appeared  generally,  and  it  la 
held  to  be  immaterial  whether  he  be  a  resi- 
dent or  nonresident."  3  Cyc.  515,  Id.  517. 
In  2  Bnc  PL  &  Pr.  614,  it  Is  said:  ^The 
prosecution  of  an  appeal  by  a  defendant  not 
summoned,  and  who  did  not  appear.  Is  an  ap- 
pearance to  the  action,"  and  Id.  617:  "Any 
acquiescence  in  the  proceedings  of  a  suit  in 
the  appellate  court  will  be  regarded  as  a 
general  appearance."  Id.  621:  "It  la  a 
familiar  rule  that  a  general  appearance 
waives  any  defect  in  the  process,  and  con- 
fers jurisdiction  of  the  person."  Smith  v. 
Johnson,  44  W.  Va.  278,  29  S.  E.  509. 

And  it  is  alleged  as  error  that  the  court 
rendered  judgment  for  $312  damages;  being 
in  excess  of  damages  laid  in  the  writ  and 
declaration,  which  was  only  $302.90.  If  this 
is  error,  It  is  only  an  error  of  $9.10,  and  this 
court  would  have  no  jurisdiction. 

Upon  the  trial  of  the  case  the  plaintiff  of- 
fered in  evidence  a  note,  together  with  the 
certificate  of  the  notary  public  protesting  said 
note,  dated  the  20th  day  of  October,  1902, 
and  the  aggregate  whereof,  of  said  note  and 
protest  fees,  was  the  amount  laid  In  the  dec- 
laration and  summons,  $302.90,  to  the  Intro- 
duction of  which  note  and  certificate  of  pro- 
test counsel  for  defendant  objected  for  the 
reason  that  the  note  of  Cooper  &  Cooper  was 
not  the  note  of  S.  J.  Cooper  &  Cooper;  the 
declaration  reciting  that  they  were  partners 
as  Cooper  &  Cooper.  Objection  was  made  to 
the  note  and  certificate  of  protest  The  ob- 
jection was  overruled,  and  the  note  permitted 
to  be  Introduced ;  and  the  court  took  time  to 
consider  as  to  objections  to  the  certificate  of 
protest  which  was  later  also  permitted  to  be 
introduced.  The  note,  with  indorsements 
thereon,  is  in  the  following  words  and  fig- 
nres: 

"$300.00.  Cairo,  W.  Va.,  July  22,  1902. 
Ninety  days  after  date,  for  value  received, 
we  promise  to  pay  to  the  order  of  L.  P.  Gib- 
oney  Three  Hundred  Dollars  negotiable  and 
payable  at  The  Bank  of  Cairo,  Cairo,  W.  Va. 
9.  W,  Cooper  &  Cooper. 

"Former    No Postoffice [Stam> 

ed  across  the  face  of  note:]  Protested  Oct 
20,  1902.  Geo.  H.  Carver,  Notary  Public. 
[Indorsed  on  back  of  note:]    L.  P.  Giboney." 

The  certificate  of  protest  ss  Introduced, 
shows  the  note  to  be  signed  with  no  marks 
through  the  letters  "S.  J."  before  Cooper  & 
Cooper. 

After  the  admission  of  the  certificate  of 
protest  the  court  gave  the  following  oral  in- 
struction to  the  jury:  "Gentlemen  of  the 
Jury:  Tou  are  Instructed  that  If  you  be- 
lieve from  the  evidence  in  this  case  that,  at 
the  time  the  note  was  delivered  by  the  mak- 
er. It  was  signed  merely  in  the  firm  name  of 
Cooper  &  Cooper,  then  you  will  find  for  the 
plaintiff  in  this  case  the  amount  of  the  note 
in  controversy.  However,  if  you  should  believe 
from  the  evidence  that  at  the  time  it  was 
delivered  It  was  not  so  signed,  but  that  the 


W.Va.) 


GIBONET  ▼.  OOOPfiR  A  COOPEa 


941 


letters  *S.  J.*  were  on  the  note,  and  were  not 
erased  or  marked  out,  then  you  should  find 
for  the  defendant  In  this  case."  To  which 
instmctlon  counsel  for  plaintiff  ohjected  and 
excepted.  The  note  was  introduced  In  con- 
nection with  the  oral  testimony  of  L».  O.  Glb- 
oney»  who  acted  for  the  plaintiff,  his  son  L. 
P.  Glhoney,  In  selling  and  delivering  to  the 
defendants  or  S.  J.  Cooper  the  wagon,  horsea, 
and  outfit  for  which  the  note  waa  given. 
The  only  question  In  the  case  Is/  really,  wheth- 
er S.  J.  Cooper  purchased  the  property  on 
his  Individual  account,  with  the  knowledge 
of  that  fact  of  said  Giboney,  or  whether  be 
purchased  it  for  the  firm  of  Hugh  Cooper  and 
8.  J.  Cooper,  who  were  engaged  in  the  saw- 
mill business.  L.  C.  Gibouey  was  asked 
whether  he  knew  under  what  name  and 
where  the  defendants  were  doing  business. 
He  stated  that  Hugh  Cooper  and  Sam  Coop- 
er were  doing  business  on  Nutter*s  Fork  in 
the  firm  name  of  Cooper  &  Cooper,  in  the 
■awmill  business,  and  was  asked  if  he  had 
business  with  them  as  the  firm'  of  Cooper  ft 
Cooper.  "A.  Not  until  I  delivered  the  horses 
to  them.*'  He  was  then  shown  the  note  in 
question,  and  asked:  "Who  made  that, note? 
A.  My  son  drew  the  note  up — L.  P.  Giboney. 
Q.  Who  signed  It?  A.  Sam  Cooper.  Q. 
Where  did  he  sign  it?  A.  In  a  grocery  that 
Mr.  Cooper  (Sam  Cooper)  was  running" — and 
stated  that  by  "Sam  Cooper"  he  meant  S.  J. 
Cooper.  He  was  told  to  look  at  the  signa- 
ture of  the  note,  and  explain,  if  he  could,  how 
the  "S.  J."  came  to  be  crossed  out  "A. 
Well,  he  set  down  to  the  counter  and  put  it 
•S.  J.  Cooper.'  Says,  I,  *Mr.  Cooper,  now  is  this 
the  way  you  sign  all  your  paper?'  *We  do,' 
he  saya  *We  sign  all  our  papers  in  this 
way.'  And  I  felt  kind  of  doubtful  about  it. 
And  this  Mr.  Cooper's  wife  [pointing  to  Mr. 
Cooper,  who  was  present]  set  right  there  [in- 
dicatlng],  and  I  set  right  there,  and  Mr. 
Cooper  set  right  there  [Indicating  respective 
positions  to  each  other],  and  I  parleyed  a 
good  bit  in  my  mind  whether  to  take  the  note 
and  leave  the  horses,  or  to  take  the  horses, 
and  he  told  me  so  positively  that  was  the 
way  they  signed  their  papers;  and  he  said 
to  me,  *We  have  part  of  the  money  in  the 
Cairo  Bank  now,  but  we  don't  want  to  draw 
all  our  means  out,' — ^then  I  took  the  note. 
Q.  What  was  the  consideration  for  that  note? 
A.  Three  hundred  dollars.  Q.  What  did  you 
give  for  that?  A.  A  pair  of  horsea,  wagon, 
harness,  and  outfit — chains  and  everything. 
Q.  To  whom  did  you  sell  the  wagon,  harness, 
eta?  A  Sam  Cooper.  I  knowed  him  by 
that  name.  That  is  the  man  who  came  and 
contracted  for  the  team.  Q.  For  what  pur- 
pose? A.  To  log  the  mill.  Q:  Do  you  mean 
the  sawmill  of  Cooper  &  Cooper?  A.  Tes, 
sir.  Q.  Where?  A.  Right  there  at  the  mill. 
Q.  But  at  the  time  of  making  the  note  you 
would  not  accept  his  individual  note?  A. 
No,  sir;  but  when  he  signed  It  'Cooper  ft 
Cooper' —  He  first  signed  it  'S.  J.  Cooper,' 
and*  wlien  I  didn't  want  to  take  it,  he  put  'ft 


Cooper'  on  it  This  Cooper's  wife  never  said 
pro  or  con,  and  the  note  laid  there  a  good 
bit,  and  I  thought  she  couldn't  help  hearing 
what  was  said  about  this  note,  and  she  never 
gave  any  objections;  but  this  Mr.  Cooper 
didn't  seem  to  be  there,  and  I  asked  Mr.  Sam 
Cooper  where  he  was,  and  he  told  me,  but  I 
don't  recollect  where  he  said  be  was.  And. 
I  asked  him  very  positively  if  that  was  the 
way  they  signed  their  paper,  and  he  said  they 
signed  all  their  paper  that  way.  Question 
by  Robinson:  Which  way  do  you  mean — 'S. 
J.  Cooper'  or  'Cooper  ft  Cooper'?  A.  You  see, 
he  only  wrote  *S.  J.  Cooper,'  and  then  he  put 
•ft  Cooper,'  and  I  objected  to  it.  Q.  Now, 
Mr.  Giboney,  when  that  note  was  signed  un- 
der your  objection,  what,  if  anything,  was 
done  to  the  letters  'S.  J.'?  Just  look  at  the 
note?  A.  They  were  canceled  across.  Q. 
Did  you  see  them  crossed?  A.  I  seen  S.  J. 
Cooper —  I  didn't  see  this  one  crossed 
[meaning  the  second  letter],  but  I  did  see  this 
one.  I  took  notice  to  that,  and  something 
called  my  attention,  and  I  turned  my  head, 
and  when  he  handed  me  the  note  the  *S.  J.' 
was  canceled.  Q.  Did  you  pay  the  note  when 
it  was  protested — ^take  It  up  out  of  the  bank? 
A  No,  sir;  I  didn't  My  son  did.  Q.  What 
la  your  son'a  name?  A.  L.  P.  Giboney.  Q. 
He  ia  the  plaintiff  in  this  suit?  A  Yes,  sir." 
There  was  a  good  deal  of  conflicting  evidence 
about  the  erasure  of  the  letters  "S.  J." — as  to 
whether  it  was  done  before  or  after  it  was 
negotiated  and  paid.  Or  at  the  time  it  was 
made — ^and  it  seems  to  me  this  Is  not  mate- 
rial. S.  J.  Cooper  and  W.  H.. Cooper  were 
brothers  doing  business  together  as  Cooper 
ft  Cooper  in  the  sawmill  business,  and,  ac- 
cording to  the  evidence  of  Hugh  Cooper  him- 
self, S.  J.  Cooper  was  the  most  active  mem- 
ber of  the  firm'.  He  says  that  he  and  S.  J. 
Cooper  were  members  of  the  firm,  *and  when 
asked :  "Was  there  any  limited  powers  upon 
either  one  of  you  as  to  the  right  to  sign  pa- 
pers? A.  I  believe  not  Q.  One  had  as  much 
power  as  the  other?  A.  Nothing  was  ever 
said  about  that,  as  I  know  of.  Q.  You  have 
the  sawmill  over  there,  have  you  not?  A. 
Yes,  sir.  Q.  That  belonged  to  the  firm  of 
Cooper  ft  Cooper?  A.  Yes,  sir.  Q.  You  ran 
a  bank  account  In  the  Bank  of  Cairo?  A. 
Yes,  sir;  the  business  was  all  done  in  the 
nlime  of  Cooper  &  Cooper.  Q.  Who  signed 
the  checks?  A.  I  done  some  of  it  Q.  Did 
S.  J.  Cooper  ever  do  any  of  It?  A.  He  has, 
I  believe.  Q.  Anybody  else?  A.  Yes;  my 
son  Will.  Q.  You  cannot  say  that  S.  J. 
Cooper  at  the  time  had  not  the  right  to  sign 
the  name  of  Cooper  ft  Cooper  to  that  note? 
A.  As  a  member  of  the  firm,  I  suppose  he 
had.  Q.  He  brought  the  horses  there  to  the 
mill?  A.  No,  sir;  Mr.  Giboney  brought 
them  to  the  mill."  This  firm  was  carrying  on 
the  sawmill  business,  and  the  purchasing  of 
this  team  was  in  the  line  of  their  business — 
•*for  logging  the  mill" — and  the  team  was 
used  for  that  purpose,  as  stated  by  the  resi- 
dent defendant,  Hugh  Cooper,  aa  a  witness 
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for  defendants ;  bnt  he  claimed  that  he  (S.  J. 
Ckx>per)  worked  the  team  for  the  firm  by  the 
day,  and  was  so  paid  for  it  by  the  firm.  That 
was  a  matter  between  themselves,  however. 
8.  J.  Cooper,  being  an  active  member  of  the 
firm,  and  having  a  right  to  make  such  par- 
chase  and  to  execute  the  paper  of  the  firm  in 
payment  for  the  property,  was  reasonably 
yaken  by  Qlboney  to  be  representing  the  firm 
In  making  the  purchase;  and  there  Is  no  di- 
rect evidence  of  the  fact  that  the  plaintiff  or 
his  father,  L.  C.  Glboney,  had  notice  that  S. 
J.  Ckx>per  was  dealing  for  himself  Individ- 
ually, and  not  for  the  firm,  even  If  that  were 
true.  That  was  a  question  purely  for  the  Ju- 
ry, which  rendered  its  verdict  for  plaintiff 
notwithstanding  the  instruction  so  favorable 
to  the  defendants  given  to  It  by  the  court. 
I  am  unable  to  see  that  the  verdict  of  the 
Jury  should  be  disturbed. 
The  Judgment  is  therefore  affirmed. 


(57  W.  Va.  80) 

BOSWORTH  et  al.  v.  WILSON  et  al. 

(Supreme  Court  of  Appeals  of  West  VlrginUu 

Jan.  81,  1905.) 

APPBiLLABLB  OBDEB. 

An  order  merely  sustaining  a  demurrer  to  a 
bill  in  equity,  not  dismissing  the  bill,  is  not 
appealable. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court  Randolph 
County;  John  Homer  Holt  Judge. 

Bill  by  A.  8.  Bosworth  and  another 
against  W.  G.  Wilson  and  others.  From  an 
order  sustaining  a  demurrer  to  the  bill,  com- 
plainants appeaL    Dismissed. 

W.  B.  Maxwell,  for  appellants.  Dailey  ft 
Bowers,  for  appellees. 

BRANNON,  J.  To  a  bill  In  equity  in  the 
circuit  court  of  Randolph  county  filed  by 
Bosworth  and  Rumbarger  against  Wilson 
and  others  a  demurrer  was  entered,  and  the 
court  made  an  order  which  sustained  the  de- 
murrer and  gave  leave  to  file  a  second 
amended  bill.  From  this  order  an  appeal 
has  been  taken. 

This  court  cannot  consider  the  merits. 
The  law  gives  it  no  Jurisdiction  of  an  appeal 
from  such  a  decree,  for  want  of  finality. 
The  order  Is  interlocutory.  The  court  can 
retract  It  and  make  an  opposite  ruling.  An 
order  merely  sustaining  a  demurrer,  but  not 
dismissing  the  bill,  is  not  appealable.  It  is 
a  mere  opinion  not  carried  out.  Gillespie  ▼. 
Coleman.  98  Va.  276,  86  S.  B.  377;  2  Bncy. 
PI.  &  Prac.  114;  2  Cyc.  605.  The  case  of 
White  V.  C.  ft  O.  R.  Co.,  26  W.  Va.  800, 
rules  this  case.  It  holds  that  an  order  sus- 
taining a  demm*rer  and  giving  leave  to 
amend  a  declaration  is  not  appealaUe.  Even 
if  the  feature  of  leave  to  amend  were  ab- 
sent and  It  were  only  an  order  sustaining  a 
demurrer,  no  appeal  would  lie,  but  that  fea- 
ture a^keu  it  plainer  that  the  order  Is  not 


final.  2  Cyc.  605,  607;  2  Ency.  PI.  &  Prac 
114.  See  Hannah  v.  Bank,  53  W.  Va.  82, 
44  S.  E.  152.  The  case  of  Gillespie  ▼.  Cole- 
man, supra,  holds  that  there  is  no  appeal, 
whether  the  order  sustains  or  overrules  a 
!  demurrer.  Parsons  v.  Snider,  42  W.  Va.  517. 
26  S.  E.  285,  holds  that  an  order  overruling 
a  demurrer  will  not  support  an  api>eal. 

We  dismiss  the  appeal  as  Improvidentlj 
granted.. 

(57  W.  Va.  63) 
STERINGER  ▼.  JOHN  MACKIB  ft  CO.  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  81,  1005.) 

KXECUTION— VALIDITY— JUSTICE  OF  THE  FBACE 
--JUDOMXNT— nUNO  TBANSCBIPT 
—APPEARANCE. 

1.  An  execution  issued  by  the  clerk  of  tbe 
circuit  court  upon  a  judgment  of  a  justice,  with- 
out a  transcript  of  such  judgment  having  been 
filed  in  such  clerk's  office  as  required  by  section 
118  of  chapter  50  of  the  Code  of  1809,  is  void 
as  between  the  parties. 

2.  The  filing  of  an  abstract  of  a  judgment 
of  a  justice  In  the  clerk's  office  of  the  circuit 
court  of  the  county  In  which  the  judgment  was 
rendered  is  not  a  compliance  with  the  provision 
of  said  section  which  requires  a  transcript  of 
such  judgment  to  be  filed.  The  filing  of  such 
abstract  confers  no  authority  upon  the  clerk  of 
said  circuit  court  to  issue  an  execution  on  such 
judgment. 

3.  Where  a  party  appears  generally  and  re- 
sists a  motion  to  quash  an  execution,  without 
objection  for  want  of  notice  of  the  motion,  he 
thereby  waives  the  notice  thereof  required  by 
section  17  of  chapter  140  of  the  Code  of  1899. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Tucker  County; 
John  Homer  Holt;  Judge. 

Action  by  J.  A.  Steringer  against  John 
Mackle  ft  Co.  and  others.  Judgment  for 
plaintiff.  Defendant  John  Mackle  brings  er- 
ror.   Reversed. 

Charles  L.  Flnnell,  for  plaintiff  in  error. 
W.  B.  Mi^xwell  and  J.  Wnou  Harman,  for 
defendant  in  error. 

COX,  J.  This  is  a  writ  of  error  from  an 
order  of  the  circuit  court  of  Tucker  county 
overruling  the  motion  of  plaintiff  In  error, 
John  Mackle,  late  a  member  of  the  firm  of 
John  Macide  ft  Co.,  to  quash  two  executions 
purporting  to  be  Issued  by  the  derk  of  the 
circuit  court  of  said  county  upon  a  judg- 
ment of  a  justice.  The  first  was  issued  on 
July  1,  1895,  and  the  second  on  November 
26,  1903.  The  evidence  on  the  motion  ap- 
pears by  bill  of  exceptions,  which  includes 
a  copy  of  a  judgment  from  the  docket  of 
the  justice. 

In  determlnnig  the  validity  of  these  ex- 
ecutions, it  is  material  to  Inquire  upon  what 
they  were  based.  Section  118  of  chapter  50 
of  the  Code  of  1899  provides  how  executions 
upon  a  judgment  of  a  justice  may  be  Issued 
by  the  clerk  of  the  circuit  court  of  the  coun- 
ty In  which  the  judgment  was  rendered. 
This  statute  requires  that  a  transcript  of 
such  judgment  of  the  justice  shall  be  filed 
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before  the  clerk  Is  authorized  to  Issue  ex- 
ecutions on  the  judgment  A  transcript,  ac- 
cording to  its  derivation,  and  as  generally 
used  and  understood,  is  In  effect  a  copy. 
Bouyier*8  Law  Dictionary  defines  a  tran- 
script to  be  a  copy  of  an  original  writing 
or  deed.  The  Legislature  has  provided  that, 
by  filing  a  transcript  of  a  Judgment  of  a 
Justice  in  the  clerk*s  office  of  the  circuit 
court  of  the  county  in  which  the  Judgment 
was  rendered,  the  clerk  may  issue  executions 
thereon  in  the  same  manner  and  with  like 
effect  as  if  the  Judgment  had  been'  rendered 
l)y  the  circuit  court  The  transcript  evl 
lUmce  of  the  Judgment  filed  in  the  clerk's 
office  is  the  authority  of  the  clerk  to  issue 
an  execution  on  the  Judgment  The  filing 
of  the  transcript  is  a  prerequisite  to  the  is- 
suing of  an  execution  by  the  clerk.  Without 
it  he  has  no  authority  to  issue  an  execution 
upon  a  Judgment  of  a  Justice.  In  examining 
this  record,  we  find  the  only  pretense  of  the 
filing  in  the  clerk's  office  of  a  transcript  of 
the  Judgment  of  the  Justice,  supporting  the 
two  executions  in  controversy  In  this  case, 
is  a  paper  copied  in  the  printed  record  at 
page  9,  which  copy  la  a  part  of  the  bill  of 
exceptions.  This  paper  has  the  following 
caption:  "Second,  a  copy  from  the  records 
in  the  office  of  the  clerk  of  the  said  circuit 
court,  showing  that  a  transcript  of  said 
Judgment  was  filed  in  the  office  of  said  clerk 
on  the  1st  day  of  July,  1895,  and  an  execu- 
tion issued  on  the  same  day,  marked  'Peti- 
tioner's Exhibit  No.  2,'  in  the  words  and 
figures  following."  To  this  paper  is  append- 
ed the  following  certificate  of  the  clerk: 
'Transcript  of  Judgment  rendered  by  Wm. 
E.  Talbott  a  Justice  of  the  peace  for  Tucker 
Ga,  W.  Va.,  on  the  11th  day  of  June,  1892, 
and  entered  here  on  the  execution  docket 
on  this  the  1st  day  of  July,  1895,  by  order 
of  plaintiff's  counsel.  Teste:  0.  W.  Minear, 
Clerk."  The  body  of  this  paper  is  not  a 
transcript  of  the  Judgment  of  the  Justice, 
but,  at  best  a  most  imperfect  abstract  of 
the  Judgment  of  the  Justice.  In  styling  the 
Judgment  there  is  added  an  additional  de- 
fendant, as  appears  when  compared  with  the 
copy  trom  the  Justice's  docket  It  does  not 
give  the  date  of  the  Judgment,  the  name  of 
the  Justice  rendering  it  or  the  county  in 
which  it  was  rendered.  This  is  the  only  in- 
strument found  in  the  record  which  could 
be  claimed  to  give  any  authority  to  the  clerk 
of  the  circuit  court  to  issue  an  execution 
on  the  Judgment  referred  to.  An  abstract 
of  a  Judgment  ordinarily  means  a  mere  brief, 
and  not  a  copy  of  that  from  which  it  is  tak- 
en.   Diddnson  v.  R.  R.  Co.,  7  W.  Va.  418. 


Where  the  existence  of  a  Judgment  is  put 
in  issue,  a  mere  abstract  will  not  be  receiv- 
ed as  proof  of  the  Judgment  and  dispense 
with  the  necessity  of  producing  an  authen- 
ticated copy  of  such  Judgment  Anderson  v. 
Nagle  et  al.,  12  W.  Va.  9&  The  filing  ol 
a  mere  abstract  will  not  meet  the  reqi^re- 
ments  of  the  statute  providing  for  a  tran< 
script  We  are  not  unmindful  that  the  im- 
perfect abstract  mentioned,  with  its  caption 
and  certificate  as  above  set  forth,  was  orig- 
ixially  ffied  by  the  plaintiff  in  error  with  his 
petition  for  stay  of  proceedings  upon  said 
executions,  and  is  therein  referred  to  as  a 
copy  from  the  execution  book;  but  this  does 
not  change  the  character  of  the  paper  when 
it  comes  here  by  > bill  of  exceptions  as  part 
of  the  evidence.  It  speaks  for  itself,  and  is 
not  sufficient  to  support  the  executions  is- 
sued by  the  clerk  of  the  circuit  court  The 
executions  are  not  simply  voidable,  but  are 
void,  as  between  the  parties,  for  want  of 
any  authority  in  the  clerk  of  the  circuit  court 
to  issue  them,  and  the  motion  of  the  plain- 
tiff in  error  should  have  been  sustained  by 
the  circuit  couri;  and  the  executions  quash- 
ed. 

The  attorney  for  the  defendant  in  error 
claims  in  his  brief,  and  cross-assigns  as  er- 
ror, that  reasonable  notice  of  the  motion  to 
quash  was  not  given  the  defendant  in  error, 
as  required  by  section  17  of  chapter  140  of 
the  Code  of  1899.  Jhis  may  be  true,  but 
is  this  error?  The  defendant  in  error  ap- 
peared generally  and  resisted  the  motion  in 
the  circuit  court  without  any  objection  for 
want  of  notice,  and  he  must  be  taken  to 
have,  waived  the  notice  and  his  right,  to  ob- 
ject for  want  thereof.  He  stands  in  the 
same  positions  as  if  such  notice  had  been 
given  and  properly  served  upon  him.  Groves 
V.  County  Court  42  W.  Va.  587,  26  8.  B.  460; 
Frank  v.  Zeigler,  46  W.  Va.  614,  83  8.  E. 
761;  Shepherd  v.  Brown,  80  W.  Va.  18,  8 
S.  E.  186;  and  other  cases  before  this  court 

For  the  reasons  above  stated,  the  Judg- 
ment of  the  circuit  court  of  Tucker  county 
entered  on  the  20th  day  of  June,  1904,  over- 
ruling the  motion  to  quash  the  two  execu- 
tions mentioned,  is  reversed  and  annulled, 
and,  this  court  proceeding  to  enter  the  Judg- 
ment which  the  circuit  court  should  have 
entered,  it  is  ordered  that  the  motion  of 
plaintiff  in  error,  John  Mackie,  to  quash  the 
two  executions  Issued  by  the  clerk  of  the 
circuit  court  of  Tucker  county,  the  first  on 
the  1st  day  of  July,  1895,  and  the  second  on 
the  26th  day  of  November,  1906,  be  sustain- 
ed, and  that  the  said  executions  and  each 
of  them  be  quashed. 
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(67  W.  Va.  81) 

8TAT0  T.  BONER  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  81,  1905.) 

BUPtaaa  ooubt— jubisdiction— BEOoom- 

ZAJT0B-nJUDGMSNT—SE8  JUDI- 
CATA—SELEASE. 

1.  Judgment  for  the  state  for  $100  on  a  adre 
facias  on  a  recognizance  of  bail.     At  a  subse- 

?uent  term  an  order  is  made  setting  aside  the 
ndgment.  As  the  principal  and  interest  ex- 
ceeded $100  when  the  order  of  release  was  made, 
this  court  has  jurisdiction  of  a  writ  of  error 
sued  out  by  the  state. 

2.  A  judgement  on  a  scire  facias  upon  a  recog- 
nisance of  bail  is  a  bar  to  defenses  which  might 
have  been  made  against  the  scire  facias. 

3.  A  court  cannot  at  a  later  term  release  a 
final  judgment  entered  at  a  former  term  upon  a 
writ  of  scire  facias  upon  a  recognizance  of  bail. 

[Ed.  Note. — For  cases  in  point,  see  Yol.  80» 
Gent.  Dig.  Judgment,  §§  66^-671.] 

(Syllabus  by  the  Court.) 

Error  from  Circuit  Court,  Barbour  Coun- 
ty; John  Homer  Holt,  Judge. 

Action  by  the  state  against  J.  L.  Boner 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Reversed. 

W.  T.  George,  for  plaintiff  In  error.  W. 
B.  Kittle  and  J.  Blackburn  Ware,  for  defend- 
ants in  error. 


BRANNON,  J.  At  one  term  of  the  drcnlt 
court  of  Barbour  county  upon  a  writ  of  scire 
facias  on  a  recognizance  entered  into  by  B. 
M.  Ray  and  others,  with  condition  that  Ray 
appear  before  the  court  to  answer  the  state 
in  a  prosecution  for  selling  liquor,  the  court 
rendered  judgment  and  awarded  execution 
in  faTor  of  the  state  against  the  defendants 
for  $100  and  costs.  At  a  subsequent  term  the 
court  made  an  order  reciting  that  the  sure- 
ties had  taken  and  lodged  Ray  in  jail  to  an- 
swer the  charge,  "and  setting  the  said  Judg- 
ment aside  and  discharging  the  debtors  from 
its  payment,  and  the  state  has  sued  oat  a 
writ  of  error. 

First,  it  ig  nrged  that  this  court  has  no 
jurisdiction  of  the  writ  of  error,  because  the 
judgment  is  not  over  $100.  When  the  order 
setting  aside  the  judgment  was  made,  there 
had  accrued  nearly  four  months'  interest  on 
the  $100,  as  Code  1899,  c.  131,  i  18,  says 
"every  judgment,  except  where  otherwise 
provided  by  law,  shall  bear  interest  from  the 
date  thereof,  whether  it  be  so  stated  in  the 
judgment  or  not"    Therefore  this  order  ag- 


grieved the  state  to  the  extent  of  $100  plas 
interest  By  this  order  the  state  loses  $101.- 
80.  It  is  from  the  order  taking  from  it  that 
sum  that  the  state  appeals.  That  the  writ 
of  error  lies  is  shown  by  Arnold  v.  Ck>ant7 
Court,  88  W.  Va.  142,  18  S.  B.  476.  The  CJon- 
stitution  excludes  costs,  but  not  interest,  in 
ascertaining  the  amount  for  appeal  It  Is 
argued  that,  under  this  rule,  a  man  who  re- 
covers $08  could  wait  until  interest  wonld 
bring  the  amount  to  over  $100,  and  then  ap- 
peal. No.  He  appeals  from  the  one  judg- 
ment. But  here  it  is  the  later  x>rder  releasing 
the  debt  that  is  assigned  as  the  error.  It  is 
that  order  that  supports  the  writ  of  error. 
It  is  that  which  does  the  harm,  just  as  the 
second  judgment  —  that  on  certiorari — ag- 
grieved Arnold  in  the  case  cited. 

Certain  defects  In  the  recognizance  or  bail 
bond  are  suggested  in  defense  of  the  order  of 
discharge.  Those  defects  were  proper  for 
consideration  as  defenses  against  the  writ  of 
scire  facias,  but  they  are  foreclosed  by  the 
final  judgment  upon  it  A  scire  facias  ought 
to  be  regarded  in  some  Instances  as  an  orig- 
inal action,  and  in  others  not  such.  It  might 
not  be  where  used  to  revive  a  judgment,  but, 
where  based  on  a  recognizance,  it  should  be 
so  regarded,  just  as  an  action  of  debt  on  it 
would  be,  and  a  judgment  upon  it  is  a  final- 
ity and  res  judicata.  In  fact,  whether  re- 
garded as  an  original  action  or  not,  it  Is  res 
judicata.  Freeman  on  Judg.  fi  44S;  19  ESncy. 
PI.  &  Prac.  263,  204.  The  judgment  could 
not  be  set  aside  after  the  term.  Crawford 
V.  Fickey.  41  W.  Va,  544,  23  S.  E.  602. 

It  is  said  that  the  court  after  judgment  had 
power  to  remit  or  release  the  recognizance 
by  reason  of  Code  1899,  c.  102,  S  9,  saying, 
"When,  in  an  action  or  scire  facias  on  a  re- 
cognizance, the  penalty  is  adjudged  to  be  for- 
feited, the  court  may,  on  application  of  a  de- 
fendant, remit  the  penalty,  or  any  part  of  it, 
and  render  judgment  on  such  terms  and  con- 
ditions as  it  deems  reasonable."  Plainly, 
this  section  limits  the  power  of  remission  to 
the  pendency  of  the  proceeding  on  the  re- 
cognizance. The  words  "in  an  action  or  scire 
facias"  show  this.  The  word  "is"  supports 
the  argument  It  is  the  present  tense,  not 
the  perfect,  ''has  been."  The  words  *'render 
judgment"  make  it  clear  and  conclusive.  The 
recaption  of  Ray,^  I  may  add,  could  not  be 
pleaded  after  final' judgment 

We  will  reverse  the  order  of  release  made 
27tfa  February,  1904. 


N.a) 
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(137  N.  C.  4»)    . 

FALKNER  ▼.  PILGHER  &  CO.  €t  aL 

Supreme  Ooort  of  North  Carolixut.    March  8, 

1905.) 

TmiAI^— SUBMISSION    OF    ISSUES— RBQUKOT— DU- 
TY OF  COURT— ISSUES  ON  COURT'S 
OWN    MOTION. 

1.  While  a  patty  cannot  complain  because  a 
partlcalar  Sssne  was  not  sabmitted  to  the  jury 
unless  he  tendered  it,  the  issnes  submitted  must 
in  themselyes  be  sufficient  to  dispose  of  the 
controversy  and  enable  the  court  to  proceed  to 
judgment,  since  in  that  respect  the  duty  of  the 
court  to  submit  issues  is  mandatory. 

2.  Where,  at  the  outset  of  the  trial,  the  court 
announced  that  it  would  not  submit  a  certain 
issue,  it  was  not  incumbent  on  the  plaintiff  to 
tender  the  issue  nor  to  offer  evidence  to  sup- 
port it. 

3.  On  appeal  to  the  superior  court  from  the 
Judgment  of  a  justice^  all  litigated  matters  in 
the  action  are  to  be  tried  de  novo. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  81, 
Cent  Dig.  Justices  of  the  Peace,  §§  660-664.] 

4.  In  an  action  against  a  nonresident  for  dam- 
ages for  breach  of  a  contract  an  attachment 
was  issued  and  levied  on  certain  com,  and  on 
trial  the  court  submitted  no  issue  save  the  own- 
ership of  the  com.  Held^  that  such  issue  was 
merely  ancillary  to  the  issue  as  to  liability,  and 
the  finding  of  the  jury  that  defendant  did  own 
the  corn  was  not  sufficient  to  authorize  the 
eonrt  to  enter  judgment. 

Appeal  from  Superior  Court,  Vance  Coun- 
ty;   Shaw,  Judge. 

Action  by  Eugene  Falkner  against  Pilcher 
&  Co.  and  another.  From  a  judgment  in  fa- 
vor of  defendants,  plaintiff  appeals.  Re- 
rersed. 

Plaintiff  sued  defendants  Pilcher  and  the 
American  National  Bank  before  a  justice  of 
the  peace  to  recover  $200  "due  for  damages 
for  breach  of  contract  in  failing  to  deliver 
600  bushels  of  corn  in  good  condition  after 
payment  for  same  and  demanded  by  plain- 
tiff.*' The  defendants,  being  nonresidents, 
were  brought  into  (fourt  by  publication,  and 
an  attachment  was  issued  and  levied  on  an- 
other and  later  shipment  of  com.  Pilcher 
did  not  appear,  and  judgment  by  default 
was  rendered  against  him  for  $141,  with  in- 
t^est  and  costs.  It  was  further  adjudged 
that  Pilcher  owned  the  corn  which  had  been 
attached,  and,  it  having  been  sold,  the  pro- 
ceeds in  the  hands  of  the  constable  were 
condemned  to  the  payment  of  the  judgment 
against  him.  The  bank,  who  had  appeared 
by  attorney,  and  resisted  the  suit,  appealed 
from  the  judgment.  At  the  trial  in  the  su- 
perior court  the  judge  ruled  that  "the  own- 
ership of  the  corn  was  the  sole  question  for 
trial,"  the  burden  being  upon  the  bank  to 
show  its  title.  Plaintiff  excepted.  The  court, 
after  the  testimony  had  been  Introduced, 
submitted  this  issue:  "Was  the  com  attach- 
ed the  property  of  the  American  National 
Bank?'  Plaintiff  excepted  to  this  Issue  upon 
the  ground  that  it  was  Insufficient  to  deter- 
mine the  rights  of  the  parties,  because.  If 
the  jury  should  find  that  the  bank  is  the 
owner  of  the  com,  lie  would  still  be  entitled 
to  recover  damages  from  the  bank  for  the 
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breach  of  the  contract  mentioned  In  the 
summons  and  In  the  return  of  the  justice. 
The  court  declined  to  submit  any  other  issue, 
and  instructed  the  jury  that  the  only  ques- 
tion for  them  to  consider  was  the  ownership 
of  the  corn,  and  then  gave  further  "Instruc- 
tions as  to  the  law  upon  that  issue.  Plain- 
tiff in  apt  time  excepted.  The  jury  answered 
the  issue  '^Yea."  A  motion  by  plaintiff  for  a 
new  trial  was  overruled,  and  he  again  ex- 
cepted. Judgment  was  rendered  for.  defend- 
ants, and  plaintiff  appealed. 

H.  T.  Powell  and  T.  M.  Plttman,  for  ap- 
pellant T.  T.  Hicks  and  A.  J.  Harris,  for 
appellees. 

WAI/KER,  J.  (after  stating  the  case).  It 
may  be  conceded,  as  a  general  proposition, 
that  a  party  .cannot  complain  because  a  par- 
ticular issue  was  not  submitted  to  the  jury 
unless  he  tendered  it;  but  the  rule  is  subject 
to  this  qualification;  that  the  issues  sub- 
mitted must  in  themselves  be  sufficient  to 
dispose  of  the  controversy  and  to  enable  the 
court  to  proceed  to  judgment  for  in  that  re- 
spect the  rtuty  of  the  court  to  submit  issnes 
is  mandatory.  Tucker  v.  Satterthwaite,  120 
N.  C.  118,  27  S.  S.  45;  Burton  v.  Mfg.  Co., 
182  N.  C.  17,  43  S.  E.  480.  It  was  certainly 
not  Incumbent  on  the  i^aintlff  to  tender  the 
issue  when  the  court  had  already  announced 
at  the  outset  that  it  would  not  submit  it' 
nor  to  offer  evidence  in  support  of  such  an 
issue.  Davidson  v.  Glfford,  100  N.  0.  18,  6 
S.  E.  718.  In  this  case  the  plaintiff  alleged 
distinctiy  in  the  summons  a  cause  of  action 
against  defendant  bank  ad  well  as  one 
against  Pilcher.  The  justice's  return  to  the 
court  also  shows  tiiat  such  a  cause  of  action 
was  alleged,  and  it  further  appears  therein 
that  the  bank  denied  its  liability.  So  that- 
here  was  an  issue  squarely  made  between 
the  plaintiff  and  the  bank  as  to  the  alleged 
breach  of  the  contract  to  sell  the  plaintiff 
sound  com.  The  appeal  of  the  bank  brought 
to  the  superior  court  for  trial  not  only  the 
issue  as  to  the  ownership  of  the  com,  but 
also  the  issue  as  to  the  bank's  liability  for 
a  breach  of  the  contract,  for  the  trial  was 
de  novo,  and  therefore  embraced  all  litigated 
matters  pending  between  the  plaintiff  and 
the  bank.  When  the  court  in  the  beginning, 
refused  to  submit  an  Issue  as  to  the  breach 
of  the  contract  tiie  plaintiff  accepted;  and 
when  the  evidence  had  been  introduced,  and 
the  court  undertook  to  settie  the  issues,  the 
plaintiff  again  excepted  to  the  submission  of 
the  single  issue  as  to  the  ownership  of  the 
corn  and  to  the  exclusion  of  any  other  issue. 
We  have  seen  that  all  material  issues  must 
be  submitted  unless  waived.  Gordon  v.  Col- 
lett  102  N.  C.  532,  9  S.  E.  486.  How  has  the 
plaintiff  waived  his  right  to  have  the  issue 
submitted?  At  every  turn  he  has  insisted 
upon  it  It  was  surely  not  necessary  to 
make  a  formal  tender  of  the  issue  when  the 
court  had  positively  ruled  that  it  would  not 
submit  it    It  would  have  been  indecorous  to 
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do  80.  Again,  the  issues  submitted  must  pre- 
sent the  material  facts  in  controyersy,  and 
they  must,  when  answered,  be  sufficient  to 
enable  the  court  t9  proceed  to  judgment, 
and  must  also  support  the  Judgment  render- 
ed. Vaughan  v.  Parker,  112  N.  C.  96,  16  S.  E. 
908;  Paper  Co.  v.  Pub.  Co.,  115  N.  0.  147, 
20  S.  E.  367;  Hatcher  y.  Dabbs,  133  N.  C. 
239,  45  8.  B.  662;  Pearce  ▼.  Fisher,  133  N. 
G.  333,  45  &  E.  638.  The  Jury  have  found 
that  the  bank  is  the  owner  of  the  com,  but 
how  can  the  court,  upon  this  finding,  when 
considered  with  reference  to  the  case  made 
by  the  pleadings,  proceed  to  judgment?  The 
issue  as  to  the  ownership  of  the  com  was 
ancillary  to  the  main  issue  in  the  case  as  to 
liability,  and  was  necessary  only  to  deter- 
mine whether,  if  the  liability  was  estab- 
lished, it  could  be  enforced  by  a  condemna- 
tion of  the  com  or  its  proceeds,  the  defend- 
ant being  a  nonresident,  and  the  property 
having  been  attached  in  order  to  give  the 
court  jurisdiction,  and  to  secure  the  pay- 
ment of  any  Judgment  recoyered.  Fisher  v. 
Ins.  Co.,  186  N.  C.  217,  48  8.  B.  667.  If  the 
bank  Is  liable  to  the  plaintiff,  and  is  the  own- 
er of  the  com,  the  latter  can  be  applied  to 
the  satisfaction  of  that  liability.  If  the  bank 
is  liable  to  the  plaintiff,  but  Is  not  the  owner 
of  the  com,  the  latter,  of  course,  cannot  be 
so  applied.  The  liability  is  therefore  the 
principal  question  Involyed,  and  the  court 
cannot  give  judgment  upon  the  verdict  as  it 
now  stands.  It  must  be  supplemented  by  an- 
other finding  as  to  the  liability  of  the  bank 
for  a  breach  of  the  contract  alleged  in  the 
pleadings,  or,  more  correctly  speaking,  in 
the  summons  and  the  return  of  the  justice, 
and  the  case  will  therefore .  be  remanded, 
with  direction  to  submit  an  issue  or  issues 
presenting  that  question.  The  verdict  upon 
the  issue  as  to  ownership  of  the  com  will  not 
be  disturbed.  If  the  jury  find  for  the  plain- 
tiff upon  the  new  issue,  he  will  be  entitled 
to  judgment,  and  to  have  the  corn,  or  Its  pro- 
ceeds, applied  to  the  payment  of  the  amount 
so  found  to  be  due;  otherwise  the  bank  will 
be  entitled  to  the  judgment. 
Brror. 


(137  N.  C.  481) 

J.  L.  ROPER  LUMBER  CO.  v.  ELIZABETH 
CITY  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.    Feb.  28, 

1905.) 

TRESPASS  —  tfrtPVULTIOV  AS  TO  FACTS—EFFECT 
— BEFEBBNOE  BT  AQBEEMENT  —  ISSUES  —  EF- 
FECT OF  VEBDICT— NOMINAL  DAMAOE8— COSTS. 

1.  In  an  action  for  trespass  on  land,  the  par- 
ties prepared  issues  for  submission  :  "(1)  Is  the 
plaintiff  the  owner  of  the  land  described  in  the 
complaint  or  any  part  thereof?  (2)  If  so, 
what  part?" — ^and  at  the  same  time  stipulated  in 
writing  that,  "if  the  jury  should  answer  the 
first  issue  'Yes,'  then  it  Is  admitted  that  de- 
fendant has  trespassed."  Held^  that  the  stipula- 
tion was  binding  on  the  parties,  whether  the 
question  of  trespass  was  involyed  in  the  first 
issue  or  not,  or  whether  defendant  understood 
such  question  to  be  involved. 


2.  A  party  to  an  action  Is  bound  by  a  stipu- 
lation as  to  facts  made  by  his  attorney  of  rec- 
ord. 

[Bd.  Note. — For  cases  in  point,  see  vol.  5, 
Cent  Dig.  Attorney  and  Client,  A  155-160.] 

a  Code  1888,  f  998,  provides  that  an  issue  of 
fact  must  be  tried  by  a  jury  unless  a  jury  is 
waived  or  a  reference  is  ordered.  Section  416 
provides  that  trial  by  jury  may  be  waived  by 
the  parties  to  an  issoe  of  fact  in  actions  oa  con- 
tract. **and  with  the  assent  of  tlie  court  in  other 
actions."  Section  420  provides  that  except  in 
certain  actions,  all  or  any  of  the  issues  'may 
be  referred"  on  the  written  consent  of  the  par- 
ties. Const  art.  4,  $  13,  provides  that  in  all 
issues  of  fact  'the  parties  may  waive  the  right 
to  have  the  same  determined  by  a  jury."  HM 
that,  in  an  action  for  trespass  on  land,  the 
amount  of  damages  cannot  be  referred  for  de- 
termination by  stipulation  of  the  parties  with- 
out the  consent  of  the  court 

4.  In  an  action  for  trespass  on  land,  coonael 
agreed  that  if  the  jnry  should  answer  the  first 
.issue  submitted  as  to  title  ''Yes,"  then  it  was 
admitted  that  defendant  had  trespassed,  and 
that  the  amount  of  damages  should  be  ascertain- 
ed by  reference.  The  first  issue  was  whether 
plaintiff  was  tiie  owner  of  the  land  described  in 
the  complaint  or  any  part  thereof,  and  was  an- 
swered "Yes."  The  second  was,  "If  so,  what 
part?"  The  court  of  its  own  motion,  submit- 
ted a  third  issue — as  to  whether  defendant  had 
trespassed  on  land  described  in  the  complaint, 
and  which  was  inside  a  certain  grant  to  plain- 
tiff— ^and  this  issue  was  answered  "No."  Held, 
that  as  the  agreement  mnst  be  enforced  in  so 
far  as  it  can  be  reconciled  to  the  verdict  and 
so  much  of  either  be  rejected  as  conflicts  with 
any  valid  i)ortion  of  the  other,  plaintiff  is  en- 
titled to  nominal  damages  under  the  agreement ; 
rejecting  the  clause  in  the  agreement  as  to  a  ref- 
erence, and  the  finding  of  the  Jury  on  the  third 
issue. 

5.  Where  a  judgment  is  reversed  for  error  to 
which  an  exception  was  duly  taken,  appellant  is 
entitled  to  costs  on  appeal,  though  he  recovers 
only  nominal  damages. 

[Eid.  Note. — ^For  cases  in  point,  see  voL  13, 
Cent  Dig.  Costs,  S§  900-907.] 

Petition  for  rehearing.  Petition  allowed 
on  plaintiff's  appeal,  and  dismissed  on  de- 
fendant's appeal.  For  report  of  prior  opin- 
ion, see  47  S.  B.  757. 

This  is  a  petition  to  rehear  the  above-en- 
titled case  which  was  decided  at  February 
term,  1904.  and  is  reported  In  135  N.  C.  744, 
47  8.  B.  757.  The  action  was  brought  to  re- 
cover damages  for  cutting  timber  on  land 
which  plaintiff  alleges  was  owned  by  It  at 
the  time  the  trespass  was  committed  by  the 
defendant  &nd  to  which  it  claimed  owner- 
ship by  virtue  of  a  grant  to  Weeks  and  Val- 
entine, and  mesne  conveyances  by  which  it 
acquired  the  title  so  granted  and  conveyed 
to  them.  The  defendant  not  denying  that 
plaintiff  is  the  owner  of  whatever  land  is 
covered  by  the  Weeks  and  Valentine  grant 
denies  that  the  grant  includes  any  part  of  the 
land  on  which  it  has  cut  any  timber,  though 
it  admits  that  it  has  cut  timber  on  a  tract 
of  land  in  the  lower  part  of  Camden  county, 
which  it  had  a  lawful  right  to  cut  m  It  own- 
ed the  land.  Issues  were  submitted  to  the 
Jury,  which,  with  the  answers  thereto,  are 
as  follows:  "(1)  Is  the  plaintiff  the  owner 
of  the  land  described  in  the  complaint  or  any 
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IMirt  thereof?  Yes.  (2)  If  so,  what  part? 
Ans.  All  the  land  conye^ed  to  Weeks  and 
Valentine  hj  accurate  measurement,  except 
the  M.  D.  Gregory  and  Joseph  Burgess 
grants.  (3)  Has  the  defendant  cut  timber  or 
committed  other  acts  of  trespass  on  the  land 
described  in  the  complaint,  and  inside  the 
We^»  and  Valentine  grant?  Ana.  No."  Be- 
fore these  issues  were  sabmitted,  the  parties, 
through  their*  counsel,  in  open  court,  entered 
into  the  following  agreement  in  writing: 
*'In  this  cause  it  is  agreed  that,  if  the  Jury 
should  answer  the  first  issue  as  to  title  'Yes,' 
then  it  is  admitted  that  defendant  has  tres- 
passed, and  the  amount  of  damages  is  re- 
served to  be  considered  by  a  reference  under 
the  Code.*'  This  agreement  was  filed  with 
the  papers,  an$  made  a  part  of  the  roll  in 
the  case.  After  all  the  evidence  was  intro- 
duced, and  after  all  the  speeches  had  been 
made,  except  the  last  speech  on  each  side, 
the  court  decided  to  submit  the  third  issue, 
and  to  restrict  the  consideration  of  the  Jury, 
under  the  first  issue,  to  the  question  of  title 
as  conveyed  by  the  grant  and  deeds  under 
which  the  plaintiff  claimed,  and  under  the 
third  issue  to  the  location  of  the  said  grant 
and  deeds.  Counsel  on  both  sides  had,  prior 
to  this  ruling,  argued  the  question  of  the  lo- 
cation of  the  grant  and  deeds  under  the  first 
issue,  treating  it  as  involved  in  that  issue. 
The  plaintiff  objected  to  the  third  issue,  the 
objection  was  overruled,  and  the  plaintiff  ex- 
cepted. Evidence  was  introduced  by  the 
plaintiff  tending  to  show  that  the  grant  and 
deeds  covered  the  locus  in  quo,  and  defend- 
ant introduced  evidence  tending  to  show  that 
they  did  not  The  court  charged  the  Jury 
upon  the  first  issue  that  the  grant  and  deeds 
were  sufficient  to  vest  the  title  to  the  land 
described  in  the  complaint  in  the  plaintiff,- 
and  that.  If  they  believed  the  evidence,  they 
should  answer  the  first  issue  "Yes'*;  that 
they  should  not  consider  the  question  of  lo- 
cation, under  that  issue,  but  simply  the  ques- 
tion of  title,  as  the  location  should  properly 
be  considered  under  the  third  issue.  As  to 
the  third  issue,  the  court  charged  that,  if 
the  plaintiff  had  located  its  land  by  the  evi- 
dence, the  Jury  would  answer  the  issue 
"Yes**;  otherwise  "No."  Plaintiff  excepted. 
The  plaintiff  ^en  insisted  that  the  submis- 
sion of  the  third  issue,  in  view  of  the  agree- 
ment of  counsel,  was  erroneous,  and  that  the 
court  should  instruct  the  Jury  to  answer  that 
issue  "Yes,"  in  accordance  with  the  admis- 
sion in  the  agreement  After  the  return  of 
the  verdict  the  plaintiff  moved  to  strike  out 
the  third  issue,  and  the  answer  thereto,  as 
immaterial,  and  for  judgment  declaring  the 
plaintiff  to  be  the  owner  of  the  land,  as 
agreed  by  the  Jury,  and  ordering  a  reference 
to  ascertain  the  damages.  The  court  refused 
to  order  a  reference,  and  entered  Judgment 
declaring  that  the  plaintiff  was  the  owner  of 
the  land,  in  accordance  with  the  findings  of 
the  Jury,  and  further  adjudged  that  the 
plaintiff  take  nothing  by  its  suit,  but  that 


defendant  go  without  day,  and  recover  of 
plaintiff  the  costs  of  the  action.  Plaintiff  ex- 
cepted and  appealed. 

Rodman  &  Rodman,  W.  M.  Bond,  and 
Shepherd  &  Shepherd,  tor  petitioner.  B.  F. 
Aydlett  and  W.  W.  Clark,  for  respondent 

WALKER,  J.  (after  statinir  the  case). 
When  this  case  was  before  us  at  a  former 
term,  the  learned  Justice  who  wrote  the  opin- 
ion of  the  court  assumed  in  the  course  of  the 
argument  that  the  first  issue,  as  prepared  at 
the  time  of  the  agreement  of  counsel,  em- 
braced all  the  land  described  in  the  com- 
plaint and  called  for  a  finding  of  the  Jury  as 
to  whether  the  plaintiff  was  the  owner  of  all, 
and  not  merely  the  owner  of  a  part  thereof, 
and  that  afterwards  the  issue  was  so  divided 
as  to  require  the  Jury  to  determine  not  only 
whether  the  plaintiff  owned  all  the  land,  but, 
if  it  did  not  whether  it  owned  any  part 
thereof.  And  so  the  court  thought  at  the 
time.  It  now  appears  that  no  change  was 
ever  made  in  the  first  issue.  It  is  in  precise- 
ly the  same  language  now  as  it  was  when 
the  agreement  was  made.  The  erroneous  as- 
sumption of  the  court  led  to  the  conclusion 
that  the  agreement  of  the  counsel  had  been 
annulled,  as  the  change  in  the  form  and  sub- 
stance of  the  issue  rendered  the  contingency 
upon  which  the  admission  was  to  operate 
impossible.  The  fact  is  that  as  the  agree- 
ment and  the  first  issue  were  drawn,  the 
parties  intended,  as  the  law,  construes  their 
agreement  that,  if  the  Jury  answered  "Yes** 
to  the  first  issue  (that  is,  if  they  found  that 
the  plaintiff  was  the  owner  of  the  land,  or 
any  part  thereof),  the  defendant  had  tres- 
passed upon  the  land  described  in  the  com- 
plaint and  in  that  event  there  should  be  a 
reference  to  assess  the  damages.  The  court 
was  led  into  a  misapprehension  of  the  true 
state  of  the  Issues,  we  suppose,  by  reason  of 
the  fact  that  the  second  issue  required  the 
Jury  to  find  what  part  of  the  land  was  owned 
by  the  plaintiff,  if  it  owned  not  all  but  only 
a  part  thereof.  But  that  was  one  of  the  is- 
sues when  the  first  issue  was  prepared  and 
when  the  agreement  was  drawn,  and  was  in- 
tended only  to  complete  and  perfect  the  find- 
ing under  the  first  issue,  if  the  jury  answered 
that  the  plaintiff  was  the  owner  only  as  to 
a  part  of  the  land.  It  now  appears  most 
clearly  that  the  first  issue  was  never  so 
drawn  as  to  be  confined  to  all  the  land,  and 
require  a  response  only  as  to  the  entire  tract 
but  has  remained  intact  from  the  beginning 
to  this  time,  and  required  the  Jury  to  find 
whether  the  plaintiff  was  the  owner  of  the 
land,  or  any  part  thereof.  The  Jury  answer- 
ed that  issue  "Yes,**  and  therefore  the  agree- 
ment between  the  parties  became  operative, 
but  as  we  will  presently  see,  not  in  its  en- 
tirety. 

The  defendant  contends  that  we  should 
not  enforce  the  agreement,  as  the  parties 
contemplated  at  the  time  that  the  question 
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of  trespass  sbotild  be  tried  noder  the  first 
issue,  or,  in  other  words,  should  be  consid- 
ered as  of  the  substance  of  that  issue,  and 
a  material  part  ot  it  We  cannot  so  hold. 
We  are  not  permitted  to  introduce  any  new 
provision  Into  the  agreement  of  the  parties 
without  the  consent  of  both«  nor  can  we 
embody  in  the  issue  something  tliat,  in  law, 
constitutes  no  ifart  of  it,  without  a  like  oo&> 
sent  of  the  parties.  We  cannot  ma&e  a 
contract  for  the  parties,  but  only  construe  it 
as  they  have  themselves  made  it.  Their 
words  must  be  given  their  natural  and  ordi- 
nary meaning,  and  In  this  case  the  issue  re- 
ferred to  in  the  agreement  must  be  interpret- 
ed according  to  Its  plain  legal  import  How 
an  issue  as  to  ownership  can  involve  the 
question  of  a  trespass  on  the  land,  we  are 
unable  to  conceive.  If  the  plaintiff  is  the 
owner  of  the  land,  he  has  the  constructive 
possession  of  it,  which  will  support  an  action 
of  trespass  to  recover  damages  for  an  unlaw- 
ful Invasion  of  his  right,  but  this  does  not 
Include  the  idea  that  the  defendant  has 
made  an  unlawful  entry  on  the  land.  There- 
fore it  follows  that  the  question  of  trespass 
was  not  germane  to  the  first  issue,  and  we 
cannot  consider  It  in  passing  upon  the  agree- 
ment of  the  parties.  The  fact  if  conclusive- 
ly established,  that  the  parties  actually  in- 
tended to  try  that  question  under  the  first 
issue,  would  not  help  the  defendant  It  is 
not  the  understanding,  but  the  agreement  of 
the  parties  that  controls,  unless  that  under- 
standing is  in  some  way  expressed  in  the 
agreement  Even  if  the  defendant  had  clear- 
ly shown  that  it  so  understood  the  agreement, 
It  will  not  do,  as  the  court  proceeds  not  upoh 
the  understanding  of  one  of  the  parties, 
but  upon  the  agreement  of  both.  No  princi- 
ple is  better  settled.  Brunhild  v.  Freeman, 
77  N.  C.  128;  Pendleton  v.  Jones,  82  N.  C. 
249;  Prince  v.  McRae,  84  N.  C.  674;  McRae 
v.  Railroad.  88  N.  C.  626,  43  Am.  Rep.  745; 
King  V.  Phillips,  M  N.  C.  555.  In  Bailey  v. 
Rutjes.  86  N.  a  520,  it  is  held  that,  however 
reasonably  one  of  the  parties  to  an  agree- 
ment may  be  Induced  to  act  with  reference 
thereto  In  a  particular  way  by  the  conduct 
of  the  other,  the  latter  is  not  bound  by  such 
conduct,  as  eviucing  the  measure  of  his  con- 
tractual duty  or  obligation,  unless  there  is 
some  equitable  element  or  an  estoppel  in- 
volved, which,  in  law,  binds  him,  by  his  con- 
duct, to  assume  that  duty  or  responsibility, 
as  if  he  had  expressly  promised  to  do  so. 
To  the  like  effect  is  Thomas  v.  Shooting  Club, 
121  N.  C.  238,  28  S.  E.  293.  The  same  idea 
is  differently  expressed  in  Gregory  ▼.  Bul- 
lock, 120  N.  0.  262,  26  X.  E.  820.  namely, 
when  the  terms  of  an  agreement  are  ascer- 
tained, its  effect  Is  determined  by  the  law, 
and  does  not  depend  upon  the  uncertain  or 
undisclosed  notion  or  belief  of  either  party. 
But  the  case  of  Stump  v.  Long,  84  N.  CX 
^6,  would  seem  to  be  conclusive  against  the 
^endant  upon  this  point.  In  that  case  the 
^tiff  had  instituted  proceedings  supple- 


mentary to  execntfon  against  the  defend- 
ant During  the  course  of  those  proceedings 
the  parties  agreed  to  the  appointment  of  a 
receiver,  and  an  order  by  consent  appointing 
a  receiver  to  take  charge  of  defendantfs  as- 
sets, and  apply  the  same  to  tibe  payment  of 
his  debts,  was  accordingly  entered;  nothing 
being  said  therehi  about  defendants  exemp- 
tion. He  afterwards  asked  the  court  to  mod- 
ify tiie  order  by  providing  for  his  exemptions, 
upon  the  ground  that  his  counsel  had  misun- 
derstood him,  and  that  he  did  not  intend  to 
waive  his  exemption,  and  did  not  believe  that 
he  had  done  so.  The  court  refused  the  ap* 
plication,  and,  after  holding  that  the  de- 
fendant was  bound  by  the  act  of  his  attor- 
ney, who  had- implied  authority  to  consent  to 
the  order,  it  proceeded,  by  Ruffin,  J.,  who 
wrote  the  opinion,  to  say:  **We  are  bound, 
then,  to  treat  the  case  as  if  the  petitioner 
had  been  actually  present  and  given  his  as- 
sent to  the  order  as  drawn.  He  agreed  to 
it  because  his  attorney  did.  Can  a  party, 
after  having  given  his  assent  to  a  judgment 
or  order  of  the  court,  be  afterwards  heard  to 
say  that  such  assent  had  proceeded  from  a 
n&istake  on  his  part  as  to'  the  effect  thereof, 
and  for  that  reason  have  the  same  modified  1 
If  so,  then  the  court  would  be  making  a  con- 
sent Judgment  for  the  parties,  not  according 
to  the  agreement  of  both,  but  according  to 
the  understanding  of  one  of  them.  If  this 
was  a  bill  for  the  correction  of  a  mistake 
in  a  deed,  the  plaintiff  could  get  no  relief 
upon  the  facts  stated  in  his  application,  for 
in  such  a  case  one  of  two  things  must  ap- 
pear— either  that  the  mistake  was  that  of 
both  the  parties,  or  that  of  one,  with  a  fraud- 
ulent concealment  on  the  part  of  the  other. 
There  is  no  pretense  here  of  any  fraud  or 
mutuality  of  mistake,  and  we  cannot  see 
why  the  same  principle  does  not  apply.** 
That  the  parties  are  bound  by  the  acts  of 
their  attorneys  of  record  in  making  agree- 
ments is  too  well  settled  to  be  now  disputed. 
Morris  v.  Grler,  76  N.  0.  410;  White  v.  Mor- 
ris. 107  N.  C.  92,  12  S.  E.  80;  Stevenson  v. 
Felton,  99  N.  C.  58,  5  S.  E.  399.  Nor  are 
we  able  to  see  why  the  admission  of  the 
trespass  was  made,  if  the  first  issue  involved 
that  question,  because,  if  It  did,  an  affirma- 
tive response  by  the  Jury  would  have  deter- 
mined the  mere  fact  of  trespass  as  certain- 
ly as  any  agreement  of  the  parties  could  have 
done,  however  explicitly  it  may  have  been 
drawn.  It  was. Just  because  an  answer  to 
that  issue  did  not,  in  law,  include  any  such 
finding,  that  the  defendant  made  the  admis- 
sion.   At  least,  it  so  appears  to  us. 

While  we  are  compelled  to  enforce  the 
agreement,  we  do  not  concur  with  the  plain- 
tiff's counsel  in  his  view  as  to  its  scope  and 
extent  Parties  undoubtedly  have  the  right 
to  make  agreements  and  admissions  In  the 
course  of  Judicial  proceedings,  especially 
when  they  are  solemnly  made  and  entered 
into,  and  are  committed  to  writing,  and 
when,  too,  they  bear  directly  upon  the  mat- 
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ten  Inyolved  in  tbe  suit.  Such  agreements 
and  admissions  are  of  frequent  occurrence 
and  of  great  value,  as  they  dispense  with 
proof  and  save  time  in  the  trial  of  causes. 
The  courts  recognize  and  enforce  them  as 
substitutes  for  legal  proof,  and  there  is  no 
good  reason  why  they  should  not  '*Admi9- 
sions  of  attorneys  bind  their  clients  In  all 
matters  relating  to  the  progress  and  trial 
of  the  cause,  and  are,  in  general,  conclusive." 
1  Greenleaf  on  Ev.  18G.  ^'Unless  a  clear  case 
of  mistake  is  made  out,  entitling  the  party 
to  relief,  he  is  held  to  the  admission,  which 
the  court  will  proceed  to  act  upon,  not  as 
the  truth  in  the  abstract,  but  as  a  formula 
for  the  solution  of  the  particular  problem 
before  it,  namely,  the  case  In  judgment, 
without  injury  to  the  general  administration 
of  justice."  Id.  206;  Wharton  on  BV.  1184, 
1185,  1186.  While  this  Is  so,  the 'court  will 
not  extend  the  operation  of  the  agreement 
beyond  the  limits  set  by  the  parties  or  by 
the  law.  The  agreement  in  this  case  con- 
tains two  branches:  The  first  is  an  admis- 
sion of  a  fact,  to  wit,  that  defendant  had 
trespassed;  the  second  Is  a  stipulation  to  re- 
fer the  question  of  damages.  The  parties 
had  the  right  to  make  the  admission,  but 
did  they  have  the  right  to  agree  to  the  ref- 
erence without  the  assent  of  the  court  there- 
to? By  Code  1883,  §  416,  it  is  provided  that 
trial  by  Jury  may  be  waived  by  the  parties 
to  an  issue  of  fact  in  actions  on  contract, 
and,  with  the  assent  of  the  court,  in  other 
actions.  This  section  appears  under  the 
chapter  entitled  "Trial  by  the  Court,"  and 
that  chapter  further  provides  for  the  trial 
of  the  Issue  by  the  court  when  a  jury  trial  is 
waived.  Section  398  provides  that  an  issue 
of  fact  must  be  tried  by  a  jury  unless  a  trial 
by  jury  is  waived  under  section  416,  or  a  ref- 
erence is  ordered.  Section  420  provides  that 
all  or  any  of  the  issues,  whether  of  fact  or 
of  law,  or  both,  "may  be  referred,"  upon 
the  written  consent  of  the  parties,  except  In 
actions  to  annul  a  marriage  or  for  divorce 
and  separation.  This  section  is  in  the  chapter 
entitled  "Trial  by  Referees."  The  Consti- 
tution (article  4,  {  13)  provides  "that  in  all 
Issues  of  fact  joined  in  any  court,  the  par- 
ties may  waive  the  right  to  have  the  same 
determined  by  a  jury,  in  which  case  the  find- 
ing of  the  judge  upon  the  facts  shall  have 
the  force  and  effect  of  a  verdict  of  the  jury." 
We  do  not  think  it  was  intended  by  this  pro- 
vision that  the  waiver  should  operate,  pro- 
prio  vigore,  and  without  the  assent  of  the 
court,  to  dispense  with  a  trial  by  jury.  The 
Constitution  confirmed  and  guarantied  the 
ancient  right  of  trial  by  jury,  and  section  13 
of  article  4  was  intended  merely  to  permit 
that  right  to  be  waived,  and  to  substitute 
the  findings  of  the  judge  for  the  verdict  of 
the  jury,  with  all  the  force  and  conclusive- 
ness of  the  latter.  To  extend  its  effect  and 
meaning  so  as  to  take  away  the  power  and 
jurisdiction  of  the  court  to  control  its  own 
proceedings,  as  it  had  theretofore  been  ac* 


customed  to  do,  Is  a  construction  not  requir- 
ed by  the  exigencies  of  the  case.  What  is 
said  arguendo  In  Stevenson  v.  Felton,  99  N. 
C.  58,  5  S.  B.  399,  does  not  militate  against 
this  view,  and,  if  it  did,  we  can  easily  see 
that  such  a  question  was  not  at  all  involved 
in  that  decision.  In  that  case  the  judge  who 
ordered  the  reference  had,  of  course,  assented 
thereto,  and  it  was  not  competent,  as  the 
court  correctly  decided,  to  another  judge  to 
set  aside  the  report  of  the  referee  upon  the 
ground  that  the  reference  was  improperly 
ordered  by  his  predecessor.  The  Constitu- 
tion provides  only  for*a  trial  by  the  court 
upon  waiver  of  a  jury  trial,  and  says  nothing 
about  a  reference.  Unless  restricted  by  that 
instrument,  as  it  is  not,  the  Legislature  un- 
doubtedly had  the  right  to  provide  not  only 
that  there  should  be  no  waiver  of  trial  by 
jury  in  actions  other  than  actions  on  con- 
tract, without  the  assent  of  the  judge,  but 
it  could  also  provide  that  all  references 
should  be  with  his  consent  Any  other  con- 
clusion would,  we  think,  be  contrary  to  the 
accepted  construction  of  the  Constitution  and 
statute,  as  indicated  by  the  uniform  practice 
in  the  courts  since  their  adoption. 

While  we  have  not  been  able  to  find  any 
case  in  our  own  Reports  directly  bearing 
upon  this  question,  there  are  cases-  which 
have  been  decided  in  the  other  states,  upon 
substantially  similar  constitutional  and  stat- 
utory provisions,  which  sustain  the  views  we 
have  expressed.  In  Wittenberg  v.  Onsgard 
the  court  thus  refers  to  the  subject:  "The 
authorities  are  generally,  if  not  uniformly, 
to  the  effect  that  the  judge  may  disregard 
the  waiver  of  a  jiury  by  the  parties,  and,  on 
his  own  motion,  require  the  issues  of  fact 
to  be  submitted  to  a  jury;  that  this  is  a 
matter  addressed  to  his  sound  discretion/' 
Citing  Burke  v.  Breazeale,  1  Rob.  (La.)  73, 
and  other  cases.  The  court  further  says: 
"The  authorities  seeih  to  be  also  to  the  ef- 
fect that  a  waiver  of  jury  trial,  so  long  as 
not  yet  acted  on,  may  be  withdrawn,  with 
the  consent  of  the  court,  and  a  trial  by  jury 
demanded;  at  least  where  the  withdrawal 
will  not  prejudice  the  opposite  party.  All 
that  is  decided  In  State  v.  Bannock,  53  Minn. 
419,  55  N.  W.  558,  is  that  the  waiver  can- 
not be  recalled  at  will  or  as  a  -matter  of 
right.  The  law  zealously  guards  the  right 
of  trial  by  jury.  Waivers  of  the  right  are 
always  strictly  construed,  and  are  not  to  be 
lightly  inferred  or  extended  by  implication. 
It  Is  reasonably  apparent  that  the  waiver  of 
a  jury  in  this  case  was  made  only  with  ref- 
erence to  the  exigencies  of  the  then  current 
term  of  court,  and  should  not  be  extended 
so  as  to  apply  to  a  subsequent  term.  The 
action  of  the  court  in  ordering  the  case  to 
be  tried  by  a  jury  may  be  sustained  on  any 
of  these  grounds."  78  Minn.  348,  81  X.  W. 
16,  47  L.  R.  A.  141.  "The  right  of  trial  by 
jury  Is  deemed  a  valuable  right,  and  is  guar- 
antied in  actions  at  law  by  our  Constitution. 
The  effect  of  the  above  statutes  merely  is  ta 
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allow  the  parties  to  waive  that  right,  if  they 
should  see  fit  to  do  so;  but  they  do  not  ex- 
tend so  far  as  to  oblige  the  judge  to  try  the 
Issues  of  fact  in  a  case  at  law,  although  re- 
quested so  to  do  by  both  parties,  if  he  should 
deem  it  a  proper  case  for  trial  by  a  jury. 
Ordinarily  the  judge  will  accede  to  the  wish- 
es of  the  parties  where  they  waive  a  jury, 
and  try  the  Issues  of  fact  himself  [or,  it  may 
be  added,  will  refer  the  same];  but  there  may 
be  reasons  in  the  breast  of  the  judge  why  he 
should  call  a  jury,  although  parties  may  pre- 
fer that  the  issues  should  be  tried  by  him  [or 
referred].  Whether  he  will  do  so  seems  to 
be,  like  many  other  matters  relating  to  the 
conduct  of  civil  trials,  a  question  for  the  ex- 
ercise of  a  sound  discretion  on  his  part, 
which  exercise  of  discretion  will  not  be  re- 
viewed on  appeal,  except  in  manifest  cas^s 
of  abuse.  Not  only  is  there  no  abuse  of  dis- 
cretion apparent  in  this  case,  but,  as  the 
question  is  here  presented,  the  very  state- 
ment of  it  seems  to  suggest  its  answer. 
What  more  is  it  then,  than  the  case  of  one 
party  to  an  action  at  law  objecting  that  the 
facts  were  tried  and  ascertained  in  the  usu- 
al mode  pointed  out  by  the  Constitution  and 
the  laws?'  McCarthy  v.  Railroad,  15  Mo. 
App.  388.  "The  court,  however,  has  the 
right,  notwithstanding  such  waiver,  to  di- 
rect an  issue  of  fact  to  be  tried  by  a  Jury. 
Besides  this,  it  would  not  be  presumed  that 
any  injury  had  accrued  to  the  plaintiff  in 
consequence  of  the  issues  of  fact  being  tried 
by  a  Jury  instead  of  by  the  court.  [Citing 
Doll  T.  Anderson,  27  Cal.  249.]  The  action 
there,  as  In  the  case  at  bar,  was  upon  a 
contract."  Bullock  v.  Lumber  Co.  (Cal.)  31 
Pac.  367.  Even  if  it  were  not  for  these  au- 
thorities, and  for  what  we  conceive  to  be  the 
reasonable  construction  of  the  Constitution 
and  startute,  we  would  still  be  reluctant  to 
hold  that  it  was  intended  to  deprive  the  trial 
court  of  a  function  so  essential  to  its  efficien- 
cy, and  80  important  in  every  well-regulated 
system  of  judicial  procedure,  unless  compel- 
led to  do  so  by  the  expression  of  that  inten- 
tion in  a  clear  and  unmistakable  manner. 

Having  reached  the  conclusion  that  the 
court  had  the  power  to  submit  the  third  issue 
notwithstanding  the  agreement  of  counsel, 
it  only  remains  to  be  considered  what  eflCect 
that  issue  and  the  response  of  the  jury  there- 
to have  upon  the  result.  The  agreement  ad- 
mitted the  fact  of  a  trespass,  and  to  this  ex- 
tent it  is  valid  and  eflCective,  and  the  court 
could  not  in  any  way  disregard  it  The  issue 
directs  the  jury  to  inquire  not  only  whether 
the  defendant  had  cut  any  timber  on  the  land 
described  in  the  complaint,  inside  the  Weeks 
and  Valentine  grant,  which  was  the  par- 
ticular trespass  alleged,  but  whether  defend- 
ant had  committed  any  other  acts  of  tres- 
pass. The  finding  of  the  jury,  so  far  as  it 
is  responsive  to  the  last  branch  of  the  issue, 
is  in  direct  conflict  with  the  agreement  of  the 
parties  as  to  the  technical  trespass,  and  must 
be  disregarded;  but  the  finding  that  there 
had  been  no  substantial  trespass  upon  the 


land  is  not  at  variance  with  any  valid  stipu- 
lation of  that  agreement,  and  it  must  stand, 
and  receive  from  us  its  proper  weight  in  the 
determination  of  the  case.  The  agreement 
ascertains  only  that  there  has  been  a  tres- 
pass; that  is,  a  technical  violation  of  the 
plaintiff's  right,  or  a  simple  invasion  of  his 
{Possession.  Nothing  else  appearing,  this 
would  entitle  plaintiff  to  nominal  damages 
only,  and,  as  the  finding  of  the  jury  excludes 
the  existence  of  actual  damages,  the  recov- 
ery must  be  confined  to  that  compensation 
which  the  law  gives  for  the  technical  wrong, 
or,  in  other  words,  to  nominal  damages. 
Chaffln  V.  Mfg.  Co.,  135  N.  C.  95,  47  S.  E. 
226;  s.  c  on  rehearing,  136  N.  0.  364,  48  S. 
E.  770.  While  we  will  enforce  the  agreement, 
it  must  be  done  only  to  the  extent  that  it 
does  not  interfere  with  the  legitimate  powers 
of  the  couft ;  and,  as  the  court  submitted  the 
issue  in  the  rightful  exercise  of  its  authority 
or  jurisdiction,  we  must  reconcile  the  ver- 
dict upon  the  third  issue  and  the  agreement,, 
if  it  can  be  done,  and  reject  so  much  of  ei- 
ther as  conflicts  with  any  valid  portion  of 
the  other,  and  in  doing  so  the  result  is  that 
plaintiff  is  entitled  to  a  judgment  for  nom- 
inal damages  by  virtue  of  the  agreement  and 
non  obstante  veredicto — ^both  the  clause  in 
the  agreement  as  to  the  reference,  and  the 
finding  of  the  jury  that  not  even  a  technical 
trespass  had  been  committed,  being  rejected. 
Harris  v.  Sneeden,  104  N.  C.  369,  10  S.  E. 
477. 

We  do  not  agree  with  counsel  in  the  con- 
tention that  the  jury  have  found  by  their 
answer  to  the  fhrst  issue  that  plaintiff  is  the 
owner  of  the  land  on  which  the  timber  was 
cut  Defebdant  says  in  its  answer  that  it 
has  cut  no  timber  on  the  land  described 
in  the  complaint,  and  the  jury  have  so  found. 
The  plaintiff  must  have  shown,  even  if  there 
had  been  a  reference,  that  the  cutting  of  tim- 
ber was  done  on  its  land,  as  described  in  the 
complaint,  in  order  to  recover  actual  dam- 
ages. '  The  agreement  goes  no  further  than 
to  admit  a  technical  trespass.  There  may 
have  been  such  a  trespass  on  the  lands  de- 
scplbed  in  the  complaint,  and  yet  not  a  tree 
have  been  cut,  or  other  substantial  injury 
done  on  the  land.  Because  the  defendant  is 
admitted  to  have  trespassed  upon  the  lands 
described  in  the  complaint,  it  does  not  follow, 
therefore,  that  those  are  the  same  lands  up- 
on which  defendant  cut  the  timber.  Indeed, 
the  verdict  would  seem  to  show  that  no  tres- 
pass at  all  was  committed ;  but  we  are  bound 
by  the  admission  to  hold  that  there  was  a 
trespass,  though  there  was  none  in  fact,  or 
at  least  a  technical  though  not  a  substan- 
tial trespass.    Harris  v.  Sneeden,  supra. 

The  former  decision  is  modified  In  accord- 
ance with  this  opinion,  and  judgment  will  be 
entered  in  the  court  below  in  favor  of  the 
plaintiff  for  a  penny  and  the  costs.  As  there 
was,  in  contemplation  of  law,  substantial 
error  in  the  judgment  of  the  lower,  court,  to 
which  exception  was  duly  taken,  the  plain ^ 
tiff  is  also  entitled  to  costs  in  Uiis  court,  al- 
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thou^  it  does  not  recover  more  than  nom- 
inal damages. 
Petition  allowed. 

Defendant's  AppeaL 

The  plaintiff  has  also  asked  ns  to  rehear 
the  decision  In  this  appeal,  though  no  sepa- 
rate petition  has  been  filed,  as  should  have 
been  done.  From  an  examination  of  the  rec- 
ord and  the  former  opinion,  it  appears  that 
two  points  only  were  made  and  considered 
by  the  court,  namely:  (1)  Is  the  act  of  1889, 
p.  256,  c  243,  i  3,  amending  section  2522  of 
the  Code,  constitutional?  This  involved  the 
question  whether  the  Legislature  could  by 
said  act  declare  a  forfeiture  of  land  to  the 
state,  and  vest  title  to  the  same  in  the  board 
of  education,  for  failure  to  list  and  pay  the 
taxes  properly  assessable  against  it,  without 
provision  for  some  judicial  inquiry  before 
condenmatlon  or  forfeiture.  We  decided  then 
(135  N.  G.  742,  47  8.  E.  757),  as  we  had  before 
in  Parish  v.  Cedar  Co.,  133  N.  C.  478,  45 
S.  E.  768,  after  an  able  and  exhaustive  dis- 
cussion of  the  subject  by  Douglas,  J.,  for 
the  court,  that  no  such  power  existed,  as  it 
would  be  a  violation  not  only  of  the  natural 
but  of  the  constitutional  right  of  a  citizen 
to  take  his  property  without  notice,  hearing, 
or  judgment  We  adhere  to  the  decision, 
which  by  the  way,  was  in  favor  of  the 
plaintiff;  and  we  take  it  that  he  does  not 
intend  to  except  to  that  ruling,  but  to  the 
one  we  are  now  about  to  consider. 

We  further  decided  that  it  was  error  to 
include  in  the  judgment  a  declaration,  al- 
though pursuing  the  language  of  the  verdict 
upon  the  first  and  second  issues,  to  the  ef- 
fect that  the  plaintiff  is  the  owner  of  the 
land  inside  the  Weeks  and  Valentine  patent, 
not  including  any  part  of  the  land  described 
in  the  Gregory  and  Burgess  grants,  because 
this  is  not  an  action  for  the  recovery  of  real 
property  (ejectment),  but  solely  for  the  re- 
covery of  damages  for  an  unlawful  entry 
upon  the  land  described  I9  the  complaint 
(trespass).  The  issue  as  framed  was  not 
appropriate  to  an  action  of  trespass,  which 
should  be,  substantially,  did  defendant  tres- 
pass upon  the  land  of  the  plaintiff,  as  al- 
leged In  the  complaint?  And  this,  coupled 
with  an  issue  as  to  the  damages,  is  quite 
sufficient  to  present  the  matter  in  dispute. 
Proof  of  title  may  be  competent  under  the 
first  of  those  issues,  but  an  inquiry  as  to 
the  title  is  no  part  of  the  issue  Itself.  The 
form  of  the  issue,  though,  worked  no  harm 
to  the  plaintiff,  as  the  answer  of  the  jury 
merely  ascertained  that,  being  the  owner, 
the  plaintiff  was  entitled  constructively  to 
the  possession  which  will  support  trespass 
for  any  injury  to  the  close.  But  the  fact  so 
found  by  the  jury  was  not  proper  to  be  stat- 
ed in  the  judgment,  and  It  was  ordered  by 
this  court  to  be  stricken  out.  We  do  not  now 
see  any  error  in  this  ruling.  The  plaintiff's 
recovery  must  be  limited  to  nominal  dam- 
ages for  the  admitted  technical  trespass  and 


the  costs,  as  we  have  held  in  the  plalntifTs' 
appeal,  and  this  is  all  that  should  be  stated 
in  the  judgment. 

There  is  no  other  ruling  of  the  court  be- 
low, as  far  as  appears  in  the  defendant's  ap- 
peal, which  prejudiced  the  plaintiff,  or  to 
which  he  la  entitled  to  take  exception;  This 
dismisses  his  petition. 

Petition  dismissed. 

HOKB^  J.  (concurring).  I  do  not  under- 
stand the  proceedings  in  the  court  below  In 
the  same  way  as  stated  in  the  opinion  of  the 
court,  nor  put  exactly  the  same  interpreta- 
tion upon  them.  The  parties  litigant  had  a 
right  to  make  the  agreement  set  out  In  the 
case,  and  the  court  was  required  to  accept 
it  But  in  my  judgment,  there  is  nothing  to 
indicate  that  the  agreement  has  been  disre- 
garded, for  the  reason  that,  by  the  finding 
of  the  jury,  the  agreement  neyer  came  into 
effect.  As  the  Issues  were  originally  drawn, 
the  first  two  were  addressed  to  the  question 
of  title,  and,  on  the  pleadings,  there  were 
two  additional  issues — one  to  the  question 
of  trespass,  and  one  to  the  amount  of  dam- 
ages. There  were  two  elements  in  this  ques- 
tion of  title:  (1)  That  the  claimant  should 
connect  himself  with  the  state  grant  by 
valid  and  proper  deeds;  (2)  that  the  claim- 
ant should  locate  the  deeds  so  as  to  cover  the 
land  In  controversy.  Instead  of  submitting 
these  two  elements  of  title  in  the  issues  as 
framed,  his  honor  had  the  second  element 
determined  by  the  jury  on  a  third  issue 
framed  by  himself.  This  was,  no  doubt, 
done  because  the  court  thought  the  evidence 
addressed  to  the  question  of  location  could 
be  more  clearly  presented  by  a  charge  on 
the  issues  as  framed  by  him.  The  issue  was 
unfortunately  worded,  because  in  its  terms 
the  same  is  in  apparent  confiict  with  the 
agreement  of  the  parties.  But  it  is  not 
really  so.  The  true  Interpretation  of  the 
agreement  was  simply  to  this  effect:  That, 
if  the  parties  plaintiff  could  show  title  cov- 
ering the  land  in  controversy,  then  the  de- 
fendant admitted  the  physical  act  of  tres- 
pass, and  the  question  of  amount  should  be 
referred.  The  verdict  on  the  issues  deter- 
mined that,  while  the  plaintiff  had  a  line  of 
deeds  connecting  him  with  the  Weeks  and 
Valentine  grant  he  had  not  been  able  to  lo- 
cate either  the  grant  or  the  deeds,  and  there- 
fore had  shown  no  title  covering  the  locus  in 
quo.  The  facts  stated  in  the  case  on  appeal 
and  the  charge  of  the  court  show  clearly 
that  on  the  third  issue  the  parties  debated 
the  question  of  location,  and  the  jury  deter- 
mined that  the  plaintiff  had  failed  to  locate 
any  land.  Note  the  charge  of  the  judge  on 
the  Issues:  (1)  That  upon  the  first  issue  they 
were  to  consider  oply  whether  the  plaintiff 
had  title  to  the  Weeks  and  Valentine  grant, 
and  he  further  charged  that  the  grant  and 
the  deeds  introduced  by  the  plaintiff  were 
sufficient  to  pass  that  title,  and  if  they  be- 
lieved the  grantors  in  the  deed  to  the  plain- 
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tiff  were  the  heirs  of  Jacob  Valentine — and. 
If  they  believed  the  evidence,  they  were — 
then  It  was  their  duty  to  answer  the  first 
Lssue  "Yes."  (2)  That  they  were  not  to.  take 
into  consideration,  in  answering  the  first 
issue,  the  location  of  the  grant,  but  it  was 
only  a  question  whether  or  not  the  plaintiff 
had  the  title  to  the  land  of  the  Weeks  and 
Valentine  grant,  without  reference  to  the 
fact  whether  or  not  It  could  be  located;  that, 
under  the  Issues  as  now  submitted  by  the 
court  to  the  Jury,  the  question  of  title  sim- 
ply arose  under  the  first  issue,  as  to  the  land 
described  in  the  complaint;  that  its  loca- 
tion was  to  be  considered  by  the  jury  in 
passing  upon  the  third  issue.  (3)  The  court 
charged  the  jury  upon  the  third  issue,  among 
other  things,  that,  when  they  came  to  con- 
sider the  same,  they  would  consider  wheth- 
er or  not  the  plaintiff  had  located  its  land; 
that,  If  they  find  from  the  evidence  that  the 
land  Tfas  not  located,  they  would  answer  it 
**Xo**;  if  they  find  the  plaintiff  had  located 
it,  then  they  would  answer  it  "Yes."  Under 
the  charge  the  jury  answered  the  third  Is- 
sue "No."  This  shows  that  on  the  third  is- 
sue the  jury  passed  upon  the  question  of 
location,  and  determined  that  the  plaintiff 
had  shown  no  title  covering  the  land.  The 
agreement,  which  was  simply  as  to  acts  of 
physical  trespass,  In  case  this  was  done, 
never  came  into  operation.  I  think  that,  on 
the  verdict,  the  judgment  should  simply  be 
that  the  defendant  go  without  day  and  re- 
cover costs.  Inasmuch,  however,  as  the 
Judgment  of  the  court  substantially. carries 
out  the  results  of  the  trial  as  understood  and 
contemplated  by  the  parties,  I  concur  In  the 
decision  as  made. 


(137  N.  C.  497) 

HANCOCK  V.  WESTERN  UNION  TELE- 
GRAPH 00. 

(Supreme  Court  of  North  Carolina.    March  8, 

1905.) 

TELEGRAMS— FATLUBE  TO  DELI VEB— LAWS  GOV- 
EBNING  'CONTRACT— QUESTION  FOR  JURY — 
MENTAL  ANGUISH— EVIDENCE  OF  DAMAGES. 

1.  Where  a  telegram  is  delivered  to  the  com- 
pany in  one  state  to  be  transmitted  to  another 
state,  the  validity  and  interpretation  of  the  con- 
tract of  transmission  and  delivery,  as  well  as 
the  measure  of  damages  for  its  breach,  are  to 
be  determined  by  the  laws  of  the  former  state. 

2.  The  testimony  as  to  the  law  of  another 
state,  consisting  of  the  deposition  of  an  attorney 
as  to  what  he  believed  it  to  be,  is  to  be  passed 
on  by  the  jury  as  to  its  credibility  and  value. 

3.  Mere  ''disappointment  and  regret"  is  not 
the  '^mental  anguish"  for  which  damages  may  be 
recovered,  but  the  latter  is  a  high  degree  of  men- 
tal suflfering. 

4.  The  mental  anguish  naturally  arising  from 
the  loss  of  a  relative  is  no  part  of  the  mental 
anguish  for  which  recovery  may  be  bad  of  a 
telegraph  company  for  its  negligence  in  trans- 
mission and  delivery  of  a  telegram  announcing 
the  death. 

[E3d.  Note. — ^For  cases  In  point,  see  vol.  45, 
Cent.  Di^  Telegrapha  and  Telephones.  i{  M, 
69,  7a] 
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5.  In  an  action  for  mental  anguish  for  failure 
to  deliver  a  telegram  sent  by  plaintiff  to  his 
father  announcing  his  coming  with  the  body  of 
his  brother,  the  contention  being  that,  if  it  had 
been  delivered,  his  father  would  have  met  him 
promptly,  and  all  preparations  would  have  been 
made,  so  that  the  interment  would  have  taken 
place  seven  hours  earlier  than  it  did,  plaintiff 
must  prove  that  the  father  could  and  would,  had 
the  telegram  been  properly  delivered,  have  met 
him  promptly  and  had  the  necessary  arrange- 
ments made,  avoiding  the  delay,  there  being  no 
presumption  that  he  could  have  done  these 
thingB. 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;  Counclll,  Judge. 

Action  by  H.  S.  EEancock  against  the  West- 
em  Union  Telegraph  Company.  Judgment 
for  plaintiff.    Defendant  appeals.    Reversed. 

Civil  action  for  damages  on  account  of 
mental  anguish.  The  court  submitted  the 
following  issues:  "(1)  Did  the  defendant 
negligently  fall  to  transmit  and  promptly  de- 
liver plaintiff's  telegram  as  alleged  in  the 
complaint?  Ans.  Yes.  (2)  What  damages 
has  plaintiff  sustained  by  reason  of  defend- 
ant's nondelivery  of  such  telegram?  Ans. 
$300."  The  defendant  appealed  from  the 
Judgment 

P.  H.  Busbee  &  Son  and  W.  W.  dark,  for 
appellant.    W.  D.  Mclver,  for  appellee. 

BROWN,  J.  We  gather  from  the  record 
these  facts:  The  plaintiff  and  his  brother 
resided  In  North  Carolina,  and  their  father, 
S.  M.  Hancock,  at  New  Church,  Va.  The 
family  burial  ground  is  Goodwill  Cemetery, 
in  Maryland,  8  or  10  miles  from  the  father's 
home.  Its  nearest  depot  is  Pocomoke  City, 
Md.,  4%  miles  away.  New  Church  and  Poco- 
moke City  are  about  11  or  12  miles  distant 
On  Saturday,  July  11.  1903,  the  plainUff  was 
at  Johns  Hopkins  Hospital,  with  his  broth- 
er, Thomas,  and  his  wife.  Thomas  had  gone 
there  for  an  operation,  under  which  he  died. 
At  the  defendant's  office  in  the  hospital, 
about  6  p.  m.  Saturday,  the  plaintiff  filed  a 
telegram  as  follows:  "S.  M.  Hancock,  New 
Church,  Thomas  dead.  Will  arrive  at  Po- 
comoke 3  a.  m.  H.  S.  Hancock.**  This  tele- 
gram was  not  delivered  until  Monday,  13th. 
There  being  no  earlier  train,  the  plaintiff, 
with  his  brother's  body,  and  the  widow,  ar- 
rived at  Pocomoke  City  Monday  morning  a 
half  hour  late,  at  4  o'clock.  A  storm  prevail- 
ed, which  prevented  the  plaintiff  leaving  the 
train  until  6:30  .a.  m.  There  was  no  one  to 
meet  him,  and  no  preparation  had  been  made 
for  the  burial.  The  plaintiff  again  telegraph- 
ed by  the  Postal  Company  to  his  father,  who 
arrived  between  9  and  10  a.  m.  Prepani- 
tions  were  made,  and  the  interment  took 
place  about  5  p.  m. 

L  The  contract  in  this  case  was  made  in 
Maryland,  and  the  contracting  parties  arc 
presumed  in  law  to  have  had  in  contempla- 
tion only  such  damages  arising  from  the 
breach  of  it  as  could  be  awarded  under  the 
law  of  Maryland  at  the  date  of  the  telegrauu 
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In  this  case  the  sender  was  in  Maryland  at 
the  Vjue  he  filed  his  telegram.  The  sendee 
was  in  Virginia.  The  defendant,  we  judge 
by  depositions  in  the  record,  was  under  the 
belief  that  the  law  of  Virginia  in  some 
way  affects  this  contract  The  law  of  Vir- 
ginia has  no  relation  to  it.  If  a  telegraphic 
message  is  delivered  to  the  company  in  one 
state  to  be  transmitted  by  it  to  a  place  in 
another  state,  the  validity  and  interpreta- 
tion of  the  contract,  as  well  as  the  rule  meas- 
uring the  damages  arising  upon  a  breach  and 
the  company*s  liability  therefor,  are  to  be  de- 
termined by  the  laws  of  the  former  state, 
where  the  contract  originated.  Bryan  v. 
Tel.  Co.,  133  N.  C.  607,  45  S.  E.  938,  citing 
Reed  t.  Tel.  Co.  (Mo.)  37  S.  W.  904,  34  L. 
R.  A.  492,  58  Am.  St  Rep.  609.  If,  under 
the  law  of  Maryland,  as  interpreted  and  ex- 
pounded by  its  highest  court  damages  on 
account  of  mental  anguish,*  not  connected 
with  or  growing  out  of  a  physical  injury  to 
the  plaintiff's  person,  could  not  be  awarded, 
then  the  plaintiff  in  this  action  can  recover 
only  the  costs  of  the  t^legn^m  and  costs. 
Where,  as  on  the  trial  had  in  tills  case,  the 
defendant  relied  upon  the  testimony  of  an 
attorney  at  law  in  Maryland,  who  testified 
by  deposition  as  to  what  he  believed  the  law 
of  that  state  to  be,  the  court  very  properly 
submitted  to  the  Jury  the  testimony  to  be 
passed  on  by  them  as  to  its  credibility  and 
value  If  the  Jury  render  a  verdict  in  any 
case  contrary  to  the  clear  weight  of  tho  evi- 
dence, the  remedy  Is,  and  it  is  the  duty  of 
the  trial  Judge,  to  set  it  aside;  but  we  cannot 
ordinarily  review  the  exercise  of  such  pow- 
er. Possibly  the  Jury  were  not  satisfied 
from  the  deposition  of  the  attorney  (Mr. 
Cross)  as  to  what  Is  the  law  of  Maryland. 
The  defendant  will  have  an  opportunity  on 
the  next  trial  to  further  enlighten  the  court 
and  Jury  more  specifically  upon  the  law  as  to 
the  proper  measure  of  damages  for  mental 
anguish  as  it  is  administered  in  Maryland. 
2.  The  Judge,  among  other  things,  charged 
the  Jury  that:  "Upon  the  question  of  dam- 
ages, the  message  upon  its  face  disclosing  its 
urgency  and  relating  to  death,  the  defend- 
ant had  notice  that>a  failure  to  deliver  might 
reasonably  cause  mental  anguish  to  the  send- 
er; and  in  such  case  the  damages  for  mental 
anguish  are  such  damages  as  the  Jury  shall 
find  the  plaintiff  has  suffered  from  disap- 
pointment and  regret  occasioned  by  the  fault 
or  neglect  of  the  company  in  its  failure  to 
notify  the  sendee,  in  order  that  preparations 
and  arrangements  might  be  made  for  the 
reception  and  interment  of  the  body.**  The 
court  erred  in  using  the  words  "disappoint- 
ment and  regret."  There  is  a  very  material 
difference  between  the  significance  of  those 
woids  and  that  keen  and  poignant  mental 
suffering  signified  by  the  words  "mental  an- 
guish." The  right  to  recover  damages  for 
purely  mental  anguish  not  connected  with  or 
growing  out  of  a  physical  injury  is  the  set- 
tled law  of  tills  state,  and  it  is  too  late  now 


to  question  It  .Our  authorltleB  are  up  to  this 
time  uniform  and  unanimous  as  to  the  gen- 
eral doctrine.  Differences,  of  course,  arise 
as  to  its  application  in  particular  cases. 
Young  V.  Tel.  Co.,  107  N.  C.  370,  11  S.  B. 
1044,  9  L.  R.  A.  669,  22  Am.  St  Rep.  883,  to 
Hunter  v.  Tel.  Co.,  135  N.  C.  459,  47  S.  B. 
745.  The  language  used  in  nearly  all  the 
cases  in  this  and  other  states  where  such 
damages  are  allowed  is  "grief  and  mental 
anguish.'*  We  do  not  find  anywhere  that 
damages  are  allowed  f6r  "disappointment 
and  regret*'  The  lexicographers  define  an- 
guish to  be  "intense  pain  of  body  or  mind.*' 
It  is  derived  from  the  Latin  words  "anguia,** 
a  snake,  referring  to  the  writhing  or  twist- 
ing of  the  animal  body  when  in  great  pain. 
Stommouth*s  Diet  Mr.  Justice  Douglas, 
speaking  for  the  court,  said:  "We  use  the 
Ivord  'anguish'  as  indicating  a  high  degree  of 
mental  suffering,  without  which  the  plaintiff 
could  not  recover  substantial  damages. 
Mere  disappointment  would  not  amount  to 
mental  anguish,  or  entitle  the  plaintiff  to 
more  than  nominal  damages."  Hunter's 
Case,  135  N.  C.  459,  47  S.  B.  746.  The  addi- 
tion of  the  word  "regret"  by  his  honor  does 
not  help  the  matter.  Regret  indicates  no 
greater  degree  of  mental  suffering  than  docb 
disappointment  Both  are  of  very  frequent 
occurrence  In  the  lives  of  most  men,  and 
with  some  scarcely  disturb  their  mental 
poise.  In  this  connection  we  desire  to  sup- 
plement what  was  said  by  Judge  Douglas  in 
Hunter's  Case  as  to  what  particular  mental 
anguish  is  to  be  considered  by  the  Jury  in 
awarding  damages  Jurors  may  possibly  con- 
found the  mental  anguish  naturally  arising 
from  the  loss  of  a  near  relative  with  that 
which  grows  out  of  the  defendant's  negli- 
gence. The  Jury  have  no  right  to  consider 
anything  except  the  latter  in  awarding  dam- 
ages. We- commend  to  the  careful  consider- 
ation of  the  superior  court  Judges  the  lan- 
guage of  the  opinion  in  the  Hunter  Case  up- 
on that  subject  and  that  they  explain  the 
law  in  reference  thereto  with  great  care  to 
the  Juries,  whether  requested  to  do  so  or  not 
lest  Injustice  be  done  the  defendant  by  con- 
founding the  natural  grief  at  the  loss  of  a 
near  kinsman  with  that  anguish  which  is 
claimed  to  result  from  the  negligence  of  tele- 
graph companies. 

3.  The  Judge  charged  the  Jury  that  they 
might  consider  the  failure  of  the  father  to  ar- 
range for  the  interment  of  the  deceased,  if 
they  should  find  from  the  evidence  that  such 
arrangements  would  naturally  be  presumed 
to  have  been  made  by  the  sendee  if  the  tele- 
gram had  been  delivered  prior  to  the  arrival 
of  the  train  on  Monday.  It  is  plain  that  the 
plaintiff  has  no  cause  for  complaint  that  his 
father  did  not  meet  the  3  a.  m.  train  Sunday, 
for  the  plaintiff  did  not  arrive  until  Monday 
at  4  a.  DL  The  only  contention  the  plaintiff 
makes  is  that,  if  the  telegram  had  been  de- 
livered with  reasonable  promptness,  his  fa- 
ther would  have  met  him  promptly  on  Mon- 
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day  morning,  and  would  bave  had  all  ar- 
rangements made  for  the  Interment,  so  that 
it  would  not  have  been  delayed  from  about 
10  a.  m.  uixtll  5  p.  m.  Monday,  In  consequence 
of  which  delay  the  plaintiff  avers  he  suffer- 
ed great  mental  anguish,  and  claims  dam- 
ages on  that  account  The  plaintiff  must 
therefore  prove  that  his  father  could  and 
would  have  met  him  promptly  on  Monday 
morning  on  arrival  of  the  train  at  4  o'clock, 
and  that  he  could  and  would  have  made  on 
Sunday,  or  prior  to  the  plaintiff's  arrival,  all 
necessary  arrangements  for  the  prompt  in- 
terment of  his  brother's  body  on  Monday 
morning,  and  avoided  the  delay  in  the  obse- 
quies from  10  a.  m.  until  5  p.  m.,  thereby 
saving  the  plaintiff  from  the  pangs  of  men- 
tal anguish  which  he  avers  he  endured.  The 
law  does  not  presume  that  the  father  could 
have  done  these  things.  Many  contingen- 
cies, such  as  illness,  absence  from  home,  in- 
ability to  get  the  work  done  on  Sunday,  may 
have  prevented,  however  willing  the  father 
may  have  been  to  discharge  such  a  parental 
duty.  There  was  no  evidence  tending  to 
prove  such  facts,  and  the  Jury  had  no  right  to 
presume  them.  In  Bright's  Case,  182  N.  O. 
3^6,  43  S.  B.  844,  Justice  Walker  says,  refer- 
ring to  defendant's  objection  to  the  testimony 
of  Cooper,  the  addressee,  that  he  would  l^ve 
gone  to  Wilkesboro  had  he  received  the  tele- 
gram, that  the  testimony  was  not  only  com- 
petent, but  indispensable;  and  uses  the  fol- 
lowing language:  "We  are  unable  to  un- 
derstand why  this  is  not  competent  It 
tended  to  prove  the  very  fact  which  the  de- 
fendant, in  the  last  exception  considered  by 
us,  asserted  it  was  necessary  for  the  plain- 
tiff to  prove  in  order  to  recover  substantial 
damages;  and  it  was  necessary  to  prove  this 
fact  if  the  plaintiff  sought,  as  she  did  by  her 
complaint  and  evidence,  to  recover  damages 
for  the  mental  anguish  which  resulted  from 
his  failure  to  go  to  Wilkesboro." 

As  there  is  to  be  a  new  trial,  it  is  unnec- 
essary to  consider  the  defendant's  further 
exceptions.  They  relate  to  alleged  errors 
that  may  not  again  occur. 

New  trlaL 

(137  N.  O.  460) 

H.  G.  WILLIAMS  &  00.  ▼.  HARRIS,  SheriflF. 

(Supreme  Court  of  North  Carolina.    March  8, 

1905.) 

TBIAI/— III8TBU0n0II&— ABSTBAOT     PBOFOai- 
TIONS— EXCEPTIONS. 

1.  It  is  error  to  charge  an  abstract  proposi- 
tion of  law  not  8upi)orted  by  any  view  of  the 
evidence. 

[E3d.  Note. — For  cases  in  point,  see  voL  46, 
Cent  Dig:  Trial,  f  i  506-^12.1 

2.  Under  Code,  §  550,  providing  that  an  appel- 
lant, within  10  days  alter  judgment,  shall  pre- 
pare a  concise  statement  of  the  case  embodying 
the  Instructions,  if  there  be  an  exception  there- 
to, and  Sup.  Ot  Rule  27  (Clark's  Code,  p.  920), 
providing  that  appellant  shall  file  his  exceptions 
in  the  clerk's  office  within  10  days  after  the  end 
of  the  term  at  which  judgment  is  rendered,  an 


error  upon  the  face  of  a  charge  may  be  avafled 
of  by  an  exception  entered  within  10  days  after 
adjournment  for  the  term,  and  Is  only  waived 
by  failing  to  enter  such  an  exception  within 
that  time. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  46, 
Cent  Dig.  Trial,  U  680-682.] 

Appeal  from  Superior  Court,  BSdgecombe 
County;   Moore,  Judge. 

Action  by  EL  Q.  Williams  it  Co.  against  J. 
R.  Harris.  From  a  Judgment  for  defendant, 
plaintiffs  appeal.    Reversed. 

Bunn  &  Bunn  and  F.  S.  Sprulll,  for  appel- 
lants.   Gilliam  &  Bassett,  for  appellee. 

GLARE,  a  J.  This  Is  an  action  to  recover 
one  barrel  of  whisky.  The  evidence  was 
that  the  plaintiffs  shipped  the  barrel  of  whis- 
ky to  one  Cuthrell  without  any  order  from 
him,  and  without  his  knowledge;  that  he 
wrote  plaintiffs  at  once  that  he  had  not  or- 
dered it,  and  would  not  receive  it,  but  had 
taken  it  out  of  depot  to  save  storage  charges 
against  plaintiffs,  paying  freight  on  it  for 
them  (which  they  paid  back);  that  it  was 
subject  to  their  order,  though,  if  they  chose 
to  let  it  stay  tUl  he  should  want  it  for  use, 
he  would  take  it,  but  could  not  use  it  at  that 
time.  To  this  plaintiffs  assented  by  letter. 
Cuthrell  never  included  the  whisky  In  any 
settlement  with  plaintiffs,  and  on  an  execu- 
tion against  him  declined  to  allow  this  bar-- 
rel  to  be  included  in  the  allotment  of  his 
exemption,  because  not  his  property.  The 
defendant  la  the  sheriff  who  seized  the  prop- 
erty under  execution  against  Cuthrell.  The 
only  issue  found  was  whether  the  plaintiffs 
were  the  owners  of  the  whisky,  to  which  the 
Jury  responded  **No.'*  The  court  charged  the 
Jury  that  upon  the  evidence  Cuthrell  did  not 
order  the  whisky,  and  that  plaintiff's  reply 
to  Cuthreirs  letter  did  not  constitute  a  sale; 
but  added  that  invoicing  the  whisky  to  Cuth- 
rell was  an  offer  to  sell,  and  "if  Cuthrell,  in 
receiving  it  from  the  common  carrier,  and 
taking  it  into  his  possession,  did  so  with  the 
intention  of  accepting  the  offer  thus  made, 
this  amounted  to  an  acceptance,  and  vested 
title  to  the  whisky  in  CuthrelL"  This  was 
excepted  to.  This  ins^ction  was  unsup- 
ported by  the  evidence,  which  was  uncontra- 
dicted that  Cuthrell  had  then  no  such  inten- 
tion. Upon  the  question  whether  the  subse- 
quent offer  by  Cuthrell  to  hold  the  whisky 
till  he  should  have  use  for  it  did  not  consti- 
tute a  condltioual  sale,  the  court  charged  that 
the  plaintiffs'  reply  was  not  sufBclent  to  con- 
stitute such  sale,  and  the  defendant  is  not 
appealing. 

It -was  error  in  the  Judge  to  give  to  the 
jury  an  abstract  proposition  of  law  not  sup- 
ported by  any  view  of  the  evidence.  Brown's 
Hehrs  v.  Patton's  Heirs,  85  N.  0.  446;  King 
V.  Wells,  94  N.  0.  344.  It  has  been  uniform- 
ly held  by  this  court  that  a  failure  to  instruct 
the  Jury  that  there  Is  no  evidence  (cases  cited 
in  Clark's  Oode  [3d  Ed.]  p.  511),  or.  indeed, 
an  omission  or  failure  to  give  any  proper  la- 
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«trnctloD,  is  "WE'ived  anless  there  Is  a  prasrer 
for  such  Instnictloii  (Clark's  Code  [Sd  Bd.] 
p.  514',  and  numerous  cases  cited).  But  none 
the  less,  If  there  Is  an  error  in  the  Instruc- 
tions given,  an  exception  thereto  is  valid  if 
entered  within  10  days  after  adjournment 
for  the  t^rm.  Code,  8  550.  An  error  upon  the 
face  of  the  charge  (unlike  a  mere  failure  to 
charge,  which  Is  waived  by  not  requesting  an 
instruction)  Is  only  waived  by  not  entering  an 
exception  thereto  in  the  time  allowed  by  law. 
Rule  27;  Clark's  Code  (3d  Ed.)  pp.  512,  513, 
777,  778,  920;  Code,  {  550.  *he  instruction 
here  given  of  a  proposition  of  law  without 
any  evidence  to  support  it  (King  v.  Wells,  04 
N.  0.  344)  was  duly  excepted  to,  and  was 
error, 

<m  N.  C.  491) 

KING  et  al.  v.  BYNUM  et  aL 

(Supreme  Court  of  North  Carolina.    March  8, 

1005.) 

JUDICIAL    BALK—INFLTTIBNCB    OR    BIDDBBS— 
HXABSAT  BVIDBNCfB. 

In  a  suit  to  hold  the  persons  in  ^Hiose 
name  land  was  bought  at  a  sale  to  i>ay  the 
debts  of  testator,  as  trustees  for  all  uie  per- 
sons to  whom  it  was  devised,  it  being  claimed 
that  the  person  who  bid  it  off  had  agreed  with 
his  mother  to  buy  it  for  the  b^iefit  of  all  of 
them,  and  that,  becanse  this  agreement  was 
known  at  the  sale,  no  one  else  bid,  testimony  of 
a  witness  that  the  reason  the  land,  which  he 
said  was  worth  $2,500,  brought  only  $800  at  the 
sale,  was  that  it  was  understood  the  mother  was 
tq  buy  the  land  for  the  children,  and  people  did 
not  want  to  bid  against  her — "at  least,  several 
told  me  so" — is  hearsay,  in  that  it  refers  to 
what  was  told  him  after  the  sale;  he  having 
previously  testified  that  he  did  not  know  wheth- 
er there  was  any  general  understanding  among 
persons  present  at  the  sale  for  whom  it  was  to 
be  bid  in,  or  whether  it  was  talked  or  under- 
stood among  such  persons  that  the  land  was  to 
be  bought  for  all  the  devisees,  or  whether  that 
was  the  reason  the  land  did  not  sell  for  more. 
Connor,  J.,  dissenting. 

Appeal  from  Superior  CSourt,  Pitt  County; 
Coundll,  Judge. 

Action  by  T.  B.  King  and  others  against  A. 
S.  J.  Bynum  and  another.  Judgment  for 
plaintiffs.    Defendants  appeal.    Reversed. 

Jarvls  &  Blow,  for  appellants.  Skinner  A 
Whedbee  and  Moore  &  Fleming,  for  appel- 
lees. 

BROWN,  J.  Although  the  record  in  this 
case  Is  voluminous,  and  the  exceptions  many, 
a  brief  statement  only  is  necessary  to  a  prop- 
er understanding  of  the  exceptions  of  the  de- 
fendants sustained  by  this  court,  in  conse- 
quence of  which  a  new  trial  is  made  neces- 
sary: R.  A.  Bynum,  deceased,  by  his  win 
devised  the  land  described  In  the  pleadings  to 
the  plaintiffs  and  defendants  as  tenants  in 
common  owning  equal  Interests  thereiik  The 
executor  of  R.  A«  Bynum,  to  wit,  J.  N.  By- 
num, instituted  a  special  proceeding  to  sell 
this  and  other  tracts  of  land  belonging  to  the 
testator's  estate  to  pay  debts.  At  the  sale 
made  in  pursuance  of  the  decree  in  said  pro- 


ceeding, the  defendant  A.  8.  J.  Bsmum,  called 
Zeb  Bynum,  purchased  the  tract  of  land  de- 
scribed in  the  complaint,  known  as  the  "As- 
kew Land,"  for  $800,  and  had  it  set  down  to 
himself  and  his  brother  and  codefendant, 
Ben  Bynum.  They  paid  the  purchase  money, 
and  a  deed  was  made  to  them  by  the  execu- 
tor. The  feme  plaintiffs,  Mary  King  and 
Prlscilla  Tnmage,  bring  this  suit  to  convert 
said  defendants  into  trustees  for  their  benefit 
in  respect  to  one  undivided  fourth,  each,  of 
the  land.  The  plaintiffs  allege  that  they  are 
tenants  in  common  with  the  defendants;  that 
the  land  was  sold  to  pay  the  assessment 
agreed  upon  as  necessary  to  liquidate  the 
testator's  debts;  that  the  feme  plaintiffs  were 
minors,  and  their  mother  was  their  general 
gpardlan;  that  she  was  aged  and  infirm,  and 
relied  solely  on  Zeb  Bynum,  her  son,  to  at- 
tend to  her  business  affairs;  that  Zeb  Bynum 
attended  to  the  proceeding  to  sell  the  land, 
and  represented  the  interests  of  the  plain- 
tiffs; that  he  agreed  that  this  Askew  land 
should  be  assessed  at  $800,  and  agreed  with 
his  mother  to  buy  it  In  for  the  benefit  of  all 
the  owners  thereof.  The  plaintiffs  further 
alleged  that  it  was  known  at  the  sale  that 
the  land  was  to  be  bid  off  for  the  mother  by 
Zeb,  and  in  consequence  no  one  bid,  and  Zeb 
secured  the  land  at  $800--worth  $2,500.  Up- 
on the  trial  the  court  below  submitted  two 
issues,  one  of  which  iS:  '^(l)  Did  the  defend- 
ants purchase  the  land  described  in  the  com- 
plaint for  the  Joint  use  and  benefit  of  them- 
selves and  the  plaintiffs,  their  co-tenants,  as 
alleged  in  the  complaint?**  Upon  the  trial  of 
that  issue  much  evidence  was  Introduced. 

We  do  not  deem  it  necessary  to  consider 
the  many  interesting  questions  argued,  or  to 
pass  upon  all  the  exceptions  in  the  record. 
As  a  new  trial  is  to  be  had,  they  may  not 
again  arise. 

There  is  one  exception  in  the  record  which 
we  feel  compelled  to  sustain.  That  relates 
to  the  erroneous  admission  of  evidence,  and 
the  error  is  of  sufllcient  importance  to  Justify 
another  trial.  (Exception  7.)  P.  J.  Bynum 
testified  for  the  plaintiffs  that  he  was  at  the 
sale,  ^nd  that  "he  did  not  know  whether 
there  was  any  ^general  understanding  among 
bystanders  present  as  to  who  was  bidding 
for  the  land,  for  whom  it  was  to  be  bid  In, 
and  to  whom  it  was  cried  off."  In  response 
to  another  question  he  again  stated  that  he 
did  not  know  '^whether  it  was  talked  or  un- 
derstood among  those  present  at  the  sale  that 
the  land  was  to  be  bought  for  all  the  children 
of  J.  P.  Bynum  [meaning  the  plaintiffs  and 
defendants],  and  did  not  know  that  was  the 
reason  the  land  did  not  bring  a  larger  price 
at  the  sale.**  This  witness  was  then  asked 
by  the  plaintiffs  "why  was  it  that  the  land 
you  say  was  worth  $2,500  did  not  bring  but 
$800  at  the  sale?**  The  witness  answered: 
"The  reason  was  that  it  was  understood  my 
mother  was  going  to  buy  the  land  for  the 
children,  and  people  did  not  want  to  bid 
against  her;    at  least,  several  told  me  so.*' 
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The  question  and  answer  were  both  objected 
to  in  apt  time  by  the  defendants,  and  their 
objections  were  oyemiled,  and  they  excepted. 
In  the  admission  of  this  evidence  we  are  of 
opinion  there  is  reversible  error;  the  evi- 
dence being  both  incompetent,  very  material, 
and  well  calculated  to  influence  the  jury  in  a 
manner  prejudicial  to  the  defendants.  The 
objection  to  the  evidence  is  that  it  is  hear- 
say. We  are  of  opinion  that  the  evidence 
comes  clearly  within  the  rule  prohibiting 
hearsay  evidence,  and  that  it  is  hearsay  of 
a  vague  and  indefinite  character.  The  evi- 
dence of  a  person  present  at  the  sale  as  to 
what  was  done  at  the  time  of  the  sale,  and 
as  to  the  general  understanding  prevailing 
among  the  bidders  and  bystanders,  tending 
to  explain  why  the  land  sold  for  so  small  a 
price,  is  competent.  We  do  not  mean  tb 
hold  otherwise.  This  witness  does  not  pre- 
tend to  testify  to  that  He  states  he  was 
at  the  sale,  but  from  his  answers  to  the  ques- 
tions asked  him,  it  is  plain  he  did  not  under- 
take to  testify  to  what  occurred  there.  In 
response  to  questions  by  the  plaintlif s  for  the 
purpose  of  eliciting  such  information,  he  stat- 
ed he  did  not  know.  He  was  permitted,  over 
the  objection  of  the  defendants,  to  state  that 
several  persons  told  him  why  it  was  the  land 
sold  for  so  little,  viz.,  because  it  was  under- 
stood the  mother  was  to  buy  the  land  for 
the  children.  From  the  entire  testimony  of 
this  witness,  we  are  bound  to  conclude  he 
referred  to  what  "several  persons"  told  him 
after  the  sale.  This  is  evidently  hearsay;  the 
words  not  implying  personal  knowledge  of 
the  facts,  but  merely  information  derived 
from  others.  Snodgrass  v.  Caldwell,  90  Ala. 
323,  7  South.  834.  It  is  not  under  oath,  not 
subject  to  cross-examination,  not  a  part  or 
res  gestse,  and  not  in  presence  of  the  defend- 
ants, and  could  not  be  corroborative.  The 
witness  does  not  even  give  the  names  of 
those  "several  persons"  who  told  him.  "Evi- 
dence, oral  or  written,  is  called  'hearsay* 
when  its  probative  force  depends  in  whole  or 
in  part  upon  the  competency  and  credibility 
of  some  person  other  than  the  witness  by 
whom  it  is  sought  to  produce  it*'  11  Am.  & 
Eng.  Enc.  520,  and  cases  cited;  Oolemfin  v. 
Southwick,  9  Johns.  (N.  T.)  45,  6  Am.  Dec. 
253;  State  v.  Haynes,  71  N.  0.  79.  There 
are  exceptions  to  this  general  rule  excluding 
hearsay  evidence  laid  down  in  the  text-writ- 
ers on  Evidence,  such  as  admissions,  confes- 
sions, dying  declarations,  declarations  against 
interest,  ancient  documents,  declarations  con- 
cerning matters  of  public  interest,  matters 
of  pedigree,  and  the  res  gestae.  The  most 
ingenious  mind  can  hardly  bring  iha  testi- 
mony pointed  out  «irithln  any  recognized  ex- 
ception to  the  general  rule  excluding  hear- 
say evidence.  1  Oreenleaf,  Ev.  Ch.  6  (13th 
Ed.)  gives  the  recognized  exceptions  to  the 
general  rule.  The  case  of  Cheek  v.  Wat- 
son, 85  N.  0.  196,  is  relied  upon  by  the  plain- 
tiffs. The  distinction  is  very  apparent  In 
that   case    Chief   Justice    Smith   says:    '^t 


would  seem  this  general  Impression  control- 
ling the  conduct  of  bidders  was  susceptible 
of  proof  as  a  fact  in  the  case.  *  *  *  If 
the  offer  was  to  ascertain  from  the  opinion 
of  one  witness  the  opinion  of  others,  it  was 
properly  refused."  "If  the  puiTpose  was  to 
prove  as  a  fact  the  Influence  operating  on  a 
large  number  of  others,  which  restrained  the 
brother-in-law  from  participating  In  the  sale, 
it  was  certainly  competent  evidence  in  char- 
ging the  estate  thus  acquired  with  a  trust" 
This  authority  is  well  sustained  by  Judge 
Gaston's  opinion  in  Neely  v.  Torian,  21  N.  C. 
410.  The  witness  Bynum  did  not  testif^y  to 
what  was  the  general  understanding  at  the 
sale,  as  a  fact  Under  the  high  authority 
quoted,  that  would  have  been  competent  had 
he  known  of  his  own  knowledge  gathered  at 
the  sale.  He  had  already  stated  twice  that 
he  did  not  know  what  that  general  under- 
standing was,  an4  it  was  in  response  to  the 
repeated  questions  of  the  plalntlfte'  counsel 
that  he  stated  finally  why  the  land  brought 
so  little,  and  qualified  what  he  said  with  the 
words,  "At  least,  several  persons  told  me 
so."  This  falls  far  short  of  proving  as  a 
fact  within  his  own  knowledge,  gathered  at 
the  sale,  what  that  general  understanding 
was.  To  constitute  reversible  error,  the  evi- 
dence admitted  must  not  only  be  incompe- 
tent, but  it  must  be  prejudicial  and  calcu- 
lated to  infiuence  the  minds  of  the  Jury 
against  the  appellant  In  our  view,  the  tes- 
timony was  highly  prejudicial  to  the  defend- 
ants. The  chief  contention  of  the  plaintiffs 
(in  fact  before  the  jury,  doubtless  their 
strongest  plea)  was  that  the  land  was  bought 
in  by  the  defendants  at  a  third  of  its  value 
because  the  bystanders  believed  it  was  beln? 
purchased  for  the  mother  and  the  young 
girls,  as  well  as  for  the  defendants  them- 
selves, and  therefore  no  one  would  bid.  The 
hearsay  evidence  Improperly  admitted  was 
well  calculated  to  sustain  this  plea,  and  to 
greatly  influence  the  minds  of  the  Jurors. 

It  is  unnecessary  to  notice  the  other  ex- 
ceptions. They  refer  to  alleged  errors  which 
may  not  arise  on  another  trial.  We  deem 
it  proper,  however,  to  observe  that  the  first 
issue  is  rather  indefinite  in  form,  and,  while 
we  do  not  formulate  the  Issue,  we  suggest 
that  the  first  issue  tendered  by  the  defend- 
ants more  nearly  presents  the  issue  raised 
by  the  pleadings,  but  this  is  not  intended  to 
preclude  the  submission  of  others.  The  sec- 
ond issue  is  correct  While  the  plaintiffs  in 
an  action  of  ejectment  would  be  confined  to 
three  years'  rents  and  profits  preceding  suit 
in  this  action  it  is  necessary  to  ascertain  the 
entire  rents  and  profits.  I'hey  can  be  char- 
ged off  against  the  purchase  money  and  bet- 
terments in  case  the  plaintiffs  shall  finally 
succeed^  If  such  claim  is  made  by  the  de- 
fendants. 

For  the  error  pointed  oat,  there  must  be  a 
new  trial. 

GONNOB»  J^  dissents. 
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(187  N.  C.  481) 

DISOSWAY  ▼.  EDWARDS. 

(Supreme  Court  of  North  Carolina.    March  8, 

1905.) 

BOKDS—ACnOW— ISSUES— INSTBTJOriONB. 

In  an  action  on  a  bond  given  by  the  seller 
of  a  business  to  the  purchaser,  conditioned  that 
defendant  would  not  engage  in  the  business  in 
the  town  within  a  specified  time,  the  first  issue 
was  whether  the  bond  was  an  agreement  to  pay 
stipulated  damages,  and  not  a  penalty,  and  the 
court  charged  that  the  question  for  the  jury 
was  whether  the  contract  to  pay  stipulated 
damages,  *'tne  language  of  which  is  the  sub- 
stance of  the  bond  entered  into  between  the 
parties,"  was  entered  into  at  the  time  of  the 
■ale  to  plaintiff.  Held,  that  the  charge-  was  er- 
loneous,  it  being  necessary  that  it  appear  that 
the  sum  named  in  the  bond  was  for  stipulated 
damages,  and  not  a  penalty. 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;   Ooundll,  Judge. 

Actiotf  by  Mark  Dlsosway  against  A.  M. 
Edwards.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.    Reversed. 

W.  D.  Mclver,  for  appellant 


CLARK,  C.  J.  The  defendant  sold  out  his 
liquor  business  in  New  Bern  to  the  plain- 
tiff, and  stipulated  that  he  would  not  engage 
in  said  business  in  the  limits  of  said  town 
for  the  space  of  20  years.  He  executed  his 
bond  in  the  sum  of  $1,000,  conditioned  that, 
if  he  should  violate  that  stipulation,  **then 
this  bond  to  be  in  full  force  and  effect; 
•  ♦  ♦  otherwise  to  be  null  and  void."  The 
first  issue  was  whether  such  bond  was,  in 
substance,  an  agreement  to  "pay  the  plain- 
tiff the  sum  of  one  thousand  dollars  as  stip- 
ulated damages  for  the  breach*'  of  such  stip- 
ulation. The  court  charged  that  the  ques- 
tion for  the  jury  was  whether  such  contract 
(to  pay  stipulated  damages),  "the  language 
of  which  is  the  substance  of  the  bond  en- 
tered into  between  the  parties,"  was  entered 
into  at  the  time  of  the  contract  of  sale  made 
by  the  defendant  to  the  plaintiff;  that  is, 
whether  it  was  part  of  the  trade  and  under- 
standing between  the  parties.  This  was  er- 
ror. It  was  not  merely  essential  that  such 
contract  should  be  made  as  a  part  of  the  con- 
tract of  sale,  but  it  must  appear  that  the 
$1,000  was  for  stipulated  damages,  and  not 
a  penalty.  When  the  case  was  here  before 
(134  N.  C.  254,  46  S.  B.  501)  the  court  pointed 
out  that  the  $1,000  bond  did  not  state  that  it 
was  intended  to  cover  stipulated  damages; 
that  the  presumption  was  that  It  was  a  pen- 
alty, and  this  could  be  overcome  only  by  evi- 
dence. And  in  Wheedon  v.  Am.  Bond.  & 
Trust  (3o.,  128  N.  C.  60,  38  S.  B.  255,  It  was 
held  that,  even  if  it  had  stated  that  It  was 
for  "liquidated  damages,"  it  would  not  be 
conclusive,  but  the  true  intention  of  the  par- 
ties must  be  ascertained,  whether  in  truth 
the  sum  stated  was  not  in  fact  a  penalty 
against  which  the  courts  would  relieve  upon 
aacertalnment  of  the  true  damages.    It  is 


true  the  second  issue  left  it  to  the  Jury  to 
determine  whether  stipulated  damages  were 
intended,  but  the  Judge  on  the  first  issue  had 
already  told  them  that  was  the  purport  of 
the  bond.  There  are  other  exceptions,  but  It 
is  not  necessary  to  discuss  them. 
Error. 

(187  N.  C.  47S) 

OARRAWAY  et  al.  v.  STANCIIiL  et  al. 

(Supreme  Court  of  North  Carolina.    March  8," 

1905.) 

ACTION    TO    BECOVEE    BBAL    ESTATE— BOND    BE- 

QUIBED    OP    DEFENDANT— FAILURE    TO    FILE 

BOND— JUDGMENT     BY     DEFAULT. 

1.  Clark's  Ck>de,  S  390,  provides  that,  in  all 
actions  for  the  recovery  of  real  property,  if  de- 
fendant fails  to  file  a  bond  conditioned  for  the 
payment  to  plaintiff  of  all  costs  and  damages, 
including  loss  of  rents  and  profits,  plaintin 
shall  have  judgment  for  the  relief  demanded  in 
the  complaint,  unless  defendant  is  excused  from 
giving  the  bond  before  answer.  Held,  that 
where,  in  an  action  for  the  recovery  of  real  es- 
tate, defendant  in  possession  gave  the  bond, 
plaintiff  properly  asked  no  Judgment  against 
him. 

2.  The  bond  may  be  increased,  in  the  discre- 
tion of  the  court,  if  defendant  shows  a  disposi- 
tion to  delay  the  trial. 

8.  Where,  in  an  action  for  the  recovery  of  real 
estate,  certain  defendants  are  not  in  possession, 
their  failure  to  file  a  bond  under  Clark's  Code, 
§  390,  is  no  ground  for  a  judgment  against 
them. 

4.  After  foreclosure  of  a  mortgage  by  the  ex- 
ecutor of  the  mortgagee,  andrsale  under  the 
judgment,  the  sole  devisee  and  legatee  of  all  the 
estate  of  the  mortgagee,  who  claimed  she  had 
not  been  a  party  to  the  foreclosure,  and  the  ad- 
mistrator  de  bonis  non  of  the  mortgagee,  sued 
to  recover  the  land,  and  damages  for  waste,  as 
against  the  purchaser  at  mortgage  sale,  and  to 
recover  the  mortgage  debt  and  for  foreclosure 
aa  against  the  administrator  and  heirs  at  law 
of  the  mortgagor.  The  purchaser,  who  was  in 
possession,  claimed  that  the  purchase  money 
paid  by  him  had  been  applied  to  the  mortg;age. 
and  that  the  plaintiff,  legatee  and  devisee,  had 
received  the  benefit  of  it.  Defendants  other 
than  the  purchaser  filed  no  answer  or  bond  un- 
der Clarrs  Code,  §  390.  Held,  that  a  motion 
by  plaintiffs  for  judgment  against  the  purchaser 
for  recovery  of  the  land,  and  as  against  the 
others  for  judgment  by  default  and  for  fore- 
closure, was  properly  denied,  as  an  injustice  to 
the  purchaser,  and  as  a  judicial  sale  of  the  land 
before  settling  of  the  title  would  be  a  cloud  on 
the  same. 

Appeal  from  Superior  Court,  Pitt  County; 
Councill,  Judge. 

Suit  by  6.  W.  Carraway  and  others  against 
Q.  A.  Stancill  and  others.  From  an  order 
denying  a  motion  for  Judgment,  plaintiffs  ap- 
peal.   Affirmed. 

Geo.  M.  Lindsay,  for  appellants.  Moore  & 
Fleming,  for  appellees. 


BROWN,  J.  The  plaintiffs  moved  the 
court,  in  writing,  for  Judgment,  under  sec- 
tion 390  of  Clark's  Code,  "for  the  failure  of 
the  defendants  to  file  a  bond  required  by  law 
for  defendants  in  actions  to  recover  land; 
as  against  6.  A.  Stancill,  for  recovery  of 
the  land  described  in  the  complaint,  without 
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damages;  and,  as  against  all  of  the  defend- 
ants except  G.  A.  Stanclll,  for  judgment  by 
default  final  for  the  debt  set  out  In  the  com- 
plaint, and  for  foreclosure  of  the  mortgage 
set  out  In  the  complaint,  upon  the  ground 
that  the  defendants  other  than  G.  A.  Stancill 
have  been  duly  made  parties  and  served  with 
process,  and  the  plaintiffs  having  filed  their 
verified  complaint,  and  the  defendants  hav- 
ing failed  to  appear  either  in  person  or  by 
attorney,  and  having  failed  to  file  any  bond 
or  answer  or  demurrer."  The  court  permit- 
ted the  defendant  Stancill,  who  is  solely  in 
possession  of  the  land,  to  file  the  bond  requir- 
ed. The  motion  was  denied  by  his  honor, 
and,  as  he  states  in  the  order,  in  his  discre- 
tion.   Plaintiffs  excepted  and  appealed. 

Notwithstanding  the  able  and  well-consid- 
ered argument  of  Mr.  Lindsay  for  the  plain- 
tiffs, we  have  no  difllculty  in  reaching  a  con- 
clusion that  the  court  below  committed  no 
error. 

It  appears  from  the  pleadings  that  on  Feb- 
ruary 5,  1878,  B.  S.  Atkinson  executed  a  deed 
of  mortgage  to  his  mother,  S.  V.  Whitehead, 
for  $19,200,  with  Interest  at  8  per  cent  from 
date.  Atkinson  died  Intestate  in  1884,  and 
the  defendant  8.  V.  Joyner  qualified  as  his 
administrator,  and  the  other  defendants  (ex- 
cept G.  A.  Stancill)  are  his  widow  and  heirs 
at  law.  His  estate  has  never  been  settled. 
Prior  to  her  death,  which  occurred  in  Decem- 
ber, 1895,  S.  y.' Whitehead  instituted  an  ac- 
tion to  foreclose  said  mortgage  against  the 
widow  and  heirs  at  law  of  Atkinson,  which 
action  was  pending  at  her  death.  She  made 
a  will  In  which  she  devised  and  bequeathed 
to  her  granddaughter  Inez  B.  Garraway  (nte 
Atkinson)  one  of  the  plaintiffs,  all  of  her  prop- 
erty, real,  personal,  and  mixed,  and  ap- 
pointed R.  L.  Davis  her  executor.  He  proved 
the  will,  and  made  himself  a  party  to  the  ac- 
tion to  foreclose  the  mortgage,  and  at  Novem- 
ber or  December  term,  1897,  of  Pitt  superior 
court,  a  consent  Judgment  was  rendered.  The 
plaintiff  Inez  B.  Carraway,  sole  devisee  and 
legatee  for  life  under  said  will,  claims  that 
she  was  not  made  a  party  to  the  action.  The 
judgment' provided  for  a  sale  by  a  commis- 
sioner of  the  land  conveyed  by  the  mortgage. 
The  sale  was  made  by  the  commissioner,  and 
the  defendant  G.  A.  Stancill  became  the  pur- 
chaser. The  sale  was  reported  and  confirmed, 
and  Stancill  went  into  possession,  and  is  still 
in  sole  possession.  This  action  is  brought  by 
G.  W.  Carraway  and  wife,  Inez,  Geo.  M. 
Lindsay,  administrator  d.  b.  n.,  c.  t  a.,  of 
S.  V.  Whitehead,  to  recover  the  land,  and 
damages  for  waste,  as  against  G.  A.  Stancill, 
and  to  recover  the  debt  due  by  the  mortgage, 
and  for  foreclosure  as  against  the  defendants, 
the  administrator  and  heirs  at  law  of  B.  S. 
Atkinson.  The  defendant  Stancill  employed 
counsel  to  file  an  answer.  The  administrator 
and  h^rs  at  law  filed  neither  answer  nor 
bond. 

From  these  facts  appearing  in  the  com- 
plaint of  the  plaintiffs  and  the  answer  of  the 


defendant  Standll,  It  will  be  seen  that  the 
plaintiff  Inez  Carraway  seeks  to  recover  pos- 
session of  the  land  from  defendant  Standll, 
and  In  the  same  action  G.  Bl  Lindsay,  ad- 
ministrator of  S.  v.  Whitehead,  seeks  to  re- 
cover a  Judgment  on  a  certain  note,  and  to 
foreclose  a  mortgage  securing  said  note  on 
the  same  land,  which  note  and  mortgage  were 
given  to  S.  v.  Whitehead  by  B.  S.  Atkinson, 
deceased,  who  was  a  former  owner  of  the 
land.  The  defendant  Standll  is  the  only 
person  in  possession  of  the  land,  .and,  as  far 
as  we  can  see.  Is  the  only  defendant  who 
is  interested  In  setting  up  a  defense  and 
traversing  the  allegations  In  the  complaint 

It  is  true,  the  defendant  Stancill  had  not 
filed  the  bond  required  by  section  390  of 
Clark's  Code,  securing  the  rents  and  profits 
of  the  land ;  but  his  honor.  In  his  sound  dis- 
cretion, permitted  it  to  be  filed,  and  therefore 
the  plaintiffs  properly  asked  no  jtidgment 
against  Standll.  Clark's  Code  (3d  Bd.)  S 
890,  and  cases  dted.  The  bond  required  by 
section  890*  is  not  for  costs  only,  but  secures 
to  the  plaintiff  such  damages  as  he  may  sus- 
tain in  the  loss  of  rents,  and  may  be  increas- 
ed, in  the  discretion  of  the  court.  If  the  de- 
fendant shows  a  disposition  to  delay  the 
trial.  It  Is  not  required  to.be  given  by  the 
defendant  in  an  action  where  the  plaintiff 
alleges  that  such  defendant  is  not  In  pos- 
session of  the  land,  and  is  not,  therefore,  in 
receipt  of  the  rents  and  profits.  Therefore 
the  fact  that  the  defendants  other  than  Stan- 
dll had  failed  to  file  such  bond  was  no 
ground  for  judgment  against  them.  The  fail- 
ure of  Standirs  codefendants  to  file  an  an- 
swer should  not  be  allowed  to  prejudice  him, 
and  his  honor  acted  with  a  due  regard  to 
the  merits  of  the  controversy  in  exercising  a 
sound  and  wise  discretion  In  refusing  the 
plaintiffs'  motion. 

We  have  carefully  examined  the  cases 
pressed  upon  our  attention  by  Mr.  Lindsay, 
and  cited  in  his  brief.  None  of  them  are  of 
value  in  determining  this  motion.  Hall  v. 
Hall,  131  N.  C.  186,  42  S.  B.  562,  was  an  ac- 
tion for  divorce,  and  deddee,  among  other 
things,  that  an  appeal  lies  from  the  refusal 
of  a  Judgment  to  which  a  party  Is  entitled. 
The  plaintiff's  right  to  his  appeal  in  this 
case  has  not  been  questioned.  Timber  Co. 
V.  Butler,  184  N.  C.  50,  45  S.  E.  956,  was  an 
action  to  remove  a  cloud  from  title.  Griffin 
V.  Light  Co.,  Ill  N.  C.  484,  16  S.  B.  423, 
was  a  motion  for  Judgment  upon  a  failure 
or  refusal  to  verify  a  complaint  Curran  v. 
Kerchner,  117  N.  C.  264,  28  S.  B.  177,  was  an 
action  on  two  notes,  the  liability  on  one  of 
which  the  defendant  had  not  denied.  None 
of  those  cases  are  pertinent 

It  is  claimed  by  the  defendant  Standll 
that  he  purchased  the  land  at  a  large  price 
at  a  Judicial  sale  to  foreclose  the  S.  V.  White- 
head mortgage  referred  to  In  the  complaint ; 
that  he  has  paid  the  purchase  mon^,  and 
that  it  was  applied  to  the  discharge  of  B.  & 
Atkinson's  debts,  which  were  liens  on  this 
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land;  that  the  plaintiff  Inez  Oarraway  re- 
ceived the  benefit  of  it;  and  that  when  he 
purchased  he  had  the  right  to  believe  the 
court  was  giving  him  a  good  title.  He  further 
claims  that  the  plaintiff  Inez  was  a  party 
to  that  action,  and  is  bound  by  the  decree 
in  it  It  will  be  observed  that  one  of  the 
plaintiff^  is  now  endeavoring  to  get  Judg- 
ment, as  administrator  of  S.  V.  Whitehead, 
against  the  administrator  and  heirs  of  B.  8. 
Atkinson,  upon  the  same  debts  embraced  in 
the  decree  under  which  Standll  bought,  and 
also  to  foreclose  the  same  mortgage  again, 
and  to  have  another  Judicial  sale,  and  offer 
the  same  land  to  an  uninformed  public  by  a 
decree  In  this  cause,  utterly  regardless  of 
the  possibility  that  Standll  may  establish  a 
good  title  to  the  land,  and  the  iimocent  pur- 
chaser get  nothing.  Ck>urts  of  equity  do  not 
knowingly  offer  a  disputed  and  litigated 
title  for  sale  to  the  public,  and  espedally 
by  decree  in  the  very  action  In  which  one  of 
the  defendants  sets  up  a  bona  fide  title  to 
the  land.  Bidders  and  purchasers  at  execu- 
tion sales  have  to  look  out  for  themselves, 
and  they  get  only  such  title  as  the  sheriff 
can  convey.  They  may  get  something.  They 
may  get  nothing.  They  know  this  when  they 
bid.  Judicial  sales  are  decreed  and  con- 
ducted upon  entirely  different  principles.  Un- 
der such  sales  the  purchaser  has  a  right 
to  look  to  the  court  to  protect  him.  If  the 
title  fails,  and  the  money  is  still  in  custodla 
legls,  the  court  will  refund  It,  or  make  such 
orders  and  decrees  as  are  necessary  and  prop- 
er to  perfect  the  title,  if  that  be  practicable. 
If  the  court  had  made  the  decree  asked  for, 
it  would  really  be  perpcttratlng  a  wrong  on 
the  public  in  ordering  a  Judicial  sale  of  a 
tract  of  land,  the  title  to  which  is  energetic- 
ally contested  in  this  very  action.  Besides, 
it  would  be  a  gross  injustice  to  the  defend- 
ant Stanclll,  who  is  really  the  only  defendant, 
so  far  as  we  can  see,  interested  in  the  result 
of  the  action.  All  the  other  defendants,  as 
well  as  the  plaintiff  Inez  and  the  former  ad- 
ministrator of  S.  V.  Whitehead,  as  Stanclll 
avers,  have  received  their  money  from  him 
for  the  Interest  they  had  formerly  owned  in 
the  land  To  grant  the  plaintiffs'  motion 
would  be  a  serious  disadvantage  to  Standll, 
and  possibly  a  fatal  one,  in  working  out  the 
equities  Stanclll  will  doubtless  Invoke  in  case 
his  legal  title  fails.  In  such  event  he  may 
seek  to  be  subrogated  to  the  original  rights 
of  S.  v.  Whitehead  under  her  mortgage;  he 
may  seek  to  charge  the  land  with  the  pur- 
chase money  he  has  paid,  upon  the  ground 
that  it  discharged  liens  on  the  land.  A  Ju- 
dicial sale  of  the  land  before  the  title  is 
settled  would  put  a  cloud  upon  the  title,  and, 
if  Stanclll  should  win,  this  cloud  would  be 
hanging  over  his  title,  and  he  would  be  com- 
pelled to  seek  the  aid  of  the  court  in  remov- 
ing it 

The  judgment  of  the  superior  court  ia  af- 
firmed. 
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CHATTEL  MOBTGAOBS— BBHBWALr— DIBCHABOB— 
QUESTIONS  rOB  JUBT— OLAIV  AND  DBUVBBT 
—INTEBPLEADBBr— BIGHTS— NONSUIT. 

1.  In  an  action  involving  the  title  to  proper- 
ty, an  interpleader  is  restricted  to  the  issue  as 
to  his  title  or  claim  to  the  property,  and  can- 
not raise  or  litigate  questions  or  rights  which 
do  not  aifect  such  title. 

2.  Where  defendant  in  daim  and  delivery  re- 
tains the  property  by  filing  an  undertaking  for 
plaintiffs  benefit,  a  claimant  who  interpleads 
may,  by  filing  the  affidavit  and  undertaking  re- 
quired by  Code,  S  831,  either  secure  possession 
of  the  property,  or  an  undertaking  for  its  de- 
livery or  the  value  thereof,  and  is  not  entitled 
to  any  judgment,  other  than  for  costs,  against 
plaintiff,  who  may  therefore  take  a  nonsuit 

8.  Where  plaintiff  in  claim  and  delivery  takes 
a  nonsuit,  and  the  cause  continues  between  in- 
terpleaders, plaintiff  is  bound  by  the  result  of 
the  suit  as  privy  thereto,  and  cannot  again  as- 
sert title  to  the  property. 

4.  The  mere  taking  of  a  new  note-  and  mort- 
gage by  a  mortgagee  does  not  discharge  the 
original  security  unless  it  is  intended  so  to  op- 
erate. 

5.  On  an  Issue  of  priorities  between  chattel 
mortgagees,  whether ^a  new  note  and  mortgage, 
accepted  by  one  of  the  mortgagees,  was  taken 
with  intent  to  discharge  and  renew  her  original 
note  and  mortgage,  which  antedated  the  liens  of 
the  other  parties,  or  whether  the  original  lien 
was  intended  to  be  preserved,  held,  under  the 
evidence,  a  question  for  the  jury. 

Appeal  from  Superior  Court,  Bdgecombe 
'County;  Moore,  Judge. 

Action  by  N.  B.  Dawson  against  I.  L. 
Thlgpen  and  another;  L.  B.  McDufiQe  and 
G.  A.  Standi,  Interpleaders.  From  the  Judg- 
ment rendered,  interpleads  McDuffie  appeals. 
Reversed. 

The  plaintiff,  N.  B.  Dawson,  Instituted  this 
action  on  February  12,  1902,  against  the 
defendants  Thlgpen  and  wife  for  the  recov- 
ery of  four  mules,  one  mare,  carts,  etc.,  and 
all  crops  raised  by  defendants  during  the 
year  1901.  At  the  time  of  issuing  the  sum- 
mons the  plaintiff  obtained  an  order  for  the 
immediate  delivery  of  the  property.  Defend- 
ants executed  an  undertaking  pursuant  to 
the  statute,  retaining  possession  thereof.  De- 
fendants Thlgpen  and  wife  filed  an  answer 
denying  the  plaintiff's  right  of  action,  and 
alleging  that  the  Indebtedness  for  which  the 
plaintiff's  mortgage  was  executed  had  been 
paid,  except  a  small  sum,  which  was  tendered 
in  full  satisfaction.  O.  A.  Stancll  filed  an  ap- 
plication to  interplead  in  said  action,  setting 
forth  that  the  defendants  were  indebted  to 
him  in  the  sum  of  $550,  which  Indebtedness 
was  secured  by  mortgage  registered  on  the 
15th  day  of  March,  1900,  on  the  mules  and 
other  personal  property  claimed  in  plaintiff's 
complaint  and  seized  by  him  as  aforesaid.  No 
formal  order  was  made  permitting  said  Stan- 
di to  interplead,  but  plaintiff  filed  an  an- 
swer to  his  affidavit,  denying  his  right  to  the 
property.  L.  B.  McDufile  filed  an  affidavit 
as  a  basis  for  the  application  to  interplead, 
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setting  forth  that  she  was  the  owner  of  the 
property  claimed  by  the  plaintiff,  by  virtue  of 
a  crop  lien  and  chattel  mortgage  recorded 
February  2,  1901.  An  order  was  duly  made, 
making  her  party  defendant,  and  permitting 
her  to  file  an  answer  setting  up  any  right 
or  title  she  might  have  to  the  property  in  con- 
troversy. She  thereupon  filed  her  Interplea 
alleging  that  she  was  the  owner  of  the  prop- 
erty described  in  the  complaint  by  virtue 
of  two  crop  liens  and  chattel  mortgages  exe- 
cuted by  defendants  Thigpen  and  wife,  one 
recorded  January  27,  1900,  and  the  other 
February  2,  1901,  and  that  there  was  due 
her  on  account  of  the  indebtedness  secured 
therein  the  sum  of  $760.  The  plaintiff  filed 
an  answer  to  her  interplea,  denying  that 
she  was  entitled  to  the  property,  and  fur- 
ther alleging  that  the  mortgage  of  January 
27,  1900,  had  been  fully  discharged,  and 
that  in  respect  to  the  mortgage  of  February 
2,  1901,  said  mortgage  was  filed  for  regis- 
tration on  February  2,  1901,  but  was  with- 
drawn from  the  office  of  the  register  of  deeds 
by  the  Interpleader  and  was  not  returned  to 
said  office  until  February  2,  1902,  when  it 
was  actually  recorded;  that  plaintiff's  mort- 
gage was  recorded  May  8, 1901. 

The  case  on  appeal  states:  "When  the 
case  was  called  for  trial,  the  plaintiff  caused 
the  following  entry  to  be  made  in  the  record: 
'The  plaintiff,  N.  B.  '  Dawson,  comes  into 
court  and  states  that  he  has  been  settled 
with  for  the  amount  of  his  claim  upon  the 
agreement  of  the  original  defendants  to  pay 
the  cost,  and  thereupon  prays  the  court  for  a 
nonsuit  of  the  action  so  far  as  he  is  concern- 
ed. Thereupon  the  interpleader  Mrs.  L.  E. 
McDuffie  comes  into  court  and  applies  to  the 
court  for  leave  to  amend  her  pleading'  *•  by 
alleging  that  sjnce  the  last  continuance  she 
has  learned  that  the  plaintiff  in  this  action 
received  into  his  possession  before  the  com- 
mencement of  this  action  a  large  amount 
of  the  crops  grown  on  the  land  of  the  de- 
fendant Thigpen,  described  in  the  mortgage 
and  lien  held  by  her;  that  said  crops  were 
not  taken  by  the  sheriff  pursuant  to  the 
process  In  this  action;  that  the  plaintiff 
should  account  to  her  for  the  value  of  the 
said  property  and  crops  so  received.  There- 
upon the  following  entry  is  made:  "The 
court  in  its  discretion  would  permit  the  in- 
terpleader to  file  the  amendment  to  her 
pleadiugs  as  above  requested,  but  believing 
the  court  has  no  power  to  allow  such  amend- 
ment, after  the  announcement  made  by  the 
plaintiff,  declines  to  allow  the  amendment 
to  be  made  for  want  of  power,  to  which 
ruling  the  interpleader  Mrs.  McDuffie  ex- 
cepts." 

The  court  thereupon  submitted  the  follow- 
ing issues:  "(1)  Is  the  interpleader  Mrs.  L. 
E.  McDuffie  the  owner,  by  virtue  of  the  crop 
lien  and  chattel  mortgage  Introduced,  of  the 
crops  in  controversy?  Ans.  Yes.  (2)  What 
was  the  value  of  said  crops  at  the  time  of 
the  seizure?    Ans.  $189.25.    (3)  Is  the  inter- 


pleader Mrs.  li.  B.  McDuffie  the  owner,  by 
virtue  of  the  crop  liens  and  chattel  mort- 
gages introduced  by  her,  of  the  personal 
property  in  controversy,  or  any  part  thereof, 
and,  if  only  a  plirt,  what  part?  Ans.  Yes; 
all  of  the  personal  property  except  the  hoes, 
the  hames,  and  the  weeder,  but  the  mules  and 
mare  are  subject  to  Q.  A.  Stancil's  mortgage. 
(4)  What  was  the  value  of  said  personal  prop- 
erty at  the  time  of  the  seizure?  Ans.  The 
value  of  the  mules  and  mare  is  $335,  and  the 
value  of  the  other  property  is  $54.63.  (5)  Are 
the  defendants  indebted  to  the  interpleader 
Mrs.  McDuffie  on  account  of  the  bond  and 
crop  lien  and  chattel  mortgage  introduced, 
and,  if  so,  in  what  sum?  Ans.  One  thou- 
sand dollars  and  interest,  as  shown  by  the 
note,  less  $300,  as  credited  on  note.  (6)  Is 
the  interpleader  G.  A.  Standi  the  owner,  by 
virtue  of  the  chattel  mortgage  and  crop  lien 
introduced  by  him,  of  the  personal  property 
in  controversy,  or  any  part  thereof,  and,  if 
of  only  a  part,  what  part?  Ans.  Yes;  of 
the  mules  and  mare.  (7)  What  was  the 
value  of  such  personal  property  at  the  date 
of  the  seizure?  Ans.  $335.  (8)  Are  the  de- 
fendants Indebted  to  the  Interpleader  G.  A. 
Standi  on  account  of  the  chattd  mortgage 
and  crop  lien  introduced,  and,  if  so,  in  what 
sum?  Ans.  Yes;  $550,  with  interest  from 
November  1,  1900.  (9)  As  between  the  inter- 
pleaders Mrs.  L.  B.  McDuffie  and  G.  A. 
Standi,  which  has  the  first  lien  on  the  mules 
and  mare  in.  controversy?  Ans.  G.  A.  Stan- 
di." 

Mrs.  McDuffie  introduced  testimony  tend- 
ing to  show  the  value  of  the  property  seized 
In  this  action.  Slfe  also  introduced  a  bond 
dated  January  19,  1901,  for  $1,000  for  agri- 
cultural advances,  subject  to  a  credit  of  $300; 
also  bond  for  $1,000  payable  to  her,  dated 
January  11,  1900,  the  witness  testifying  that 
Mrs.  McDuffie  delivered  the  papers  to  her 
attorney,  that  she  had  them  in  her  posses- 
sion, that  he  was  not  and  bad  never  been 
her  agent,  that  he  did  not  know  there  was 
anything  due  on  the  1900  note,  and  that  it 
was  in  the  possession  of  the  interpleader, 
and  not  marked  "Paid." 

The  interpleader  Standi  put  in  evidence 
the  original  mortgage  and  lien  made  to  him 
by  defendants,  recorded  March  5,  1900,  for 
$750.  He  then  introduced  the  defendant 
Thigpen,  who  testified  that  he  did  not  owe 
anything  on  the  note  of  1900  to  Mrs.  Mc- 
Duffie; that  the  note  of  1901  was  given  to 
renew  the  note  of  1900;  that  he  borrowed 
$1,000  from  her  in  1898,  and  executed  a  mort- 
gage on  his  property  and  crops;  that  each 
year  he  gave  a  new  note  and  mortgage;  that 
in  1901  he  gave  the  note  to  D.  E.  Oobb  for 
Mrs.  McDuffie,  who  was  away  from  home. 
"We  had  no  agreement  I  prepared  a  new 
note  and  lien,  and  gave  it  to  Oobb  for  Mrs. 
McDuffie.  After  she  came  back,  I  asked 
Cobb  to  get  it  for  me.  Mrs.  McDuffie  board- 
ed at  his  house.  The  note  of  January,  1901, 
was  given  to  take  up  a  prior  note.    It  was 
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given  to  renew  a  debt  due  November  1, 1900." 
To  tbis  testimony  Mrs.  McDnffie  excepted. 
The  witness  further  testified  that  he  executed 
a  lien  and  mortgage  to  Q.  A.  Stancil,  and 
that  there  was  due  on  it  a  balance  of  $550; 
that  Mrs.  McDufiQle  did  not  furnish  any  money 
to  make  the  crop;  that  each  year  he  would 
go  t^  her  with  a  new  note  and  mortgage, 
and  that  she  was  satisfied;  that  he  kept  the 
lien  and  paid  her  Interest  on  it;  that  the 
team  described  in  the  mortgages  of  Mrs. 
McDufiSe  was  the  same  as  described  in  the 
mortgage  to  StancU. 

The  court  charged  the  jury  that  if  they 
believed  the  evidence,  and  if  Jthere  was  a  bal- 
ance due  on  the  Stancil  debt»  he  was  entitled 
to  recover  the  possession  of  the  property, 
and  that  they  should  answer  the  sixth  Issue 
"Yes"  and  the  ninth  issue  "G.  A.  Standi." 
Mrs.  McDuffle  excepted.  She  assigns  as  er- 
ror, first,  the  refusal  of  the  court  to  permit 
her  to  amend  her  plea,  and  permitting  the 
plaintiff  to  take  a  nonsuit;  second,  the  in- 
struction to  the  Jury  that  the  mules,  etc, 
were  the  property  of  Stancil.  She  appealed 
from  the  Judgment  rendered. 

G.  M.  T.  Fountain  and  John  L.  Bridgers, 
for  appellant  Gilliam  &  Gilliam,  for  appel- 
lee. 

CONNOR,  J.  (after  stating  the  facts).  The 
assignments  of  error  present  but  two  ques- 
tions for  our  consideration:  First,  the  right 
of  the  plaintiff  to  withdraw  from  the  action 
pending  the  controversy,  by  taking  a  non- 
suit. He  had,  by  the  order  of  the  court,  at 
the  Institution  of  the  action,  procured  the 
seizure  of  the  property,  and  the  defendants 
had  retained  It  by  filing  the  undertaking, 
which  was  available  to  the  plaintiff  only  in 
the  event  of  a  recovery.  While  the  com- 
plaint does  not  set  out  the  source  of  the 
plaintiff's  claim  to  the  property,  it  does  al- 
lege an  indebtedness  by  the  defendants,  and 
they  in  their  answer  admit  the  execution  of 
a  mortgage  to  the  plaintiff  to  secure  the  pay- 
ment of  the  same  indebtedness.  It  is  also 
manifest  from  the  pleadings  that  the  con- 
troversy arose  out  of  conflicting  claims,  bas- 
ed upon  several  mortgages  executed  by  de- 
fendant Thigpen  to  the  plaintiff  and  the  in- 
terpleader. It  is  well  settled  that,  in  an 
action  involving  the  title  to  property,  an 
Interpleader  is  restricted  to  the  issue  as  to 
his  title  or  claim  to  the  property;  and  can- 
not raise  or  litigate,  questions  or  rights 
which  do  not  affect  such  title.  McLean  v. 
Douglass,  28  N.  C.  233.  He  does  not,  speak- 
ing with  accuracy,  become  a  party  to  the 
action  in  the  same  sense  and  with  the  same 
status  as  the  original  parties,  or  those  made 
so  pending  the  action  either  by  the  court  ex 
mero  motu  or  upon  application.  In  McKes- 
son V.  Mendenhall,  64  N.  C.  502,  Rodman, 
J.,  states  the  rule  in  regard  to  the  rijrhts  of 
the  original  plaintiff  to  take  a  voluntary  non- 
suit:    "The  principle  seems  to  be  that  a 
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plaintiff  may  elect  to  be.  nonsuited  In  every 
case  when  no  Judgment,  other  than  for  costs^ 
can  be  recovered  against  him  by  the  defend- 
ant, and,  when  such  Judgment  can  be  recov- 
ered, he  cannot"  If  the  plaintiff  had  taken 
the  property  into  his  possession  and  retained 
it,  he  could  not,  either  as  against  the  defend- 
ant or  the  interpleader,  have  submitted  to  a 
nonsuit  and  gone  out  of  court  by  simply 
paying  the  costs.  Manlx  v.  Howard,  82  N. 
C.  125.  In  the  case  before  us,  the  property 
having  been  retained  by  -the  defendants,  it 
was  open  to  the  interpleader,  by  complying 
with  the  provision  of  section  331  of  the  Oode. 
to  either  secure  possession  of  the  property 
or  an  undertaking  for  its  delivery  or  the  val- 
ue thereof.  It  would  seem  to  be  clear  that 
in  no  event  could  the  interpleader  recover 
any  other  Judgment  against  the  plaintiff 
than  for  costs.  If  he  had  received  from  the 
defendants  crops  to  which  the  interpleader 
was  entitled,  hei  was  liable  therefor  in  a  sep- 
arate action.  By  moving  for  Judgment  of 
nonsuit  the  plaintiff  conceded  that  he  was 
not  entitled  to  the  property  In  controversy. 
This  was  all  that  in  any  event  the  inter- 
pleader, as  against  the  plaintiff,  was  entitled 
to.  We  are  of  opinion  that  his  honor  prop- 
erly permitted  the  plaintiff  to  submit  to  the 
nonsuit.  In  McKesson  V.  Mendenhall,  supra, 
it  is  held  that,  although  nonsuited,  the  ac- 
tion would  go  on  for  the  interpleader,  and 
the  person  nonsuited  would  be  boimd  by  the 
result  of  the  suit  as  privy  thereto.  This  is 
an  additional  reason  for  sustaining  the  rul- 
ing of  the  court  below.  The  plaintiff  Is 
bound  by  his  action,  and  cannot  again  assert 
title  to  the  property.  This  In  no  degree 
affected'  the  right  of  the  interpleaders  to 
litigate,  as  between  themselves,  the  title  to 
the  property  and  their  interests  therein. 

In  regard  to  the  second  assignment  of 
error — the  instruction  of  the  Jury  that  the 
mules  were  the  property  of  Stancil.  We  are 
of  opinion  that  his  honor  should  have  sub- 
mitted to  the  Jury  the  question  as  to  the 
intent  with  which  the  second  mortgage  was 
executed  by  Thigpen  and  received  by  the  in- 
terpleader. It  will  be  noted  that  she  held 
the  mortgage  on  the  personal  property,  re- 
corded January  27,  1900,  and  that  on  Feb- 
ruary 2,  1901,  the  mortgagor  signed  and  sent 
to  her  a  mortgage  by  one  D.  E.  Cobb.  Cobb 
testified  that  he  was  not  her  agent  and  had 
never  been,  and  that  he  simply  delivered 
the  mortgage  to  her.  The  defendant  Thig- 
pen testified  that  he  executed  a  mortgage 
of  January,  1900,  and  that  he  prepared  a 
new  note  and  lien  and  gave  it  to  Cobb  in 
January,  1901;  that  there  was  no  agree- 
ment between  them;  that  it  was  given  to 
renew  the  debt  due  November  1,  1900.  She 
retained  both  notes  and  mortgages.  It  may 
well  be  that  she  accepted  the  note  and  mort- 
gage of  1901  for  the  purpose  of  securing  a 
mortgage  on  the  crop- of  that  year,  retaining 
the  original  mortgage  as  the  first  lien  on  the 
personal  property,    Thigpen  had  executed  a 
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mortgage  on  the  same  property  to  Standi, 
recorded  March  5,  1900.  If  she  had  notice  of 
this  mortgage,  It  would  explain  her  conduct 
in  retaining  her  mortgage  registered  prior 
thereto.  However  this  may  be,  It  was  a 
question  for  the  Jury  to  decide. 

In  Smith  v.  Bynum,  92  N.  C.  108,  it  was 
held  that  when  there  was  a  settlement  be- 
tween the  mortgagor  and  mortgagee,  and  a 
new  note  and  mortgage  taken,  the  property 
in  the  first  mortgage  was  released.  Ashe, 
J.,  says:  '*If  the  plaintiff  had  not  come  to 
a  settlement  with  the  mortgagor,  and  taken 
a  new  note  with  another  mortgage  to  secure 
it,  his  lien  under  that  mortgage  would  have 
continued,  and  he  would  have  had  the  right 
to  recover  In  this  action,  but  by  his  settle- 
ment ♦  •  •  the  mortgage  of  January, 
1882,  was  discharged."  The  decision  Is  bas- 
ed upon  the  fact  that  the  parties  came  to  a 
settlement.  In  Joyner  v.  Stancill,  108  N.  0. 
153,  12  S.  E.  912,  the  referee  expressly  found 
that  Standi]  "accepted  said  note  in  full  sat- 
isfaction of  and  in  payment  of  and  Ux  dis- 
charge of  said  Rountree  &  Go's,  note, 
♦  ♦  ♦  and  treated  It  as  a  discharge  of  pre- 
existing securities."  Shepherd,  J.,  after  re- 
viewing the  decision,  says  that  "the  finding 
of  the  referee  Is  explicit  upon  this  point, 
that  the  new  note  was  accepted  in  full  sat- 
isfaction of  and  in  payment  of  the  former 
one."  These  cases  are  distinguished  from 
Hyman  v.  Devereux,  63  N.  C.  624,  Vick  v. 
Smith,  83  N.  C.  80,  and  Collins  v.  Davis,  132 
N.  C.  106,  43  S.  E.  579,  by  the  fact  that  a  set- 
tlement was  had,  and  a  new  note  taken  in 
payment  of  the  discharge  of  the  original. 
The  general  rule  is  well  settled  that  the  tak- 
ing of  a  second  note  and  mortgage,  of  itself, 
does  not  discharge  the  original  security  un- 
less It  is  Intended  so  to  operate.  Jones  on 
Mortgages,  S  924.  "Whether  a  new  note 
shall  ^be  treated  and  have  effect  between  the 
parties  as  a  payment  of  a  former  one  for 
which  it  Is  substituted  will  depend  upon  the 
purpose  and  understanding  of  the  parties  to 
the  transaction,  but  not  only  will  the  Inten- 
tion of  the  parties  be  determined  by  the  ex- 
press agreement  of  the  parties,  but.  In  the 
absence  of  this,  by  the  circumstances  at- 
tending the  transaction  from  which  such 
Intention  may  be  Inferred.  •  •  •  In  the 
absence  of  any  express  agreement  and  of 
any  circumstances  showing  Intention,  the 
renewal  of  the  note  does  not  affect  the  se- 
curity. The  burden  Is  upon  the  mortgagor 
to  show  the  existence  of  an  agreement  that 
the  mortgage  lien  shpuld  be  released  upon 
the  execution  of  the  new  note,  and  not  upon 
the  mortgagee  to  show  an  agreement  that 
the  mortgage  should  continue  as  a  security 
for  the  debt  covered  by  the  new  note."  Id.  S 
926.  Again:  "The  taking  of  further  secu- 
rity for  the  mortgage  debt  whether  It  be  by 
a  second  mortgage  upon  the  same  land,  or 
real  or  personal  security  upon  other  prop- 
erty, Is  generally  no  waiver  of  the  original 
mortgage."    Id.  §  929. 


There  was  evidence  fit  to  be  considered  by 
the  Jury  upon  the  Issue  with  what  hitent 
Thigpen  executed,  and  Mrs.  McDufle  re- 
ceived, the  note  and  mortgage  of  January  1, 
1901.  This  exception  of  Mrs.  McDuffle  there- 
fore must  be  sustained,  and  a  new  trial  or- 
dered upon  the  third,  sixth,  and  ninth  Issues. 
In  view  of  our  decision,  we  are  of  opinion 
that  the  costs  should  be  divided  equally  be- 
tween the  appellant,  Mrs.  McDufiie,  and  the 
interpleader  Standi  Let  this  be  certified  to 
the  court  below. 

New  trlaL 
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KIRKMAN  et  al.  v.  WADSWORTH  et  al. 

(Supreme  Court  of  North  Carolina.    March  8, 

1905.) 

TBUBTS  —  DEEDS  —  POWEBS  —  COITVETANCB  BY 
DONEE— HUSBAND     AND     WIFE— HUS- 
BAND AS  WIFE'S  TRUSTEE. 

1.  Where  there  was  added  to  the  tenendum 
of  a  deed  the  words,  "free  and  discharged  of 
any  and  all  incumbrances  in  fee  simple  abso- 
lutely forever,"  and  then  followed  a  warranty 
in  fee  to  the  ^antee,  his  heirs  and  assigns, 
against  the  claims  of  all  persons  whatsoever, 
the  deed  conveyed  a  fee  simple. 

2.  If  a  deed  can  have  no  efficacy  except  by 
reference  to  a  power,  and  the  deed  has  beoi  ex- 
ecuted substantially  as  provided  in  the  instru- 
ment creating  the  power,  the  estate  will  pass, 
although  the  power  Is  not  referred  to  in  the 
deed. 

3.  When  a  trustee,  having  power  to  sell  land 
in  fee  by  the  written  direction  of  the  cestui  que 
trust  for  life,  joins  with  her  in  a  conveyance 
of  the  property  on  valuable  consideration,  with 
warranty,  it  is  a  valid  execution  of  the  power, 
though  no  written  direction  was  given. 

4.  Where  a  husband  gave  a  trust  deed  in  fa* 
vor  of  his  wife  to  his  father,  on  the  death  of 
the  father  the  grantor  in  the  deed,  aa  the  fa- 
ther's heir,  was  clothed  with  all  the  powers  and 
trusts  declared  in  the  deed. 

Appeal  from  Superior  Court,  Craven  Coun- 
ty; Councill,  Judge. 

Suit  by  Bmellne  Klrkman  and  another 
as^nst  Enoch  Wadsworth  and  others. 
From  a  decree  in  favor  of  defendants,  com- 
plainants appeal.    AfQrmed. 

On  the  15th  day  of  April,  1841,  Joseph  Mer- 
kell  executed  a  deed  In  fee  simple  for  the 
locus  In  quo  to  his  father,  John  Peter  Mor- 
kell,  upon  the  following  trusts:  *'In  trust 
for  the  sole  and  separate  use  of  Oarollne  M. 
Merkell,  wife  of  the  said  Joseph  Merkell 
during  the  life  of  the  said  Caroline  M.  Mer- 
kell so  that  said  real  estate,  slaves  and  their 
Increase  and  other  personal  property  here- 
by granted  shall  not  be  liable  or  In  any  man- 
ner subject  to  the  debts,  contracts  or  en- 
gagements of  the  said  Joseph  Merkell  and  fur- 
ther to  grant  and  convey  said  property  or 
any  part  thereof  to  such  person  or  persons 
for  such  consideration  and  for  such  Inter- 
ests and  estates  as  the  said  Caroline  M. 
Merkell  shall  by  any  writing  under  her  hand 
and  seal  during  her  coverture  direct,  limit  or 
appoint  and  upon  the  dissolution  of  the  said 
marriage  by  the  death  of  the  said  CaroUne 
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M.  Merkell  and  on  her  failmre  to  make  the 
appointment  ahove  mentioned  In  trust  to 
Biurrender  and  deliver  up  said  property  to 
such  child  or  children  of  the  said  Joseph 
Merkell  and  Caroline  M.  Merkell,  his  wife 
as  may  he  living  at  her  death  to  he  held  hy 
such  child  or  children  in  absolute  property, 
but  should  said  Caroline  M.  Merkell  die  and 
leave  no  issue  living  at  her  death  then  in 
trust  to  surrender  and  deliver  up  said  prop- 
erty hereby  granted  to  the  said  Joseph  Mer- 
kell or  If  he  should  die  before  said  event 
then  to  the  proper  heirs  at  law  and  next  of 
kin  of  the  said  Joseph  Merkell  to  be  held 
by  him  or  them  as  their  absolute  and  in- 
defeasible estate."  Prior  to  May  6,  IMS, 
John  Peter  Merkell,  the  trustee  under,  said 
deed  died,  leaving  Joseph  Merkell,  the  gran- 
tor in  said  deed,  his  only  son  and  heir  at 
law,  to  whom  said  trust  estate  descended. 
On  the  6th  day  of  May,  1843,  while  said 
trust  estate  was  vested  in  Joseph  Merkell, 
the  said  Joseph  Merkell  and  his  wife,  Car- 
oline M.  Merkell,  the  donee  of  the  power  of 
appointment  under  said  trust  deed,  execut- 
ed a  deed  In  fee  simple  for  the  locus  in  quo 
to  A.  Mitchell.  A.  Mitchell  Immediately  en- 
tered into  the  possession  of  the  locus  In  quo, 
and  he  and  those  claiming  under  him,  down 
to  and  including  the  defendant  S.  B.  Wads- 
worth,  have  been  in  possession  thereof  ever 
since.  On  the  9th  day  of  December,  1843, 
Joseph  Merkell  and  his  wife,  Caroline  M. 
Merkell,  executed  a  deed  to  J.  T.  Lane,  as 
tiustee,  for  the  locus  in  quo;  providing  that 
the  property  conveyed  therein  should  be 
held  upon  the  same  trusts  as  those  express- 
ed In  the  original  deed  to  John  Peter  Mer- 
kell. The  plaintiff  Bmeline  Kirkman  is  a 
surviving  child  of  the  said  Joseph  Merkell 
and  Caroline  M.  Merkell,  both  being  dead  at 
the.  commencement  of  this  action.  The 
plaintiff  EUla  Moore  is  the  only  child  and 
heir  at  law  of  another  child  of  the  said  Jo- 
seph Merkell  and  Caroline  M.  Merkell,  who 
died  during  the  lifetime  of  the  said  Caroline 
M.  Merkell.  Caroline  M.  Merkell  died  on 
the  27th  day  of  December,  1003.  The  plain- 
tiffs claim  the  locus  in  quo  under  the  pro- 
visions of  the  deeds  in  trust  to  the  said  John 
Peter  Merkell  and  J.  T.  Lane,  and  the  de- 
fendant S.  B.  Wadsworth  claims  said  prop- 
erty under  the  deed  from  the  said  Joseph 
Merkell  and  Caroline  M.  Merkell  to  A.  Mitch- 
ell, and  by  mesne  conveyances  in  fee. 

W.  D.  Mclver,  for  appellants.  W.  W. 
Clark,  for  appellees. 

BROWN,  J.  (after  stating  the  facts).  The 
plaintiffs  contend  that  the  deed  of  May  6, 
1843,  from  Joseph  and  Caroline  Merkell  to 
A.  M.  Mitchell,  while  purporting  on  its  face 
to  convey  a  fee,  conveyed  in  fact  only  the 
life  estate  given  to  said  Oarollne  by  the  deed 
to  John  Peter  Merkell,  trustee,  by  Joseph 
Merkell,  dated  April  15,  1841,  and  that  Car- 
oline   Merkell    having   died    December   27, 


1903,  without  having  properly  exercised  the 
power  of  appointment  given  her  by  said 
deed,  the  plaintiffs  are  now  entitled  to  the 
property  as  the  beneficiaries  under  the  pro- 
visions of  the  trust  The  defendants  con- 
tend that,  under  the  terms  of  said  trust  deed, 
Joseph  Merkell  not  only  gave  his  wife,  Car- 
oline, a  life  estate  in  the  property,  but  he 
also  gave  her,  by  express  words,  a  valid 
power  of  appointment,  whereby,  by  a  •^writ- 
ing  under  her  hand  and  seal  during  her  cov- 
erture," said  Caroline  could  direct,  limit,  or 
appoint,  through  the  trustee,  a  conveyance 
of  said  property  in  fee.  Defendants  contend 
that  when  John  Peter  Merkell  died  the  fee 
descended  to  his  only  heir  and  son,  Joseph 
Merkell,  husband  of  Caroline,  and  that  there- 
after Caroline  and  her  husband,  who  was 
her  trustee,  executed  to  A.  Mitchell  the  deed 
in  fee  of  May  6,  1843,  with  full  covenant  of 
warranty;  that  the  execution  of  this  deed 
was  a  valid  exercise  of  the  power*  of  ap- 
pointment given  to  said  Caroline,  although  in 
it  there  is  no  reference  to  the  power. 

In  the  appellants'  brief  it  is  stated  that 
"his  honor  below  announced  his  opinion  as 
adverse  to  the  claim  as  an  execution  of  the 
power,  but  held  that  the  plaintiffs  were  bar- 
red by  the  statute  of  limitations."  Our  view 
is  quite  to  the  contrary  of  his  honor's.  We 
are  of  opinion  that  the  statute  of  limitations 
would  not  bar  a  recovery,  but  that  the  exe- 
cution of  the  deed  of  May  6,  1843,  does. 
The  court  below  rendered  the  correct  judg- 
ment, but  put  it  on  the  wrong  ground.  Thia 
deed  is  a  conveyance  in  fee  simple,  and  no- 
where purports  to  convey  a  less  estate.  The 
draftsman,  as  if  "to  make  assurance  doubly 
sure,"  has  added  in  the  tenendum  the  words 
"free  and  discharged  of  any  and  all  encum- 
brances in  fee  simple  absolutely  forever," 
and  then  follows  a  covenant  of  warranty  in 
fee  "to  Alexander  Mitchell,  his  heirs  and  as- 
signs, against  the  claims  of  all  persons  what- 
soever." If  the  Bnglish  language  is  capa- 
ble of  making  known  the  thoughts  and  in- 
tentions of  the  mind,  the  words  used  in  that 
deed  convey  the  most  unmistakable  purpose 
and  intention  on  the  part  of  Caroline  Mer- 
kell and  her  husband,  Joseph,  to  convey  a 
fee-simple  estate  in  the  property  described 
therein. 

The  plaintiffs  contend  in  reference  thereto 
(1)  that  the  deed  must  refer  to  the  power, 
otherwise  it  is  not  a  valid  exercise  of  the 
power;  (2)  that  the  husband  cannot  be  trus- 
tee to  the  wife,  and  that  the  conveyance  is 
void  as  an  exercise  of  the  power  of  appoint- 
ment, because  no  legal  trustee  Joined  in  it 
We  are  against  the  plaintiffs  on  both  prop- 
ositions. We  take  it  that  the  following 
propositions  are  established  law:  If  a  deed 
can  have  no  efficacy  except  by  reference  to  a 
power,  and  the  deed  has  been  executed  sub- 
stantially as  provided  in  the  instrument  cre- 
ating the  power,  the  estate  will  pass,  al- 
though the  power  is  not  referred  to  In  the 
deed.     If  the  donee  of  th^  power  has  an 
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estate  In  the  property  outside  and  Independ- 
ent of  the  instrument  creating  the  power, 
or  any  separate  estate  in  the  property,  how- 
ever created,  and  makes  a  deed,  the  terms 
of  which  will  be  fully  satisfied  by  such  in- 
dependent estate,  which  deed  contains  no 
reference  whatever  to  the  power,  his  con- 
veyance will  be  referred  to  his  own  inde- 
pendent estate,  and  it  will  be  presumed  that 
the  donee  intended  to  convey  his  independ- 
ent estate  only,  and  that  he  did  not  intend 
the  deed  as  an  exercise  of  the  power  of  ap- 
pointment under  a  trust.  Caroline  Merkell 
had  no  interest  or  estate  whatever  in  the 
property  conveyed  to  Mitchell,  except  what 
was  given  her  in  the  deed  creating  the  pow- 
er. Having  no  estate  whatever  in  herself 
that  can  satisfy  the  terms  of  that  deed, 
when  she  and  her  husband  and  trustee  exe- 
cuted it,  for  a  valuable  consideration,  in  fee, 
and  wf^h  full  warranty,  she  manifested  a 
most  unmistakable  purpose  to  convey  under 
the  power  given  her,  and  to  its  full  extent. 
It  is  not  necessary  that  the  deed  should  re- 
fer to  the  power.  Under  such  circumstan- 
ces, it  is  a  valid  exercise  of  the  power  of 
appointment  without  it 

The  authorities  are  full  and  in  complete 
accord  upon  these  propositions.  Ashe,  J., 
says,  "It  is  not  necessary  to  refer  to  the 
power  if  the  act  shows  that  the  donee  had 
in  view  the  subject  of  the  power  at  th^ 
time."  Taylor  v.  Eatman,  92  N.  C.  607;  4 
Washburn,  R.  P.  (4th  Ed.)  658;  4  Kent, 
Com.  marg.  p.  334.  '*An  intent  apparent  up- 
on the  face  of  the  instrument  to  dispose  of 
all  the  estate  is  deemed  a  sufficient  refer- 
ence to  the  power  to  make  the  Instrument 
operate  as  an  execution  of  it,  inasmuch  as 
the  words  of  the  instrument  could  not  be 
otherwise  isatisfled*''  1  Sugden  on  Powers, 
460. 

It  is  not  necessary  that  Joseph  Merkell,  the 
trustee,  and  his  wife,  the  donee  of  the  pow- 
er, should  have  executed  separate  instru- 
ments. Neither  is  it  necessary  that  she 
should  have  requested  or  directed  the  trustee, 
in  a  separate  writing,  to  make  the  deed. 
Joining  in  the  same  deed  with  the  trustee 
was  the  most  efiTectual  manner  of  indicating 
her  wishes  and  purposes  by  a  writing  under 
seal.  When  a  trustee,  having  a  power  to 
sell  land  in  fee  by  the  written  direction  of  the 
cestui  que  trust  for  life,  joins  with  her  in  a 
conveyance  of  the  property  on  valuable  con- 
sideration, with  warranty,  this  is  a  good  and 
valid  execution  of  the  power,  although  the 
conveyance  does  not  refer  to  the  power. 
Gindrat  v.  Gas  Co.,  82  Ala.  604,  2  South.  327, 
60  Am.  Rep.  769.  Where  the  deed  would  be 
useless  and  inoperative,  and  convey  nothing 
except  as  an  exercise  of  a  power,  it  will  be 
so  construed,  although  there  be  no  reference 
in  it  to  the  power.  Matthews  v.  Capshaw, 
109  Tenn.  480,  72  S.  W.  964.  The  estate  Mrs. 
Merkell  acquired  xmder  the  trust  deed  was  a 
life  estate.  It  could  not  satisfy  the  terms 
of  the  deed  to  Mitchell. 


The  authorities  are  abundant  to  the  effect 
that,  where  one  who  owns  an  estate  in  prop- 
erty is  also  clothed  with  a  ];K>wer  resulting 
from  a  trust  in  the  same  property,  if  the 
donee  executes  a  conveyance  under  such  cir- 
cumstances as  to  make  it  apparent  that  It 
was  his  intention  to  execute  the  power,  the 
conveyance  will  be  referred  to  the  execution 
of  the  power,  and  not  to  a  disposition  of  the 
estate  owned  by  him  in  the  property.  Lum- 
ber Co.  V.  O'Neal,  131  Ala.  119,  30  South. 
466,  90  Am.  St  Rep.  22,  and  cases  cited. 
Where  a  person  conveys  land,  for  a  valuable 
consideration,  in  fee,  he  engages  with  the 
grantee  to  make  the  deed  as  effectual  as  he 
has  the  power  to  make  it  In  addition  to 
the  authorities  cited,  the  propositions  laid 
down  are  fully  sustained  by  the  following 
cases:  Warner  v.  Ins.  Co.,  109  U.  S.  357,  3 
Sup.  Ct  221,  27  L.  Ed.  962;  Campbell  v. 
Johnson,  65  Mo.  439;  Yates  v.  Clark,  56  Miss. 
212;  Rinkenberger  v.  Meyer,  155  Ind.  152, 
66  N.  E.  913;  JLadd  v.  Chase,  155  Mass.  417, 
29  N.  E.  637;  also  by  an  elaborate  opinion  of 
Judge  Taft  in  the  Circuit  Court  of  Appeals, 
In  which  many  authorities  are  cited — Smith 
T.  Mclntyre,  95  Fed.  591,  87  C.  C.  A.  177. 

It  is  insisted  by  the  plaintiffs  that  it  is 
against  the  policy  of  the  law  for  a  husband 
to  be  a  trustee  for  his  wife,  and  that  Joseph 
Merkell,  the  husbaiid,  when  the  trust  estate 
vested  in  him  by  descent  from  John  Peter 
Merkell,  had  no  power  to  convey  under  the 
appointment  of  his  wife.  The  plaintiffs'  po- 
sition as  to  this  Is  equally  as  untenable  as 
their  first  contention.  In  Groom  v.  Wright, 
39  N.  C.  250,  Chief  Justice  Ruflln  says:  *'He 
[meaning  the  husband]  therefore  can  take  no 
beneficial  interest  in  the  property  under  the 
will,  whether  the  legal  estate  be  vested  in 
his  wife's  brother,  as  trustee,  or  be  vested  in 
the  husband  himself  for  want  of  the  inter- 
position of  another  trustee,  since  it  has  been 
long  held  that,  where  there  is  a  clear  inten- 
tion to  give  a  separate  estate  to  a  married 
woman,  it  shall  not  fail  for  want  of  a  trustee, 
but  be  effectuated  by  converting  the  husband 
in  respect  to  the  legal  estate,  which  comes  to 
him  Jure  mariti,  into  a  trustee  for  her.**  In 
Stearns  v.  Fraleigh,  23  South.  18,  39  L.  R. 
A.  705,  the  wife  appointed  her  husband  her 
trustee.  The  Supreme  Court  of  Florida  sus- 
tained the  appointment,  and  declared  that 
the  husband's  acceptance  binds  him  to  ex- 
ecute the  trust  according  to  its  terms  as  fully 
as.any^  other  trustee,  and  that  the  husband 
becomes  vested  with  the  same  powers  and 
responsibilities,  and  no  others,  as  any  other 
trustee.  If  the  husband  trustee  attempts  to 
coerce  the  wife,  she  may  have  him  removed. 
25  Am.  &  Eng.  Enc.  of  Law,  431,  where  many 
authorities  are  collected. 

When  John  Peter  Merkell  died,  the  estate 
in  the  land  descended  upon  his  only  heir, 
Joseph  Merkell,  clothed  with  all  the  powers, 
and  charged  with  all  the  duties,  responsi- 
bilities, and  trusts,  declared  in  the  deed, 
which  trust  the  courtB  will  enforce.    When 
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Josepb  and  his  wife  afterwards  conveyed  in 
fee,    for   value,    and   with   warranty,   their 
grantee  acquired  a  good  title  to  the  fee. 
The  Judgment  Is  affirmed. 


(103  Va.  702) 

GATES  ft  SON  CO.  v.  CITY  OF  RICH- 
MOND. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

9,  1905.) 

OBSTBUCTINO    8TBEETS— CONSTBUCTIOII    OF 

OBDINANCE. 

For  one,  as  occasion  requires,  to  obstruct 
a  sidewalk  by  a  skid  from  his  store  door  to  a 
delivery  wagon  for  purposes  of  moving  mer- 
chandise between  them,  is  not  within  an  ordi- 
nance declaring  a  penalty  for  constructing  or 
placing  any  portico,  porch,  door,  window,  step, 
fence,  or  other  projection  which  shall  project 
into  a  street,  and  a  like  penalty  for  every  day 
that  said  portico,  porch,  door,  window,  step, 
gate,  fence,  or  other  projection  shall  be  con- 
tinued; the  ordinance  applying  only  to  ob- 
structions of  a  permanent  character. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8d» 
Cent  Dig.  Municipal  Corporations,  §  1446.] 

Error  to  Hustings  Court  of  City  of  Rich- 
mond. 

The  Gates  &  Son  Company  was  fined  xm- 
der  an  ordinance  of  the  city  of  Richmond, 
and  brings  error.    Reversed. 

George  Bryan,  for  plaintiff  in  error.  H. 
R.  Pollard,  for  defendant  in  error. 

WHITTLE,  J.  The  plaintiff  in  error,  a 
corporation,  whose  place  of  business  fronts 
on  Fourteenth  street  In  the  city  of  Rich- 
mond, was  fined  by  a  police  Justice  for  the 
alleged  violation  of  an  ordinance  of  the  city 
in  obstructing  said  street 

The  obstruction  complained  of  was  occa- 
sioned by  the  use  of  a  movable  gang  plank 
or  skid,  a  contrivance  composed  of  two  par- 
allel pieces  of  timber  about  12  feet  long  and 
12  Inches  apart,  sheathed  with  iron,  and 
held  together  by  wooden  crosspieces.  The 
skid  was  extended  from  the  front  door  of 
the  storehouse  across  the  sidewalk  to  deliv- 
ery wagons  in  the  street,  and  the  goods  of 
the  company  were  carried  over  the  skid  to 
the  wagons  on  hand  trucks. 

Upon  appeal  to  the  hustings  court  of  the 
dty  the  judgment  of  the  police  Justice  was 
affirmed,  and  the  case  is  here  on  writ  of  er- 
ror to  the  Judgment  of  affirmance. 

The  sole  question  for  determination,  there- 
fore, is  whether  the  above-mentioned  facts, 
of  which  there  is  no  denial,  constitute  a  vio- 
lation of  the  ordinance  in  question. 

The  ordinance  Is  as  follows:  "No  person 
shall  construct  or  place,  or  cause  to  be  con- 
structed or  placed,  any  portico,  porch,  door, 
window,  step,  fence,  or  other  projection 
which  shall  project  Into  any  street,  or  any 
gate  which  shall  open  outside  over  any  side- 
walk, under  a  penalty  of  not  less  than  five 
nor  more  than  fifty  dollars  for  each  offense, 
and  a  like  penalty  for  every  day  that  the 
said  portico,  porch,  door,  window,  step,  gate, 


fence,  or  other  projection  shall  be  continued 
as  aforesaid  after  notice  to  remove  the  same. 
Whenever  in  any  part  of  said  city  a  street 
has  been  or  shall  hereafter  be  encroached 
upon  or  obstructed  by  a  fence  or  any  in- 
closure,  or  by  any  building  or  any  part  there- 
of, the  owner  or  owners  thereof  shall  re- 
move the  same  to  the  proper  line  of  said 
street  when  ordered  by  the  committee  on 
streets  to  do  so.  If  such  removal  be  not 
made  within  twenty  days  after  notice  of 
such  order,  the  owner  or  owners  thereof 
shall  be  liable  to  a  fine  of  not  less  than  ten 
nor  more  than  one  hundred  dollars;  each 
day's  failure  to  be  a  separate  offense." 

This  is  a  penal  ordinance,  and  is  there- 
fore to  be  construed  strictly.  It  Is  not  to  be 
extended  by  implication,  and  must  be  limited 
In  its  application  to  cases  clearly  described 
by  the  language  employed.  The  books 
abound  with  cases  Illustrating  this  principle, 
which  is  of  nnlversal  application,  except  in 
particular  Instances  in  which  the  doctrine 
has  been  modified  by  statute.  Fox*s  Adm'rs 
V.  Com.,  16  Grat  1;  Harris  v.  Com.,  81  Va. 
240,  59  Am.  Rep.  666;  Street  v.  Broaddus, 
96  Va.  825,  82  S.  E.  466. 

In  United  States  v.  Wiltberger,  6  Wheat 
76,  5  li.  Ed.  37,  Marshall,  C.  J.,  observes: 
"The  rule  that  penal  laws  are  to  be  con- 
strued strictly  is,  perhaps,  not  much  less  old 
than  construction  Itself.  It  is  founded  In 
the  tenderness  of  the  law  for  the  rights  of 
individuals,  and  on  the  plain  principle  that 
the  power  of  punishment  Is  vested  in  the 
legislative,  not  the  Judicial,  department 
*  *  *  The  case  must  be  a  strong  one,  In- 
deed, which  would  Justify  a  court  in  de- 
parting from  the  plain  meaning  of  words,  es- 
pecially in  a  penal  act,  in  search  of  an  inten- 
tion which  the  words  themselves  do  not  sug- 
gest To  determine  that  a  case  is  within  the 
intention  of  a  statute  its  language  must 
authorize  us  to  say  so. 

"It  would  be  dangerous,  indeed,  to  carry 
the  principle  that  a  case  which  is  within 
the  reason  or  mischief  of  a  statute  is  within 
its  provisions  so  far  as  to  punish  a  crime 
not  enumerated  in  the  statute,  because  It  is 
of  kindred  character  with  those  which  are 
enumerated." 

"There  can  be  no  constructive  offenses, 
and,  before  a  man  can  be  punished,  his  case 
must  be  plainly  and  unmistakably  within 
the  statute."  Chief  Justice  Fuller  in  U.  S. 
V.  Lacher,  134  U.  S.  624,  10  Sup.  Ct  625,  38 
L.  Ed.  1080. 

These  and  many  other  eases  which  could 
be  cited  to  the  same  effect  tend  to  illustrate 
the  Jealousy  with  which  courts  regard  any 
substantial  departure  from  this  time-tested 
canon  of  construction.  Its  violation  Involves 
a  most  dangerous  Innovation,  and  places 
persons  accused  of  crime  at  the  mercy  and 
arbitrary  discretion  of  the  Judge  who  may 
chance  to  preside  tn  the  particular  case. 

There  are  two  other  kindred  principles  of 
construction  to  be  considered  in  .arriving  al 
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a  correct  interpretation  of  this  ordinance, 
namely,  that  of  noscltur  a  sociis  and  ejusdem 
generis. 

The  former  rule  is  succinctly  stated  as  fol- 
lows: "It  is  a  fundamental  principle  in  the 
construction  of  statutes  that  the  meaning 
of  a  word  or  phrase  may  be  ascertained  by 
reference  to  the  meaning  of  other  words  or 
phrases  with  which  it  Is  associated.  Lan- 
guage, though  apparently  general,  may  be 
limited  in  its  operation  or  effect,  where  it 
may  be  gathered  from  the  intent  and  pur- 
pose of  the  statute  that  It  was  designed  to 
apply  only  to  certain  persons  or  things,  or 
was  to  operate  only  under  certain  condi- 
tions." 26  Am.  &  Bug.  Enc.  Law,  p.  608; 
citing,  among  other  cases.  Orange  &  Alex. 
R.  Co.  V.  Alexandria,  17  Grat  176. 

The  rationale  of  the  principle  of  ejusdem 
generis  seems  to  be  that  if  the  Legislature 
has  intended  t^e  general  words  to  apply,  un- 
influenced by  the  preceding  particular  words, 
and  without  restriction,  It  would,  in  the  first 
instance,  have  employed  a  compendious  word 
to  express  Its  purpose.  Rex  v.  Wall  is,  5 
Term  R.  379.  The  rule  is  illustrated  and  ap- 
plied in  the  compartively  recent  case  of 
American  Manganese  Co.  v.  Va.  Manganese 
Co.,  91  Va.  272,  21  S.  B.  466,  where  this  court, 
in  construing  section  3299  of  the  Code  of 
1887  [Va.  Code  1904,  p.  1740],  with  respect  to 
special  pleas  of  set-off,  held  that  the  lan- 
guage "or  any  other  matter,"  occurring  in  a 
statute  which  in  part  reads,  "Or  any  other 
matter  as  would  entitle  him  [the  defendant] 
either  to  recover  damages  at  law  from  the 
plaintiff  •  ♦  ♦  or  to  relief  in  equity,  In 
whole  or  In  part,  against  the  obligation  of 
the  contract,"  Is  restricted  to  the  preceding 
enumerated  defences,  and  that  no  set-off  can 
be  relied  on  by  the  defendant  that  does  noi 
grow  out  of  the  original  contract  The  court 
says:  "One  of  these  rules  of  construction  is 
that  genera]  words  may  be  limited  to  the 
same  genus  or  class  as  the  specific  words 
which  precede  them.  In  Sutherland  on  Stat- 
utory Constr.  §  268,  it  is  said  that  'Where 
there  are  general  words  following  particular 
and  specific  words,  the  former  must  be  con- 
fined to  things  of  the  same  kind.'  In  Broom's 
Legal  Maxims  (side  page  651)  the  rule  Is 
laid  down  as  follows:  'Where  a  particular 
class  (of  persons  or  things)  is  spoken  of,  and 
general  words  follow,  the  class  first  men- 
tioned is  to  be  taken  as  the  most  compre- 
hensive, and  the  general  words  treated  as  re- 
ferring to  matters  ejusdem  generis  with  «uch 
class;  th.e  effect  of  general  words,  where  they 
follow  particular  words,  being  thus  restrict- 
ed.' Sedgwick,  in  his  work  on  Construction 
of  Statutes  (page  361),  says:  'Where  general 
words  follow  particular  words,  the  rule  Is  tO' 
construe  the  former  as  applicable,  to  things 
or  persons  particularly  mentioned.'  The  de- 
cisions of  the  courts  fully  sustain  the  text- 
writers  that  this  is  the  true  rule  of  construc- 
tion in  such  cases,  subject  to  certain  limita- 
tions, not  necessary  to  be  mentioned  here." 


Lynchburg  v.  N.  &  W.  R.  Co.,  80  Va.  237; 
C.  &  O.  Ry.  Co.  V.  Bank,  92  Va.  495,  23  S.  E. 
935,  44  L.  R.  A.  449. 

"In  construing  penal  statutes  the  legisla- 
tive intent  'Is,  in  most  cases,  to  be  found  by 
giving  to  the  words  the  meaning  in  which 
they  are  used  in  ordinary  speech.* "  Sarlls  v. 
U.  S.,  152  U.  S.  574,  14  Sup.  Ct  720,  38  L. 
Ed.  556. 

Applying  the  foregoing  well-settled  prin- 
ciples to  the  case  in  judgment.  It  Is-quite  ap- 
parent that  the  offense  charged  is  not  em- 
braced by  the  provisions  of  the  ordinance 
under  consideration.  The  ordinance  is  plain- 
ly intended  to  apply  to  obstructions  and  en- 
croacliments  on  the  streets  of  a  permanent 
character,  and  cannot  without  unwarranted 
enlargement  of  the  ordinary  scope  and  mean- 
ing of  the  language  used,  be  made  to  em- 
brace temporary  obstructions,  such  as  are 
caused  by  the  use  of  skids  and  similar  appli- 
ances employed  in  loading  and  unloading 
wagons. 

If,  hi  the  judgment  of  the  city  council,  the 
use  made  of  the  streets  in  this  instance 
amounts  to  an  undue  interference  with  the 
rights  of  the  public,  the  evil  can  be  remedied 
by  appropriate  legislation.  But  the  courts 
must  construe  the  ordinance  as  they  find  It 
and  cannot  enlarge  its  operation  to  meet  the 
exigencies  of  particular  cases. 

It  follows  from  these  views  that  the  judg- 
ment complained  of  must  be  reversed,  and  the 
case  remanded  for  further  proceedings. 


a03  Va.  668) 
PRISON  ASSOCIATION  OF  VIRGINIA  v. 
RUSSELL'S  ADM'R  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    March 

9,  1905.) 

WILLS— OONSTBUCnON—BSSIDUABT      LEOATEE. 

Testatrix,  after  disposing  of  certain  spe- 
cific articles  of  personalty,  bequeathed  all  the 
residue  of  her  estate  to  a  charitable  corpora- 
tion. Some  time  thereafter  she  made  a  codicil 
reciting  that  by  her  former  will  she  had  left  all 
her  property  to  the  charitable  corporation,  and 
changing  the  same  so  as  to  give  a  specific  turn 
for  another  charitable  purpose.  This  latter  be- 
quest was  void.  Held,  that  the  charitable  cor- 
poration mentioned  in  the  will  was  the  general 
residuary  legatee  entitled  to  take  the  amount  of 
the  void  bequest. 

Appeal  from  Chancery  Ctourt  of  Richmond. 

Bill  by  the  Prison  Association  of  Virginia 
against  Russeirs  administrator  for  construc- 
tion of  the  will  of  Adeline  Pitt  Russell,  de- 
ceased. From  the  decree,  the  Prison  Asso- 
ciation of  Virginia  appeahi.    Reversed. 

Stiles,  Powers  &  Stiles,  for  appellant 
Overton  Howard  and  James  'EL  Heath,  for 
appellees. 


KEITH,  P.  Testatrix  died  leaving  a 
will  dated  April  12,  1890,  which,  together 
with  a  codicU  dated  May  9,  1898^  was  duly 
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admitted  to  probate  in  tlie  chancery  court 
of  the  city  of  Richmond  in  February,  1902. 
The  will  and  codicil  are  as  follows: 

*%  Adeline  Pitt  Russell,  do  make,  consti- 
tute and  appoint  this  my  last  will  and  testa- 
ment, hereby  revoking  all  other  wills  and 
testaments  and  writings  in  the  nature  of 
wills  and  testaments  heretofore  made  by  me^ 
and  particularly  my  will  made  some  years 
ago  and  now  in  the  possession,  as  I  believe, 
of  A.  M.  Kelley.  I  revoke  that  will  because 
of  certain  conditions  therein,  which,  owing 
to  circumstances  which  have  since  arisen  and 
which  could  not  be  then  foreseen,  might  pos- 
sibly defeat  my  chief  object  in  making  a 
will;  and  I  believe  that  the  purpose  of  that 
will  can  be  better  accomplished  by  this.  I 
therefore  revoke  that  will  and  all  other  wills 
heretofore  made  by  me,  and  make  this  my 
last  will  and  testament 

"My  jewelry,  silver,  wearing  apparel,  &c., 
I  give  and  bequeath  to  the  person  whose 
name  will  be  found  In  a  memoranda  amongst 
my  papers,  stating  what  I  give  and  to  whom. 

"All  the  residue  of  my  estate,  both  real 
and  personal,  of  every  kind  whatsoever  of 
•which  I  may  die  entitled,  seized  or  possess- 
ed, I  give,  devise  and  bequeath  to  the  Prison 
Association  of  Virginia,  to  use  in  establish- 
ing or  In  aiding  in  establishing  anywhere 
within  the  Commonwealth  of  Virginia  a  re- 
formatory, house  of  correction,  work-house 
or  other  Institution  pf  like  aim  and  char- 
acter for  such  criminals,  youthful  offenders 
and  persons  convicted  of  petty  crimes,  under 
the  age  of  twenty-one  years,  as  the  coturts 
and  magistrates  of  the  Commonwealth  of 
Virginia  may  see  fit  to  commit  to  such  insti- 
tution, with  full  power  to  said  Prison  Asso- 
ciation of  Virginia,  or  to  its  board  of  di- 
rectors to  use  any  of  my  said  estate  in  kind 
for  said  reformatory  or  other  Institution  of 
like  aim  and  character,  or,  If  In  the  Judg- 
ment of  the  said  Prison  Association,  or  of 
its  board  of  directors  It  seem  better  to  sell 
any  or  all  of  my  said  estate,  real  or  i>ersonal 
or  both,  then  authority  is  hereby  conferred 
apon  said  Prison  Association  of  Virginia  or 
its  board  of  directors  to  sell  the  same  and 
to  use  the  proceeds,  principal  and  Interest, 
In  establishing  and  maintaining  or  In  aiding 
to  establish  and  maintain  a  reformatory, 
workhouse,  or  house  of  correction,  or  other 
institution  of  like  aim  and  character  any- 
where within  the  limits  of  the  Common- 
wealth of  Virginia,  for  such  criminals  under 
the  age  of  twenty-one  years  as  the  courts 
and  magistrates  of  the  State  of  Virginia 
may  see  fit  to  commit  to  said  Institution. 

"Witness  my  hand  this  12th  day  of  April, 
In  the  year  of  our  Lord,  1890. 

"Adeline  Pitt  RusseU.** 

Oodldl:  "By  will,  written  by,  and  in  the 
possession  of  Mr.  Overton  Howard  of  this 
city,  the  date  of  said  will  not  being  now  re- 
membered, I  left  all  the  property  belonging 
to  me  at  the  time  of  my  death,  to  the  Prison 
Association,  or  Reformatory  School  at  Lau- 


rel, Va.  I  desire  now  to  add  this  codicil  to 
said  will:  I  had  purposed  leaving  a  bequest 
to  the  Mechanic's  Institute  at  Richmond, 
Va.,  but  as  there  is  a  move  on  f&ot  to  change 
the  title  of  that  institution,  I  hereby  give 
and  bequeath  to  Rt  Rev.  Augustine  Van  De 
Vyver,  Roman  Catholic  Bishop  of  Richmond. 
Va.,  or  his  successor  in  that  office,  the  sum 
of  six  ($6000)  thousand  dollars,  for  the  pur- 
pose of  establishing  an  orphan  asylum  for 
negro  female  children  in  Richmond,  Va., 
the  said  asylum  to  be  conducted  by  the  Sis- 
ters of  the  Holy  Family  (Colored  Sisters)  of 
New  Orleans,  Louisiana — and  I  do  this  in 
loving  memory  of  my  old  black  mammy 
and  daddy,  and  the  other  servants  who  have 
belonged  to  me  in  the  past  As  a  memento 
of  my  affection,  I  give  one  ($100)  hundred 
dollars  to  each  of  the  following  gentlemen, 
to  Howard  T.  Vaughan,  of  Norfolk,  Va.,  to 
Rev.  Herbert  M.  Hope,  of  Petersburg,  Va., 
to  William  O.  Hope,  of  Portsmouth,  Va.,  to 
Mrs.  Russell  Tyer  Barrett,  of  Newport  News, 
Va.,  I  also  give  one  ($100)  hundred  dollars, 
my  diamond  ear  rings,  broach,  large  cluster 
ring,  ruby  ring  and  long  watch  chain,  and 
to  her  child  Tyer  Barrett  my  silver  mug; 
to  Mrs.  Emma  Vaughan  I  give  the  diamond 
and  emerald  ring  I  wore  constantly;  to  Mrs. 
Herbert  M.  Hope  of  Petersburg,  Va.,  the 
enameled  solitaire  diamond  ring  and  the 
short  watch  chain,  and  to  Mrs.  William  O. 
Hope  my  cameo,  cat's  eye  ring  and  watch. 
I  have  left  sealed  instructions  with  Miss 
Ellen  M.  Kelley  as  to  the  disposition  to  be 
made  of  my  wearing  apparel  and  furniture. 
To  Katie,  daughter  of  Wm.  O.  Hope,  my 
large  emerald  and  diamond  ring. 

"Adeline  Pitt  Russell." 

The  bill  In  this  case  was  filed  to  obtain  a 
Judicial  construc^on  of  this  will.  All  inter- 
ested were  made  parties,  and  by  Its  decree, 
which  is  before  us  for  review,  the  chancery 
court  of  the  city  of  Richmond  held  that  the 
$6,000  legacy  given  to  the  Roman  Catholic 
bishop  of  Richmond,  or  his  successor  in  of- 
fice, was  void,  and  from  that  feature  of  the 
decree  there  has  been  no  appeal. 

The  chancery  court  was  further  of  the 
opinion  that  the  testatrix,  with  respect  to  the 
void  legacy,  had  died  intestate,  and  that  It 
passed  to  her  next  of  kin. 

The  Prison  Association  appealed  from 
that  decision,  and  its  contention  is,  first  that 
as  there  was  no  express  revocation  of  the 
will  by  the  codicil,  and  the  disposition  made 
by  the  codicil  having  become  Ineffectual  by 
reason  of  the  in<sapaclty  to  take  of  the  lega- 
tee therein  named,  it  will  not  be  allowed  to 
take  effect  as  a  revocation.  In  other  words, 
that  "the  only  idea  and  Intent  ever  enter- 
tained by  the  testatrix  of  revoking  the  will 
of  April  12,  1890,  was  in  immediate  connec- 
tion with  and  dependent  upon  the  substitu- 
tion of  the  new  disposition  of  the  $6,0(X)  In 
place  of  the  old,  and  that  her  general  tes- 
tamentary intent  will  be  doubly  and  shock« 
ingly  frustrated  if  her  new  disposition  fall 
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to  be  effectuated  while  the  old  la  held  to  i 
have  been  revoked." 

The  second  point  presented  in  the  argu- 
ment Is  that  the  Prison  Association  is,  by 
the  terms  of  the  original  will,  the  residuary 
legatee  of  all  the  estate,  real  and  personal, 
of  every  kind  whatsoever,  of  which  the  tes- 
tatrix died  entitled,  seised  or  possessed,  and 
that  as  residuary  legatee  it  takes  everything 
not  otherwise  effectually  disposed  of  by  the 
will. 

We  shall  only  deal  with  the  latter  of  these 
two  propositions. 

By  the  will  of  April,  1890,  testatrix  dis- 
posed of  certain  articles  of  personal  proper- 
ty, her  Jewelry,  silver,  wearing  apparel,  etc. 
"All  the  residue  of  my  estate,  both  real  and 
persona],  of  every  kind  whatsoever,  of  which 
I  may  die  entitled,  seized  or  possessed,  I 
give,  devise  and  bequeath  to  the  Prison  As- 
sociation of  Virginia,'*  etc. 

"No  particular  form  of  words  is  necessary 
to  constitute  a  residuary  legatee;  any  ex- 
pression Is  sufficient  from  which  the  tes- 
tator's Intention  Is  discernible  that  the  per- 
son designated  shall  take  the  surplus.  Nor  is 
it  of  controlling  consequence  that  the  clause 
is  not  the  last  of  the  disposing  provisions, 
though  such  is  the  usual  position."  Woer- 
ner*s  American  Law  of  Administration  (2d 
Ed.)  §  462. 

•The  residue  is  that  part  of  a  testator's  es- 
tate not  otherwise  disposed  of;  hence  a  gen- 
eral residuary  bequest  cairies  with  it  every- 
thing not  in  terms  disposed  of,  and,  with 
such  exceptions  as  are  pointed  out  In  con- 
nection with  the  subject  of  lapsed  and  void 
legacies,  everything  not  effectually  or  well 
disposed  of,  as  well  as  lapsed  legacies,  un- 
less a  contrary  intent  clearly  appear  from 
the  will."    Id. 

"Such  words  as  *rest,*  'residue,'  iremaln- 
der,'  are  not  indispensable  to  a  residuary  be- 
quest of  personal  estate,  but  in  various  in- 
stances words  and  expressions  quite  informal 
have  been  given  this  effect,  out  of  regard  to 
the  testator's  obvious  intention.  A  devise  of 
this  character  has  been  held,  agreeably  to 
the  intent  of  the  will,  to  carry  air  the  real 
estate,  although  'money*  was  the  term  em- 
ployed. While  the  residuary  clause  in  a  will 
is  usually  the  last  of  its  disposing  provisions, 
still,  the  fact  that  it  is  not  the  last  Is  not  of 
controlling  consequence  as  against  the  true 
intent  to  be  gathered  from  the  whole  will; 
and,  where  the  words  of  a  residuary  clause 
are  sufficient  to  constitute  one  a  general 
residuary  legatee,  it  will  not  be  readily  as- 
sumed from  other  terms  of  the  will  that  a 
less  beneficial  Interest  was  intended.** 
Schouler  on  Wills  (3d  Ed.)  §  522. 

It  is  hardly  necessary  to  multiply  authori- 
ties to  show  that  by  the  will  under  conslderar 
tion  the  Prison  Association  of  Virginia  was 
the  residuary  legatee  of  the  testatrix.  It  is 
true  that  only  a  small  portion  of  the  prop- 
erty was  specifically  disposed  of,  but  the 
whole  scope  of  the  final  clause  of  that  will 


discloses  the  intent  of  the  testatrix,  and  uses 
apt  words  to  convey  her  meaning.  The  as- 
sociation is  expressly  named  as  the  legatee 
of  the  "residue"  of  the  entire  estate. 

It  is  said  in  1  Jarman  on  Wills,  at  page 
760:  "It  scarcely  need  be  added  that  it  la 
immaterial  that  the  enumeration  comprises 
trivial  things  only,  and  omits  all  the  im- 
portant items  of  the  personal  estate.  To 
hold  the  contrary  would  involve  the  admis- 
sion of  evidence  to  prove  what  the  testator's 
personal  estate  consists  of  at  the  date  of  the 
will,  which  we  have  before  seen  is  inadmis- 
sible. The  disposition  of  the  Judges  of  the 
present  day  is  to  adhere  to  the  sound  rule, 
which  gives  to  words  of  a  comprehensive  im- 
port their  full  extent  of  operation,  unless 
some  very  distinct  ground  can  be  collected 
from  the  context  for  considering  them  as 
used  in  a  special  and  restricted  sense." 

In  the  first  clause  of  the  codicil  it  is  stated 
that  "by  will  written  by,  and  in  the  posses- 
sion of  Mr.  Overton  Howard  of  this  city,  the 
date  of  said  will  not  being  now  remembered, 
I  left  all  the  property  belonging  to  me  at  the 
time  of  my  death,  to  the  Prison  Association," 
etc  That  language  was  plainly  used  merely 
for  the  purpose  of  identifying  the  instru- 
ment to  which  she  referred,  and  not  for  the 
purpose  of  changing  the  character  of  the  dis- 
position made  by  It  It  had  for  its  sole  ol>- 
Ject  the  making  of  a  bequest  of  $6,000  to  the 
Roman  Catholic  bishop  of  Richmond,  and  it 
left  the  Prison  Association  Just  where  it 
found  it — ^the  residuary  legatee  of  all  her 
estate  not  otherwise  disposed  of.  The  be- 
quest to  the  Catholic  bishop  having  failed, 
does  it  fall  into  the  residuum  or  pass  to  the 
next  of  kin? 

The  contention  of  appellees  la  that  the 
codicil  undertook  to  dispose  of  a  part  of  the 
residue,  and,  this  attempted  disposition  hav- 
ing failed,  the  bequest  does  not  pass  with  the 
residuum,  but  goes  to  the  next  of  kin. 

The  law  on  this  subject  is  thus  stated  in 
Jarman  on  Wills,  vol.  1,  p.  764:  "When  the 
disposition  of  an  aliquot  part  of  the  residue 
itself  fails  from  any  cause,  that  part  will  not 
go  In  augmentation  of  the  remaining  parts, 
as  a  residue  of  the  residue,  but  will  devolve 
as  undisposed  of.  In  illustration  of  this 
well-settled  rule  it  will  suffice  to  mention 
the  case  of  Skrymsher  v.  Northcote,  1  Swanst 
566,  where  a  testator  gave  his  residuary  es- 
tate equally  between  his  two  daughters,  but 
in  the  event  (which  happened)  of  .either  of 
them  dying  and  leaving  no  children,  then  out 
of  the  moiety  of  the  one  so  dying  he  gave 
500  pounds  to  H.,  and  'the  remainder  of  that 
moiety'  to  the  other  sister.  The  testator  re- 
voked the  gift  of  500  pounds  without  making 
any  fresh  disposition  of  it,  and  Sir  T.  Plumer. 
M.  R.,  held  that  It  went  to  the  next  of  kin. 
'Residue,'  he  said,  'means  all  of  which  no 
effectual  disposition  is  made  by  the  will, 
other  than  the  residuary  clause.  In  the  in- 
stance of  a  residue  given  in  moieties,  to 
hold  that  one  moiety  lapsing  shall  accrue  to 
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the  other  would  be  to  hold  that  a  gift  of  a 
moiety  shall  eventually  carry  the  whole.' 
And  this  rule  has  been  held  to  prevail,  though 
the  testator  directed  that  in  a  certain  event 
(which  happened)  the  aliquot  part  should 
sink  into  the  residue  and  be  disposed  of  ac- 
cordingly; this  not  being  equivalent  to  say- 
ing it  should  belong  to  the  other  residuary 
legatees.  But  it  is  a  mere  question  of  inten- 
tion, and  in  Evans  v.  Field,  8  L.  J.  (N.  S.)  2M, 
where  a  testatrix  directed  her  executors  to 
stand  possessed  of  her  residuary  personal  es- 
tate, after  satisfying  legacies,  and  also  of 
so  much  of  her  personal  estate  the  trusts 
whereof  should  fail,  upon  trust  for  division 
in  elevenths,  one  share  being  separately  giv- 
en to  each  one  of  eleven  named  persons,  one 
of  these  died  before  the  testatrix,  and  it  was 
held  by  Sir  L.  Shadwell,  V.  C,  that  the  whole 
residue  went  to  the  other  ten.  He  said  the 
gift  of  the  residue  was  in  the  first  place 
among  the  eleven;  but  then  the  testatrix 
directed  that  so  much  of  her  personal  estate, 
the  trust  whereof  should  fail,  should  be  dis- 
posed of  according  to  the  same  trusts,  and, 
one  share  having  lapsed,  he  thought  the 
necessary  effect  of  that  direction  was  to 
make  the  residue  divisible  into  ten  parts 
Instead  of  eleven.** 

It  will  be  observed  that  Jarman  uses  the 
word  "aliquot"  throughout  this  quotation. 
His  whole  text,  and  the  cases  cited  in  support 
of  it,  refer  to  residuary  bequests  where 
there  is  more  t^an  'one  residuary  legatee, 
and  the  aliquot  part  given  to  one  of  such 
legatees  fails.  In  such  case  the  part  so 
failing  goes,  not  in  augmentation  of  the 
share  or  shares  of  the  other  residuary  lega- 
tees, but  passes  as  undisposed  of  to  the  next 
of  kin.  This  clearly  appears  from  the  case  of 
Skrymsher  v.  Northcote,  clt^ed  by  Jarman, 
where  the  residuary  estate  was  divided  equal- 
ly between  the  testator's  two  daughters,  and 
the  Master  of  Rolls  held  that,  the  disposi- 
tion of  one  of  these  moieties  having  become 
ineffectual,  it  went  to  the  next  of  kin.  "For," 
he  said,  '"residue*  means  all  of  which  no 
effectual  disposition  is  made  by  the  will, 
other  than  the  residuary  clause.*' 

Redfield  on  the  Law  of  Wills  (8d  Ed.)  vol. 
2,  p.  115,  says:  ''It  seems  to  be  well  settled 
that  a  residuary  bequest  as  to  personal  es- 
tate carries  not  only  everything  not  attempt- 
ed to  be  disposed  of,  but  everything  which 
turns  out  not  to  have  been  effectually  dis- 
posed of,  as  void  legacies  and  lapsed  lega- 
cies. A  presumption  arises  in  favor  of  the 
residuary  legatee,  as  to  personalty,  against 
every  other  person  except  the  particular  lega- 
tee. The  testator  is  supposed  to  give  it 
away  from  the  residuary  legatee  only  for  the 
sake  of  the  particular  legatee." 

In  Reynolds  v.  Kortrigbt,  18  Beav.  417,  427, 
it  is  said  that  everything  which  is  ill-given 
falls  Into  the  residue. 

"A  general  residuary  bequest  of  personal  es- 
tate, or  of  chattels  real,  carries  to  the  residuary 
legatee  not  only  such  estate  and  such  inter- 


ests therein  as  the  testator  did  not  attempt 
to  dispose  of  by  his  will,  but  also  such  as  by 
lapse  or  otherwise  have  not  in  fact  been  ef- 
fectually disposed  of  by  him."  King  v. 
Strong,  9  Paige,  94. 

Morton  v.  Woodbury,  153  N.  Y.  243,  47  N. 
E.  283,  is  a  case  of  much  interest,  and  is 
pertinent  to  several  questions  considered  in 
this  case.  It  decides  that:  "While  the  resid- 
uary clause  in  wills  is  usually  the  las\  of  its 
disposing  provisions,  still  the  mere  fact  that 
it  is  not  the  last  is  not  of  controlling  conse- 
quence, and  can  have  no  effect  except  as  it 
bears  upon  the  question  of  the  intent  of  the 
testator. 

"In  seeking  to  discover  the  intent  of  the 
tedtator,  all  the  provisions  of  the  will  are  to 
be  treated  as  valid;  and  the  fact  that  a  cer- 
tain provision  is  invalid  is  irrelevant  in  de- 
termining the  intent. 

"Where  the  words  of  a  residuary  clause 
are  of  themselves  sufficient  to  constitute  the 
person  named  therein  a  general  residuary 
legatee,  a  clear  expression  in  the  will  or 
special  words  of  unmistakable  import  are 
required  to  render  him  the  legatee  of  a  par- 
ticular, instead  of  a  general,  residue. 

"Where  there  is  a  disposition  of  a  part 
of  the  residue,  and  it  fails,  it  will  not  go  in 
augmentation  of  the  remaining  parts  as  a 
residue  of  a  residue,  but  will  devolve  as  un- 
disposed of." 

The  quotations  made  are  from  the  sylla- 
bus of  the  case,  and  we  shall  quote  from  the 
opinion  in  explanation  of  the  last  paragraph. 
In  support  of  the  principle  announced,  the 
citation  is  made  from  Jarman  on  Wills 
which  we  have  already  quoted.  The  opinion 
says:  "Where  there  is  a  disposition  of  a 
part  of  the  residue,  and  it  fails,  it  will  not 
go.  in  augmentation  of  the  remaining  parts 
as  a  residue  of  a  residue,  but  will  devolve  as 
undisposed  of.  '"Residue"  means  all  of 
which  no  effectual  disposition  is  made  by  the 
will,  other  than  [by]  the  residuary  clause. 
In  the  instance  of  a  residue  given  in  moieties, 
to  hold  that  one  moiety  lapsing  shall  accrue 
to  the  other  would  be  to  hold  that  a  gift 
of  a  moiety  shall  eventually  carry  the  whole.' 
1  Jarman  on  Wills,  704,  and  cases  cited.  We 
find  no  such  principle  involved  in  this  case. 
Here  was  ^a  residuary,  clause,  following 
which  there  was  a  provision  by  which  the 
testatrix  sought  to  dispose  of  a  portion  of 
her  estate  to  hospitals  and  homes  for  wom- 
en. This  bequest  was  void,  and  consequent- 
ly lapsed,  and,  as  It  cannot  be  properly  re- 
garded as  a  residue  of  a  residue  under  the 
rule  previously  adverted  to,  it  fell  into  the 
residuum,  and  passed  to  the  respondent  as 
general  residuary  legatee." 

If  the  legacy  which  failed  in  Morton  v* 
Woodbury  had  been  effectual,  it  would  have, 
to  that  extent,  diminished  the  Interest  of 
the  residuary  legatee.  As  it  was  void,  it  left 
the  residuary  legatee  unaffected.  And  this 
Is  true  of  all  void  or  lapsed  legacies.  The 
residuary  legatee  upt  only  takes  that  which 
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is  not  otherwise  effectually  disposed  of  by 
the  will,  but  he  takes  that  which  the  will 
attempts,  ineffectually,  to  dispose  of,  and 
which  from  any  cause  lapses  or  is  Told,  ex- 
cept where  the  residuary  clause  itself,  or 
some  part  of  it,  fails  to  become  effectual,  in 
which  case  it  is  denominated  a  residue  of  a 
residue,  and  passes  to  the  next  of  kin. 

The, court  in  Morton  v.  Woodbury,  supra, 
refers  to  a  class  of  English  cases  ''where 
the  courts  seem  to  have  inferred  that  a 
bequest  in  genera]  terms  could  not  have  the 
effect  to  carry  the  entire  residuum  if  par- 
ticular portions  were  subsequently  given  to 
other  persons,  of  which  Crichton  v.  Symes, 
3  Atk.  61,  may  be  regarded  as  an  Illustration. 
This  ground  of  inference  is  said  by  Redfleld 
in  his  work  on  Wills,  to  be  'entirely  unsatis- 
factory, since  the  testator  may  have  acci- 
dentally omitted  some  one  whom  he  intended 
to  remember  in  his  will,  until  after  the  in- 
sertion of  the  residuary  clause;  or  he  may 
have  chosen  to  begin  his  will  by  naming  the 
residuary  legatea' "  Adverting  to  the  terms 
of  the  will  in  the  case,  the  court  further  said: 
"It  is  plain  that  she  intended  to  divert  a  por- 
tion of  her  estate  from  the  general  residuum, 
and  to  give  It  to  homes  and  hospitals;  but 
that  fact  is  not  controlling,  as  in  most  cases 
of  lapsed  or  void  legacies  such  an  intention 
exists.  Nor  do  we  think  it  denotes  any  in- 
tention on  her  part  to  make  her  executors, 
or  the  objects  of  her  bounty,  her  residuary 
legatees.  We  feel  assured  that  the  fifth 
article  of  the  testatrix's  will  contains  no 
such  special  words,  nor  any  such  express 
terms,  as  to  show  an  Intention  to  exclude 
that  portion  of  her  estate  from  the  residuum, 
in  case  it  should  fall,  as  the  rule  relating  to 
the  subject  requires." 

In  the  case  of  Skrymsher  r.  Nortfacote, 
supra,  the  intention  of  the  testator  was 
manifest  that  the  part  of  the  residuum  which 
failed  should  not  augment  that  portion  of 
the  residuum  which  took  effect  The  two 
daughters  of  the  testator  were  the  objects 
of  his  bounty.  It  was  the  manifest  purpose 
of  the  testator  that  each  should  have  only  a 
half;  and  it  was  tersely  said  by  the  court: 
"TO  hold  that  one  moiety  lapsing  shall 
accrue  to  the  other  would  be  to  hold  that  a 
gift  of  a  moiety  shall  eventuaily  carry  th^ 
whole." 

Redfleld  on  Wills,  vol.  2,  at  page  119, 
discussing  the  proposition  that,  where  a  por- 
tion of  the  residuary  bequest  fails  to  be- 
come operative  at  the  death  of  the  testator 
in  the  manner  provided,  'the  portion  thus 
falling  will  not  go  to  Increase  the  other  por- 
tions of  the  residuum,  as  a  residue  of  a 
residue,"  shows  very  clearly  the  extent 
and  limitations  of  this  principle.  Referring 
to  Skrymsher  r.  Northcote,  1  Swanst  566, 
which  seems  to  be  the  leading  case  upon 
the  subject,  in  which  the  residue  was  given 
In  moieties,  one  of  which  lapsed,  and  it  was 
held  that  the  moiety  lapsing  should  not  ac- 
crue to  the  other,  but  would  be  held  to  pass 


to  the  next  of  kin  as  undisposed-of  property, 
he  says:  "It  Is  not  very  apparent  how  the 
above  reasoning  may  not  apply  with  equal 
force  to  a  gift  of  a  residue  after  particular 
legacies,  which  is  really  rendered  as  definite 
by  deducting  the  prior  legacies,  as  if  it  had 
been  expressed  as  one-half,  or  one-eighth, 
or  any  other  definite  proportion  of  the  es- 
tate. And  to  adopt  the  principle  that,  if  all 
the  particular  legacies  lapse,  the  residuary 
clause  shall  carry  the  whole  estate,  involves 
the  same  departure  from  the  expressed  in- 
tention of  the  testator  as,  where  the  residu- 
ary clause  is  divided  into  moieties,  and  one 
of  them  falls,  to  let  it  go  to  the  other.  But 
this  distinction  is  based  upon  a  presumed 
intention  of  the  testator  to  give  his  whole 
estate  to  the  residuary  legatee,  except  as  it 
shall  be  cut  down  by  the  deductions  neces- 
sary to  meet  the  imrticular  legacies.  But  in 
regard  to  the  residuary  bequest,  where  it  is 
divided  into  distinct  portions,  no  such  pre- 
sumption as  to  Increasing  the  several  por- 
tions by  the  failure  of  the  others  can  so 
directly  arise.  And  it  has  been  upon  this 
presumed  difference  of  probable  intention 
that  the  distinction  has  been  made.  And 
having  been  once  established,  upon  gtound 
however  uncertain,  it  should  not  now  be  dis- 
regarded, unless  upon  some  satisfactory 
grounds  arising  out  of  the  context  of  the  will, 
or  the  extrinsic  proof  of  circumstances  prop- 
er to  be  received  in  aid  of  the  construction." 

We  have  examined  text  writers  and  a 
number  of  adjudicated  cases  upon  this  sub- 
ject, and  all  of  them  state  the  proposition 
substantially  as  it  is  presented  by  Jannan 
and  Redfleld;  and  all  of  the  adjudicated 
cases  are  of  the  class  of  Skrymsher  v.  Nortfa- 
cote, supra.  Every  case  which  we  have 
been  able  to  consult  involved  the  construc- 
tion of  wills  where  the  residuary  bequest 
has  been  to  two  or  more  in  aliquot  parts, 
which  has  failed  to  become  operative  in  the 
manner  provided  as  to  one  or  more  of  them. 
As  Redfleld  in  the  quotation  just  given  re- 
marks, the  distinction  as  an  original  proposi- 
tion is  not  clearly  defined,  but  it  rests  upon 
the  presumed  intention,  and,  having  been 
established,  "should  not  now  be  disregarded 
unless  upon  some  satisfactory  grounds  aris- 
ing out  of  the  context  of  the  will,  or  the  ex- 
trinsic proof  of  circumstances  proper  to  be 
received  in  aid  of  the  construction." 

In  this  connection  see  Creswell  y.  Gheslyn, 
2  Eden's  Chy.  R.  128;  Sykes  y.^  ^kes,  4 
Eq.  Gas.  200;  Ford  v.  Ford,  1  Swan,  431; 
Wain's  Estate,  156  Pa.  194,  27  Atl.  59;  Smith 
V.  Haynes,  111  Mass.  346. 

This  court  considered  this  general  subject 
in  construing  the  will  of  Manus  Rowan  in 
Gallagher  v.  Rowan,  86  Va.  823,  11  S.  E. 
121.  The  will  in  that  case  was  as  follows: 
"I  give  anfl  bequeath  to  my  beloved  wife, 
Fanny  P.  Rowan,  my  estate  called  the 
'Grange,*  during  her  life,  and  at  her  death  I 
give  it  to  my  adopted  daughter,  Minnie  E. 
McCarty,  and  to  her  heirs  forever.    Should 
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she  die  without  issue,  In  that  event  It  is  to 
be  sold  in  the  customary  way,  on  one,  two 
and  three  years  credit  One-half  of  the  pro* 
ceeds  of  the  land  thus  sold  to  be  appropriated 
to  the  cause  of  domestic  and  foreign  mis- 
sions; the  other  half  to  be  equally  divided 
between  the  heirs  of  my  brother,  Gilbert 
Rowan,  and  the  heirs  of  my  four  sisters," 
naming  them.  After  making  sundry  be- 
quests, the  testator,  by  the  fifth  and  last 
clause  of  his  will,  provided  as  follows:  ''All 
my  remaining  estate,  real  and  personal,  I 
give  and  bequeath  to  my  dear  wife  during 
her  life,  and  at  her  death  to  my  dear  Minnie 
McCarty."  The  bequest  to  foreign  and  do- 
mestic missions  was  held  to  be  void  for  un- 
certainty, and  the  question  was,  to  whom 
should  the  proceeds  of  the  land  thus  be- 
queathed go;  and  it  was  held  that  it  fell 
into  the  residuary  fund,  and  passed  to  the 
husband,  as  distributee  of  his  wife,  Minnie 
McCarty. 

Among  other  cases  cited  by  Judge  Lewis 
In  his  opinion  is  that  of  Miars  v.  Bedgood,  9 
Leigh,  361,'  where  it  is  said:  "There  are 
many  cases  to  show  that  property  not  in- 
tended to  pass  under  a  residuary  clause,  as 
where  it  is  given  to  charitable  uses  void 
by  the  statutes  of  mortmain,  or  where  the 
legacy  lapses,  or  where  the  specific  legatee 
cannot  claim  in  consequence  of  fraud  prac- 
ticed on  the  testator,  does  yet  go  to  the 
residuary  legatee/* 

*'These  authorities,"  said  the  court  In  Gal- 
lagher V.  Rowan,  "are  suflicient  to  show  the 
extensive  operation  which  the  courts  ordi- 
narily give  to  a  residuary  bequest;  and 
the  reason  is  obvious.  When  a  man  makes 
his  will,  the  presumption,  as  already  remark- 
ed, is  that  he  intends  thereby  to  dispose 
of  his  whole  eshate,  especially  where  the  will 
contains  a  general  residuary  clause,  and 
hence  very  strong  and  special  words  are  re- 
quired to  show  that  the  testator  intended 
the  residuary  bequest  to  have  a  limited  ef- 
fect, and  thus  to  rebut  the  presumption  in 
favor  of  the  residue. 

"The  courts  have  for  a  long  time  inclined 
very  decidedly  against  adopting  any  con- 
struction of  wills  which  would  result  in  par- 
tial intestacy,  unless  absolutely  forced  upon 
them.  This  has  been  done  partly  as  a  rule 
of  policy,  perhaps,  but  mainly  as  one  cal- 
culated to  carry  into  effect  the  presumed 
intention  of  the  testator.  For  the  fact  of 
making  a  will  raises  a  very  strong  presump* 
tion  against  any  expectation  or  desire,  on 
the  part  of  the  testator,  of  leaving  any  por- 
tion of  his  estate  beyond  the  operation  of 
his  will.  Hence,  where  a  general  residuary 
bequest  was  accompanied  with  expressions 
favoring  a  more  limited  construction,  and 
pointing  only  to  a  particular  surplus  beyond 
the  property  specifically  mentioned.  It  was 
nevertheless  held  to  pass  the  residuum  of 
his  property  at  the  time  of  his  decease,  as 
well  that  which  he  held  at  the  date  of  the 
will  as  that  afterwards  acquired.    Lord  El- 


don  here  said  that  was  the  general  rule  in 
regard  to  residuary  bequests,  to  avoid  partial 
intestacy,  and  that  it  required  very  special 
words  to  confine  a  residuary  bequest  to  the 
property  belonging  to  the  testator  at  the 
date  of  his  will." 

The  controlling  purpose  with  courts  in  the 
construction  of  wills  is  to  ascertain  and  give 
effect  to  the  intention  of  the  testator,  if  It 
be  possible;  and,  seeking  for  the  intention 
of  the  testatrix  in  this  case,  it  seems  plain 
that  she  intended  by  her  will  to  dispose  of 
the  whole  of  her  estate,  and  not  to  die  in- 
testate with  respect  to  any  part  of  it.  In 
other  words,  the  conclusion  to  be  deduced 
from  a  consideration  of  the  particular  will 
but  strengthens  the  presumption  which  at- 
taches to  all  wills.  If  the  codicil  had  con- 
stituted a  part  of  the  original  testamentary 
paper,  if  It  had  preceded  the  residuary 
clause,  there  would  have  been  no  room  for 
controversy.  But,  as  we  have  seen,  the  po- 
sition of  the  residuary  clause  has  no  effect 
upon  the  construction  of  the  will.  The 
whole  will  is  to  be  read;  It  speaks,  every 
line  of  It,  at  the  testator's  death;  it  is  to 
be  construed  in  its  entirety,  and  the  Inten- 
tion of  the  testator  gathered,  not  from  any 
one  part  of  it,  but  from  the  whole,  and  that 
intention,  when  ascertained,  if  it  be  lawful, 
governs  and  controls. 

We  are  of  opinion  that  there  Is  error  in 
so  much  of  the  decree  of  the  chancery  court 
as  directs  the  $6,000  mentioned  in  the  codicil 
to  be  paid  to  the  next  of  kin.  The  decree 
must  therefore  be  reversed,  and  the  cause 
remanded,  to  be  further  proceeded  In,  in 
accordance  with  the  views  herein  expressed. 


a03  Va.  687) 
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(Supreme  Court  of  Appeals  of  Virginia.    March 

9,  1905.) 

SAILB0AD8— riBBS  —  RSOLI6ENCB— SVIDBNCB— 
qUESHON  FOB  JUBT. 

1.  Where  it  Is  shown  that  a  fire  was  set  by 
a  locomotive,  the  railway  company  is  presump- 
tively guilty  of  negligence,  and  it  has  the  bur- 
den of  proving  that  it  used  the  best  mechanical 
contrivances  in  known  practical  use  to  prevent 
the  escape  of  fire,  and  exercised  reasonable  pre- 
caution in  selecting  competent  employes  and  In 
operating  its  train. 

[Ed.  Note. — For  cases  In  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  H  1709-1711.] 

2.  A  railway  company,  in  regulating  the  speed 
of  its  trains,  must  consider  the  dryness  of  the 
season,  the  strength  and  direction  of  the  wind, 
the  danger  to  adjacent  property,  and  the  sur- 
rounding circumstances  which  increase  the  dan- 
ger from  fire  thrown  out  by  the  engines;  and 
a  high  rate  of  speed,  when  taken  in  connection 
with  the  circumstances,  may  be  negligence. 

3.  Where,  in  an  action  against  a  railway  com- 
pany for  the  destruction  of  property  by  fire  set 
by  sparks  from  an  engine,  it  was  shown  that  a 
freight  train  too  heavily  loaded  for  one  engine 
was  drawn  by  two  engines  at  double  the  speed 
of  the  schedule  time  and  up  a  grade,  that  the 
engines  emitted  an  unusual  quantity  of  sparks, 
that  the  property  destroyed  was  exposed  to  dan- 
ger by  reason  of  its  nearness  to  the  track,  the 
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dryness  of  the  season,  and  the  strong  wind 
blowinif  directly  to  it  from  the  passing  engines, 
and  it  was  not  shown  that  the  speed  adopted, 
in  view  of  the  prevailing  conditions,  was  a 
necessity  to  the  railway  service  or  a  duty  owed 
by  the  company  to  its  patrons  or  the  public, 
the  question  whether  the  company  was  guilty 
of  actionable  negligence  was  for  the  jury. 

Error  to  Cipcuit  Court,  Warren  County. 

Action  by  R.  S.  Fritts  against  the  Norfolk 
&  Western  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  brings  error. 
AfiOrmed. 

Downing  &  Richards  and  Marshall  McCor- 
mlck,  for  plaintiff  in  error.  Scott  &  Staples, 
for  defendant  in  error. 

HARRISON,  J.  This  action  was  brought 
to  recover  damages  for  the  destruction  of 
certain  property  of  the  plaintiff,  alleged  to 
have  been  caused  by  fire  communicated  from 
the  engine  or  engines  of  the  defendant  com- 
pany. In  consequence  of  its  negligent  equip- 
ment, management,  ^nd  operation  of  such  en- 
gines. 

There  was  a  demurrer  to  the  evidence  of 
the  plaintiff,  and  thereupon  the  Jury  assessed 
his  damages  at  $2,366.70,  subject  to  the  opin- 
ion of  the  court  upon  the  law.  Upon  con- 
sideration thereof,  the  learned  Judge  of  the 
circuit  court  overruled  the  demurrer,  and 
gave  Judgment  for  the  plaintiff  in  accordance 
with  the  verdict  of  the  Jury.  From  this  Judg- 
ment the  case  Is  before  us  for  review. 

No  reasonable  doubt  can  be  entertained 
that  the  fire  was  set  out  by  sparks  from  the 
engines  of  the  defendant  Where  this  fact  is 
established,  the  law  is  well  settled  that  the 
railway  company  is  presumptively  charge- 
able with  negligence,  and  must  assume  the 
burden  of  proving  that  It  had  availed  itself 
of  the  best  mechanical  contrivances  and  in- 
ventions in  known  practical  use  to  prevent 
the  burning  of  property  by  the  escape  of  flre^ 
and  had  exercised  and  observed  every  rea- 
sonable precaution  in  selecting  competent 
employes  and  In  operating  its  trains.  Patte- 
son  y.  C.  &  O.  Ry.  Co.,  94  Va.  16,  26  S.  E. 
393;  Kimball  y.  Borden,  95  Va.  203,  28  S. 
E.  207;  White  v.  N.  Y.,  etc,  Ry.  Co.,  99  Va. 
357,  38  S.  E.  180. 

Assuming  that  the  defendant  has  shown 
that  it  had  availed  itself  of  the  best  me- 
chanical contrivances  to  prevent  the  burning 
of  property  by  the  escape  of  fire,  and  had 
observed  reasonable  precaution  in  the  selec- 
tion of  Its  employes,  we  come  to  the  real 
question  at  Issue — ^whether  or  not  the  defend- 
ant was  guilty  of  negligence  in  Its  operation 
of  the  engines  and  train  here  involved. 

It  appears  that  the  plaintiff,  R.  S.  Frltts, 
was  conducting  a  mercantile  business  at  Suc- 
cess, a  station  on  the  line  of  the  railroad  of 
the  defendant  company,  and  that  the  build- 
ings occupied  by  him  for  this  purpose  were 
wooden  structures  situated  about  35  feet 
from  the  railroad  track.  The  fire  which  de- 
stroyed these  buildings  and  their  contents 
occurred  on  March  26,  1902,  at  1  o'clock  In 


the  daytime,  It  being  a  bright,  warm  day,  and 
in  the  midst  of  a  very  dry  season.  At  the 
hour  mentioned,  a  freight  train  of  the  de- 
fendant, consisting  of  30  cars,  carrying  841 
tons  of  freight,  and  drawn  by  two  engines, 
passed  Success  going  south.  The  schedule 
time  allowed  15  miles  an  hour  for  the  speed 
of  the  train.  It  was  behind  its  schedule 
time,  and  endeavoring  to  make  It  up,  and 
did  make  up  five  minutes  between  White 
Post  and  Riverton,  a  distance  of  10  miles. 

Wh^n  the  train  passed  the  property  of  the 
plaintiff  at  Success,  It  was  rimnlng  upgrade 
at  the  rate  of  30  miles  an  hour,  double  its 
schedule  speed,  and  laboring  yery  hard.  The 
two  engines  were  throvtring  out  an  unusual 
quantity  of  sparks  and  cinders,  and  there 
was  a  high  wind  blowing  directly  from  the 
engines  in  the  direction  of  the  plaintiff's 
property. 

The  question  presented  is,  would  the  jury, 
from  the  facts  stated,  have  been  Justified  in 
drawing  the  conclusion  that  the  defendant 
company  was  operating  its  engines  negli- 
gently? 

The  defendant  insists  that  the  speed  of  its 
train  was  not  negligence  per  se,'  and  that  in 
regulating  such  speed  it  was  under  no  obli- 
gation to  take  cognizance  of  the  diyness  of 
the  season,  the  strength  and  direction  of  the 
wind,  the  danger  to  the  plaintiff's  proi)erty, 
nor  any  of  the  surrounding  conditions  and 
circumstances  which  increased  the  danger  to 
others  from  fire  thrown  out  by  Its  engines; 
that,  if  such  obligations  were  imposed,  the 
regular  operation  of  railroads  would  be  im- 
possible. 

This  position  is  not  reasonable,  and  is  not 
sustained  by  authority.  It  is  a  well-settled 
principle  of  law  that  care  In  doing  any  par- 
ticular act  must  be  exercised  in  proportion 
to  the  danger  attending  the  act.  Mere  rate 
of  speed,  though  unusual.  Is  not  negligence 
per  se.  But  taken  in  connection  with  other 
circumstances  rate  of  speed  may  be  danger- 
ous, and  a  dangerous  rate  of  speed  Is  negli- 
gence. C.  &  O.  Ry.  Co.  y.  Clowes,  93  Va. 
189,  24  S.  E.  833.  In  this  case  Judge  Keith 
says:  "We  cannot  say,  as  a  matter  of  law, 
that  the  mere  rate  of  speed  is  negligence,  al- 
though it  may  be  unusual.  It  is  true  that 
'negligence'  is  a  relative  term;  that  what 
may  be  negligence  under  one  condition  of 
facts  would  not  only  not  be  negligence,  but 
the  highest  prudence,  under  a  different  condi- 
tion of  facts.  The  question  for  the  Jury  al- 
ways is,  was  the  act,  taken  in  connection 
with  all  of  its  attending  drcmnstances,  neg- 
ligent?' 

It  cannot  be  doubted  that  it  is  the  duty 
of  a  railway  company  to  exercise  every  rea- 
sonable precaution  to  avoid  injury  to  others 
by  scattering  fire  along  its  right  of  way.  It 
is  equally  clear,  upon  principle  and  authori- 
ty, that  when  the  danger  of  doing  such  injury 
is  increased  by  the  nearness  of  wooden  build- 
ings to  its  track,  the  accumulation  of  com- 
bustible material,  either  on  its  own  or  the 
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adjoloing  land,  tbe  dryness  of  the  season, 
and  the  direction  of  high  winds,  greater  cau- 
tion is  required  tlian  is  necessary  when  snch 
conditions  do  not  prevail.  While  ordinary 
care  requires  the  employes  of  a  railway  com-^ 
pany  to  recognize  such  conditions  for  the 
purpose  of  ayoiding,  as  far  as  possible,  in- 
jury to  others,  such'  care  is  to  be  exercised 
while  at  the  same  time  giving  due  considera- 
tion to  the  interest  of  the  railway  service  and 
the  duty  of  the  company  to  its  patrons  and 
the  public.  Thompson  on  Negligence,  i  2268; 
Elliott  on  Railroads,  %  1228. 

In  the  section  just  cited  from  Elliott  on 
Railroads,  the  law  la  stated  thus:  *lt  is  a 
w^l-settled  principle  that  care  in  doing  any 
particular  act  must  be  exercised  in  propor- 
tion to  the  danger  attending  the  act  Where 
the  doing  of  any  particular  act  is  attended 
with  unusual  hazards,  unusual  care  must  be 
exercised,  but,  where  the  performance  of  the 
act  is  attended  with  only  ordinary  hazards,  a 
less  degree  of  care  is  required.  These  prin- 
ciples have  frequently  been  applied  in  rail- 
way fire  cases,  for  the  circumstances  under 
which  fires  are  likely  to  occur  and  do  occur 
are  so  varied  that  this  degree  of  care  must 
necessarily  be  employed.  In  proportion  as 
the  hazards  increase,  there  should  be  a  cor- 
responding increase  in  the  care  exercised. 
Thus,  it  has  been  held  that  it  is  the  duty 
of  a  railway  company,  in  an  unusually  dry 
season,  when  all  inflammable  material  is  like 
tinder  and  liable  to  be  set  on  fire  from  the 
smallest  spark,  to  exercise  greater  precaution 
and  care  than  in  wet  or  damp  seasons.  So, 
when  the  wind  Is  blowing  directly  fron^  an 
engine  towards  wooden  buildings  or  com- 
bustible material,  greatei:  precautions  may 
be  required;  and  when  a  train  Is  running 
through  a  densely  populated  country  or  vil- 
lage, where  there  are  a  great  number  of 
buildings  exposed  to  the  hazards  of  fire, 
greater  precaution  must  generally  be  exer- 
cised than  Is  necessary  when  running 
through  the  country,  where  there  are  no 
buildings.  Unusual  precautions  are  not  re- 
quired, such  as  the  purchase  and  use  of 
tarpaulins  or  other  similar  means  to  protect 
against  fire." 

This  statement  of  the  law  is  fully  sus- 
tained by  the  adjudicated  cases.  Marvin  v. 
Chicago,  etc.,  R.  R.  Co.,  79  Wis.  140,  47  N. 
W.  1123,  11  L.  R.  iu  506;  Pittsburg,  etc.,  R. 
R.  Co.  V.  Noel,  77  Ind.  110;  Fero  v.  Buffalo 
A  State  Line  R.  Co.,  22  N.  Y.  209,  78  Am. 
Dec.  178;  Riley  v.  Chicago,  M.  &  St  P.  Ry. 
06.,  71  Minn.  425,  74  N.  W.  171. 

The  case  last  cited  was  an  action  for  dam- 
ages caused  by  fire  scattered  from  one  of 
defendant's  locomotives.  It  appeared  that 
the  country  was  unusually  dry,  and  vege- 
tation very  Inflammable,  particularly  along 
that  part  of  the  defendant's  road  where  the 
fire  in  question  occurred;  also,  that  on  the 
occasion  there  was  a  very  high  wind.  Up- 
mi  review,  the  Supreme  Court  of  Minnesota 


held  that  It  was  not  error  to  instruct  the 
Jury  that  "ordinary  care"  was  a  relative 
term,  and  depended  on  circumstances  and 
conditions;  that  in  passing  upon  the  man- 
agement of  defendant's  engine  they  were  to 
consider  the  conditions  then  prevailing,  such 
as  the  dryness  of  the  grasses,  stubble,  and 
other  vegetation  near  the  track,  and  the 
speed  and  direction  of  the  wind;  but,  on  the 
other  hand,  they  must  give  due  consideration 
to  the  necessities  of  the  railway  service,  and 
the  duty  of  the  defendant  to  its  patrons  and 
the  public. 

In  the  case  at  bar,  as  already  seen,  a 
freight  train  of  the  defendant  with  a  load 
too  great  for  one  engine  was  speeding  by  the 
property  of  the  plaintiff  at  the  rate  of  30 
miles  an  hour — ^twice  the  speed  contemplated 
by  its  schedule — and  emitting  an  unusual 
quantity  of  sparks  and  cinders.  There  can 
be  no  question  that  the  harder  an  engine  is 
worked,  the  more  sparks  and  cinders  it  will 
discharge.  The  danger  of  fire  Is  therefore 
necessarily  augmented  by  the  speed  of  a 
train,  especially  when  It  is  pulling  upgrade, 
as  It  was  here.  At  this  time  the  property 
of  the  plaintiff  was  gn^eatly  exposed  to  dan- 
ger by  reason  of  its  nearness  to  the  rail- 
road, the  dryness  of  the  season,  and  a  strong 
wind  blowing  directly  to  It  from  fhe  passing 
engines.  The  burden  was  on  the  demurrant 
to  show  the  exercise  of  reasonable  care  In 
the  operation  of  its  train  and  engines.' 

It  does  not  appear  that  the  speed  adopt- 
ed, particularly  in  view  of  the  prevailing 
conditions,  was  a  necessity  to  the  railway 
service,  or  a  duty  owed  by  the  defendant  to 
its  patrons  or  the  public.  This  was  an  or- 
dinary freight  train,  and  not  one  word  is 
offered  In  explanation  of  the  high  rate  of 
speed  at  which  it  was  moving.  The  fire  was 
set  out  by  the  engines  of  the  defendant,  and 
It  was  for  the  Jury  to  say  whether  or  not 
the  act  taken  in  connection  with  all  the  at- 
tending conditions  and  circumstances,  was 
the  result  of  a  negligent  operation  of  its 
engines  by  the  employes  of  the  defendant 
A  consideration  of  this  question  was  with- 
drawn from  the  Jury  by  the  demurrer  to  the 
evidence,  and  we  are  unable  to  say  that  they 
would  not  have  been  Justified  in  finding  a 
verdict  for  the  plaintiit. 

Sundry  exceptions  were  taken  during  the 
progress  of  the  trial  to  the  action  of  the  cir- 
cuit court  in  admitting  certain  evidence  of- 
fered on  behalf  of  the  plaintiff,  and  in  re-  * 
fusing  to  strike  out  certain  answers  of  the 
witness  Robert  Grigsby  on  his  cross-exam- 
ination. In  the  view  we  have  taken  of  the 
case,  it  Is  unnecessary  to  pass  upon  these 
exceptions,  for.  If  their  solution  were  in 
favor  of  the  defendant  company,  it  could 
not  alter  the  conclusion  we  have  reached. 

For  these  reasons  the  Judgment  of  the  elr^ 
cult  court  must  be  affirmed. 

WHITTLS,  J.»  absent 
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a03  Va.  691) 

STEVENSON  ▼.  LBVINSON. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

9,  1905.) 

AFPBAIi   AND    EBBOB — BSCOBD — ^NSW    TBIAL. 

It  cannot  be  held  that  the  court  erred  In 
granting  a  new  trial,  a  ground  of  the  motion 
therefor  being  misdirectiau  of  the  jury,  and  the 
instructiona  not  being  in  the  record. 

Appeal  from  Circuit  Court  of  City  of  New- 
port News. 

Suit  by  one  SteVenson  against  Max  Levin- 
son.  Judgment  for  defendant  Plaintiff 
brings  error.    Affirmed. 

A.  C.  Garrett  and  Jno.  W.  Friend,  for 
plaintiff  in  error.  Lett  &  Massle,  for  defend- 
ant in  error. 

\ 

KEITH,  P.  Stevenson  brought  suit  in  the 
circuit  court  of  the  city  of  Newport  News  to 
recover  damages  for  an  injury  received  by 
him,  due,  as  he  alleges,  to  the  negligence  of 
Max  Levinson.  After  the  evidence  was  intro- 
duced, the  court  gave  certain  instructions, 
and  the  case  was  submitted  to  the  Jury, 
which  found  a  verdict  in  favor  of  Stevenson 
for  $650.  Thereupon  the  defendant  moved 
the  court  to  set  aside  the  verdict  as  being 
contrary  to  the  law  and  the  evidence,  and 
because  of  misdirection  on  the  part  of  the 
court 

The  verdict  was  set  aside  and  a  new  trial 
awarded,  to  which  action  of  the  court  the 
plaintiff  excepted,  and  made  the  evidence 
part  of  the  record  by  a  bill  of  exceptions. 
There  was,  however,  no  exception  to  the  In- 
structions given  and  refused  by  the  court 

At  a  subsequent  term  the  case  was  sub- 
mitted to  a  Jury,  and,  the  plaintiff  not  In- 
troducing any  testimony,  a  verdict  was  found 
for  the  defendant,  upon  which  the  court  en- 
tered Judgment,  and  the  case  Is  now  before 
us  for  review  upon  the  bill  of  exceptions  tak- 
en at  the  first  trial  to  the  action  of  the  court 
setting  aside  the  verdict 

One  of  the  grounds  upon  which  the  court 
was  asked  to  set  aside  that  verdict  was  that 
it  had  misdirected  the  Jury.  As  the  Instruc- 
tions given  are  not  before  us,  we  cannot  say 
that  the  court  erred  In  setting  aside  the  ver- 
dict upon  this  ground.  The  presumption  is 
in  favor  of  the  propriety  of  the  court's  ac- 
tion. 

"The  Judgment  of  a  court  of  competent 
Jurisdiction  is  always  presumed  to  be  right 
until  the  contrary  is  shown,  and  a  party  in 
an  appellate  court,  alleging  error  In  the  court 
below,  must  show  it  in  the  regrular  way,  or 
the  presumption  in  favor  of  its  correctness 
must  prevail.*'  Burks,  J.,  In  Harman  v. 
Lynchburg,  33  Qrat.  43;  Dove  v.  Common- 
wealth, 82  Va.  305;  Rlely,  J.,  In  Shlpman  v. 
Fletcher,  91  Va.  487,  22  S.  E.  45a 

In  Rocky  Mt  Loan  &  Tr.  Co.  v.  Price,  103 
Va.  — ,  49  S.  E.  73,  it  appears  that  "one  of 
the  gn^ounds  for  setting  the  verdict  aside  was 
misdirection  of  the  Jury,  and  the  Instructions 


given  are  not  in  the  record.  This  court  [said 
Judge  Harrison]  cannot,  in  the  absence  of 
the  instructions,  assume  that  they  were  free 
from  objection,  or  pass  at  all  upon  that 
ground  for  /letting  the  verdict  aside.*' 

We  are  bound  down,  therefore,  to  the  con- 
clusion that  the  circuit  court  committed  no 
error  In  setting  aside  thb  verdict  of  the  Jury. 

Upon  the  second  trial  no  evidence  was  in- 
troduced by  the  plaintiff,  and  the  verdict  of 
the  Jury  was  for  the  defendant  In  this,  of 
course,  there  was  no  error. 

Upon  the  whole  case,  the  Judgment  Is  af- 
firmed. 


(108  Va.  586) 

INTERSTATE  COAL  &  IRON  CO.  v.  COM- 
MONWEALTH. 

(Supreme  Court  of  Appeals  of  VirgUila.    March 

9,  1905.) 

TAXATION— HINEBAL  LAND&— ASSKSSICENT  AS 
UNDBB  IMPBOVEHENT. 

Under  Laws  1902-04,  p.  820,  c.  217,  pro- 
viding for  the  assessment  every  two  years  of 
mineral  lands  at  their  fair  cash  value:  First, 
of  such  portion  of  each  tract  which  ia  improved 
and  under  development ;  second,  of  the  improve- 
ments, fixtures,  and  madiinery  on  each  tract; 
and,  third,  the  area  and  fair  cash  value  of  such 
portion  of  each  tract  as  shall  not  be  under  de- 
velopment— the  portion  of  a  tract  underlaid 
with  coal  is  to  be  assessed  as  under  improve- 
ment where  coal  mines  have  been  opened  on  it. 
and  not  such  portion  merely  as  will  be  deprived 
of  coal  within  the  next  two  years. 

Error  to  Circuit  Court,  Wise  County. 
-Proceeding  by  the  Interstate  Goal  &  Iron 
Company  against  the  commonwealth  to  cor- 
rect an  assessment  There  was  an  advorse 
Judgment,  and  the  company  brings  error. 
Affirmed. 

Bullitt  it  Kelley,  for  plaintiff  in  error.  The 
Attorney  General  and  W.  W.  Q.  Dotson,  for 
the  Commonwealth. 

KEITH,  P.  The  Interstate  Goal  &  Iron 
Company  Is  the  owner  of  a  tract  of  coal 
land  lying  in  Wise  county,  containing  1,470 
acres.  In  the  year  1903  the  commissioner 
of  the  revenue  assessed  one-half  of  this  land, 
785  acres,  as  being  under  development  at 
the  sum  of  $200  per  acre — a  total  valuatloc 
of  $147,000 — ^and  the  remainder  at  $20  per 
acre,  amounting  to  $14,714.80. 

On  the  9th  of  December,  1908,  the  coal  and 
iron  company,  having  given  the  common- 
wealth's attorney  of  Wise  county  proper  no- 
tice, made  motion  before  the  circuit  court 
to  correct  this  assessment,  and  to  assess  only 
65  acres  thereof  as  under  Improvement 

The  case  came  on  to  be  heard,  and  it 
appeared  from  the  evidence  that  only  421 
acres  of  the  tract  was  underlaid  with  coal, 
and  that  only  about  65  acres  thereof  will  be 
mined  within  the  next  two  years;  that  $200 
per  acre  is  a  fair  valuation  of  that  portion 
of  the  land  which  should  be  considered  as 
under  improvement,  that  the  coal  company 
has  iq>on  the  land  200  coke  ovens,  which. 
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together  with  the  buildings,  machinery,  and  f 
other  structures,  are  assessed  to  the  Virginia 
Iron,  Goal  &  Coke  Company,  the  lessee  of 
the  Interstate  Coal  &  Iron  Company;  that 
the  coal  ^In  upon  the  land  will  produce 
about  8,000  tons  of  coal  per  acre,  and  that 
the  Interstate  Coal  &  Iron  Company  receives 
as  royalty  upon  the  coal  10  cents  per  ton, 
making  about  $800  per  acre  which  it  will 
receive  for  every  acre  of  coal  which  shall 
be  mined;  that  about  one-third  of  the  coal 
mined  from  said  property  Is  shipped  as  coal; 
and  that  the  balance  Is  made  into  coke;  and 
that  various  other  companies  which  make 
about  the  same  proportion  of  coke  and  coal 
have  been  assessed  In  Wise  county  as  hav- 
ing about  two  acres  of  land  under  improve- 
ment for  each  coke  oven  owned  by  such 
company.  Andr  thereupon,  "the  court  being 
of  opinion  that.  In  order  to  determine  how 
much  land  Is  under  Improvement,  It  Is  right 
to  consider  the  number  of  coke  ovens  being 
operated  on  the  property,  and  the  output  of 
coal  therefrom,  and  that  to  consider  two 
acres  as  under  Improvement  for  each  coke 
oven,  where  two-thirds  of  the  coal  Is  made 
into  coke,  is  a  fair  way  to  estimate  the 
quantity  of  land  under  Improvement,  and 
being  further  of  opinion  that  all  such  com- 
panies ought  to  be  taxed  ratably,  upon  the 
basis  of  the  number  of  coke  ovens  operated 
by  each,  and  the  output  made  by  them, 
respectively,  it  Is  therefore  considered  by 
the  court  that  421  acres  of  the  said  land — 
this  being  all  thereof  which  carries  the 
coal — should  be  considered  as  under  Improve- 
ment; and  it  is  further  considered  by  the 
court  that  the  said  assessment  be  corrected, 
and  that  421  acres  of  the  said  land  be  as- 
sessed at  $200  per  acre,  and  that  the  bal- 
ance of  the  land,  to  wit,  1,049.74  acres,  be 
assessed  at  $20  per  acre,  and  that  the  taxes 
be  extended  upon  this  corrected  assessment" 

Thereupon  the  Interstate  Coal  &  Iron  Com- 
pany appealed  to  this  court,  and  assigns  as 
error  the  ruling  of  the  court  that  421  acres 
of  its  land  should  be  considered  as  under 
improvement,  instead  of  holding  that  only 
65  acres  should  be  considered  as  under  im- 
provement, and  be  assessed  at  $200  per 
acre. 

The  assessment  was  made  under  an  act  en- 
titled "An  act  to  provide  for  the  separate 
and  special  assessment  of  taxes  on  mineral 
lands  and  on  the  Improvements,  fixtures  and 
machinery  thereon,"  approved  May  13,  1003 
(Laws  1902-4,  p.  320,  c.  217),  which  is  as 
follows: 

"Section  1.  Be  It  enacted  by  the  General 
Assembly  of  Virginia,  as  follows:  The  sev- 
eral commissioners  of  the  revenue  In  this 
state  shall  on  or  before  the  first  day  of  Au- 
gust nineteen  hundred  and  three,  and  every 
second  year  thereafter  on  or  before  the  fif- 
teenth day  of  May,  specially  and  separately, 
assess  at  the  fair  cash  value  all  mineral 
lands,  and  the  Improvements,  fixtures  and 
machinery  thereon,  withUi  their  respective 


districts  separately  from  other  lands  charged 
thereon,  and  shall  extend  the  taxes  upon 
said  lands,  Improvements,  fixtures  and  ma- 
chinery, assessed  as  aforesaid,  at  the  rate 
fixed  by  law  upon  tangible  property. 

"Sec.  2.  The  commissioner.  In  assessing 
mineral  lands,  shall  set  forth  upon  the  land 
book,  first,  the  area  and  the  fair  cash  value 
thereof,  first  of  such  portion  of  each  tract 
which  Is  Improved  and  under  development; 
second,  the  fair  cash  value  of  the  improve- 
ments, fixtures  and  machinery  upon  each 
tract;  and,  third,  the  area  and  the  fair  cash 
value  of  such  portion  of  each  tract  as  shall 
not  be  under  development  If  the  surface 
of  the  land  Is  held  by  one  person,  and  the 
coal,  Iron,  minerals,  mineral  water,  gas  or 
oils  under  the  surface  be  held  by  another 
person,  the  estate  therein  of  each,  and  the 
relative  fair  cash  value  of  their  respective 
Interests  shall  be  ascertained  by  the  commis- 
sioner. If  the  surface  of  the  land  and  the 
coal,  iron,  minerals,  mineral  waters,  gas  or 
oils  under  the  surface  be  owned  by  the  same 
person,  the  commissioner  shall  ascertain  the 
fair  cash  value  of  the  land,  Inclusive  of  the 
coal,  Iron,  minerals,  mineral  waters,  gas  or 
oils,  and  assess  the  same  at  such  ascertained 
value." 

It  appears  from  the  act  that  the  commis- 
sioners of  revenue  are  required  on  the  1st 
day  of  August,  1903,  and  every  second  year 
thereafter,  on  or  before  the  15th  day  of  May, 
to  assess  all  mineral  lands  at  their  fair  cash 
value:  First  of  such  portion  of  each  tract 
which  is  "improved  and  under  development"; 
and,  secondly,  of  the  improvements,  fixtures, 
and  machinery  upon  each  tract;  and,  third, 
the  area  and, fair  cash  value  of  such  portion 
of  each  tract  as  shall  not  be  under  develop- 
ment 

What  is  the  meaning  of  the  words  "im^ 
proved  and  under  development*'  as  used  In 
the  statute?  It  is  evidently  something  dif- 
ferent from  "improvements,  fixtures  and 
machineiy."  According  to  the  appellant 
only  so  much  of  the  land  as  will  be  deprived 
of  Its  coal  within  the  next  two  years  after 
the  assessment  can  be  considered  as  under 
improvement  while  the  court  was  of  opin- 
ion that,  by  opening  the  mines  upon  the 
lands,  the  cash  value  of  the  entire  body  of 
land  underlaid  with  coal  was  enhanced, 
and  took  as  an  index  by  which  the  extent 
of  the  improvement  was  to  be  measured  the 
number  of  coke  ovens  in  operation.  At  the 
end  of  two  years,  if  the  coal  under  65  acres 
shall  have  been  exhausted,  that  area  ought 
to  be  deducted  from  the  aggregate  of  the 
mineral  lands  under  improvement,  the  result 
of  which  will  be  that  the  owners  of  mineral 
lands  will  pay  taxes  upon  the  fair  cash  value 
of  the  land,  inclusive  of  the  coal,  iron,  and 
minerals,  as  the  statute  directs,  and  will  at 
the  end  of  each  period  of  two  years  be  re- 
lieved from  taxation  upon  that  land  from 
which  the  coal  has  been  taken. 

The  statute  fixes  no  other  standard  than 
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that  the  commissioner  shall  ascertain  its 
fair  cash  value,  and  there  is  no  evidence 
to  show  that  the  mode  adopted  by  the  com- 
missioner and  by  the  court  Is  not  In  itself 
proper,  or  which  suggests  to  this  court  a 
more  fair  and  just  method  of  reaching  the 
object  at  which  the  statute  alms. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 


(103  Va.  «94) 

CHADDUOK  T.  BURKEL 

(Supreme  Oourt  of  Appeals  of  Virginia.    Mardi 

9,  1905.) 

PUBLIC  OmOERS  —  APPOINTMENT  ~  POWKB  OF 
dOUSTS— STATUTORY  PBOVIBIONS— VA0ANCIS8 
—HOLDING  OVEB  AITEB  EXPIRATION  OF  TERM. 

1«  A  court  has  no  inherent  power  to  appoint 
to  office,  and  a  statute  conferring  the  power 
must  be  strictly  pursued. 

2.  Under  Acts  1902-04,  p.  742,  c.  482,  |  95 
[Va.  Code  1904,  p.  59],  which  provides  that  each 
county  judge  shall,  on  the  recommendation  of 
the  board  of  supervisors,  appoint  a  superintend- 
ent of  the  poor,  and  which  declares  that  the 
judge  may  reject  the  recommendation,  and,  un- 
less the  board  recommends  another  person  with- 
in 30  days,  he  shall  fill  the  office  by  his  own  ap- 
pointment, an  appointment  by  a  jhdge,  made  m 
the  same  order  which  rejects  a  recommendation 
of  the  board,  is  void. 

3.  Acts  1902>04,  p.  745,  c.  482,  §  106  [Va. 
Code  1904,  p.  62],  which  provides  that  when  a 
vacancy  occurs  in  any  county  office  the  same 
shall  be  filled  by  the  court  or  judge  thereof,  has 
reference  alone  to  vacancies  occurring  during 
the  term  of  an  office  by  death,  resignation,  re- 
moval, and  the  like,  and  does  not  contemplate 
the  filling  of  an  office  for  the  ensuing  term  on 
the  expiration  of  the  preceding  term,  where  the 
incumbent  holds  the  office  for  a  fixed  term  and 
until  his  successor  has  qualified. 

4.  A  circuit  court  has  no  authority,  under 
Act  I>ecember  18.  1903,  as  amended  by  Act 
March  15,  1904  [Va.  Code  1904,  p.  59,  |  95], 
which  provides  that  each  circuit  court,  on  a  rec- 
ommendation of  the  board  of  supervisors,  shall 
in  November,  1907,  and  every  fourth  year  there- 
after, or  at  any  time  before  or  after  November, 
1907,  in  case  a  vacancy  exists,  appoint  a  super- 
intendent of  the  poor,  to  appomt  before  Novem- 
ber, 1907,  a  superintendent  of  the  poor  to  suc- 
ceed the  incuijiDent  holding  over  after  the  expi- 
ration of  bis  term  ending  January  1, 1904. 

Error  to  Circuit  Comrt,  Culpeper  County. 

Petition  for  mandamus  by  Roy  0.  Burke 
to  require  John  M.  Chadduck  to  surrender  an 
office.  There  was  a  Judgment  awarding  a 
peremptory  writ,  and  defendant  brings  error. 
Reversed. 

Grimsley  &  Miller  and  Jeffries  St  Lawless, 
for  plaintiff  In  error.  Barbour  &  Rlzey,  for 
defendant  In  error. 


HARRISON,  J.  This  writ  of  error  brings 
before  us  a  controversy  over  the  office  of 
superintendent  of  the  poor  of  Culpeper  coun- 
ty. By  the  Judgment  of  the  lower  court  a 
peremptory  writ  of  mandamus  was  award- 
ed, requiring  the  plaintiff  in  error  to  surren- 
der the  office  in  question,  together  with  all 
uf  the  property  held  in  connection  therewith, 
to  the  defendant  In  error.    The  correctness 


of  this  conclusion  Is  the  subject  for  our  con- 
sideration. 

It  appears  that  John  M.  Chadduck,  the 
plaintiff  iB  error,  had  held  the  office  in  con- 
troversy for  several  terms  Immediately  pre- 
ceding this  litigation.  Under  the*  law  as  It 
was  prior  to  the  adoption  of  the  present 
constitution,  the  term  of  office  of  superin- 
tendent of  the  poor  began  on  the  1st  day  of 
July  and  expired  with  the  30th  day  of  June 
four  years  thereafter.  The  last  term  for 
which  Chadduck  had  been  appointed  would 
have  expired  with  the  30th  day  of  June^ 

1903,  but  under  the  new  Oonstitutlon  the 
term  of  this  office,  like  others,  was  made  to 
begin  on  the  1st  day  of  January,  1904^  and, 
in  order  to  meet  the  change,  section  11  of 
the  schedule  [Va.  Code  1904,  p.  cclxxvl]  pro- 
vided that  all  county  officers. and  their  suc- 
cessors who  were  In  office  when  the  Consti- 
tution went  into  effect  should  hold  their 
respective  offices,  and  discharge  their  respect- 
ive duties,  and  exercise  the  respective  powers 
thereof  until  January  1,  1904.  Section  17 
of  the  schedule  provided  [Va.  Code  1904,  p. 
cclxxviii]  that  all  officers  whose  terms  of  of- 
fice are  extended  by  this  schedule,  who  are  re- 
quired by  law  to  give  bond,  shall,  prior  to 
the  expiration  of  the  terms  for  which  .th^ 
were  originally  chosen,  enter  into  a  new 
bond,  with  like  conditions,  for  the  faithful 
performance  of  their  duties  for  the  extended 
term,  and  until  their  successors  shall  have  been 
duly  chosen.  Section  33  of  the  Constitution 
[Va.  Code  1904,  p.  ccxv]  provides  that  all 
officers  elected  or  appointed  shall  continue 
to  discharge  the  duties  of  their  offices,  after 
the  terms  to  same  have  expired,  until  their 
successors  have  qualified. 

The  plaintiff  In  error  executed  the  new 
bond  as  required,  and  hence,  under  the  pro- 
visions mentioned,  his  regular  term,  which 
would  have  expired  with  June  30,  1903,  was 
extended  to  the  1st  day  of  January,  1904; 
and  he  was  authorised  to  discharge  the  duties 
of  his  office  until  his  successor  had  been  duly 
chosen  and  had  qualified. 

The  provision  for  filling  this  office  when  It 
should  expire  on  the  Ist  day  of  January, 

1904,  is  found  In  section  95  of  an  act  passed 
by  the  General  Assembly  on  the  18th  day  of 
December,  1903.  Acts  1902-04,  p.  742,  c 
482  [Va.  Code  1904,  p.  59].  It  is  there  pro- 
vided that  each  county  Judges  upon  the  rec- 
ommendation of  the  board  of  supervisors  of 
each  county  in  which  he  holds  court,  shall, 
between  the  passage  of  the  act  and  the  1st 
day  of  January,  1904,  appoint  for  each  county 
In  which  he  holds  his  oourt  one  superintend- 
ent of  the  poor.  It  Is  further  provided  that 
the  Judge  may.  If  he  thinks  proper,  reject 
the  recommendation;  and,  unless  the  board 
recommends  another  person  suitable,  In  his 
opinion,  for  the  office,  within  30  days  after 
the  recommendation  has  been  rejected,  ha 
shall  fill  the  office  by  his  own  appointment 
in  term  or  in  vacation. 

On  the  8Ut  day  of  December,  1903|  the 
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board  'Of  Bnpenrlsors  recommended  for  ap- 
pointment as  superintendent  of  the  poor  Boy 
O.  Burke,  the  defendant  In  wror,  for  the 
term  of  four  years  commencing  January  1, 
11K)4.  On  the  11th  day  of  January  the  judge 
rejected  this  recommendation,  spreading,  as 
required,  his  reasons  therefor  upon  the  order 
book  of  his  court,  and  proceeded  by  the  same 
order,  without  any  further  recommendation 
by  the  board,  to  appoint  the  piaintifC  in 
error  for  the  four-year  tenn  beginning  Janu- 
ary 1,  1904.  A  court  has  no  original  or  in- 
herent iiower  to  appoint  to  office.  Its  sole 
power  to  perform  the  act  is  derived  from  the 
Legislature.  The  statute  conferring  the  pow- 
er must  theiefore  be  strictly  pursued  when 
the  power  is  exercised.  It  is  manifest  that 
the  appointment  made  by  the  county  judge 
was  void,  and  of  no  effect,  because  of  ihsi 
failure  to  observe  the  requirement  of  the 
statute,  which  was  mandatory,  providing 
that  he  should  make  the  appointment  on  the 
recommendation  of  the  board  of  supervisors, 
unless  the  board  should  fail  to  recommend  a 
person,  in  his  judgment  suitable,  for  80  days 
after  his  rejection  of  the  preceding  recom- 
mendation, in  which  latter  case  alone  had  he 
the  power  to  fill  the  office  by  his  own  ap- 
pointment 

But  it  is  further  contended  that  after  the 
Ist  day  of  January,  1904,  the  period  to  which 
the  term  of  this  office  was  extended  by  the 
Constitution,  no  appointment  having  been 
made  by  the  county  judge  for  the  next  en- 
suing term,  there  existed  a  vacancy  in  the 
office,  which  the  judge  was  authorized  to  fill 
under  section  106  of  the  act  of  December  18, 
1903  (Acts  1902-04,  p.  745,  c.  482  [Va.  Ck)de 
1904,  p.  02]),  which,  so  far  as  needful  here, 
provides  that,  when  a  vacancy  occurs  in  any 
county-  office^  the  same  shall  be  filled  by  the 
court  of  the  county  in  which  it  occurs,  or  the 
judge  thereof  in  vacation.  The  term  of 
office  of  any  person  appointed  under  this  sec- 
tion shall  commence  as  soon  as  he  shall 
qualify,  and  continue  for  the  unexpired  term 
of  such  office. 

It  is  said  that  the  word  "vacancy,"  as  ap- 
plied to  an  office,  has  no  technical  meaning; 
that  an  office  is  vacant  or  not,  according 
to  whether  it  Is  occupied  by  one  who  has  a 
legal  right  to  hold  it,  and  to  exercise  the 
powers  and  perform  the  duties  pertaining 
thereto.  A  vacant  office  is  one  vrlthout  an 
incumbent.  Vacancy  in  office  is  one  thing 
and  term  is  another.  An  office  may  be  va- 
cant and  filled  many  times  during  a  term 
of  four  years,  but  it  cannot  become  vacant 
at  the  end  of  a  term  where  the  Incumbent 
is  authorized  to  hold  over,  for  the  instant  the 
successor  is  duly  appointed  and  has  qualified 
he  becomes  entitled  to  the  office,  and  there 
has  been  no  hiatus  at  all.  So  long,  there- 
fore, as  an  office  is  supplied  with  an  incum- 
bent in  the  manner  provided  by  the  Consti- 
tution or  law,  who  is  legally  qualified  to  ex- 
ercise the  powers  and  perform  the  duties 
which  appertain  to  it,  the  office  is  not  va- 
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cant  Section  106  of  the  act  under  consid- 
eration contemplates  and  has  reference  alone 
to  vacancies  occurring  during  the  term  of 
an  office  by  death,  resignation,  removal,  and 
the  like.  It  does  not  refer  to  or  contemplate 
the  dlling  of  an  office  for  the  ensuing  term 
upon  the  expiration  of  the  preceding  term. 
That  was  fully  provided  for  by  section  95 
of  the  same  act»  which  has  already  been 
adverted  to. 

The  regular  term  of  the  plaintiff  in  error 
expired,  under  the  law,  on  the  Ist  day  of 
January,  1904^  but  he  was  just  as  fully 
authorized  by  law  to  hold  the  office  and 
exercise  the  powers  and  perform  the  duties 
appertaining  to  it  after  that  time,  until  his 
successor  had  been  duly  appointed  and  quali- 
fied, as  he  was  before  the  expiration  of  his 
regular  term.  Indeed,  the  period  between 
the  exphration  of  his  term  and  the  qualifica- 
tion of  his  successor  is  as  much  a  part  of 
the  incumbent's  term  of  office  as  the  fixed 
statutory  period,  when  the  law  provides  that 
he  shall  hold  until  his^successor  qualifies. 

As  said  in  a  Oalifornia  case,  the  plaintiff 
in  error  has,  tmder  the  law,  "a  fixed  term  and 
a  contingent  term."  He  holds  absolutely 
for  the  full  period  of  his  regular  term,  and 
contingently  after  that  until  his  successor 
is  appointed  and  qualified.  It  is  said  that 
the  law  abhors  vacancies  in  public  offices, 
and  that  great  precautions  are  taken  to 
guard  against  their  occurrence.  Hence  it  is, 
no  doubt,  that  we  find  so  generally  adopted 
the  provision  that  an  Incumbent  shall,  at 
the  end  of  his  term,  continue  to  hold  the 
office  afld  exercise  its  powers  and  perform 
its  duties  until  his  successor  has  been  duly 
apiK)inted  and  qualified.  And  also  the  stat- 
utory provisions  .  for  filling  vacancies  oc- 
curring during  a  term,  which  are  emergen- 
cies often  requiring  prompt  action.  Such 
provisions  are  founded  upon  necessity,  to  pre- 
vent vexatious  embarrassments  in  the  pub- 
lic service.  As  far  as  our  investigation  has 
gone,  the  great  weight  of  authority  upholds 
the  view  that,  wherever  the  law  provides  for 
an  incumbent  holding  over  until  his  successor 
has  been  appointed  and  qualified,  there  is 
no  vacancy  in  the  office  at  the  expiration  of 
the  fixed  term.  Ex  parte  Lawhome,  18 
Grat  85;  Ex  parte  Meredith,  33  Grat  119, 
122,  36  Am.  Rep.  771;  Mechem  on  Pub.  Offi- 
cers, I  126  et  seq.;  Throop  on  Pub.  Officers, 
I  308  et  seq.;  Tappan  v.  Gray,  9  Paige  (N. 
T.)  507;  People  v.  Van  Home,  18  Wend.  (N. 
Y.)  515;  State  v.  Harrison,  113  Ind.  434,  16 
N.  E.  384,  3  Am.  St  Rep.  663;  People  v. 
Ward,  107  Oal.  236^  40  Pac.  538;  Smith  v. 
Askew,  48  Ark.  82,  2  S.  W.  349;  Baxter  v. 
Latimer,  116  Mich.  356,  74  N.  W.  726;  Kim- 
berlin  v.  State  (Ind.  Sup.)  29  N.  B.  773,  30 
Am.  St  Rep.  208,  14  L.  R.  A.  858;  People 
V.  Henderson  (Wyo.)  85  Pac  517,  22  L.  R. 
A.  754. 

The  case  of  Johnson  v.  Mahn,  77  Va.  265, 
is  cited  for  the  proposition  that  a  vacancy 
exists,  which  can  be  supplied  by  the  appoint- 
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ing  power  for  fllllDg  Tacanciea,  when  the 
incumbent  of  an  office  is  liolding  over,  by 
authority  of  law,  until  his  successor  qualifies. 
In  that  case  Judge  Richardson  does  employ 
language  justifying  this  contention;  but  its 
use  does  not  appear  to  have  been  necessary 
to  the  decision  of  the  question  there  involved, 
and  the  dictum  is  not  sound,  is  contrary  to 
the  current  of  authority,  and  cannot  be  fol- 
lowed as  a  precedent 

Upon  reason  and  authority  we  hold  that 
there  was  no  vacancy  in  the  office  of  superin- 
tendent of  the  poor  of  Culpeper  county  on 
the  11th  day  of  January,  1904;  that  the  Judge 
of  that  county  was  authorized  to  fill  under 
section  106  of  the  act  of  December  18,  1903; 
that  his  action  in  attempting  to  fill  the  of- 
fice was  void;  and  that  the  plaintiff  in  error 
continued,  as  the  incumbent  under  the  law, 
in  the  rightful  possession  of  the  office,  await- 
ing the  lawful  appointment  and  qualification 
of  his  successor. 

On  the  19th  day  of  April,  1904,  the  ckcult 
judge  of  Culpeper  county,  upon  the  recom- 
mendation of  the  board  of  supervisors,  en- 
tered an  order  appointing  the  defendant  in 
error,  Roy  O.  Burke,  to  fill  the  office  in  con- 
troversy. 

Under  the  provisions  of  the  schedule  of 
the  present  Constitution,  and  of  section 
3058b.  p.  1626,  of  Va.  Code  1904,  the  circuit 
courts,  created  by  the  Constitution,  succeed- 
ed to  all  the  power  that  the  county  courts 
bad  under  section  95  of  the  act  of  December 
18,  1903.  This  was  the  only  source  from 
which  the  circuit  court  derived  authority  to 
make  an  appointment  to  this  office.  'Section 
95  of  the  act  mentioned  was  amended  and  re- 
enacted  on  the  15th  of  March,  1904,  and  is 
now  found  as  section  95,  p.  59,  In  Va.  Code 
1904.  As  already  seen,  the  law  conferring 
the  power  of  appointment  upon  a  court  or 
the  Judge  thereof,  measures  and  limits  the 
extent  of  that  power.  We  must  therefore 
look  to  section  95,  as  amended  on  the  15th 
of  March,  190i,  for  the  authority  of  the  cir- 
cuit court  of  Culpeper  county  to  fill  the  office 
in  question  on  the  19th  day  of  April,  1904. 

It  seems  to  be  plain  from  section  95,  as 
amended,  that  the  only  power  conferred  up- 
on the  circuit  court,  or  the  Judge  thereof, 
with  respect  to  the  office  of  superintendent  of 
the  poor,  is  that  in  November,  1907,  he  shall, 
upon  the  recommendation  of  the  board  of 
supervisors,  appoint  a  suitable  person  to  fill 
the  office  for  the  ensuing  term  beginning 
January  1,  1908;  and  that  every  fourth  year 
thereafter  he  shall,  upon  such  recommenda- 
tion, again  appoint  for  the  next  ensuing  term. 
The  act  further  provides  that  at  any  time 
before  or  after  November,  1907,  the  court,  op 
Judge  thereof,  shall  fill  vacancies  that  may 
occur  in  the. office.  So  that  the  only  power 
the  circuit  court  or  the  Judge  thereof  had 
until  November,  1907,  touching  the  office  In 
question,  was  to  fill  any  vacancy  that  might 
occur  therein.  And,  inasmuch  as  no  vacancy 
existed  In  the  office  on  the  19th  day  of  April, 


1904,  the  order  appointing  Roy  0.  Burke  was 
Invalid,  and  of  no  effect 

Upon  the  whole  case  our  conclusion  Is  that 
John  M.  Ghadduck,  the  plaintiff  In  error,  is 
the  rightful  incumbent  of  the  office  of  super- 
intendent of  the  poor  of  Culpeper  county, 
holding  the  same  by  authority  of  law,  and 
that  his  term  cannot  be  disturbed  until  a  suc- 
cessor has  been  duly  appointed  and  qualified. 
In  view  of  the  high  testimony  borne  by  the 
record  to  his  experience,  fidelity,  and  efficien- 
cy, the  result  reached  cannot  be  regretted, 
so  far  as  the  welfare  of  the  public  service  is 
concerned. 

For  these  reasons  the  Judgment  complain- 
ed of  must  be  reversed,  and,  this  court  pro- 
ceeding to  enter  such  JiKlgment  as  the  lower 
court  ought  to  have  entered,  it  will  be«order- 
ed  that  the  writ  of  mandamus  prayed  for  by 
the  defendant  in  error  be  denied,  and  his  pe- 
tition dismissed. 

CARDWBIaL  and  WHITTLB,  JJ.,  absent 
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(Supreme  Court  of  Appeals  of  Virginia.    March 

9,  1905.) 
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Code  1887,  §  2502  [Va.  Code  1904.  p.  1272], 
provides  that,  when  a  husband  and  wife  have 
signed  a  writing  parporting  to  convey  real  es- 
tate, it  may  be  recorded,  and  shall  then  operate 
to  convey  the  wife's  right  of  dower.  In  a  suit 
to  subject  an  owner's  land  to  liens,  none  of 
which  were  superior  to  his  wife's  dower  right, 
a  decree  for  the  sale  of  the  land  was  made.  The 
wife  joined  the  commissioner  in  executing  a 
deed  to  the  purchaser,  reciting  that  the  wife 
relinquished  to  the  purchaser  her  rights  in  the 
premises.  The  deed  was  acknowledged  and  ad- 
mitted to  record.  The  wife  was  not  guilty  of 
any  fraud  whereby  the  purchaser  was  misled. 
The  evidence  did  not  show  that  she  induced  the 
purchaser  to  purchase  the  premises.  Held, 
that  the  wife  was  not  barred  from  claiming  her 
dower  right  by  her  deed  under  the  statute,  in- 
asmuch as  her  husband  did  not  Join  therein,  or 
by  estoppel. 

Appeal  from  Circuit  Court,  Prince  William 
County. 

Suit  by  Mrs.  P.  M.  Apperson  against  H.  T. 
Lewis.  From  a  decree  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Jeffries  &  Hill  and  Grlmsley  &  Miller,  for 
appellant    Barbour  &  Rixey,  for  appellee. 

« 

KEITH,  P.  The  suit  of  Partiow  v.  John  H. 
Apperson  was  instituted  in  the  circuit  court 
of  Culpeper  county  to  subject  the  lands  of  the 
defendant  to  the  payment  of  liens,  amounting 
to  the  sum  of  $1,872,  none  of  which  were  su- 
perior to  the  widow's  right  of  dower.  Under 
decrees  entered  in  this  cause,  the  land  was 
offered  for  sale,  and  purchased  by  H.  W. 
Lewis  at  $12  per  acre,  amounting  in  the  ag- 
gregate to  $2,232.  On  the  14th  of  Septem- 
ber, 1886,  the  commissioners  reported  this 
sale,  which  was  duly  confirmed,  and  by  a  sub- 
sequent decree  a  reference  was  made  to  one 
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of  the  master  commissioners  ^to  take,  state, 
and  report  to  the  court  an  account  of  the 
present  value  of  the  contingent  right  of  dow- 
er of  Mrs.  P.  M.  Apperson,  wife  of  John  H. 
Apperson,  in  the  land  sold  In  this  cause,  and 
in  taking  said  account  said  John  H.  Apper- 
Bon  and  wife  shall  have  notice." 

Mrs.  Apperson,  the  wife  of  John  H.  Ap- 
person,  had  been  at  that  time  married  about 
45  years.  She  was  older  than  her  husband; 
she  was  not  a  party  to  the  original  bill  of 
Partlow  y.  Apperson;  the  preponderance  of 
the  evidence  does  not  show  that  she  knew  of 
the  sale  of  her  husband's  land  until  after  it 
had  been  made,  nor  does  It  show  that  she 
had  any  notice  of  proceedings  under  the  rule 
to  commute  her  contingent  right  of  dower. 
A  highly  respectable  witness  states  that  the 
subpoena  was  Issued  to  her,  that  It  was  given 
to  her  husband  to  execute,  and  that  he  had 
seen  it  in  the  papers,  with  service  acknowl- 
edged in  the  handwriting  of  Mrs.  Apperson. 
The  paper  Itself  has  disappeared,  and  Mrs. 
Apperson,  on  the  other  hand,  testifies  that 
she  never  acknowledged  service  of  the  com- 
missioner's  notice,  and  that  she  never  was 
asked  to  do  so.  It  does  not  appear  by  the 
preponderance  of  the  evidence  that  there  was 
an  effort  to  sell  the  land  free  from  the  claim 
of  dower.  There  is  the  testimony  of  witness- 
es to  that  effect,  but  other  witnesses  are  posi- 
tive that  the  auctioneer  proclaimed  more  than 
once  that  the  land  was  sold  subject  to  dow- 
er. The  purchaser  swears  that  he  bought 
understanding  that  he  was  to  get  a  complete 
title,  and  that  he  paid  $12  per  acre  for  land 
for  which  he  would  not  have  paid  more 
than  $6  an  acre  subject  to  dower  rights.  He 
admits,  however,  that  he  knew  that  Mrs. 
Apperson  was  living  and  had  a  contingent 
right  of  dower  in  this  land. 

It  appears  that  the  land  sold  for  more 
than  enough  to  pay  all  the  liens  reported 
against  it,  together  with  the  sum  of  $171.87, 
which  the  commissioner  ascertained  to  be 
the  value  of  the  contingent  right  of  dower. 
The  commissioner's  report,  showing  the  dis- 
bursement of  the  fund  in  his  hands,  contains 
this  item:  "By  cash  paid  Mrs.  P.  M.  Apper- 
son, present  value  of  her  contingent  right 
of*  dower,  she  having  united  In  deed  to  pur- 
chaser, $171,87;"  and  at  the  foot  of  the 
report  the  commissioner  of  sale  makes  this 
statement:  "In  paying  the  present  value  of 
the  contingent  right  of  dower  of  P.  M.  Apper- 
son [the  widow],  your  commissioner  only 
paid  her  the  principal  sum  ascertained  by 
Commissioner  Stallard's  report  ($171.87).  As 
her  husband  Is  still  living,  he  is  entitled  to 
the  Interest,  and  it  was  therefore  Included 
in  the  amount  of  balance  paid  him,  as  will 
be  seen  above."  The  conunissloner  of  sale 
states  in  his  deposition  that  **I  paid  her  the 
money,  and  took  hers  and  her  husband's 
joint  receipt  for  the  two  amounts  paid  them. 
I  drew  the  receipt,  and  both  of  them  signed 
it  in  my  presence."    Mrs.  Apperson,  however. 


says  that,  "as  a  matter  of  fact,  Mr.  Apperson 
received  all  of  the  money,  and  I  did  not  have 
the  use  of  any  of  it" ;  and,  referring  to  the 
commissioner's  deed  in  which  she  united,  and 
which  we  will  more  particularly  hereafter 
advert  to,  says:  "If  I  had  understood  it,  I 
would  not  have  signed  It  I  never  employed 
any  lawyer  about  this  matter  In  my  hus- 
band's lifetime,  and  never  authorized  my  hus- 
band to  do  so,  and  pever  consulted  any  law- 
yer on  the  subject" 

On  the  30th  of  May,  1893,  when  her  hus- 
band was  still  living,  the  commissioner  of 
sale  in  the  chancery  cause  of  P^tlow  v.  Ap- 
person executed  a  deed  to  the  purchaser.  In 
which  Mr&  Apperson  united,  conveying  this 
tract  of  land,  and  in  it  there  appears  this 
recital:  "And  whereas  the  said  conunisslon- 
er was  directed  to  pay  to  P.  M.  Apperson, 
wife  of  J.  H..  Apperson,  the  commuted  part 
of  her  contingent  right  of  dower:  Now  this 
deed  witnesseth,  that  for  and  in  considera- 
tion of  the  premises  and  of  the  payment  in 
full  of  the  purchase  money  aforesaid'  by  the 
said  parties  of  the  second  part,  the  said  com- 
missioner as  aforesaid  doth  give,  grant,  sell 
and  convey  with  special  warranty  of  title 
unto  the  said  parties  of  the  second  part  the 
aforementioned  tract  or  parcel  of  land,  and 
the  said  P.  M.  Apperson  doth  hereby  relin- 
quish and  convey  unto  the  said  parties  of 
the  second  part  all  right,  title  and  interest 
she  may  have  in  said  land  in  consideration 
of  the  commuted  value  thereof  paid  her  by 
said  commissioner" — signed  by  the  commis- 
sioner and  P.  M.  Apperson,  duly  acknowl- 
edged before  a  commissioner  in  chancery  on 
the  18th  of  September,  1893,  and  admitted  to 
record  on  October  24th  of  the  same  year. 

On  the  16th  of  December,  1898,  John  H. 
Apperson  died,  and  in  June,  1901,  Mrs.  Ap- 
person filed  her  bill,  claiming  dower.  The 
purchaser  answered,  denying  her  right  and 
from  the  record  in  the  former  suit  of  Part- 
low  V.  Apperson,  which  was  exhibited  with 
the  bill,  and  the  testimony  of  the  witnesses, 
the  facts  appear  that  have  already  been  re- 
lated. The  circuit  court  held  that  Mrs.  Ap- 
person was  entitled  to  the  relief  asked  for, 
and  from  that  decree  an  appeal  was  allowed. 

By  section  2502  of  the  Code  of  1887  [Va. 
Code  1904,  p.  1272],  in  force  at  the  date  of 
this  deed,  it  is  provided  that  "when  a  hus- 
band and  his  wife  have  signed  a  writing,  pur- 
porting or  contracting  to  convey  any  estate, 
real  or  personal,  or  any  writing  authorizing 
another  to  convey,  or  contract  to  convey 
any  such  estate,  such  writing  may  be  ad- 
mitted to  record  as  to  each  of  them  accord- 
ing to  the  provisions  of  section  twenty-five 
hundred  or  twenty-five  hundred  and  one,  and 
when  it  shall  have  been  so  admitted  to  rec- 
ord as  to  the  husband  as  well  as  the  wife, 
or  if  it  be  a  writing  executed  under  a  power 
of  attorney,  when  such  writing  as  well  as 
such  power  of  attorney  shall  have  been  ad- 
mitted to  record  it  shall  operate  to  convey 
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from  the  wife  her  right  of  dower  in  the 
real  estate  embraced  therein,  and  pass  from 
her  and  her  representativee  all  right,  title 
and  interest  of  every  nature  which,  at  the 
date  of  such  writing,  she  may  have  in  any 
estate  conveyed  or  embraced  therein,  as  ef- 
fectually as  If  she  were,  at  the  date,  an 
unmarried  woman..  Such  writing  shall  not 
operate  any  fxu'ther  upon  the  wife  or  her 
representatives  by  means,  of  any  covenant  or 
warranty  contained  therein  which  is  not 
made  with  reference  to  her  separate  estate 
as  a  source  of  credit,  or  which,  if  it  relate 
to  her  said  right  of  dower  or  to  any  estate 
or  Interest  conveyed  other  than  her  own.  Is 
not  made  with  reference  to  her  s^arate  es- 
tate as  a  source  of  credit*' 

It  is  plain  that  the  deed  of  the  90th  of 
May,  1893,  though  signed,  acknowledged, 
and  admitted  to  record  as  to.  Mrs.  Apper- 
son,  was  not  of  Itself  effectual  to  bar  her 
right  of  dower,  her  husband  not  being  a 
party  to  It.  It  Is  claimed,  however,  that 
this  deed,  together  with  the  conduct  of  Mrs. 
Apperson  in  connection  with  the  transaction 
under  Investigation,  were  such  as  to  bar  her 
claim. 

In  volume  14  of  Cyc.  of  Law  and  Proce- 
dure, p.  931,  It  Is  said  that,  "As  a  general 
rule,  acts  of  the  wife  during  coverture,  to 
operate  as  a  bar  of  dower  by  way  of  es- 
toppel, must  in  effect  amount  to  one  of  the 
modes  pointed  out  by  the  common  law  or 
recognized  by  statute  as  constituting  a  bar. 
It  has  been  held,  however,  that  acts  and 
conduct  sufficient  to  constitute  an  equitable 
estoppel  will  bar  the  right" 

In  Martin  v.  Martin,  22  Ala.  at  page  106, 
it  is  said:  "Where  the  subject-matter  of 
litigation  arises  out  of  a  contract,  either  ex- 
press or  implied,  it  may  be  gn^anted  that  a 
married  woman  may  be  estopped,  like  other 
parties,  by  acts  or  declarations  upon  which 
others  have  been  Induced  to  act,  and  against 
the  truth  of  which  It  would  work  fraud  and 
Injustice  for  her  to  aver;  but  this  doctrine 
can  have  no  application  to  dower,  which 
does  not  arise  out  of  nor  is  dependent  ui)on 
any  contract  On  the  contrary,  'it  is  an  es- 
tate which  arises  solely  by  operation  of  law, 
and  not  by  force  of  any  contract,  express  or 
implied,  between  the  parties.  It  is  the  silent 
effect  of  the  relation  entered  into  by  them; 
not  as  in  Itself  Incidental  to  the  marriage 
relation,  or  as  implied  by  the  marriage  con- 
tract, but  merely  as  that  contract  calls  into 
operation  the  positive  institution  of  the  mu- 
nicipal law.'  Park  on  Dower,  5.  It  has  for 
its  object  the  sustenance  of  the  widow  and 
the  nurture  and  education  of  her  children, 
if  she  have  any,  and  is  favored  In  law. 
Indeed,  such  was  the  favor  with  which  it 
was  regarded  by  the  ancient  common  law 
that  It  grew  into  a  maxim  'that  the  law 
favoreth  three  things — life,  liberty,  and  dow- 
er.' Dower,  being  an  Institution  of  positive 
law,  can  only  be  defeated  or  barred  by  some 
of  the  modes  pointed  out  by  the  law.'*    In 


suK>ort  of  the  law  as  thus  stated,  there  are 
cited  Cro.  Jac.  Ill;  9  Oo.  170. 

In  Rannells  v.  Gemer,  80  Mo.  474,  It  is 
said  that  "the  Legislatore  has  provided  but 
one  mode  whereby  a  married  woman  may 
relinquish  her  dower  In  the  real  estate  of 
her  husband,  and  that  is  by  their  Joint  deed, 
acknowledged  and  certified";  and,  with  rtf- 
erence  to  the  doctrine  of  estoppel  as  applied 
to  such  cases,  the  conrt  says:  "Respecting 
the  equitable  subject-matter  of  defendant's' 
answer.  It  la  the  established  law  of  this 
state  that  estoppels  In  pais  are  not  appli- 
cable to  femes  covert,  except  where  regard- 
ed as  femes  sole,  in  consequence  of  possess- 
ing separate  estates."  In  support  of  this  a 
large  number  of  authorities  are  dted,  and 
the  court  then  observes  that  "Isolated  cases 
may  perhaps  be  found  supporting  the  views 
advanced  by  defendant's  counsel,  but  they 
are  opposed  by  the  authorities  heretofore 
cited,  and.  Indeed,  by  the  great  current  of 
authority." 

In  Grim'B  Appeal,  105  Pa.  875,  the  court 
said,  speaking  upon  this  subject:  "If  the 
heirs  had  been  sul  Juris,  they  would,  under 
these  circumstances,  certainly  be  precluded 
now  from  asserting  a  right  Inconsistent  with 
the  course  which  by  their  encouragement 
they  induced  the  executor  to  pursue.  It  is 
objected,  however,  that  certain  of  the  heirs 
are  married  women,  and,  as  it  does  not  ap- 
pear that  they  were  Joined  by  their  hus- 
bandfl  In  these  acts  of  approval  and  encour- 
agement, they  are  protected  by  their  cover- 
ture. It  is  certainly  true,  as  shown  in  a 
long  line  of  cases,  that  a  contract  void  under 
the  disability  of  coverture,  cannot  be  made 
good  by  estoppel;  neither  a  fraudulent  de- 
nial of  coverture,  payment  of  purchase  mon- 
ey, nor  silent  acquiescence  In  the  making  of 
Improvements,  nor  all  of  these  together,  can, 
by  way  of  estoppel,  give  validity  to  a  con- 
tract void  upon  this  ground." 

In  Herman  on  Estoppel,  at  section  581,  the 
law  is  thus  stated:  "In  order  to  give  rise  to 
an  estoppel  by  deed,  the  parties  must  oi^ 
dinarily  be  sul  Juris,  competent  to  make  it 
effectual  as  a  contract  and  the  instrument 
so  executed  as  to  be  binding  in  law.  The 
deed  of  a  married  woman  will  not  operate 
as  an  estoppel  where  it  fails  as  a  grant  or 
estop  her  from  setting  up  an  estate,  obtained 
subsequently  or  by  purchase,  against  the 
grantee.  This,  like  the  grant,  la  limited  to 
the  estate  the  wife  has  at  the  time,  and  does 
not  extend  to  an  Interest  acquired  after  the 
execution  of  the  deed,  for  she  cannot  bind 
herself  subsequently  by  any  covenant 
Where  the  deed  of  a  married  woman  fails 
as  a  conveyance  from  the  nonconcurrence  of 
her  husband,  it  is  Ineffectual  for  all  purposes, 
and  cannot  be  relied  upon  as  an  estoppel  or 
ground  of  recovery  in  a  subsequent  contro- 
versy. By  common  law  the  warranty  deed 
of  a  married  woman,  though  executed  in  such 
form  as  to  convey  her  title,  did  not  operate 
against  her  by  way  of  covenant  or  tstoppel. 
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because  sbe  was  Incapable  of  binding  her- 
self by  covenants  of  warranty  or  by  agree- 
ment to  convey  her  real  estate." 

In  some  of  the  states,  as  appears  from  the 
author  Jnst  cited,  these  restrictions  are  sub* 
stantlally  abolished  by  statute;  so  that  a 
mortgage  deed  given  by  a  married  woman 
with  her  husband's  consent,  with  covenants 
of  warranty,  will  Inure,  by  way  of  estoppel, 
against  her  In  cases  of  title  subsequently  ac- 
quired. But  with  us  there  is  no  such  stat- 
ute. On  the  contrary,  It  is  expressly  provid- 
ed that,  even  where  the  husband  is  a  party  to 
the  deed  in  which  the  wife  unites,  it  shall 
not  operate  any  further  upon  her  or  her  rep- 
resentatives "by  means  of  any  covenant  or 
'nrarranty  contained  therein  which  Is  not 
made  with  reference  to  her  separate  estate 
as  a  source  of  credit,  or  which,  if  it  relate  to 
her  said  right  of  dower,  or  to  any  estate  or 
interest  conveyed  other  than  her  own,  is  not 
made  with  reference  to  her  separate  estate 
as  a  source  of  credit"  And  here  it  may  be 
well  to  remark  that  the  contingent  dower  in- 
terest of  the  wife  was  not,  at  the  ,tlme  Mrs. 
Apperson  united  in  the  deed  with  the  commis- 
sioner, a  part  of  the  separate  estate  of  a  mar- 
ried woman. 

In  Lowell  v.  Daniels,  2  Gray,  161,  61  Am. 
Dec.  448,  the  court,  speaking  upon  this  sub- 
ject, says:  "The  material  question  at  issue 
between  the  parties  is  whether  a  married 
woman  and  her  heirs  may  be  barred  of  her 
estate  by  an  estoppel  in  pais.  She  can  make 
no  valid  contract  in  relation  to  her  estate; 
her  separate  deed  of  it  Is  absolutely  void; 
any  covenants  in  such  separate  deed  would 
be  likewise  void.  If  she  were  to  covenant 
that  she  was  sole,  was  seised  In  her  own 
right,  and  had  full  power  to  convey,  such 
covenants  would  avail  the  grantee  nothing. 
She  could  neither  be  sued  upon  them  nor 
estopped  by  them.  The  law  has  rendered 
her  incapable  of  such  contract,  and  she  finds 
in  her  Incapacity  her  protection;  her  safety 
in  her  weakness.  Her  most  solemn  acts, 
done  in  good  faith  and  for  full  consideration, 
cannot  affect  her  Interest  in  the  estate,  or 
that  of  the  husband  and  children.  *  •  * 
We  think  a  married  woman  cannot  do  indi- 
rectly what  she  cannot  do  directly;  cannot 
do  by  acts  in  pals  what  she  cannot  do  by 
deed;  cannot  do  wrongfully  what  she  cannot 
•do  rightfully.  She  cannot  by  her  own  act 
enlarge  her  legal  capacity  to  convey  an  es- 
tate.' This  doctrine  of  estoppel  In  pais  would 
seem  to  be  stated  broadly  enough  when  it  is 
said  that  such  estoppel  is  as  effectual  as  the 
deed  of  the  party.  To  say  that  one  may,  by 
acts  In  the  country,  by  admission,  by  con- 
cealment, or  by  silence,  in  effect  do  what 
could  not  be  done  by  deed,  would  be  prac- 
tically to  dispense  with  all  the  limitations  the 
law  has  Imposed  upon  the  capacity  of  in- 
fants or  married  women  to  alienate  their  es- 
tates." 

In  Drury  v.  Foster,  2  Wall.  24.  17  L.  Ed. 
780,  Mr.  Justice  Nelson  said:  "It  is  conceded 
4n  this  case  that  the  instrument  of  Mrs. 


Foster,  signed  and  acknowledged,  was  not 
a  deed  or  mortgage;  that,  on  the  contrary,  it 
was  a  blank  paper;  and  that,  in  order  to 
make  it  available  as  a  deed  or  mortgage.  It 
must  be  taken  to  have  been  signed  and  ac- 
knowledged with  the  design  to  have  the 
blanks  filled  by  the  husband,  or  some  other 
person,  before  the  delivery.  We  agree,  if 
she  was  competent  to  convey  her  real  estate 
by  signing  and  acknowledging  the  deed  in 
blank  and  delivering  the  same  to  an  agent, 
with  an  express  or  implied  authority  to  fill 
np  the  blank  and  perfect  the  conveyance,  that 
its  validity  could  not  well  be  controverted. 
Although  it  was  at  one  time  doubted  wheth- 
er a  parol  authority  was  adequate  to  au- 
thorize an  alteration  or  addition  to  a  sealed 
instrument,  the  better  opinion  at  this  day  la 
that  the  power  is  sufficient  But  there  ara 
two  insuperable  objections  to  this  view  in 
the  present  case.  First,  Mrs.  Foster  was  dis- 
abled in  law  from  delegating  a  person,  either 
in  writing  or  by  parol,  to  fill  up  the  blanks 
and  deliver  the  mortgage;  and,  second,  there 
could  be  no  acknowledgment  of  the  deed, 
within  the  requisitions  of  the  statute,  until 
the  blanks  were  filled  and  the  instrument 
complete.  Till  then,  there  was  no  deed  to 
be  acknowledged.  The  acts  of  the  feme  cov- 
ert and  of  the  officers  were  nullities,  and  the 
form  of  acknowledgment  annexed  as  much 
waste  paper  as  the  blank  mortgage  itself,  at 
the  time  of  signing.  It  Is  insisted,  howev- 
er, that  Mrs.  Foster  should  be  estopped  from 
denying  that  she  had  signed  and  acknowl- 
edged the  mortgage.  The  answer  to  this  is 
that  to  permit  an  estoppel  to  operate  against 
her  would  be  a  virtual  repeal  of  the  statute 
that  extends  to  her  this  protection,  and  also 
a  denial  of  the  disability  of  the  common  law 
that  forbids  the  conrey&noe  of  her  real  es- 
tate by  procuration.  It  would  introduce  into 
the  law  an  entirely  new  system  of  convey- 
ances of  the  real  property  of  femes  covert 
Instead  of  the  transaction  being  a  real  one 
in  conformity  with  established  law,  con- 
veyances by  signing  and  acknowledging  blank 
sheets  of  paper  would  be  the  only  formali- 
ties requisite.  The  consequences  of  such  a 
system  are  apparent,  and  need  not  be  stated." 
There  are  authorities  which,  conceding  that 
a  married  woman  cannot  be  estopped  by  her 
contract  hold  that  she  may  be  estopped  by 
a  fraudulent  act  It  is  needless  to  discuss 
this  distinction.  It  will  be  time  enough  to 
undertake  to  define  its  extent  when  a  case 
arises  which  renders  It  necessary.  Mrs.  Aih 
person  was  in  this  case  guilty  of  no  fraud,  in 
relying  upon  which  the  appellant  could  have 
been  misled  to  his  prejudice.  She  has  estab- 
lished a  prima  facie  right  to  the  relief  sought 
by  her,  and  the  burden  was  upon  those  who 
sought  to  defeat  it  to  establish  all  the  ele- 
ments of  an  estoppel,  assuming  that  such  a 
defense  would  have  been  effectual.  The  pre- 
ponderance of  the  evidence  does  not  show 
that  Mrs.  Apperson,  by  word  or  deed,  in- 
duced or  encouraged  Lewis  in  the  purchase  of 
thla  property.     It  does  not  show  that  she 
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even  had  knowledge  of  his  being  the  purchas- 
er until  after  the  sale  was  made  to  him.  It  is 
not  shown  by  a  preponderance  of  the  eyi- 
dence  that  she  received  the  money  in  lieu  of 
her  contingent  right  of  dower,  or,  if  she  did, 
that  she  was  advised  with  respect  to  her 
rights. 

We  are  of  opinion  that  the  deed  of  the  com- 
missioner, in  which  Mrs.  Apperson  united, 
did  not  convey  her  dower;  that  she  is  not 
estopped  by  her  conduct  from  asserting  her 
right;  that  under  the  circumstances  dis- 
closed in  this  record  we  cannot  burden  that 
right  with  the  money  which  she  is  alleged 
to  have  received,  during  her  coverture,  in  lieu 
of  her  contingent  right  of  dower;  and  that, 
upon  the  whole  case,  the  decree  of  the  cir- 
cuit court  should  be  affirmed. 


(103  Va.  579) 

ADAMS  V.  JENNINGS. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

9,  1905.) 

JUSTIOKS  OF  THX  PEACE— nJXTBISDICTION—SPLIT- 

TINO    UP   DEMAND— JUDGMENTS— 

COLLATERAL  ATTACK. 

A  claim  due  under  a  contract  exceeding  the 
Jurisdiction  of  a  justice  of  the  peace  was  split 
up  into  several  amounts,  each  of  which  was 
within  his  jurisdiction.  Suits  were  brought  be- 
fore a  justice,  and  judgments  recovered  for  the 
amounts  claimed.  The  debtor  had  notice  of  the 
proceedings,  but  made  no  objections  thereto. 
Held  that,  in  proceedings  after  judicial  sale  of 
the  debtor's  land  for  distribution  of  the  proceeds, 
the  judgments  were  not  subject  to  collateral  at- 
tack by  a  subsequent  judgment  creditor  of  the 
same  debtor,  though  the  debtor  might  have  ob- 
tained a  writ  of  prohibition  to  prevent  the  jus- 
tice from  proceedmg  for  want  of  jurisdiction. 

Appeal  from  Circuit  Court,  Campbell 
County. 

Proceedings  by  one  Jennings  for  a  rule 
against  one  Adams  to  show  cause  why  be 
should  not  be  debarred  from  participating  in 
the  purchase  money  on  the  sale  of  land  un- 
der an  execution.  From  a  decree  debarring 
Adams  from  participating  in  the  purchase 
money  on  the  ground  that  his  judgments 
were  invalid,  Adams  appeals.    Reversed. 

Caskie  &  Coleman,  Jas.  H.  Guthrie,  and  A. 
S.  Hester,  for  appellant.  Frank  Nelson  and 
Wilson  &  Manson,  for  appellee. 

KEITH,  P.  The  question  for  decision  in 
this  case  arises  upon  a  decree  entered  in  the 
chancery  suit  of  Canada  v.  Ward,  pending  in 
the  circuit  court  for  Campbell  county,  re- 
jecting certain  judgments  obtained  by  Adams 
against  Vandegrift  before  a  justice  of  the 
peace,  three  of  which  were  for  the  sum  of 
$100  each,  and  the  other  for  $80.30,  with  in- 
terest and  costs.  These  judgments  stood  up- 
on the  office  judgment  docket  of  Campbell 
county,  and  the  commissioner  refused  to  re- 
port them,  upon  the  gnround  that  the  justice 
before  whom  they  were  recovered  had  no 
right  to  split  up  the  claim  of  R.  B.  Adams  in 
order  to  bring  it  within  his  jurisdiction. 


The  land  in  this  suit  was  sold  to  Bumiss, 
who,  being  advised  of  the  existence  of  these 
judgments,  and  that  Adams  had  not  been 
made  a  party  to  the  cause,  excepted  to  the 
confirmation  of  the  report  of  sale;  and  the 
court  awarded  a  rule  against  Adams,  requir- 
ing him  'to  appear  and  show  cause  why  he 
should  not  be  debarred  from  participating  in 
the  purchase  money.** 

In  answer  to  the  rule,  Adams  appeared, 
and  stated  that  the  judgments  in  controversy 
were  recovered  by  him  at  the  date  mentioned, 
and  were  for  the  several  amounts  stated  in 
the  report;  that  they  were  in  all  respects 
valid,  and  had  never  been  called  in  question 
by  Vandegrift,  the  defendant  in  the  Judg- 
ments.  Adams  insisted  that  these  judg- 
ments could  not  be  collaterally  inquired  into, 
and  that  no  testimony  with  respect  to  them 
was  admissible;  but  it  was  agreed  that,  if 
the  law  upon  that  point  should  be  otherwise, 
the  facts  with  reference  to  the  judgments 
were  as  follows: 

"Beauregard  Vandegrift  was  indebted  to 
R.  E.  Adams  in  the  sum  of  $380.30  under  a 
contract  for  the  purcliase  of  timber,  which 
debt  arose  out  of  one  contract,  and  was  ail 
due  at  one  time.  After  said  debt  was  due, 
the  claim  was  sent  by  the  creditor,  Adams, 
to  O.  R.  Nicholls,  a  constable  of  Campbell 
county,  for  collection.  Nicholls,  without  the 
knowledge  of  Adams,  cut  up  the  original  debt 
into  four  notes,  three  for  $100  each,  and  the 
fourth  for  $80.30,  all  falling  due  on  February 
20,  1897,  and  on  the  20th  of  March,  1897.  ob- 
tained four  judgments  on  the  said  notes, 
three  of  which  were  for  the  sum  of  $100  each, 
and  the  fourth  for  $80.30,  before  J.  W.  Lind- 
say, a  justice  of  the  peace  of  Campbell  coun- 
ty, abstracts  of  which  are  filed  in  the^  rec- 
ord." 

When  the  case  came  on  to  be  heard,  the 
judge  of  the  circuit  court  was  of  opinio^  that 
those  judgments  were  invalid,  and  from  that 
decree  this  appeal'  was  taken. 

In  addition  to  the  facts  already  stated,  it 
is  pertinent  to  observe  that  the  judgments 
are  in  all  respects  regular — ^that  is.  there  is 
no  question  that  the  amount  represented  by 
them  was  due;  that  Beauregard  Vandegrift 
was  fully  cognizant  of  all  that  was  done  with 
respect  to  the  debt,  and  had  notice  of  the 
proceeding  before  the  justice,  and  made  no 
objection  thereto,  and,  so  far  as  this  record 
discloses,  is  not  now  objecting  to  the  daim 
of  appellant,  Adams. 

One  of  the  cases  relied  upon  in  support  of 
the  decree  of  the  circuit  court  is  Hutson  v. 
Lowry  et  al.,  reported  in  2  Va.  Cas.  42.  Id 
that  case  it  appears  that  A.  owed  B.  $80,  and 
gave  four  several  single  bills,  for  $20  each, 
payable  at  one  day,  and  at  one,  two,  and 
three  months,  after  date,  respectively,  and 
that,  after  the  last  note  fell  due,  B.  obtained 
warrants  from  a  justice  to  recover  these  sev- 
eral sums.  '*Held.  that  A.  may  obtain  from 
the  superior  court  a  writ  of  prohibition  to 
prevent  the  justice  from  proceeding,  because 
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the  justice  has  not  Jurisdiction  In  the  cases, 
all  the  notes  constituting  only  one  debt;  that, 
If  the  money  Is  In  the  hands  of  the  constable, 
the  prohibition  will  still  go,  the  defendant 
haying  given  notice  to  the  constable  not  to 
pay  over  the  money  to  the  plaintiff." 

The  grounds  upon  which  that  case  went 
were  "(1)  that  the  creditor,  by  choosing  to 
sever  the  debt  into  parts,  deprives  the  debtor 
of  the  benefit  of  counsel,  who  are  not  ad- 
mitted, nor  themselves  or  their  fees  noticedt 
before  a  single  Justice;  (2)  the  creditor  there- 
by chooses  whether  he  will  oust  the  defend- 
ant of  the  benefit  of  Jury  trial;  and  (3)  the 
creditor  thereby  eventually  might  choose 
whether  his  debtor  should  have  a  writ  of  er- 
ror in  the  supreme  tribunal  of  Virginia,  al* 
though  the  amount  in  controversy  is  of  sufil- 
cient  magnitude  to  admit  of  an  appeal  or 
writ  of  error."  The  court  held  that  the  Jus- 
tice had  not  Jurisdiction  to  render  the  sev- 
eral Judgments  mentioned,  and  awarded  the 
writ  of  prohibition. 

In  James  v.  Stokes  and  James  v.  Harris, 
77  Va.  225,  the  case  of  fiutson  v.  Lowry  was 
followed;  the  syllabus  stating  that  'the  law 
limiting  the  Jurisdiction  of  Justices  is  found- 
ed on  public  policy,  and  no  manipulation  of  a 
debt  can  affect  such  Jurisdiction;  that  the 
limitation  by  law  cannot  be  changed  by  ^ne 
or  by  both  of  the  paities,  and  such  efforts 
have  been  held  to  be  in  fraudem  legis;  and 
that  the  views  in  the  case  of  Hutson  v.  Low- 
ry are  founded  upon  the  soundest  principles 
of  public  policy,  and  are  within  the  plainest 
terms  of  the  law."  In  that  case,  also,  the 
writ  of  prohibition  was  awarded. 

In  all  the  cases  to  which  our  attention  has 
been  called,  the  remedy  resorted  to  has  been 
the  writ  of  prohibition,  sued  out  by  the  debt- 
or. In  the  case  before  us  the  question  is 
raised  by  an  exception  to  a  commissioner's 
report,  interposed  by  a  subsequent  Judgment 
creditor,  and  not  by  the  debtor;  and  the  ap- 
pellant, Adams,  was  brought  before  the  court 
by  a  rule  to  show  cause,  entered  at  the  in- 
stance of  a  purchaser  of  real  estate,  who  de- 
sired to  protect  his  title. 

Mr.  Minor  (part  1,  vol.  4,  p.  219),  In  treat- 
ing of  the  subject,  says  that  where  an  entire 
claim  exceeds  $20,  and  has  been  divided  into 
several  parts,  each  not  exceeding  $20,  and 
separate  securities  are  taken  therefor,  and 
all  are  due,  it  seems  the  better  opinion  that 
courts  of  record  cannot  thus  be  deprived  of 
their  Jurisdiction,  nor  the  defendant  of  his 
right  to  trial  by  Jury,  and  that  a  writ  of 
prohibition  will  be  awarded  by  the  circuit 
court  in  order  to  prevent  the  usurpation.  So, 
also,  it  may  be  remarked,  a  prohibition  will 
be  awarded  If  a  Justice  of  the  peace  in  any 
case  usurp  an  Illegal  Jurisdiction,  as  by  tak- 
ing cognizance  of  a  controversy  involving 
the  title  to  a  freehold,  etc.,  or  by  transcend- 
ing otherwise  his  lawful  cognizance. 

But  in  every  case  cited,  and  in  all  the 
text-writers  consulted,  it  appears  that  the 
attack  upon  the  Judgment  must  be  made  by 


I  means  of  a  writ  of  prohibition,  and  by  the 
party  who  has  been  aggrieved.  Where  the 
proper  remedy  by  prohibition  has  been  re- 
sorted to,  the  relief  is  granted  upon  the 
ground  that  the  Jurisdiction  usurped  by  the 
Justice  is  a  fraud  upon  the  Jurisdiction  of 
courts  of  record,  by  which  a  defendant  may 
be  deprived  of  his  right  to  a  trial  by  Jury, 
and  of  his  right  to  an  appeal  or  writ  of 
error. 

Suppose  the  same  thing  had  been  done  in 
a  court  of  record,  and  that,  instead  of  insti- 
tuting one  suit  upon  this  debt  of  $880.30,  it 
had  been  divided,  with  the  assent  of  the 
debtor,  into  four  parts,  and  separate  suits 
brought  upon  each  at  the  same  time  in  the 
circuit  court.  It  would  have  been  a  mani- 
fest wrong  to  the  defendant  to  vex  him  with 
costs  in  four  suits  instead  of  one,  but  it 
would  not  have  constituted  a  ground  for  a 
plea  in  abatement  or  in  bar,  and  the  debtor's 
remedy  would  have  been  to  ask  the  court  to 
consolidate  the  actions.  If,  however,  this 
were  not  done,  and  the  court  proceeded  to 
Judgment  in  each  case,  it  cannot  be  doubted 
that  the  Judgments  would  be  valid. 

It  savors  of  refinement  to  say  that  there 
has  been  in  this  case  a  fraud  upon  the  Ju- 
risdiction of  the  court,  for  which  the  party 
proceeding  before  the  Justice  should  be  con- 
demned to  lose  his  debt  If  there  has  been 
a  fraud  committed,  who  has  been  defraud- 
ed? The  defendant,  if  any  one,  and  he  is 
not  complaining.  The  whole  proceeding  was 
taken  with  his  knowledge  and  consent.  It 
deprived  him  of  no  right.  It  imposed  upon 
him  no  penalty.  He  was  content,  and  per- 
haps preferred  to  be  sued  before  a  Justice, 
rather  than  to  incur  the  greater  cost  attend- 
ing litigation  in  courts  of  record. 

Suppose  that  he  were  at  this  day  to  ask 
for  a  writ  of  prohibition;  should  It  be  award- 
ed? Would  not  the  coiurts  say  to  him:  "You 
have  slept  upon  your  rights.  The  act  of 
which  you  complain  was  committed  in  1897. 
You  have  stood  by  without  objection  and 
seen  rights  accrue  which  would  render  it  an 
act  of  injustice  at  this  late  day  to  disturb 
those  Judgments.  Had  you  been  vigilant, 
you  would  have  been  awarded  the  writ;  but 
you  have  slept  upon  your  rights,  and  Justice 
to  others  now  requires  that  it  should  be 
denied."  Can  it  be  doubted  that  such  would 
be  the  decision  if  Vandegrif  t  had  at  the  date 
of  this  decree  applied  for  a  writ  of  prohi- 
bition against  Adams  with  respect  to  these 
Judgments?  We  think  not  And  that  con- 
sideration alone  should  be  conclusive  of  the 
controversy. 

This  result  will  not  in  any  degree  impinge 
upon  •the  maxim  that  consent  cannot  give 
Jurisdiction.  The  Justice  had  Jurisdiction 
over  the  amoimt  represented  in  each  of 
these  Judgments.  Had  he  undertaken  to 
give  a  Judgment  in  excess  of  his  Jurisdiction, 
that  Judgment  would  have  been  void.  The 
question  here  is  whether  those  not  parties 
j  to  the  Judgment  may,  after  a  lapse  of  years. 
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Introdtice  eyldence  of  collateral  facts,  the  i 
effect  of  which,  if  properly  pleaded  in  due 
time,  would  have  prevented  the  judgment 
from  being  rendered,  or  would  have  avoided 
it  after  it  was  rendered,  if  presented  in  a 
petition  for  a  writ  of  prohibition.  The  real 
point  is  not  that  the  Justice  did  not  have  ju- 
risdiction of  the  matter  of  which  he  took 
cognizance,  but  that  he  acquired  that  juris- 
diction by  what  is  denominated  a  fraud  upon 
(he  law.  That  yiew  of  the  question  we  haye 
already  treated. 

Upon  the  whole  case,  we  are  of  opinion 
that  so  much  of  the  decree  of  the  circuit 
court  as  denies  to  Adams  the  right  to  partic- 
ipate in  the  distribution  of  the  purchase 
money  of  the  property  sold  to  Burruss  Is 
erroneous,  and  should  be  reversed. 

008  Va.  661) 

TIRQINIA  IRON,  COAL  ft  CX>KS  00.  T. 
ROBERTS  et  aL 

(Supreme  Oourt  of  Appeals  of  Virginia.    March 

9,  1905.) 

JUDOlIXNTChHPEBSONS  CONCLUDED  •—  PUBOHAB- 
EBB  PENDENTE  LrTE— SCOPE  OF  ADJUDICA- 
TION —  ESTOPPEL— CONCEALMENT  OF  TITLE— 
PABTITION— FINALITY  OF  DECBEB— LIEN  FOB 
COSTS— ENFOBCEMENT. 

1.  A  defect  in  a  bill,  in  failing  to  sufficiently 
allege  the  facts  relied  on  as  frauaulent,  does  not 
justify  sustaining  a  demurrer  to  the  bill,  where 
Other  allegations  thereof  sufficiently  set  forth 
an  estoppel  against  defendants. 

2,  Acts  of  defendants  in  inducing  others  to 
purchase  land  which  had  previously  been  con- 
veyed to  defendants  themselves  estop  them  to 
claim  any  rights  under  their  deed  to  the  preju- 
dice of  those  whom  they  induced  to  purchase,  or 
those  claiming  under  them,  where  the  purchasers 
acted  in  good  faith,  relying  on  defendants'  acts, 
without  notice  or  knowledge  of  the  conveyance 
to  defendants. 

•  [Ed.  Note. — ^For  cases  in  point,  see  ydL  19, 
Cent  Dig.  Estoppel,  |  282.] 

8.  Where  a  bill  was  demurred  to  on  specific 
grounds,  its  failure  to  expressly  allege  the  ma- 
jority of  defendants  against  whom  an  estoppel 
was  sought  to  be  raised,  which  was  not  stated 
as  one  of  the  grounds  of  demurrer,  was  not 
available  to  sustain  the  demurrer  on  appeal. 

4.  In  1879  A.  and  others  instituted  suit  for 
the  specific  performance  of  a  contract  for  the 
sale  of  land  to  them,  and  for  the  confinnation 
of  a  partition  between  themselves.  The  relief 
sought  was  obtained,  but,  before  the  report  of 
partition  was  confirmed,  A.  died,  and  the  suit 
was  revived  in  the  names  of  his  children  as  his 
heirs.  A.  had  conveyed  a  portion  of  the  land 
to  his  children  in  1882,  and  in  1887  had  execut- 
ed a  deed  purporting  to  convey  mineral  rights 
in  the  same  portion  to  B.  B.  was  not  made  a 
party  to  the  suit  The  report  of  partition  was 
confirmed  in  1895,  and  the  portion  of  the  prop- 
erty claimed  by  them  was  conveyed  by  com- 
missioner's deed  to  A.'s  children.  Held  that, 
while  B.  was  a  purchaser  pendente  lite,  hli 
right  to  attack  the  deed  under  which  A.*8  chil- 
dren claimed  was  not  affected  by  the  pit>ceed- 
ings  and  decree,  as  A.'s  children  succeeded  to 
the  suit  as  heirs,  and  not  as  purchasers,  and 
their  rights  under  the  deed  were  not  involved 
therein. 

5.  The  fact  that  children,  to  whom  land  has 
been  conveyed  by  their  father,  revive  a  suit 
brought  by  their  father,  involving  the  land,  in 
their  names  as  heirs*  and  not  as  purchasers, 
^oes  not  estop  them  to  claim  ujuier  the  deed. 


0.A  decree  in  xuirtition,  entered  after  every 
thing  has  been  done  in  the  cause  except  the  set- 
tling of  costs,  ascertaining  and  apportioning  the 
costs,  is  a  final  decree;  and  subeequent  pro- 
ceedings by  which  a  part  of  the  land  is  sold 
to  pay  the  costs  assessed  against  it  are  not 
binding  on  a  purchaser  pendente  lite  who  has 
so  notice  of  such  proceeaings. 

7.  In  a  suit  for  partition,  where  no  sale  Is 
necessary  and  none  is  made  for  the  purpose  of 
partition,  the  court  has  no  jurisdiction  to  sell 
the  land  assigned  to  one  of  the  parties  to  satisfy 
his  share  of  the  costs,  but  such  costs  are  a 
lien  upon  the  land  assigned  to  him,  which  must 
be  enforced,  like  other  judgment  liens,  by  bill 
in  equity,  as  provided  by  Code  1887,  §  3571  [Ya. 
CMe  1804,  p.  1907]. 

Appeal  from  Circuit  Court,  Wise  County. 

Suit  by  the  Virginia  Iron,  Coal  &  Coke 
Company  against  Wade  H.  Roberts  and  oth- 
ers. From  decrees  rendered,  plaintiff  ap> 
peals.  Reversed,  except  as  to  a  certain  de- 
cree, appeal  from  which  is  dismissed. 

D.  D.  Hull,  Jr.,  O.  C  Perry,  and  Bond  & 
Bruce,  for  appellant  B.  M.  Fulton,  O.  M. 
Vicars,  and  Bullitt  &  Kell^,  for  appellees. 


BUCHANAN,  J.  This  is  an  appeal  from 
a  decree  of  the  circuit  court  for  Wise  county 
sustaining  a  demurrer  to  a  bill,  as  aihended, 
filed  by  the  appellant  against  the  appellees, 
and  dismissing  the  s^me;  to  a  decree  dis- 
missing a  bill  of  review  filed  by  the  appel- 
lant to  review  that  decree;  and  to  a  decree 
striking  from  the  docket  the  cause  of  Hun- 
sucker,  eta,  ▼.  Spear,  etc,  in  which  the  ap- 
p^lant's  bill,  as  amended,  was  asked  to  be 
treated  as  a  petition  to  rehear.  The  object 
of  appellant's  bill  was  to  remove  a  cloud  ui>- 
on  its  title  to  certain  coal  and  mineral  rights 
claimed  by  it 

It  is  insisted  by  the  appellees  that  the  de- 
murrer to  the  bill  of  the  appellant,  as  amend- 
ed, was  properly  sustained,  upon  several 
grounds:  First,  because  the  deed  of  W.  L. 
Roberts  to  his  children,  dated  April  26,  1882, 
passed  to  his  said  children  all  liis  right,  title, 
and  interest  in  the  land  In  controversy,  and 
therefore  the  deeds  made  by  him  to  Green- 
way  &  Warner  and  to  Barrett  &  Trigg  in 
tiie  year  1887  passed  no  interest  whatever  in 
the  lands. 

The  appellant,  in  its  amended  bill,  at- 
tacks the  deed  of  April  26,  1882,  upon  two 
grounds:  First,  that  it  was  voluntary  and 
fraudulent ;  and,  second,  that  the  grantees  In 
it  are  stopped  from  setting  it  up  as  against 
the  appellant 

The  appellees  insist  that  the  charge  in  the 
bill  (and  when  we  speak  of  the  bill  we  mean 
the  bill  as  amended)  that  the  deed  was  vol- 
untary and  fraudulent  is  not  sufllciently  defi- 
nite and  specific,  and  that  the  facts  relied 
on  to  show  that  the  deed  was  fraudulent  as 
against  the  appellant,  or  those  under  whom 
it  claims,  should  have  been  set  forth. 

This  objection  to  the  bill  is  well  taken, 
but  that  defect  was  not  sufilcient  to  justify 
the  court  in  sustaining  the  demurrer  to  the 
bill  if  the  allegations  of  the  bill  are  sufficient 
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to  estop  the  grantees  In  the  deed  of  April  28»' 
1882,  or  those  who  claim  under  them,  from 
asserting  rights  under  it  to  the  prejudice 
of  the  appellant,  or  those  under  whom  It 
•claims. 

The  estoppel  set  up  in  the  hlU  Is  of  two 
kinds — estoppel  by  the  record  and  estoppel  In 
pals.  As  the  question  of  estoppel  by  the  rec- 
ord belongs  more  properly  to  another  ground 
of  demurrer,  it  will  not  now  be  considered. 

As  to  the  estoppel  in  pais:  The  bill  al- 
leges, in  substance,  that  Wade  H.  Roberts, 
one  of  the  grantees  In  the  deed  of  April 
26th,  actively  participated  In  the  negotia- 
tions that  led  up  to  the  sales  by  W.  L.  Rob- 
erts to  Greenway  &  Warner  and  to  Barrett 
&  Trigg,  and  Induced  them  to  purchase ;  that 
said  sales  were  made  by  W.  L.  Roberts  with 
the  knowledge,  acquiescence,  and  consent  of 
the  grantees  in* the  deed  of  April  26th;  and 
that  Greenway  &  Warner  and  Barrett  &  Trigg, 
and  the  parties  through  whom  the  appel- 
lant claims,  each  and  all  of  them,  at  the  time 
of  their  respective  purchases,  had  no  knowl- 
edge or  notice  of  the  alleged  deed  of  April 
26th,  but  that  they  and  each  of  them  pur- 
chased In  good  faith,  relying  upon  the  as- 
surances, representations,  and  conduct  of  the  ^ 
said  Wade  H.  Roberts  and  the  other  gran- 
tees In  that  deed. 

If  these  allegations  are  true — and  upon 
demurrer  they  must  be  so  treated — ^they  are 
sufficient  to  estop  the  grantees  In  the  deed  I 
of  April  26th  from  claiming  any  rights  under  j 
It  to  the  prejudice  of  the  appellant  (O.  &  O. 
Ry.  Ca  V.  Walker,  100  Va.  69,  40  S.  E.  633, 
014,  and  authorities  cited),  unless,  as  is  urged, 
the  bin  was  defective  In  not  specifically  alleg- 
ing that  the  grantees  therein  had  reached 
their  majority  when  their  father  and  grantor 
made  his  sales  to  Greenway  &  Warner  and 
Barrett  &  Trigg. 

The  deed  of  April  26th  provides  that  the 
grantees  therein  and  neither  of  them  have  the 
right  to  sell  or  dispose  of  the  real  and  per- 
sonal property  embraced  In  the  deed,  nor  any 
part  thereof,  until  they  arrive  at  the  age 
of  21  years.  The  bill  does  not  specifically  al- 
lege that  the  grantees  had  reached  their  ma- 
turity at  the  time  the  sales  to  Greenway  & 
Warner  and  to  Barrett  &  Trigg  were  made, 
but  It  does  charge  that  they  were  made  with 
their  consent,  which  could  not  be  true  or- 
dinarily unless  they  had  reached  the  age  of 
21  years.  The  appellant,  as  appears  from  Its 
reply  brief,  construes  the  language  as  aver- 
ring that  the  grantees  had  reached  their  ma- 
jority. Whether  or  not  this  averment  would 
have  been  sufficient  in  setting  up  the  estoppel. 
If  that  question  had  been  raised  at  the  prop- 
er time,  it  is  not  necessary  to  determine  The 
grounds  of  demurrer  relied  on  in  the  circuit 
court  were  specifically  stated.  The  objec- 
tion now  under  consideration  was  not  one  of 
them.  If  the  objection  had  been  made  In  the 
trial  court,  the  defect,  if  it  be  one,  might 
have  been  remedied  without  costs  or  delay. 


It  Is  purely  technical,  and  will  not  In  the 
slightest  degree  affect  the  rights  of  the  par- 
ties on  the  merits,  as  the  same  proof  will  be 
required  to  sustain  the  allegatloti  as  made 
as  would  be  necessary  If  the  bill  had  spedflc- 
ally  charged  that  the  grantees  had  reached 
their  majority. 

The  next  ground  relied  on  here  by  the 
appellees  to  show  that  the  demurrer  to  the 
bill  was  properly  sustained  is  that  the  ap- 
pellant and  those  under  whom  it  claims  pur- 
chased during  the  pendency  of  the  suit  of 
Hunsucker.and  others  v.  Spear  and  others, 
and  are  conclusively  bound  by  the  proceed- 
ings in  that  cause,  by  which  certain  of  the 
children  of  W.  L.  Roberts,  grantees  in  the 
deed  of  April  26,  1882,  who  were  also  pen- 
dente lite  purchasers,  acquired  absolute  title 
to  the  land  In  controversy. 

In  the  year  1879  John  Hunsucker,  James 
Hunsucker,  and  W.  L.  Roberts  Instituted  a 
suit  In  the  circuit  court  for  Wise  county 
against  the  heirs  of  Thomas  Rogers  and  oth- 
ers for  the  purpose  of  having  a  contract  for 
the  sale  of  a  tract  of  land  (which  Includes 
the  land  In  controversy)  entered  Into  by  the 
complainants  In  that  suit  with  the  heirs  of 
Thomas  Rogers  specifically  executed,  and 
also  to  have  a  partition  of  the  -land  made 
by  the  complainants  between  themselves 
confirmed.  By  a  decree  entered  in  that 
cause  the  contract  of  sale  was  specifically 
executed  as  to  a  part  of  the  land,  and  par- 
tition made  between  the  parties  to  the  suit. 
Before  the  report  of  partition  was  confirmed. 
W.  L.  Roberts  departed  this  life,  and  on 
motion  of  his  children  the  suit  was.  revived 
In  their  names,  as  his  heirs.  At  that  term  of 
the  court  (September,  1895)  the  report  of 
partition  was  confirmed,  and  O.  M.  Vicars 
was  appointed  a  commissioner  to  convey  to 
the  heirs  of  W.  L.  Roberts  the  land  assigned 
him  in  the  partition,  except  a  certain  tract 
of  47  acres.  Pursuant  to  that  decree  the 
commissioner  executed  a  deed  to  the  said 
heirs  of  W.  L.  Roberts.  During  the  same 
term  the  court  set  aside  that  conveyance  by 
decree,  in  which  it  Is  recited  that  "it  appear- 
ing to  the  court  that  the  land  assigned  to 
Wm.  L.  Roberts  should  not  be  conveyed  to 
his  heirs  in  equal  proportions,"  and  directed 
that  the  commissioner  should  convey  to 
James  A.  Roberts,  W.  P.  Roberts,  and  W. 
H.  Roberts,  each  •/25;  to  Louisa  Roberts 
and  Alice  Hubbard,  each,  1/25;  and  to  W. 
H.  Roberts,  as  trustee,  etc.,  of  Isaac  Roberts, 
deceased,  »/2b — of  the  land.  The  land  was 
conveyed  to  these  parties  In  accordance 
with  that  decree  by  the  commissioner,  re- 
port made  to  the  court,  and  his  report  con- 
firmed. 

The  proceedings  In  the  case  of  Hunsucker 
and  others  v.  Spear  and  others,  which  re- 
sulted in  the  conveyance  last  mentioned.  It  Is 
insisted  by  the  appellees,  was  an  adjudica- 
tion that  the  grantees  in  the  deed  of  April 
26,  1882,  were  entitled  to  the  land  in  con- 
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troversy,  and  conclusively  binds  the  appel- 
lant and  those  under  whom  it  claims,  all  of 
them,  being  pendente  lite  purchasers. 

The  general  rule  is  that  a  person  who  ac- 
quires an  interest  In  land  involved  in  a  pend- 
ing suit,  and  from  a  party  litigant,  takes 
subject  to  the  rights  of  the  other  parties  to 
the  suit,  as  finally  adjudicated,  and  is  con- 
eluded  by  the  Judgment  or  decree,  whether 
he  becomes  a  party  to  the  suit,  and  has  a 
day  in  court,  or  not  This  rule  is  necessary 
to  give  effect  to  the  proceedings  of  courts  of 
Justice.  Without  it  the  adminjstration  of 
Justice  might  in  all  cases  be  frustrated  by 
successive  alienations  of  the  property  which 
was  the  subject  of  litigation,  pending  the 
suit,  so  that  every  Judgment  or  decree  would 
be  rendered  abortive  where  the  recovery  of 
specific  property  was  the  object  "But  while 
there  is  no  principle  in  the  law,"  as  was  said 
by  Judge  Tucker  in  French  y.  Loyal  Co., 
etc.,  5  Leigh,  at  page  681,  "more  essential 
to  the  administration  of  Justice  than  the 
doctrine  of  lis  pendens,  when  properly  un- 
derstood, there  is  none  which  is  attended 
with  greater  occasional  hardship;  nor  would 
any  be  more  pernicious,  if  extended  beyond 
its  proper  limits."  It  is  therefore  "confined," 
as  was  said  by  Judge  Green  in  Newman  t. 
Chapman,  2  Rand.  93,  102,  103,  14  Am.  Dec 
766  (the  leading  case  in  this  state  on  the 
subject),  "in  Its  operation,  to  the  extent  of 
the  policy  on  which  it  was  founded;  that  is, 
to  give  effect  to  the  Judgment  or  decree 
which  might  be  rendered  in  the  suit  depend- 
ing at  the  time  of  the  purchase."  See 
French  v.  Loyal  Co.,  5  Leigh,  681,  683. 

Applying  these  well-settled  principles  to 
the  facts  of  the  case  of  Hunsucker  and  oth- 
ers V.  Spear  and  others,  do  the  proceedings 
in  that  cause  which  resulted  in  a  conveyance 
of  the  land  in  controversy  to  the  grantees 
in  the  deed  of  April  26,  1882,  conclude  the 
appellant  fron  setting  up  claim  to  the  coal 
and  mining  rights  in  the  land,  as  against 
the  grantees  in  that  deed?  Neither  the  gran- 
tees in  the  deed  of  April  26,  1882,  as  such, 
nor  the  appellant,  nor  those  under  whom  it 
claims,  were  ever  parties  to  that  suit.  W. 
L.  Roberts,  the  vendor  of  both  sets  of  claim- 
ants, was  a  party  until  his  death.  Then  the 
suit  was  revived  upon  the  motion  of  his 
heirs,  and  afterward  prosecuted  in  their 
names  as  heirs,  not  as  purchasers.  The 
question  whether  the  grantees  in  the  deed  of 
April  26,  1882,  or  the  ai^ellant  had  the  bet- 
ter right  to  the  coal  and  mining  rights  in- 
volved in  this  case,  was  not  in  issue  in  that 
case.  A  decision  of  that  question  was  whol- 
ly unnecessary  in  determining  the  questions 
which  were  in  issue.  There  was  nothing  in 
the  record  of  that  suit  at  the  time  of  the  pur- 
chases of  Greenway  &  Warner  and  of  Bar- 
rett &  Trigg  wliich  could  have  given  them 
notice,  actual  or  constructive,  that  the  ques- 
tion of  the  rights  of  the  grantees  in  the  deed 
of  April  26,  1882,  was  involved  in  that  case. 
It  could  not  have  been  involved  in  it  at  that 


time,  for  the  vendees  In  that  deed  were  not 
then  parties  to  that  suit  in  any  capacity 
whatever. 

A  purchaser  having  actual  or  constructive 
notice  of  a  pending  suit  can  only  be  held 
chargeable  with  knowledge  of  the  facts  of 
which  the  record  in  the  suit,  as  it  existed  at 
the  time  of  his  purchase,  would  have  inform- 
ed him.  He  cannot  be  charged  with  knowl- 
edge of  facts  afterwards  brought  into  the 
case.  Davis  v.  Christian,  etc,  15  Grat  11; 
Stout  V.  Philippi  Mfg.  Co.  (W,  Va.)  23  8.  B. 
571,  66  Am.  St  Rep.  84^. 

But  even  if  it  did  appear  in  the  record  of 
that  court  as  appellees  insist  that  the 
grantees  in  the  deed  of  April  26,  1882,  had 
some  interest  in  or  claim  to  the  land  which 
W.  L.  Roberts  was  seeking  to  have  assigned 
him,  it  only  appeared  incidentally,  and  did 
not  in  any  manner  affect  the  litigation  be- 
tween the  complainants  and  defendants  In 
that  suit;  and  a  decision  as  to  the  validity  of 
such  claim  was  not  essential  to  giving  com- 
plete relief  under  the  pleadings  in  the  case. 
In  such  a  case,  even  where  the  person  whose 
interest  only  incidentaly  appears  is  a  party 
to  the  suit,  an  adjudication  of  such  a  claim 
does  not  bind  a  pendente  lite  purchaser  who 
has  no  notice  of  such  claim;  and  for  a  much 
stronger  reason  it  would  not  bind  where  such 
person  was  not  a  party  to  the  suit 

In  the  case  of  Bellamy  v.  Sabine,  1  De  G. 
&  Jo.  56G,  the  quesition  was  raised,  how  far  a 
purchaser  from  a  pendente  lite  defendant  is 
affected  by  the  right  of  another  defendant  in 
that  same  suit  It  was  there  said  that  It 
seems  where  a  person,  without  notice  of  a 
suit,  purchases  from  one  of  the  defendants 
property  which  is  the  subject  of  it  he  i%  not 
in  consequence  of  the  pendency  of  the  suit 
affected  by  the  equitable  title  of  another  de- 
fendant, which  appears  on  the  face  of  the 
proceedings,  but  of  which  he  has  no  notice, 
and  to  which  it  is  not  necessary  for  any  pur- 
poses of  the  suit  to  give  effect  White  A 
Tudor's  Lead.  Cas.  in  Eq.  vol.  2,  pt  1,  p.  142. 

In  Freeman  on  Judgments  (4th  Ed.)  S  200. 
it  is  said,  in  discussing  the  doctrine  of  lis 
pendens,  that  '*if,  in  an  action  by  one  plain- 
tiff against  two  or  more  defendants,  it  ap- 
pears from  the  pleadings  that  one  of  the  de- 
fendants has  certain  equities  against  others, 
but  those  equities  do  not  in  any  way  affect 
the  present  litigation  between  the  plaintiff 
and  defendants,  and  the  rights  of  the  defend- 
ants between  each  other  are  not  sought  to  be 
determined,  no  lis  pendens  can  be  created 
beyond  the  purposes  of  the  suit,  and  an 
alienee  of  one  of  the  defendants  is  not  char- 
ged with  implied  notice  of  the  equities  be- 
tween the  codefendants.  It  would  seem  to 
be  perfectly  clear,  in  the  absence  of  authori- 
ty on  the  subject,  that  there  could  be  no  lis 
pendens  between  coplaintiffs  and  codefend- 
ants in  any  action  not  designed  to  settle  the 
rights  of  such  plaintiffs  or  defendants  be- 
tween each  other,  no  matter  how  many  facts 
not  material  to  the  present  controversy  hap- 


Va.) 


yiRQlNIA  lEON,  COAL  k  COKE  CO.  v.  EOBBETa 


987 


pened  to  find  their  way  into  the  record.  If, 
however,  upon  proper  pleadings,  one  of  the 
defendants  is  shown  to  have  certain  rights, 
as  against  the  others,  affecting  specific  prop- 
erty, and  entitling  him  to  relief  with  respect 
to^  snch  property  in  the  present  action,  a  pur- 
chaser, after  such  pleadings  have  been  filed, 
•and  notice  of  the  defendant's  claim  for  re- 
lief registered  (where  registry  is  required),  Is 
bound  as  a  purchaser  pendente  lite." 

We  are  of  opinion,  therefore,  that  the  de- 
<:ree  of  the  September  term,  1895,  and  the 
conveyance  made  pursuant  thereto  of  the 
land  in  controversy  on  the  17th  of  that 
month,  by  Vicars,'  commissioner,  invested  the 
grantees  in  that  deed  with  such  title  as  W. 
L.  Roberts  was  entitled  to  at  the  time  of  his 
death;  that  they  took  as  heirs,  and  not  as 
purchasers  from  said  Roberts;  and  that  said 
decrees  and  deed  in  no  way  affected  the 
rights  of  the  appellant,  or  those  under  whom 
it  claims.  Neither  does  the  fact  that  the 
grantees  in  the  deed  of  April  26, 1882,  had  the 
suit  of  Hunsucker,  etc.,  v.  Spear,  etc.,  re- 
vived In  their  names  as  heirs,  merely,  and  not 
as  purchasers,  estop  them,  as  the  appellant 
insists,  from  asserting  in  this  case  their 
rights  under  the  deed  of  April  20,  1882. 

The  appellees  further  Insist  that  "the  de- 
crees entered  by  R.  T.  Irvine,  special  judge, 
in  September,  1901,  directing  sale  of  the  land 
in  controversy  for  costs,  the  sale  made  pur- 
suant thereto,  «nd  the  decree  confirming  the 
sale,  and  the  deed  made  by  Commissioner 
Vicars,  and  decree  confirming  this  deed, 
dated  April  8,  1902,  are  all  valid  and  binding, 
and  cannot  be  set  aside,"  and  that  the  bill,  as 
an  original  bill,  was  demurrable. 

The  purposes  of  the  suit  of  Hunsucker, 
etc.,  y.  Spears,  etc.,  had  been  accomplished 
by  the  proceedings  had  therein  prior  to  the 
decree  of  April  12,  1899.  Nothing  further  re- 
mained to  be  done  in  the  .cause,  except  to  set- 
tle the  question  of  costs.  By  that  decree  the 
amount  of  costs  was  ascertained  and  appor- 
tioned among  those  liable  to  pay.  Of  that 
sum,  as  costs  for  partitioning  the  land,  W.  L. 
Roberts,  though  dead,  was  directed  to  pay 
$40;  and  it  was  decreed  to  be  a  lien  on  the 
land  assigned  him,  and  theretofore  conveyed 
to  his  heirs  by  a  commissioner  of  the  court 
By  the  same  decree  a  receiver  was  appointed 
to  collect  and  disburse  the  costs,  and,  if  the 
parties  against  whom  costs  were  decreed  did 
not  pay  within  30  days,  executions  were  di- 
rected to  be  issued  in  favor  of  the  receiver 
against  them.  On  the  10th  of  September, 
1901,  more  than  two  years  thereafter,  a  de- 
cree, in  which  it  is  recited  that  the  receiver 
having  reported  that  the  costs  adjudged  to  be 
a  lien  upon  the  Roberts  land  had  not  been 
paid,  was  entered,  directing  O.  M.  Vicars, 
who  was  appointed  a  special  commissioner 
for  the  purpose,  to  sell  the  land,  or  so  much 
thereof  as  might  be  necessary,  to  satisfy  the 
said  costs.  Pursuant  to  that  decree  the 
whole  tract  of  230  acres  of  land,  alleged  to 
be  then  worth  $4,000,   was  sold,  and  pur- 


chased by  W.  H.  Roberts,  one  of  the  heirs  of 
W.  L.  Roberts,  at  the  price  of  $42.  The  sale 
was  reported  to  the  court,  and  confirmed  by 
decree  of  April  8;  1902. 

If  the  decree  of  April  12,  1899,  was  a  final 
decree,  as  Insisted  by  appellees,  and  as,  un- 
der our  decision,  we  think  it  was  (Cocke's 
Adm'r  v.  Gilpin,  1  Rob.  20;  Ryan  y.  McLeod, 
32  Grat  867;  Rawlings  v.  Rawlings,  75  Va. 
76;  Sims  y.  Sims,  94  Va.  580,  27  S.  E.  436^ 
64  Am.  St  Rep.  772),  the  subsequent  proceed- 
ings by  which  the  land  assigned  W.  L.  Rob- 
erts was  sold  would  seem  to  be  without  au- 
thority of  law,  at  least  as  to  the  appellant, 
who  had  no  notice  thereof. 

In  Johnson  v.  Anderson,  76  Va.  766,  771, 
where  the  court  had  given  all  the  relief  con- 
templated in  the  cause.  Judge  Burks,  speak- 
ing for  the  court,  said:  'The  cause  was  end- 
ed, and  the  court  could  proceed  no  further. 
It  had 'no  further  jurisdiction  in  that  proceed- 
ing either  of  the  subject-matter  or  of  the 
parties.  ♦  •  ♦  The  original  cause  being 
ended,  the  proceeding  was  a  new  one  against 
the  defendant;  and,  being  without  notice, 
the  personal  decree  against  him  is  a  nullity, 
and  would  be  so  treated,  we  presume,  every- 
where." See  Battaile,  etc.,  v.  Maryland 
Hospital,  etc.,  76  Va.  63;  Smith  v.  Powell, 
98  Va.  431,  36  S.  B.  522. 

If  it  had  been  necessary  in  the  suit  of  Hun- 
sucker, etc.,  y.  Spear,  etc.,  to  have  sold  the 
land,  the  subject-matter  of  the  suit,  for  the 
purpose  of  partition,  of  course  the  costs  ad- 
judged against  each  party  would  have  been 
a  charge  upon,  and  should  have  been  paid 
out  of,  his  share  of  the  proceeds  of  the  sale. 
But  in  that  case  there  was  no  necessity  for 
sale  for  the  purpose  of  partition,  and  none 
was  made  or  could  have  been  made  therein 
without  the  consent  of  parties.  Howery  v. 
Jlelms,  20  Grat  1.  It  would  therefore  seem 
clear  that  in  a  suit  for  partition,  where 
there  was  no  sale  necessary  or  made  for 
the  purpose  of  partition,  the  court  would  not 
have  jurisdiction  to  sell  the  land  assigned 
one  of  the  parties  to  satisfy  his  share  of 
the  costs  of  partition.  The  costs  adjudged 
against  such  party  would  be  a  lien  upon  the 
land  assigned  him,  and  perhaps  a  preferred 
lien,  as  they  were  necessary  to  perfect  his 
title  in  severalty  to  it;  but  it  would  have  to 
be  enforced,  like  other  judgment  liens  upon 
the  land,  by  a  bill  in  equity,  as  provided  by 
section  3571  of  the  Code  of  1887  [Va.  Code 
1904,  p.  1907], 

But  if  it  be  held  that  the  proceedings  in 
question  which  resulted  in  the  sale  of  the 
land  are  binding  upon  the  heirs  of  W.  L. 
Roberts,  since  they,  being  parties  to  the 
suit,  are  presumed  to  have  had  notice  there- 
of and  made  no  objection,  still  they  are  not 
binding  upon  the  appellant  who  had  no  no- 
tice of  them.  As  before  stated  In  this  opin. 
ion,  a  purchaser  having  actual  or  construct- 
ive notice  of  a  pending  suit  can  only  be  held 
chargeable  with  knowledge  of  the  facts  of 
which  the  record  in  the  suit,  as  it  existed 
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at  tbe  time  of  Ms  purchase,  would  have  in- 
formed him,  and  he  cannot  he  charged  with 
knowledge  of  facts  afterward  brought  into 
the  case  (Davis  v.  Christian,  supra),  or  be 
bound  by  proceedings  had  therein  affecting 
the  land  after  a  final  decree,  and  beyond  the 
jurisdiction  of  the  court 

Having  reached  the  conclusion  that  under 
the  allegations  of  the  bill  the  grantees  In 
the  deed  of  April  26,  1882,  are  estopped  by 
their  conduct  from  asserting  a  claim  under 
It  to  the  prejudice  of  the  appellant;  that  the 
proceedings  In  the  cause  by  which  the  land 
assigned  to  W.  L.  Roberts  was  directed  to  be 
conveyed,  and  was  conveyed,  to  his  heirs, 
did  not  adjudicate  any  question  between 
them  and  the  appellant  as  to  which  had 
the  better  title  to  the  coal  and  mining  rights 
in  controversy;  and  that  the  proceedings  in 
the  case  after  the  final  decree  of  April  8, 
1899,  are  not  binding  on  the  appellant-* 
we  are  of  opinion  that  the  appellant  was  en- 
titled to  maintain  its  bill  as  an  original 
bill  to  remove  a  cloud  from  its  title,  and 
that  the  circuit  court  erred  in  sustaining  a 
demurrer  to  the  bill  and  dismissing  it. 

Having  reached  this  conclusion,  it  will 
be  unnecessary  to  consider  the  other  grounds 
of  objection  to  the  validity  of  the  pro- 
ceedings In  the  cause  of  Hunsucker,  etc.,  v. 
Spear,  etc.,  set  up  in  the  bill,  as  a  deci- 
sion of  the  questions  raised  by  them,  how- 
ever decided,  could  not  render  the  bill  de- 
murrable, or  affect  the  conclusion  we  have 
reached. 

The  decree  of  the  circuit  court  of  April 
11,  1903,  dismissing  the  appellant's  bill,  and 
its  decree  of  April  7,  1904,  dismissing  the 
appellant's  bill  of  review,  must  be  reversed 
and  annulled;  and  this  court  will  enter  such 
decree  as  the  circuit  court  ought  to  have 
entered,  overruling  the  demurrer  to  the  bill, 
and  remand  the  cause  to  the  circuit  court 
for  further  proceedings  to  be  had,  not  in 
conflict  with  the  views  expressed  in  this 
opinion.  And  the  appeal  from  the  decree  of 
April  10, 1903,  in  the  case  of  Hunsucker,  etc., 
V.  Spear,  etc.,  must  be  dismissed  as  Improvi- 
dently  awarded,  as  there  was  a  final  decree 
rendered  in  that  cause  more  than  one  year 
before  the  bill  in  the  case  of  Virginia  Iron, 
Coal  &  Coke  Co.  v.  Roberts  was  asked  to  be 
treated  as  a  petition  to  rehear  in  that  cause. 


(103  Va.  719) 

WORRELL  ft   WILLLAMS  v.   KINNEAR 

MFG.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

9,  1905.) 

SALES— MAIVUFAOTUBED  ARTICLB8— BBEAOH  OT 
OONTBACT  —  DAMAGES  —  ASCERTAINMENT  OT 
FIXED  CHABOES  —  WITNESSES  ~  OBOSS-EZAM- 
INATION^APFEAL  —  HABMLESS  EBBOB  —  FOB- 
EION    COBPOBATIONS— PLEADING. 

1.  The  measure  of  damages  for  an  unqualified 
annulment  without  reasonable  cause  .by  the 
vendee  in  an  executory  contract  for  the  sale 
of  an  article  not  manufactured  at  the  time  of 


the  breach  is  the  dllFerence  between  the  ca^t  of 
manufacturing  and  delivering  the  article  and 
the  contract  price. 

[Ed.  Note. — ^For  cases  In  pohit,  see  voL  43, 
Cent  Dig.  Sales,  S  1106.] 

2.  The  latitude  permissible  in  cross-examining 
a  witness  must  be  left  largely  to  the  sound  dis- 
cretion of  the  trial  court,  which  will  not  be  in- 
terfered with  unless  plainly  abused  to  the 
prejudice  of  the  party  excepting. 

[Bd.  Note. — ^For  cases  in  point,  see  toL  8, 
Cent  Dig.  Appeal  and  ESrror,  f  3854.] 

8.  In  an  action  for  the  breach  by  the  vendee 
of  an  executory  contract  for  the  sale  of  articles 
to  be  manufactured  it  was  charged  by  plaintiff 
that  a  rival  concern  was  back  of  the  suit  and 
the  vice  president  of  that  ooacem  was  actually 
in  court  as  the  chief  witness  for  defendant 
Plaintiff's  president  was  asked  on  cross-exam- 
ination, under  the  guise  of  showing  the  "fixed 
charges"  of  manufacturing  the  articles  in  ques- 
tion, what  amount  of  business  plaintiff  did, 
what  it  spent  for  advertising,  what  it  spent  for 
salesmen,  what  were  the  salaries  of  its  officers, 
and  what  was  spent  for  freight  HM,  that  tbe 
questions  were  properly  excluded. 

4.  Plaintiffs  president,  having  testified  that 
the  cost  of  steel  under  continuing  oontractB  was 
three  cents  a  pound,  was  further  asked  on  cross- 
examination  with  whom  his  company  had  con- 
tinuing contracts.  Defendant's  counsel  stated 
that  his  purpose  was  to  test  the  credibility  of 
the  witness,  and  that  he  intended  to  show  that 
steel  could  not  be  bought  at  that  price.  In  re- 
sponse to  a  question  of  the  court,  he  further 
stated,  however,  that  he  could  not  say  that  he 
would  attempt  to  show  that  the  witness  did 
not  have  any  of  the  contracts  testified  to.  Held 
that,  as  the  only  legitimate  object  of  the  ques- 
tion would  have  been  to  lay  a  foundation  for 
impeachment  and  as  counsel  disclaimed  that 
purpose,  the  exclusion  of  *the  question  was 
proper. 

5.  The  vendor  of  material  to  be  used  in  the 
manufacture  of  an  article  is  not  a  subcontractor 
within  the  meaning  of  the  rule  excluding  sup- 

Eosed  advantages  of  a  subcontractor  in  comput- 
ig  profits  in  the  sale  of  a  manufactured  article. 

6.  Representations  that  plaintiff's  bid  for  the 
work  was  as  low  as  it  could  be  done,  and  that 
there  was  no  profit  in  it  at  the  price  bid,  are 
mere  expressions  of  opinion,  and,  luthough  false, 
do  not  invalidate  a  contract  made  in  pursuance 
thereof. 

7.  Rejecting  a  special  defense  la  not  prejudi- 
cial to  defendant  where  the  evidence  in  support 
of  such  special  defense  is  admitted  under  the 
general  issue. 

8.  \  specification  of  a  defense  In  that  plain- 
tiff corporation  had  not  complied  with  the  pro- 
visions of  Code  1904,  §  1104,  prescribing  the 
conditions  upon  which  foreign  corporations  may 
do  business  within  the  state,  was  defective 
where  it  did  not  specify  the  particular  in  which 
plaintiff' had  failed  to  comply  with  the  statu- 
tory requirements. 

9.  In  an  action  for  the  breach  by  the  vendee 
of  an  executory  contract  for  the  sale  of  articles 
to  be  manufactured  defendant  could  not  com- 
plain of  the  ascertainment  of  plaintiffs  *'fixed 
charges"  of  manufacturing  the  articles  by  tes- 
timony as  to  the  customary  percentage  to  be  de- 
ducted for  such  charges,  where  he  introduced 
such  testimony  himself,  and  the  jury  returned 
a  verdict  for  less  than  the  amount  of  plaintifiTs 
claim  as  computed  by  deducting  the  highest  esti- 
mate made  by  defendant's  witnesses  for  fixed 
charges. 

10.  A  new  trial  will  not  be  granted  for  refusal 
to  pci'mit  evidence  to  be  Introduced,  where  snb- 
stantirJly  the  same  evidence  Is  received  without 
objection  at  a  later  stage  of  the  trial. 

Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 
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Action  by  the  Klnnear  Manufacturing  Oom- 
pany  against  Worrell  &  Williama.  There  was 
a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

John  B.  Jenkins  and  Green,  Withers  St 
Green,  for  plaintiff  in  error.  Jeffries  ft  Law- 
less, for  defendant  in  error. 

WHITTLE,  J.  On  June  8,  1903,  the  de- 
fendant in  error,  by  a  written  contract,  ob- 
ligated itself  to  manufacture  and  erect  for 
the  plaintiff  in  error  73  galvanized  steel  shut- 
ter doors,  to  be  used  in  the  union  warehouses 
and  slip  of  the  Southern  Railway  Company 
and  the  Atlantic  Coast  Line  Railway,  at 
that  time  in  process  of  erection  in  the  city  of 
Norfolk,  at  the  price  of  $5,553.00. 

On  the  following  day  the  plaintiff  in  error 
despatched  a  telegram  to  the  defendant  In  er- 
ror, withdrawing  its  acceptance  of  the  of- 
fer by  which  the  contract  in  question  had 
been  consiunmated ;  and  immediately  award- 
ed the  contract  to  the  Wilson  Manufacturing 
Company  for  fifty-odd  dollars  less  than  the 
price  stipulated  for  in  the  original  agree- 
ment The  sole  reason  assigned  by  the  plain- 
tiff in  error  for  the  violation  of  its  contract 
was  that  it  was  to  its  Interest  to  cancel  it 

Thereupon  this  action  was  Instituted  in  the 
court  of  law  and  chancery  for  the  city  of  Nor- 
folk to  recover  damages  for  the  breach  of  con- 
tract, and  resulted  In  a  verdict  and  Judgment 
for  the  plaintiff  for  $1,647.14.  To  review  that 
judgment  the  defendant  brings  this  writ  of 
error  here. 

A  bill  of  particulars  was  filed  with  the  dec- 
laration in  the  case,  furnishing  plaintiff's 
estimate  of  the  material  necessary  to  have 
completed  the  contract,  with  the  cost  of  such 
material,  and  also  the  cost  of  labor  for  pre- 
paring material  and  manufacturing  and  erect- 
ing the  doors  pursuant  to  contract,  to  which 
was  added  the  freight  charges  and  drayage 
for  their  transportation  from  the  factory  at 
Columbus  to  Norfolk.  These  several  items 
amounted  in  the  aggregate  to  $3,326.22. 

It  is  settled  law  that  the  measure  of  dam- 
ages for  an  unqualified  annulment,  without 
reasonable  cause,  by  the  vendee  In  an  execu- 
tory contract  for  the  sale  of  an  article  not 
manufactured  at  the  time  of  the  breach,  is 
the  difference  between  the  cost  of  manufac- 
turing and  delivering  the  article  and  the  con- 
tract price.  Masterton  v.  Mayor  of  City  of 
Brooklyn  (N.  Y.)  42  Am.  Dec.  38;  Morrison 
V.  Lovejoy,  6  Minn.  319  (Gil.  224) ;  Kelso  v. 
Marshall,  24  App.  Div.  128,  48  N.  Y.  Supp. 
728 ;  Dryfoos  v.  Uhl,  69  App.  Dlv.  118,  74  N. 
Y.  Supp.  532;  Todd  v.  Gamble,  148  N.  Y. 
882,  42  N.  B.  982,  52  L.  R  A.  225 ;  Indiana 
Canning  Co.  v.  Priest,  16  Ind.  App.  445,  45 
N.  B.  618;  Beardsley  v.  Smith,  61  111.  App. 
840;  Kingman  v.  Hanna  Wagon  Co.,  74  111. 
App.  22;  Rice  Co.  v.  Penn  Plate  Co.,  88  111. 
App.  407;  Kimball  v.  Deere,  Wells  &  Co., 
108  Iowa,  676,  77  N.  W.  1041 ;  Hauser  &  Co. 
Y.  Tate,  105  Ky.  701,  49  S.  W.  475 ;  Berthold 


I  V.  St  Louis  Bl.  0.  Co.,  165  Mo.  280,  65  S.  W. 
784. 

The  fact  that  there  haff  been  an  entire 
breach  of  contract  in  this  Instance  la  not  de- 
nied; and  the  general  doctrine  stated  above, 
as  to  the  measure  of  damages  In  this  class 
of  cases,  is  also  conceded.  But  the  defend- 
ant maintains  that  the  plaintiff  has  alto- 
gether omitted  the  constituent  element  of 
"fixed  charges"  from  its  computation  of  the 
cost  of  the  manufactured  product,  by  which 
omission,  it  is  insisted,  the  net  profit  demand- 
ed is  materially  enhanced. 

By  the  term  "fixed  charges"  is  meant  the 
general  running  expenses  which  attach  to 
every  business,  and  It  is  true,  as  contended, 
that  such  "fixed  charges"  do  compose  an  es- 
sential element  in  the  cost  of  a  manufactured 
article. 

The  ruling  of  the  trial  court  refusing  to 
allow  certain  questions  to  be  propounded  to 
the  president  of  the  plaintiff  company  for 
the  alleged  purpose  of  ascertaining  the  pro- 
portion of  the  "fixed  charges"  of  the  busi- 
ness, proper  to  be  taken  into  account  in  de- 
termining the  plaintiff's  profit,  constitutes 
the  first  assignment  of  error. 
.  As  the  rulings  of  the  court  with  respect 
to  the  second  and  fourth  assignments  of  er- 
ror are  germane  to  the  first  assignment,  they 
may  be  conveniently  treated  together. 

In  order  to  reach  an  Intelligent  conclu- 
sion in  regard  to  the  refusal  of  the  court  to 
permit  the  defendant's  counsel  to  pursue  the 
line  of  Investigation  indicated,  it  is  material 
to  know  the  circumstances  under  which  the 
proposed  examination  arose. 

It  appears  that  the  Wilson  Manufacturing 
Company,  to  which  company,  as  remarked, 
the  second  contract  for  the  manufacture  of 
the  doors  in  question  was  awarded  after  the 
original  contract  had  been  breached,  was  an 
active,  and,  indeed,  the  sole,  competitor  in 
the  United  States  of  the  plaintiff  in  the  man- 
ufacture of  that  class  of  doors,  and  that  a 
suit  was  then  pending  between  these  rival 
companies  for  an  alleged  infringement  of  a 
patent  upon  these  doors;  that  the  vice  presi- 
dent and  factory  manager  of  the  Wilson  Man- 
ufacturing Company  was  present  during  the 
trial  as  chief  witness  for  the  defendant;  and 
It  was  openly  charged  by  the  president  of  the 
plaintiff  company  while  on  the  witness  stand 
that  his  business  rival  "is  at  the  back  of  this 
suit,"  and  "is  here  to  get  all  the  Information 
he  can  as  to  the  methods  of  our  manufacture, 
and  I  do  not  propose  to  give  it"  This  state- 
ment, thus  directly  made,  was  not  denied  by 
the  party  referred  to,  and  the  circumstances 
strongly  tended  to  sustain  the  charge. 

Under  these  conditions  the  trial  court  de- 
clined to  permit  the  witness  to  be  subjected 
to  an  examination,  the  general  character  of 
which  may  be  gathered  from  the  following 
interroga  todies : 

"What  amount  of  business  was  done  by 
your  house  last  year?' 
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"What  Is  tbe  average  of  your  business  pCT 
ammin?" 

"What  was  spent  tor  adyerti€dng  by  your 
Gpncem  last  year?** 

"What  is  the  average  expense  for  adver- 
tising your  business?" 

"What  did  yon  spend  for  salesmen  last 
year?" 

"What  were  the  salaries  of  your  officers 
last  year?" 

•What  was  spent  for  freight?" 

*How  many  officers  are  in  your  company 
and  what  salaries  do  they  receive?" 

From  the  necessity  of  the  case,  the  lati- 
tude permissible  In  cross-examining  a  wit- 
ness must  be  left  largely  to  the  sound  dis- 
cretion of  the  trial  court;  and  the  rule  is 
well  ^tabllshed  that  an  appellate  court  will 
not  interfere,  unless  that  discretion  has  been 
plainly  abused.  Burke  v.  Shaver,  92  Va.  345, 
23  8.  B.  749;  Savage  v.  Bowen  (decided  at 
the  January  term)  49  8.  E.  668.  See,  also, 
authorities  cited  in  8  Enc  PL  &  Pr.  110, 
note  1. 

In  order  to  warrant  a  reversal  on  that 
ground,  it  must  plainly  appear  that  tbe  rul- 
ing has  resulted  to  the  prejudice  of  the  ex- 
ceptor. Siorotock  Ins.  Co.  v.  Fostoria  Nov? 
elty  Co.,  94  Va.  361.  26  S.  E.  850. 

That  the  trial  court  properly  exercised  its 
discretion  in  refusing  to  allow  the  witness 
to  be  subjected  to  the  Inquisitorial  examina- 
tion proposed,  in  the  light  of  the  surrounding 
circumstances,  cannot  be  doubted.  Plaintiff 
was  the  owner  of  an  extensive  manufactur- 
ing establishment,  engaged  in  various  kinds 
of  work,  and  manufacturing  a  variety  of 
articles  on  a  large  scale,  with  the  buildings, 
machinery,  capital,  officers,  and  employ^  in- 
cident to  a  business  of  thitt  magnitude.  The 
entire  "fixed  charges"  of  such  a  business 
would  necessarily  have  afforded  unsatisfae- 
tory  data  to  a  Jury  from  which  to  estimate 
the  proportional  part  of  such  "fixed  charges" 
proper  to  be  borne  in  the  manufacture  of  an 
isolated  article.  Besides,  it  is  contrary  to 
the  policy  of  the  law  to  permit  a  person,  who, 
without  cause,  has  violated  his  contract  and 
been  sued  for  the  breach,  under  the  guise  of 
determining  "fixed  charges"  to  unduly  pry 
into  and  expose  the  private  business  methods 
of  the  injured  party  to  the  scrutiny  of  a 
vigilant  competitor. 

"Fixed  charges,"  as  remarked,  constitute 
an  element  of  the  cost  of  manufacture,  and 
were  the  subject  of  proper  inquiry  in  this 
case;  but,  as  shall  be  seen  presently,  they 
were  susceptible  of  approximate  ascertain- 
ment without  unnecessary  exposure  of  the 
plaintiff's  trade  secrets.  To  entertain  a  suit- 
or only  on  the  terms  of  such  business  dis- 
closures would  tend  to  deter  one  who  had 
suffered  wrong  from  resorting  to  the  courts 
for  redress. 

In  this  connection  the  witness,  who,  in  re- 
i^nse  to  a  question  had  stated  that  the 
cost  of  steel  to  his  company,  under  continu- 
ing contracts,  was  three  cents  per  pound. 


was  also  asked  on  cross-examination  with 
whom  his  company  had  said  continuing  con- 
tracts, to  which  question  he  made  the  follow- 
ing reply:  "I  decline  to  answer.  I  will  make 
oath  that  the  costs  embodied  in  the  bill  of 
particulars  are  absolutely  true,  •  •  •  but 
for  the  protection  of  those  from  whom  we 
have  bought  I  decline  to  answer."  Thereupon 
coimsel  for  the  plaintiff  objected  to  the  ques- 
tion, and  counsel  for  the  defendant  inslstgd 
upon  the  question  being  answered,  stating 
that  his  purpose  was  to  test  the  credibility 
of  the  witness,  and  he  Intended  to  show  that 
steel  could  not  be  bought  at  that  price.  In 
response  to  the  court's  inquiry,  If  he  intend- 
ed to  impeach  the  witness  by  showing  that 
his  company  did  not  have  the  continuing 
contracts  claimed,  counsel  stated  "that  he 
could  not  say  that  he  would  attempt  to  show 
that  the  witness  did  not  have  any  such  con- 
tracts." The  court  then  sustained  the  objec- 
tion to  the  question,  and  declined  to  require 
the  witness  to  answer  it 

The  only  legitimate  object  of  such  a  ques- 
tion would  have  been  to  lay  the  foundation 
for  impeaching  the  witness,  and,  counsel 
having  disclaimed  that  purpose,  the  action 
of  the  court  in  ruling  out  the  question  was 
obviously  proper. 

It  is  further  suggested  in  the  fourth  as- 
signment of  error  that  the  plaintiff's  esti- 
mate of  the  actual  cost  of  material  is  based 
upon  subcontracts  for  material,  which,  it  is 
said,  is  not  a  correct  criterion  in  calculating 
profits.  But  the  doctrine  Invoked  has  no 
application  to  the  purchase  of  material  out 
of  which  an  article  contracted  for  is  to  be 
manufactured.  The  reason  of  the  rule  for 
excluding  the  supposed  advantages  of  a  sub- 
contract in  computing  profits  Is  that  it  in- 
troduces a  collateral  undertaking,  uncertain 
and  contingent  in  Its  character,  to  which  the 
person  sought  to  be  affected  was  not  a  party, 
and  which  was  not  in  contemplation  of  the 
parties  when  the  original  contract  was  en- 
tered into.  Devlin  v.  Mayor,  etc.,  63  N.  Y. 
8.  But  the  vendor  of  material  to  be  used  in 
the  manufacture  of  an  article  is  not  a  sub- 
contractor within  the  meaning  of  the  rule. 

In  support  of  the  assignment  of  error  No. 
3  two  averments  are  made: 

(1)  That  the  defendant  was  Induced  to  en- 
ter into  the  contract  by  reason  of  the  false 
and  fraudulent  representations  of  the  agent 
of  the  plaintiff  that  its  bid  for  the  work  was 
as  low  as  the  work  could  be  done,  and  that 
there  was  no  profit  In  It  at  that  price;   and 

(2)  That  the  plaintiff  had  not  complied 
with  the  provisions  of  section  1104,  p.  521, 
of  the  Code  of  1904,  prescribing  the  con- 
ditions upon  which  corporations  of  other 
states  or  countries  may  conduct  operations 
in  this  stata 

There  was  an  agreement  between  counsel 
that  the  defendant  should  be  permitted  to 
show  under  the  general  issue  anything  which 
it  might  be  lawful  to  set  up  and  prove  under 
special  pleas,  provided  such  matters   were 


ft.) 


VIBGINIA  A  K.  C.  WHEEL  CO.  ▼.  HARRIS. 


991 


embraced  In  its  specification  of  defenses, 
and  contained  a  statement  of  facts,  which, 
if  true,  would  amount  to  a  yalld  defense  to 
the  action.  The  ahoye  grounds  were  em- 
braced in  the  statement  of  defenses  filed, 
but,  on  motion  of  the  plalntlll,  were  rejected 
by  the  court 

With  respect  to  the  first  gnround  of  defense^ 
the  Alleged  false  representations  were  mere 
expressions  of  opinion—- "dealer's  talk" — and 
were  not  such  as,  if  proved,  would  have  in- 
validated the  contact  1  Benj.  on  Sales,  661. 
Besides,  it  appears  that,  notwithstanding  the 
rejection  of  that  specification  of  defense,  the 
court  allowed  evidence  of  the  alleged  false 
representations  tp  be  Introduced  under  the 
general  issue,  and  the  question  was  in  that 
way  submitted  to  the  Jury;  so  that  the  de- 
fendant could  not  have  been  prejudiced  by 
the  court's  ruling  upon  that  issue.  Taylor  v. 
Mallory,  96  Ya.  18,  30  8.  E.  472;  Norfolk, 
etc..  By.  Go.  v.  Marpole,  97  Ya.  594,  34  S.  B. 
462. 

The  second  ground  of  defense — ^that  the 
plaintiff  was  a  foreign  corporation,  doing 
business  in  the  state  without  having  com- 
plied with  section  1104  of  the  Code — ^was  de- 
fectivcf  in  not  specifying  the  particular  in 
which  it  had  failed  to  comply  with  the  re- 
quirements of  the  statute,  and  for  that 
cause,  if  for  none  other,  was  properly  re- 
jected. Nat  Bldg.p  etc.,  Ass'n  y.  Ashworth, 
91  Ya.  706,  22  S.  E.  521. 

Finally,  in  regard  to  the  contention  that 
the  court  erred  in  excluding  testimony  tend- 
ing to  show  the  amount  which  ought  to 
have  been  deducted  for  "fixed  charges." 
The  record  shows  that  the  court  permitted 
the  introduction  of  admissible  evidence  on 
the  subject  and  also  that  the  Jury  made 
some  allowance  for  such  charges  In  arriving 
at  their  verdict 

While  the  vice  president  and  factory  man- 
ager of  the  Wilson  Manufacturing  Company 
testifies  that  from  35  to  40  per  cent  of  the 
aggregate  cost  of  material  and  labor  was  the 
customary  percentage  to  be  deducted  for 
fixed  charges,  an  intelligent  and  disinterested 
witness  declares  25  per  cent  to  be  the  usual 
allowance  for  such  charges  in  determining 
profit 

As  to  the  propriety  of  basing  a  recovery 
upon  this  character  of  evidence,  in  the  lead- 
ing case  of  Masterton  v.  Mayor  of  City  of 
Brooklyn,  supra,  the  court  said:  "The  con- 
stituent elements  of  the  cost  should  be  as- 
certained from  sound  and  reliable  sources; 
from  practical  men,  having  experience  in 
the  particular  department  of  labor  to  which 
the  contract  relates." 

It  appears,  therefore,  that  the  defendant 
has  no  ground  to  complain  of  the  mode  adopt- 
ed for  ascertaining  "fixed  charges*'  in  this 
Instance,  and  the  rule  in  this  state  is  that  "a 
new  trial  will  not  be  granted  for  refusal  to 
permit  certain  evidence  to  be  introduced 
when  substantially  the  same  evidence  was 
received  without  objection  at  a  later  stage 


of  the  trial."    Norfolk,  etc.,  Ry.  Co.  y.  Mar- 
pole,  supra;  Taylor  v.  Mallory,  supra. 

The  evidence  on  behalf  of  the  plaintiff 
shows  that  the  cost  of  necessary  labor  and . 
material  to  have  performed  the  contract  on 
its  part  would  have  amounted  to. .  $3,172  43 
25%  of  that  sum  Is 793  10 


Freight  charges 


$3,965  53 
153  79 


$4,119  32 


Contract  price  of  article  delivered  $5,553  90 
Cost  of  manufacture  and  delivery    4,119  32 


Profit $1,434  58 

Amount  of  verdict $1,647  14 

Profit 1,434  58 


Excess  of  verdict  over  profit. ...  $  212  56 
It  thus  appears  that  whUe  it  was  com- 
petent for  the  Jury  to  have  adopted  25  per 
cent  of  the  aggregate  cost  of  labor  and  ma- 
terial for  "fixed  charges,"  they  have,  in  as- 
sessing the  damages,  exceeded  that  estimate 
by  the  sum  of  $212.56. 

For  that  reason  the  Judgment  of  the  trial 
court  must  be  reversed;  but  inasmuch  as 
that  is  the  only  ^rror  which  the  record  dis- 
closes, the  case  will  be  remanded,  with  di- 
rections that  unless  the  plaintiff  enter  of 
record  its  election  to  release  the  sum  of 
$212.56,  the  verdict  shall  be  set  aside,  and 
a  new  trial  awarded.  But  if  the  plaintiff 
shall  accept  a  recovery  of  $1,434.58  as  the 
true  measure  of  its  damages  In  the  case, 
then  the  motion  of  the  defendant  for  a  new 
trial  will  be  overruled,  and  Judgment  ren- 
dered for  said  sum  of  $1,434.58^  with  interest 
and  costs. 

(103  Va.  708) 
VIRGINIA  &  N.  C.  WHEEL  CO.  v.  HARRIS. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

9,  1905.) 

UASTTER  Ax\D   8EBV ANT— DEFECTIVE  MACHINEBT 

— PBOMISB  TO  BEPAIBr-CONTINUINO  SEBVICB 

—PLEADING— DEMUBBEB— INSTRUCTIONS. 

1.  A  demurrer  to  an  entire  declaration,  if  one 
count  is  Rood,  must  be  overruled. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent  Dig.  Pleading,  S§  486,  487.] 

2.  Where  a  demurrer  is  to  an  entire  declara- 
tion, the  assignment  of  causes  of  demurrer  ap- 
plicable to  both  counts  does  not  enlarge  the 
scope  of  the  demurrer. 

3.  A  declaration,  in  an  action  for  Injuries, 
charging  that  it  was  defendant's  duty  to  use 
ordinary  care  to  furnish  plaintiff  with  a  reason- 
ably safe  saw,  that  defendant  was  informed  of 
its  defective  condition  and  promised  to  fix  it, 
but  directed  plaintiff  to  continue  his  work,  and 
failed  to  fix  it  as  promised,  by  reason  of  which 

Slaintiff  was  injured,  is  sufficient  as  against  a 
emurrer  assigning  as  grounds  that  it  is  indefi- 
nite and  does  not  set  out  the  alleged  cause  of 
action  with  sufficient  particularity. 

4.  Where  the  servant  is  induced  to  continue 
to  operate  defective  machinery  by  the  master's 
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order,  coupled  with  a  promise  to  repair  the  de- 
fect, the  question  whether  a  continuance  In  the 
service  and  use  of  the  defective  machinery  is 
such  negligence  aa  to  bar  a  recovery  is  for  tha 
jury. 

5..  An  averment  that  a  master  promised  to  re- 
pair machinery,  but  failed  and  *  refused"  to  do 
so,  is  not  inconsistent  with  the  theory  that  the 
promise  induced  the  servant  to  incur  a  known 
danger. 

6.  Where  defendant  in  an  action  for  injuries 
bf  a  saw^  introduced  testimony  that  it  was  the 
trwok  which  caused  the  trouble,  that  it  was  fix- 
ed before  the  accident,  and  that  another  em- 
ploy6  worked  at  the  saw  for  six  weeks  after 
the  accident,  evidence  showing  the  condition  of 
the  saw  a  week  after  the  accident  and  subse- 
quent repairs,  was  admissible  in  rebuttal. 

7.  A«  instruction  that  if  defendant  promised 
to  repair  a  saw,  and  failed  to  do  so  in  a  rea- 
sonable time,  plaintiff  would  not  be  entitled  to 
recover  for  that  cause  alone,  but  if  afterwards 
plaintiff  ''failed  to  exercise  tne  increased  degree 
of  care,  ii*  using  the  saw,  demanded  by  the  in- 
creased petil,  the  Jurv  must  find  for  defend- 
ant," is  properly  modified  by  substituting,  for 
the  danse  quoted,  "failed  to  exercise  such  rea- 
sonable care  ai^  a  prudent  man  would  exercise 
under  the  same  circumstances.** 

8.  A  requested  Instruction  not  warranted  by 
the  evidence  is  properly  refused. 

9.  An  instruction  that  if  plaintiff  complained 
of  the  defective  condition  of  machinery,  and 
defendant  promised  to  repair,  but  failed  to  do 
so  in  a  reasonable  time,  in  consequence  of  which 
plaintiff  was  injured,  the  jury  should  find  for 
plaintiff,  unless  he  failed  to  exercise  reasonable 
care,  considering  his  experience,  or  unless  the 
danger  was  so  palpable  that  no  one  but  a  reck- 
less person  would  expose  hihiself  to  it,  is  not 
improper  on  the  ground  that  it  does  not  make 
the  presence  of  danger  a  necessary  element  to  a 
recovery,  and  does  not  state  that  plaintiff  relied 
on  the  promise  to  repair. 

10.  In  an  action  for  injuries  by  a  saw,  an  In- 
struction that  if  defendant  refused  to  repair  the 
saw,  or  by  its  conduct  gave  plaintiff  to  under- 
stand that  it  did  not  intend  to  repair,  plaintiff 
assumed  the  risk,  is  properly  refused,  "as  the 
presumption  is  that  when  a  servant  complains 
of  defective  machinery,  which  the  master  re- 
fuses to  repair  and  directs  him  to  proceed,  un- 
less the  detect  is  so  palpable  that  only  a  reck- 
less man  would  use  it,  the  servant  may  presume 
that  the  master  considers  It  reasonably  safe. 

11.  An  instruction  that  if  plaintiff  knew  the 
machinery  was  out  of  order,  and  reported  it  to 
the  foreman,  and  it  was  repaired  in  plaintiff's 
presence,  and  he  made  no  further  complaint,  to 
find  for  defendant,  is  properly  refused,  as  ignor- 
ing the  principle  that  the  master's  duty  to  use 
ordinary  care  to  furnish  reasonably  safe  ma- 
chinery is  personal  and  nonassignable. 

Error  to  Circuit  Court,  Henrico  County. 

Action  by  one  Harris  against  the  Virginia 
&  North  Carolina  Wheel  Company.  From  a 
judgment  for  plaintiff,  defendant  brings  ea> 
ror.    Affirmed. 

J.  Alston  Cabell  and  L.  O.  Wendenburg, 
for  plaintiff  in  error.  H.  A.  Atkinson,  J  no. 
A.  Lamb,  and  Saml.  A.  Anderson,  for  de- 
fendant in  error. 


WHITTLE,  J.  The  purpose  of  this  writ  of 
error  is  to  review  a  judgment  rendered  in  be- 
half of  the  defendant  in  error,  Harris, 
against  the  plaintiff  In  error,  the  Virginia 
&  North  Carolina  Wheel  Company,  in  an  ac- 
tion to  recover  damages  for  personal  inju- 
ries. 


There  was  a  demurrer  to  the  declaration, 
which  contained  two  counts,  and  the  action 
of  the  trial  court  in  overruling  the  demurrer 
constitutes  the  first  assignment  of  error. 

Since  the  court  Is  of  opinion,  for  reasons 
to  be  stated  presently,  that  the  second  count 
Is  sufficient  to  maintain  the' action,  and  as 
it  appears  that  the  evidence,  both  of  the 
plaintiff  and  defendant,  was  addressed  to 
the  case  made  by  the  second  count.  It  will 
be  unnecessary  to  consider  the  alleged  In- 
sufficiency of  the  first  count 

It  has  long  been  the  established  rule  of 
practice  in  this  state  that  a  demurrer  to  the 
entire  declaration  raises  the  question  wheth- 
er it  sets  out  sufficient  matter  to  sustain  the 
action*  and  In  such  case,  where  there  are 
several  counts,  one  of  which  is  good,  the 
demurrer  must  be  oyerruled.  Roe  t.  Orutch- 
field,  1  H.  &  M.  861;  Holllngsworth  t.  Mil- 
ton, 8  Leigh,  50;  Henderson  y.  Stringer,  G 
Grat.  180;  Wright  y.  Mlchle,  6  Grat  854; 
Smith  y.  Lloyd,  16  Grat  295;  Wright  y. 
Smith,  81  Va.  777;  Gray  y.  Kemp,  88  Va^ 
201,  16  S.  E.  225;  Grubb  y.  Burford,  08  Va« 
553,  87  S.  E.  4. 

The  defendant  seeks  to  escape  the  conse- 
quences of  the  aboye-mentloned  rule  by 
showing  that  tiie  assignment  of  causes  of 
demurrer  applies  to  both  counts  of  the  decla- 
ration. But  the  office  of  the  assigimaent  is 
to  indicate  the  grounds  relied  on,  and  not  to 
enlarge  the  scope  of  the  demurrer. 

"Assigning  special  causes  for  demurrer 
does  not  make  a  demurrer  special  which  ie 
in  its  nature  general.'*  IJlller  t.  McLuert 
Gilmer,  338. 

"A  demurrer  to  a  declaration,  with  a  state- 
ment of  special  cause  of  demurrer  that  one 
of  the  counts,  or  breaches,  or  parts  of  the 
plaintiff's  demand,  of  a  distinct  and  divisible 
nature,  is  bad,  does  not  alter  the  character  of 
the  demurrer,  and,  if  there  be  matter  enougb 
in  the  declaration  to  maintain  the  action, 
the  demurrer  must  be  oyerruled.**  Hender- 
son y.  Stringer,  supra. 

The  second  count  of  the  declaration,  after 
stating  the  employment  of  the  plaintiff  by 
the  defendant  as  a  sawyer,  alleges  that  it 
was  the  duty  of  the  defendant  to  use  ordi- 
nary, due,  and  proper  care  to  furnish  the 
plaintiff  with  a  reasonably  safe  and  proper 
saw  with  which  to  perform  his  work;  and 
especially  was  it  the  duty  of  the  defendant, 
when  it  found  that  the  machinery  was  out 
of  order,  to  have  the  same  repaired,  so  that 
the  plaintiff  would  not  be  Injured  while  using 
it.  The  count  then  proceeds  to  charge  that 
the  defendant  was  informed  that  the  saw  in 
question  was  out  of  order  and  ought  to  be 
fixed,  and  promised  the  plaintiff  to  fix  the 
same,  but  negligently,  recklessly,  and  care- 
lessly failed  and  refused  to  fix  the  same,  and 
directed  the  plaintiff  to  continue  to  operate 
the  saw.  It  further  alleges  that  the  defend* 
ant  was  a  second  time  informed  of  the  con- 
dition of  the  machine,  and  again  promised 
the  plaintiff  to  fix  the  same,  and  directed  him 
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to  continue  to  use  tbe  saw,  assuring  him 
that  the  same  would  be  fixed  In  a  reasonable 
and  proper  time,  upon  which  promise  the 
plaintiff  relied,  and  continued  to  operate 
the  saw.  Yet,  It  is  said,  the  defendant,  un- 
mindful and  disregardful  of  Its  duties  and 
promises,  negligently,  recklessly,  and  care- 
lessly failed  and  refused  to  fix  the  saw,  as 
promised,  in  a  reasonable  and  proper  time, 
by  reason  whereof,  while  the  plaintiff  was 
operating  the  saw,  and  without  any  fault  on 
his  part,  but  because  of  the  defective,  inse- 
cure, and  unsafe  condition  of  the  saw,  he 
received  the  injuries  complained  of. 

Summarized,  the  causes  of  demurrer  as- 
signed by  the  defendant  in  the  trial  court 
(and  to  which  he  must  be  confined  in  this 
court— Va.  Code  1904,  p.  1721,  $  3271)  are: 
First,  that  the  declaration  is  vague  and  in- 
definite, and  does  not  set  out  the  alleged 
cause  of  action  with  sufficient  particularity; 
and,  second,  that  it  seeks  to  hold  the  defend- 
ant responsible  for  obvious  and  known  risks 
incident  to  the  employment  and  assumed  by 
the  plaintiff,  and  to  impose  upon  the  defend- 
ant a  higher  degree  of  care  than  is  required 
by  law. 

The  count  Is  plainly  not  amenable  to  the 
first  objection.  To  the  contrary,  the  facts 
which  constitute  the  alleged  cause  of  action 
are  stated  with  sufficient  certainty  to  be  un- 
derstood by  the  defendant,  who  has  to  an- 
swer them;  by  the  jury,  who  are  to  inquire 
into  their  truth;  and  by  the  court,  which  Is 
to  render  judgment.  Wood  v  Am.  Nat  Bk., 
100  Va.  306,  40  S.  B.  931. 

The  rule  laid  down  in  yet  more  recent 
cases  Is  that  the  declaration  is  sufficient  If 
it  informs  the  defendant  of  the  nature  of 
the  demand  made  upon  it,  and  states  such 
facts  as  win  enable  the  court  to  say  that,  if 
the  facts  are  proved  as  alleged,  they  estab- 
lish a  good  cause  of  action.  Hortenstein  v. 
Va.  Carolina  Ry.  Co.,  102  Va.  914,  47  S.  B. 
996;  Va.  Portland  Cement  Co.  v.  Luck's 
Adm'r  (Va.)  49  S.  B.  577. 

The  second  ground  of  demurrer  involves 
the  right  of  a  servant  to  recover  damages 
against  the  master  for  injuries  occasioned 
by  defective  machinery,  of  which  he  has  no- 
tice. The  general  rule  is  that  a  servant  who 
continues  tbe  service  with  such  knowledge, 
without  complaint  and  without  the  promise 
of  the  master  to  repair  the  defect,  cannot  re- 
cover damages  of  the  master  for  an  injury 
received  under  such  circumstances.  But  the 
rule  is  subject  to  the  qualification  that  where 
the  servant  is  induced  to  continue  to  operate 
the  defective  machinery  l^y  the  order  of  the 
master,  coupled  with  a  promise  to  repair  the 
defect,  the  master  Is  liable,  unless  the  danger 
is  so  manifest  that  no  prudent  person  would 
incur  the  risk.  And,  ordinarily,  the  question 
whether  a  continuance  in  the  service  and  use 
of  the  defective  machinery  amounts  to  such 
negligence  as  to  bar  a  recovery  ought  to  be 
submitted  to  the  Jury  upon  proper  instruc- 
tions.    Hough  V.  Ry.  Ca,  100  U.  S.  213,  25  L. 

49  S.E. 


I 


Bd.  612;  Kane  v.  Ry.  Co.,  128  U.  S.  91,  9 
Sup.  Ct  16,  32  L.  Bd.  339 ;  N.  &  W.  Ry.  Co. 
V.  Ampey,  98  Va.  108,  25  S.  B.  226 ;  Virginia 
&  Carolina  Wheel  Co.  v.  Chalkley,  98  Va. 
62,  34  S.  B.  976;  N.  &  W,  Ry.  Co.  v.  Wade, 
102  Va.  140,  45  S.  B.  915. 

An  allegation  of  duty  Is  only  a  conclusion 
of  law,  and  where  the  facts  alleged  show  the 
duty,  and  are  stated  with  sufficient  clearness 
to  prevent  surprise  and  enable  the  court  to 
proceed  upon  the  merits  of  the  cause,  the 
declaration  ought  to  be  sustained.  Va.  Code 
1904,  pp.  1706,  1722,  H  3246,  3272. 

Tested  by  these  familiar  principles  appli- 
cable to  the  relation  of  master  and  servant, 
the  declaration  states  a  good  cause  of  action. 

But  it  is  said  the  averment  that  the  mas- 
ter promised  the  servant  to  repair  the  saw, 
but  failed  and  refused  to  do  so,  is  inconsist- 
ent with  the  theory  that  the  promise  to  rem- 
edy the  dangerous  condition  of  the  saw  was 
the  motive  that  Induced  the  servant  to  incur 
a  known  danger.  It  Is  manifest,  however, 
that  the  word  ^'refused"  is  not  used  in  the 
narrow  sense  attributed  to  it,  in  the  conil^ 
tion  in  which  it  occurs.  Employed  as  an  in- 
transitive verb,  the  definition  in  Webster's 
International  Dictionary  of  •'refuse*'  is,  "Not 
to  comply  with  ;'•  and  in  Taylor  v.  Mason,  9 
Wheat  327,  6  L.  Bd.  101,  it  is  said:  "The 
words  'refusing  to  comply*  may  in  general 
have  the  same  operation  In  law  as  the  words 
'failing  to  comply*  would  have." 

"It  is  a.  rule  of  pleading  that,  when  an  ex- 
pression is  capable  of  different  meanings  that 
one  will  be  adopted  which  will  support  the 
pleading,  and  not  one  which  will  defeat  it*' 
Pender  v.  Dicken,  27  Miss.  252;  Loehr  v. 
Murphy,  45  Mo.  App.  523. 

Ascribing  to  the  word  "refused"  Its  broad- 
er signification,  there  Is  no  merit  in  the  last 
suggestion. 

The  second  assignment  of  error  is  that  the 
court  permitted  the  plaintiff  to  Introduce  evi- 
dence showing  the  condition  of  the  saw  about 
one  week  after  the  accident  happened,  and 
also  subsequent  repairs. 

The  foreman,  and  principal  witness  for  the 
defendant,  had  testified  in  chief  that  there 
was  nothing  the  matter  with  the  slide ;  that 
it  was  the  track  which  caused  the  trouble; 
that  he  had  fixed  the  track  about  15  or  20 
days,  or  possibly  a  month,  before  the  acci- 
dent after  which  time  there  was  no  com- 
plaint on  the  part  of  the  plaintiff.  To 
strengthen  his  statement,  he  declared  that 
another  employ^  went  to  work  on  the  saw 
the  day  after  the  accident  and  worked  it  for 
six  weeks.  The  questions  and  answers  ob- 
jected to  were  directly  in  rebuttal  of  the  fore- 
man's testimony,  and  were  therefore  clearly 
admissible 

In  Virginia  &  North  Carolina  Wheel  Co.  v, 
Chalkley,  98  Va.  62,  34  S.  B.  976,  It  is  said: 
**The  defendant  company,  for  the  purpose  a* 
showing  that  the  machine  was  in  a  reason 
ably  safe  condition  when  the  accident  occur 
red,  Introduced  evidence  tending  to  show  thi>i 
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some  time  afterwards  it  was  in  good  condi- 
tion, and  that  no  repairs  had  been  made  up- 
on it  during  that  period.  The  plaintiff  clear- 
ly had  the  right,  in  rebuttal,  to  show  tliat  it 
had  been  repaired  during  that  time,  other- 
wise the  defendant  would  be  permitted  to 
prove  facts  to  establish  its  defense  which  the 
plaintiff  was  denied  the  right  of  disproving. 
The  evidence  was  brought  out  upon  the 
cross-examination  of  a  witness  who  had  tes- 
tified in  chief  that  the  machinery  was  in  the 
same  condition  when  exhibited  to  the  jury 
that  it  was  when  the  plaintiff  was  injured. 
The  latter  had  the  right  not  only  to  show 
that  this  was  not  true,  but  upon  cross-exam- 
ination had  the  right  to  ask  any  question 
which  tended  to  test  the  witness'  accuracy, 
veracity,  or  credibility,  as  the  question  com- 
plained of  clearly  did." 

The  third  assignment  of  error  is  to  the  rul- 
ing of  the  court  with  respect  to  instructions. 

It  is  insisted  that  the  court  erred  in  re- 
fusing to  give  defendant's  instruction  No.  2, 
and  in  giving  the  court's  instruction  No.  2  in 
pl%  of  it 

The  rejected  instruction  told  the  Jury  that 
even  though  they  should  believe  from  the 
evidence  that  the  defendant  promised  to  re- 
pair the  saw,  and  failed  to  do  so  within  a 
reasonable  time,  the  plaintiff  would  not  be 
entitled  to  recover  for  that  cause  alone ;  but 
if  afterwards  the  plaintiff  "failed  to  exer- 
cise the  increased  degree  of  care,  in  using  the 
saw,  demanded  by  the  increased  peril,  they 
must  find  for  the  defendant." 

The  competing  instruction  substituted,  for 
the  language  quoted,  "failed  to  exercise  such 
reasonable  care  and  caution  as  a  prudent 
man  would  exercise  under  the  same  circum- 
stances, they  must  find  for  the  defendant*' 

The  instruction  given  by  the  court  cor- 
rectly propounds  the  law.  N.  &  W.  Ry.  Co. 
V.  Ampey,  supra;  Ry.  Co.  v.  Puckett  62 
Kan.  770,  64  Pac.  631;  T.  &  N.  O.  Ry.  Co.  v. 
Single,  91  Tex.  287,  42  S.  W.  971;  Hough 
V.  Ry.  Co.,  supra.  But  the  court  would  have 
been  warranted  In  refusing  the  instruction 
tendered  by  the  defendant  on  the  ground 
that  there  was  no  evidence  to  justify  It 
The  uncontradicted  testimony  of  the  plain- 
tiff is  that  he  was  careful  about  running 
the  saw,  and,  after  the  master's  promise  to 
fix  it  was  even  ''more  careful  than  ever  be- 
fore." 

The  objection  to  instruction  No.  6,  given 
by  the  court.  Is  that  it  does  not  make  the 
presence  of  danger  a  necessary  element  to 
a  recovery,  and  does  not  state  that  the  serv- 
ant relied  upon  the  master's  promise  to  re- 
pair. 

The  instruction  is  as  follows:  "The  court 
instructs  the  jury  that  if  they  believe,  from 
the  evidence,  that  the  plaintiff  complain- 
ed of  the  defective  condition  of  the  machin- 
ery which  he  was  operating,  and  that  the 
defendant  promised  to  have  the  defects  in 
said  machinery  remedied,  but  failed  so  to  do 


within  a  reasonable  time,  and  in  consequence 
thereof  the  injuries  complained  of  were  in- 
flicted upon  the  plaintiff,  then  the  defendant 
is  liable,  and  the  jury  should  find  for  the 
plaintiff,  unless  the  jury  believe  that  the 
plaintiff  failed  to  exercise  reasonable  care 
and  caution  in  doing  the  work  in  which  he 
was  engaged,  taking  Into  consideration  the 
plaintiff's  experience,  or  unless  the  danger 
was  so  palpable,  immediate,  and  constant 
that  no  one  but  a  reckless  person  would  ex- 
pose himself  to  it  even  after  receiving  such 
promise  or  assurance." 

The  circumstance  that  the  plaintiff  was 
injured  while  operating  the  saw  in  the  ex- 
ercise of  reasonable  care  and  caution,  aided 
by  common  knowledge,  sufficiently  indicates 
the  presence  of  danger.  Upon  the  second 
point  the  fact  that  the  plaintiff  relied  upon 
the  master's  promise  to  repair  is  plainly  to 
be  implied  from  a  fair  and  reasonable  Intei^ 
pretation  of  the  instruction.  But  If  it  were 
otherwise,  the  defendant  could  not  have  been 
prejudiced  by  the  omission,  since  the  allega- 
tion of  the  declaration  and  the  uncontra- 
dicted testimony  of  the  plaintiff  is  that  he 
did  rely  upon  the  master's  promise  to  re- 
pair. Richmond  Ry.  Co.  v.  Oarthright  92  Va, 
627,  24  S.  E.  267,  S2  L.  R.  A.  220,  53  Am. 
St  Rep.  839. 

Instruction  No.  7,  which  is  objected  to, 
was  copied  literally  from  an  instruction  ap- 
proved in  N.  ft  W.  Ry.  Co.  v.  Ampey,  supra. 

Defendant's  instruction  No.  5  is  covered 
by  Instruction  No.  1,  given  by  the  court 

Instruction  No.  6  tells  the  Jury  that  "if 
the  defendant  refused  to  repair  the  saw,  or 
by  its  conduct  gave  the  plaintiff  to  under- 
stand that  it  did  not  intend  to  repair  the 
saw,  the  plaintiff  assumed  the  risk."  This 
instruction  was  properly  refused  because 
there  is  no  evidence  to  support  it  aud  for 
the  additional  reason  that  it  does  not  accu- 
rately propound  the  principle  of  law  intended 
to  be  Inculcated.  The  presumption  is  that 
the  master's  knowledge  of  machinery  is  su- 
perior to  that  of  the  servant  and  that  when 
a  servant  complains  of  defective  machinery, 
which  the  master  refuses  to  repair,  and  di- 
rects the  servant  to  continue  its  use,  unless 
the  defect  is  so  palpable,  immediate,  and 
constant  that  only  a  reckless  man  would 
use  it  the  servant  has  a  right  to  presume 
that  the  master  considers  the  machinery  in 
a  reasonably  safe  condition,  and  may  con- 
tinue to  use  It  without  necessarily  assum- 
ing the  risk.  Va.  Portland  Cement  Co.  v. 
Luck's  Adm'r,  supra;  Shearman  &  Red- 
field  on  Neg.  i  168.  • 

It  is  further  contended  that  defendant's 
instruction  No.  7  was  improperly  refused. 
This  instruction  is  as  follows: 

"The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  the  plain- 
tiff, Harris,  knew  the  saw  was  out  of  or- 
der, and  reported  the  same  to  the  foreman, 
and  that  the  saw  was  repaired  in  the  pres- 
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ence  of  Harris,  and  that  he  made  no  further 
complaint  before  the  accident,  they  must  find 
for  the  defendant" 

The  instruction  Ignores  the  essential  prlnr 
clple  that  the  duty  of  a  master  to  use  or- 
dinary care  to  furnish  reasonably  safe  ma- 
chinery for  the  use  of  the  servant  is  a  per- 
sonal, nonassignable,  continuing  duty.  In 
the  form  in  which  the  Instruction  was  of- 
fered, it  is  not  a  correct  exposition  of  the 
law,  and  was  properly  refused.  N.  &  W. 
By.  Co.  y.  Ampey,  supra;  Ry.  Ca  y.  Dan- 
iels, 152  U.  S.  688,  14  Sup.  Ct  756,  88  L.  Ed. 
597;  N.  &  W.  Ry,  Co.  y.  Wade,  supra;  Set- 
tle y.  St  Louis,  etc.,  Ry.  Co.,  127  Mo.  342» 
30  S.  W.  125,  48  Am.  St  Rep.  633. 

An  inspection  of  the  instructions  given  by 
the  court  shows  that  the  law  of  the  case  was 
fully  and  fairly  submitted  to  the  jury.  This 
assignment  of  error  is,  therefore,  also  with- 
out merit 

The  remaining  assignment  of  error  is  to 
the  action  of  the  court  in  oyerruling  the  mo- 
tion of  the  defendant  to  set  aside  the  verdict 
of  the  Jury  as  contrary  to  the  evidence. 

Viewing  the  case  from  the  standpoint  of 
a  demurrer  to  the  evidence,  the  evidence  is 
ample  to  sustain  the  verdict,  and  it  cannot 
be  disturbed. 

Upon  the  whole  case,  the  Jud|rment  com- 
plained of  is  without  error,  and  must  be 
affirmed. 

CARDWELL,  J.,  absent 


(103  Va.  M4) 

VIRGINIA  PASSENGER  &  POWER  CO.  et 
al.  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

9,  1905.) 

STREET   BA.IIJtOAI>S— FBANCHISB  —  TBANSFEB8  — 

INTEBSECTING  LINES— LINE  PABTIALLT 

OWNED    BT    DIFFERENT    COMPANT. 

1.  Where  the  ordinance  granting  a  franchise 
to  a  street  railroad  company  imposed  certain 
conditions  as  to  rates  of  fare  and  giving  of 
transfers,  and  the  company  operated  its  lines 
in  accordance  with  these  reflations,  it  thereby 
assumed  contractual  obligations  with  respect  to 
such  regulations. 

2.  The  ordinance  granting  a  franchise  to  a 
street  railroad  company  provided  that  it  should 
sell  half-fare  tickets  between  certain  hours,  and 
give  transfers  at  points  where  one  line  Inter- 
sected with  another.  The  company  owned  a  line 
which  extended  from  its  point  of  Intersection 
with  another  line  to  the  city  limits,  beyond 
which  it  was  owned  b^r  &  different  corporation, 
which,  however,  ran  its  cars  with  the  same 
operatives  into  the  city  and  to  the  point  of  In- 
tersection. Held,  that  this  line  was  an  inter- 
secting line,  to  which  the  provisions  aa  to  half- 
fare  tickets  and  transfers  applied. 

Appeal  from  State  Corporation  Oommla- 
slon. 

Petition  by  the  Virginia  Passenger  ^  Pow- 
er Company  and  the  Richmond  Passenger  & 
Power  Company  against  the  commonwealth 
of  Virginia  to  the  State  Corporation  Com- 
mission. From  an  order  denying  the  petition, 
petitioners  appeal.    Affirmed. 


M.  M.  Martin  and  A.  B.  Guigon,  for  ap- 
pellants. The  Attorney  General,  F.  M.  Con- 
ner, and  H.  R.  Pollard,  for  the  Common- 
wealth. 

KEITH,  P.  This  case  is  before  us  npon 
an  appeal  from  an  order  of  the  State  Corpo- 
ration Commission  requiring  the  appellants 
to  sell  certain  tickets,  known  as  "labor  tick- 
ets," at  the  rate  of  two  for  five  cents,  and 
to  issue  transfers  between  the  Seven  Pines 
line  of  the  Virginia  Passenger  &  Power  Com- 
pany and  the  intersecting  line  in  the  city  of 
JEUchmond  of  the  Richmond  Passenger  & 
Power  Company. 

With  its  order  refusing  the  petition  of  the 
Virginia  Passenger  &  Power  Company  and 
the  Richmond  Passenger  &  Power  Company, 
the  State  Corporation  Commission  filed  a  pa- 
per setting  forth  its  reasons,  which  are  as 
follows: 

"On  the  petition  of  the  two  defendant  rail- 
road companies  for  permission  to  alter  and 
advance  their  rates  and  charges. 

"The  defendant  railroad  companies,  the 
Virginia  Passenger  &  Power  Company  and 
the  Richmond  Passenger  &  Power  Company, 
having  filed  in  this  proceeding  their  joint 
petition  praying  that  an  order  may  be  en- 
tered permitting  the  discontinuance  of  the 
sale  of  labor  tickets  on  the  Seven  Pines  line, 
operated  by  the  Virginia  Passenger  &  Power 
Company,  and  permitting  the  discontinuance 
of  the  Issue  and  receipt  of  transfers  between 
the  said  Seven  Pines  line  and  the  Richmond 
Passenger  A  Power  Company,  and  separate 
answers  to  said  petition  having  been  filed 
by  William  K  Oakley  and  the  city  of  Rich- 
mond, and  a  full  hearing  having  been  had  be- 
fore the  commission  on  the  24th  day  and 
25th  day  of  May,  1004,  the  commission  has 
carefully  considered  all  of  the  plea  dings,  the 
various  exhibits  filed  with  the  pleadings  and 
at  the  hearing,  the  testimony  of  witnesses, 
and  the  arguments  of  counsel,  and,  proceed- 
ing now  to  dispose  of  the  questions  at  issue, 
the  commission  finds: 

"^1)  That  the  defendant  the  Richmond 
Passenger  &  Power  Company  acquired  the 
right  to  operate  as  a  street  railway  com- 
pany in  the  city  of  Richmond  under  the 
grant  and  franchises  contained  In  an  ordi- 
nance passed  by  the  council  of  the  city  of 
Richmond  on  the  23d  day  of  December,  1899, 
and  the  amendments  thereof,  and  subject  to 
the  terms,  provisions,  and  restrictions  con- 
tained in  the  said  ordinance  and  amend- 
ments; that  the  said  ordinance  was  accepted 
by  the  said  Richmond  Passenger  &  Power 
Company,  and  became  operative  in  the  month 
of  August,  1900,  and  since  that  date  the  line 
of  the  Richmond  Passenger  &  Power  Com- 
pany connecting  with  what  is  and  was  known 
as  the  'Seven  Pines  Line,'  at  Twenty-Ninth 
and  P  streets,  was  operated  under  the  terms 
and  provisions  of  said  ordinance. 

"(2)  That  at  the  time  the  said  Richmond 
Passenger  &  Power  Company  obtained  from 
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the  dij  of  Richmond  the  said  ordinance 
aforesaid,  and  acquired  its  rights  thereunder, 
the  said  Seven  Pines  line  was  operated  hj 
the  Se^en  Pines  Railway  Company,  haying- 
Its  apparent  terminus  at  the  said  Twenty- 
Ninth  and  P  streets,  in  the  city  of  Rich- 
mond. The  defendant  the  Virginia  Passen- 
ger &  Power  Company  became  by  subse- 
quent deeds  the  owner  of  the  said  Seven 
Pines  line  at  the  point  from  the  limits  of 
the  city  of  Richmond  to  Seven  Pines,  in  the 
county  of  Henrico,  and  is  now  operating  the 
same,  running  its  cars  with  the  same  con- 
ductors and  motormen  continuously  through 
to  said  corner  of  said  Twenty-Ninth  and  P 
streets;  the  portion  of  said  line  from  the  city 
limits  to  Twenty-Ninth  and  P  streets  having 
been  conveyed  to  the  Richmond  Passenger 
&  Power  Company. 

"(3)  That  by  the  provisions  of  the  said  or- 
dinance of  the  city  of  Richmond  of  Decem- 
ber 23,  1899,  it  was  provided  in  subsection  5 
of  section  2,  among  other  things,  that  the 
Richmond  Passenger  &  Power  Company 
should  sell  to  all  passengers,  between  the 
hours  of  6  a.  m.  and  7  a.  m.,  tickets  at  the 
rate  of  two  for  five  cents,  to  be  used  only 
t>etween  the  hours  of  6  and  7  a.  m.  from  Mon- 
day to  Saturday,  inclusive,  said  tickets* be- 
ing commonly  known  as  'labor  tickets';  and 
it  is  further  provided  in  said  subsection  of 
said  section  that  each  passenger,  having  paid 
his  fare,  may  demand  and  receive  from  the 
conductor  of  the  car  upon  which  he  first  took 
passage  a  transfer  ticket,  without  additional 
charge,  which  fare  and  transfer  ticket  should 
entitle  such  passenger  to  ride  upon  such  car 
upon  which  he  has  taken  passfige  to  the 
point  where  the  said  line  Intersects  with  the 
line  to  which  said  passenger  desires  to  be 
transferred,  and  after  arriving  at  said  point 
of  intersection  such  passenger  may  take  pas- 
sage on  the  line  indicated  on  said  transfer 
ticket,  and,  on  the  surrender  thereof  to  the 
conductor  of  such  car,  shall  be  permitted  to 
ride  to  the  end  of  the  last-mentioned  line. 
And  it  seems  to  the  commission  that  these 
provisions  of  the  said  ordinance  const{tute 
a  contract  binding  upon  the  said  company, 
and  with  which  it  is  obliged  to  comply. 

"(4)  That  soon  after  said  ordinance  of  De- 
cember 23,  1899,  became  operative,  the  Rich- 
mond Passenger  &  Power  Company  and  the 
then  owners  and  operators  of  the  said  Seven 
Pines  line  put  into  effect  and  continued  a 
system  of  transfers  whereby  passengers  on 
either  line,  going  in  the  direction  of  and 
wishing  to  be  transferred  to  the  other  line, 
were  given  transfers  for  that  purpose,  which 
were  received  by  the  conductors  of  the  re- 
spective lines,  and  passengers  were  so  car- 
ried on  a  single  fare  to  the  end  of  each  of 
these  lines,  and  that  on  or  about  the  same 
time  the  said  labor  tickets  were  put  into  ef- 
fect on  each  of  the  said  lines,  and  mutual 
transfers  on  said  labor  tickets  allowed  by 
and  between  the  said  lines,  the  point  of 
transfer  between  the  said  two  lines  being  at 


Twenty-Ninth  and  P  streets,  and  that  thh 
arrangement  for  mntoal  transfers  at  the  said 
point,  and  the  sale  of  labor  tickets,  with  the 
right  of  transfer  on  them,  continued  without 
interruption  until  the  controversy  now  before 
the  commission  was  brought  about 

"Under  the  foregoing  facts  now  found  by 
the  commission,  and  with  all  the  testimony 
before  it  bearing  upon  these  facts,  the  com- 
mission is  of  opinion  that  the  council  of  the 
dty  of  Richmond,  in  using  the  word  'line*  in 
the  section  of  the  ordinance  above  mention- 
ed, employed  that  vord  in  its  popular  signi- 
fication, and  with  reference  to  the  circum- 
stances out  of  which  the  granting  of  the  said 
ordinance  grew,  and  with  reference  to  the 
urban  and  suburban  street  railroad  condi- 
tions in  and  around  the  city  of  Richmond  at 
that  time,  and  that  the  line  then  known  and 
since  known  as  the  'Seven  Pines  Line*  was 
an  intersecting  line.  And  considering  the 
question  before  the  commission  in  all  its  as- 
pects, the  commission  is  of  opinion  that  it 
should  not  i>ermit  the  two  defendant  com- 
panies to  change  the  system  of  transfers  and 
labor  tickets  which  have  been  In  effect  for 
several  years,  and  with  reference  to  which 
the  patronage  of  the  defendant  lines  in  tlie 
city  of  Richmond  and  in  the  growing  section 
of  Henrico  county,  adjacent  to  the  city,  along 
which  the  Seven  Pines  line  runs,  has  been 
acquired. 

"It  is  therefore  ordered  by  the  commission 
that  in  the  matter  of  the  said  labor  tickets, 
and  the  said  transfers  between  the  Seven 
Pines  line  of  the  Virginia  Passenger  &  Power 
Company  and  the  intersecting  line  in  the 
dty  of  Richmond  of  the  Richmond  Passenger 
&  Power  Company,  the  present  system  of  the 
sale  of  said  labor  tickets  and  the  Interchange 
of  transfers  be  continued,  and  that  the  ad- 
vance in  rates  of  fares  which  would  follow 
from  granting  the  petition  of  the  two  said 
companies  in  this  proceeding  be  refused. 

"It  is  therefore  ordered  that  the  applica- 
tion made  in  this  proceeding  by  the  Virginia 
Passenger  &  Power  Company  and  the  Rich- 
mond Passenger  &  Power  Company  be  de- 
nied." 

It  thus  appears  that,  in  the  view  of  the 
Corporation  Commission,  the  railroad  com- 
panies had  assumed  contractual  obligations 
with  respect  to  the  sale  of  labor  tickets  and 
the  giving  of  transfers  in  controversy.  We 
think  that  the  construction  placed  by  the 
Corporation  Commission  upon  the  ordinances 
of  the  city  is  a  reasonable  and  proper  one. 
and  this  conclusion  is  greatly  strengthened 
by  the  fact  that  it  is  the  construction  acted 
upon  by  the  appellants,  commencing  a  short 
time  after  the  passage  of  the  ordinances  by 
the  city,  and  continuing  for  about  four  years, 
when  the  railroad  companies  discontinued 
the  sale  of  labor  tickets  and  the  giving  of 
transfers,  which  led  to  the  institution  of  the 
proceedings  before  the  Corporation  Commis- 
sion. We  have  given  the  views  of  the  Cor- 
poration Commission  in  full,  because  they  are 


Va.) 


0HE8APBAKE  Jk  O.  BY.  CO.  t.  HABBIS. 


997 


w>  clear  and  conyinclng  that  we  are  content 
to  adopt  them  as  the  opinion  of  this  court 

Upon  the  whole  case,  we  are  of  opinion 
that  there  la  no  error  In  the  order  complain- 
ed of,  which  Is  affirmed. 

BUCHANAN,  J.,  absent 


(103  Va.  636) 
CHESAPEAKE  &  O.  BY.  CO.  T.  HABBI& 

(Supreme  Court  of  Appeals  of  Virginia.    Mardi 

9,  1005.) 

CABBIEBS  —  INJUBIS8     TO     PASSED  QEB8  — >  AP- 
PROACHES     TO      STATIONS  —  NEOLIGENOB  — 
CONTBIBUTOBT  NEGLIGENCE— EVIDENCE. 

1.  In  an  action  for  injuries  to  a  passenger 
by  his  falling  into  a  ditch  in  going  from  a  train 
to  the  platform  on  a  dark  night  after  he  had 
alighted  on  direction  of  the  trainmen,  the  evi- 
dence held  to  ^how  that  the  company  had  failed 
to  exercise  that  .degree  of  care  which  the  law 
required. 

2.  Where  passengers  were  alighting  on  a  dark 
night  from  a  train  indiscriminately  on  both 
■ides,  with  the  knowledge  and  assistance  of  the 
trainmen,  and  plaintiff,  without  knowledge  as 
to  the  existence  of  the  platform,  fell  into  a 
ditch  after  alighting,  he  was  not  guilty  of  con- 
tributory negligence  because,  the  company  hav- 
ing provided  a  suitable  platform  for  the  pur- 
pose, it  was  his  duty  to  use  it. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent.  Dig.  Carriers,  i  1362.] 

8.  Where  plaintiff,  who  was  ignorant  of  the 
surroundings,  was  directed  to  get  off  a  train 
and  go  to  the  depot,  and  people  were  getting 
off  on  both  sides  of  the  train,  evidence  that  he 
stated  he  did  not  get  off  on  the  other  side  df 
the  train  because  there  was  such  a  rush,  and 
he  never  followed  a  crowd  in  a  rush,  does  not 
show  a  want  of  due  care. 

4.  Where  plaintiff,  after  alighting  from  a 
train  and  making  his  way  to  the  platform,  did 
not  know,  when  walking  on  the  end  of  tbe  ties 
and  holding  to  a  car,  uat  he  was  on  a  trestle 
or  that  he  was  In  a  dangerous  position,  he  was 
not  negligent,  as  he  had  the  right  to  assume 
that  the  company  had  discharged  its  duty  in 
making  the  approaches  from  its  passenger  cars 
to  the  station  reasonably  safe. 

5.  Where,  on  the  whole  case,  no  verdict  other 
than  that  rendered  against  defendant  could  have 
been  rightfully  found,  it  is  unnecessary  to  con- 
sider objections  to  instructions. 

Error  to  Circuit  Court,  Fluvanna  County. 

Action  by  Julian  O.  Harris  against  the 
Chesapeake  &  Ohio  Bailway  Company. 
From  a  Judgment  for  plaintiff,  defendant 
brings  error.    Affirmed. 

Leake  &  Leake,  for  plaintilf  in  error. 
Panie]  Harmon  and  T.  S.  Martin,  for  defend- 
ant in  error. 


BUCHANAN,  J.  Abont  8:30  o'clock  on  the 
evening  of  April  13,  1903,  Julian  O.  Harris 
was  injured  by  falling  into  a  culvert  or  ditch 
while  making  his  way  from  a  passenger  train 
of  the  Chesapeake  &  Ohio  Bailway  Company 
to  its  station  at  Bremo,  in  the  county  of  Flu- 
vanna, and  this  action  was  brought  to  re- 
cover damages  therefor  on  the  ground  that 
his  injuries  were  caused  by  the  negligence  of 
tlM  defendant  company. 


It  appears  that  the  plaintiff  had  on  tbt 
morning  of  that  day  gone  from  Hardware*  a 
station  on  the  defendant's  road  west  of  Bre- 
mo, to  Richmond,  on  an  excursion  train. 
That  evening  he,  with  many  other  persons 
boarded,  as  they  supposed,  the  excursion  train 
upon  which  they  had  gone  to  Richmond,  to 
return  home.  After  leaving  Richmond,  and 
before  getting  to  Bremo,  they  were  informed 
by  the  conductor  that  his  train,  being  the 
regular  accommodation  from  Richmond  to 
that  point,  did  not  go  beyond  Bremo,  and 
that  they  would  have  to  get  off  his  train  there 
and  wait  at  the  station  for  the  excursion 
train,  which  was  following. 

When  the  train  upon  which  they  were  trav- 
eling reached  Bremo,  the  engine  was  stopped 
at  the  usual  place,  but  the  train  being  longer 
than  usual— consisting  of  the  engine,  a  bag- 
gage car,  and  four,  passenger  cars — ^the  rear 
car  and  part  of  the  next  car  in  front  of  it 
did  not  reach  the  passenger  platform,  which 
was  on  the  north  side  of  the  track.  The  pas- 
sengers were  directed  to  get  off  the  train,  so 
that  it  could  be  moved  from  the  main  track 
to  a  siding  to  make  way  for  the  excursion 
train. 

The  plaintiff,  who  was  in  the  rear  car, 
states  that  when  the  train  stopped  for  Bre- 
mo it  was  very  dark  and  raining;  that  he 
knew  nothing  about  the  place;  that  he  start- 
ed to  get  off  the  car,  and  some  one  said,  "Do 
not  do  that.  The  depot  is  on  the  other  side;" 
that  he  alighted  on  the  depot  side,  and  walk- 
ed a  few  steps  on  the  end  of  the  ties,  holding 
to  a  car  that  was  standing  on  the  track; 
that  walking  on  the  ties  was  so  rough  that 
he  thought  he  would  get  off  the  ties,  and  onto 
a  path  which  he  expected  to  find  on  the  side 
of  the  track,  and,  as  he  did  so,  oi'  after  nmk- 
ing  a  few  steps,  he  fell  into  a  ditch,  which 
was  about  13  feet  deep,  and  received  the  in- 
juries complained  of;  that  he  saw  neither 
conductor  nor  brakeman  after  the  train 
reached  Bremo;  that  no  one  directed  or  show- 
ed him  which  way  to  gO;  and  that  there  was 
no  light  by  which  to  be  guided. 

It  is  not  denied  that  the  night  was  dark, 
and  that  there  was  a  heavy,  rain  falling  when 
the  train  reached  Bremo.  The  statement  of 
the  plaintiff  that  the  approaches  to  the  depot 
and  platform  where  he  got  off  were  without 
lights,  and  that  no  one  rendered  aid  or 
assistance  to  persons  getting  off  the  rear  of 
!  the  train,  is  not  only  sustained  by  witnesses 
I  of  the  plaintiff,  but  also  by  the  defendant's 
I  witness  Thomas,  who  was  with  the  plaintiff 
when  he  left  the  train,  and  near  him  when  he 
was  injured,  and  who  states  that  when  they 
got  off  the  train  there  was  no  light  to  guide 
the  passengers  to  the  depot,  nor  was  there 
any  care  taken  by  the  trainmen  to  secure 
their  safety,  and  that  it  was  so  dark  they 
could  not  tell  which  way  .to  go.  The  ditch 
into  which  the  plaintiff  fell  was  south  of  the 
depot  siding,  and  not  more  than  16  or  18  feet 
from  the  passenger  train* 
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The  conductor  of  the  passenger  train  states 
that  he  and  his  brakeman — ^he  had  only  one — 
were  on  the  passenger  platform  with  their 
lanterns,  assisting  passengers  to  alight,  and 
directing  them  to  the  depot,  on  the  opposite 
side  of  the  train  from  the  platform,  and  that 
his  baggage  master,  with  his  lantern,  was  on 
Che  depot  side  of  the  train,  aiding  passengers 
In  getting  off  on  that  side,  and  directing 
them  to  the  depot;  that  the  destination  of 
many  of  the  passengers  was  Bremo,  and  that 
they  did  not  want  to  go  to  the  depot;  that 
there  were  lights  In  the  depot  and  in  the 
train,  and  the  signal  lights  were  burning; 
and  these  statements  of  the  conductor  are 
sustained  by  the  brakeman  and  the  baggage 
master.  No  witness  of  the  defendant  testi- 
fies that  there  was  sufficient  light  where  the 
plaintiff  left  the  train  to  guide  him  in  his 
efforts  to  reach  the  depot,  nor  do  they  testify 
to  such  a  state  of  facts  as  show  that  this  was 
true.  Conceding  that  the  trainmen  were 
where  they  state — aiding  the  passengers  in 
getting  off  the  train,  and  directing  them 
where  to  go — their  lanterns  would  furnish 
little,  if  any,  light,  except  to  those  in  their 
Immediate  vicinity. 

The  crowd  was  very  large,  the  night  dark, 
and  it  was  raining  hard.  Two  lanterns  on 
one  side  of  the  train,  and  one  on  the  other, 
and  that  not  there  imti]  after  the  baggage 
master  bad  put  off  the  baggage  for  the  sta- 
tion. The  lights  in  the  depot,  from  their 
character  and  location,  could  furnish  little.  If 
any,  assistance  to  passengers  on  the  rear 
part  of  the  train,  except  to  show  the  direc- 
tion in  which  the  depot  was,  and  would  not 
do  that  if  the  map  put  in  evidence  by  the 
defendant  is  correct,  as  it  shows  that  the 
two  freight  cars  on  the  siding,  and  hereafter 
to  be  mentioned,  were  directly  in  the  line  of 
vision  between  the  rear  car  and  the  depot 

The  duties  which  a  railway  carrier  of 
passengers  owe  to  passengers  going  to  and 
from  its  trains  to  the  passenger  station  were 
considered  by  this  court  in  the  case  of  CX  & 
O.  Ry.  CJo.  V.  Smith,  49  S.  B.  487,  handed 
down  at  the  last  term  of  the  court  It  was 
said  in  the  opinion  of  the  court  in  that  case 
that:  "It  is  the  duty  of  a  railway  company, 
for  the  protection  of  passengers  carried  or 
to  be  carried  on  its  trains,  to  provide  and 
maintain  at  its  stations  reasonably  safe  and 
adequate  ways  for  approaching  and  leaving 
its  trains,  and  at  night  to  have  such  ways 
reasonably  lighted  a  sufficient  time  before 
and  after  the  arrival  and  departure  of  each 
train  to  enable  passengers  to  avoid  danger. 
•  •  *  And  where  passengers  are  invited 
expressly  or  impliedly  to  get  off  a  train  at 
a  place  other  than  that  at  which  they  usually 
alight,  and  there  is  any  special  danger  at- 
tending their  approach  to  the  station,  it  is 
the  duty  of  the  railway  company  to  warn 
them  of  such  danger,  and  to  aid  them  in 
reaching  the  station  in  safety;  and  especial- 
ly is  this  true  in  the  nighttime." 

Applying  this  rule  to  the  facts  and  circum- 


stances of  this  case,  it  is  clear  that  the  de- 
fendant did  not  exercise  that  degree  of  care 
for  the  protection  of  the  plaintiff  in  going 
from  its  train  to  the  station  as  the  law  im- 
posed. 

But  it  is  Insisted  that  the  plaintiff  was 
guilty  of  contributory  negligence.  One  of 
the  grounds  relied  on  to  show  this  is  that 
the  defendant  having  provided  a  suitable  and 
convenient  platform  for  the  purpose,  it  was 
the  duty  of  the  passenger  to  use  it,  in  order 
to  escape  the  imputation  of  negligence. 

That  proposition  of  law  Is,  no  doubt  cor- 
rect within  certain  limits  But  the  authori- 
ties relied  on  to  sustain  it  show  that  it  is 
based  upon  the  fact  that  the  passenger  has 
knowledge  of  the  existence  of  the  platform, 
or  Its  existence  is  so  obvious  that  he  must 
be  held  to  have  notice  of  it  Shear.  &  Red. 
on  Neg.  621,  in  the  same  sentence  quoted 
from  by  the  defendant,  say,  that:  "Pas- 
sengers by  rail  should  enter  and  leave  cars 
by  such  methods  as  are,  to  their  knowledge, 
provided  for  that  purpose.  ♦  ♦  ♦  It  is 
therefore  generally,  though  not  invariably, 
negligence  for  a  passenger  by  rail  to  enter 
or  leave  on  the  opposite  side  from  a  land- 
ing platform.  ♦  ♦  •  But  if  the  proper 
side  or  method  of  entry  is  not  obvious,  and 
the  passenger  is  not  proved  to  have  had  suf- 
iiclent  notice  otherwise,  he  cannot  be  held 
in  fault  for  selecting  any  method  which  is 
consistent  with  ordinary  care." 

The  rule,  as  limited  by  the  learned  au- 
thors, can  have  no  application  to  a  case  like 
this,  where  the  passenger  was  not  only  with- 
out any  knowledge  whatever  of  the  exist- 
ence of  the  platform,  but  where  the  pas- 
sengers on  the  train  were  getting  off  indis- 
criminately on  both  sides  of  the  train,  with 
the  knowledge  and  assistance  of  the  train- 
men. The  statement  of  the  defendant's  wit- 
ness Thomas,  If  true — that  he  and  the  plain- 
tiff first  left  the  car  on  the  platform  side, 
and,  after  wandering  around  In  the  dark- 
ness and  rain,  got  back  on  the  car,  and 
alighted  from  it  on  the  other  side— does  not 
affect  the. question,  for  neither  of  them  knew 
at  that  time  or  before  "the  accident  that 
there  was  a  platform. 

Upon  his  cross-examination  the  plaintiff 
stated  that  one  reason  why  he  did  not  get 
off  on  the  other  side  of  the  train  was  "be- 
cause there  was  such  a  rush,  and  that  he 
never  follows  a  crowd  In  such  a  rush  as 
that"  This,  it  is  insisted,  was  evidence  of 
contributory  negligence. 

Taken  in  the  connection  in  which  it  was 
spoken,  it  does  not  show  any  want  of  due 
care  on  his  part  He  had  Just  been  told  by 
some  one  that  the  depot  was  on  the  other 
side  of  the  train.  He  had  been  directed  to 
get  off  the  train  and  go  to  the  depot  Peo- 
ple were  getting  off  on  both  sides,  and  he 
had  no  reason  to  believe  that  the  way  to 
the  depot  from  that  side  was  any  less  safe 
than  from  the  other.  Ignorant  as  he  was 
of   his  surroundings,  be  had  the  right  to 
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presume  that  tbe  defendant  company  had 
discharged  its  duty  in  rendering  both  ap- 
proaches safe  as  far  as  practicable.  Bishop's 
Noncontract  Law,  f  1086;  Brassell,  etc.,  y. 
N.  Y.,  etc.,  R.  Co.,  84  N.  Y.  241. 

It  la  further  contended  that,  "although  the 
plaintiif  says  that  when  he  got  off  the  train 
he  started  towards  the  depot,  his  own  evi- 
dence shows  that  he  must  have  started  in  an 
opposite  direction,  because  he  says  that  after 
he  'let  loose  the  passenger  train'  he  touched 
the  treight  cars;  showing  that  the  freight 
cars  were  confronting  him  as  he  alighted. 
Had  he  turned  up  towards  the  depot,  he 
could  never  have  reached  the  trestle  and 
ditch,  which  could  only  have  been  reached  by 
him  by  turning  down  the  track  away  from 
the  depot,  and  then  going  around  the  cars 
and  starting  towards  the  depot,  as  detailed 
by  witness  Thomas.  This  action  was  noth- 
ing short  of  negligence." 

This  contention  is  based  upon  a  mistake 
of  fact  The  front  end  of  the  rear  car,  where 
the  plaintiff  alighted,  as  appears  not  only 
trom  the  map  filed  by  the  defendant,  but 
from  the  measurements  made  and  the  de- 
fendant's evidence  as  to  the  point  where  the 
train  stopped,  was  several  feet  east  of  the 
east  end  of  the  freight  cars  standing  on  the 
depot  siding  over  the  culvert,  and  opposite 
the  ditch  into  which  the  plaintiff  fell.  All 
four  of  the  passenger  cars  and  a  small  part 
of  the  baggage  car  were  east  of  the  depot. 
The  aggregate  length  of  the  passenger  cars 
was  229%  feet  The  distance  from  the  depot 
to  the  ditch  was  104  feet  Thus  showing 
clearly  that  the  front  end  of  the  rear  car, 
which  was  52b/«  feet  long,  was  more  than 
70  feet  east  of  the  ditch,  and  several  feet  east 
of  the  end  of  the  freight  car,  whose  west  end 
was  opposite  the  ditch,  as  shown  by  the  map. 
The  plaintiff,  having  gotten  off  the  train  east 
of  the  freight  car,  could  never  have  reached 
it,  except  by  going  toward  the  depot.  He 
states  that  when  he  got  off  his  car  somebody 
told  him  the  depot  was  up  the  track;  that 
he  started  in  that  direction;  that  after  he 
let  loose  the  passenger  train  he  touched  the 
freight  car,  and,  holding  onto  it,  walked  up- 
on the  ties  until,  finding  that  they  were  so 
rough,  he  thought  he  would  get  off  and  walk 
upon  a  path  which  he  expected  to  find  on  the 
side  of  the  track ;  and  that  when  he  stepped 
off,  or  after  making  a  few  steps,  he  went 
down  into  the  ditch. 

It  is  evident  from  the  physical  facts  in  the 
case,  as  well  as  from  the  plaintiff's  evidence, 
that  when  he  got  off  the  train  he  did  not  go 
from  the  depot,  but  towards  it 

The  contention  Is  made  that  "the  plaintiff 
was  also  negligent  in  attempting  to  cross  the 
trestle — a  feat  so  difficult  that  it  had  to  be 
accomplished  by  his  holding  onto  a  freight 
car  In  order  to  get  along.  He  says,  'I  held 
onto  the  train  [i.  e.,  the  freight  cars]  as  long 
as  I  could«  and  when  I  bad  to  step  off  the 


f  side  of  the  track  I  went  down  into  the  ditch ;' 
and  again  he  stated  that  he  walked  on  those 
ties  and  held  onto  the  freight  cars,  and  that 
he  stepped  off,  thinking  he  would  get  in  a 
path,  and  that  when  he  released  his  hold  on 
the  freight  cars  he  fell  into  the  ditch.  He 
knew,  therefore,  that  he  was  In  a  dangerous 
and  precarious  situation,  and  the  authori- 
ties cited  above  are  sufficient  to  show  that 
he  should  not  have  undertaken  to  cross  the 
trestle,  when  there  was  a  safe  way  which  he 
could  have  discovered  by  the  exercise  of  due 
care  on  his  part    ♦    ♦    ♦" 

When  the  plaintiff's  evidence  is  read  as  a 
whole,  it  does  not  show  that  the  plaintiff, 
when  walking  on  the  end  of  the  ties  and 
holding  onto  the  freight  car,  knew  or  had  the 
least  reason  to  believe  that  he  was  on  a 
trestle,  or  that  he  was  in  a  dangerous  and 
precarious  situation ;  and  his  conduct  in  let- 
ting go  the  car  and  stepping  off  the  ties  to 
get  into  a  path,  as  he  supposed,  when  or  Just 
before  he  fell  into  the  ditch,  shows  how  en- 
tirely Ignorant  he  was  of  his  danger.  There 
is  not  only  nothing  in  the  case  to  show  that 
he  knew  or  had  any  reason  to  t>elieve  that  In 
walking  on  the  end  of  the  ties  by  the  freight 
car  he  was  in  peril,  but  he  had  the  right  to 
presume,  as  before  stated,  that  the  defendant 
had  discharged  its  duty  in  making  the  ap- 
proaches from  its  passenger  cars  to  its  sta- 
tion reasonably  safe.  Bishop'd  Noncontract 
Law,  f  — ;  Brassell  v.  N.  Y.,  etc.,  R.  Co., 
supra. 

We  are  of  opinnon  that  the  record  does  not 
show  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  and  that,  upon  the 
whole  case,  no  verdict  other  than  one  against 
the  defendant  company  could  have  been 
rightly  found.  It  is  therefore  unnecessary 
to  consider  the  objections  made  to  the  in- 
structions given  and  refused  in  the  case, 
since  a  decision  of  those  questions  could  not 
affect  the  result  Southern  Ry.  Co.  v.  Oliver, 
102  Va.  710,  47  S.  B.  8«2 ;  Richmond  P.  &  P. 
Co.  V.  Allen,  103  Va.  — ,  49  S.  E.  656,  and 
cases  cited. 

The  remaining  assignment  of  error  is  that 
the  damages  allowed  by  the  Jury  are  exces- 
sive. . 

They  do  seem  pretty  heavy,  but  are  not  so 
great  under  all  the  facts  and  circumstances 
of  the  case,  as  to  furnish  ground  for  believ- 
ing that  the  Jury  were  actuated  by  partiality 
or  prejudice;  and,  unless  this  is  so,  under 
the  well-settled  rule  in  this  state  in  this  class 
of  cases,  the  court  should  not  disturb  the  ver- 
dict Farish  v.  Reigle,  11  Grat  607,  62  Am. 
Dec.  666;  Richmond  Ry.,  etc,  Co.  v.  Garth- 
right  92  Va.  627,  24  S.  E.  267,  32  L.  R  A. 
220,  53  Am.  St  Rep.  839;  Southern  Ry.  Co.  v. 
Oliver,  supra. 

We  are  of  opinion,  therefore^  to  affirm  the 
Judgment 

KEITH,  P.,  absent 
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(103  Va.  650) 
•   DRIVER'S  ADM'R  t.  SOUT&BRN  RY.  00. 

(Supreme  Coart  of  Appeals  of  Virginia.    March 

9.  1905.) 

MASTEB  AND  SEBVANT—BAILBOADS— COLLISION 
—WARNING  SIGNALS— NEGLIGENCE--CONTBIB- 
UTOBT  NRGLIGBNCB— VIOLATION  OF  BULEB— 
EVIDENCE  —  PLEADING  —  BILL  OV  PABTICU- 
LABS. 

1.  Though  a  bill  of  exceptions  Is  the  nsnal 
mode  of  making  the  court's  action  on  a  motion 
and  exceptions  thereto  a  part  of  the  record,  an 
order  of  court  showing  that  plaintiff  moved  the 
court  to  require  defendant  to  file  a  statement 
of  its  grounds  of  defense,  that  the  motion  was 
overruled,  and  the  plaintiff  excepted,  is  suf- 
ficient. 

2.  ITnder  Oode  1887,  (  3249  [Va.  Oode  1904, 
p.  1709],  providing  that  the  court  in  any  action 
may  require  a  statement  of  the  particulars  of 
the  claim  or  ground  of  defense,  wnether  or  not 
such  statement  shall  be  required  is  within  the 
trial  court's  discretion. 


[Ed.  Note. — For  cases  in  point. 
Cent  Dig.  Pleading,  §  951.] 


vol.  89, 


8.  Where,  in  an  action  against  a  railroad  com- 

Sany  for  death  of  an  employ^,  the  grounds  of 
efense  actually  relied  on  were  defendant's  want 
of  negligence  and  negligence  of  decedent  and  his 
fellow  servants,  the  court's  refusal  to  require  a 
statement  of  the  ground  of  defense  was  not 
prejudicial  to  plaintiff. 

4.  Where  a  train  properly  made  up  at  its 
starting  point  was  changed  by  the  conductor, 
evidence  relating  thereto,  not  tending  to  show 
authority  to  make  the  change,  was  properly  re- 
jected. 

5.  In  an  action  against  a  railroad  company  for 
death  resulting  from  collision,  evidence  showing 
a  habitual  disregard  by  employes  of  a  rule  re- 
quiring the  placing  of  warning  signals  on  the 
stoppage  of  trains  on  the  track  is  properly  ex- 
cluded where  it  is  not  shown  that  tne  company 
had  notice  of  the  violationa 

6.  A  railroad  company  is  not  chargeable  with 
negligence  in  failing  to  maintain  telegraph  offi- 
ces along  its  line  not  more  than  10  miles  apart, 
as  required  by  Acts  1891-92,  p.  969,  c.  614,  i  9 
[Va.  Code  1904,  p.  672,  §  l^&ld],  where  the  ac- 
cident occurred  within  less  than  10  miles  of  a 
telegraph  station,  and  before  the  train  had 
reached  another  station  where  such  an  office 
was  kept  or  required  to  be  kept,  and  a  strict 
compliance  with  the  act  would  not  have  avoided 
the  accident. 

7.  Where  a  train  properly  made  up  at  the 
starting  point  was  afterwards  changed  by  the 
conductor,  a  fellow  servant,  without  authority, 
and  in  violation  of  the  company's  rules,  the,  com- 
pany was  not  negligent  because  the  train  was 
improperly  and  dangerously  made  up. 

8.  Negligence  in  failing  to  give  a  train  in  ad- 
vance special  warning  orders  of  a  train  follow- 
ing, which  was  dangerously  made  up,  is  not 
diown  where  it  is  not  proven  to  have  been  the 
company's  duty  to  notify  such  trains,  and  the 
dangerous  make  up  was  not  known. 

9.  Where  the  proximate  cause  of  a  decedent's 
death  by  collision  was  his  own  failure  to  comply 
with  the  company's  rules  regarding  the  placing 
of  danger  sijcnals,  the  company's  negligence,  if 
any,  in  using  an  engine  in  an  imperfect  condi- 
tion, did  not  make  it  liable,  as  it  was  not  a  case 
of  concurring  negligence. 

Error  to  Circuit  Court,  Prince  William 
County. 

Action  by  the  administrator  of  Walter  El 
Driver  against  the  South^n  Railway  Com- 
pany. From  a  judgment  for  defendant,  plain- 
tiff brings  error.    Affirmed. 


Roller  &  Martz,  R.  A.  Hutchinson,  Mar- 
shall McCormick,  and  Slpe  &  Harris,  for 
plaintiff  In  error.  B*  Walton  Moore,  for  de- 
fendant In  error. 

BUCHANAN,  J.  This  action  was  brought 
by  the  personal  representative  of  Walter  E. 
Driver  to  recover  damages  for  the  death 
of  the  plaintHTs  intestate,  caused  by  the  al- 
leged negligence  of  the  Southern  Railway 
Company  prior  to  the  constitutional  and  stat- 
utory changes  made  in  the  law  of  master  and 
servant 

The  deceased  was  the  flagman  (rear  brake- 
man)  on  an  extra  freight  train,  No.  546,  com- 
posed of  11  loaded  and  4  empty  cars,  which 
left  Manassas  for  Strasburg  at  3:50  a.  m., 
November  15,  1901,  on  a  single-track,  un- 
blocked branch  line  of  the  defendant  com- 
pany, which  is  used  day  and  night  for  the 
movement  of  scheduled  and  unscheduled 
trains.  From  some  cause  the  engine  did  not 
steam  well  that  morning,  and  made  very 
poor  speed.  When  the  train  reached  Wel- 
lington, five  miles  from,  and  the  first  sta- 
tion west  of,  Manassas,  it  remained  there 
some  25  minutes  for  the  purpose  of  shifting 
cars  and  getting  up  steam.  When  the  train 
got  under  way,  it  ran  about  half  a  mile, 
when  it  was  stopped  again  for  want  of  steam 
for  about  10  minutes.  After  getting  up 
steam,  it  started  again,  and,  having  gone  a 
mile  or  a  little  more,  and  while  running  at 
the-  rate  of  12  or  15  miles  an  hour,  was  run 
into  by  another  extra  train,  No.  832,  going 
in  the  same  direction ;  and  the  plaintliTs  in- 
testate, who  was  in  the  caboose  at  the  rear 
end  of  train  No.  546,  was  killed.  No.  832  was 
under  orders  to  go  to  a  station  west  of  the 
point  where  the  accident  occurred,  and  left 
Manassas  from  three-quarters  to  one  hour 
after  No.  546  left  there.  No.  832  was  proper- 
ly made  up  at  Alexandria,  its  starting  point, 
but  when  it  reached  Manassas  the  conductor 
in  charge  of  it  turned  the  engine  around, 
placed  the  caboose  In  front  of  the  tender,  and 
started  the  train  towards  its  destination; 
and  while  running  at  the  rate  of  25  miles  an 
hour  ran  into  No.  546. 

The  grounds  of  negligence  charged  and  re- 
lied on  in  the  declaration,  as  stated  in  the 
petition  for  the  writ  of  error,  are  that  the 
defendant  company  disregarded  the  require- 
ments of  the  statute  (Acts  1891-92,  p.  969, 
c  614,  §  9  [Va.  Code  1904,  p.  672,  §  1294dl) 
as  to  maintaining  and  operating  telegraph 
offices  for  the  protection  of  its  train  serv- 
ice; in  dispatching  No.  832  improperly  and 
dangerously  made  up ;  in  failing  to  give  spe- 
cial warning  to  No.  832  to  proceed  under 
control,  and  to  look  out  for  No.  546;  and 
in  failing  to  give  No.  546  special  orders  that 
No.  832  was  following  in  its  dangerous  make- 
up ;  and  in  failing  to  furnish  an  engine  with 
sufficient  power  to  move  No.  546  in  the  usual 
way. 

The  first  assignment  of  error  Is  to  the  re- 
fusal of  the  court  to  require  the  defendant 
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company  to  file  a  statement  of  Its  ground  of 
defense. 

It  is  insisted  by  the  defendant  that  this  as- 
signment of  error  cannot  be  considered,  be- 
cause the  ruling  of  the  court  con^lained  of 
was  not  made  a  part  of  the  record  by  a  bill 
of  exceptions. 

While  a  bill  of  exceptions  is  the  usual  and 
regular  mode  of  making  the  court's  action 
upon  such  a  motion  and  exception  thereto  a 
part  of  the  record,  it  is  not  the  only  mode. 
The  order  or  judgment  of  the  court  may  it- 
self show  all  that  would  be  necessary  for  a 
bill  of  exceptions  to  show  in  order  to  make 
the  matter  a  part  of  the  record,  and  if  It 
does  it  -is  sufficient  White  v.  Toncray,  9 
liCigh,  847;  Mitchell,  etc.,  v.  Baratta,  17 
Grat.  445;  Central  Land  Co.  t.  Obenchaln, 
92  Va.  180,  22  S.  E.  876. 

The  order  of  the  court  shows  that  the 
plaintiff  moved  the  court  to  require  the  de- 
fendant to  file  a  statement  of  its  grounds  of 
defense,  that  the  court  overruled  his  motion, 
and  that  the  plaintiff  excepted  to  the  court's 
action.  This  is  all  that  a  bill  of  exqeptions 
would  have  shown,  alid  is  sufficient. 

Section  8249  of  the  Code  of  1887  [Va.  Code 
1904,  p.  1709]  provides  that  "in  any  action 
or  motion  the  court  may  order  a  statement  to 
be  filed  of  the  particulars  of  the  claim  or  of 
the  ground  of  defense,  and  if  a  party  fail  to 
comply  with  such  order,  may,  when  the  case 
Is  tried  or  heard,  exclude  evidence  of  any 
matter  not  described  in  the  notice,  declara- 
tion, or  other  pleading  of  such  party  so  plain- 
ly as  to  give  the  adverse  party  notice  of  its 
character." 

There  is  no  infiexible  rule  as  to  the  classes 
of  cases  in  which  a  statement  of  the  particu- 
lars of  the  plaintiffs  claim  or  of  the  defend- 
ant's ground  of  defense  will  be  required,  but 
It  rests  in  the  sound  Judicial  discretion  of 
the  court.  This  is  the  construction  which 
has  been  placed  upon  the  statute  by  the 
Massachusetts  courts,  from  whose  Code  it 
was  taken.  Richmond  v.  Leaker,  99  Va.  1, 
87  S.  E.  348;  Blake  v.  Everett,  1  Allen,  248; 
Commonwealth  v.  Giles,  1  Gray,  466. 

While  the  question  of  whether  or  not  such 
statement  shall  be  required  to  be  filed  is 
within  the  discretion  of  the  trial  court,  to 
be  soundly  exercised  under  all  the  circum- 
stances of  the  particular  case,  its  action 
in  granting  or  refusing  such  request  will  be 
supervised  by  the  appellate  court;  but  such 
action  will  not  be  reversed  unless  it  is  plain- 
ly erroneous.  Hites*  Case,  96  Va.  489,  31  S. 
E.  895;  Payne  v.  Zell,  98  Va.  294,  36  S.  E. 
379. 

The  grounds  of  defense  actually  relied  on 
by  the  defendant  were  those  generally.  If  not 
invariably,  relied  on  in  such  cases  out  of 
abundant  caution  on  the  part  of  counsel,  viss., 
that  the  defendant  was  not  negligent,  or,  if 
it  was,  the  proximate  cause  of  the  accident 
was  the  negligence  of  the  injured  employe 
and  his  fellow  servants.  How  the  refusal  of 
the  court  to  require  such  a  statement  as  that 


could  have  prejudiced  the  plaintiff  we  are 
unable  to  see. 

The  second,  third,  and  fourth  assignments 
of  error  may  be  considered  together.  They 
are  all  based  upon  rulings  of  the  court  in  ref- 
erence to  the  Improper  make-up  of  No.  832 
at  Manassas. 

There  is  no  question  that  the  conductor, 
McDonald,  directed  it  to  be  made  up  in  the 
condition  it  was  when  it  left  that  point. 
The  plaintiff  sought  to  show  that  the  defend- 
ant intrusted  him  with  the  duty  of  making 
up  the  train,  which  it  is  agreed  was  one  of 
the  nonassignable  duties  of  the  master.  The 
defendant,  on  the  other  hand,  claimed  that 
the  train  was  properly  made  up  by  the  de- 
fendant company  Ui  Alexandria,  the  point 
from  which  the  train  started,  and,  having 
been  made  up  properly  there,  the  act  of  the 
conductor  at  Manassas  in  turning  the  engine 
around  and  running  it  backward  with  ca- 
boose ahead  of  the  tender  was  without  au- 
thority of  the  defendant,  and  in  violation  of 
its  rules.  The  court  held  that,  if  the  plain- 
tiff could  show  "authority  from  the  master 
to  change  the  order  of  that  train  at  Manas- 
sas, why  then  the  master  is  liable.  It  was 
the  duty  of  the  master  to  have  sent  that 
train  out  in  proper  form  at  the  point  of 
origin.  If  it  was  changed  without  orders,  or 
contrary  to  the  rule  of  the  company;  after- 
wards, they  are  not  liable.*' 

This,  we  think,  was  a  correct  statement  of 
the  law.  But  the  plaintiff  did  not  avow  that 
it  could  show  that  McDonald  was  authorized 
by  the  company  to  make  the  change,  nor  does 
the  evidence  which  was  rejected,  as  set  out 
in  bills  of  exceptions  numbered  1  and  2,  when 
considered  in  connection  with  what  preceded 
and  followed  it,  tend  to  show  such  authority. 
It  was  therefore  properly  rejected. 

The  evidence  which  was  permitted  to  go 
to  the  Jury  over  the  objection  of  the  plaintiff, 
as  shown  by  bill  of  exceptions  No.  3,  if  error 
at  all,  was  harmless  error.  It  seems  to  have 
been  a  concession  all  through  the  case  that 
the  change  in  the  make-up  of  the  train  at 
Manassas  was  done  by  McDonald's  orders. 
The  point  in  controversy  was  not  as  to  the 
fact  that  he  ordered  the  change,  but  as  to  his 
authority  to  make  it. 

The  next  assignment  of  error  is  to  the  re- 
fusal of  the  court  to  permit  the  plaintiff  to 
show  that  the  employes  of  the  defendant 
habitually  disregai*ded  rule  No.  99,  which 
provided  that:  **When  a  train  is  stopped  at 
an  unusual  point  or  is  delayed  at  a  regular 
stopover  three  minutes,  or  when  it  fails  to 
make  its  schedule  time,  the  flagman  must 
immediately  go  back  with  danger  signals  to 
stop  any  train  moving  in  the  same  direction. 
At  a  point  one-half  of  a  mile  (or  18  telegraph 
poles)  from  the  rear  of  his  train  he  must  put 
torpedo  on  the  rail  on  engineman's  side;  he 
must  then  continue  to  go  back  at  least  three- 
fourths  of  a  mile  (or  27  telegraph  poles)  from 
the  rear  of  his  train  and  place  two  torpedoes 
on  tlie  rail  ten  yards  apart  from  rail  length. 
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*  when  he  may  retnm  to  a  point  one-half  of  a 
mile  (or  18  telegraph  poles)  from  the  rear  of 
train,  and  he  must  remain  there  until  re- 
called, but  if  a  passenger  train  is  due  within 
ten  minutes  he  must  remain  until  it  arriTes. 
When  he  comes  in  he  will  remove  the  tor- 
pedoes nearest  the  train,  but  the  two  tor- 
pedoes must  be  left  on  the  rail  as  a  caution 
to  any  following  train.  If  the  delay  occurs 
upon  single  track,  and  it  becomes  necessary 
to  protect  the  front  of  the  train,  or  if  any 
other  track  is  obstructed,  the  front  brake- 
man  must  go  forward  and  use  the  same  pre- 
cautions. If  the  front  brakeman  is  unable 
to  leave  the  train,  the  fireman  must  be  sent 
In  his  place.  In  descending  grades  or  during 
blinding  storms  or .  fog,  the  flagman  must 
go  as  much  farther  than  the  distance  named 
above  as  will  Insure  absolute  safety,  placing 
the  torpedoes  at  relatively  greater  distances 
from  the  obstruction." 

The  Importance  of  this  rule  not  only  ap- 
pears from  the  rule  itself,  but  is  referred  to 
and  emphasized  by  other  rules  of  the  com- 
pany. The  bill  of  exceptions  sets  out  what 
the  plaintiff  expected  to  prove,  but  it  does 
not  state  tliat  he  expected  to  prove  that  the 
defendant  knew  of  such  violation,  or  neglect- 
ed to  enforce  the  rule.  On  the  contrary,  the 
court  certifies  that  certain  rules  of  the  de- 
fendant (of  which  No.  09  was  one)  were  ad- 
mitted and  agreed  by  the  parties  to  be  the 
Identical  rules  in  force  and  effect  prior  to 
and  at  the  time  of  the  accident.  One  of  the 
grounds  upon  which  the  court  bases  its  re- 
fusal to  admit  the  evidence  rejected  was  that 
it  was  not  shown  that  the  defendant  com- 
pany had  notice  of  the  violation  of  rule  99. 

This  was  a  sufiicient  gr^ound  upon  which 
to  Justify  its  action,  under  the  facts  disclosed, 
even  if  the  other  grounds  were  insufficient, 
as  to  which  we  express  no  opinion;  for  it  is 
settled  law  that  an  employ^  will  not  be  ab- 
solved from  the  imputation  of  contributory 
negligence  for  violating  a  rule  of  the  master, 
made  for  his  own  as  well  as  for  the  pro- 
tection of  others,  because  that  rule  is  habitu- 
ally disregarded,  unless  it  appears  (and  the 
burden  is  upon  the  plaintiff  to  show  this) 
that  it  was  done  with  the  knowledge  of  the 
master,  or  he  had  so  neglected  to  enforce  it 
as  that  his  conduct  amounted  to  a  suspension 
of  the  rule.  Wright  v.  Southern  Ry.  Oo,, 
101  Va.  36,  42  S.  B.  913. 

The  remaining  assignment  of  error  is  to 
the  action  of  the  court  in  sustaining  the 
defendant's  demurrer  to  the  evidence. 

The  plaintiff  insists  that  the  defendant 
was  guilty  of  negligence  in  failing*  to  main- 
tain and  operate  telegraph  ofllces  as  required 
by  statute. 

By  section  9,  c  614,  p.  969,  Acts  1891-92 
[Va.  CJode  1904,  p.  672,  f  1294d),  it  is  pro- 
vided that:  "Bvery  railroad  company  doing 
business  in  this  state  shall  establish  and 
maintain  along  its  line,  at  depots  or  stations, 
not  more  than  ten  miles  apart,  telegraphic 
offices,  to  be  operated  for  the  protection  of 


its  train  service  by  competent  persons  in  the 
employ  of  such  company:  provided,  however, 
that  the  railroad  commissioner  may  grant 
such  company,  in  special  cases,  permission 
to  have  its  telegraphic  offices  at  the  distance 
from  each  other  greater  than  ten  but  not 
more  than  fifteen  miles.  It  shall  be  tbe  duty 
of  every  such  operator  to  telegraph  the  ar- 
rival and  departure  of  every  train,  as  soon 
as  it  shall  leave  the  depot  or  station,  to  the 
train  dispatcher  or  other  person  regulating 
the  running  of  trains,  and  if  there  be  no 
such  persons,,  then  to  the  nearest  telegraph 
office  in  the  direction  in  which  such  train 
is  going.  The  person  receiving  the  telegram 
shall  forthwith  giv.e  such  order  or' notifica- 
tion by  telegraph  as  may  be  necessary  to  pre- 
vent any  collision  of  trains.*' 

The  accident  occurred  within  less  than  10 
miles  of  Manassas,  where  there  was  a  sta- 
tion with  a  telegraph  office,  and  before -the 
train  had  reached  another  station  where 
there  was  such  an  office  kept  or  required  to 
be  kept.  If  there  had  been  a  telegraph  of- 
fice in  operation  at  the  next  station  beyond 
where  the  accident  occurred  and  within  10 
miles  of  Manassas,  a  strict  compliance  with 
the  provisions  of  the  statute  would  not  have 
avoided  the  accident,  since  the  statute  Impos- 
ed no  duty  upon  the  defendant  as  to  the  train 
in  question  until  it  had  reached  such  sta- 
tion. 

Neither  was  there  any  negligence  shown  in 
dispatching  No.  832  improperly  and  danger- 
ously made  up,  since  the  train  was  properly 
made  up  at  Alexandria,  and  was  afterwards 
changed  by  the  conductor,  a  fellow  servant 
(N.  &  W.  Ry.  CJo.  V.  Houchins,  95  Va.  398. 
28  S.  E.  578,  46  L.  R.  A.  359,  64  Am.  St  Rep. 
791),  without  authority,  and  in  violation  of 
the  rules  of  the  defendant 

Another  ground  relied  on  to  show  negli- 
gence on  the  part  of  the  defendant,  was  its 
failure  **to  give  special  warning  orders  to 
No.  832  to  proceed  under  control,  and  to  keep 
a  lookout  for  No.  546,  and  in  failing  to  give 
No.  546  special  warning  orders  that  No.  832 
was  following  in  its  dangerous  make-up.*' 
The  evidence  was  that  No.  832  was  noti- 
fied that  No.  546  was  ahead,  and  to  keep  a 
lookout  for  it.  It  was  not  shown  to  be  the 
duty  of  the  defendant  to  notify  No.  546  that 
No.  832  was  following,  and  it  could  not  have 
.  given  any  warning  of  the  latter's  danger- 
ous make-up  because  it  did  not  know  it 

The  remaining  charge  of  negligence  on  the 
part  of  the  defendant  Is  "in  failing  to  fur- 
nish an  engine  with  sufficient  power  to  move 
No.  546  in  the  usual  way." 

"It  would,"  as  was  said  by  the  CJourt  of 
Appeals  of  New  York  in  Bajus  v.  Syracuse 
Co.,  103  N.  Y.  312,  8  N.  B.  529,  57  Am.  Rep. 
723,  "impose  upon  every  railroad  company 
very  embarrassing,  onerous,  and  unjust  re- 
sponsibilities, if  in  the  case  of  accidents  with 
moving  trains  it  was  to  be  the  subject  of 
inquiry  before  a  jury  whether  the  particular 
accident  might  not  have  been  avoided  with 
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an  engine  of  greater  or  less  power.  If  this 
engine,  drawing  a  train  upon  a  railroad,  bad. 
In  consequence  of  its  Imperfect  condition, 
become  stalled,  so  tbat  passengers  and 
freight  failed  to  reach  their  destination  In 
time,  or  If,  when  placed  at  rest,  It  had  run 
away  In  consequence  of  the  leakage  through 
Its  throttle  Talve,  different  questions  T^ould 
have  been  presented  for  our  consideration. 
But,  without  violating  any  rules  that  have 
been  laid  down  for  the  protection  of  the 
employes,  we  are  constrained  to  hold  In  this 
case  that  this  was  not,  as  to  the  plaUitlff,  a 
dangerous  engine;  that  It  was  reasonably 
safe  and  proper;  and  that  there  was  no 
negligence  on  the  part  of  the  defendant  in 
putting  It  to  the  service  in  which  It  was  em- 
ployed; and  that,  therefore^  upon  the  facts 
as  they  now  appear,  the  plaintiff  has  no 
cause  of  action  against  the  defendant" 

That  seems  to  us  to  be  a  correct  state- 
ment of  the  rule  of  law  applicable  to  cases 
like  this.  But  if  the  defendant  had  been 
guilty  of  negligence,  as  to  the  plaintiff's  in- 
testate. In  using  the  engine  as  it  did  in  its 
then  condition,  that  negligence  was  not  the 
proximate  cause  of  the  injury,  and  therefore 
it  was  not  a  case  of  concurring  negligence. 
N.  &  W.  Ry.  Co.  V,  Cromer,  00  Va.  763,  792, 
40  S.  B.  54,  and  authorities  cited.  The  prox- 
imate cause  of  the  death  of  the  plaintiff's 
unfortunate  intestate,  as  clearly  appears  from 
the  evidence,  was  his  own  failure  to  com- 
ply with  rule  09  of  the  defendant,  which 
made  it  his  duty,  when  his  train  was  delayed 
at  Wellington  more  than  three  minutes, 
and  when  it  was  stopped  west  of  that  sta- 
tion at  an  unusual  place,  to  go  back  with 
danger  signals  to  warn  any  train  moving  in 
the  same  direction.  If  he  had  done  this,  the 
accident  would  have  been  avoided.  It  is  in- 
sisted, however,  that  it  is  not  clearly  proved 
that  he  did  not  comply  with  that  rule.  We 
think  it  is;  but,  if  he  did  comply  with  it, 
then  the  proximate  cause  of  the  accident 
was  the  negligence  of  his  fellow  servant,  the 
conductor  on  No.  836,  in  turning  his  engine 
arouud  at  Manassas  and  running  it  back- 
ward, with  the  caboose  ahead  of  it,  so  that 
the  engineer  did  not  and  could  not  see  No. 
546  as  he  approached  it  The  evidence  is 
uncontradicted  that  but  for  this  change  in 
the  make-up  of  the  train  by  the  conductor. 
No.  546  could  have  been  seen,  and  the  collision 
avoided. 

We  are  of  opinion  that  there  is  no  error  in 
the  Judgment  complained  of,  and  that  it  must 
be  affirmed. 

(67  W.  Va.  BT) 

BANK  OF  UNION  v.  NICKELL  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  81,  1905.) 

WITNESS  —  COMPETENCY  —  DEATH   OF   DEBTOR— 

LIMITATIONS— NEW    PROMISE— COMMISSION - 

SB  IN  CHANCERT— REPORT— EXCEPTIONS. 

1.  If  a  creditors'  suit  is  brought  to  settle  up 
a  decedent's  estate,  and  a  creditor  of  the  de- 


cedent files  a  claim  against  the  estate,  before 
the  commissioner  to  whom  the  case  is  referred, 
te  convene  the  creditors  and  state  an  account 
therein,  involving  purely  personal  transactions 
between  the  creditor  and  deceased,  the  creditor, 
under  section  23,  c  130,  Code  1899.  is  Incompe- 
tent to  give  evidence  as  to  such  claim. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  00, 
Cent  Dig.  Witnesses  H  566-569.] 

2.  Where  a  debt  is  barred  by  the  statute  of 
limitations,  and  a  new  promise  or  acknowledg- 
ment is  relied  upon  to  remove  the  bar,  there 
must  be  an  express  promise  to  pay,  or  an  ac- 
knowledgment of  the  debt,  unaccompanied  by 
reservations  or  conditions,  from  which  an  im- 
plied promise  will  arise,  and  the  writing  ought 
to  be  such  a  one  a%  if  declared  upon,  would 
support  the  action. 

[Ed.  Note. — For  cases  in  point,  see  vol.  83, 
Cent.  Dig.  Umitation  of  Actions,  S$  085,  091- 
618.1 

3.  To  take  advantage  of  a  report  of  a  com- 
missioner in  chancery  on  the  ground  that  the 
evidence  taken  before  him  is  insufficient  to  sup- 
port his  findings,  it  is  necessary  that  the  report 
be  excepted  to;  but  where  the  report  is  erro- 
neous upon  its  face,  the  error  can  be  taken 
advantage  ot  without  such  exception. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty; J.  M.  McWhorter,  Judge. 

Bill  by  the  Bank  of  Union  against  R.  B. 
Nickell,  administrator  of  C.  P.  Nickell  and 
others.  Decree  for  plaintiff,  and  defendants 
appeal.    Modified. 

Rowan  &  Boggess,  for  appellants.  J.  D. 
Logan  and  John  Osborne,  for  appellee. 

SANDERS,  J.  The  Bank  of  Union  brought 
a  chancery  suit  in  the  circuit  court  of  Mon- 
roe county  against  R.  B.  Nickell,  administra- 
tor of  C.  Patton  Nickell,  deceased,  for  the 
purpose  of  settling  up  his  estate.  Upon  the 
maturity  of  the  bill  the  case  was  referred  to 
M.  J.  Kelster,  commissioner  in  chancery,  and 
thereafter  the  commissioner  made  and  filed 
his  report,  as  directed  by  the  decree,  and, 
among  other  things,  reported  a  debt  in  favor 
of  James  B.  Fisher  for  the  sum  of  $109.78; 
with  interest  from  January  12,  1899,  and  an- 
other for  the  sum  of  $251.62,  in  favor  of  J. 
D.  Logan,  special  receiver  in  the  case  of  W. 
W.  Brown  v.  Geo.  Lemon's  Heirs  et  al.  The 
report  was  excepted  to  by  R.  B.  Nickell,  ad- 
ministrator, in  so  far  as  it  allowed  any  part 
of  the  debt  claimed  by  Fisher,  first  because 
there  was  no  proof  of  the  debt,  and,  second, 
because,  if  proven,  It  was  barred  by  the  stat- 
ute of  limitations.  On  the  23d  day  of  Octo- 
ber, 1903,  a  decree  was  entered  sustaining 
said  exception  indorsed  as  to  the  Fisher  debt, 
as  to  the  sum  of  $18,  and  overruling  the  ex- 
ception as  to  the  residue,  and  giving  a  recov- 
ery in  favor  of  Fisher  for  $91.78^  with  inter- 
est from  January  12,  1899,  and  a  recovery  in 
favor  of  J.  D.  Logan,  special  receiver,  for 
the  sum  of  $251.62.  Thereafter  R.  B.  Nick- 
ell, administrator,  and  others,  filed  a  bill  of 
review  against  the  Bank  of  Union  and  others, 
asking  that  the  final  decree  of  October  23, 
1003,  adjudicating  the  said  claims  of  Fisher 
and  Logan,  receiver,  be  reviewed  and  reverih 
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ed,  and  on  tbe  18th  day  of  March,  1904,  the 
defendants  demurred  to  the  bill  of  review, 
which  demurrer  was  eustained  and  said  hill 
was  dismissed,  and  the  defendants  filed  their 
petition  for  an  appeal  from  tbe  final  decrees 
entered  at  the  October  term,  1903,  taking 
recoveries  in  favor  of  Fisher  and  Logan,  re- 
ceiver, and  the  March  term,  1904,  dismissing 
the  bill  of  review. 

The  first  Question  Is,  should  the  court  have 
sustained  the  exception  to  the  commission- 
er's report  as  to  the  Fisher  debt?  The  com- 
missioner certified  with  his  report  all  the 
evidence  that  was  taken  before  him,  and 
among  the  witnesses  who  testified  relative 
to  this  claim  was  Fisher,  the  creditor.  Ob- 
jection was  made  to  his  evidence  upon  the 
ground  that  his  claim  was  based  upon  a  per- 
sonal transaction  had  with  O.  Patton  Nick- 
ell,  who  was  deceased  at  the  time  of  the  giv- 
ing of  his  evidence,  and  under  section  23,  c. 
130,  of  the  Code  of  1899,  this  objection  is  bas- 
ed, and  is  clearly  sound.  But  it  is  claimed  by 
Fisher  that  without  his  testimony  there  is 
sufllcient  evidence  to  support  the  finding  of 
the  commissioner  as  to  his  claim.  But  we 
find  that  there  is  no  evidence  that  could, 
from  any  standpoint  of  view,  be  considered 
as  sufficient  to  establish  his  debt  the  only 
other  witnesses  being  Miller  and  Cummlngs, 
neither  of  whom  seem,  from  their  evidence, 
to  know  anything  about  this  transaction;  and 
the  letter  of  C.  Patton  Nlckell,  which  was  in- 
troduced before  the  commissioner  and  filed 
along  with  his  report,  and  relied  upon  by 
Fisher  to  prove  his  claim,  certainly  does  not 
do  so.  All  that  he  says  in  the  letter  is:  ''I 
herewith  enclose  you  check  for  $15.00,  it  is 
the  best  I  can  do  for  you  at  present."  Now, 
there  is  no  statement  here,  except  by  impli- 
cation, that  he  at  that  time  owed  him  any- 
thing else,  and,  if  so,  there  is  nothing  to 
show  what  the  amount  of  it  is.  Therefore 
the  commissioner  could  not  have  based  any 
allowance  to  Fisher  upon  this  letter.  There 
should  be  evidence,  before  a  recovery  can  be 
taken,  to  show  that  the  decedent,  Nlckell, 
was  indebted  to  Fisher,  and,  if  so,  in  what 
sum,  and  there  Is  no  evidence  from  which 
this  can  be  fairly  Inferred,  to  say  nothing 
about  that  full  proof  which  should  be  requir- 
ed to  establish  claims  of  this  character. 

Then,  again,  the  exception  on  the  ground 
that  Fisher's  claim  is  barred  by  the  statute 
of  limitations  is  well  taken,  the  entire  ac- 
count being  made  In  the  year  1895  and  the 
years  preceding,  and  this  suit  being  brought 
on  the  28th  of  April,  1902,  more  than  five 
years  since  the  last  item  in  the  account  ap- 
pears to  have  been  charged.  Not  one  of 
these  items  appears  to  have  been  charged 
later  than  March  7,  1896.  But  it  is  contended 
for,  on  behalf  of  Fisher,  that  the  letter  of  0. 
Patton  Nlckell,  filed  before  the  commission- 
er, constitutes  a  new  promise  or  acknowledg- 
ment of  the  debt,  such  as  to  remove  the  bar 
of  the  statute  of  limitations,  and  that  in  com- 
puting the  time  it  should  date  from  the  12th 


day  of  January,  1899,  the  date  of  the  letter. 
This  letter  is  as  follows: 

"Sinks  Grove,  W.  Va.,  Jan.  12tbt  1899. 

"Mr.  J.  B.  Fisher— Dear  Sir:  I  enclose 
check  for  $15.00»  it  is  the  best  I  can  do  for 
you  at  present  I  Just  happened  to  get  it 
yesterday.  Hope  this  will  be  satisfactory. 
Love  to  all.  With  kind  wishes  to  all  the 
family  I  am  your  obedient  servant, 

"C.  Patton  NickelL 

"Please  send  me  a  receipt  for  the  $15.00 
fifteen  dollars." 

There  is  nothing  contained  in  this  letter 
that  even  shows  an  acknowledgment  upon 
the  part  of  Nlckell  that  he  is  indebted  to 
Fisher,  and,  if  It  could  be  so  constmed,  it 
certainly  does  not  fix  any  specific  sum,  which 
would  have  to  be  done  in  order  to  remove  the 
statute.  In  order  to  create  such  a  ];sromi8e 
under  the  law  as  to  take  the  claim  without 
the  statute  of  limitations,  there  must  be  an 
express  promise  to  pay,  or  an  acknowledg- 
ment, unaccompanied  by  reservations  or  con- 
ditions, from  which  an  implied  promise  will 
arise,  and  the  promise  ought  to  be  such  a  one 
as,  if  declared  upon,  would  support  Itself. 
All  that  Nlckell  did  was  to  send  Fisher  the 
check  for  $15,  and  say  to  him,  "This  la  the 
best  I  can  do  for  you  at  present"  How 
could  this  be  construed  as  a  promise  to  pay 
or  an  acknowledgment  of  the  debt?  There 
is  no  sum  named,  and  no  reference  to  any- 
thing by  which  it  could  be  ascertained,  and 
nothing  in  the  letter  to  show  that  he  did  not 
intend  to  rely  upon  the  statute  of  limitations. 
"An  acknowledgment  in  writing,  to  operate 
as  a  new  promise  to  remove  the  bar  of  the 
statute  of  limitations,  must  be  a  clear  and 
definite  acknowledgment  of  a  precise  sum, 
plainly  importing  a  willingness  and  liability 
to  pay,  not  In  any  wise  conditional,  nor  by 
way  of  compromise  or  attempt  at  settle- 
ment" Stiles  V.  Laurel  Fork  Oil  &  Ck>al  Co., 
47  W.  Va.  838,  35  S.  E.  986.  Where  a  party 
relies  upon  a  new  promise  to  remove  the 
statute  of  limitations,  the  burden  is  upon  him 
to  show  such  promise.  "The  burden  of  re- 
moving the  bar  of  the  statute  Dt  limitations 
by  a  new  promise  rests  upon  the  defendants, 
and  an  acknowledgment  or  admission,  to 
have  that  effect,  must  not  only  be  unquali- 
fied in  itself,  but  there  must  be  nothing  in 
the  attendant  acts  or  declarations  to  modify 
or  rebut  the  inference  of  willingness  to  pay, 
which  naturally  and  prima  facie  arises  from 
an  unqualified  admission."  Stansbury  v. 
Stansbury's  Adm'rs,  20  W.  Va.  23.  "A  new 
promise  must  not  be  uncertain.  It  must  ac- 
knowledge a  fixed  sum,  or  a  balance  which 
admits  of  ready  ascertainment."  Quarrier's 
Adm'r  v.  Quarrier's  Heirs,  38  W.  Va.  810,  15 
S.  B.  154.  Numerous  authorities  could  be 
cited  to  support  this  view,  but  it  is  entirely 
unnecessary  to  do  so,  in  view  of  the  fact  that 
it  is  such  a  well-established  legal  proposition. 

The  appellants  did  not  except  to  the  report 
of  the  commissioner  as  to  the  debt  for  which 
a  recovery  was  taken  in  the  dtK:ree  of  Octo 
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ber  23, 1903,  of  $251.62,  In  faTor  of  Logan,  re- 
ceiver, but  claim  that  they  have  a  right  to 
take  advantage  of  It  in  this  court  for  the 
first  time.  A  party  has  the  right  to  take  ad- 
vantage of  any  error  appearing  upon  the 
face  of  a  commissioner's  report  virlthont  ex- 
cepting thereto.  Thla  is  the  well-settled  law 
of  this  state,  having  been  decided  time  and 
again.  Wlndom  v.  Stewart;  48  W.  Va.  488, 
87  S.  B.  e08;  Kester  v.  Lyon,  40  W.  Va.  161, 
20  S.  K.  933;  Bank  v.  Shirley,  26  W.  Va.  668. 
But  unless  the  error  appears  upon  the  face 
of  the  report,  it  will  be  presumed  by  the 
court  as  admitted  to  be  correct  by  the  par- 
ties, not  only  so  far  as  it  settles  the  princi- 
ples of  the  account,  but  also  In  regard  to  the 
sufficiency  of  the  evidence  upon  which  It  is 
founded.  Poling  v.  Huffman,  48  W.  Va.  639, 
87  S.  B.  526.  "Where  a  commissioner's  re- 
port is  confirmed  without  exception,  this 
court  will  not  look  into  the  evidence  on  which 
It  is  founded  or  by  which  it  might  be  affect- 
ed, but  will  accept  the  findings  of  such  com- 
missioner, as  to  all  facts  depending  on  ex- 
trinsic evidence,  as  final  and  conclusive.*' 
Long  V.  Willis,  50  W.  Va.  341,  40  S.  B.  340. 
And,  also,  see  case  of  McGarty  v.  Ghalfant, 
14  W.  Va.  531;  Ward  v.  Ward,  21  W.  Va. 
262;  Thompson's  Adm'r  v.  Gatlett,  24  W.  Va. 
525.  We  cannot  look  to  the  evidence,  be- 
cause that  cannot  be  treated  as  the  face  of 
the  report;  but,  In  order  to  take  advantage 
of  the  insufiiciency  of  the  testimony  to  es- 
tablish a  claim,  exception  should  be  indorsed 
to  the  report,  pointing  out  specifically  the 
reasons  why  the  claim  should  not  have  been 
allowed.  There  is  abundant'  authority  to 
•how  that  the  evidence  should  not  be  consid- 
ered in  determining  the  question  as  to  wheth- 
er or  not  there  is  error  upon  the  face  of  the 
report.  Among  them  are  the  cases  of  Bank 
V.  Shirley,  supra  j  Kesier  v.  Lyon,  supra. 
The  court  holds  In  these  cases  that  the  only 
thing  that  can  be  treated  as  the  face  of  the 
report  is  the  face  of  the  report  proper  and 
the  pleadings  in  the  cause.  It  does  not  in- 
clude depositions  and  documentary  evidence. 
Therefore  the  position  taken,  that  the  evi- 
dence does  not  sustain  the  Logan  claim,  can- 
not be  considered,  for  the  reason  that  no  ex- 
ception was  taken  to  the  report  on  that 
ground.  Not  being  able  to  look  to  the  evi- 
dence on  the  question  of  the  Logan  claim,  It 
is  proi)er  to  Inquire,  is  there  any  error  upon 
the  face  of  the  report?  The  appellants  point 
out  none,  and  we  see  from  the  report  that  the 
commissioner,  upon  the  question  of  report- 
ing the  indebtedness  against  Nickell's  es- 
tate, says:  "Statement  No.  3.  Showing  all 
the  debts  against  the  estate  of  0.  Patton 
Xickell,  dec'd,  with  their  amounts,  dignities 
and  priorities;"  and  in  this  statement,  un- 
der "Class  3/'  he  refers  to  a  decree  of  March 
2,  1900,  showing  the  appointment  of  J.  O. 
Logan,  special  recover,  to  collect  from  G. 
Patton  Nlckell  and  others  the  sum  of  $185.- 
11,  with  interest,  making,  as  of  October  20, 
1908,  the  sum  of  $251.62;  the  amount  of  th« 


recovery  in  favw  of  Logan,  receiver.  This 
reports  the  claim  of  Logan,  receiver,  against 
the  estate  of  O.  Patton  Nlckell,  deceased, 
and  in  favor  of  Logan,  receiver,  the  person 
the  report  shows  was  appointed  to  collect 
it,  and  therefore  we  find  no  error  upon  the 
face  of  the  commissioner's  report  as  to  this 
debt. 

The  decree  of  the  circuit  court,  entered  on 
the  28d  day  of  October,  1903,  confirming  the 
commissioner's  report,  is  modified  and  cor- 
rected in  so  far  as  a  recovery  is  taken  in  fa- 
vor of  James  B.  Fisher  for  the  sum  of  $91.78, 
with  Interest  from  January  12, 1899,  and  this 
recovery  is  stricken  from  said  decree;  and 
the  decree  in  all  other  respects  is  affirmed. 


(67  W.  Va.  49) 

OOBB  V.  QLBNN  BOOM  ft  LUMBBR  00. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  31,  1905.) 

DIRECTING  VERDICT— VENDOR  AND  PUBCHA8EB 
—  CONTBAOr  —  STATUTE  OF  FRAUDS  —  TELE- 
ORAXB— CORPORATIONS— AUTHORITY  OF  SEC- 
BETART— BEST    AND    SECONDARY    EVIDENCE. 

1.  On  a  motion  to  exclude  all  the  plaintiff's 
evidence  and  direct  a  verdict  for  the  defendant, 
the  court  should  be -guided  by  what  its  action 
would  be  if  the  case  were  submitted  to  the 
jury,  and  they  should  find  a  verdict  in  favor 
of  the  plaintiff  upon  such  evidence.  If  it  would 
be  the  duty  of  the  court  to  set  aside  the  ver- 
dict of  the  Jury  because  without  suflScient  evi- 
dence, then  the  court  should  sustain  the  motioo 
to  exclude,  and  instruct  the  jury  to  find  for 
the  defendant  But  if,  on  the  other  hand,  the 
evidence  is  such  that,  under  the  law,  the  court 
should  refuse  to  set  aside  the  verdict,  the  mo- 
tion to  exclude  the  evidence  should  be  overruled. 

[Bd.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  %  383.] 

2.  A  contract  for  the  sale  of  real  estate  may 
be  made  by  means  of  telegraphic  communica- 
tions, and  if  it  can  be  collected  from  the  tele- 
grams referring  to  one  another  and  directly 
related  to  one  another,  so  that  it  may  be  fairly . 
said  to  constitute  one  paper  relating  to  the  con- 
tract,  and  if  the  telegrams  are  signed  by  the 
parties  or  their  agents,  and  it  appears  by  them 
that  the  minds  of  the  parties  met,  and  that  the 
terms  of  the  contract,  by  referring  to  the  tele- 
grams, can  be  made  to  clearly  appear,  it  is  a 
sufficient  compliance  with  the  statute  which  re- 
quires contracts  for  the  sale  of  real  estate  to 
be  "in  writing  and  signed  by  the  party  to  be 
charged  thereby,  or  his  agent" 

[Ed.  Note. — For  cases  in  point,  see  voL  2S, 
Cent  Dig.  Frauds,  Statute  of,  S  109.] 


3.  The  secretarv  of  a  corporation  has  no  pow-- 
er,  merely  as  sudi  secretary,  to  make  contracts 
binding  the  corporation;  and  if  the  secretary, 
by  virtue  of  his  office,  makes  a  contract  selling 
the  real  estate  belonging  to  the  corporation,  the 
contract  is  not  enforceable  against  the  corpora- 
tion, unless  it  appears  that  the  secretary  had 
express  authority  to  make  such  contract,  or 
had  been  clothed  with  apparent  authority  by 
the  corporation  to  do  so,  or  that  the  corporation 
had  acquiesced  in  or  ratified  the  sale. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  12, 
O^t  Dig.  Corporations,  f  1618.] 

4.  Where  a  person  deals  with  an  araxt,  it  is 
his  duty  to  ascertain  the  extent  of  hfo  agency. 
He  deals  with  him  at  his  own  risk.  The  law 
presumes  him  to  know  the  extent  of  the  agent's 
power,  and,  if  the  agent  exceeds  his  authority, 
the  contract  will  not  bind  the  ^inclpal,  but 
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only  the  agent    Rosendorf  r.  Poling,  87  S.  R 
555,  48  W:  Va.  «21. 

5.  The  message  sent  to  a  telegraph  office,  to 
be  transmitted  In  reply  to  one  received,  is  the 
original,  and  not  the  message  received  at  the 
place  to  which  it  is  transmitted.  The  latter 
most  be  considered  as  a  copy,  and  carries  with 
it  none  of  the  qualities  of  primary  evidence, 
and  cannot  be  admitted  antil  the  foundation  is 
laid  for  the  admission  of  secondary  evidence, 
and  then  can  only  be  admitted  upon  proof  that 
,the  copy  offered  is  a  correct  transcript  of  a 
message  actually  authorized  by  the  party  sought 
to  be  affected  by  its  contents.  But  even  where 
the  original  is  produced,  its  authenticity  must 
be  established,  and  this  either  by  proof  of  the 
handwriting,  or  by  other  proof  establishing  its 
genuineness. 

(Syllabua  fay  the  Court) 

Error  from  Circuit  Court,  Tucker  Ooimty; 
John  Homer  Holt  Judge. 

Action  by  W.  H.  Cobb  against  the  Glenn 
Boom  &  Lumber  Company.  Judgment  for 
defendant,  and  plaintUT  brings  error.  Af- 
firmed. 

W.  B.  Maxwell  and  J.  P.  Scott  for  plaintiff 
in  error.  A.  Jay  Valentine  and  L.  Hansford, 
for  defendant  In  error. 

SANDERS,  J.  This  is  an  action  of  as- 
sumpsit brought  in  the  circuit  court  of  Tuck- 
er county,  wherein  the  plaintiff  claims  that 
he  entered  into  an  executory  contract  with 
the  defendant  by  which  he  purchased  ftom 
it  800  acres  of  land  lying  in  Randolph  coun- 
ty, at  $16  per  acre,  and  that  after  the  mak- 
ing of  said  contract  the  defendant  sold  the 
timber  on  said  land  to  another  person,  there- 
by rendering  it  impossible  for  it  to  carry  out 
its  contract  with  him,  and  claiming  damages 
fn  the  sum  of  $5,000.  The  defendant  plead- 
ed non  assumpsit,  and  filed  an  affidavit  de- 
nying that  It  signed  or  authorized  the  sign- 
ing of  the  teiegrrams  in  the  declaration  men- 
tioned, and  upon  this  issue  the  case  was 
tried.  After  the  plaintiff  introduced  all  his 
evidence,  the  court,  upon  motion  of  the  de- 
fendant excluded  it  from  the  Jury,  and  in- 
structed tbem  to  find  a  yerdict  in  favor  of 
the  defendant  The  jury  returned  a  verdict 
as  instructed,  and  the  court  rendered  judg- 
ment thereon,  and  it  is  this  judgment  that 
we  are  now  asked  to  review. 

The  right  of  the  courts  in  this  state  to  ex- 
clude the  evidence  from  the  jm7,  and  to  per- 
emptorily instruct  a  verdict  in  favor  of  the 
defendant,  has  been  for  many  years  well  set- 
tled; but  it  was  not  until  the  decision  in  the 
case  of  Ketterman  v.  Dry  Pork  Railroad  Co., 
48  W.  Va.  606,  37  S.  B.  683,  that  a  well-de- 
fined and  proper  test  was  made  for  the  guid- 
ance of  the  courts,  for  the  decisions  previous 
thereto,  while  they  all  recognized  the  well- 
settled  practice  to  be  that  the  defendant  had 
the  right  to  make  such  motion,  and  the  prov- 
ince and  duty  of  the  court  to  sustain  it  in 
any  proper  case,  yet  the  difficulty  has  been 
when  such  a  motion  should  prevail,  and  by 
what  rule  the  court  is  to  be  guided.  Judge 
Green  holds,  in  the  case  of  Franklin  v.  Geho, 
30  W,  Va.  34,  3  &  B.  168,  that  a  motion  to 


exclude  all  the  plalntiff*s  evidence  and  direct 
a  verdict  for  the  defendant  Is  equivalent  to 
a  demurrer  to  the  evidence;  and  Judge  Holt 
in  the  case  of  Aqua  Impt  Co.  v.  Standard 
Fire  Ins.  Co.,  34  W.  Va.  764,  12  8.  B.  771, 
holds  that  a  motion  to  exclude  or  strike  out 
evidence  is  not  in  all  cases  the  equivalent  of 
a  demurrer  to  the  evidence,  and  that  it  should 
not,  without  modification,  be  permitted  to 
supersede  and  replace  such  demurrer;  and 
then,  again,  in  the  same  book  (the  case  of 
Bridge  Co.  v.  Bridge  Co.,  34  W.  Va.  156,  11 
S.  B.  1009),  Judge  Lucas  holds  that  a  motion 
to  exclude  the  plaintiff's  evidence  ought  to  be 
overruled .  where  the  court  cannot  grant  the 
same  without  usurping  the  functtona  of  the 
jury.  And  then.  In  Carrlco  v.  W.  Va,  Central 
&  Pa.  Ry.  Co.,  35  W.  Va.  389,  14  S.  E.  12,  it 
is  held  that  a  motion  to  exclude  the  plaintlfTs 
evidence  on  the  ground  that  it  is  insufficient 
to  warrant  a  verdict  should  not  be  granted  if 
there  be  any  evidence  which  tends  in  any  de- 
gree, however  slight,  to  prove  the  plaintiff's 
case;  and  in  the  case  of  Henry  v.  Ohio  River 
R,  Co.,  40  W.  Va.  235,  21  8.  B.  863,  it  is 
laid  down,  in  the  ninth  point  of  the  syllabus, 
"Whenever  the  evidence  tends  in  a  fairly 
appreciable  degree  to  sustain  the  plaintiff's 
action,  the  court  must  not  strike  out  the  evi. 
dence  or  direct  a  verdict  for  the  defendant'* 
Also  in  Guinn  v.  Bowers,  44  W.  Va.  507,  29 
S.  ^.  1027.  the  rule  is  laid  down  to  be  that 
a  motion  to  exclude  plalntilTs  evidence  on 
the  ground  that  it  is  insufiiclent  to  warrant 
a  verdict  will  not  be  granted  if  there  be  any 
evidence  which  tends,  in  any  degree,  how- 
ever slight  to  prove  his  case".  Therefore  it 
will  be  seen,  from  these  various  decisions, 
that  in  some  it  is  held  that  the  motion  to 
exclude  should  be  treated  as  a  demurrer  to 
the  plaintiff's  evidence;  and  in  the  case  of 
Aqua  Impt  Co.  v.  Standard  Fire  Ins.  Co.. 
supra,  it  is  held  that  in  all  cases  it  is  not  the 
equivalent  of  a  demurrer  to  the  evidence, 
and  then,  in  others,  that  if  there  be  any  evi- 
dence tending:  in  any  degree,  however  slight 
it  may  be,  to  make  out  the  plaintiff's  case,  the 
motion  should  be  overruled;  and  then,  again, 
we  find  that  in  some  it  is  said  that  if  there 
is  any  evidence  tending  in  any  appreciable 
degree  to  establish  the  plaintHTs  'conten- 
tions, the  court  should  not  exclude  the  evi- 
dence. The  question  as  to  when  evidence 
tends  in  any  appreciable  degree  to  support 
the  plaintiff's  claim  is  very  difilcult  to  deter- 
mine. What  is  meant  by  ^'appreciable  degree,*' 
in  passing  upon  questions  of  this  kind,  la  hard 
to  define;  and  then  to  say  that  a  court 
should  not  exclude  the  evidence  because 
there  is  some  evidence,  no  matter  how  slight 
it  may  be,  to  make  out  the  plaintiiTs  case, 
means  that  the  court  shall  submit  many 
cases  to  the  jury  for  its  decision,  when,  at 
the  same  time,  it  is  perfectly  apparent  that 
if  the  jury  should  find  a  verdict  for  the  plain- 
tiff the  court  will  be  compelled  to  set  it 
aside  because  contrary  to  the  evidence.  It 
seema  contrary  to  good  reason  to  say  that 
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when  tbe  plaintiff  has  Introduced  all  of  his 
evidence,  and  from  that  evidence  the  court 
could  not  sustain  a  verdict  In  his  favor,  the 
court  should  overrule  a  motion  to  exclude  the 
evidence,  and  continue  the  trial  of  a  case 
without  merit  The  proper  test  Is  that  when 
a  motion  is  made  to  exclude  the  plaintUTs 
evidence  the  court  should  be  guided  by  what 
Its  ruling  would  be,  should  that  evidence  be 
submitted  to  the  jury,  and  upon  It  the  jury 
find  a  verdict  in  favor  of  the  plaintiff.  If  it 
would  be  the  duty  of  the  court  to  set  aside 
the  verdict  because  manifestly  contrary  to 
the  evidence,  then  it  Is  the  duty  of  the  court 
to  exclude  it  from  the  consideration  of  the 
jury,  and  instruct  them  to  find  in  favor  of  the 
defendant.  This  question  was  discussed  by 
Judge  Brannon  in  delivering  the  opinion  of 
the  court  in  the  case  of  Ketterman  v.  R.  R. 
Co.,  and,  while  he  did  not  expressly  lay  this 
rule  down  to  be  the  true  test,  yet  he  substan- 
tially held  it  to  be  so. 

We  look  to  the  evidence  to  see  whether  or 
not  the  court  did  right  in  excluding  the  plain- 
tiff's evidence.  To  establish  his  case,  plain- 
tiff relies  upon  certain  letters  and  telegraphic 
communications,  which,  in  order  to  get  a 
more  complete  understanding  of  the  case,  are 
here  given  in  extenso:  \ 

"Sunbury,  Pa.,  Nov.  25, 1901.  W.  H.  Cobb, 
Esqr.,  Elklns,  W.  Va. — Dear  Sir:  Tour  val- 
ued communication  of  22ond  Inst  just  at 
hand.  We  realize  that  the  point  you  make 
regarding  the  difficulty  of  working  our 
whole  tract  firom  one  side,  is  probably  well 
taken,  and  for  that  reason  we  have  no  objec- 
tion to  making  sale  of  the  land  lying  on  the 
Otter  Greek  side  &•  Shafers  Fork  side  sepa- 
rately. But  we  do  not  think  the  price  yon 
offer  ($12.50)  per  acre  for  the  land  on  Otter 
Greek  side  is  sufficient  for  it  You  know  this 
tract  is  exceptionally  well  timbered  and  will 
not  grow  less  with  time.  Besides  the  coal 
question  should  be  taken  into  consideration 
to  a  certain  extent  We  feel  positive  there 
is  coal  in  paying  quantities  on  this  tract 
although  we  have  not  had  it  opened  up. 
Yours  truly,  Glenn  Boom  &  Lumber  Go.,  per 
W.  H.  Sager,  Secty.** 

"Elkins.  W.  Va.,  Nov.  27th,  1901.  To  W. 
H.  Sager,  c/o  Glenn  Boom  &  Lumber  Go., 
Sunbury,  Pa.:  Wire  best  cash  price  on  Ot- 
ter Greek  land.  My  offer  about  limit  W. 
H.  Gobb." 

"Sunbury,  Pa.,  Nov.  27th,  1001.  Fifteen 
dollars.    W.  H.  Sager." 

"BIklns,  W.  Va.,  Nov.  27th,  1901.  To  W. 
H.  Sager,  c/o  Glenn  Boom  &  Lumber  Go., 
Sunbnry,  Pa.:  Will  take  Otter  Greek  land 
at  price  named.    W.  H.  Gobb." 

"Sunbnry,  Pa.,  Nov.  28th,  1901.  To  W. 
H.  Cobb,  Elkins,  W.  Va.:  Our  Mr.  Chester 
will  reach  Elkins  Monday  to  consult  with 
you.    Letter  to-day.    W.  H.  Sager." 

-Sunbury,  Pa.,  Nov.  28th,  1901.  W.  H. 
Cobb,  Elkins,  W.  Va. — Dear  Sir:  Your 
Teleg.  of  27th  rec'd.  Our  Mr.  Chester  will 
reach  Elkins  about  Monday  evening  to  ar- 


range terms  of  sale  with  joa  and  entet  into 
agteement  with  yon  if  satisfactory  all 
around.  Yours  truly,  W.  H.  Sager,  Secf  y 
Glenn  Boom  &  L.  Go." 

The  court  sustained  the  objection  to  the 
Introduction  of  all  the  telegrams,  except  the 
first  one  mentioned,  sent  by  the  plaintiff  to 
Sager,  <uire  of  the  defendant,  inquiring  the 
price  of  the  land,  and  also  sustained  the  ob- 
jection to  the  introduction  of  the  letter  dat- 
ed November  28,  1901.  But  we  will  first 
look  to  see  if  from  these  letters  and  tele- 
grams the  plaintiff  has  shown  such  an  execu- 
tory contract  as  he  could  specifically  enforce, 
for  this  is  the  basis  of  his  action,  and  with- 
out establishing  such  a  contract  as  he  could, 
in  a  court  of  equity,  specifically  enforce 
against  the  defendant  for  the  sale  of  said 
land,  he  would  not  be  entitied  to  recover  In 
this  action.  Under  chapter  98  of  the  Code 
of  1899,  a  contract  relating  to  the  sale  of 
real  estate,  to  be  binding,  must  be  in  writ- 
ing, and  signed  by  the  party  to  be  charged 
thereby,  or  his  agent  This  brings  us  to 
the  question,  is  the  contract  made  by  the  let- 
ters and  telegrams  such  a  one  as  meets  the 
requirements  of  the  statute  of  frauds  above 
referred  to?  It  is  not  necessary  that  the 
whole  agreement  should  be  written  upon  one 
piece  of  paper,  but  if  it  can  be  fully  collected 
ftom  various  papers  referring  to  one  an- 
other, or  directly  related  to  one  another,  such 
as  letters  and  telegrams  written  and  sent, 
and  the  replies  thereto,  so  that  they  may 
be  fairly  said  to  constitute  one  paper  relat- 
ing to  tbe  contract  it  is  a  sufficient  agree- 
ment if  it  appears  that  the  minds  of  the 
parties  met  &ud  if  the  terms  of  the  contract, 
by  referring  to  the  various  writings,  can  be 
made  to  clearly  appear.  Gaines  v.  McAd- 
am,  79  111.  App.  201;  Elbert  v.  Gas  Co.,  97 
Gal.  244,  32  Pac.  9;  Brewer  v.  Horst,  127 
Gal.  643,  60  Pac.  418,  50  L.  R.  A.  240;  27 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  1092;  5  U 
R.  G.  G.  P.  295;  Smith  et  al.  v.  Easton,  54 
Md.  138,  39  Am.  Rep.  355;  Story  on  Con- 
tracts, 1449. 

While  these  letters  and  telegrams  consti- 
tute a  complete  contract  between  the  pai^ 
ties  to  them,  yet  if  they  were  written  and 
sent  by  some  person  other  than  the  one  who 
is  sought  to  be  charged,  it  is  necessary  that 
tbe  authority  of  the  person  writing  and  send- 
ing them  should  be  shown.  Tbe  defendant 
filed  an  affidavit  with  its  plea,  as  provided 
by  section  40,  c  125,  of  the  Code  of  1899, 
denying  that  it  signed  or  anthorlzed  the  sign- 
ing of  the  telegrams  which  are  claimed  to 
have  been  received  by  the  plaintiff.  If  not 
nnder  the  general  Issue,  without  such  affida- 
vit certainly  under  this  plea,  verified  by 
affidavit,  the  burden  of  proof  was  upon  tbe 
plaintiff  to  show  that  W.  H.  Sager,  in  sign- 
ing these  telegrams,  was  authorized  by  the 
defendant  to  do  so  on  its  behalf.  There  is  no 
such  authority  shown  or  attempted  to  be 
shown,  except  that  the  evidence  shows  that 
Sager  at  the  time  was  the  secretary  of  the 
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defendant  company,  but  does  not  show  that 
he  had  any  other  connection  with  the  de» 
fendant,  or  that  he  had  anthorlty  to  make 
the  sale  of  the  land  in  question.  A  secreta- 
ry of  a  corporation,  as  such,  has  no  authori- 
ty to  make  contracts  for  it.  "The  secretary 
of  a  corporation  has  no  power,  merely  as 
secretary  of  the  company,  to  make  contracts 
for  it  The  secretary  is  one  of  the  corporate 
officers,  hut  he  has  practically  no  authority. 
The  corporation  may,  of  course,  expressly 
authorize  the  secretary  to  contract  for  it,  or 
may  accept  and  ratify  his  contracts  after 
they  are  made/'  Cook  on  Ck)rp.  }  717.  And 
then  Thompson  on  Corporations,  f  4607, 
says:  "The  law  does  not  ordinarily  imply, 
in  the  secretary  of  a  business  corporation, 
the  power,  ex  officio,  to  bind  the  company  by 
means  of  letters  or  documents  signed  offlr* 
cially.**  And  also  In  Clark  &  Marshall  on 
Corporations,  f  704^  we  Und:  "Unless  au- 
thority is  expressly  conferred,  however,  or 
he  is  clothed  with  apparent  authority  by  be- 
ing intrusted  with  the  management  of  the 
business,  or  part  of  it,  the  secretary  of  the 
corporation  has  no  authority  to  make  any 
contracts  on  its  behalf  and  in  its  name^  or 
bind  it  by  such  acts.  He  has  no  such  au- 
thority merely  by  virtue  of  his  office."  The 
secretary  not  having  authority  by  virtue  of 
his  office  to  make  such  a  contract  as  is  re- 
lied upon  by  the  plaintiff  for  the  basis  of  this 
suit,  the  defendant  cannot  be  held  liable 
by  reason  of  the  letters  and  telegrams  sent 
by  Sager  unless  he  had  at  the  time  express 
authority  from  the  corporation  to  make  sale 
of  this  land,  or  unless  he  was  held  out  by 
the  defendant  in  such  a  way  as  to  make 
it  apparent  that  he  had  such  authority,  or 
unless  the  contract  was  ratified  by  the  de- 
fendant. Every  one  who  deals  with  an  agent 
is  presumed  to  know  the  extent  of  his  au- 
thority, and,  if  he  exceeds  his  express  or 
apparent  authority,  his  acts  do  not  bind  the 
principal,  but  only  bind  the  agent,  unless 
they  have  been  ratified  by  the  principal. 
Curry  v.  Hale,  16  W.  Va.  867;  Dyer  v.  Duf- 
fy, 89  W.  Va.  148,  19  S.  E.  540,  24  U  R.  A. 
389;  Wells  ▼.  Biichigan  Life  Ins.  Co.»  41 
W.  Va.  131,  23  S.  E.  527;  Rosendorf  v. 
Poling,  48  W.  Va.  621,  37  S.  E.  555. 

It  is  claimed  that  the  letter  of  the  25th 
day  of  November,  1901,  addressed  to  the 
plaintiff,  and  signed  by  "Glenn  Boom  &  Lum- 
ber Co.,  per  W.  H.  Sager,  Secty.*"  shows 
that  negotiations  were  pending  for  the  sale 
of  this  land,  and  that  the  telegrams  sent 
by  Sager  to  the  plaintiff  in  reply  to  the  plain- 
tiff's telegrams,  having  come  from  the  prop- 
er place  and  the  proper  officer  of  the  defend- 
ant, raises  the  presumption  that  they  were 
directed  to  be  sent  by  the  defendant  There 
is  no  such  presumption  arising  from  the  facts 
in  this  case.  While  the  letter  shows  that  it 
was  signed  by  the  defendant,  "per  Sager, 
Secty.,'*  yet  that  does  not  show  that  Sager 
bad  authority  to. sign  it;  taking  it  that  the 
letter  is  material  to  this  controversy,  which 


we  think  it  is  not,  because,  If  a  contract  tor 
the  sale  of  this  land  was  made,  it  was  con- 
summated by  the  three  telegrams — ^the  one 
asking  the  price  of  the  land,  the  one  in  reply, 
quoting  the  price,  and  the  one  of  the  plaintiff 
accepting  the  proposition  and  agreeing  to 
take  the  land — and,  none  of  these  papers 
being  shown  to  have  been  signed  by  the  de- 
fendant or  its  authoriased  agent,  the  circuit 
court  committed  no  error  when  it  sustain- 
ed the  motion  of  the  defendant  to  exclude  the 
evidence  and  direct  a  verdict  for  It 

But  even  if  Sager  had  been  shown  to  have 
authority  to  mak^  this  sale  for  the  defend- 
ant the  telegrams  sent  by  Sager  were  not 
proper  to  be  admitted  as  evidence,  because 
their  genuineness  had  not  been  shown. 
There  is  nothing  to  show  that  they  had  in 
reality  been  written  and  signed  by  Sager. 
From  the  authorities,  there  is  some  difficul- 
ty* in  determining  what  are  original  tele- 
grams, within  the  meaning  of  the  rule  that 
the  best  evidence  must  be  produced,  ^y 
the  decided  weight  of  authority,  the  ques- 
tion whether  the  communication  sent,  or  the 
one  received,  is  to  be  deemed  the  original, 
depends  upon  which  party  is  responsible  for 
its  transmission— In  other  words,  for  whom 
the  telegraph  company  is  agent  If  there  is 
but  a  single  communication,  the  dispatch  as 
delivered  at  the  place  of  destination  is  the 
best  evidence.  *  *  *  Of  course,  there 
must  be  competent  proof  that  the  alleged 
sender  did  actually  send  or  authorise  the 
sending  of  the  message  in  question.  •  •  * 
In  proving  a  contract  by  telegranoe,  the  best 
evidence  is  the  telegram  containing  the  of- 
fer as  received  at  the  point  of  destination, 
and  the  dispatch  containing  the  acceptance 
as  delivered  for  transmission."  Jones  on 
Evidence,  S  209.  Now,  in  this  case  the  plain- 
tiff adopted  the  telegraphic  system  as  a 
means  for  making  the  contract  here  relied 
upon,  and  made  Inquiry  of  Sager  as  to  what 
he  would  take  for  the  land  in  question,  to 
which  Sager  replied,  giving  liim  the  price, 
which  plaintiff  accepted.  Now,  in  accord- 
ance with  the  above  authcxity,  the  best  evi- 
dence is  the  telegrams  of  the  plaintiff  as 
received  at  their  destination,  and  the  tele- 
gram of  Sager  at  the  place  at  whidi  it  was 
delivered  for  its  transmission.  But  then, 
again,  there  is  no  evidence,  as  we  have  no- 
ticed above,  that  Sager,  in  sending  the  tele- 
grams, was  acting  as  the  agent  of  the  de- 
fendant and,  of  course,  for  that  reason  they 
were  inadmissible.  It  is  argued  that  the 
telegrams  are  without  the  Jurisdiction  of  the 
court  and,  even  if  this  Is  true^  it  does  not 
authorise  the  introduction  of  coj^es  of  them 
until  their  genuineness  lias  been  shown,  and 
the  authority  of  the  person  sending  them  to 
do  so.  If  such  a  message  as  the  i^aintiff 
claims  was  sent  to  him,  he  could  have  shown 
the  authenticity  of  it  when  delivered  to  be 
telegraphed  to  him,  and  then  show  that  as 
it  was  delivered  to  the  telegraph  company,  it 
was  transmitted  and  delivered  at  the  place 
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of  destiiiatloiL  But  whether  a  copy  la  In- 
troduced, or  the  original,  it  is  necessary  that 
the  genuineness  of  it  should  be  shown,  be- 
fore It  becomes  competent  eyldence.  "A 
dispatch  or  a  copy  of  a  'dispatch  purporting 
to  have  been  sent  by  A.  B.,  as  cashier,  to  G. 
D.,  cannot  be  read  in  evidence  without  first 
proving  that  it  was  a  genuine  paper;  that 
Is,  that  it  was  written  and  sent  by  the  party 
whose  name  it  bears."  National  Bank  v.  Na- 
tional Bank,  7  W.  Va.  544.  And  also  see 
Smith  &  Whiting  v.  Eastern,  54  Md.  138,  89 
Am.  Rep.  855;  Jones  on  Ev.  |  209.  There 
being  no  evidence  to  show  or  tending  to 
show  that  these  telegrams  which  were  claim- 
ed to  have  been  sent  by  Sager  were  signed 
by  him,  and  delivered  to  the  telegraph  com- 
pany for  transmission,  the  court  committed 
no  error  in  rejecting  them. 

For  the  foregoing  reasons  we  find  no  er- 
ror in  the  judgment  of  the  circuit  court,  and 
it  must  therefore  be  affirmed. 


(57  W.  Va.  68) 
BARMAN  ft  CROGKEMT  v.  MADDY  BROS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  81,  1905.) 

▲ssnfpsrr— WHEN  lies— SEiTLXMBirr— gon- 

CLUBIVENESS—INSTBUCTIOlf  a— WEIGHT 
or   EVIDENCE. 

l.An  item  omitted,  by  mistake,  accident,  or 
fraud,  from  a  settled  account  between  Individ- 
oals,  growing  out  of  an  ordinary  business  trans- 
action, such  as  a  sale  of  cattle,  may  be  re- 
covered in  an  action  of  assumpsit. 

2.  If,  upon  the  trial  of  the  issue  in  such  case, 
the  court  instruct  the  jury  that  they  shall  re- 
gard the  settlement  as  prima  facie  correct,  and 
that  the  plaintiff  can  recover  only  upon  clear 
and  satisfactory  proof  of  the  mistake,  it  is  not 
prejudicial  error  to  refuse  to  further  Instruct 
that  the  proof,  in  order  to  warrant  a  recovery, 
must  be  full. 

8.  The  giving  of  an  instruction  which,  by  rea- 
son of  its  susceptibility  of  such  Interpretation 
as  will  make  it  express  a  proposition  at  vari- 
ance with  the  law  applicable  to  the  evidence 
which  forms  its  subject-matter,  is  erroneous  and 
prejudicial,  although  another  interpretation  of 
it  in  harmony  with  the  law  is  not  precluded  by 
its  terms. 

4.  The  weight  to  be  accorded  to  evidence  Is 
matter  for  determination  by  the  jury,  and  an 
instmction  which  wholly  or  partially  withdraws 
it  from  their  control  by  limiting  or  defining  it 
is  generally  cause  for  reversal. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Monroe  County;  J. 
M.  McWhorter,  Judge. 

Action  by  Harman  ft  Crockett  against 
Maddy  Bros.  Judgment  for  plalntUfs,  and 
defendants  bring  error.    Reversed. 

John  Osborne  and  Rowan  ft  Boggess,  for 
plaintiffs  In  error.  J.  D.  Logan  and  J.  A. 
Meadows,  for  defendants  in  error. 

POFFENBARGBR,  J.  Reversal  of  a  judg- 
ment for  $463.95  in  an  action  of  assumpsit  is 
sought  here  upon  the  theory  that  the  trial 
court  erred  In  giving  certain  instructions,  in 
refusing  others,  and  in  overruling  a  motion 
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to  set  aside  the  verdict,  first,  because  of  the 
misconduct  of  a  juror;  and,  second,  because 
it  Is  against  the  weight  and  preiK)nderance  of 
the  evidence. 

The  declaration  contains  only  the  common 
counts,  but  tlie  object  and  purpose  of  the 
suit,  as  shown  by  the  evidence,  was  to  open 
a  settled  account  and  recover  said  sum,  as 
the  amount  of  an  item  inadvertently  omitted 
in  making  tlie  settlement  C.  C.  Harman 
and  B.  King  Crockett,  partners  doing  busi- 
ness as  Harman  ft  Crockett,  and  residing  in 
Tazwell  county,  Va.,  sold  to  Maddy  Bros.,  of 
Monroe  county,  W.  Va.,  in  the  fall  of  1902, 
06  head  of  cattle,  26  of  which  were  known  as 
the  J.  D.  Honaker  cattle,  weighing  27.060 
pounds ;  9  as  the  J.  D.  Honaker  Thome  Place 
cattle,  weighing  10,826  pounds;  9  as  the  J.  B. 
Shannon  cattle,  weighing  8^970  pounds ;  16  as 
the  W.  E.  Harry  cattle,  weighing  16,794 
pounds;  6  as  the  G.  C.  Harman  cattle,  weigh- 
ing 6,605  pounds;  and  one  as  the  heifer, 
weighing  820  pounds.  On  the  day  of  the  set- 
tlement Maddy  Bros,  gave  to  Harman  ft 
Crockett,  as  payment  in  full  for  the  cattle, 
one  check  for  $2,400,  and  another  for  $452. 
These  were  dated  October  4,  1902.  The  set- 
tlement was  made  October  7,  1902,  and  a  re-  « 
celpt  was  given  for  the  $2,852  "as  payment  in 
full  for  66  cattle.**  On  the  9th  day  of  Octo- 
ber, 1902,  Harman  wrote  that  he  had  dis- 
covered that  the  checks  did  not  cover  the 
price  of  the  heifer.  On  the  next  day  he 
wrote  Maddy  Bros,  that  he  had  discovered 
that  the  $452  check  had  not  been  signed,  and 
saying  he  had  Inclosed  it  for  signature.  On 
the  20th  day  of  October,  1902,  not  having  re- 
ceived the  check,  he  made  another  inquiry 
about  it  and  again  ref^red  to  the  omis- 
sion of  the  price  of  the  heifer.  On  the  27th 
day  of  October  he  wrote  ai^other  letter,  con- 
taining a  statement  showing  what  the  cattle 
amounted  to  according  to  the  weights  and 
prices,  and  that,  after  deducting  the  one 
$2,400  chedfc,  there  remained  due  $856.10,  and 
asking  for  a  check  in  payment  thereof.  Lat- 
er a  sight  draft  was  made  on  Maddy  Bros., 
and  then,  on  December  2,  1902,  they  wrote 
for  an  explanation,  acknowledging  the  receipt 
of  the  letter,  calling  attention  to  the  want  of 
signature  to  the  $452  check,  and  requesting 
its  return  to  them  for  signature.  On  Decem- 
ber 8th  Harman  &  Crockett  replied  to  this 
letter,  repeating  their  statement  and  showing 
the  balance  for  which  the  draft  had  been 
mades.  The  philntlfle  claim  the  contract 
prices  of  the  cattle  to  have  been  $4.75  per 
100  for  the  Honaker  cattle,  $4.50  for  all  the 
others,  except  the  heifer,  and  $3.50  for  the 
heifer.  And  they  claim  that  the  error  is  tlie 
omission  of  the  J.  B.  Shannon  cattle.  In 
support  of  this,  they  produce  the  papers  on 
which  they  say  the  calculation  of  the  amount 
due  was  made  by  them.  There  seems  to  be 
no  disagreement  about  the  weight  of  the 
cattle,  but  the  defendants  claim  the  price  of 
the  Honaker  cattle  to  be  $4.10  per  100;  part 
of   the  Harman  cattle,  $3.96;  and   part  of 
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tbem,  lM-50;  tbe  Shannon  cattle,  $3.95;  the 
W.  B.  Harry  cattle,  $3.87;  and  the  heifer, 
$3.50.  When  the  contract  was  made,  on  or 
about  September  4,  1902,  Harman  ds  Crockett 
gave  to  Maddy  Bros,  a  memorandum  thereof, 
and  Maddy  Bros,  gave  to  Harman  ds  Crockett 
written  evidence  of  the  purchase  on  their 
part  These  two  papers  were  produced  on 
the  day  of  settlement  Maddy  Bros,  claim 
the  one  they  had  given  was  returned  to  them 
it  the  time  of  the  settlement,  and  then  and 
there  destroyed.  Harman  ds  Crockett  pro- 
duced as  evidence  In  this  case  what  they  as- 
sert to  have  been  the  memorandum  given  by 
them*  on  September  4,  1902,  to  Maddy  Bros. ; 
It  being  claimed  that  it  was  returned  to  them 
at  the  time  of  the  settlement  It  specifies 
the  prices  contended  for  by  the  plaintiffs. 
The  defendants  say  this  paper  is  a  fabrica- 
tion. On  the  other  hand,  Maddy  Bros,  pro- 
duce a  checkbook  which  they  say  contains,  on 
the  backs  of  certain  checks  and  the  cover  of 
the  book,  the  calculations  made  by  them  at 
the  time  of  the  settlement  This  the  plain- 
tiffs denounce  as  a  fabrication  of  evidence 
on  the  part  of  defendants.  They  say  the 
stub  in  that  checkbook  was  not  written  with 
\  the  same  pen  and  ink  that  the  check  was 
written  with,  and  the  check  was  produced 
for  the  purpose  of  comparison. 

After  this  and  other  evidence  had  been  In- 
troduced, the  defendants  requested  the  court 
to  instruct  the  jury  that,  if  they  should  find 
a  settlement  had  been  made,  checks  given  in 
full  for  the  amount  found  due,  and  a  receipt 
taken  from  the  plaintiffs  for  the  same,  they 
should  regard  such  settlement  as  prima  facie 
correct  and  hold  it  to  be  conclusive,  unless 
the  plaintiffs  should  show  by  full  and  clear 
proof  that  a  mistake  had  in  fact  been  made. 
The  court  struck  out  the  words  "full  and," 
and  made  the  concluding  phrase  say  '^unless 
the  plaintiffs  show  by  clear  proof  that  a 
mistake  was  In  fact  made."  This  modifica- 
tion made  no  substantial  alteration  in  the 
instruction.  Mahnke  v.  Neale,  23  W.  Va.  57, 
80,  is  cited  to  sustain  the  assignment  of  er- 
ror. That  case  does  not  use* the  word  **full." 
It  only  says  the  mistake  or  fraud  shall  be 
clearly  shown.  Neff  v.  Wooding,  83  Va.  432, 
2  S.  B.  731,  is  also  cited.  The  language  of 
the  court  there  is  that  the  settlement  will 
not  be  disturbed  unless  the  party  furnish 
clear  proof  of  a  mutual  mistake  or  a  fraud. 
Neither  word  has  any  t^hnical  meaning  or 
force,  and  if  the  Instruction,  .by  the  use  of 
the  words  ''clear  proof,"  sufficiently  directed 
the  minds  of  the  jury  to  the  requirement  that 
there  must  be  substantial  and  preponderat- 
ing evidence  of  the  mistake,  such  as  to  satis- 
fy them  of  its  existence,  nothing  more  was 
required.  In  an  instruction  given  at  the  in- 
stance of  the  plaintiffs,  the  court  said  the 
testimony  must  be  clear  and  satisfactory 
proof,  to  warrant  a  recovery.  The  common- 
sense  import  of  this  is  that  the  evidence  must 
satisfy  the  minds  of  the  jurors — convince 
them — of  the  existence  of  the  mistake.    If 


the  addition  of  anything  to  the  word  "dear* 
was  necessary,  it  has  been  supplied  in  this 
last  instruction.  The  legal  effect  of  a  mere 
statement  of  an  account  is  to  dispense  with 
proof  of  the  items  x>t  which  it  is  composed, 
make  the  result  prima  fade  correct,  and  cast 
upon  the  party  denying  its  correctness  the 
burden  of  proving  a  mistake  or  fraud,  as 
ground  for  reopening  it  Lockwood  v. 
Thome,  18  N.  T.  285 ;  Wharton  v.  Anderson, 
28  Minn.  301,  9  N.  W.  860.  To  open  a  set- 
tled account  a  higher  degree  of  proof  is  nec- 
essary than  in  the  case  of  a  stated  account 
but  the  rule  requires  only  clear  and  convin- 
cing evidence.  In  Chubbuck  v.  Vemam,  42 
N.  Y.  432,  it  Is  stated  as  follows :  "A  party 
who  seeks  to  open  a  settlement  of  accounts 
on  the  ground  of  mistake  assumes  the  bur- 
den of  proving  distinctly  wherein  the  mis- 
take consisted,  and  of  furnishing  the  data  by 
which  it  may  be  corrected."  The  common 
law  does  not  recognisse  the  Roman  dvil  law 
division  of  proof  into  two  classes,  plena  pro- 
batio  and  semlplena  probatio.  1  Greenl.  Bv.  8 
119,  vol.  3,  i  409.  If  it  did,  the  proof  in  this 
case  is  not  within  the  rule. 

Instruction  No.  1  given  at  the  instance  of 
the  plaintiffs  reads  as  follows:  **The  court 
instructs  the  Jury  that  when  an  accusation 
is  made  by  one  party  against  another  of  the 
existence  of  a  certain  fact,  and  the  party 
called  upon  for  a  reply,  and,  he  failing  to 
reply,  when  men  similarly  situated  und^ 
like  circumstances  should  do  so,  the  fact  of 
not  so  doing  is  considered  by  the  law  as  an 
admission  of  the  correctness  of  the  accusa- 
tion or  existence  of  the  fact"  Of  this  the 
plaintiffs  in  error  complain  bitterly.  They 
say  it  virtually  tells  the  jury  that  the  silence 
of  Maddy  Bros.,  after  their  attention  had 
been  called  to  the  error,  and  pay  for  the 
alleged  omitted  item  had  been  demanded,  for 
a  period  of  more  than  two  months,  amounts 
to  a  conclusive  admission  of  their  liability. 
In  other  words,  they  say  the  comrt  by  giving 
said  instruction,  rather  pressed  upon  the 
jury,  as  a  presumption  of  law,  the  view  that 
this  conduct  on  the  part  of  defendants  Is  suf- 
ficient proof,  without  regard  to  any  other  cir- 
cumstance, to  warrant  a  verdict  against 
them.  On  the  other  hand,  for  the  defendants 
in  error  the  Instruction  is  regarded  as  only 
Intended  to  fix  in  the  minds  of  the  jury  that 
the  circumstance  of  silence  is  an  evidential 
fact  for  their  consideration.  Such  Is  un- 
doubtedly the  character  of  that  fact  It  does 
not  rise  to  the  dignity  of  an  estoppel,  and 
cannot  be  regarded  as  conclusive  evidence 
of  liability  on  tbe  theory  of  a  mistake.  In 
support  of  the  instruction,  section  197,  GreenL 
Ev.,  is  dted.  This  only  says  that  admissions 
may  be  implied  by  acquiescence,  and  Instan- 
ces a  number  of  examples  of  it  by  way  of 
probative  force  of  such  admissions.  Consid- 
eration of  that  is  postponed  to  section  212  of 
the  same  volume,  where  they  are  classed  as 
nonjudidal  admissions,  and  shown  not  to  be 
conclusive^     Among   these  are  dassed  ac- 
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counts  rendered,  and  of  them  it  Is  said  they 
are  not  conclusive,  but  are  left  at  large,  "to 
be  weighed  with  other  evidence  by  the  jury." 
This  instruction  tells  the  Jury  that  silence 
under  circunistances  calling  for  a  response  is 
considered  by  the  law  as  an  admission  of  the 
existence  of  a  fact  Admftsions  other  than 
judicial  admissions  and  admissions  by  deed 
are  seldom,  if  ever,  conclusive,  unless  they 
have  been  acted  upon  by  the  opposite  party 
to  his  prejudice,  so  that  they  must  be  made 
conclusive  upon  the  party  making  them,  to 
the  end  that  injustice  and  injury  may  not  re- 
sult to  the  party  who  has  acted  upon  them. 
^'Verbal  admissions  which  have  not  been  act- 
ed upon,  and  which  a  party  may  controvert 
without  any  breach  of  good  faith  or  evasion 
of  public  justice,  though  admissible  in  evi- 
dence, are  not  held  conclusive  against  him." 
1  Greenl.  Ev.  f  209.  After  giving  some  illus- 
trations, the  author  further  says  In  this  sec- 
tion: "In  these  and  the  like  cases  no  wrong 
Is  done  to  the  other  party  by  receiving  any 
legal  evidence  showing  that  the  admission 
was  erroneous,  and  leaving  the  whole  evi- 
dence, including  the  admission,  to  be  weighed 
by  the'  jury."  Such  being  the  character  of 
the  admission,  the  inquiry  is  as  to  what  the 
Instruction  means,  what  effect  it  may  have 
had  upon  the  jury,  and  whether  It  was  Im- 
proper. As  the  court  had  admitted  the  evi- 
dence, there  was  no  reason  for  suggesting  to 
the  jury  Its  admissibility.  Nor  is  It  easy  to 
conceive  any  reason  for  explaining  that  It 
was  in  the  nature  of  an  admission.  Its  na- 
ture as  such  Is  readily  perceived  without  the 
aid  of  legal  knowledge.  Hence  the  jury  prob- 
ably assumed 'that  there  was  some  purpose 
in  giving  it  It  was  well  calculated  to  im- 
press upon  their  minds  that,  under  some 
legal  principle  known  to  the  court  and  un-; 
known  to  them,  it  was  evidence  of  a  higher 
nature  than  other  evidence  in  the  case.  The 
language  is  susceptible  of  a  double  meaning. 
It  tells  the  jury  that,  tested  by  the  law,  the 
act  is  an  admission.  What  sort  of  an  admis- 
sion— ^a  conclusive  admission  or  only  a  per- 
suasive admission?  How  is  the  court  to  de- 
termine what  construction  the  jury  gave  it? 
Strictly  speaking,  the  law  does  not  class  it 
as  an  admission.  The  law  says  it  is  evidence, 
because  reason  and  common  sense  teach  that 
it  is  an  admission.  Therefore  it  is  admis- 
sible as  evidence  for  the  consideration  of  the 
jury.  As  the  Instruction  Is  susceptible  of  two 
meanifigs,  and  the  jury  might,  and  probably 
did,  give  it  a  wrong  Interpretation,  It  is  such 
an  instruction  as  was  calculated  to  mislead 
and  confuse  them.  The  giving  of  such  an  in- 
struction is  erroneous.  Railroad  Co.  v.  Laf- 
ferty,  2  W.  Va.  104;  Bantz  v.  Basnett,  12  W. 
Va.  772.  "Where  an  instruction  asked  for  is 
so  imperfectly  expressed  that  Its  true  Import 
is  not  readily  discernible,  and  would  tend  to 
mislead  the  jury,  it  should  be  refused." 
Patton  V.  Navigation  Co.,  13  W.  Va.  259.  "It 
is  error  to  give  an  instruction  which  is  con- 
fused in  its  language  and  calculated  to  mis- 


lead the  jury."  State  t.  Sutfln,  22  W.  Va. 
771;  State  v.  Cain,  20  W.  Va.  679;  Nicholas 
V.  Kershner,  20  W.  Va.  251.  Aside  from  the 
view  that  the  jury  may  have  regarded  the 
Instruction  as  virtually  binding  upon  them 
to  find  for  the  plaintiffs,  the  instruction  may 
be  regarded  as  one  upon  the  weight  of  the 
evidence.  That  is  clearly  a  matter  within  * 
the  exclusive  province  of  the  jury,  and  with 
which  the  court  cannot  deal  without  doing 
violence  to  the  principles  of  law  governing 
jury  trials.  It  Is  almost  universally  held 
that  an  Instruction  upon  the  weight  of  the 
evidence  is  erroneous.  Earp  v.  Edglngton 
(Tenn.  Sup.)  64  S.  W.  fO;  Baker  v.  Kelly,  41 
Miss.  696,  93  Am.  Dec.  274;  Westbrook  v. 
Howell,  34  III.  App.  571;  Ephland  v.  Rail- 
mad  Co.,  57  Mo.  App.  147;  Blashf.  Instr.  f 
236. 

A  portion  of  the  brief  for  plaintiffs  in  er- 
ror is  devoted  to  the  contention  that  a  set- 
tled account  cannot  be  reopened  for  fraud 
or  mistake  in  a  court  of  law.  The  objection 
seems  not  to  have  been  brought  to  the  atten- 
tion of  the  trial  court,  but  it  Is^aid  that,  as 
It  relates  to  the  jurisdiction  of  the  court,  it 
may  be  made  in  the  appellate  court  for  the 
first  time.  Whether  It  is  made  in  time  need 
not  be  considered,  for  the  reason  that  It  is 
not  tenable,  even  if  properly  made.  Jurisdic- 
tion of  such  a  case  by  an  action  of  assumpsit 
was  entertained  in  Bank  t.  Als,  5  W.  Va. 
50.  To  the  same  effect,  see  Goodwin  t.  Life 
Ins.  Co.,  24  Conn.  591;  Railroad  Co.  v.  Rail- 
road Co.,  157  Mass.  258,  31  N.  B.  1067.  Set- 
tled accounts  are  most  usually  impeached  in 
equity,  not  because  there  is  no  jurisdiction  at 
law,  but  because  the  equity  forum  is  gen- 
erally preferred  on  account  of  its  better  fa- 
cilities for  careful  Investigation  of  compli- 
cated accounts.  The  jurisdiction  is  concur- 
rent but  it  is  only  in  cases  of  complicated  ac- 
counts that  equity  will  take  jurisdiction  for 
the  purpose  of  settling  an  account.  When  an 
account  has  been  settled,  and  there  is  an  ef- 
fort to  reopen  it,  equity  has  concurrent  juris- 
diction with  the  law  courts  on  the  ground 
of  iplstake  or  fraud,  because  mistake  and 
fraud  are  recognized  heads  of  equity  juris- 
diction, but  the  jurisdiction  In  equity  Is  not 
exclusive  in  such  cases.  It  is  concurrent. 
Newberger  v.  Wells,  51  W.  Va.  624,  42  S.  B. 
625;  Burbridge  v.  Sadler,  46  W.  Va.  39,  32 
S.  B.  1028. 

The  printed  record  fails  to  disclose  the 
entry  of  any  plea  of  any  kind  In  the  case, 
but  it  does  say  that  a  jury  was  impaneled 
to  try  the  issues  joined.  Omitted  portions 
of  the  record  may  show  pleadings  subsequent 
to  the  declaration,  but  as  there  may  be  none, 
it  is  deemed  proper  to  mention  the  matter, 
since  failure  to  make  up  an  issue  has  been 
held  error  In  numerous  cases  In  which  par- 
ties went  to  trial  without  an  issue  having 
been  made.  Stevens  v.  £Yiedman,  53  W.  Va. 
79,  44  S.  E.  163;  Ruffner  v.  Hill,  21  W.  Va. 
152;  State  v.  Douglass,  20  W.  Va.  770;  Stote 
V.  Conkle,  16  W.  Va.  736. 
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In  view  of  the  error  in  glying  instmction 
No.  1  for  the  plaintiffs,  for  which  the  judg- 
ment must  he  reversed  and  a  new  trial  grant- 
ed, it  is  unnecessary  to  pass  upon  the  ruling 
of  the  court  on  the  motion  to  set  aside  the 
verdict  for  either  of  the  causes  assigned. 
Omment  on  the  sufficiency  of  the  evidence  to 
.  sustain  it  would  be  manifestly  improper. 
The  rules  and  principles  under  which  relief 
may  be  given  on  account  of  misconduct  on 
the  part  of  Jurors  are  well  settled.  Hence 
the  only  inquiry  here  would  be  whether  the 
facts  in  this  case  would,  under  those  rules, 
necessitate  the  setting  aside  of  the  verdict 
A  decision  of  this  question  would  be  of  no 
value  as  a  precedent,  Imd  all  the  relief  a  de- 
cision favorable  to  the  plaintiffs  in  error 
would  result  in  is  awarded  them  upon  an- 
other ground. 

The  judgment  will  be  reversed,  the  verdict 
set  aside^  and  the  case  remanded  for  a  new 
trial. 


<B7  W.  Va.  91)  ^ 

FULTON  ▼.  CROSBY  ft  BBOKLBY  CO. 

(Supreme  Oourt  of  Appeals  of  West  Virginia. 

Feb.  7,  1905.) 

INJT7BT  TO  EMPLOTfe-^DEFECnVB  APPLIANCES- 
DUTY   OF   MA8TEB— NEW   TRIAL. 

1.  A  lumber  railroad,  crudely  and  unscientlfl- 
cally  constructed,  the  character  of  which  is  fully 
known  to  a  servant  who  is  engaged  in  operating 
a  locomotive  engine  upon  it,  has,  in  the  contem- 
plation of  the  parties,  and  therefore  of  the  law, 
certain  elements  and  qualities  upon  which  the 
servant  may  rely  for  his  personal  safety,  and 
which  the  master,  by  the  exercise  of  reasonable 
care,  must  maintain. 

2.  The  measure  of  the  duty  of  a  master  to 
his  servant  is  reasonable  care,  in  view  of  the 
situation  of  the  parties,  the  relations  they  have 
established,  the  nature  of  the  business  in  which 
the  servant  is  employed,  the  character  of  the 
machinery  and  appliances  used,  the  surrounding 
-circumstances  and  conditions,  and  the  exigen- 
cies which  require  vigilance  and  attention. 

3.  A  new  trial  will  not  be  allowed  in  a  case 
in  which  only  simple  issues  of  fact  were  raised, 
dependent  upon  conflicting  bral  evidence,  thus 
making  the  credibility  of  witnesses  an  important 
factor  in  the  case,  merely  because  the  verdict 
is  contrary  to  an  excess  in  the  quantum  of  such 
evidence,  there  being  direct  and  positive  evidence 
tending  to  sustain  it,  and  no  controlling  physical, 
admitted,  or  established  facts  with  which  it  is 
inconsistent. 

(Syllabus  by  the  Ck>urt) 

Error  to  Circuit  Court,  McDowell  County; 
Joseph  M.  Sanders,  Judge. 

Action  by  Fred  H.  Fulton,  by  his  next 
friend,  against  the  Crosby  ft  Beckley  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Rucker,  Anderson  ft  Hughes  and  Wynd- 
ham  Stokes,  for  plaintiff  in  error.  T.  Jm 
Henritze  and  B.  0.  Marshall,  for  defendant 
in  error. 

POFFENBARGER,  J.  Relying  upon  the 
action  of  the  court  in  overruling  a  motion  to 
exclude  the  plaintiff's  evidence,  and  In  refus- 
ing to  set  aside  the  verdict  on  the  ground 


that  It  Is  contrary  to  tbe  law  and  the  evi- 
dence^ as  grounds  of  error,  the  Crosby  ft 
Beckley  Company  complain  of  a  judgment  of 
the  chrcuit  court  of  McDowell  county,  in 
favor  of  Fred  H.  Fulton  against  it  for  the 
sum  of  $1,500. 

The  action  waft  for  the  recovery  of  dam- 
ages for  personal  injuries  sustained  in  con- 
sequence of  the  wreck  of  a  wooden  bridge 
or  trestle  in  a  logging  railroad,  on  which,  as 
an  employd  of  the  defendant,  the  plaintiff 
was  running  on  a  locomotive  engine  as  fire- 
man. The  bridge  was  something  over  20  feet 
long,  and  consisted  of  pens  built  of  logs,  with 
log  stringers,  supporting  the  ties  and  rails, 
resting  on  the  pens.  It  had  been  in  use  for 
more  than  three  years,  tn  which  time  no  pre- 
vious accident  had  occurred. 

Evidence  was  introduced  to  show  defects 
in  the  bridge  in  two  respects:  First,  that  the 
stringers,  reaching  from  pen  to  pen,  and  sup- 
porting the  ties  and  rails,  and  to  which  the 
ties  had  been  spiked,  were  defective  in  this: 
that  the  sap  of  the  logs  through  which  the 
spikes  had  been  driven  had  become  so  rot- 
ten as  to  release  the  spikes;  and,  second, 
that  the  ties  had  not  been  sufficiently  nailed 
to  the  stringers.  That  the  ties  had  become 
detached  from  the  stringers  at  the  time  of 
the  wreck  of  the  engine  seems  to  be  undis- 
puted. They  slipped  off  of  the  stringers, 
threw  the  engine  off  the  bridge,  and  then  re- 
mained fastened  together  by  the  rails,  and 
swung  loose  on  the  stringers. 

The  witnesses  substantially  agree  in  saying 
that  the  stringers  were  sap-rotten,  and  that 
the  rotten  wood  was  from  one-half  inch  to 
an  inch  and  a  half  in  thickness.  They  differ, 
however,  on  the  question  whether,  when  the 
bridge  was  originally  constructed,  the  sap  on 
the  top  of  the  stringers,  at  the  points  at 
which  the  ties  rested  on  them,  had  been  hewn 
off.  The  plaintiff  himself,  as  a  witness,  says 
nothing  on  the  subject  A.  L.  Denham,  the 
second  witness,  is  silent  as  to  whether  the 
stringers  were  surfaced  for  the  ties.  W.  L. 
Akers,  the  third  witness,  says  the  spikes  had 
pulled  out  on  account  of  the  stringers  being 
rotten.  Whether  any  part  of  the  sap  had 
been  taken  off,  he  does  not  say.  The  next 
witness  for  the  plaintiff,  Andrew  Javens,  said 
the  sap  was  taken  off.  Plahitlff's  next  wit- 
ness, Melvln  Camper,  thought  the  stringers 
had  not  been  surfaced,  but  was  not  positive 
as  to  that.  All  of  these  witnesses,  except  the 
plaintiff,  had  Inspected  the  ties  and  stringers. 

The  defendant  introduced,  first,  Lee  Mc- 
Chesney,  its  general  manager,  who  said  the 
stringers  had  been  surfaced  off,  and,  in  so 
doing,  '^e  bigger  part  of  the  sap  had  been 
taken  off,"  but  that  the  amount  of  sap  left  on 
the  stringers  was  not  enough  to  render  them 
defective.  R.  K.  Lowery,  who  was  next  in- 
troduced, testified  that  the  stringers  had  been 
cut  down  to  the  depth  of  an  inch  or  an  incK 
and  a  half  to  the  solid  wood.  The  evidence 
for  the  defendant  further  shows  that  the 
same  stringers  were  put  back  into  the  bridge 
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when  It  was  repaired^  wltb  the  exception  of 
one,  which  bad  either  been  broken  or  was 
too  short,  and  that  no  additional  surfacing 
had  been  done  on  them.  And  as  to  this  there 
la  no  contradiction  in  the  evidence,  except 
that  some  of  the  wttneaaes  for  the  plaintiff 
aay  they  think  two  new  Btrlngeni  were  put 
in  instead  of  one. 

As  to  the  nailing  of  the  ties,  Denham  said 
they  had  not  been  properly  naUed*  as  he  had 
seen  some  which  bore  no  evidence  of  having 
been  nailed,  bat  could  not  say  whether  they 
bad  been  in  the  bridge  or  had  been  brought 
to  the  scene  of  the  wreck  for  the  construction 
of  a  temporary  track  for  use  in  putting  the 
engine  back  on  the  track.  Witness  Akers 
said  he  had  gone  on  the  grounds  before  any 
repair  work  had  been  done,  and  had  seen  but 
few  spikes,  and  that  not  m<Hre  than  one- 
fourth  of  the  ties  had  been  nailed.  Mr. 
Javens,  witness  for  plaintiff,  said  all  the  ties 
had  been  well  nailed  down  at  each  end,  with 
one  spike  through  the  center,  and  one  on  each 
side  "toe-nailed.**  Camper  was  positive  that 
only  part  of  the  ties  had  been  spiked  down, 
and  that  it  was  customary  to  put  only  one 
spike  in  each  end. 

The  three  witnesses  for  the  defendant, 
McChesney,  TiOwery,  and  Fltsgerald,  all  tes- 
tified that  all  the  ties  had  been  well  nailed 
down,  and  constantly  inspected,  and  renailed 
from  time  to  time. '  Fitsgerald  said  that,  on 
either  Saturday  or  Monday  preceding  the 
Tuesday  on  which  the  bridge  broke,  he  had 
gone  over  it  and  nailed  all  the  ties  down, 
because  he  thought  some  of  the  spikes  might 
have  broken  in  two. 

.  Any  error  there  may  have  been  In  overrul- 
ing the  motion  to  exclude  the  evidence  for 
the  plaintiff  was  waived  by  the  introduction 
of  evidence  for  the  defense.  Core  v.  Railroad 
iOo.,  38  W.  Va.  456,  18  S.  D.  696;  Trump  v. 
Coal  Co.,  46  W.  Va.  238,  32  S.  B.  1036. 

The  case  is  clearly  ruled  by  the  principles 
governing  the  relation  of  master  and  servant, 
not  by  those  applicable  to  common  carriers. 
The  plaintiff  was  an  employ^,  and  In  the 
line  of  duty  at  the  time  of  the  injury.  Ab 
such,  he  must  be  held  to  have  assumed  all 
the  ordinary  risks  which  were  incident  to  the 
dangerous  employment  in  which  he  was  en- 
gaged. Reese  v.  Ry.  Co.,  42  W.  Va.  833,  26 
S.  B.  204;  Oliver  v.  R.  R.  Co.,  42  W.  Va.  703, 

26  S.  E.  444;  Seldomridge  v.  Railway  Co.,  46 
W.  Va.  669,  33  S.  B.  293;  Bems  v.  Coal  Co., 

27  W.  Va.  286,  66  Am.  Rep.  304;  Humphreys 
V.  Newport,  etc.,  Co.,  33  W.  Va.  135,  10  S. 
B.  89.  If  the  negligence  of  the  master  was 
known  to  him,  he  is  deemed  to  have  assumed 
the  risk  of  injury  resulting  from  it  also. 
Sanderson  ▼.  Panther  Lumber  Co.,  50  W. 
Va.  42,  40  S.  B.  368,  65  L.  R.  A.  908,  88  Am. 
St.  Rep.  841;  Bems  v.  Coal  Co.,  27  W.  Va. 
286,  65  Am.  Rep.  804.  An  employer  does 
not  guaranty  the  safety  of  his  employ^. 
Stewart  v.  Ry.  Co.»  40  W.  Va.  188^  20  S.  B. 
922;    Reese  v.  Ry.  Co.,  42  W.  Va.  333,  26  S. 


B.  204;  Oliver  t.  R.  R.  Co.,  42  W.  Va.  704, 

26  S.  E.  444. 

Nevertheless,  the  master  owes  certain  du- 
ties to  his  servant  He  must  provide  safe 
and  suitable  machinery  and  appliances  for 
the  business  in  which  his  servant  is  employ- 
ed, keep  the  same  in  repair,  and  make  prop- 
er inspections  and  tests  as  to  their  safety  and 
suitableness.  He  must  exercise  reasonable 
care  in  providing  and  retaining  sufficient  and 
suitable  servants  for  the  business.  He  must 
establish  proper  rules  and  regulations  for  the 
service,  and  conform  to  them.  He  must  also 
provide  for  the  safety  of  the  place  in  whicb 
the  servant  is  to  work.  Jackson  v.  R.  R.  Co., 
43  W.  Va.  880,  27  S.  B.  278,  31  8.  B.  258, 
46  Ia  R.  A«  387;  Madden  ▼.  R.  R.  Oo.,  28 
W.  Va.  617,  67  Am.  Rep.  695.  These  duties 
are  absolute  and  nonassignable,  and  for  in- 
Jury  resulting  from  a  breach  thereof  the  em- 
ployer must  answer,  though  the  fault  be  that 
of  his  vice  principal  to  whom  the  perform- 
ance thereof  had  been  delegated,  unless  the 
servant  himself,  before  the  injury,  had 
knowledge  of  the  breach  of  duty  on  the  part 
of  the  master,  or  has  by  his  own  negligence 
contributed  to  the  Injury.  Jackson  ▼.  R.  R. 
Co.,  cited. 

As  the  employ^  assumes  the  risk  of  all 
known  dangers,  though  attributable  to  fail- 
ure of  legal  du^  in  the  abstract  on  the  part 
of  the  employer,  the  question  of  negligence 
in  any  given  case  depends  upon  the  relation 
which  the  master  and  servant,  by  their  con- 
duct and  agreement,  have  established  be- 
tween themselves  with  reference  to  the  busi- 
ness in  which  the  servant  is  employed.  This 
waiver  on  the  part  of  the  servant  releases  the 
master  from  much  of  the  burden  which  the 
law,  but  for  it,  would  impose.  Of  this  the 
case  in  hand  affords  a  good  illustration.  The 
railroad,  though  running  over  a  mountain, 
crossing  ravines,  winding  around  the  sides 
of  declivities,  and,  in  general,  located  on 
ground  such  as,  in  the  case  of  an  ordinary 
railroad,  would  require  the  use  of  the  best 
materials,  most  modem  and  improved  ap- 
pliances, and  best  construction,  conforming 
In  all  respects  to  those  rules  and  principles 
which  experience  has  shown  to  be  essential 
to  safety  in  operation,  is  a  cmde  affair,  lack- 
ing in  such  materials,  appliances,  and  con- 
struction. All  this  was  necessarily  known  to 
the  plaintiff,  and  he  assumed  the  risk  of  all 
danger  of  injury  incident  to  his  employment 
on  that  road.  But  the  engine  and  cars  were 
no  doubt  light,  run  at  a  low  rate  of  speed, 
and  not  heavily  burdened,  in  view  of  which 
the  track  and  roadbed  were  deemed  suffi- 
cient and  reasonably  safe  by  both  employer 
and  employ^  notwithstanding  the  use  of  in- 
ferior materials  and  crade  constmctlon. 
However,  the  employer  is  by  no  means  re- 
lieved of  all  duty  to  the  servant  under  such 
conditions.  He  is  still  bound  to'  the  exer- 
cise of  care  for  the  safety  of  the  servant,  and 
the  measure  of  his  duty  Is  reasonable  care, 
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In  Tiew  of  the  situation  of  the  parties,  tbe 
nature  of  the  business,  character  of  the  ma- 
chinery and  appliances  used,  all  the  surround- 
ing circumstances  and  conditions,  and  the 
exigencies  which  require  vigilance  and  at- 
tention. Oliver  v.  Railroad  Co,,  42  W.  Va. 
708,  26  S.  E.  444;  Hough  v.  Railway  Co.,  100 
U.  S.  213,  25  L.  Ed.  612;  Labatt,  Mas.  & 
Serv.  S  16.  Though  a  lumber  railroad,  with 
its  wooden  rails  and  other  elements  of  primi- 
tive and  obsolete  construction,  is  crude  and 
dangerous,  as  compared  with  roads  scientifi- 
cally constructedt  it  has,  in  the  contempla- 
tion of  the  parties  concerned,  and  therefore 
of  the  law,  certain  characteristics  and  quaii- 
ties  upon  which  the  servant  may  rely,  and 
which  he  is  not  deemed  to  have  waived,  and 
which  the  master  must  have  given  the  struc- 
ture In  its  erection  and  is  under  a  duty  to 
maintain.  This  duty  of  maintenance  neces- 
sarily implies  tliat  of  supervision,  inspection, 
and  repairing. 

These  principles,  so  far  as  the  record  dis- 
closes, were  applied.  As  the  evidence  intro- 
duced by  the  plaintiff  was  adduced  for  the 
purpose  of  showing  a  dangerous  condition  of 
the  stringers,  due  to  age  and  decay,  and  de- 
fective nailing  of  the  cross-ties,  it  clearly 
falls  within  the  limits  of  the  rules  stated. 
As  to  these  matters,  the  employer  was  un- 
doubtedly bound  to  the  exercise  of  reasonable 
care  for  the  safety  of  the  employes  operating 
the  train,  and  as  to  both  issues  of  fact  there 
is  conflict  in  the  evidence.  Some  vritnesses 
say  the  ties  were  all  sufiiciently  nailed  to  the 
stringers,  and  others  that  they  were  not. 
All  agree  that  the  stringers  were  sap-rotten 
to  such  an  extent  as  to  weaken  the  connec- 
tion between  the  ties  and  stringers,  provided 
the  sap  had  not  been  hewn  off  under  the  ties. 
As  to  whether  it  had  been  hewn  off,  however, 
they  are  not  agreed.  On  each  of  the  two  IssiieB 
of  fact,  a  determination  of  which,  adverse  to 
the  defendant,  would  sustain  the  verdict,  there 
Is  evidence  tending  to  support  the  contentions 
of  both  parties.  In  dealing  with  this  evi- 
dence, the  Jury,  Judged  by  the  verdict,  have 
not  ignored  any  legal  principles  governing  the 
evidence,  unless  it  be  the  rule  of  preponder- 
ance, which  will  be  noticed  later  on,  nor  any 
admitted  or  clearly  established  material  facts 
inconsistent  with  the  verdict,  or  the  finding 
as  to  facts,  directly  dependent  upon  the  con- 
flicting evidence.  The  rule  on  this  subject 
is  most  clearly  and  accurately  stated  in  3 
Cyc.  352,  as  follows:  "A  verdict  will  not  be 
set  aside  unless  overwhelmingly  against  the 
weight  of  the  evidence,  or  so  palpably  un- 
supported by  sufficient  evidence  as  to  clearly 
indicate  that  it  is  wrong,  though,  in  such  con- 
tingency— as  where  all  the  reasonable  proba- 
bilities and  overwhelming  weight  of  the  evi- 
dence are  against  a  verdict,  or  the  testimony 
on  one  side  is  consistent  and  in  harmony 
with  known  facts,  and  that  on  the  other  is 
Inconsistent  with  itself  and  with  such  knovm 
facts,  or  where  the  verdict  is  against  admis- 
sions, or  where  the  preponderance  is  such  as 


to  Indicate  a  mistake,  or  that  the  verdict  was 
rendered  under  a  misapprehension  of  the 
legal  effect  of  the  evidence,  or  material  facts 
are  mistakenly  disregarded — ^the  verdict  will 
be  set  aside.  And,  where  the  verdict  is 
manifestly  against  the  evidence,  the  judg- 
ment will  be  reversed,  notwithstanding  the 
trial  court  had  refused  to  set  aside  the  ver- 
dict But,  on  the  other  hand,  the  verdict 
must  be  so  clearly  wrong,  and  so  manifestly 
against  the  weight  of  the  evidence,  as  to 
amount  to  a  verdict  upon  failure  of  proof, 
or  to  raise  a  necessary  inference  that  it  was 
the  result  of  passion  or  prejudice,  and  not  of 
an  intelligent  or  honest  exercise  by  the  Jnry 
of  its  proper  and  lawful  functions.  In  such 
emergency,  however,  the  verdict  will  be  set 
aside."  Johnson  ▼.  Burns,  39  W.  Va.  658, 
20  S.  B.  686,  and  Davidson  v.  P.,  C,  C.  & 
St  L.  Ry.  Co.,  41  W.  Va.  407,  23  8.  E.  693, 
do  not  go  beyond  the  limits  of  this  rule.  In 
the  former,  the  evidence  showed  certain 
physical  facts  and  well-known  customs  and 
usages  which  the  parties  clearly  understood, 
in  view  of  which  the  contract  was  made,  and 
which  were  actually  and  necessarily  com- 
prehended in  the  manifest  objects  and  pur- 
poses of  the  parties  to  the  contract,  so  that 
failure  of  the  Jury  to  recognize  them  and 
harmonize  the  other  evidence  with  them  had 
resulted  in  a  verdict  palpably  wrong  and 
against  the  overwhelming  weight  of  the  evi- 
dence viewed  as  a  whole.  The  other  case  Is 
of  much  the  same  character,  admitted  cir- 
cumstances and  incontrovertible  physical 
facts  governing  and  controlling  the  weight 
and  force  of  all  the  other  evidence  and  facts, 
and  irresistibly  leading  to  a  conclnsion  dif- 
ferent from  that  embodied  in  the  verdict, 
having  been  ignored  by  the  Jury.  Hence 
those  cases  are  clearly  within  the  general 
proposition  above  quoted.  They  do  not  a^ 
ply  here,  because  the  conditions  calling  for 
their  application  are  not  found  in  this  case. 

The  evidence  for  the  defendant  may,  and 
probably  does,  preponderate,  in  the  sense 
that  the  evidence  for  the  plaintiff  is  not  en- 
tirely consistent  one  witness  having  testified 
that  all  the  cross-ties  had  been  properly  nail- 
ed down  and  all  the  sap  removed  from  such 
parts  of  all  the  stringers  as  were  directly  un- 
der the  cross-ties,  so  that  the  sap-rottenness 
could  not  have  caused  the  injury;  while  the 
testimony  of  all  the  witnesses  for  the  defend- 
ant agrees  that  the  ties  had  been  nailed  and 
the  sap  so  removed  from  the  stringers.  But 
the  credibility  of  the  witnesses  is  a  large 
factor  to  be  dealt  with  In  determining  these 
questions,  and,  as  practically  all  of  them 
were  employes  of  the  defendant  at  the  time 
of  the  trial,  this  circumstance  was  an  ele- 
ment bearing  on  the  question  of  credibility. 
''Where  some  evidence  has  been  given  which 
tends  to  prove  the  fact  in  issue,  or  the  evi- 
dence consists  of  circumstances  and  presump- 
tions, a  new  trial  will  not  be  granted  merely 
because  the  court  is  of  opinion  that  the  pre- 
ponderance of  evidence  required  a  different 
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verdict"  Black  ▼.  Thomas,  21  W.  Va,  700, 
713;  Sheff  v.  City  of  Huntington,  16  W.  Va. 
807;  Grayson's  Case,  6  Grat  712.  This  Is 
the  rule  for  the  guidance  of  the  trial  court 
In  the  appellate  court  the  verdict  must  be 
viewed  as  having  been  strengthened  by  the 
approval  of  the  Judge  who  tried  the  case, 
heard  the  evidence  detailed,  and  observed 
the  personal  appearances  and  demeanor  of 
the  witnesses.  Black  v.  Thomas,  cited; 
Brugh  V.  Shanks,  5  Leigh,  598.  In  view  of 
these  rules,  the  extent  to  which  the  credi- 
bility of  the  witnesses  enters  Into  the  ver- 
dict, and  the  simplicity  of  the  issues  present- 
ed, it  is  clear  that  mere  excess  in  the  quan- 
tum of  the  evidence  adduced  by  the  defend- 
ant does  not  justify  the  granting  of  a  new 
trial  by  this  court 

No  error  in  the  judgment  being  perceived, 
it  will  be  affirmed. 


(57  W.  Va,  146) 

STATE  V.  MOORB  et  aL 

<Sapreme  Court  of  Appeals  of  West  Virginia. 

Feb.  14,  1906.) 

canaNAii  law— ^tbiai/— presence  oy  aooused 

-HSWEABINO  JT7BY. 

1.  Where  a  person  Is  convicted  of  a  felony 
it  most  affirmatively  appear  from  the  record 
that  the  prisoner  was  present  in  court,  and  en- 
tered his  plea  In  person  to  the  indictment 
against  him;  and  it  is  reversible  error  if  the 
record  fails  to  show  this. 

[Bd.  Note. — ^For  cases  In  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §  1466 ;  vol.  15,  Cent 
Dig.  Criminal  Law,  S  2766.] 

2.  There  can  be  no  legal  conviction  of  a  per- 
son for  a  felony  unless  the  record  shows  that 
the  jary  which  tried  the  case  were  duly  sworn 
according  to  law. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Lewis  County;  W. 
G.  Bennett,  Judge. 

Oley  Moore  and  others  were  convicted  of 
murder,  and  bring  error.    Reversed, 

B.  A.  Brannon,  B.  H.  Morton,  W.  T.  Tal- 
bott  and  W.  B.  McGary,  for  plaintiffs  in  er- 
ror. Borneo  H.  Freer,  Atty.  Gen.,  B.  K. 
Reedy,  and  J.  M.  Hoover,  for  defendant  in 
error. 

SANDERS,  J.  This  is  a  writ  of  error  to 
the  judgment  of  the  circuit  court  of  Lewis 
county,  sentencing  the  defendants  to  the 
penitentiary  of  this  state.  The  prisoners 
were  indicted  for  the  murder  of  Benjamin 
H.  Edgar,  and  on  the  29th  day  of  May,  1904, 
were  jointly  tried,  and  Oley  Moore  and  Han- 
son Moore  were  found  guilty  of  murder  In 
the  first  degree,  with  recommendation  that 
they  be  punished  by  confinement  in  the  peni- 
tentiary. Robert  Moore  was  found  guilty 
of  murder  In  the  second  degree.  The  de- 
fendants moved  the  court  to  set  aside  the 
verdict  of  the  jury  and  to  grant  them  a  new 
trial,  which  motion  was  overruled,  and  the 
defendants  were  sentenced  to  confinement 
in  the  penitentiary  of  tills  state. 


The  defendants  make  several  assignments 
of  error,  one  of  which  is  that  the  plea  of 
not  guilty  was  entered  by  their  attorneys, 
and  not  by  them  in  person.  The  order  mak- 
ing up  the  issue  in  the  case  shows:  "This 
day  came  the  state  by  the  prosecuting  at- 
torney, and  the  defendants  tn  their  proper 
persons  and  by  attorneys,  and  the  defend- 
ants, by  attorneys,  demurred  to  said  in- 
dictment and  the  said  demurrer,  being  con- 
sidered by  the  court,  is  overruled,  and  the 
defendants,  by  their  attorneys,  for  plea, 
says  that  they  are  not  guilty  In  manner," 
etc.  Before  a  person  can  be  legally  convict- 
ed of  a  felony,  it  is  necessary  that  he  be 
present  in  court,  and  plead  to  the  indict- 
ment against  him  in  person,  and  the  record 
must  affirmatively  show  this;  and  where 
the  record  shows  that  the  plea  was  entered 
by  attorney,  and  not  by  the  prisoner  In  per- 
son. It  is  error,  for  which  this  court  will  re- 
verse the  judgment  The  record  in  this  case 
clearly  shows  that  the  plea  was  entered  by 
the  attorneys  for  the  defendants.  But  it 
is  argued  by  the  attorneys  for  the  state  that 
inasmuch  as  the  prisoners  were  present  in 
court  at  the  time  their  pleas  were  entered, 
and  all  that  was  done  was  done  by  their  at- 
torneys in  their  presence^  this  satisfies  the 
law  which  requires  that  their  pleas  shall  be 
entered  by  them  in  person,  and  that  while 
it  is,  literally  speaking,  a  plea  by  their  attor- 
neys, yet  within  the  spirit  and  true  mean- 
ing of  the  law,  it  should  be  regarded  as  be- 
ing done  by  them  In  person,  because  what 
was  done  by  their  attorneys  in  their  presence 
and  at  their  direction  is,  in  law,  the  doing 
of  that  particular  act  in  person.  This  ar- 
gument Is  not  without  reason,  and  comes 
with  considerable  force,  but  is  made  In 
the  face  of  numerous  decisions  of  this  state 
and  Virginia  holding  that  the  record  must 
show  the  presence  of  the  prisoner,  and  that 
he  pleaded  in  person.  This  question  has 
been  before  the  court  so  often,  and  has  been 
so  clearly  decided,  and  the  rule  so  firmly 
settied,  that  It  is  a  waste  of  time  to  discuss 
it  further.  SpeiTy  v.  Commonwealth,  9 
Leigh,  623,  33  Am.  Dec.  261;  Younger*s 
Case,  2  W.  Va,  579,  98  Am.  Dec.  791;  State 
V.  Conkle,  16  W.  Va.  736;  State  v.  Sutphln, 
22  W.  Va.  771;  State  v.  Allen,  45  W.  Va. 
65,  30  S.  B.  209;  2  Ency.  PI.  &  Pr.  792;  12 
Cyc.  373. 

It  is  also  assigned  as  error  that  the  rec- 
ord fails  to  show  that  the  jury  which  tried 
the  defendants  were  sworn.  Upon  an  ex- 
amination, we  find  in  the  order  impaneling 
the  jury,  and  after  giving  their  names,  this 
language:  "Who  were  elected  according  to 
law  to  well  and  truly  try  and  true  deliver- 
ance make  between  the  state  of  West  Vir- 
ginia," etc.  The  order  shows  an  attempt 
to  swear  the  jury,  and  in  all  probability  they 
were  properly  sworn,  but  through  the  inad- 
vertence of  the  clerk,  the  record  fails  to 
so  show.  The  absolutely  essential  word, 
"swom^"  was  omitted,  and  the  omission  of 
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which  is,  of  course,  fatal  to  the  yerdict 
We  must  take  tbe  proceedings  of  the  trial 
as  they  appear  on  the  face  of  the  record, 
and  be  guided  absolutely  thereby;  and,  If  it 
discloses  error,  we  must  reverse  the  Judg- 
ment It  is  hardly  necessary  to  cite  authori- 
ties to  show  that  a  person  cannot  be  legally 
convicted  unless  the  record  shows  that  the 
Jury  which  tried  the  case  were  sworn  ac- 
cording to  law.  It  is  not  necessary  that  the 
oath  should  be  copied  into  the  order,  but 
tbe  record  must  affirmatively  show  some- 
where and  in  some  way  that  the  Jury  were 
sworn  in  the  manner  prescribed  by  law, 
before  there  can  be  a  legal  conviction.  It 
will  not  suffice  to  say  that  the  Jury  were 
"elected**  according  to  law.  It  must  show 
that  the  Jury  were  sworn  according  to  law. 
Ck>de  1899,  c  169,  f  6;  12  Bncy.  PI.  Sc  Pr. 
516,  521;  Younger's  Case,  2  W.  Va.  579,  98 
Am.  Dec.  791;  Lawrence  v.  Commonwealth, 
ao  Grat  845;  State  v.  Ice,  34  W.  Va.  244, 
12  8.  B.  695;  State  r.  Kelllson,  56  W.  Va. 
— ,  47  S.  B.  166;   12  Cyc.  712. 

For  the  foregoing  reasons,  the  Judgment  of 
the  circuit  court  sentencing  the  prisoners  to 
the  penitentiary  is  reversed,  the  verdict  of 
the  Jury  set  aside,  and  a  new  trial  awarded 
to  each  of  the  defendants. 

BRANNON,  P.  I  concur,  but  I  am  not 
clear  that  the  plea  is  to  be  regarded  as  made 
by  the  attorney.  "When  arraignment  was 
a  necessary  part  of  trial,  the  prisoner  was 
asked  for  his  answer  to  the  indictment  after 
its  reading,  and  he  must  make  plea  with  his 
own  lips;  but,  the  arraignment  having  been 
abolished  by  the  Code,  I  do  not  see  why  a 
plea  in  his  presence,  though  by  the  mouth  of 
his  attorney,  is  not  his  plea.  The  Code  puts 
the  plea  in  for  him,  though  he  utter  not  a 
word.  But  the  want  of  the  oath  to  the  Jury 
inevitably  calls  for  a  new  trial. 

(67  W.  Va.  140) 

RISHBR  T.  WHEBLINO  ROOFING  & 
OORNICB  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  14,  1905.) 

▲CnOll— DIBCONTINUANCB— DOOKETINO  ^  OOH- 

TZNUANCB— ABATEMENT— ANOTHXB 

ACTION  PENDING— PLEA. 

1.  In  an  action  of  assumpsit  plaintiif  filed  his 
declaration  at  October  rules,  1903,  and  the  com- 
mon order  was  entered  thereon  by  the  derk. 
At  November  rules  following,  the  defendant  fil- 
ed a  plea  of  payment,  answering  part  of  thp 
plaintiff's  claim,  and  by  an  addition  to  the  plea 
acknowledged  itself  indebted  for  the  residue  of 
the  plaintiff's  claim,  and  offered  to  confess  judg- 
ment therefor;  and  the  clerk  made  an  entry  of 
a  plea  of  the  general  issue  by  the  defendant,  and 
of  the  common  order  confirmed,  which  entry  at 
the  ensuing  term  was  stricken  out  by  the  court, 
and  the  plaintiff  did  not  appear  at  rules  after 
the  filing  of  the  plea  of  payment,  and  either 
demur  or  reply  thereto,  or  "sign  judgment"  by 
entering  a  nolle  prosequi  for  the  part  of  the 
plaintiff's  claim  not  answered  by  the  plea  of 
payment  Held,  these  proceedings  at  rules  did 
not  operate  as  a  discontinuance  of  the  action, 


and  the  clerk  properly  placed  the  ease  on  tbe 
docket  for  the  ensuing  term  of  court. 

2.  Under  the  circumstances  of  this  case  the 
defendant  was  not  entitled  to  a  continaance  as 
a  matter  of  right  at  the  ensuing  term  of  court. 

3.  The  pendency  of  a  suit  in  equity  is  nol 
ground  of  defense  to  an  action  at  law  for  the 
same  cause  of  action,  pending  at  the  same  time» 
either  under  the  genend  issue  or  plea  in  abate* 
ment. 

4.  In  an  action  at  law  a  plea  in  alwtement  of 
a  former  suit  pending,  which  does  not  aver 
whether  such  former  suit  is  pending  at  law  or 
in  equity,  is  bad  for  uncertainty. 

(Syllabus  by  the  Court) 

Bnor  to  Circuit  Court,  Ohio  Oonnty; 
Thayer  Melvin,  Judge. 

Action  by  H.  A.  Risher  against  the  Wheel- 
ing  Roofing  d^  Cornice  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Handlan  &  Reyman  and  Hubbard  &  Hnb> 
bard,  for  plaintiff  in  error.  Caldwell  &  Cald* 
well,  for  defendant  in  error. 

COX,  J.  On  the  16th  day  of  September, 
1903,  H.  A.  Risher  instituted  an  action  of 
assumpsit  against  the  Wheeling  Ro^bflng  & 
Cornice  Company  in  the  circuit  court  of 
Ohio  county,  and  filed  his  declaration  and 
bill  of  particulars  therein  at  October  rules* 
1908,  and  the  clerk  entered  the  common  or- 
der. At  November  rules  the  defendant  ap- 
peared, and  filed  a  plea  of  payment,  conclud- 
ing to  the  country,  as  to  the  sum  of  $776.93 
part  of  the  sums  in  the  declaration  men- 
tioned, and  by  an  addition  to  the  plea  ac- 
knowledged itself  indebted  to  the  plaintiff 
in  the  sum  of  $10,  the  residue  of  plalntilTs 
claim  as  shown  by  his  bill  of  particulars, 
and  confessed  or  offered  to  confess  judgment 
therefor,  and  the  clerk  made  the  following 
entries  on  the  rule  docket:  ''Common  order 
confirmed,  and  writ  of  inquiry,  plea  of  pay- 
ment, and  general  issue  filed  by  the  defend- 
ant Plea  of  payment  and  confession  of 
judgment"  Without  any  other  proceedings 
at  rules,  the  action  was  placed  on  the  docket 
for  the  November  term  of  the  circuit  court; 
which  began  on  the  16th  of  November,  1903. 
On  the  first  day  of  the  term  the  defendant 
moved  the  court  to  remand  the  action  to 
rules,  and  the  arguments  on  the  motion  were 
set  down  for  November  19,  1903.  On  the 
19th  of  December,  1903,  an  order  was  en- 
tered whereby  It  appears  substantially  as 
follows:  The  defendant  having  at  a  former 
dsy  of  the  term  moved  the  court  to  strike 
this  action  from  the  docket  and  remand  it 
to  rules  on  the  ground  that  It  was  improperly 
on  the  docket;  the  plaintiff,  having  at  the 
same  time  moved  the  court  to  strike  from 
the  file  the  plea  in  writing  filed  by  the  de- 
fendant at  November  rules  on  the  ground 
that  it  was  a  sham  plea,  tendered  with  tho 
motion  two  afildavits.  The  evidence  of  tho 
deputy  clerk  was  heard.  The  defendant  ten- 
dered an  afildavit  in  opposition  to  the  plain- 
tiff's motion.  The  questions  arising  upon 
such  motions  were  heard  together.    Objee- 
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tlons  were  made  to  the  filing  of  the  affidavits. 
The  CO  art  rejected  the  affidavits,  and  over- 
mled  toe  motion  of  the  plaintiff  and  the 
motion  of  the  defendant  Thereupon  the 
plaintiff  moved  that  the  case  be  set  for  trial 
upon  a  given  day  of  that  term.  The  de- 
fendant moved  for  a  continuance  to  the  next 
term.  Both  motions  were  continued  imtll 
the  26th  of  December.  By  an  order  entered 
on  the  2d  day  of  January,  1904,  it  appears 
substantially  as  follows:  The  defendant  as- 
signed as  grounds  for  its  motion  to  continue 
that  the  plea  of  the  general  issue  as  well  as 
the  confirmation  of  the  common  order  had 
been  inadvertently  and  improperly  entered 
at  rules  by  the  clerk,  and  filed  an  affidavit  in 
support  of  the  motion.  Upon  consideration 
of  such  motion  the  plea  of  the  general  issue 
and  the  confirmation  of  the  common  order 
were  stricken  out  by  the  court.  After  such 
correction  the  court  held  that  the  action  was 
properly  on  the  docket,  and  overruled  the 
motion  to  continue.  Thereupon  the  defend- 
ant offered  to  file  Its  second  special  plea  in 
writing,  averring  the  pendency  of  a  former 
suit,  to  which  the  plaintiff  objected,  and  the 
defendant  asked  time  to  file  affidavits  in 
support  of  the  plea,  and  time  was  granted 
until  January  4th  to  file  such  affidavits.  By 
an  order  entered  on  the  23d  day  of  January 
It  appears  substantially  as  follows:  The  de- 
fendant having  at  a  former  day  of  the  term 
offered  to  file  an  affidavit  In  writing  with  ex- 
hibits in  support  of  its  second  plea  In  writ- 
ing then  tendered,  the  plaintiff  objected  to 
the  filing  of  the  plea  and  affidavit,  and 
moved  to  reject  the  same,  which  motion  the 
court  sustained,  and  rejected  the  plea  and 
affidavit  Thereupon  the  defendant  moved 
the  court  for  leave  to  ffie  its  third  plea  in 
writing,  tendering  vrith  the  motion  the  third 
plea,  averring  the  pendency  of  a  f 6rmer  suit, 
and  moved  the  court  to  consider  in  support 
of  the  third  plea  the  same  affidavit  and  ex- 
hibits tendered  in  support  of  its  second  plea. 
The  plaintiff  objected  to  the  filing  of  the 
third  plea,  and  moved  to  reject  it  Upon 
consideration  by  the  court  the  third  plea  and 
affidavit  with  exhibits  were  rejected.  The 
plaintiff  joined  issue  on  the  plea  of  payment 
and  on  his  motion  the  action  was  set  for 
trial  for  February  1st.  By  an  order  entered 
on  the  3d  day  of  February  it  appears  sub- 
stantially as  follows:  The  defendant  waived 
a  Jury,  and,  the  plaintiff  desiring  none,  the 
action  was  put  upon  trial  to  the  court  and 
the  court,  having  heard  the  plaintiff's  evi- 
dence and  the  defendant  having  offered  no 
evidence,  entered  judgment  in  favor  of  the 
plaintiff  for  the  sum  of  $786.93,  the  full 
amount  of  plaintHTs  claim  as  shown  by  the 
bill  of  particulars.  The  defendant  moved 
the  court  to  set  aside  the  Judgment  and 
award  It' a  new  trial,  which  was  overruled, 
and  defendant  excepted,  and  was  granted 
leave  to  file  Its  bill  of  exceptions  in  vaca- 
tion. The  bill  of  exceptions,  which  included 
the  e?ideDce^  was  afterwards  signed,  and 


made  part  of  the  record.  The  several  rul- 
ings of  the  court  were  excepted  to  by  the 
,  opposite  party.  The  case  comes  here  by  writ 
of  error  and  supersedeas  allowed  the  defend- 
ant 

The  defenses  in  this  action  are  said  to  be 
technical.  They  may  be  technical,  but  are 
important,  and,  if  legal,  are  binding  on  the 
court  In  order  that  the  proceedings  may 
appear  in  their  proper  sequence,  the  detailed 
statement  above  is  given.  The  principal 
questions  arising  upon  the  record  are:  First 
Did  the  proceedings  at  rules  or  in  court  op- 
erate as  a  discontinuance  of  the  action?  Sec- 
ond. Should  the  defendant  have  been  granted 
a  continuance  as  a  matter  of  right?  Third. 
Should  the  court  have  admitted  the  second 
and  third  pleas  of  a  former  suit  pending? 
These  are  not  the  only  questitona  arising, 
but,  in  our  Judgment  are  the  most  material. 
In  determining  the  question  as  to  a  discon- 
tlnnance,  we  must  consider  itrhat  was  the 
legal  effect  of  the  addition  to  the  plea  of 
payment,  acknowledging  indebtedness  and 
confessing  or  offering  to  confess  Judgment 
for  that  part  of  the  plaintifiTs  claim  not 
answered  by  the  plea.  We  think  this  addi- 
tion to  the  plea  cannot  be  treated  as  more 
than  an  offer  to  confess  judgment  for  that 
part  not  answered  by  the  plea,  and  an  ac- 
knowledgment of  the  plaintiff's  claim  to  that 
extent  We  do  not  consider  It  a  confession 
of  Judgment  under  the  statute  (Code  1899,  c. 
125,  S  43),  because  such  confession  must  be 
assented  to  by  the  plaintiff.  The  sum  must 
be  such  as  the  plaintiff  is  willing  to  accept. 
We  think  the  addition  to  the  plea  must,  for 
the  purpose  of  a  discontinuance,  he  treated' 
in  the  same  manner  as  a  failure  to  plead 
to  the  part  of  plaintiff's  ciaim  not  answered 
by  the  plea  of  payment.  In  support  of  the 
view  that  there  was  a  teclmlcal  discontinu- 
ance, the  defendant  invokes  a  rule  of  plead- 
ing to  the  effect  that,  where  a  defendant 
ffies  a  proper  plea,  which  Is  an  answer  to  a 
part  of  the  plaintlff*8  declaration,  and  does 
not  in  that  or  any  other  plea  notice  the  re- 
mainder of  the  declaration,  the  plaintiff  must 
take  Judgment  for  the  part  unanswered  as 
by  nil  dlclt  If  he  demur  or  plead  over  with- 
out taking  such  Judgment,  the  whole  action 
is  discontinued;  for  In  such  case  the  plain- 
tiff, by  omitting  to  enforce  such  claim  In  re- 
spect of  the  unanswered  portion  of  his  claim 
by  taking  judgment  or  to  re-sign  it  by  enter- 
ing a  nolle  prosequi  thereto,  causes  a  chasm 
or  hiatus  in  the  proceedings.  1  Chitty  on 
Pldg.  p.  549  (16th  Am.  Ed.).  This  rule  is 
stated  in  the  same  or  different  language  by 
different  courts  and  text-writers;  but  the 
substance  of  it  is  that,  if  a  plaintiff  demurs 
or  replies  over  to  a  proper  plea  answering 
a  part  only  of  the  plaintiff's  cause  of  action, 
without  "signing  Judgment,"  an  hiatus  and 
consequent  discontinuance  takes  place.  The 
reason  given  Is  that  the  plaintiff  thus  fails 
to  prosecute  or  follow  up  his  action.  This 
rule  has  not  been  looked  upon  with  much 
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favor  by  some  atithorftles,  especially  in  mod- 
em practice  (Enc.  Pldg.  &  Prac  vol.  6,  p. 
924-926);  bat  we  are  inclined  to  coiisider 
the  nile  as  still  existing  (4  Minor,  Inat.  784; 
St  Pldg.  216  [Tyler's  Ed.];  Hunt  t.  Mar- 
tin,  8  Grat  578;  Southairy.  Exchange  Bank, 
12  Grat  812).  Under  the  role,  was  there  a 
discontinuance  of  this  action  at  rules? 
There  was  an  entry  by  the' clerk  at  rules  of 
the  general  issue  by  defendant,  wldch  was 
at  the  ensuing  term  stricken  out  by  the  court 
as  unauthorized.  The  general  issue  goes  to 
the  whole  of  plaintifTs  claim,  and,  although 
entered  without  authority,  could  only  be 
stricken  out  by  the  court  in  term.  The  plain- 
tiff did  not  appear  at  rules  after  the  plea  of 
payment  was  filed  and  demur  or  reply  to 
the  plea,  or  "sign  Judgment'*  for  the  part  of 
his  claim  not  answered  by  the  plea.  He  did 
nothing  until  the  ensuing  term.  These  facts, 
we  think,  prevented  a  discontinuance.  Under 
the  circumstances  here  presented  the  plain- 
tiff cannot  be  said'  to  have  failed  to  prose- 
cute or  follow  up  Ms  action,  and  thus  to  have 
caused  a  chasm  or  hiatus  in  the  proceedings 
until  he  demurred  or  replied  over  without 
signing  or  taking  Judgment  for  the  part  of 
his  claim  unanswered  by  the  plea.  We  are 
clearly  of  the  opinion  that  there  was  not  a 
discontinuance  of  this  action  at  rules,  and 
that  the  clerk  properly  placed  it  on  the  dock- 
et for  the  ensuing  term.  When  the  case 
came  before  the  court,  the  court,  having 
complete  control  over  the  proceedings  in  the 
office  of  the  clerk  during  the  previous  vaca- 
tion, made  an  order  striking  out  the  entry  of 
the  common  order  confirmed,  and  of  the  plea 
of  the  general  issue  by  the  defendant  At 
that  term  the  general  issue  was  Joined  by 
the  plaintiff,  and  the  case  was  tried  by  the 
court  in  lieu  of  a  Jury,  and  Judgment  ren- 
dered for  the  whole  amount  of  plaintifTs 
claim,  including  the  part  unanswered  by  the 
plea  of  payment  In  determining  whether  or 
not  a  discontinuance  of  the  action  occurred 
in  court,  we  must  consider  the  term  as  an 
entirety.  All  the  proceedings  tlierein  were 
subject  to  the  control  of  the  court  until  the 
term  adjourned.  The  action  being  properly 
in  court,  all  the  proceedings  at  that  term 
must  be  considered  together  upon  the  ques- 
tion as  to  a  discontinuance.  The  term  *'ses- 
sion,"  when  applied  to  courts,  means  the 
whole  term;  and  in  legal  construction  the 
whole  term  is  construed  as  but  one  day. 
Dunn's  Bx'rs  v.  Renick,  40  W.  Va.  349,  22 
S.  E.  66;  Dew  v.  Judges  (Va.)  8  Hen.  &  M. 
27,  8  Am.  Dec.  639.  If  the  plaintiff  at  that 
term  **8igned  Judgment**  or,  which  is  to  the 
same  effect  took  Judgment  for  that  part  of 
his  claim  not  answered  by  the  plea  of  pay- 
ment it  was  sufficient  to  prevent  a  discon- 
tinuance. The  plaintiff  did  take  Judgment 
at  tliat  term  for  the  part  of  his  claim  not 
answered  by  the  plea  of  payment;  not  sep- 
arately, it  is  true,  but  it  was  included  in  the 
Judgment  upon  the  trial  of  the  action,  and 
revented  a  discontinuance. 


There  being  no  discontinuance  ^ther  at 
rules  or  in  court  was  the  defendant  as  a 
matter  of  right  entitled  to  a  continuance 
under  the  circumstances  of  this  case?  We 
are  cited  to  the  case  of  Soutliall  v.  Exchange 
Bank,  supra,  as  sustaining  the  right  of  the 
defendant  to  a  continuance.  Defendant 
claims  that  because  of  the  entry  by  the  derk 
of  the  plea  of  the  general  issue  and  of  the 
common  order  confirmed  as  to  the  whole  of 
the  plaintiff's  claim,  which  entry  was  after-, 
wards  stricken  out  by  the  court  he  was  enti- 
tled as  a  matter  of  right  to  a  continuance  on 
the  ground  that  the  plaintiff  only  placed  him- 
self rectus  In  curia  at  that  term.  The  prac- 
tice formerly  was  different  from  what  it  is 
in  this  state  as  to  the  plea  of  payment  The 
plea  of  payment  was  not  formerly  an  issu- 
able plea.  It  concluded  with  a  verification, 
and  not  to  the  country.  It  is  now  an  issu- 
able plea,  and  concludes  to  the  country. 
Douglass  V.  Central  Land  Oo.,  12  W.  Va.  502; 
Kinsley  v.  County  Court,  81  W.  Va.  464.  7 
S.  E.  445.  A  proper  plea  of  payment  in  thit» 
state  presents  an  issue  which  the  plaintiff 
must  accept  Upon  it  a  similiter  may  be  add- 
ed by  the  plaintiff,  or,  if  he  does  not  do  so. 
he  may  proceed  to  trial  as  if  there  were  a 
similiter.  Code  1899,  f  25,  c.  125.  The  rule 
as  to  a  continuance  as  a  matter  of  right  up- 
on a  plea  of  payment  is  thus  changed  in  our 
practice.  We  do  not  understand  it  to  be  the 
law  that  a  party  filing  an  issuable  plea  at 
rules  may  have  a  continuance  as  a  matter  of 
right  solely  on  the  ground  that  the  plaintiff 
or  the  law  has  added  a  similiter,  in  term. 
When  the  plea  of  payment  concluded  wijth  a 
verification,  it  was  different  in  this:  that 
the  replication  did  not  make  the  Issue:  and. 
if  the  replication  be  filed  properly  for  the 
first  time  in  term  it  might  reasonably  be 
said  to  operate  to  give  the  defendant  a  con- 
tinuance as  a  matter  of  right  if  demanded. 
In  the  Southall  Case  the  plaintiff  had  filed 
a  replication  to  the  plea  at  rules,  which  was 
afterwards  in  term  withdrawn,  and  refiled 
in  term.  In  the  case  at  bar  it  was  the  entry 
of  the  defendant's  plea  of  the  general  Issue, 
and  not  the  plaintifTs  replication,  which  was 
stricken  out  by  the  court.  The  entry  of  the 
common  order  confirmed  at  rules  by  the  clerk 
as  to  the  whole  of  the  plaintiff's  claim,  which 
entry  was  afterwards  stricken  out  by  the 
court,  was  erroneous  only  as  to  the  part  of 
the  plaintifTs  claim  answered  by  the  plea 
of  payment  After  filing  the  issuable  plea 
of  payment  at  rules,  with  the  addition  before 
mentioned,  no  further  attendance  at  rules 
was  necessary  on  the  part  of  the  defendant 
The  striking  out  of  the  entry  of  the  common 
order  confirmed  by  the  court  could  not  oper- 
ate as  a  surprise  to  the  defendant  and,  as 
was  said  in  the  opinion  in  the  Southall  Case, 
no  injustice  could  be  done  by  this  to  the  de- 
fendant as  it  only  placed  the  case  where  It 
would  have  been  but  for  the  irregularity 
which  occurred  at  rules.  We  tliink  that  un- 
der the  circumstances  of  the  case  at  bar  the 
defendant  was  not  entitled,  as  a  matter  of 
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-Ight,  to  a  continuance  at  that  term  of  court 
We  will  now  consider  the  question  as  to 
the  admission  of  the  two  pleas  in  abatement 
These  pleas  tendered  by  the  defendant  are 
designated  in  the  record  as  the  second  and 
third  pleas  of  the  defendant  Each  averred 
a  former  suit  pending  by  the  defendant  .and 
-others  against  the  plalntift  and  others  upon 
and  directly  Involving  the  very  same  prom- 
ises in  the  declaration  In  this  case  mentioned. 
The  third  plea  differs  from  the  second  only 
in  this:  that  it  also  averred  a  reason  for  not 
tiling  the  plea  before  pleading  In  bar.  In 
support  of  these  pleas  the  defendant  tender- 
ed an  affidavit  Neither  of  the  pleas  aver- 
red whether  the  former  suit  was  pending  at 
law  or  in  equity.  Without  considering  the 
question  as  to  the  time  of  the  filing  of  the 
pleas,  or  as  to  the  filing  of  an  affidavit  in 
support  of  them,  were  they  sufficient  if  they 
had  been  filed  in  time?  If  the  former  suit 
was  in  equity,  its  pendency  could  not  be 
pleaded  in  abatement  of  the  action  at  law. 
Since  the  Jurisdiction  of  equity  is  limited  to 
cases  In  which  the  law  does  not  afford  a  com- 
plete and  adequate  remedy,  It  has  been  held 
by  cases  both  at  law  and  in  equity  that 
two  causes,  one  at  law  and  one  in  equity, 
are  ex  necessitate  so  dissimilar  that  the 
pendency  of  one  cannot  be  pleaded  In  abate- 
ment of  the  other.  Cyc.  of  Law  &  Proc. 
vol.  1,  p.  40;  and  cases  cited  In  note.  In 
Williamson  v.  Paxton,  18  Grat.  475,  it  was 
held  that,  where  a  suit  In  equity  and  an  ac- 
tion at  law,  for  the  same  cause  of  action, 
are  pending  at  the  same  time.  It  is  not  ground 
of  defense  at  law  either  under  the  general 
issue  or  plea  in  abatement.  We  hold  this  to 
be  the  law  in  this  state.  Applying  the  law  to 
the  two  pleas  In  abatement  mentioned,  they 
are  fatally  defective  In  not  averring  whether 
the  former  suit  was  at  law  or  in  equity.  A 
plea  which  avers  facts  which,  if  true,  may  or 
may  not  constitute  a  legal  defense,  depending 
entirely  upon  an  ulterior  fact  not  averred, 
is  bad  for  uncertainty.  A  plea  In  abatement 
must  be  certain  to  every  intent  1  Chitty, 
Pldg.  473.  All  the  particularity  of  the  com- 
mon law  is  required  In  a  plea  In  abatement. 
Quarrier  v.  Ins.  Co.,  10  W.  Va.  507.  These 
pleas  were  insufficient  in  law»  and,  upon  ob- 
jection, were  properly  rejected. 

It  Is  assigned  as  error  that  the  court  en- 
tered Judgment  on  the  3d  day  of  February, 
1904,  for  $786.93,  with  Interest  from  the  26th 
day  of  July,  1903.  If  allowing  interest  from 
a  previous  day.  Instead  of  computing  it  up 
to  the  day  of  Judgment  and  including  It 
therein,  is  error,  it  is  not  to  the  prejudice  of 
the  defendant,  and  it  cannot  complain. 

It  is  also  assigned  as  error  that  the  Judg- 
ment is  not  sustained  by  the  proper  evidence 
heard  at  the  trial.  We  must  presume  that 
the  court  excluded  from  its  mind  all  improp- 
er testimony,  if  the  proper  testimony  is  suffi- 
cient to  sustain  the  Judgment.  Mer.  Co.  v. 
Truax,  44  W.  Va.  531,  29  S.  B.  1006;  State 
▼.  Denoon,  34  W.  Va.  139, 11  a  B.  1003.    The 


defendant  offered  no  testimony,  and  we  think 
the  proper  evidence  offered  at  the  trial  by 
the  plaintiff  fully  sustains  the  Judgment  of 
the  lower  court 

For  the  reasons  stated  above,  the  Judg- 
ment entered  by  the  circuit  court  of  Ohio 
county  on  the  3d  day  of  February,  1904,  in 
favor  of  the  plaintiff,  EL  A.  Risher,  against 
the  defendant,  the  Wheeling  Roofing  &  Cor- 
nice Company,  Is  affirmed. 


(57  W.  Va.  187) 
YOCK  V.  MANN  Gt  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  14,  1905.) 

DEED— AFTEB-ACQUIBED     TITLE— IMPB0VEMBNT8 

—NOTICE    OF    SUPEBIOB    TITLE— MA BBIED 

WOMAN— ESTOPPEL— ADMISSIONS. 

1.  If  one  conveys  land  with  general  warranty, 
his  title  to  which  is  defective,  and  he  after- 
wards acquires  good  title  to  the  same,  such 
acquisition  inures  to  the  benefit  of  his  grantee. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  19, 
Cent  Dig.  Estoppel,  S  99.] 

2.  One  making  permanent  improvements  on 
land  as  if  his  own,  if  when  making  them  he  has 
notice,  actual  or  constructive,  of  the  superior 
rights  of  another,  cannot  be  allowed  for  such 
improvements. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Improvements,  §§  2,  14,  15.] 

8.  "One  having  notice  of  facts  rendering  his 
title  inferior  to  another's,  who  by  mistake  of 
law  regards  his  title  good,  cannot  claim  for  per- 
manent improvements.**  Williamson  v.  Jones, 
27  S.  B.  411,  43  W.  Va.  562,  38  L.  B.  A.  694, 
64  Am.  St  Rep.  891. 

4.  A  married  woman  cannot  lose  her  land, 
separate  or  not  separate  estate,  by  estoppel  by 
conduct  (in  pais)  without  actual  fraud,  if  even 
by  it  Waldron  v.  Harvey,  46  S.  E.  603,  54 
W.  Va.  608. 

[Ed.  Note. — ^For  cases  in  point  see  voL  26, 
Cent  Dig.  Husband  and  Wife,  §  284.] 

5.  "One  cannot  lose  vested  title  to  land  by 
oral  admission  that  it  is  the  property  of  an- 
other." Waldron  v.  Harvey,  46  S.  E.  603,  54 
W.  Va.  608. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  19, 
Cent  Dig.  Estoppel.  §  236.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Barbour  Coun- 
ty;  John  Homer  Holt,  Judge. 

Bill  by  Florence  Yock  against  John  0. 
Mann  and  others.  Decree  for  defendants, 
and  plaintiff  appeals.    Beversed. 

J.  Hop  Woods  and  W.  T.  George,  for  appel- 
lant   Ice  &  Ice  and  F.  O.  Blue,  for  appellees. 


McWHOBTEB,  J.  By  deed  dated  the  16th 
day  of  December,  1893,  James  A.  Williamson 
and  wife,  and  John  C.  Mann  and  wife,  in 
consideration  of  $350,  of  which  |125  was  paid 
in  cash,  and  the  residue,  $225,  to  be  paid  in 
three  equal  annual  payments  of  $75  each, 
conveyed  to  Florence  Yock  a  lot  containing 
28  rods  of  land,  in  the  town  of  Bellngton,  in 
Barbour  county,  with  general  warranty,  re- 
serving their  vendor's  lien  to  secure  the  pay- 
ment of  the  deferred  installments  of  pur- 
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chase  money.  Tlie  same  lot  bad  been  pre- 
viously conveyed  to  said  Mann  and  William- 
son by  W.  P.  Scott  and  Henry  0.  Jones,  in 
which  a  vendor's  lien  was  likewise  retained 
to  secure  the  payment  of  unpaid  purchase 
money.  Still  prior  to  that,  the  same  lot  was 
conveyed  to  Scott  and  Jones  by  James  R. 
Payne  and  Julia  O.  Payne,  his  wife,  who  had 
also  reserved  a  vendor's  lien  for  a  part  of 
the  purchase  money.  In  January,  1898,  H. 
A.  Monahan  brought  his  suit,  as  assignee  of 
some  of  the  notes  secured  by  the  former  ven- 
dor's liens,  and  on  the  4th  day  of  June,  1898, 
a  decree  was  rendered  to  sell  the  said  lot  to 
satisfy  said  prior  vendors'  liens,  which  was 
duly  sold  by  a  special  commissioner  and  pur- 
chased by  the  defendant  John  G.  Mann,  and 
the  sale  duly  confirmed,  and  Special  Commis- 
sioner W.  T.  George,  appointed  for  that  pur- 
pose, was  directed  to  collect  the  deferred  in- 
stallments and  disburse  the  purchase  money, 
and  when  all  the  purchase  money  should  be 
paid  that  he  should  execute  a  deed  to  the  pur- 
chaser for  said  lot,  and  after  the  purchase 
money  was  collected,  at  the  request  of  John 
C.  Mann,  who  had  made  sale  of  the  lot  to  F. 
P.  Rease,  Special  Commissioner  W.  T.  George 
joined  in  a  deed  with  John  C.  Mann  and  his 
wife,  dated  the  9th  day  of  May,  1899,  and 
conveyed  the  same  to  Franlc  P.  Rease,  in  con- 
sideration of  $350  paid  by  said  Rease  to 
Mann.  At  the  April  rules,  1902,  Florence 
Tock  filed  her  biU  in  the  circuit  court  of 
Barbour  county  against  John  C.  Mann,  J.  O. 
Williamson,  •administrator  of  James  A.  Wil- 
liamson deceased,  F.  P.  Rease,  and  W.  T. 
George,  special  commissioner,  defendants,  al- 
leging the  payment  of  the  sum  of  $84.30  as 
of  the  30th  day  of  April,  1894,  and  $69  paid 
about  the  30th  of  June  or  July,  1894,  on  ac- 
count of  said  deferred  payments  of  purchase 
money  due  from  her  to  Mann  and  William- 
son, and  claimed  that  there  was  only  then 
due  from  her  on  account  of  the  purchase 
money  not  exceeding  the  sum  of  $114.53,  and 
alleging  that  she  was  entitled,  upon  payment 
of  the  residue  of  the  purchase  money  due 
from  her,  to  have  the  conveyance  by  the  spe- 
cial commissioner  and  said  Mann  and  wife 
to  F.  P.  Rease  set  aside  as  in  fraud  of  her 
rights  and  as  a  cloud  upon  her  title,  and  to 
be  placed  in  possession  of  said  lot  as  her 
own,  and  brings  into  court  and  tenders  to 
said  defendants,  Mann  and  the  administrator 
of  J.  A.  Williamson,  said  sum  of  $114.53  as 
all  that  was  due  upon  the  purchase  money 
from  her  under  her  conveyance,  and  prayB 
that  said  deed  to  Rease  from  Mann  and  wife 
and  the  special  commissioner  be  set  aside  as 
a  cloud  upon  her  title,  and  an  order  be  made 
releasing  the  vendor's  lien  retained  in  the 
deed  from  Mann  and  wife  and  Williamson 
and  wife  to  her,  and  that  she  be  given  the 
possession  of  the  said  lot,  and  for  general 
relief.  Plaintiff  exhibited  with  her  bill  cop- 
ies of  the  deeds  to  herself  from  Mann  and 
Williamson,  and  from  J.  R.  Payne  and  wife 
to  Scott  and  Jones,  and  from  Scott  and  Jones 


to  Mann,  all  of  which  deeds  appear  to  have 
been  duly  recorded;  and  plaintiff  also  ex- 
hibited a  copy  of  Monahan's  bill,  and  decree 
of  sale,  and  decree  confirming  the  sale  of  tb» 
lot  in  said  cause  to  Mann.  The  defendants 
John  C.  Mann  and  F.  P.  Rease  severally  an- 
swered the  bill,  to  which  general  replica- 
tions' were  entered. 

Defendant  John  O.  Mann  denied  the  sub- 
sequent payments  of  $84  and  $69,  alleged  by 
plaintiff,  on  account  of  the  purchase  money, 
after  the  cadi  payment  of  $125;  admitted 
the  former  vendors'  liens,  and  the  proceed- 
ing by  H.  A.  Monahan  against  him  and  oth- 
en  to  enforce  the  collection  thereof,  and  the 
purchase  by  himself  of  the  lot  under  the  de- 
cree of  sale  made  in  the  Monahan  case^  and 
the  confirmation  of  the  sale  to  himself  at  the 
price  of  $215.43,  and  the  sale  of  the  same 
by  himself  and  wife,  and  deed  to  Rease, 
Joined  in  by  the  special  commissioner, 
George,  who  was  appointed  to  make  a  deed 
to  said  Mann  when  he  should  pay  the  residue 
of  the  purchase  money;  denied  that  he  bad 
ever  called  upon  plaintiff  to  have  her  pay  the 
purchase  money  due  him  from  her  before 
the  said  prior  liens  on  said  lot  w&e  fully 
discharged;  that  he  frequently  urged  plain- 
tiff and  requested  her  to  take  up  the  Uens  of 
the  said  Monahan  and  Crim,  and  he  would 
allow  her  full  credit  for  the  same  upon  the 
purchase  money  due  to  him,  and  thus  perfect 
her  title  to  said  lot  and  remove  all  incum- 
brances thereon,  which  she  expressly  refused 
to  do;  denied  that  he  had  anything  to  do 
with  the  institution  of  the  suit  of  Monahan 
against  plaintiff  and  others,  and  that  re- 
spondent repeatedly,  at  and  after  the  sale, 
urged  and  requested  plaintiff,  through  her 
agent  and  attorney,  to  take  said  lot  and  pay 
him  and  Williamson  what  was  due  to  them 
after  they  had  paid  off  the  liens  thereon,  and 
have  the  sale  made  by  Commissioner  George 
confirmed  to  the  plaintiff  instead  of  respond- 
ent, and  for  several  days  the  confirmation  of 
said  sale  was  held  back  for  the  express  pur- 
pose of  giving  plaintiff  an  opportunity  to 
take  the  house  and  lot,  and  she  informed  him 
by  her  agent  and  attorney  that  she  could 
not  do  so.  Respondent  denied  that  he,  In 
frkud  of  the  rights  of  plaintiff.  Joined  in 
said  conveyance  with  Commissioner  George 
in  the  deed  to  defendant  Rease;  that,  while 
he  did  Join  in  the  conveyance,  he  did  not  do 
so  with  any  fraudulent  intent  or  purpose,  but 
because  he  had  in  good  faith  sold  said  lot  to 
the  defendant  Rease,  and  that  the  sale  was 
not  made  to  Rease  until  long  after  the  re- 
spondent had  been  Informed  by  plaintilTs 
attorney  that  she  could  not  and  would  not 
take  the  property  and  pay  respondent  and 
Williamson  what  she  owed  them  upon  it;  al- 
leging that  the  sale  to  Rease  by  respondent 
was  made  with  the  full  knowledge  of  plain- 
tiff, and  that  no  kind  of  opposition  or  pro- 
test was  ever  interposed  by  her  to  the  execu- 
tion of  the  deed  to  defendant  Rease  or  to  the 
making  of  said  sale  to  him,  and  that  plain- 
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tiff,  prior  to  the  Bale  or  oonveyance  of  said 
lot  to  Rease»  delivered  possession  thereof  to 
respondent;  that  respondent  was  unable  to 
say  whether  defendant  Rease  bad  notice  of 
the  rights  cow  claimed  by  plaintiff  in  said 
property  or  not,  bnt  was  certain  that  he  nev- 
er informed  said  defendant  Rease  of  it,  be- 
cause he  knew  of  no  just  right  or  claim  that 
plaintiff  had  to  or  in  said  property;  and  de- 
nied that  plaintiff  was  entitled  to  have  the 
deed  to  Rease  set  aside,  or  that  she  had  any 
right  or  interest  whatever  in  said  property, 
and  alleged  that  the  conveyance  from  him- 
eelf  and  Commissioner  George  to  Rease  con- 
ferred complete  legal  and  equitable  title  up- 
on the  defendant  Rease,  and  that  the  same 
was  not  in  fraud  of  the  rights  of  plaintiff,  or 
otherwise  invalid;  and  denied  that  the  pur- 
chase of  said  lot  by  him  from  said  Commis- 
sioner George  at  the  sale  thereof  inured  to 
the  benefit  of  the  plaintiff. 

The  defendant  Rease  filed  his  demurrer 
and  answer  to  the  plaintiff's  bill,  admitting 
that  It  was  true  that  he  purchased  the  prop- 
erty from  defendant  Maun  for  $350,  which  he 
paid  to  Mann,  and  received  a  deed  therefor 
from  Mann  and  his  wife  and  Commissioner 
George,  dated  the  19th  day  of  May,  1899;  de- 
nied that  he  had  any  knowledge  of  plaintiff's 
rights  in  the  matter,  but  that  he  bought  the 
same  in  good  faith;  that  plaintiff  was  a  par- 
ty defendant  to  the  chancery  suit  of  Monahan 
against  her  and  others;  that  she  permitted 
the  sale  of  said  lot  to  be  made  to  Mann,  and 
by  decree  duly  entered  confirmed  to  him,  in 
which  decree  said  special  commissioner  was 
authorized  and  directed  to.  execute  a  deed 
conveying  the  lot  to  said  Mann;  that  plain- 
tiff had  full  knowledge  of  the  purchase  by 
Mann,  and  that  Mann  was  willing  to  have 
said  sale  reported  and  confirmed  to  plaintiff, 
but  she  declined  to  have  the  same  done,  and 
entered  into  an  agreement  with  Mann  that 
the  same  was  to  be  confirmed  to  him,  and 
that  he  was  to  release  her  from  any  further 
payment  by  reason  of  her  purchase  from  him 
and  Williamson,  and  that  under  this  agree- 
ment said  Mann  had  said  sale  confirmed  to 
bim,  and  released  said  plaintiff  of  payment 
of  the  unpaid  purchase  money  to  him  and 
Williamson;  that  respondent  after  his  pur- 
chase took  possession  of  the  lot,  plaintiff  giv- 
ing him  possession  and  making  no  claim 
thereto,  and  thereupon  respondent  rebuilt  the 
dwelling  house  on  said  lot,  fenced  it,  built 
new  pavements  around  it,  and  made  other 
Improvements,  at  an  expense  to  him  of  $362, 
all  of  which  was  known  to  plaintiff,  who 
stood  by  and  permitted  same  to  be  done  with- 
out making  any  claim  to  said  lot  whatsoever, 
and  In  his  answer  sets  up  her  said  acts  as 
an  estoppel  against  her  making  claim  to  said 
lot,  and  praying  that,  if  the  court  should  hold 
that  she  was  entitled  to  the  same,  respond- 
ent be  allowed  the  value  of  his  improve- 
ments, and  that  the  amount  paid  by  him  to 
John  0.  Mann  be  refunded  to  him,  and  denied 


every  charge  of  fraud  or  intimation  of  fraud 
alleged  against  him  In  plaintiff's  bill. 

Depositions  were  taken  and  filed  in  the 
cause,  and  the  cause  was  heard  on  the  31st 
day  of  May,  1904,  upon  the  bill  and  exhibits, 
the  answers  of  Mann  and  Rease,  and  general 
replications  thereto,  and  upon  exceptions  to 
depositions,  which  exceptions  were  overruled, 
and  the  court  held  that  upon  the  pleadings 
and  proofs  the  cause  was  for  the  defendants, 
and  decreed  the  dismissal  of  the  bill,  and 
costs  to  the  defendants  Mann  and  Rease; 
from  which  decree  the  plaintiff  appealed. 

The  decree  in  favor  of  appellee  Mann  in 
this  case  seems  to  be  defended  by  counsel 
upon  the  theory  that  there  existed  between 
Mann  and  Williamson  on  the  one  side,  and 
plaintiff,  Yock,  on  the  other,  an  executory 
contract  for  the  sale  to  Yock  of  the  land,  and 
that  upon  the  failure  of  liie  purchaser,  Yock, 
to  pay  the  purchase  money,  they  could  re- 
scind the  contract,  and  cite  many  authorities 
to  that  effect,  as  In  Ketchum  v.  Ehrertson,  18 
.John.  (N.  Y.)  359,  7  Am.  Dec.  384:  "Where  a 
purchaser  who  advances  money  as  part  per- 
formance of  a  contract  for  the  purchase  of 
land  refused  to  pay  the  remainder,  the  vendor 
may  rescind  the  contract  and  convey  the 
land  to  another."  And  to  the  same  effect  Is 
the  case  of  Chabot  v.  Winter  Park  Company, 
34  Fla.  258^  16  South.  756,  43  Am.  St  Rep. 
192;  besides  several  Virginia  cases  and  some 
West  Virginia  cases.  They  seem  to  forget 
that  the  legal  title  had  passed  from  Mann 
and  Williamson  to  the  plaintiff,  Yock;  that, 
while  she  owed  purchase  money  which  she 
failed  or  refused  to  pay,  she  still  had  the 
legal  title,  and  they  could  make  no  convey- 
ance thereof  to  any  other  purchaser.  In 
section  216,  Maupin  on  Mark.  Tit.  to  Real 
Estate,  it  Is  said:  "A  covenant  of  warranty 
will,  in  every  case  in  wliich  the  grantor  un- 
dertakes to  convey  an  indefeasible  estate, 
and  not  merely  such  interest  as  he  may  have, 
estop  him  from  afterwards  holding  an  after- 
acquired  estate  in  the  premises  as  against  the 
grantee."  And  cases  there  cited.  So,  in  sec- 
tion 24,  1  Greenl.  on  Evidence:  "A  covenant 
of  warranty  also  estops  the  grantor  from  set- 
ting up  an  after-acquired  title  against  the 
grantee,  for  it  is  a  perpetually  operating 
covenant.'*  In  Raines  v.  Walker,  77  Va.  92, 
it  is  held:  "If  one  conveys  land  with  general 
warranty,  which  at  the  time  he  does  not  own, 
but  afterwards  acquires  the  same,  such  acqui- 
sition inures  to  the  benefit  of  the  grantee." 

Clark  V.  Lambert,  55  W.  Va. ,  47  S.  E.  312 

(Syl.,  pt.  2):  "If  one  conveys  land  with  gen- 
eral warranty,  which  at  the  time  he  does  not 
own,  or  his  tttle  to  which  is  defective,  but 
he  afterwards  acquires  good  title  to  the  same, 
such  acquisition  inures  to  the  benefit  of  his 
grantee."  Planary  v.  Kane  (Va.)  46  8.  E. 
G81.  Defendant  Rease  in  his  answer  states 
that  plaintiff,  Yock,  gave  him  possession,  and 
thereupon  he  rebuilt  the  dwelling  house  on 
the  lot,  and  made  the  other  Improvements 
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(let  op  in  hl8  answer.  To  this  answer  there 
is  a  general  replication  by  plaintlfiF,  and 
plaintiff  denies  the  fact  In  her  testimony,  and 
states  that  Mann  got  possession  by  getting 
one  of  her  keys  from  her  renter,  Mr.  Gainer, 
claiming  he  had  bought  it;  that  the  pos- 
session of  both  Mann  and  Rease  was  without 
her  consent  or  authority.  Rease  falls  to 
prove,  even  by  his  own  testimony,  that  the 
possession  was  delivered  to  him  by  the  plain- 
tiff. There  is  nothing  in  his  testimony  show- 
ing any  act  on  the  part  of  plaintiff  that  could 
in  any  way  estop  her  in  the  assertion  of  her 
rights.  He  claims  in  his  testimony  that  he 
thought  he  had  good  title.  That  he  did  not 
know  that  he  had  examined  the  records. 
That  Mr.  Ware  was  looking  after  that  line  of 
business  for  him,  and  he  didn't  remember 
that  Ware  reported  to  him  as  to  the  title  of 
this  property.  He  stated  that  he  did  not 
know  that  Mann  owed  the  purchase  money 
for  it  to  commissioner  George,  and  was 
asked,  "Did  you  buy  it  of  Mann  without 
knowing  anything  about  the  title,  and  wheth-, 
er  he  had  paid  for  It  or  not?"  A-  "I  did.  I 
considered  him  perfectly  good  for  any  pur- 
chase." That  Mann  did  not  tell  him  he  owed 
the  commissioner  for  the  property,  and  stated 
that  the  first  be  learned  that  Mrs.  YocR 
claimed  any  Interest  in  the  property  was 
about  the  time  she  brought  suit 

An  attempt  is  made  to  prove  by  Melville 
Peck,  who  was  attorney  for  Mrs.  Yock,  that 
she  had  failed  in  her  efforts  to  raise  the 
money  to  pay  the  purchase  money,  and  that 
she  had  given  up  hope  of  saving  it,  and  was 
therefore  estopped  from  insisting  that  her 
claim  should  be  enforced.  Exceptions  were 
taken  to  the  deposition  of  Mr.  Peck,  for  the 
reason  that  It  detailed  and  disclosed  commu- 
nications of  plaintiff  to  him  when  and  while 
he  was  counsel  for  plaintiff  In  respect  to  the 
subject-matter  of  this  controversy,  and  was 
therefore  privileged.  The  exception  was 
overruled.  The  action  of  the  court  in  over- 
ruling the  exception  is  immaterial,  as  the 
evidence  of  Peck  failed  to  prove  an  estoppel. 
There  Is  nothing  to  show  he  was  authorized 
to  make  the  statements  he  did,  and,  admit- 
clng  the  fact,  they  are  not  sufficient  to  estop 
her  from  asserting  her  claim.  He  simply 
stated  that  "she  seemed  to  fall  In  her  ef- 
forts to  get  the  money;  said  that  Mr.  Surpell 
at  last  refused  to  furnish  the  money,  and,  as 
I  understood  her,  she  gave  the  matter  up.  I 
then  told  Mr.  Mann  that  Mrs.  Yock  had 
failed  to  get  the  money  to  pay  for  the  prop- 
erty, and  I  thought  the  matter  was  ended." 
The  deed  from  Special  Commissioner  George 
and  John  0.  Mann  and  Sallie  Mann,  his  wife, 
of  the  19th  of  May,  1899,  recites  the  chan- 
cery cause  of  Monahan  against  Mann  and 
others,  to  which  the  plaintiff,  Florence  Yock, 
was  a  party,  and  wherein  It  appears  that 
said  Mann  and  Williamson  had  conveyed  the 
said  property  to  the  said  Yock,  and  that  she 
then  had  the  legal  title  to  said  land.    Of  this 


fact  the  said  Rease  was  bound  to  take  notiee, 
as  it  was  a  recital  in  the  deed  then  executed 
to  him.  In  Glark  v.  Lambert,  supra  (Syl.,  pt. 
3),  It  is  held:  "Where  a  subsequent  pur- 
chaser had  actual  notice  that  the  property  in 
question  was  incumbered  or  affected,  he  ts 
charged  constructively  with  notice  of  all  of 
the  facts  and  Instruments  to  the  knowledge 
of  which  he  would  have  been  led  by  an  in- 
quiry into  the  Incumbrance,  or  other  circum- 
stances affecting  the  property,  of  which  he 
had  notice."  Rease  claims  that.  In  case  the 
plaintiff  is  entitled  to  have  his  deed  set  aside, 
he  would  be  entitled  to  be  paid  the  amount 
he  had  expended  on  said  lot  in  the  way  of 
improvements.  Williamson  v.  Jones,  43  W. 
Va.  562  Oyl.,  pt.  16)  27  S.  E.  411,  38  L.  R.  A. 
694,  64  Am.  St.  Rep.  891:  "One  making  per- 
manent improvements  on  land  as  If  his  own, 
at  a  time  when  there  was  reason  to  believe 
his  title  good,  is  to  be  allowed  their  value,  so 
far  as  they  enhance  the  value  of  the  land; 
but  If,  when  making  them,  he  has  notice, 
actual  or  constructive,  of  the  superior  right 
of  another,  he  cannot  be  allowed  them."  And 
point  17:  "One  having  notice  of  facts  ren- 
dering his  title  inferior  to  another's,  who,  by 
mistake  of  law,  regards  his  title  good,  cannot 
claim  for  permanent  improvements."  This 
question  is  discussed  at  page  588  of  43  W. 
Va.,  page  421  of  27  S.  E.  (38  L.  R.  A.  694, 
64  Am.  St  Rep.  891),  in  said  case.  In  Wal- 
dron  v.  Harvey,  54  W.  Va.  608,  46  S.  E.  603 
(Syl.,  pt.  10):  "A  married  woman  cannot  lose 
her  land,  separate  or  not  separate  estate, 
by  estoppel  by  conduct  (in  pals)  without  ac- 
tual fraud.  If  even  by  it"  And  point  11: 
"One  cannot  lose  vested  title  to  land  by 
oral  admission  that  it  is  the  property  of  an- 
other." When  the  purchase  was  made  by 
Mann  under  the  decree  in  the  Monahan  case, 
the  purchase  Inured  to  the  benefit  of  his  gran- 
tee, Florence  Yock,  and  his  sale  of  the  prop- 
erty to  Rease,  and  the  purchase  by  Rease  of 
the  same,  were  In  fraud  of  the  rights  of  plain- 
tiff Yock. 

For  the  reasons  herein  stated,  there  is  er- 
ror in  the  decree  of  the  circuit  court  of  Bar- 
bour county,  and  the  same  is  reversed,  set 
aside,  and  annulled,  and,  this  court  proceed- 
ing to  render  such  decree  as  the  circuit  court 
should  have  rendered.  It  is  adjudged,  or- 
dered, and  decreed  that  the  deed  of  May  19, 
1899,  from  John  C.  Mann  and  Sallie  Mann, 
his  wife,  and  W.  T.  George,  special  commis- 
sioner, to  Rease  be,  and  "the  same  is,  set 
aside,  annulled,  and  held  for  naught  and  the 
plaintiff  is  awarded  a  writ  of  possession  for 
the  lot  in  controversy,  with  costs  to  the  plain- 
tiff, as  well  in  the  circuit  court  as  her  costs 
of  this  appeal.  But  this  decree  is  without 
prejudice  to  the  defendants  Mann  and  Wil- 
liamson to  take  such  proceedings  as  they 
may  be  advised  to  enforce  their  vendor's  lien 
against  said  property,  if  any,  which  may  re- 
main due  and  unpaid  from  the  said  Florence 
Yock. 
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(57  W.  Va.  196) 

BTOVBB  T.  DAVia 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  14,  1905.) 

UNLAWrUL    DETAINER— PBOOr    OF    TITUB— DI8- 
CLAIMEB    BT   TENANT. 

1.  In  an  action  of  unlawful  detainer  brought 
by  a  landlord,  no  proof  of  title  is  required, 
smce,  if  a  tenant  has  once  recognized  the  title 
of  the  plaintilF,  and  treated  him  as  his  land- 
lord, by  accepting  a  lease  from  him,  he  will  not 
be  permitted  to  ofispute  his  landlord's  title. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  82, 
Gent.  Dig.  Landlord  and  Tenant,  9  1248.] 

2.  Where  the  lease  is  by  parol,  it  is  not  neces- 
sary for  the  landlord  to  give  any  evidence  of 
his  title  anterior  to  the  lease.  An  acknowledg- 
ment by  the  defendant  that  he  went  into  posses- 
sion UDder  the  plaintiff  is  sufficient  to  entitle 
plaintiff  to  recover  the  possession. 

3.  A  tenant  in  possession  cannot  disclaim  his 
landlord's  tiUe  without  surrendoring  possession 
to  him.  He  cannot  collude  with  and  attorn  to 
another,  claiming  a  hostile  title,  to  the  preju- 
dice of  his  landlord. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Gent  Dig.  Landlord  and  Tenant,. -SS  208,  210- 
214.] 

4.  The  rule  is  well  settled  in  this  state  that  a 
tenant  is  not  allowed  to  dispute  his  landlord's 
title  after  having  accepted  possession  under  him. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Landlord  and  Tenant,  99  161-214.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Raleigh  County; 
J.  M.  Sanders,  Judge.  . 

Action  by  A.  L.  Stover  against  Lewis  Da- 
vis. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

W.  L.  Ashby  and  Price,  Smith  &  Splllman, 
for  plaintiff  In  error.  Brown,  Jackson  & 
Knight,  J.  W.  McCreary,  and  Angus  W.  Mc- 
Donald, for  defendant  In  error. 


MeWHORTBR,  J.  Thil^  was  an  action  of 
unlawful  detainer  brought  by  A.  L.  Stover 
against  Lewis  Davis  to  recover  the  possession 
of  a  tract  of  50  acres  of  land  In  Raleigh 
county.  About  the  last  of  May  or  the  first 
of  June,  1002,  defendant,  Davis,  was  placed 
In  possession  of  the  house  and  premises  to 
hold  possession  for  and  under  Stover  until 
about  the  Ist  of  March,  1003.  When  posses- 
sion was  demanded  of  him  by  Stover,  Davis 
replied,  "Whenever  you  can  show  a  better 
title  than  Mr.  Crawford,  that  I  have  leased 
it  from,  I  will  give  you  possession,  but  not 
before.**  Stover  then  brought  his  action  of 
unlawful  detainer  before  a  justice  of  the 
peace.  Defendant,  Davis,  filed  his  verified 
answer  to  the  complaint  of  plaintiff,  stating 
that  the  title  would  come  in  question.  The 
plaintiff  filed  an  affidavit  denying  the  fact 
stated  In  the  answer  of  defendant — ^that  the 
title  of  said  real  estate  would  come  In  ques- 
tion. The  Justice  heard  the  evidence,  and 
rendered  judgment  for  plaintiff  for  the  pos- 
session of  the  premises  and  for  plaintiff's 
costs.  The  defendant  appealed  to  the  circuit 
court  At  the  June  term,  1003,  the  parties, 
waiving  a  jury,  submitted  all  matters  of  law 


and  fact  to  the  Judgment  and  determination 
of  the  court  The  court,  having  heard  the 
evidence,  took  time  to  consider  of  its  judg- 
ment and  on  the  28th  of  July  rendered  judg- 
ment for  plaintiff  for  the  recovery  of  the 
possession  of  the  premises,  and  awarded  a 
writ  of  possession  therefor,  and  rendered 
judgment  for  costs  of  the  suit  against  the 
defendant  and  his  sureties  on-  his  appeal 
bond ;  and  the  defendant  moved  the  court  to 
set  aside  the  judgment  and  grant  him  a  new 
trial  because  of  errors  committed  In  the  trial 
of  the  action  to  bis  prejudice,  as  shown  in  the 
record,  and,  further,  because  said  judgment 
was  contrary  to  the  law  and  the  evidence, 
which  motion  was  overruled,  and  the  defend- 
ant excepted.  On  the  trial  of  the  case  the 
defendant  took  a  bill  of  exceptions  to  the 
several  rulings  of  the  court  excepted  to, 
which  was  made  a  part  of  the  record,  which 
bill  of  exceptions  Included  all  the  evidence 
Introduced  In  the  case  at  the  trial.  Plaintiff 
proved  upon  the  trial  that  he  had  had  actual 
possession  of  the  premises  In  question,  and 
had  paid  taxes  thereon,  ever  since  the  28th 
of  August,  1890,  at  which  time  he  received 
from  Asel  Ford  and  wife  a  general  war- 
ranty deed  for  the  premises,  which  was  duly 
recorded  October  9,  1890,  and  under  which  he 
had  held  possession  ever  since.  Upon  the 
trial  It  was  admitted  by  the  defendant  that 
he  was  then  In  possession  of  the  property  de- 
scribed In  the  summons  as  amended,  and  was 
so  In  possession  at  the  time  of  the  Institu- 
tion of  the  suit 

There  are  exceptions  taken  to  the  ruling  of 
the  court  In  overruling  objections  to  the  in- 
troduction of  the  deeds  on  either  side,  and  to 
the  motion  to  quash  the  summons,  which  was 
permitted  to  be  amended  in  the  court;  but 
none  of  these  exceptions  are  relied  upon,  and, 
as  stated  by  counsel  for  defendant  In  their 
brief,  "the  only  question  Is,  could  Davis,  un- 
der the  circumstances  above  set  out,  defend 
this  action?"  And  they  say:  "First  that 
in  this  case  actual  notice  was  given  to  the 
landlord  of  the  adverse  holding;  second, 
while,  as  a  general  rule,  when  the  relation 
of  landlord  and  tenant  Is  once  established, 
the  tenant  cannot  dispute  his  landlord's  ti- 
tle, yet  this  rule  is  subject  to  many  qualifi- 
cations and  exceptions  as  well  and  firmly 
fixed  as  the  rule  itself.**  And  they  dte  Voss 
V.  King,  33  W.  Va.  240,  10  S.  E.  402 ;  Emer- 
Ick  V.  Tavener,  9  Grat  220,  58  Am.  Dec.  217 ; 
Campbell  v.  Fetterman's  Heirs,  20  W.  Va. 
898;  Wlllison  v.  Watklns,  3  Pet  43,  7  L.  Ed. 
596;  Alderson  v.  Miller,  15  Orat  279.  In 
the  case  of  Voss  v.  King  the  defendant  was 
In  possession  at  the  time  be  accepted  the 
lease  from  Voss,  and  therefore  did  not  ac- 
quire his  possession  from  the  landlord. 
Judge  Snyder,  in  rendering  the  opinion  of 
the  court  at  page  245  of  33  W.  Va.,  and  page 
405  of  10  S.  B.,  says  (this  being  the  case): 
"Whether  we  apply  the  rule  that  a  tenant 
who  acquires  his  possession  from  the  land- 
lord must  surrender  his  possession  before  he 
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can  assert  an  adyerse  claim,  or  the  other  role, 
that  without  an  actual  surrender  of  the  pos- 
session the  tenant  may,  after  a  posltlye  dis- 
claimer and  notice  to  the  landlord,  set  up  an 
adverse  title  either  in  himself  or  a  third  per- 
son, the  defendant  in  this  case  was  entitled 
to  prove  that  he  had  given  notice  to  Voss,  and 
that  he  was  holding  adversely  to  his  title'' — 
and  in  the  latter  event  he  ought  to  be  per- 
mitted to  show  to  the  satisfaction  of  the 
Jury  that  more  than  three  years  before  the 
action  was  commenced  he  had  disclaimed  to 
hold  under  Voss'  title,  and  that  Voss,  or  those 
claiming  under  him,  had  notice  of  such  dis- 
claimer; clearly  holding,  by  implication, 
that  the  possessory  action  could  be  brought 
within  the  three-years  limitation,  even  under 
the  last  rule  mentioned,  where  the  possession 
was  not  acquired  directly  from  the  landlord. 
In  Bmerick  v.  Tavener,  9  Grat  220,  58  Am. 
Dec.  217,  decided  in  1852,  Judge  Lee  thor- 
oughly discusses  the  relation  of  landlord  and 
tenant  In  that  case  Emerick,  in  possession 
claiming  under  a  patent  of  1839,  accepted  for 
a  year  a  lease  from  Tavener,  an  adverse 
claimant  out  of  possession.  In  1847,  Taven- 
er having  to  that  date  made  no  further  claim, 
Emerick  conveyed  the  land  to  Alton.  Tavener 
then  demanded  rent  of  Emerick,  who  refused 
to  pay,  and  possession,  being  demanded,  was 
also  refused,  when  Tavener  brought  his  ac- 
tion of  unlawful  detainer.  At  page  223  of 
9  Grat  (58  Am.  Dea  217)  the  opinion  says: 
'The  doctrine  is  well  settled  that,  if  a  priv- 
ity of  estate  have  existed  between  parties  to 
an  action,  proof  of  title  is  ordinarily  unnec- 
essary for  a  party  is  not  permitted  to  dispute 
the  original  title  of  him  by  whom  he  has 
been  let  into  possession.  A  tenant  cannot 
be  permitted  to  question  or  Impugn  the  title 
of  his  landlord  during  the  continuance  of 
the  tenancy,  nor  until  he  has  restored  the 
possession,  or  done  what  would  be  regarded 
as  equivalent;  nor  can  he  be  permitted  to 
deny  that  the  possession  so  received  was  the 
possession  of  his  laodlord.  And  the  rule  is 
extended  to  the  case  of  a  tenant  acquiring 
the  possession  by  wrong  against  the  owner, 
and  to  one  holding  over  after  the  expiration 
of  his  lease;  and  it  applies  whether  the 
question  arises  directly  in  an  action  brought 
against  the  tenant  to  recover  the  possession, 
or  in  a  collateral  form  in  some  other  action. 
Wood  v.  Day,  7  Taunt  R.  646;  Fleming  v. 
Gooding,  10  Ring.  R.  549;  Taylor  v.  Need- 
ham,  2  Taunt  R.  278;  Cooke  v.  Loxley,  .5 
T.  R.  4;  Godman  v.  Jenkins,  14  Mass.  95; 
Inhab.  of  Watertown  v.  White,  13  Mass.  477 ; 
Galloway's  Lessee  v.  Ogle,  2  Bin.  468;  Gra- 
ham V.  Moore,  4  Serg.  &  R.  467;  WiUlson  v. 
Watkins,  3  Pet  43,  7  L.  Ed.  596;  Marley  y. 
Rodgers,  5  Yerg.  217;  Wilson  v.  Smith.  Id. 
379 ;  Jackson  y.  Dobbin,  3  Johns.  223 ;  Crab- 
be  on  Real  Property,  327;  Archbold  on 
Landlord  &  Tenant  219.  Nor  is  the  rule 
varied  where  the  tenant  is  in  actual  posses- 
sion of  the  premises  at  the  time  he  accepts 
a   lease.    He  thereby  as  effectually  recog- 


nizes the  title  and  possession  of  the  lessor 
as  if  he  had  entered  and  taken  possession  un- 
der and  by  virtue  of  the  lease  itself.  Mc- 
Connell  v.  Bowdry's  Heirs,  4  T.  B.  Mod.  392. 
The  same  rule  Is  recognized  In  equity.  Wil- 
son V.  Lord  Townsend,  2  Ves.  Jr.  B.  693 ;  At- 
torney General  y.  Lord  Hotham,  8  Russ.  R. 
415.  When  once  this  relation  of  landlord 
and  tenant  is  established  by  the  act  of  the 
parties,  it  attaches  to  all  who  may  succeed 
to  the  possession  through  or  under  the  ten- 
ant whether  immediately  or  remotely;  the 
succeeding  tenant  being  as  much  bound  by 
the  acts  and  admissions  of  his  predecessor 
as  if  they  were  his  own.  Doe  y.  Mills,  2 
Adolph.  &  Ell.  17 ;  Doe  y.  Austin,  2  Moore  & 
Scott  107 ;  Doe  v.  Burton,  9  Carr.  &  Payne^ 
254;  Doe  v.  Lady  Smythe,  4  Maule  &  Selw. 
367;  Jackson  ex  dem.  Vandeusen  v.  Seissam, 
3  Johns.  499.  It  has  been  suggested,  however, 
that  although  a  party  succeeding  a  tenant  in 
the  possession  is  to  be  presumed  to  have 
taken  as  tenant  also,  yet  that  he  may  rqiel 
that  presumption,  and  escape  being  conclud- 
ed by  the  acts  and  admissions  of  his  predeces- 
sor, by  showing  that  he  did  not  take  in  that 
character,  as  by  producing  a  deed  from  the 
tenant  purporting  (as  in  this  case)  to  conv^ 
the  premises  in  fee.  But  the  contrary  has 
been  expressly  decided,  and  it  has  been  held 
that  though  the  party  purchase  and  enter 
upon  the  premises  under  an  absolute  convey- 
ance, he  still,  in  judgment  of  law,  is  deemed 
to  have  entered  as  the  tenant  of  the  land- 
lord, and  to  hold  the  possession  subject  to  all 
the  duties  and  responsibilities  appertaining 
to  that  character."  Much  more  might  be 
quoted  from  this  very  able  opinion  which 
would  be  applicable  to  case  at  bar. 

In  2  Taylor's  Landlord  &  Tenant  f  629: 
'*The  rule  is  well  settled  that  a  tenant  is  not 
allowed  to  dispute  'his  landlord's  title  after 
having  accepted  possession  under  him." 
Section  705,  Id.:  "No  proof  of  title  is  re- 
quired in  this  action  when  it  is  brought  by 
a  landlord,  since.  If  a  tenant  has  once  rec- 
ognized the  title  of  the  plaintiff,  and  treated 
him  as  his  landlord,  by  accepting  a  lease 
from  him,  or  the  like,  he  is  precluded  from 
showing  that  the  plaintiff  had  no  title  at 
the  time  the  lease  was  granted,  and  that 
whether  the  action  be  debt  assumpsit  cove- 
nant or  ejectment  for  it  Is  a  general  rule 
that  a  tenant  shall  never  be  permitted  to 
controvert  his  landlord's  title,  or  set  up 
against  him  a  title  acquired  by  himself 
during  his  tenancy  which  is  hostile  in  its 
character  to  that  which  he  acknowledged 
in  accepting  the  demise.  And  this  rule  ex- 
tends to  tenant  holding  over,  as  well  as  to 
an  undertenant  assignee,  or  other  person 
claiming  under  the  lessee,  and  Is  applicable 
to  every  species  of  tenancy — whether  for 
years,  or  from  year  to  year,  at  will,  or  by 
sufferance.  As  a  tenant  is  not  permitted  to 
resist  the  recovery  of  his  landlord  by  virtue 
of  an  adverse  title  acquired  during  the  ten- 
ancy, if  he  takes  a  lease  from  a  third  person 
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ft  18  Yoid,  and  cannot  woxk  an  adrerse  pos- 
session against  bis  landlord,  for  the  pos- 
session of  a  tenant  is  the  possession  of  hia 
landlord."  And  cases  there  dted.  Also 
section  700,  Id.:  ''Where  the  lease  Is  by 
parol  it  will  not  be  necessary  for  the  land- 
lord to  give  any  evidence  of  his  title  ante- 
rior to  the  lease,  for  a  holding  nnder  a  plain- 
tiff and  the  expiration  of  the  tenancy  are 
the  only  things  to  be  proved  in  ordinary 
cases.  Bven  an  acknowledgment  by  the  de- 
fendant that  he  went  into  possession  under 
the  plaintiff  is  sufficient  to  entitle  him  to  re- 
cover, it  being  a  simple  matter  of  fact  for 
the  jury  to  determine  whether  the  defendant 
held  under  the  plaintiff  or  not"  In  1  Mc- 
Adam  on  Landlord  &  Tenant,  f  82,  it  is  said: 
"When  the  tenant  remains  in  possession  aft- 
er the  expiration  of  the  original  term  by  per> 
mission  of  the  landlord,  the  implication  is 
that  he  continues  in  possession  under  the 
conditions  of  the  former  demise."  See 
Hobbs  V.  Batory,  86  Md.  68,  37  Atl.  713; 
Kendall  v.  Moore,  80  Me.  327;  Commission- 
ers V.  Olark,  88  N.  Y.  261.  In  Schuyler  v. 
Smith,  61  N.  Y.  809,  10  Am.  Rep.  600,  it  is 
held  'that,  a  tenant  for  one  or  more  years 
holding  over  after  the  expiration  of.  his  term, 
the  landlord  has  the  option  to  treat  him  as 
a  trespasser,  or  as  a  tenant  for  another 
year  upon  the  terms  of  the  prior  lease,  so 
far  as  applicable;  and  the  right  of  the  land- 
lord to  elect  to  continue  the  tenancy  is  not 
affected  by  the  fact  that  the  tenant  has  re- 
fused to  renew  the  lease,  and  has  given  no- 
tice that  he  has  hired  other  premises.  It 
is  not  in  the  power  of  the  tenant  alone  to 
throw  off  the  character  thus  imposed  upon 
him."  And  it  is  held  to  the  same  effect  in 
Bacon  v.  Brown,  9  Oonn.  834.  In  McAdam 
on  Landlord  &  Tenant,  §  174:  "Where  a 
lease  is  made  for  a  certain  d^nite  term,  the 
tenancy  will  expire  with  the  term.  In  such 
cases,  notice  to  quit  will  not  be  necessary  to 
dissolve  the  relaticm  of  landlord  and  ten- 
ant. *  *  •  Where  the  term  is  definitely 
fixed,  the  tenancy  expires  ex  vi  termini,  and 
notice  to  quit  is  unnecessary.  •  •  •  Un- 
less he  renews  the  tenancy,  he  knows  it  is 
his  plain  duty  to  give  up  possession  by  re- 
turning the  keys  to  the  landlord  at  the  end 
of  the  agreed  term.  The  law  imposes  this 
duty  upon  him,  as  the  natural,  contemplated 
result  of  the  contract  under  which  be  orig- 
inally obtained  his  possession."  In  Simmons 
V.  Robertson,  27  Ark.  50,  it  is  held:  "A  ten- 
ant in  possession  Is  not  at  liberty  to  ques- 
tion the  title  of  the  person  under  whom  he 
holds,  or  attorn  to  a  third  person."  And 
again:  "A  tenant,  while  the  relation  of 
landlord  and  tenant  exists,  cannot  rent  from 
one  who  has  acquired  title  hostile  to  that 
of  his  landlord,  though  it  be  a  better  title." 
And  in  Bryan  v.  Winbum,  43  Ark.  28,  it  is 
held:  "A  tenant,  in  possession  cannot  dis- 
claim his  landlord's  title  without  surrender- 
ing possession  to  him.  He  cannot  collude 
with  and  attorn  to  another  to  the  prejudice 
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of  his  landlord."  Wilson  T.  James,  79  N.  C. 
849;  Hawes  v.  Shaw,  100  Mass.  187;  Cakes 
V.  Munroe,  8  Gush.  (Mass.)  282.  Judge  Sny- 
der, in  treating  of  this  doctrine  in  Voss  v. 
King,  supra,  at  page  240  of  33  W.  Va.,  and 
page  403  of  10  S.  B.,  says:  "This  doctrine 
was  unknown  at  the  common  law,  and  is 
an  estoppel  In  pais.  The  only  tenant's  es- 
toppel known  when  Lord  Coke  wrote  was 
that  strictly  by  the  indenture.  But  the  ten- 
ant's estoppel  is  now  no  longer  restricted, 
as  it  is  founded  on  the  possession,  and  not 
on  the  instrument  of  demise,  and  is  as  op- 
erative after  the  conclusion  of  the  lease  as 
before,  and  until  that  possession  is  ended. 
It  is  only  when  there  is  fraud  or  mistake, 
in  consequence  of  which  one  takes  a  lease  of 
land,  that  he  will  not  be  estopped  by  the 
lease.  Taylor  on  Land.  &  Ten.  §§  89,  707; 
Big.  on  Estop.  360;  CamarlUo  v.  Fenlon,  49 
Cal.  202;  Alderson  v.  Miller,  16  Grat  279; 
Locke  V.  Frasher's  Adm'r,  79  Ya.  409;  I>ob- 
son  V.  Gulpepper,  23  Qrat  352."  In  Voss  v. 
King,  Judge  Snyder,  in  considering  the  ques- 
tion as  to  whether  a  tenant  in  possession 
could,  by  mere  disclaimer  and  notice  to  his 
landlord,  without  an  actual  surrender  of  the 
premises,  terminate  his  tenancy,  after  re- 
ferring to  the  case  of  Weathersby  v.  Wilson, 
1  Nott  &  McO.  373,  note,  as  to  the  holding 
in  that  case  on  the  qtestion,  says:  ''The 
general  rule  seems  to  be  that  when  the  ten- 
ant disclaims  to  hold  under  his  lease,  and 
notice  of  this  fact  is  brought  home  to  the 
landlord,  then  the  relation  of  landlord  and 
tenant  ceases,  and  the  tenant  becomes  a 
trespasser,  and  his  possession  is  adverse,  and 
the  landlord  may  by  action  dispossess  him 
without  notice  to  quit  If  the  tenant;  with 
notice  to  the  landlord,  disclaims  the  tenure, 
and  claims  the  fee  adversely  in  right  of 
himself  or  a  third  person,  or  attorns  to  an- 
other, his  possession  then  becomes  a  tor- 
tious one,  by  the  forfeiture  of  his  right,  and 
the  landlord's  right  .of  entry  is  complete, 
and  he  may  sue  at  any  time  within  the  pe- 
riod of  limitation  from  that  time.  Willison 
V.  Watklns,  3  Pet  43,  7  L.  Ed.  596;  Kane  v. 
BkK>dgood,  7  Johns.  Ch.  90,  11  Am.  Dec.  417; 
Tyler,  Bj.  311;  Wild's  Lessee  v.  Serpell,  10 
Grat  405;  Miller  v.  Williams,  15  Grat  213, 
219;  Cooey  v.  Potter,  22  W.  Va.  120."  In 
Bodkin  V.  Arnold,  45  W.  Va.  90,  30  S.  B. 
154  (syl.,  point  3),  it  is  held:  "Where  a 
person  claiming  title  takes  a  lease  of  the 
same  land  under  a  different  title,  in  the  ab- 
sence of  fraud  or  mistake,  he  is  estopped 
to  deny  his  landlord's  title  or  possession." 
And  in  Church  v.  Arkle,  49  W.  Va.  92,  38 
S.  B.  486  (syl.,  point  2):  "In  an  action  of 
unlawful  detainer  by  a  landlord  against  a 
tenant  the  tenant  cannot  deny  the  land- 
lord's title." 

Counsel  for  defendant  rely  particularly 
upon. said  case  of  Willison  v.  Watkins,  and 
ask  the  especial  attention  of  this  court  to 
that  case,  in  support  of  their  position.  In 
this  case.  Justice  Baldwin,  after  stating  the 
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ru]e  of  estoppel  precluding  tbe  tenant  from 
oontrovertlng  the  landlord's  title,  and  creat- 
ing, because  of  the  hardship  of  that  case,  the 
exception  relied  upon  by  plaintiff  in  error, 
at  page  53  of  3  Pet  (7  Im  Ed.  506),  says:  "In 
the  case  In  1  Nott  &  McG.  374,  the  court  de- 
cide that,  where  a  defendant  enters  under  a 
plaintiff,  he  shall  not  dispute  his  title  while 
he  remains  In  possession,  and  that  he  must 
first  give  up  his  possession,  and  bring  his 
suit  to  try  titles.  To  the  correctness  of  this 
principle  we  yield  our  assent,  not  as  one  pro- 
fessing to  be  peculiar  to  South  Carolina,  but 
as  a  rule  of  the  common  law  applicable  to 
the  cases  of  fiduciary  possession  before  no- 
ticed. It  is  laid  down  as  a  general  rule,  em- 
bracing, in  terms,  tenants  in  common,  trus- 
tees, mortgagees,  and  lessees,  but  disallow- 
ing none  of  the  exceptions  or  limitations 
which  qualify  It,  and  exclude  from  its  op* 
eratlon  all  cases  where  the  possession  has 
become  adverse,  where  the  party  entitled  to 
it  does  not  enter  or  sue  within  the  time  of 
the  statute  of  limitations,  or  give  any  good 
reason  for  his  delay,  leaving  the  rule  in  full 
force  wherever  the  suit  is  brought  within 
the  time  prescribed  by  law."  In  that  case 
the  statute  of  limitations  was  five  years,  and, 
as  stated  in  the  syllabus,  the  act  of  limita- 
tions had  run  out  four  times  before  the  land- 
lord had  done  any  act  to  assert  his  right  to 
tbe  land,  and  as  the  court  said  at  page  49 
of  3  Pet  (7  L.  Ed.  596):  "No  injury  can  be 
done  the  landlord,  unless  by  his  own  laches. 
If  he  sues  within  the  period  of  the  act  of 
limitations,  he  must  recover.  If  he  suffer 
the  time  to  pass  without  suit.  It  is  but  the 
common  case  of  any  other  party  who  loses 
his  right  by  negligence  and  loss  of  time." 
There  was  no  time  lost  In  the  case  at  bar. 
The  suit  was  brought  within  the  same  month 
in  which  the  lease  of  the  defendant  expired, 
and  the  acceptance  of  a  lease  by  the  defend- 
ant Davis  under  the  adverse  title  of  Ashby 
et  al.  At  the  next  succeeding  term  of  the 
United  States  Supreme  Court,  after  the  de- 
cision of  the  case  of  Willlson  v.  Watkins, 
Justice  Baldwin,  delivering  the  opinion  of 
the  court  in  Peyton  v.  Stith,  6  Pet  485,  8  L. 
Ed.  200,  referring  to  his  former  opinion,  says: 
"In  the  case  of  Willlson  v.  Watkins,  3  Pet 
44  [7  U  Ed.  596],  decided  at  the  last  term, 
this  court  considered  and  declared  the  law 
to  be  settled  that  a  purchase  by  a  tenant  of 
an  adverse  title,  claiming  under  or  attorn- 
ing to  it  or  any  other  disclaimer  of  tenure 
with  the  knowledge  of  the  landlord,  was  a 
forfeiture  of  his  term;  that  his  possession 
became  so  far  adverse  that  the  act  of  lim- 
itations could  begin  to  run  In  his  favor  from 
the  time  of  such  forfeiture,  and  the  land- 
lord could  sustain  ejectment  against  him, 
without  notice  to  quit,  at  any  time  before 
the  period  prescribed  by  the  statute  had  ex- 
pired, by  the  mere  force  of  the  tenure,  with- 
out any  other  evidence  than  the  proof  of  the 
tenancy;  but  that  the  tenant  could  in  no 
case  contest  the  right  of  his  landlord  to  pos- 


session, or  defend  himself  by  any  dalm  or 
title  adverse  to-  him,  during  the  time  which 
the  statute  has  to  run.  If  the  landlord  suf- 
fers it  to  run  out  without  making  an  entry 
or  bringing  a  suit  each  party  may  stand  up- 
on their  right,  but  until  then  the  possession 
of  the  tenant  is  the  possession  of  the  land- 
lord. Tested  by  these  principles,  the  pur- 
chase from  Phillips  In  1814  can  have  no  ef- 
fect on  the  merits  of  this  case.  Though  the 
possession  of  Stlth  became  from  that  time 
adverse  for  jthese  specified  purposes,  it  re- 
mained fiduciary  for  all  others.  He  could 
not  assert  an  adversary  title  without  surren- 
dering possession.  The  law  recognizes  him 
as  having  no  rights  of  property  In  the  lands, 
unless  such  as  grow  out  of  his  tenure.  His 
title  must  remain  dormant  while  he  retains 
possession  for  a  less  term  than  prescribed  by 
law.  It  may  become  active  whenever  he 
abandons  the  possession  or  it  is  protected  by 
the  limitation."  Wild's  Iiessee  v.  Serpell, 
10  Grat  405. 

The  overwhelming  weight  of  authorities 
sustains  the  proposition  that  a  tenant  taking 
possession  of  land  under  any  person  is  not  at 
liberty  to  question  the  title  of  the  person 
under  whom  he  holds,  or  to  attorn  to  a  third 
person.  The  action  of  unlawful  detainer  is 
a  purely  possessory  action,  and  does  not  go 
to  the  title.  It  matters  not  to  the  tenant 
how  the  landlord  came  In  possession.  A^ter 
accepting  the  possession  under  him  he  can- 
not question  his  title,  and  has  no  right  to 
collude  with  persons  out  of  possession  in  or- 
der to  defeat  the  possession  of  his  land- 
lord. As  is  well  said  in  Simmons  v.  Bobert- 
son,  supra,  at  page  54,.  "If  such  sharp  prac- 
tice was  tolerated  by  courts  of  Justice,  this 
important  possessory  action  would  be  worth- 
less." The  facts  In  the  case  show — ^indeed, 
it  appears  in  the  petition  for  writ  of  error 
in  this  case — that  "the  plaintiff  claimed  ti- 
tle to  a  tract  of  land  in  said  county,  and  in 
May,  1902,  rented  a  portion  of  said  land  to 
the  petitioner  from  that  date  until  the  1st 
day  of  March,  1903.  After  this  rental,  W.  L. 
Ashby,  E.  T.  Crawford,  and  D.  G.  Courtney 
acquired  title  to  a  tract  of  land,  the  lines  of 
which  latter  tract  covered  the  lands  rented 
by  your  petitioner  from  said  Stover";  and 
it  states  that  after  the  expiration  of  petition- 
er's lease  with  Stover  he  took  a  lease  from 
said  parties,  and  notified  Stover  of  the  fact 
that  he  was  occupying  said  land  as  an  agent 
of  the  other  parties;  claiming  that  at  the 
termination  of  his  lease  with  Stover  he  could 
thus  turn  over  the  possession  to  the  claim- 
ants of  the  hostile  title.  As  has  been  shown, 
the  relation  of  landlord  and  tenant  did  not 
cease  to  exist  at  the  end  of  the  time  for 
which  he  had  leased.  If  he  remained  in  pos- 
session after  that  tlme^  it  was  the  proyince 
of  the  plaintiff  to  treat  him  as  a  tenant  or 
as  a  trespasser,  at  his  option,  in  case  he 
claimed  to  be  holding  adversely  and  under 
a  hostile  title.  Section  211,  c.  50,  Code  1899, 
provides:  "If  any  forcible  or  unlawful  entry 
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be  made  upon  land,  or  if,  when  the  entry 
was  lawful,  the  tenant  detain  possession  of 
land  after  his  right  has  expired,  without  the 
consent  of  hlni  who  is  entitled  to  the  posses- 
sion, the  party  so  turned  out  of  the  posses- 
sion, no  matter  what  right  or  title  he  had 
thereto,  or  the  party  against  whom  such  pos- 
session is  unlawfully  detained,  may  com- 
mence suit  to  obtain  possession  of  the  land 
and  damages  for  its  detention,  within  two 
years  after  the  cause  of  action  accrues,  be- 
fore any  Justice  of  the  county  in  which  such 
land  or  the  greater  part  thereof  is  situated.** 
This  section  is  too  plain  to  be  misunderstood 
— ^that  the  action  is  simply  for  the  posses- 
sion to  which  the  plaintiff  is  entitled,  and  is 
entirely  Independent  of  the  title  to  the  land. 
And  section  217  specifically  provides  that  the 
judgment  in  such  suit  '*shall  not  bar  any 
subsequent  action  of  ejectment  brought  by 
either  party.*'  In  a  long  line  of  decisions  it 
has  become  a  settled  rule  in  this  state  that 
after  the  termination  of  a  lease  the  landlord, 
at  his  election,  may  treat  the  tenancy  as  one 
at  sufferance,  or  the  holding  over  as  a  tres- 
pass, and  In  either  case  the  tenant  in  an  ac- 
tion for  possession  is  estopped  to  dispute  the 
title  of  his  landlord  within  the  period  of  the 
statute  of  limitations. 

There  is  no  error  in  the  Judgment  of  the 
circuit  court,  and  the  same  is  affirmed. 


(57  W.  Va.  157) 

ROBINSON  et  al.  t.  BDGBLL  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  14,  1905.) 

INJUNCTIONS— HESTBICnONS  IN   DEED— EN- 

TOBOElfENT. 

1.  Ck>artB  of  equity  will  enforce  by  Injanction 
nei[atlve  covenants  and  clauses  in  deeds,  re- 
stricting the  use  of  real  estate,  though  they  do 
not,  in  law,  constitute  easements  or  covenants 
running  with  the  land;  but  the  Jurisdiction  is 
discretionary,  and  is  governed  by  the  principles 
applicable  to  the  enforcement  of  specific  per- 
formance of  contracts. 

2.  Equity  will  not  enforce  such  a  covenant  If 
it  appears  that,  since  the  conveyance  was  made, 
the  general  conditions  and  surroundings  of  the 
property,  continuation  of  which  was  contem- 
plated hy  the  parties,  have  been  so  changed, 
otherwise  than  by  the  act  of  the  covenantor,  as 
to  render  the  enforcement  of  the  covenant  in- 
equitable and  burdensome  to  him,  and  defeat  the 
purpose  of  the  restriction.  But  conditions  exist- 
ing at  the  time  of  the  conveyance  will  not.  In 
the  absence  of  fraud  or  other  vitiating  element* 
constitute  ground  of  defense  to  such  suit. 

8.  Permanent  restrictions  upon  the  use  of  real 
estate  being  contrary  to  the  policy  of  the  law, 
courts  of  equity,'  in  enforcing  compliance  with 
res^ctive  covenants,  limit  the  decree  by  the 
duration  of  the  conditions  and  relations  which 
form  th6  basis  of  the  equity  calling  for  such 
enforcement 

(Syllabus  by  the  Ck)urt) 

Appeal  from  Circuit  Court,  Wetzel  Coun- 
ty; M.  H.  Willis,  Judge. 

Bill  by  li.  G.  Robinson  and  others  against 
C.  W.  Edgell  and  others.  From  a  Judgment 
dismissing  the  bil]»  plaintiffs  appeal.  Be- 
rersed. 


B.  L.  Robinson,  J.  H.  Strlckling,  Hunt  & 
Staples,  and  Henry  M.  Russell,  for  appel- 
lants. Sperry  &  Sperry  and  John  Bassell, 
for  appellees. 

POFFBNBARGER,  J.  The  circuit  court 
of  Wetael  county  having  dissolved  the  in- 
junction and  dismissed  the  bill,  upon  a  full 
hearing,  in  a  suit  brought  to  enforce  by  in- 
junction a  negative  covenant  in  a  deed,  re- 
stricting the  use  of  the  property  thereby  con- 
veyed, the  plaintiffs^  grantors  in  the  deed, 
have  appealed. 

The  property  involved  is  a  lot  about  dO  by 
80  feet,  at  a  point  in  an  oil  region  of  Wetzel 
county,  on  the  West  Virginia  Short  Line 
Railroad,  at  a  station  called  Robinson.  It 
was  conveyed  on  the  28th  day  of  May,  1903, 
by  L.  G.  Robinson  and  J.  S.  Robinson  to  C. 
W.  Edgell  for  and  in  consideration  of  $900. 
The  restrictive  clause  involved  reads  as 
follows:  *This  writing  prohibits  the  sale 
of  intoxicating  liiquors  in  any  manner  what- 
ever on  the  premises  hereby  conveyed,  and 
this  is  a  part  of  the  consideration.*'  The 
lot  was  a  part  of  an  estate,  containing  about 
70  acres,  which  had  been  purchased  by  the 
Robinsons  from  the  heirs  of  one  Talkington. 
Talkington  had  left  a  widow  and  some  chil- 
dren. Under  a  purchase,  lease,  or  license 
from  the  widow,  a  man  by  the  name  of  Ice, 
at  the  time  of  the  purchase  by  the  Robin- 
sons, had  a  building  on  part  of  the  land,  in 
which  he  was  conducting  a  retail  liquor  busi- 
ness. On  the  same  day  on  which  the  con- 
veyance was  made  to  Edgell,  the  house  in 
which  Ice  was  doing  business  and  the  lot 
of  ground  on  which  it  stood  were  conveyed 
to  Emma  M.  Ice,  A.  B.  Ice,  and  James  Ice, 
by  a  deed  which  contains  no  clause  restrict- 
ing the  use  of  the  property,  and  the  business 
then  being  conducted  on  the  premises  was 
continued.  This  lot  and  the  lot  conveyed  to 
Edgell  adjoined  each  other.  The  Robin- 
sons still  retained  the  larger  portion  of  the 
land  purchased  from  the  Talkington  heirs, 
and  sold  some  additional  lots  out  of  it,  both 
before  and  after  the  conveyance  to  Edgell; 
and  in  all  the  deeds,  except  the  one  executed 
to  Ice,  there  are  clauses  prohibiting  the  sale 
of  liquors  on  the  lots.  They  Justify  the  ex- 
ception in  that  instance  on  the  ground  that 
the  grantees  in  that  deed  had  an  interest  in 
the  land,  as  assignees  of  the  dower  interest, 
in  consequence  of  which  there  was  a  com- 
promise or  adjustment  under  which  the  Ices 
obtained  their  lot  without  any  restriction 
upon  its  use.  Edgell  erected  a  building  on 
the  lot,  and  in  November,  1008,  leased  the 
third-story  room  of  the  building  for  the  pe- 
riod of  12  months  to  P.  P.  Higgins,  who,  to- 
gether with  H.  Behrman  and  P.  Crim,  con- 
templated using  the  same  for  saloon  pm> 
poses,  and  prepared  to  open  a  retail  liquor 
business  therein.  Thereupon  the  Robinsons 
brought  this  suit  Edgell  filed  an  answer  to 
the  bill,  setting  up  as  matters  of  defense 
that  the  clause  in  question  had  been  f raudu- 
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leDtly  Inserted  In  his  deed  after  tbe  exeen- 
tioa  and  dellyery  thereof,  and  that  Bobinson 
bad  waived'  the  benefit  of  the  clause  by 
omitting  such  clause  from  the  deed  made  to 
Ice  and  from  other  deeds.  The  allegation 
of  fraudulent  Insertion  of  the  clause  in  Bd- 
geirs  deed  is  not  sustained  by  the  evi- 
dence. As  to  whether  it  had.  been  omitted 
from  certain  deeds,  other  than  the  Ice 
deed,  Is  not  entirely  certain.  If  it  was,  it 
was  afterwards  inserted — ^in  one  instance 
by  consent  of  the  grantee,  and  in  the  other 
without  tbe  grantee's  knowledge.  The  the- 
ory of  the  defense  is  that,  after  the  contract 
to  sell  to  Bdgell  was  made,  the  Robinsons 
and  Ices  conceived  the  idea  of  creating  for 
themselves  a  monopoly  of  the  liquor  traffic 
in  that  village,  and  procured  the  alteration 
of  the  deeds  so  as  to  restrict  from  such  use 
all  of  the  lots  sold  by  the  Robinsons,  except 
the  one  sold  to  the  Ices.  P.  A.  Ice,  by  his 
own  admission  and  the  testimony  of  other 
witnesses,  appears  to  have  been  active  in 
procuring  the  insertion  of  these  restrictive 
clauses  in  the  deeds  made  to  one  P.  B.  Rob- 
inson and  a  firm  known  as  Smith  &  Parrlsh. 
He  also  admits  having  paid  to  one  Morgan, 
the  owner  of  a  tract  of  land  near  the  vil- 
lage^ the  sum  of  $600,  in  consideration  of 
his  agreement  not  to  allow  any  of  his  prop- 
erty to  be  used  for  saloon  purposes.  Having 
the  unrestricted  use  of  Ids  own  property,  the 
insertion  of  the  covenant  against  sales  of 
liquor  in  the  deed  made  to  P.  B.  Robinson 
was  beneficial  to  him,  and,  in  making  inqui- 
ry about  it,  he  was,  no  doubt,  actuated  by 
his  own  interest;  but  the  acceptance,  on 
the  part  of  J.  S.  Robinson  and  L.  G.  Robin- 
son, of  any  proper  service  rendered  by  1dm, 
is  not  inconsistent  with  the  object  which 
they  say  induced  them  to  place  restrictions 
upon  the  use  of  the  other  pTfyperty.  Am  to 
the  Smith  &  Parrlsh  deed,  it  can  only  be 
said  the  clause  is  in  it;  and  no  steps  have 
been  taken  to  eliminate  it,  and  it  has  not 
been  clearly  shown  to  have  been  fraudulent* 
ly  Inserted. 

The  jurisdiction  in  equity  to  enforce  nega- 
tive covenants  restricting  the  use  of  real 
property  is  not  denied.  On  the  omtrary,  it  is 
frankly  admitted*  Such  jurisdiction  is  up- 
held by  the  courts  everywhere.  "Oovenants 
restraining  the  use  of  real  property  afford  an 
instance  of  that  class  of  cases  in  which  equity 
will  charge  the  conscience  of  a  grantee  of 
land  with  an  agreement  relating  to  the  land, 
although  the  agreement  neither  creates  an 
easement,  nor  runs  with  the  land.  The  ju- 
risdiction is  not  confined  to  cases  in  which 
an  action  at  law  can  be  maintained,  and  such 
covenants,  although  not  binding  at  law,  will 
be  enforced  in  equity,  provided  the  person 
into  whose  hands  the  land  passes  has  taken 
it  with  notice  of  the  tK>venants."  U  Qya 
107a  Pomeroy's  Eq.  Jur.  S  1342,  says  such 
oovenants  will  t>e  specifically  enforced  in  eq* 
aity,  by  means  of  an  injunction,  not  only 


between  the  immediate  partlai;  bat  also 
against  subsequoit  purchasers  with  notice, 
even  wlien  the  covenants  are  not  of  tiie  kind 
which  technically  run  with  the  land.  Tlie 
Injunction  in  this  class  of  cases  is  granted 
almost  as  a  matter  of  course  opon  a  breach 
of  the  covenant  The  amount  of  damages, 
and  even  the  fact  that  the  plaintifl  has  sus- 
tained any  pecuniary  damages,  are  wh<^ 
Immat^riaL  To  the  same  effect,  see  Beach 
on  Inj.  I  474.  This  proposition  is  sustained 
by  numerous  decisions  dted  in  support  of  the 
text  above  quoted  and  referred  to. 

The  most  frequent  illustrations  of  the  ap- 
plication of  the  principle  are  found  in  cases 
involving  the  rights  of  parties  holding  by 
conveyance  town  lots,  as  subdivisions  of  a 
tract  of  land,  the  use  of  which  had  been 
limited  by  like  or  similar  clauses  inserted  in 
all  the  deeds  for  the  purpose  of  impressing 
upon  all  the  property  a  certain  character  or 
quality,  such  as  residence  property.  To  the 
end  that  such  property  may  be  the  more 
readily  and  advantageously  sold,  the  use  of 
each  lot  for  trade,  manufacturing,  commer- 
cial, or  bustnesB  purposes  is  prohibited.  Al- 
though the  clause  is  not  a  covenant  to  do  a 
beneficial  act  upon  the  property  of  the  gran- 
tor, so  as  to  directly  annex  to  that  property 
a  benefit,  but,  on  the  contrary,  binds  the  gran- 
tee to  abstain  from  the  doing  upon  his  own 
lot  of  a  certain  act,  a  court  of  equity  looks 
to  the  whole  scheme  as  one  Intended  to  con- 
fer a  benefit  upon  the  property  remaining  in 
the  hands  of  the  grantor  after  the  sale  of 
each  lot,  and  passing  by  subsequent  convey- 
ances to  the  grantees  of  other  lots,  as  bene- 
ficial Interests  or  rights  attached  to  th^ 
lots,  and  therefore  enforces  observance  of 
the  provisions  and  restrictions  as  readily  as 
a  court  of  law  would  award  damages  for 
the  breach  of  a  covenant  annexed  to  real 
property  in  such  a  manner  as  to  make  it  a 
covenant  running  with  the  land.  Beach  on 
Inj.  §  474;  Whitney  v.  Union  Ry.  Co.,  11 
Gray,  859,  71  Am.  Dec  715;  Parker  ▼.  Night- 
ingale, 6  Allen,  841,  83  Am.  Dec  632;  Peck 
V.  Conway,  119  Mass.  646;  Smith  v.  Barrle, 
56  Mich.  314,  22_N.  W.  816,  56  Am.  Rep.  391; 
Watrous  v,  Allen,  57  Mich.  862,  24  N.  W.  104, 
58  Am.  Rep.  303;  Hodge  v.  Sloan,  107  N.  Y. 
244,  17  N.  B.  335,  1  Am.  St  Rep.  8ia 

The  right  to  invoke  relief  by  injunction  in 
such  cases  Is  not  absolute,  however.  To  a 
certain  extent,  the^urisdlction  is  discretion- 
ary. It  is  governed  by  the  same  general 
principles  which  control  the*  jurisdiction  to 
compel  specific  performance  of  contracts. 
Where  a  proper  case  for  its  exercise  is.  shown, 
relief  is  granted  as  a  matter  of  course,  but 
if,  under  the  conditions  and  circumstances 
obtaining,  the  granting  of  the  relief  sought 
would  work  injustice  or  be  ineffectual  of 
any  meritorious  result  it  will  be  refused. 
If,  therefore,  the  restrictive  covenants  in 
deeds  conveying  lots  were  made  with  refer- 
ence to  the  continuance  of  existing  genaral 
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conditlODB  of  the  property  and  sarronndlngBv  | 
but  m  the  lapee  of  time  there  has  been  a 
ebange  in  the  character  and  snrroandinga,  so 
aa  to  defeat  the  purposes  of  the  covenanta* 
and  to  render  their  enforcement  an  inequi- 
table, unjust,  and  useless  burden  upon  the 
owner  of  the  lot,  equity  will  refuse  its  aid 
and  leave  the  plaintiff  to  his  remedy  at  law. 
Trustees  v.  Thacher,  87  N.  Y.  811,  41  Am. 
Rep.  365;  Page  v.  Murray,  46  N.  J.  Eq.  331, 
19  AtL  11.  When  such  change  in  conditiona 
la  due  to  the  act  of  the  grantor  or  is  assented 
to  by  him,  equity  will  not  interfere  at  his 
instance.    Page  t.  Murray,  dted. 

Defense  to  this  suit  is  mad^  under  this 
exception  to  the  rule,  founded  upon  the  dis- 
cretionary character  of  the  jurisdiction.  The 
argument  is  that  as  by  the  conveyanoe  to  Ice 
without  any  restriction  upon  the  use  of  the 
lot  the  grantors  by  their  own  act  subjected 
their  adjacent  land,  as  well  as  the  lot  con- 
veyed to  the  defendant  Bdgell,  to  the  very 
Influence  which  they  ostensibly  sought  to 
avert  by  the  insertion  of  the  restrictive 
clause  in  the  BSdgell  deed,  the  enforcement 
of  the  clause  in  the  Edgell  deed  would  be  in- 
equitable and  unproductive  of  any  beneficial 
result  Moreover,  at  the  time  of  the  purchase 
of  the  lands  from  the  Talkington  heirs  they 
were  already  subjected  to  the  oblectionable 
influence,  and  had  in  no  sense  any  special 
character  or  quality  impressed  upon  them. 
Though  all  the  precedents  on  this  subject, 
cited  or  found,  have  presented  cases  in  which 
the  circumstance  or  the  act  of  the  grantor 
which  made  it  inequitable  to  enforce  the  re- 
striction was  subsequent  to  the  date  of  the 
conveyance  in  which  the  restrictive  covenant 
had  been  inserted,  it  la  Insisted  that  the  rela- 
tion in  time  between  the  conveyance  and  the 
matter  relied  upon  to  defeat  enforcement  of 
the  covenant  is  immaterial.  The  defect  In 
this  contention  la  the  fiallure  to  allow  the 
conditions  existing  at  the  time  of  the  convey- 
ance and  the  intent  and  purpose  of  the  gran- 
tor, all  of  which  were  known  to  the  grantee 
and  assented  to  by  him,  any  weight  or  effect 
It  aB9ert8  as  ground  for  relief  from  the  re- 
strictive clause  not  conditions  which  have 
arisen  since  the  contract  was  made,  but  those 
which  were  in  full  view  of  the  parties  at  the 
time  it  was  made,  and  are  deemed  to  have 
been  Included  In  It  Nothing  has  occurred 
since  the  conveyance  which  has  wrought  a 
change  in  conditions.  The  lot  was  taken 
subject  to  known  existing  conditions,  and 
a  stipulation  in  the  deed  prohibiting  a  par- 
ticular use  of  it  T6  permit  the  grantee  to 
prevent  the  operation  of  the  restrictive  clause 
by  setting  up  prior  or  contemporaneous  con- 
ditions  would  enable  him  to  take  advantage 
of  his  own  acts,  rather  than  those  of  the 
grantor.  Unlike  most  Instances  of  the  sub- 
jection of  property  to  limitation  upon  Its  use 
for  a  certain  trade  or  business,  the  lot  Involv- 
ed liere  has  not  the  benefit  of  a  like  restric- 
tion upon  all  adjacent  properly.    It  la  not 


protected  from  the  business  or  Infiuence,  the 
prevention  of  which  Is  the  ostensible  purpose 
of  the  burden  which  has  been  placed  upon  it 
The  equitable  easement  or  servitude,  if  any, 
which  the  grantor  has  annexed  to  his  re- 
maining property  by  imposing  the  burden  of 
restriction  of  use  upon  the  lot  conveyed  to 
Edgell,  Is  partially  defeated  by  the  liberty 
of  full  and  unrestricted  use  of  the  lot  he 
conveyed  to  Ice,  and  the  failure  to  limit  the 
use  of  that  lot  almost  wholly  deprives  Eklgell 
of  any  reciprocal  benefit  from  the  limitation 
to  which  he  has  consented.  This  results, 
however,  from  the  close  proximity  of  his  lot 
to  the  one  on  which  the  saloon  is.  He  has 
the  benefit  of  the  Implied  limitation  upon 
the  use  of  the  grantor's  remaining  lands, 
and  there  may  have  been  a  reduction  in  the 
IMice  of  the  lot,  as  a  further  consideration. 
The  deed  recites  that  the  restriction  Is  a 
part  of  the  consideration,  and  there  la  tes- 
timony tending  to  show  such  reduction.  This 
view  of  the  contract,-  conditions,  and  rela- 
tions of  the  parties,  therefore,  could  only 
raise  a  question  of  adequacy  of  consideration, 
and  courts  will  not  refuse  spedflc  perform- 
ance on  the  ground  of  Inadequacy  unless  It  Is 
BO  great  as  to  shock  the  conscience  and  raise 
a  presumption  of  fraud.  This  the  evidence 
does  not  disclose.  Had  the  conveyance  to 
Ice  followed  that  made  to  Bdgell,  Instead  of 
accompanying  or  preceding  it,  the  latter 
might  well  set  up  against  the  plaintiffs  their 
own  breach  of  the  mutual  arrangement  made 
f6r  the  benefit  of  the  grantee,  as  well  as  that 
of  the  grantors.  This  subsequent  act  would 
be  In  the  nature  of  a  failure  of  considera- 
tion, a  waiver  of  the  easement,  or  a  wrong- 
ful act,  precluding  relief,  under  the  rule  that 
he  who  invokes  the  aid  of  a  court  of  equity 
must  come  with  clean  hands,  and  under  the 
operation  of  the  maxim  that  he  who  seeks 
equity  must  do  equity.  These  principles  can- 
not be  applied  to  prior  or  contemporaneous 
acts  and  conditions  unless  It  be  shown  that 
the  grantor,  by  suppressing  knowledge  and 
information  or  some  other  fraudulent  con- 
duct, has  overreached  the  grantee,  and  taken 
an  unconscionable  advantage,  from  which 
equity  would  grant  relief,  or  because  of 
which  it  would  withhold  its  aid.  Nothing  of 
that  kind  appears  here.  The  saloon  on  the 
adjoining  lot  was  open  and  in  full  blast  when 
the  purchase  was  made.  This  was  sufllclent 
to  put  the  grantee  on  inquiry.  It  was  a  pat- 
ent condition,  to  which  he  made  no  objec- 
tion. He  took  the  deed  subject  to  it,  and 
is  alone  responsible  for  the  situation  of 
which  he  complains. 

That  the  lot  conveyed  to  Bdgell  is  subject 
to  the  effect  of  the  liquor  traffic  conducted 
on  the  adjoining  lot,  and  Its  value  is  thereby 
made  less  than  it  would  be  If  Its  use  were 
not  restricted,  does  not  preclude  an  honest 
and  proper  motive  for  the  Insertion  of  the 
restrictive  clause.  Why  may  a  landowner 
not  exclude  a  certain  class  of  business  from 
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one  portion  of  his  land,  without  forbidding 
it  on  another?  If  he  does  bo,  does  It  not 
necessarily  result  that  portions  lying  next 
to  the  division  line  may  be  in  the  exact  sit* 
nation  in  which  Edgell's  lot  is?  Might  not 
the  same  result  occur,  in  excluding  such  busi- 
ness or  trade  from  the  whole  of  a  tract  of 
land,  as  to  so  much  of  it  as  adjoins  the  lands 
of  others  over  which  the  owner  of  the  tract 
has  no  control?  These  are  inevitable  and 
unavoidable  incidents  to  the  exercise  of  this 
power  of  exclusion.  Hence  they  afford  no 
ground  for  the  claim  that  the  effort  to  ex- 
clude is  futile,  and  the  enforcement  of  the 
covenant  in  this  instance  would  not  effectu- 
ate its  ostensible  purpose.  By  limiting  the 
use  of  the  Ice  lot,  that  purpose  would  have 
had  broader  scope,  and  the  exclusion  would 
have  been  practically  complete,  but  by  their 
contract  the  parties  have  defined  and  fixed 
the  scope  and  determined  the  extent  of  ex- 
clusion, and  no  change  has  occurred  by  which 
it  has  been  wholly  or  partially  defeated,  and 
the  grantor  has  done  nothing  which  justifies 
refusal  of  the  aid  of  the  court 

As  to  the  other  ground  of  defense,  namely, 
that  the  suit  is  only  a  step  in  the  execution 
of  an  arrangement  to  restrain  the  trade  in 
liquors  and  create  a  monopoly  In  the  hands 
of  Ice,  it  is  not  necessary  to  say  more  than 
that  the  evidence  does  not  sustain  it  A.  P. 
Ice  was  active  in  procuring  the  insertion  of 
the  restrictive  clauses  in  the  deeds.  He  paid 
Morgan  $500  as  consideration  for  his  agree- 
ment not  to  allow  the  business  conducted  on 
his  premises,  dendemming,  his  lessee,  and 
Morgan,  his  confederate,  executed  the  $3,000 
injunction  bond  in  this  suit,  as  principal  and 
surety,  respectively;  and  J.  S.  Robinson  al- 
most admits  that  some  of  these  people  have 
indemnified  the  plaintiffs  against  costs  and 
damages  in  the  suit,  but  he  does  not  say  so, 
and  there  is  no  other  evidence  of  it  The 
burden  of  proof  as  to  this  defense  is  on  the 
defendants.  They  must  prove  their  affirma- 
tive matter  of  defense,  and  we  deem  the  evi- 
dence adduced  Insufficient 

Our  conclusion  is  that  the  circuit  court 
erred  in  dissolving  the  Injunction.  Hence 
the  decree  complained  of  must  be  reversed, 
and  the  injunction  will  be  perpetuated,  sub- 
ject to  the  right;  in  the  defendants  and  their 
assigns,  to  have  the  same  hereafter  dissolved 
for  any  sufficient  cause  that  may  be  shown. 
As  has  been  stated,  the  jurisdiction  invoked 
is  purely  equitable  and  discretionary,  and 
its  exercise  will  extend  no  further  than  equi- 
ty, conscience,  and  justice  demand.  There- 
fore the  condition  ts  put  in  the  decree  so  that 
in  the  event  of  such  changes  in  the  future, 
or  such  conduct  on  the  part  of  the  grantor, 
and  those  claiming  under  him,  as  would  make 
the  burden  of  the  restriction  inequitable  and 
oppressive,  the  coercive  power  of  the  court 
may  be  withdrawn,  and  the  parties  left  to 
the  pursuit  of  such  legal  remedies  as  th^ 
may  have.  Winnlpesaukee  Association  ▼• 
Gordon,  63  N.  H.  605,  3  Atl.  426. 


(57  W.  Va.  132) 
NORMILE  et  aL  v.  WHEEI/ING  TRACTION 

CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  14,  1005.) 

ACTION  BY  WIFE— PERSON AI.  INJTJMES— DAM- 
AGES —  EVIDENCE  —  CONTRIBUTOBT  NEGLI- 
OENCE  —  IN8TBUCTI0NS  —  STBEET  BAILBOAD— 
INJUBT  TO  PASSENQEB— VEBDICT— EZCESaiTS 
DAMAGES. 

1.  In  an  action  by  the  wife  for  the  recovery 
of  damages  for  personal  injuries  sustained  by 
her,  she  may  or  may  not,  at  her  election.  Join 
her  husband  as  coplaintiff. 

[Ed,  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Husband  and  Wife,  §§  767,  768,  770.] 

2.  When  the  wife  sustains  personal  injories* 
and  brings  an  action  to  recover  damages  there- 
for, she  may  recover  for  being  prevented  from 
performing  and  transacting  her  necessary  af- 
fairs and  Dusiness  by  her  to  be  performed  and 
transacted,  if  such  prevention  is  the  resalt  of 
the  injuries  for  which  she  sues. 

[Ed.  Note. — For  cases  in  point,  see  voL  26, 
Cent  Dig.  Husband  and  Wife,  9  76&] 

8.  In  an  action  for  personal  injuries,  where, 
as  a  result  of  such  injuries,  a  surgical  operation 
is  necessary  to  be  performed,  evidence  whi<di 
shows  or  tends  to  show  that  such  operation  was 
attended  with  great  difficulty  and  dangers,  and 
that  comparatively  few  physicians  perform  such 
operation,  is  admissible. 

4.  A  plaintiff,  in  an  action  for  damages  for 
an  alleged  negligence  of  another,  is  not  required 
to  exercise  more  care  than  is  usual,  under  sim- 
ilar circumstances,  among  careful  persons  of 
the  class  to  which  said  plaintiff  belongs. 

[Ed.  Note. — For  cases  in  point,  see  voL  87, 
Cent  Dig.  Negligence,  §  92.] 

^.  When  an  action  is  brought  to  recover  dam- 
ages for  personal  injuries  sustained  by  the  plain- 
tiff on  account  of  the  defendant's  negligence,  it 
is  not  error  to  omit  to  instruct  the  Jury  as  to 
the  *  law  of  contributory  negligence  in  an  in- 
struction given  for  the  plaintiff,  when  the  conrt, 
in  giving  the  defendant  s  instructions,  instructs 
the  jury  fully  and  fairly  on  that  point 

6.  It  is  not  error  to  instruct  the  Jury  that  the 
loss  of  childbearing  power  is  an  element  of 
damage  to  be  considered  by  them  in  an  action 
for  persona]  Injuries  sustained  through  the  neg- 
ligence of  the  defendant,  when  such  loss  is  the 
reasonable  and  probable  result  of  such  negligent 
act 

[EM.  Note. — ^For  cases  in  point,  see  voL  15^ 
Cent  Dig.  Damages,  8  235.] 

7.  Where  a  street  car  company  stops  its  cars 
for  the  purpose  of  receiving  passengers,  it  is 
charged  with  the  highest  degree  of  care  to  see 
that  all  passengers  lawfully  entering  its  cars 
get  to  a:  place  of  safety  thereon  before  starting 
its  cars. 

[Ed.  Note. — For  cases  In  point,  see  voL  9^ 
Cent  Dig.  Carriers,  f  1150.] 

8.  A  case  which  was  proper  to  be  submitted 
to  the  jury  on  the  question  as  to  whether  or 
not  the  plaintiff  was  guilty  of  contributory  neg- 
ligence. 

9.  In  an  action  to  recover  damages  for  per- 
sonal injuries,  the  court  will  not  interfere  with 
the  verdict  of  a  jury,  on  the  ground  that  the 
damages  found  are  excessive,  unless  the  finding 
is  BO  manifestly  unjust  as  to  show  partiality, 
prejudice,  or  misapprehension  on  the  part  of 
the  jury. 

(Syllabus  by  the  Court) 

Error  from  Circuit  Court,  Ohio  County; 

Thayer  Melvin,  Judge. 
Action   by    Annie   Normile   and    husband 
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against  the  Wheeling  Traction  Company. 
Judgment  for  plaintiffs,  and  defendant  brings^ 
error.   Affirmed. 

H.  11  Russell  and  Ersklne  &  Allison,  for 
plaintiff  In  error.  Caldwell  &  Caldwell,  for 
defendants  In  error, 

SANDERS,  J.  This  la  an  action  brought 
by  Annie  Normlle  and  Thomas  Normlle,  her 
husband,  against  the  Wheeling  Traction 
Company,  in  the  circuit  court  of  Ohio  coun- 
ty, for  personal  Injuries  sustained  by  the 
female  plaintiff,  which.  It  Is  alleged,  were 
caused  by  the  negligence  of  the  defendant 
company.  There  was  a  rerdlct  and  Judg- 
ment against  the  company  of  $9,150,  to  which 
a  writ  of  error  and  supersedeas  was  awarded. 

The  first  error  complained  of  Is  that  the 
court  Improperly  overruled  the  demurrer  to 
the  amended  declaration.  Counsel  for  the 
defendant  contend  that  the  declaration  la 
bad,  because  the  female  plaintiff  and  her 
husband  are  Joined  therein  as  coplaintiffs, 
and  that  It  unites  two  causes  of  action,  In 
this:  that  In  each  of  the  three  counts  of  the 
declaration  It  is  alleged  that  Annie  Normlle 
was  hurt  In  her  person,  and  that  she  has 
suffered  pain  and  had  become  sick,  "and  by 
means  of  which  she  was  prerented  from  per- 
forming and  transacting  her  necessary  af- 
fairs and  business  by  her  to  be  performed 
and  transacted.*'  There  Is  an  endeavor  to 
assimilate  the  declaration  In  this  case  with 
the  one  which  was  before  the  court  in  the 
case  of  City  of  Wheeling  v.  Trowbridge,  6 
W.  Va.  853,  but,  upon  a  comparison  of  these 
declarations.  It  will  be  found  that  there  Is  a 
vast  difference  between  them.  In  the  Trow- 
bridge Case,  one  count  In  the  declaration  al- 
leged a  case  In  which  the  wife  was  the  meri- 
torious cause  of  action,  and  In  the  other 
count  'fthe  husband  claimed  special  dam- 
ages for  the  loss  of  the  society,  comfort, 
assistance,  etc.,  of  his  wife,  and  for  money 
laid  out  and  expended  by  him  In  and  about 
the  endeavoring  to  heal  and  cure  her." 
Where  the  action  is  brought  by  the  husband 
and  wife  for  a  wrong  to  the  wife,  there  can 
be  no  recovery  for  what  is  special  damage 
to  the  husband.  The  court,  in  its  opinion  in 
the  Trowbridge  Case,  says:  ''The  wife  maji 
join  with  the  husband  when  she  Is  the  meri- 
torious cause  of  action,  and  when  the  right 
of  action  would  survive  to  her  If  the  husband 
died  before  the  amount  of  damages  was  re- 
ceived. But  where  the  husband  alone  is  en- 
titled to  the  damages,  and  In  case  of  his 
death  they  would  go  to  the  personal  repre- 
sentative, then  .the  husband  should  sue 
alone."  The  loss  of  the  society,  comfort, 
and  assistance  of  the  wife,  and  money  ex- 
pended by  the  husband  in  endeavoring  to 
heal  her,  could  alone  be  sued  for  by  the  hus- 
band; but  very  different  Is  the  declaration  in 
the  case  before  us.  There  la  no  claim  made 
by  the  husband  for  damages,  and  the  allega- 
tion therein  contained,  ''and  by  means  of 
which  she  was  prevented  from  performing 


and  transacting  her  necessary  affairs  and 
business  by  her  to  be  performed  and  trans- ' 
acted,"  is  not  an  element  of  damage  for 
which  the  husband  alone  could  sue;  but  if  so 
at  the  time  of  the  decision  of  the  Trowbridge 
Case,  certainly  not  so  now,  because,  at  com- 
mon law,  and  when  that  case  was  decided, 
and  until  the  act  of  the  Legislature  of  1891, 
p.  828^  c.  109,  S  H  the  earnings  of  the  wife 
during  coverture  were  the  property  of  her 
husband,  but  by  the  said  act  of  1891  the 
common-law  rule  was  abrogated,  so  that  now 
the  earnings  of  the  wife,  and  any  and  all 
property  purchased  by  her  with  the  proceeds 
of  said  earnings,  are  her  sole  and  separate 
property,  so  that  her  business  affairs  and 
transactions,  and  whatever  might  result  from 
them,  does  not  belong  to  her  husband,  and 
if  she  is  Interfered  with  in  her  business 
transactions,  and  for  that  reason  unable  to 
earn  what  she  otherwise  would  have  earned, 
the  damage  is  personal  to  her,  and  such  dam- 
ages can  be  recovered  by  her  in  an  action 
alone,  or  Jointly  with  her  husband. . 

The  other  reason  assigned  why  the  demur- 
rer should  have  been  sustained  is  that  It  was 
Improper  to  Join  the  husband  and  wife  as 
coplaintiffs.  At  common  law  the  action  to 
recover  damages  for  personal  injuries  to  the 
wife  must  be  brought  in  the  names  of  the 
husband  and  wife  Jointly,  the  cause  of  action 
being  In  the  wife,  and  surviving  to  her  in 
case  of  the  death  of  the  husband;  but  this 
common-law  rule  has  in  a  large  measure 
been  abrogated  by  the  various  married  wo- 
man's acts.  A  married  woman  Is  allowed  to 
sue  In  her  own  name  to  recover  damages  for 
personal  injuries  to  herself,  where  the 
ground  of  the  action  Is  her  Injiiry  and  suf- 
fering; and  also  the  same  rule  applies  in  ac- 
tions concerning  her  separate  property;  but 
in  a  few  of  the  states  the  common-law  rule 
in  this  respect  has  not  been  altered,  and  the 
wife  is  still  required  to  Join  her  husband  as 
coplalntiff.  And,  In  most  of  the  states  where 
the  common-law  rule  has  been  abrogated  by 
permitting  the  wife  to  sue  alone  for  personal 
injuries,  it  is  held  to  be  imperative,  depriving 
the  husband  of  any  interest  in  the  suit  and 
forbidding  his  Joining  therein,  but  in  many 
of  the  states  the  statute  is  deemed  permis- 
sive, and  merely  allows  the  wife  to  either 
sue  alone  or  Join  her  husband,  at  her  elec- 
tion. Pahner  v.  Davis,  28  N.  Y.  242;  Draper 
V.  Stouvenel,  86  N.  Y.  607;  Whldden  v.  Cole- 
man, 47  N.  H.  297;  Cooper  t.  Alger,  61  N.  H. 
172;  Corcoran  v.  Doll,  82  Cal.  82;  Relnheim- 
er  V.  Carter,  81  Ohio  St  679;  Kennedy  y. 
Williams,  11  Minn.  814  (Gil.  219);  Gee  v. 
Lewis,  20  Ind.  149;  Kramer  v.  Conger,  16 
Iowa,  434;  Nerval  v.  Rice,  2  Wis.  22;  Barr 
V.  White,  22  Md.  269.  But  It  is  the  well-set- 
tled practice  In  this  state,  and  has  been  since 
the  question  was  first  presented  to  our  courts, 
that  the  wife  may  or  may  not,  at  her  elec- 
tion, join  her  husband  with  her  In  an  action 
concerning  her  separate  estate.  City  of 
Wheeling  v.  Trowbridge,  supra;   Wyatt  v. 
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Simpson,  8  W.  Va.  894;  Dimmey  v.  R.  R.  Co^ 
27  W.  Va.  82,  55  Am.  Rep.  292;  Fox  y.  Insur- 
ance Co.,  81  W.  Va.  874,  6  S.  E.  929;  Robin- 
son T.  Woodford,  87  W.  Va.  877,  16  S.  K. 
602;  Mathews  v.  Greer,  21  W.  Ya.  694;  Mo- 
Kenzle  t.  R.  R.  Co.,  27  W.  Ya.  806. 

But  It  is  contended  that  the  rulings  in 
this  state  permitting  the  joining  of  husband 
and  wife  were  made  prior  to  the  reyision  of 
the  married  woman's  act  (chapter  66,  Code; 
Acts  1893,  p.  6,  c.  8).  This  is  true  as  to  the 
cases  aboye  cited,  but  the  case  of  Clay  et  uz. 
y.  City  of  Albans,  43  W.  Ya.  539,  27  S.  E.  868, 
64  Am.  St  Rep.  883,  was  decided  since  said 
act  of  1893,  but,  as  counsel  says,  no  refer* 
ence  was  made  in  that  case  to  said  act,  and 
for  the  yery  reason,  likely,  that  the  court 
did  not  regard  it  as  making  any  change  in  the 
rule.  There  is  nothing  in  this  statute  that 
changes  the  rule  that  the  wife  may  or  may 
not,  at  her  election,  join  with  her  husband  in 
an  action  for  personal  injuries  sustained  by 
her,  and,  eyen  if  it  should  be  doubtful  as  to 
what  construction  ought  to  be  giyen  to  it 
now,  the  court  would  giye  it  that  construction 
which  makes  it  permissiye  rather  than  im* 
peratiye,  and  thereby  leaye  unchanged  the 
practice  which  is  so  well  settled,  especially 
when,  by  doing  so,  no  injury  therefrom  can 
result  to  the  defendant  The  declaration  be- 
ing good,  the  court  committed  no  error  in 
oyerruling  the  demurrer. 

In  order  to  deal  properly  with  the  other 
assignments  of  error,  it  will  be  necessary  to 
giye  a  statement  of  the  facts  as  they  appear 
from  the  record.  The  female  plaintifl,  An« 
nie  Normile,  who  liyed  at  67  Thirty-Third 
street,  in  the  city  of  Wheeling,  on  the  27th 
day  of  December,  1902,  started  from  the 
home  of  her  mother,  at  2310  Market  street, 
where  she  had  been  .yisiting  that  day,  to  re- 
turn home.  She  had  with  her  a  bundle  con- 
taining a  loaf  of  bread,  which  she  carried 
in  her  left  arm,  and  a  basket  containing  a 
few  bottles,  canned  goods,  etc,  which  she 
carried  on  the  other  arm.  She  stopped  at 
the  comer  of  Twenty-Third  and  Main  streets 
to  take  passage  on  one  of  the  cars  of  the  de- 
fendant company.  At  that  point  she  met 
Lloyd  Kyle  and  his  wife,  with  a  baby  which 
Kyle  was  carrying  In  his  arms,  who  were 
waiting  at  the  same  place  for  the  car.  Short- 
ly after  she  reach/Bd  that  point  the  car  came^ 
and  stopped  for  the  purpose  of  receiying 
passengers,  the  conductor  not  being  on  the 
platform,  at  the  rear  end  of  the  car,  where 
passengers  are  supposed  to  enter,  but  re- 
mained in  the  car,  about  the  middle  thereof. 
Kyle  helped  hia  wife  on  the  car,  and  she 
opened  the  door  and  went  in.  Kyle,  with 
his  baby  in  his  arms,  got  upon  the  platform 
himself;  Mrs.  Normile  attempted  to  follow 
him;  and  when  she  stepped-  with  one  foot 
upon  the  step  of  the  car,  and  after  haying 
raised  the  other  from  the  ground  in  an  at* 
tempt  to  step  upon  the  car,  the  conductor 
fang  the  bell  to  giye  the  signal  for  the  car 
to  start    At  the  sound  of  the  bell,  Annie 


Normile  dropped  her  basket  on  the  platform 
and  caught  the  handle  of  the  car  with  her 
right  hand.  When  the  car  started  it  did  so 
with  a  jerk,  and  threw  her  so  that  her  right 
side  struck  the  end  of  the  car.  Kyle  caught 
hold  of  her,  but,  still  haying  the  baby  in  his 
arms,  his  hold  gaye  way,  and,  after  being 
dragged  about  80  feet,  with  the  speed  of  the 
car  constantly  increasing,  Annie  Normile  f^ 
to  the  ground.  As  Kyle  caught  hold  of  Mrs. 
Normile,  he  called  twice  to  the  conductor  to 
stop  the  car,  and  after  she  fell  he  opened  the 
door  and  told  the  conductor  to  pull  the  bell 
for  the  car  to  stop.  When  the  car  was  stop- 
ped the  conductor  went  back,  met  Birs.  Nor- 
mile, and  assisted  her  into  the  car.  The  ac- 
cident occurred  on  Saturday  night,  and  short- 
ly after  Mrs.  Normile  boarded  the  car  she  be- 
gan to  feel  sick,  and  continued  to  grow  worse 
until  on  the  following  Monday  morning  she 
went  to  Dr.  Haskins,  a  physician,  who  pre- 
scribed for  her,  and  the  treatment  of  the 
physician  not  haying  relieyed  her  suffering, 
and  continuing  to  suffer,  in  about  a  wedt  she 
went  to  see  him  the  second  time.  He  made 
some  ezt^nal  examinations  and  made  some 
applications  of  plasters,  and  she,  not  improy- 
ing  from  this  treatment,  shortly  afterwards 
returned,  and  on  the  third  yisit  the  physician 
decided  that  an  internal  examination  was 
necessary,  but,  for  some  reason,  at  that  time 
Mrs.  Normile  was  not  willing  to  be  exam- 
ined, and  the  physician  says  that  he  thought 
it  was  because  she  was  menstruating;  but  in 
a  few  days  she  returned  and  the  examination 
was  made,  which  showed  that  an  operation 
would  be  necessary,  and  Mrs.  Normile  after^ 
wards  went  to  the  hospital  of  Dr.  Haskins, 
where,  on  the  24th  of  February,  there  was 
performed  upon  her  the  operation  called  "lap- 
arotomy." She  remained  in  the  hospital  for 
a  period  of  fiye  weeks  after  the  operation 
was  performed,  at  the  end  of  which  time 
she  returned  home;  this  operation  being  a 
yery  seyere  and  dangerous  one,  and  one 
which  comparatiyely  few  physicians  will  per- 
form. At  the  time  of  the  accident,  Mrs.  Nor- 
mile was  23  years  old,  and  up  to  that  time 
bad  always  been  a  strong,  healthy  woman; 
had  always  helped  to  do  the  housework  at 
home,  and,  at  the  time  of  the  accident,  was 
doing  her  own  woiic,  as  well  as  washing  for 
herself  and  husband.  After  the  accident 
and  before  the  operation,  she  was  not  able  to 
do  any  work,  and  since  the  operation  she  has 
not  been  able  to  do  any  work  of  any  conse- 
quence, and,  as  a  result  of  the  operation,  she 
has  lost  the  power  of  bearing  offspring.  Dr. 
Haskins,  In  his  eryidence,  states  that  he  could 
not  state  positiyely  that  the  operation  was 
made  necessary  as  a  result  of  the  accident 
but  he  stated  that  Such  injuries  as  she  re- 
ceiyed  would  in  all  probability  result  in  such 
an  operation  b^ng  necessary. 

The  next  assignment  of  error  is  that  the 
court  erred  in  oyerruling  the  objection  of  the 
defendant  to  certain  testimony  of  the  witness 
Dr.  E[askins.    Upon  tbs  subject  of  Che  oper- 
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atSon  of  Itparotomy  whidi  i^as  performed 
Dpon  the  femalo  plaiiitiff»  her  couDsel,  in  en* 
deavoring  to  show  the  dangers  Incident  to 
such  an  operation,  and  the  gravity  of  it,  and 
the  akiU  reqnifed  to  perform  it,  asked  the 
witness  certain  questions,  which,  together 
with  the  answers,  are  as  follows:  *'Q.  Is  lap* 
arotomy  a  specific  hranch  of  snrgery?  A. 
Well,  yes;  yes,  it  is.  Of  course,  you  do  that 
and  do  general  surgery  too,  but  at  the  same 
time  it  is  a  special  branch  of  surgery.  A  man 
might  be  able  to  amputate  a  leg  very  well, 
and  do  what  we  speak  of  as  'gross  surgery,' 
such  as  amputations,  and  not  be  capable  of 
performing  laparotomy  for  lack  of  ezperi" 
ence  and  attention  to  that  particular  branch 
of  surgery.  Q.  State  whether  or  not  all 
physicians  who  have  studied  surgery  perform 
that  operation,  or  refuse  to  perform  it  A. 
Oh,  there  are  oomparatlyely  J^ew  men  that 
perform  these  operations;  comparatively  few. 
Q.  Why?  A.  Perhaps  they  don't  have  a 
taste  for  it;  pertiaps  they  haven't  the  back* 
bone  to  tackle  it  in  the  first  place — I  don't 
know.^  In  the  first  place,  the  record  shows 
no  objection  to  the  questions,  but,  after  all  of 
the  questions  were  propounded  and  the  an- 
swers given,  the  defendant's  counsel  entered 
an  objection,  but  it  does  not  appear  what 
questions  were  objected  to.  While  we  can 
infer  that  the  objection  was  intended  to  refer 
to  the  evidence  complained  of,  yet,  in  order 
to  get  the  benefit  of  the  ruling  of  the  court, 
It  must  affirmatively  appear  what  evidence 
vras  objected  to.  But  if  there  had  been  an 
objection  to  the  evidence,  it  should  not  have 
been  sustained,  because  the  evidence  shows 
that  the  operation  which  was  performed 
upon  the  female  plaintilf  was  attended  with 
great  difficulty  and  dangers,  and  that  com- 
X>aratively  few  physicians  perform  such  op- 
eration, which  would  thereby  increase  the 
eiEpense  of  securing  a  physician  to  do  the 
work,  and,  this  being  an  element  of  damages 
which  the  plaintiff  would  be  entitled  to  re- 
cover, it  alone  makes  the  evidence  admissible. 
Then,  again,  to  show  that  it  was  such  an 
operation  that  but  very  few  physicians  would 
perform  goes  to  show  the  difficulties  which 
attend  its  performance,  and  the  gravity  of  it, 
which  would  also  make  the  evidence  admis- 
sible. 

At  the  request  of  the  plaintiff,  and  over  the 
objection  of  the  defendant,  the  court  gave  to 
the  jury  two  instructions,  which  constitute 
the  next  assignment  of  error. 

"Instruction  No.  1.  The  court  instructs  the 
jmy  that  to  escape  the  responsibility  of  con- 
tributory negligence^  a  plaintiff,  in  an  action 
for  damages  for  an  alleged  negligence  of  an- 
other, is  not  required  to  exercise  more  care 
than  is  usual  under  similar  circumstances 
among  careful  persons  of  the  class  to  which 
such  plaintiff  belongs." 

There  is  no  objection  pointed  out  to  this 
instruction,  and  it  seems  to  have  been  taken 
from  the  case  of  Dimmey  v.  Bailway  Co., 
27  W.  Va.  82,  66  Am.  Bep.  292,  bi  which  the 


court  gave  to  the  jury  an  instruction  in  sub- 
stantially the  same  language,  and  also  the 
court  laid  dovm  the  law  in  that  case  to  be: 
"To  escape  the  responsibility  of  contributory 
negligence,  the  plaintiff  is  not  required  to 
exercise  more  care  than  is  usual  under  sim- 
ilar circumstances  among  careful  persons  of 
the  class  to  which  he  belongs."  We  think 
this  Instruction  correctly  propounds  the  law 
applicable  to  this  case.  All  persons  are  not 
chargeable  with  the  same  degree  of  care^  and 
the  jury,  in  passing  upon  the  care  that  the 
plaintiff  should  exercise  at  the  time  of  the 
accident,  had  the  right  to  consider  the  class 
to  which  she  belonged,  and  had  a  right  to 
take  into  consideration  all  the  circumstances 
surrounding  the  accident,  as  they  would  ap- 
pear to  a  person  of  her  class. 

"Instruction  No.  2.  The  court  instructs  the 
jury  that  if  under  the  evidence  they  find  the 
defendant  guilty  as  in  the  amended  declara- 
tion alleged,  then,  in  estimating  the  damage 
of  the  plaintiffs,  they  have  the  right  to  take 
into  consideration  the  personal  injuries  In- 
flicted up<m  the  plaintiff  Annie  Normile,  in 
c(msequence  of  the  defendant's  ■  wrongful 
acts,  if  any  such  Injuries  are  proved,  and 
the  pain  and  suffering,  both  mental  and 
physical,  undergone  by  her  in  consequence 
of  such  injurlci,  if  such  pain  and  suffering 
have  been  proved;  and  if  they  further  be- 
lieve from  the  evidence  that  the  said  injuries 
are  permanent,  and  that  they  Include  an  in- 
ability to  have  any  child  or  children,  these 
facts  may  also  be  Included  in  their  estimate, 
if  they  further  believe  from  the  evidence  that 
such  permanent  injury,  including  such  In- 
ability, resulted  from  such  wrongful  acts." 

The  defendant  urges  two  reasons  why  it 
was  error  to  give  this  instruction.  One  is 
that  it  wholly  eliminates  the  question  of  con- 
tributory negligence,  and  the  other  is  that 
it  Instructed  the  jury  that  they  might  con- 
sider a  feature  of  the  Injury  which  should 
not  have  been  included  in  the  jury's  finding. 
Taking  it  that  counsel  for  the  defendant  is 
right  in  saying  that  the  question  of  contrib- 
utory negligence  is  eliminated  by  giving  this 
instruction,  and  that  it  should  have  presented 
that  question  to  the  jury,  still,  under  the  re- 
peated decisions  of  this  court,  it  is  not  error 
when  the  jury  was  fully  and  fairly  instructed 
upon  the  question  of  contributory  negligence 
in  other  instructions.  In  the  Instructions 
given  for  the  defendant  the  question  of  con- 
tributory negligence  was  clearly  presented  to 
the  jury,  and  it  was  the  duty  of  the  jury,  in 
deciding  the  case,  to  take  the  Instructions 
as  given,  both  for  the  plaintiff  and  defend- 
ant, and  if  the  instructions,  taken  and  read 
together,  instruct  the  jury  correctly  as  to 
the  law  of  the  case,  there  is  no  error. 

Did  the  court,  in  this  instruction,  tell  the 
jury  that  they  might  consider  a  feature  of 
the  injury  which  should  not  have  been  in- 
cluded in  their  finding?  This  contention  is 
based  upon  the  part  of  the  instruction  which 
tells  the  jury,  "if  they  further  believe  from 
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the  evidence  that  the  said  injuries  are  per- 
manent, and  that  they  include  an  inabilitjr  to 
have  any  child  or  children,  these  facts  may 
also  be  included  in  their  estimate,  if  they 
further  believe  from  the  evidence  that  such 
permanent  injury,  including  such  inability, 
resulted  from  such  wrongful  acts,'*  and  in 
support  of  this  position  the  case  of  Peters 
V.  Johnson,  50  W.  Va.  644,  41  S.  B.  190,  57 
L.  B.  A.  428,  88  Am.  St  Rep.  909,  is  cited« 
and  in  which  the  rule  was  definitely  stated 
that  the  damages  which  may  be  recovered 
are  such,  and  only  such,  as  are  the  reason- 
able and  probable  consequence  of  the  defend- 
ant's act  The  loss  of  the  power  of  child- 
bearing  is  certainly  an  element  of  damage 
to  be  taken  into  consideration  by  the  Jury, 
as  much  so  as  an  injury  to  any  othw  part 
of  the  human  body,  and  the  question  as  to 
whether  or  not  the  injury  is  the  reasonable 
and  probable  consequence  of  the  negligent 
act  is  a  question  of  fact  for  the  jury.  It 
was  for  them  to  say  whether  or  not  the  op- 
eration of  laparotomy  was  made  necessary 
by  reason  of  the  accident,  and,  if  so,  was  the 
loss  of  childbearing  the  reasonable  and  prob- 
able consequence  of  such  negligent  act  In 
the  case  of  Denver  &  Rio  Grande  R.  R.  Co.  v. 
Harris,  122  U.  a  597,  7  Sup.  Ct  1286,  30  L. 
Ed.  1146,  it  is  held:  "Thus,  when  one  of  the 
direct  consequences  of  a  wound  was  the  loss 
of  the  power  to  have  offspring,  evidence  of 
that  fact  was  admissible,  though  the  dec- 
laration did  not  directly  designate  that  con- 
sequence." Ck>mplaint  is  made  that  the  jury 
should  have  been  told  in  the  instruction  that 
such  damages  could  not  be  properly  included 
in  their  estimate  unless  the  evidence  showed 
that  the  injury  in  question  was  the  reason- 
able and  probable  consequence  of  the  de- 
fendant's negligence.  While  this  instruction 
does  not  ^^^  express  terms,  so  instruct  the 
Jury,  yet  the  language  used  in  the  instruc- 
tion is  sufilcient  to  guide  the  jury  to  a  proper 
conclusion  in  this  respect.  They  are  told 
that  they  can  consider  this  feature  of  the 
injury  if  it  resulted  from  the  wrongful  act 
of  the  defendant — not  that  if  it  is  a  reason- 
able and  probable  consequence  of  the  negli- 
gent act  but  as  a  matter  of  fact  if  the  loss 
of  childbearing  was  the  result  of  the  defend- 
ant's wrongful  act  the  jury  were  told  that 
they  could  consider  this  in  estimating  the 
damages.  For  the  reasons  given,  we  find  no 
fault  with  this  instruction. 

The  remaining  question  to  be  determined 
is  whether  or  not  the  verdict  of  the  jury 
is  supported  by  the  evidence.  The  negli- 
gent act  complained  of  is  that  the  defend- 
ant company  did  not  exercise  due  and  proper 
care  in  the  management  of  its  car  at  the 
time  the  plaintiff  Annie  Normile  attempted 
to  take  passage  thereon.  It  will  be  observed 
from  the  facts  that  at  the  time  the  plaintiff, 
Annie  Normile,  attempted  to  board  the  car, 
and  after  she  had  stepped  upon  one  of  the 
steps  with  her  right  foot  and  while  in  the 
act  of  stepping  up  with  her  left  foot  and 


after  she  bad  raised  it  off  of  the  ground,  tHe 
conductor  gave  a  signal  for  the  car  to  start; 
that  Mrs.  Normile  thereupon  became  ex- 
cited, dropped  her  basket  upon  the  plat- 
form, and  the  sudden  movement  of  the  car 
threw  her  against  the  rear  rail  of  the  land- 
ing. At  that  time  Kyle,  who  had  preceded 
her,  and  who  had  stepped  up  onto  the  plat- 
form, endeavored  to  assist  her,  but  not  be- 
ing able  to  render  her  sufiicient  assistance, 
and  the  speed  of  the  car  constantly  increas- 
ing, his  hold  upon  lier  loosened,  and,  after 
being  dragged  a  considerable  distance,  she 
was  thrown  from  the  car  Into  the  street 
It  is  the  duty  of  a  street  railway  company, 
when  stopping  its  cars  for  the  purpose  of 
the  reception  of  passengers,  to  use  the  high- 
est degree  of  care  to  see  that  those  who  are 
intending  to  take  passage  thereon  have  safe- 
ly boarded  the  cars  before  giving  the  signal 
to  start.  If  the  conductor  In  this  case  had 
been  at  the  proper  place  and  exercised  the 
proper  care,  this  Injury  would  have  been 
avoided;  but  on  the  other  hand.  Instead  of 
being  at  a  place  where  his  duty  called  him, 
and  where  he  could  see  that  all  intending 
passengers  were  safely  on  board  the  car 
before  giving  the  signal  to  start  he  remain- 
ed in  the  car,  and,  before  the  female  plain- 
tiff had  an  opportunity  to  embark,  the  car 
was,  under  his  order,  started.  It  is  no  ex- 
cuse for  the  conductor  that  he  did  not  see 
that  Mrs.  Normile  had  not  safely  boarded  the 
car,  because  the  law  imposes  upon  him  the 
duty  to  see,  and  his  failure  to  see  does  not 
excuse  the  company.  The  authorities  are 
abundant  to  sustain  the  view  that  it  la  the 
duty  of  a  street  railroad  company,  when  it 
stops  its  cars  at  a  regular  stopping  place  to 
receive  passengers,  to  see  that  they  are  safe- 
ly aboard  before  starting  the  car.  In  the 
case  of  Terminal  Go.  v.  Morris*  Adm'r,  44  S. 
E.  719,  decided  by  the  Supreme  Court  of 
Appeals  of  Virginia,  the  court  says:  "It  is 
the  duty  of  a  street  car  company,  when  its 
cars  are  standing  at  a  stopping  place  for  the 
reception  of  passengers,  to  use  the  highest 
degree  of  care  to  see  that  all  passengers  law- 
fully entering  its  cars  get  to  a  place  of 
safety  thereon  before,  starting  its  cars."  In 
Nellis  on  Street  Surface  Railroads,  page 
458,  etc.,  it  is  said:  "It  cannot  be  said, 
however,  that  It  is  inconsistent  with  ordi- 
nary care  and  caution  for  a  person  to  board 
a  street  car  while  it  is  in  motion.  Whether 
one  has  or  has  not  exercised  reasonable  care 
or  caution  in  so  doing,  is  to  be  determined 
by  the  particular  circumstances  in  each  case, 
and  is  therefore  a  question  of  fact  to  be  sub- 
mitted to  the  jury.  •  •  ♦  If  the  passen- 
ger be  in  good  physical  condition  and  unin- 
cumbered, he  may  without  negligence  at-, 
tempt  to  board  a  slowly  moving  car  under  all 
ordinary  circumstances,  and  it  will  be  even 
a  question  for  the  jury  If  in  boarding  he  was 
negligent  in  not  heading  fast  to  the  hand  rail 
provided  for  the  purpose  of  aiding  him  to 
board.    *    *    *    But  one  with  packages  in 
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both  hands,  as  an  nmbrella  In  one  hand  and 
a  handkerchief  in  the  other,  may  attempt  to 
board  a  slowly-moTing  electric  car  without 
being  negligent  as  matter  of  law."  In  the 
case  we  have  here,  the  car  tiad  been  stop- 
ped, as  it  was  the  duty  of  the  company  to 
do,  and,  while  the  female  plaintiff  was  some- 
what incumbered  with  the  basket  qn  one 
arm  and  the  package  on  the  other,  yet  the 
car  was  standing  still  at  the  time  she  at- 
tempted to  take  passage,  and,  if  it  had  been 
permitted  to  remain  so  until  she  could  have 
boarded  the  car,  there  would  have  been  no 
injury  sustained  by  her.  She  had  the  right 
to  rely  upon  the  company,  that  it  would  ex- 
ercise due  and  proper  care,  and  that  it  would 
not,  while  she  was  endeavoring  to  board 
the  car,  start,  or  give  a  signal  to  start,  the 
car.  Much  stronger  is  her  case  than  are 
the  cases  referred  to  in  the  authority  Just 
cited.  There  it  will  be  observed  that  the  pa»- 
sengers  were  attempting  to  board  a  moving 
car,  and  even  there  the  court  held  that  it 
was  a  question  of  fact  for  the  Jury.  "It  Is 
the  duty  of  a  conductor,  before  giving  the 
signal  to  the  employd  controlling  the  power 
to  start,  after  the  car  has  stopped  to  take 
on  passengers,  to  look  around  and  see  that 
all  passengers  to  take  passage  at  that  place 
are  safely  on  board,  and  failure  so  to  do  is 
not  excused  by  the  fact  that  he  does  not  see 
an  intending  passenger.  The  car  must  wait 
a  reasonable  time,  and  a  passenger,  diligent 
in  attempting  to  get  upon  it  while  it  is 
stopped  to  receive  passengers,  though  lacking 
In  dexterity,  may  recover  for  injuries  sus- 
tained from  the  starting  of  the  car  while  he 
is  attempting  to  board  it  If  the  car  be  start- 
ed when  the  employes  knew,  or  by  the  ex- 
ercise of  ordinary  care  could  have  known, 
that  the  passenger  was  attempting  to  board, 
the  company  may  be  made  liable  for  inju- 
ries sustained  by  the  intending  passenger. 
He  has  the  right  tp  rely  on  the  due  care  of 
the  company,  and  is  not  bound  to  antici- 
pate that  the  car  will  start  suddenly  and 
throw  him  upon  the  ground,  or  against  poles 
or  other  obstructions  in  close  proximity  to 
the  track."  Nellis,  Street  Surface  Railroads, 
p.  161,  eta  "And  the  fact  that  a  person's 
movements  are  somewhat  incumbered  by 
packages  in  hands  may  reasonably  require 
more  delay  and  care  In  starting  the  train, 
in  order  to  assure  his  safety,  as  in  the  case  of 
aged  or  Infirm  persons."  Clark's  Accident 
Law,  27.  And  it  is  held,  in  the  case  of 
Cohen  y.  West  Chicago  Street  Railway  Co., 
60  Fed.  698,  0  C.  C.  A.  223,  that  "a  conduct- 
or of  street  cars,  having  the  safety  and  even 
the  lives  of  the  passengers  in  his  keeping, 
has  not  discharged  his  whole  duty  to  the 
public  when  he  has  stopped  his  train  and 
waited  what  may  appear,  according  to  his 
schedule,  a  reasonable  time  for  passengers  to 
embark.  *  *  ^  He  is  bound  to  know, 
when  he  starts  suddenly  and  with  full  force, 
that  no  person  attempting  to  embark  is  at 
that  moment  with  one  foot  on  the  platform 


and  the  other  on  the  ground,  and  with  his 
hand  uiwn  the  rail,  in  the  act  of  getting  on 
board."  There  seems  to  be  no  question, 
from  the  facts  in  this  case,  applying  the  rules 
of  law  to  them,  but  what  the  defendant 
company  failed  to  exercise  that  due  and 
proper  care  that  it  should  have  exercised  at 
the  time  that  Annie  Normile  attempted  to 
take  passage  on  its  car. 

But  the  defendant  urges  that,  even  if  it 
was  negligent,  the  plaintifE,  Annie  Normile, 
was  likewise  negligent,  and,  if  the  injury 
complained  of  was  the  result  of  the  mutual 
fault  of  the  defendant  and  Mrs.  Normile,  that 
then  she  is  not  entitled  to  recover,  and  that 
there  was  no  material  conflict  of  evidence 
in  this  case,  and  that  the  question  as  to 
whether  she  was  guilty  of  contributory  neg- 
ligence was  a  question  of  law  for  the  court, 
and  that  the  court  should  not  have  submit- 
ted the  question  to  the  jury.  We  cannot  say 
that  Mrs.  Normile  was  guilty  of  contributory 
negligence.  At  the  time  she  attempted  to 
board  the  car  it  was  standing  still,  and  she 
had  the  right  to  rely  upon  its  so  remaining 
until  she  had  time  to  embark  and  reach  a. 
place  of  safety.  She  had  a  basket  upon  one 
arm  and  a  bundle  in  the  other,  it  is  true, 
and  was  thereby  unable  to  take  hold  of  the 
railing;  but  this  cannot  be  attributed  to  her 
as  a  negligent  act  She  liad  the  right  to  at- 
tempt to  enter  the  car  without  taking  hold 
of  the  railing,  and  could  have  done  so  with 
all  ease,  and  without  a  particle  of  danger, 
if  the  conductor  had  discharged  his  duty  to- 
wards her  by  permitting  the  car  to  remain 
standing  until  he  knew  she  was  in  a  place  • 
of  safety.  But  it  is  said  she  heard  the  sig- 
nal for  the  car  to  start,  and  knew  what  it 
meant,  and  that  she  should  then  have  step- 
ped off.  It  may  be  that  she  could  have 
stepped  off  without  danger  to  herself,  or 
it  may  be  that  she  could  not  have  done 
so;  as  to  this,  we  cannot  say  from  the  evi- 
dence. She  had  to  determine  this  question 
for  herself,  and  she  is  not  chargeable  with 
doing  wrong  if  she  did  not  do  the  wisest 
and  best  thing  under  the  circumstances.  If 
she  acted  as  a  reasonable  and  prudent  per- 
son would  have  acted  under  like  circum- 
stances, she  cannot  be  held  guilty  of  negli- 
gence. After  the  car  started  suddenly  and 
struck  her  on  the  right  side,  she  was  proba- 
bly in  a  very  poor  frame  of  mind  to  decide, 
upon  a  moment's  reflection,  what  course  she 
ought  to  take.  Barker  v.  Ohio  River  R.  R. 
Co.,  61  W.  Va.  423,  41  S.  B.  148;  Tuttle  v. 
Atlantic  City  R.  R.  Co.  (N.  J.)  49  Atl.  450, 
54  L.  R.  A.  582,  88  Am.  St  Rep.  491.  "A 
railroad  company  cannot  be  excused  from 
gross  negligence  on  its  part,  although  the 
act  of  the  injured  contributed  thereto,  un- 
less it  be  shown  in  evidence  that  such  per- 
son was  guilty  of  legal  negligence;  that  is, 
some  act  of  negligence  that  an  ordinarily 
prudent  person  would  not  have  been  guilty 
of  under  the  same  circumstances."  Meeks 
T.  O.  R.  Ry.  Co.,  52  W.  Va.  102,  43  S.  B.  120. 
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"When  one,  by  the  negligence  of  another,  it 
80  placed  that  he  mnst  choose  on  the  Instant, 
in  the  face  of  graye  and  Impending  peril, 
between  two  hazards,  and  he  makes  such 
choice  as  a  person  of  ordinary  prudence 
might  make,  his  choice  cannot  constltnte 
contributory  negligence."  Twomley  v.  C5en- 
tral  Park,  etc.,  R.  Co.,  60  N.  Y.  158,  25  Am, 
Rep.  162.  Also,  see,  Dlmmey  v.  R.  R.  Co., 
27  W.  Va.  82,  65  Am.  Rep.  2G2;  Hoffman  y. 
Dickinson,  31  W.  Va.  154,  6  S.  B.  53.  There 
are  cases  in  wliich  the  question  of  contribu- 
tory negligence  is  a  question  for  the  court; 
but,  in  order  to  make  it  such  a  case,  the 
eyidence  to  establish  the  contributory  negli- 
gence must  be  so  clear  that  the  minds  of 
reasonable  men,  free  from  bias  and  prejth 
dice,  could  not  come  to  but  the  one  conclu- 
sion. In  this  case  the  eyidence  does  not 
warrant  such  a  position,  but  the  case  is  one 
which  was  proper  to  be  submitted  to  a  jury* 
and,  the  jury  haying  found  upon  this  eyi- 
dence in  fayor  of  the  plaintiffs,  its  finding 
roust  be  accepted  as  correct 

It  is  claimed  that  the  damages  are  ex- 
cessiye.  The  question  of  the  assessment  of 
damages  in  cases  of  this  kind  is  peculiarly 
within  the  proyince  of  the  jury;  and  when 
the  jury  takes  into  consideration  the  injury 
that  the  plaintiff,  Annie  Normile,  sustained, 
the  continued  pain  and  suffering  which  the 
eyidence  shows  that  she  underwent,,  and 
the  painful  and  dangerous  operation  that 
was  necessary  to  be  performed  upon  her,  and 
the  fact  that  it  has  left  her  in  a  delicate 
condition  and  unable  to  bear  children,  ate 
all  facts  upon  which  the  jury  had  the  right 
to  base  its  finding;  and  we  cannot  say  that 
the  amount  found  by  its  yerdlct  is  excesslye. 
And,  for  the  foregoing  reasons,  the  judg- 
ment of  the  circuit  court  is  affirmed. 


(67  W.  Va.  206) 

HORNAGB  et  al.  y.  IMBODBN  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  14,  1905.) 

TAX  BALK— DEED— yAIJDrrT—IBaEQUI.ABrnES* 
FB0CEDtTaB-H9PECIAI.  TEBM. 

1.  Failure  to  make  out  and  swear  to  a  list 
of  lands  delinquent  for  taxes  by  the  first  Mon-. 
day  in  June,  as  reauired  by  Code  1887,  c.  30, 
I  18,  will  not  invalidate  a  deed  under  a  tax  sale. 

2.  Failure  to  post  a  list  of  lands  delinquent 
for  taxes  as  required  by  section  20.  c.  80,  Ck>de 
1887,  will  not  invalidate  a  tax  deea 

8.  Failure  to  present  a  list  of  lands  delin? 
quent  for  taxes  to  the  county  court  at  the  levy 
term  as  required  by  Code  1887,  c.  30,  8  21,  and 
presenting  It  at  a  later  term,  will  not  inyalidate 
a  tax  deed. 

4.  The  fact  that  a  list  of  lands  delinquent  for 
taxes  was  acted  on  at  a  special  term  of  a 
county  court,  in  the  call  for  which  nb  reference 
was  made  to  action  on  such  list,  will  not  in- 
yalidate a  tax  deed. 

5.  A  report  of  sales  of  delinquent  lands  was 
not  required  by  Code  1887,  c.  dl,  §f  10,  12,  to 
have  a  column  for  the  day  of  sale,  or  to  state 
the  particular  di^  of  a  sale. 

6.  The  fact  that  an  affidavit  to  a  list  of  sales 
of  delinquent  land  contains  no  venue,  and  does 


not  show  of  what  county  the  notary  is  a  notary, 
will  not  invalidate  a  tax  deed. 

(Syllabus  by  the  Court.) 

Appeal  from  (Circuit  CJourt,  Fayette  Coun- 
ty;  J.  M.  McWhorter,  Judge. 

Bill  by  George  Homage  and  others  against 
G.  W.  Imboden  and  others.  Decree  for  de- 
fendants, and  plaintiffs  appeal.    Affirmed. 

Dillon  &  Nuckolls,  for  appellants.  A.  N. 
Campbell  and  B.  M.  McPeak,  for  appeHeee. 

BRANNON,  P.  Biz  tracts  of  land,  in  aU 
686  acres,  were  sold  in  18d7  for  taxes  for 
1895  and  1896  in  Fayette  county,  in  the  name 
of  Gersham  Bulkley,  and  pundHuied  by  G. 
W.  Imboden  and  J.  R.  Koontz;  and  George 
Homage  and  EL  Y.  J.  Bwaln,  claiming  as 
owners  of  the  land  under  Bulkley,  brought  a 
chancery  suit  to  set  aside  the  tax  deed  made 
under  said  tax  sale,  and,  the  court  having 
dismissed  the  bill,  Homage  and  Swain  ap- 
peal. 

One  ground  for  assafilt  upon  the  tax  deed 
is  that  the  sheriff  did  not  make  out  and 
swear  to  the  delinquent  lists  before  the  first 
Monday  in  June,  as  required  by  section  18^ 
c.  80,  Code  1887,  but  delayed  so  doing  until 
August  From  this  it  is  argued  that  there 
were  legally  no  delinquent  lists  and  no  de- 
linquency. State  V.  McBldowney,  64  W.  Va. 
695,  47  S.  B.  650,  holds  that  this  defect  is 
cured  by  Code  1899,  c  81, 1  25,  and  close  of 
opinion  in  Starr  y.  Sampselle  (W.  Va.)  47  8. 
B.  258. 

Another  ground  of  assault  on  the  tax  deed 
is  that  the  delinquent  list  was  not  posted  as 
required  by  Code  1887,  |  20,  c.  80.  The  only 
eyidence  of  such  failure  is  that  the  affidavits 
to  the  lists  are  dated  6th  and  23d  of  August 
the  same  date  of  their  presentation  to  the 
county  court;  and  it  is  thence  inferred  that 
the  lists  had  not  been  posted  before  those 
dates.  It  may  be,  and  likely  is,  the  case 
that  they  were  posted  before  being  sworn 
to.  I  hardly  think  this  would  matter,  as 
they  would  be  notice.  By  section  14,  c.  65, 
p.  123,  Acts  1875,  it  is  provided  that  the  Ust 
should  be  posted  "after  being  verified  as 
aforesaid,**  thus  requiring  a  sworn  list  to  be 
posted;  but  section  20,  c.  30,  Code  1887, 
providing  for  posting,  has  no  such  provision. 
Chapter  13,  p.  144,  Acts  1881,  left  that  clause 
out  &i^d  it  has  ever  since  been  out  The 
change  means  something.  It  does  not  seem 
probable  that  the  Legislature  would  require 
the  sheriff  to  swear  to  the  list  until  he  pre- 
sented it  to  the  court  He  can  collect  up 
to  that  time.  What  if  he  should  swear  long 
before  court  and  collect  afterwards?  He 
would  not  be  guilty  of  perjury.  The  Codes 
of  1887  and  1899  say  that  "the  sheriff  or 
collector  returning  such  list"  shall  make  the 
aflJdavit  What  is  "returning"?  I  think  it 
is  the  delivery  of  the  delinquent  list  to  the 
court  As  to  the  list  of  lands  improperly 
charged,  it  says  the  sheriff  "on  returning"  tt 
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shall  make  Its  afDdaylt.  Both  provisions 
mean  the  same.  Besides  this»  failure  to 
post  will  not  overthrow  the  deed.  Section 
25,  c  81,  Oode  1887,  has  the  hroad  provision 
that  no  irregnlarity  in  the  proceedings  nnder 
which  the  sale  is  made  shall  affect  it,  im- 
leea  It  appear  on  the  face  of  the  proceed* 
ings  in  the  clerk's  office.  The  law  does  not 
require  the  posting  to  so  appear.  The  omis- 
sion does  not  so  appear. 

Another  ground  of  assault  on  the  deed  is 
that  the  sheriff  did  not  return  the  delinquent 
lists  to  the  July  term  of  the  county  court, 
that  heing  the  levy  term,  as  required  by 
Ck>de  1887,  c.  80,  I  2L  I  think  that  as  this 
relates  to  the  time  of  return,  it  is  an  ir- 
regularity in  the  "return"  of  the  delinquent 
list  cured  by  the  letter  of  section  25,  as  held 
in  State  v.  McBIdowney.  It  says  that  "no 
irregularity,  error  or  mistake  in  the  delin- 
quent list,  or  the  return  thereof,  or  the  af- 
fidavit," shall  invalidate  or  affect  the  deed. 
We  may  surely  say  that  the  act  of  delivery 
of  the  list  to  the  court  is  a  part  of  the  act 
of  the  "return"  of  the  list,  and  the  omission 
to  make  the  delivery  to  a  particular  term  of 
court  is  covered  by  the  words  "irregularity, 
error  or  mistake.**  Those  words  signify  an 
assiduous  intent  to  cure  such  a  defect  It 
could  not  be  plainer,  unless  the  law  should 
say  in  words  that  failure  to  return  at  a  par- 
ticular term  should  not  barm  the  deed. 

Anothw  ground  for  assault  upon  the  deed 
is  that  the  delinquent  lists  were  presented 
to  the  county  court  at  a  special  term  in 
August,  and  that  the  call  for  it  did  not  em- 
brace action  upon  such  lists.  It  is  contended 
that  the  delinquent  lists  were  never  aiq;)roved 
by  the  county  court,  and  therefore  there  were 
never  any  legal  delinquent  lists,  because  the 
court  which  acted  upon  them  was  without 
Jurisdiction  to  act  upon  them.  It  is  true  that 
it  has  been  held  that  a  special  session  of  a 
county  court  can  act  only  on  the  subjects 
specified  in  the  call  for  the  session,  and  this 
is  Jurisdictional;  that  is,  action  upon  other 
matters  is  action  without  Jurisdiction.  Ham- 
ilton V.  County  Court,  88  W.  Va.  71,  18  S.  B. 
8.  But  we  must  not  here  forget  the  broad 
curative  provisions  of  section  25,  c.  81,  Code 
1887.  It  says  that  an  irregularity  shall  not 
invalidate  a  sale,  unless  it  be  such  "as  ma- 
terially to  prejudice  and  mislead  the  owner 
of  the  real  estate  so  sold  as  to  what  por- 
tion of  his  real  estate  was  so  sold,  and 
when,  and  for  what  year  or  years,  it  was 
sold,  or  the  name  of  the  purchaser  thereof; 
and  not  then,  unless  it  be  clearly  proved  to 
the  court  or  Jury  trying  the  case  that,  but 
for  such  irregularity,  the  former  owner  would 
have  redeemed  the  land."  I  have  said  that, 
so  far  as  concerns  the  time  or  term  of  re- 
turn a  defect  is  cured,  and  therefore  we 
have  now  the  single  question  whether  this 
special  term  feature  will  kill  the  sale.  Does 
the  fact  that  the  return  was  to  a  special 


term,  not  called  to  act  on  such  lists,  material- 
ly prejudice  and  mislead  the  owner  in  the 
respects  specified  in  the  statute?  And,  fur- 
ther, does  it  appear  that,  but  for  the  return 
of  lists  to  such  a  term,  the  owner  would 
have  redeemed?  It  has  not  been  shown  by 
oral  evidence  that  but  for  this  defect  he 
would  have  redeemed;  but  granting  that 
under  McCallister  v.  Oottrille,  24  W.  Va.  178, 
such  evidence  cannot  be  demanded  of  the 
owner,  we  must  see  that  the  defect  is  such 
as  misled  the  owner  and  prevented  redemp- 
tion. We  cannot  see  that  the  defect  is  such. 
Can  we  realize  th|it  the  mere  fact  that  the 
lists  went  before  a  special  term,  rather  than 
a  regular  term,  misled  the  owner,  and  pre- 
vented redemption?  And  is  not  this  irregu- 
larity cured  also  by  the  words  of  section  25, 
above  given,  that  *'no  irregularity,  error  or 
mistake  in  the  delinquent  list  or  the  return 
thereof  shall  invalidate  the  tax  deed?  This 
defect  relates  to  the  return  of  the  list  The 
court  action  is  a  part  of  it  The  return  Is 
not  complete  without  it 

Another  ground  of  assault  upon  the  deed 
is  that  the  sale  report  does  not  show  the 
date  of  sale.  Code  1887,  c  81,  |  49,  does 
not  require  the  list  of  sales  to  show  the 
day  of  sale.  The  sheriff  seems  to  have  used 
a  form  formerly  used,  giving  a  column  head- 
ed "Date  of  Each  Sale,"  the  law  formerly  re. 
quiring  that  colmnn;  but  the  form  given  in 
the  statute  as  it  was  at  the  date  of  this  sale 
did  not  contain  that  column.  The  caption 
says  that  the  sale  was  in  the  month  of  De- 
cember, 1887,  complying  with  the  then  stat- 
ute. The  omission  to  put  the  day  of  sale  in 
the  useless  column  does  not  affect  the  sale. 
Besides,  section  25  says  no  irregularity  in 
the  sale  list  shall  impair  the  deed.  And 
again,  the  omission  to  state  the  day  in  that 
column  cannot  be  held  to  have  misled  the 
owner  and  prevented  redemption. 

Another  ground  of  assault  on  the  deed  is 
that  the  sheriff  failed  to  append  an  affidavit 
to  the  sale  list  This  is  predicated  on  the 
sole  ground  that  the  notary's  certificate  does 
not  show  of  what  county  he  is  a  notary,  has 
no  venue  of  county,  and  does  not  show  that 
the  oath  was  administered  in  his  county. 
Why  this  objection?  The  letter  of  section  25 
says  that  no  defect  In  the  affidavit  will  avail. 
But,  without  regard  to  the  statute,  it  is 
doubtful  whether  the  affidavit  is  bad.  Want 
of  venue  does  not  destroy  an  affidavit  if  it 
appear  of  what  county  the  notary  is  an  of- 
ficer. Kesler  v.  Lapham,  46  W.  Va.  293,  33 
S.  B.  289.  The  list  is  a  sale  list  for  Fayette 
county,  and  the  affidavit  recites  that  McVey 
is  sheriff  of  that  county,  and  we  can  look  to 
other  parts  of  the  paper  than  the  Jurat  to 
collect  of  what  county  Tansill  was  notary. 
Carpenter  v.  Dexter,  8  Wall.  518,  529,  19  J^. 
Ed.  426.  But  very  plainly  this  error  is  cured 
by  the  statute. 

We  will  affirm  the  decree. 
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MEMORANDUM  DECISIONS. 


AMMONS  T.  80TJTHSRN  RY.  00.  (So- 
preme  Oourt  of  North  Carolina.  Dec.  17, 
1904.)  Action  bj  one  Amnions  against  the 
Southern  Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Motion  to  dis- 
miss denied. 

PBR  CURIAM.  This  is  a  motion  to  dismiss 
on  same  grounds  as  in  Curtis'  Case  (at  this 
term)  49  S.  E.  213,  and  is  denied  on  the  same 
grounds  a»  stated  in  that  case  and  in  Benedict 
T.  Jones,  131  N.  C.  474,  42  S.  E).  909.  MoUon 
denifid. 


McNBILL  Y.  DURHAM  &  O.  R.  CO.  (Su- 
preme Court  of  North  Carolina.)  Action  by 
W.  H.  McNeill  against  the  Durham  &  Char- 
lotte Railroad  Company.  For  former  opinion, 
see  47  S.  E.  765.    See,  also,  44  S.  E.  34. 

PER  CURIAM.  No  new  principle  being  pre- 
sented, the  petition  to  rehear  is  dismissed,  on 
the  authority  of  Weisel  y.  Cobb,  122  N.  C. 
67,  80  S.  B.  312. 


TURNER  Y.  WILSON.  (Supreme  Oourt  of 
North  Carolina.  Dec.  17,  1904.)  Appeal  from 
Superior  Court,  Orange  County;  Bryan,  Judge. 
Action  by  C.  D.  Turner  against  Thomas  Wil- 
son. From  a  judgment  for  defendant,  plaintiff 
appeals.  Reversed.  C.  D.  Turner,  in  pro.  per. 
Graham  &  Graham  and  S.  M.  Gattis,  for  ap- 
pellee. 

PER  CURIAJ^I.  Reversed,  on  the  authority 
of  Turner  y.  McKee  (at  this  term)  49  S.  E.  330. 


EQUITABLE  FIRE  INS.  CO.  ▼.  FISH- 
BURNE.  (Sunreme  Court  of  South  Carolina. 
Dec.  3,  1904.)  Action  by  the  Equitable  Fire 
Insurance  Company  against  Sophia  H.  M.  Fish- 
bume.  Judgment  for  plaintiff.  Defendant  ap- 
peals. Motion  to  require  appellant  to  amend 
return.  Granted.  Smythe,  Lee  &  Frost,  for 
the  motion.    Julian  Fishbume,  opposed. 

PER  CURIAM.  The  respondent  on  due  no- 
tice moved  this  court  to  require  the  defendant 
to  amend  her  return  by  inserting  certain  papers 
named  in  the  notice.  After  consideration,  this 
court  orders  that  the  defendant,  appellant,  do 


forthwith  add  to  her  return  already  od  fil«  a 
copy  of  the  decree  of  Judge  Gage  in  this  cause, 
also  a  copy  of  the  defendant's  notice  of  appeal 
from  said  decree,  and  also  the  defendant's 
ground  of  appeal  or  exceptions.  This  court  re- 
serves its  right  to  further  order  any  other  pa- 
pers added  to  defendant's  return  that  may  ap- 
pear necessary  for  the  proper  consideration  of 
the  appeal  herein. 


CRALL  T.  COMMONWEALTH.  (Supreme 
Court  of  Appeals  of  Virginia.  Jan.  26,  1905.) 
Error  to  (circuit  Court,  Chesterfield  County. 
One  Crall  was  convicted  of  peddling,  and  brings 
error.    Affirmed. 

WHITTLE,  J.  In  this  case,  as  In  another 
under  the  same  style,  in  which  an  opinion  has 
been  handed  down  at  the  nreaent  term  (49  S. 
E.  GSS),  the  plaintiff  in  error  was  convicted  and 
fined  in  a  prosecution  under  section  50  of  an  act 
approved  May  13,  1903  (Acts  1902-04  [Va. 
Code  1904,  p.  2223]),  for  peddling  goods,  wares, 
and  merchandise  without  a  license.  It  appears 
in  this,  as  in  the  formec  case  that  the  actual 
sale  of  the  goods  was  made  throng  one  Joseph 
Freeman,  an  agent  of  the  L.  B.  Price  Mercan- 
tile Company,  a  corporation  domiciled  at  Kan- 
sas City,  in  the  state  of  Missouri;  that  the 
company  had  two  depositories,  or  storehouses, 
in  this  state,  the  one  located  in  the  dty  of 
Norfolk,  and  the  other  in  the  city  of  Rich- 
mond. Crall  was  the  vice  president  of  the 
company,  and  its  general  manager  for  the  state 
of  Virgmia,  with  headquarters  at  Norfolk.  Os- 
trander,  under  Crall  s  supervision,  was  in 
charge  of  the  branch  storehouse  in  the  city  of 
Richmond.  Freeman,  who  was  employed  by 
Ostrander  for  the  L.  B.  Price  Company,  was 
equipped  with  a  wagon,  goods,  and  printed  con- 
tracts of  sale,  and  conducted  a  regular  peddling 
business  on  behalf  of  the  company.  He  was 
sent  out  to  peddle  goods,  and  reported  his  sales 
to  Ostrander,  who  made  his  reports  to  Norfolk. 
Upon  the  foregoing  facts  Crall  was  convicted 
of  peddling,  and  a  fine  of  flOO  imposed  upon 
him,  hj  the  circuit  court  of  Chesterfield  county, 
to  which  court  the  case  was  carried  by  appeal 
from  the  judgment  of  a  justice  of  that  county. 
For  reasons  stated  in  the  opinion  in  the  former 
case,  the  judgment  complained  of  is  without 
error,  and  must  be  afllrmed* 
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